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     3               THE COURT:  We can start talking about a

     4          couple of preliminary matters.  We need to

     5          reset --

     6               MR. SCAROLA:  -- the hearing relating to

     7          our trial setting.

     8               THE COURT:  Right.  That was the

     9          continuation of the case management conference

    10          including the discussion of the trial setting.

    11          Is that the only one we missed?

    12               MR. IANNO:  No.  I don't think we got to a

    13          lot of the motions that were scheduled for the

    14          hearing, was it the 23rd?

    15               THE COURT:  But that's still the

    16          continuation of the case management conference.

    17               MR. IANNO:  Right.  Yes.

    18               MR. SCAROLA:  There are various discovery

    19          issues pending.  There is the reset of the

    20          trial date.  We're awaiting an order from Your

    21          Honor with regard to the contempt.

    22               THE COURT:  Right.

    23               MR. SCAROLA:  And I think that that's the

    24          general description.

    25               THE COURT:  But the only hearing we missed
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     1          was the continuation of the case management for

     2          the 7th.

     3               We probably need we think at least an
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     4          hour, two hours?  You tell me how long we need.

     5               MR. SCAROLA:  For what piece, for the

     6          setting the trial date?

     7               THE COURT:  Well, in the pieces we had

     8          left from the last case management conference.

     9               MR. IANNO:  I would say we will probably

    10          spend 45 minutes to an hour just talking about

    11          the trial setting and those dates, just as a

    12          guess.  Maybe not.  But an hour at a minimum I

    13          would say, Your Honor, to handle everything.

    14               I know, Mr. Scarola, we were just talking

    15          about some scheduling issues.

    16               THE COURT:  Okay.  Scheduling hearing

    17          issues or scheduling other issues?

    18               MR. SCAROLA:  I have some conflict issues.

    19               THE COURT:  You guys are coming back on

    20          the 23rd, right?

    21               MR. SCAROLA:  That's correct.  Yes.

    22               THE COURT:  At this point, I would rather

    23          do it then.

    24               MR. IANNO:  Well, that's one of the

    25          scheduling concerns.
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     1               THE COURT:  Is that one of the scheduling

     2          concerns?

     3               MR. SCAROLA:  Yes.  The problem, Your

     4          Honor, is that I am scheduled to be out of town

     5          and my client would like me to be present when
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     6          we deal with --

     7               THE COURT:  Hi, this is Judge Maass.  Who

     8          do I have on the phone?

     9               MR. SOLOVY:  In Chicago we have Mr. Marmer

    10          and Solovy.

    11               MR. BEMIS:  Good morning, Your Honor.  In

    12          Washington, Larry Bemis and Tom Clare.

    13               THE COURT:  Anybody else?

    14               MR. BEMIS:  No, Your Honor.  That's all

    15          from our side.

    16               THE COURT:  Okay.  The court reporter

    17          asked that you identify yourself when you

    18          speak, okay?

    19               MR. BEMIS:  Yes, Your Honor.  Larry Bemis.

    20               THE COURT:  We were talking about, before

    21          you all got on the phone, we were simply

    22          talking about what we need to reset and what

    23          the parameters were, and it was at least my

    24          understanding that what we need to reset is the

    25          continuation of the case management conference
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     1          that was set for the afternoon of the 7th and

     2          that includes the discussion of the trial

     3          setting; is that correct?

     4               MR. BEMIS:  Your Honor, this is Larry

     5          Bemis.  That is our understanding.

     6               THE COURT:  And before you got on the

16div-006607



     7          phone we decided we needed probably, to

     8          complete those items, at least an hour and

     9          preferably a little bit more.  Do you think

    10          that's correct.

    11               MR. BEMIS:  I think that's a fair

    12          assessment.  We might be able to do it a little

    13          shorter, but that's pretty close.

    14               THE COURT:  Okay.  And I had asked counsel

    15          whether we thought we could incorporate it in

    16          the hearing set Thursday afternoon.

    17          Mr. Scarola said he had a conflict next week

    18          that he needed to discuss and that's when we

    19          got you all on the phone.

    20               So Mr. Scarola, what's your concern about

    21          next week?

    22               MR. SCAROLA:  Thank you, Your Honor.

    23               Obviously, we would like to be able to

    24          reach the trial-setting issues as soon as

    25          possible, and if there were a way for us to do
                                                              7

     1          that this week sometime before Friday morning,

     2          that is our strong preference because I can be

     3          present for that.  I leave Friday morning and

     4          don't return until Monday of the week after

     5          next.  That is the last week in September is

     6          when I get back.  I think the date is the 28th

     7          or something like that.  So our preference is

     8          to deal with those issues before I leave.
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     9               THE COURT:  But I thought, maybe I'm not

    10          remembering, I thought when we talked about

    11          this once before Mr. Bemis said that he had

    12          wanted to be here physically present when we

    13          discussed those issues or not.

    14               MR. BEMIS:  This is Larry Bemis.  Yes, I

    15          do want to be present.  And we have a case

    16          management conference next Thursday.

    17               MR. SCAROLA:  I understand that, and we

    18          were prepared to have the case management

    19          conference go forward while we were dealing

    20          with discovery issues.

    21               But if we are dealing with a trial-setting

    22          issue, my client would like me to be present

    23          when we deal with the trial-setting issue.

    24          That's why we would very much like to be able

    25          to resolve that before the end of this week if
                                                              8

     1          that's possible.

     2               THE COURT:  Right.  I understand that

     3          concern.  I'll be honest, we're closed tomorrow

     4          for Rosh Hashanah and I am out of town on

     5          Friday.  So I can do it this afternoon, but in

     6          fairness to Mr. Bemis, he's been adamant sort

     7          of all along that he wanted to be present for

     8          that discussion.

     9               So then the question is, do you want to
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    10          keep that discussion on the 23rd or are you

    11          also making a motion to continue that case

    12          management conference?

    13               MR. SCAROLA:  We have two problems with

    14          regard to the 23rd.  We would not want to deal

    15          with the trial-setting issue in my absence and

    16          I will be absent on the 23rd.  We're prepared

    17          to go forward with other issues on the 23rd.

    18               THE COURT:  But we still need a hearing on

    19          the trial issues.

    20               MR. SCAROLA:  That's correct.  But we

    21          would also request, Your Honor, for the

    22          convenience of my Chicago co-counsel, if

    23          there's a way to move the 23rd hearing earlier

    24          in the day that will allow them to be able to

    25          get back to Chicago for the Jewish holidays
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     1          that week.

     2               THE COURT:  Right.  Unfortunately, that's

     3          a day when the longest hearing I have the rest

     4          of the day is an hour, and I have a bunch of 15

     5          minute and 30-minute hearings.  So there's not

     6          a block of time.

     7               MR. SCAROLA:  What does it look like the

     8          following week in terms of moving everything to

     9          the following week?

    10               THE COURT:  The following week is set to

    11          be a jury trial.
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    12               MR. BEMIS:  This is Mr. Bemis.  The

    13          following week we've got depositions set in New

    14          York on Tuesday which requires travel on Monday

    15          and we have commitments of a firm partners'

    16          meeting in Chicago and we are all tied up

    17          starting on Friday.  I'm just not available on

    18          the 29th and the 30th.

    19               I will do anything on the 23rd that they

    20          want including coming in and out of court on

    21          15-minute segments if that's what they want.

    22          But the next week has been blocked out as a

    23          result of prior scheduling.

    24               THE COURT:  I just lost the bailiff.

    25               Hold on one second, let me go grab my JA.
                                                             10

     1               (Brief recess.)

     2               THE COURT:  Sorry.  I just wanted to check

     3          on something because we spent most of yesterday

     4          resetting stuff.  What I can do on the 23rd

     5          starting there is take you guys from 3:00 to

     6          5:00 and limit you, if you can, to at 9:30 and

     7          I can actually can give you two and a half

     8          hours at 9:30 that day.  Weren't we

     9          discussing --

    10               MR. SCAROLA:  9:30 on the 23rd.

    11               THE COURT:  Right.  Instead of 3:00, just

    12          flip you with some hearings that I have.
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    13          Because those notices, the ones that I have

    14          beginning at 9:30, we only sent out the notices

    15          of hearing yesterday.  Those were ones I had

    16          already missed, so if they are going to

    17          complain about the 23rd --

    18               MR. SCAROLA:  Mr. Solovy, how does that

    19          sound?

    20               MR. SOLOVY:  What would that be?

    21               MR. SCAROLA:  It would be 9:30 a.m. on

    22          Thursday, the 23rd.

    23               MR. SOLOVY:  9:30 to what, Your Honor?

    24               THE COURT:  Until noon.  I can give you

    25          until noon that day.  I have a 30-minute and
                                                             11

     1          then two hour hearings and then I will just --

     2          wait, because then I won't fit those in.

     3               I can give you a 10:00.

     4               MR. SOLOVY:  10:00 to noon?

     5               THE COURT:  10:00 to noon.

     6               MR. SOLOVY:  That would be good.

     7               THE COURT:  Okay.

     8               MR. BEMIS:  Your Honor, 10:00 to noon is

     9          fine for me for the 23rd.

    10               THE COURT:  Although we still have the

    11          issue of going back, right, and trying to get

    12          the hearing discussed about the trial setting.

    13               MR. SCAROLA:  If it is possible somehow to

    14          do that this week, then that's our preference.
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    15          Otherwise we don't want to wait three weeks to

    16          get a trial setting, Your Honor.  And we will

    17          go forward in my absence on the 23rd with that

    18          issue.  Obviously, we would rather not do that,

    19          but if faced with the alternative of either

    20          doing that or waiting two more weeks beyond

    21          that to get a trial setting, our preference is

    22          to move forward on the 23rd.

    23               THE COURT:  Okay.  So that's what we will

    24          do.  Okay.

    25               MR. SOLOVY:  Your Honor, could I raise
                                                             12

     1          another issue, if I may, as long as we have

     2          everybody?

     3               THE COURT:  Ever so briefly because I have

     4          got a bunch of 8:45s waiting.  What is it, sir?

     5               MR. SOLOVY:  The amendment to the pleading

     6          was due September 7th.  Could we get a date now

     7          for that or do we have to wait until next week?

     8               MR. BEMIS:  Your Honor, we have a motion

     9          pending on that, and I didn't know that was

    10          going to be called up this morning to be argued

    11          and we're not in a position to argue that this

    12          morning.

    13               THE COURT:  We will just note it as

    14          another issue.

    15               MR. SOLOVY:  Well, Your Honor, they filed
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    16          a motion to extend the amendment to next

    17          Tuesday.  That's later than we would like, but

    18          we're agreeable to that date, Your Honor,

    19          rather than just shilly-shallying along with

    20          this.

    21               THE COURT:  So what you're telling me is I

    22          can do an agreed order extending the time to

    23          file amended pleadings until next Tuesday, the

    24          22nd?

    25               MR. SOLOVY:  The 21st.
                                                             13

     1               MR. SCAROLA:  The 21st.

     2               THE COURT:  Is everybody in agreement on

     3          that?

     4               MR. BEMIS:  Your Honor, the answer is no,

     5          we're not, because until such time as we get

     6          some pending matters resolved which Your Honor

     7          has under consideration, we have issues with

     8          regard to getting the filing made with the

     9          Court.

    10               THE COURT:  I'm confused.  I thought the

    11          only thing I had under advisement was the

    12          motion to dismiss the contempt.

    13               MR. IANNO:  And that, the reason the 21st

    14          was picked is because we thought because

    15          everything was happening, we would have a

    16          resolution of that.

    17               THE COURT:  So why does that have anything
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    18          to deal with the pleadings in the primary case?

    19               MR. IANNO:  It has to do -- and, Larry, I

    20          don't know if you would like to address that or

    21          do you want me to?

    22               MR. BEMIS:  You can go ahead and address

    23          it.

    24               MR. IANNO:  It has to do with the

    25          objection to the pro hac vice objection that is
                                                             14

     1          based on contempt.  If they would agree to the

     2          pro hac vice admission of Kellog, Huber, that

     3          issue may get resolved.

     4               THE COURT:  What you're telling me is that

     5          their participation was so critical that you're

     6          unable to determine whether you need to amend

     7          the pleadings?

     8               MR. IANNO:  We need to have somebody that

     9          can sign the pleadings.

    10               MR. SCAROLA:  Mr. Ianno has repeatedly

    11          represented that his firm has no conflict in

    12          that regard, Your Honor.

    13               MR. IANNO:  I can't, for other reasons.

    14               MR. BEMIS:  Mr. Ianno has correctly

    15          summarized what our position is on this.  We

    16          need to have a ruling.  It's not a delay

    17          problem.  We obviously have been internally

    18          addressing this, but there are simply issues
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    19          that I cannot address on the telephone that our

    20          other counsel are involved that implicate this

    21          and they are pending a ruling on these other

    22          matters and that is where we stand on this.  We

    23          are prepared to proceed promptly once we have

    24          these other issues resolved, but, again,

    25          because there are other --
                                                             15

     1               THE COURT:  Promptly, like a day?

     2               MR. BEMIS:  -- counsel involved, we are

     3          not involved in the discussion related to it,

     4          they cannot participate on the telephone calls

     5          to the Court, we are just at a standstill on

     6          this.

     7               MR. SOLOVY:  Well, Your Honor, obviously,

     8          we take exception to that, obviously.

     9               THE COURT:  I understand.  And I

    10          understand plaintiff's consternation.  In all

    11          fairness, though, that motion wasn't set for a

    12          hearing today, I don't think it gets argued.  I

    13          understand your concern.

    14               MR. SCAROLA:  Well, if it doesn't get

    15          argued they ought to be complying with the

    16          previously entered order.  Simply by filing a

    17          motion for extension --

    18               THE COURT:  I understand it doesn't toll

    19          and I understand that's the argument you're

    20          going to make when they come in and they want
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    21          to amend the pleading.

    22               Okay.  I will see everybody but

    23          Mr. Scarola on the 23rd.

    24               Was there anything else?

    25               MR. IANNO:  Mr. Scarola and I discussed,
                                                             16

     1          because of these extensions, we're continuing

     2          the stay of the contempt discovery that had

     3          been previously extended.

     4               MR. SCAROLA:  That's fine.  Do I need to

     5          do an order?

     6               MR. IANNO:  I don't think so.  We have it

     7          on the record.

     8               MR. SCAROLA:  Only the order on the motion

     9          to dismiss the contempt proceeding.

    10               MR. IANNO:  Right.

    11               THE COURT:  Okay.  Thank you very much.

    12               Thank you, sirs.

    13               (The hearing was concluded.)
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     1

     2                    C E R T I F I C A T E

     3

     4     THE STATE OF FLORIDA)
           COUNTY OF PALM BEACH)
     5

     6

     7               I, KATHY SZABO, Registered Professional

     8     Reporter, State of Florida at large, certify that I

     9     was authorized to and did stenographically report

    10     the foregoing proceedings and that the transcript is

    11     a true and complete record of my stenographic notes.

    12               Dated this 22nd day of September, 2004.

    13

    14

    15                ___________________________________
                      KATHY SZABO
    16                Court Reporter
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: CA 03-5045 Al 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, CASE NO.CA 03-5 165 Al INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., et al., 

Defendant. 

JOINT SUBMISSION OF THE PARTIES FOR 
SEPTEMBER 23, 2004 CASE MANAGEMENT CONFERENCE 

Pursuant to the Court's Order of February 24, 2004, the parties in the above-referenced 

action hereby submit the following Joint Submission in advance of the September 23, 2004 Case 

Management Conference. 

I. Agreed-Upon Statement Of Background And Procedural History 

The following is the parties' agreed-upon summary of the two companion cases now 

pending before this Court, which have been consolidated for trial. 

16div-006620



A. Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. Incorporated. 
(Case No. 03 CA-005045 Al) 

Background. This case arises out of an acquisition transaction that was negotiated and 

consummated in late 1997 and early 1998, in which Coleman (Parent) Holdings Inc. ("CPH") 

sold its 82% interest in The Coleman Company, Inc. ("Coleman") to Sunbeam Corporation. 

("Sunbeam"). Morgan Stanley & Co., Inc. ("Morgan Stanley") served as financial advisor to 

Sunbeam for parts of the acquisition transaction and served as the lead underwriter for a 

$750,000,000 debenture offering that Sunbeam used to finance the acquisition. 

CPH's Complaint alleges claims arising from this transaction for fraudulent 

misrepresentation, negligent misrepresentation, aiding and abetting fraud, and conspiracy. 

CPH's Complaint has sought damages of at least $485 million and has reserved the right to seek 

punitive damages. Morgan Stanley denies the material allegations in CPH's Complaint and also 

denies CPH's entitlement to damages. 

Procedural History. CPH filed its Complaint on May 8, 2003 (the "CPH Action"). 

Morgan Stanley filed its Answer on June 23, 2003 and, on June 25, 2003 filed its Motion to 

Dismiss Pursuant To Florida Rule of Civil Procedure 1.061 Or, In the Alternative, For Judgment 

On The Pleadings. The Court held a hearing on these motions on December 12, 2003. On 

December 15, 2003, the Court issued an Order denying both motions. On January 9, 2004, 

Morgan Stanley timely filed a Notice of Appeal. regarding the denial of its motion to dismiss. 

See Florida Rule of Appellate Procedure 9.130(a)(3)(A) (providing for interlocutory appellate 

review of non-final orders "concerning venue"). On February 20, 2004, the Court consolidated 

CPH's action against Morgan Stanley with Morgan Stanley Senior Funding's action against CPH 

and MacAndrews & Forbes Holdings Inc. 
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B. Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings 
Inc., et al. (Case No. 03 CA-005165 Al) 

Background. This action arises out of the same series of financial transactions as the 

CPH Action. In 1998, Morgan Stanley Senior Funding, Inc. ("MSSF") and other lenders entered 

into a credit agreement with Sunbeam under which MSSF agreed to provide senior secured 

financing to Sunbeam in connection with Sunbeam's acquisition of Coleman and two smaller 

comp am es. 

MSSF's Complaint alleges that, in the course of Sunbeam's acquisition of Coleman, 

Defendants MacAndrews & Forbes Holdings Inc. ("MAFCO") and CPH provided false 

information to MSSF about the "synergies" that Sunbeam would achieve from the combination 

of Sunbeam and Coleman. MSSF alleges that Defendant's inflated synergy projections caiised 

Sunbeam to pay a higher price to acquire Coleman and consequently caused Sunbeam's lenders 

(including MSSF) to make larger loans to finance the acquisition. MSSF's Complaint alleges 

that· it suffered hundreds of millions of dollars in damages when Sunbeam declared bankruptcy in 

February 2001 and defaulted on acquisition-related loans. MSSF has alleged claims for fraud 

and negligent misrepresentation, and has reserved the right to seek punitive damages. CPH 

denies the material allegations in MSSF's Complaint and also denies MSSF's entitlement to 

damages. 

Procedural History. MSSF filed its Complaint against MAFCO and CPH on May 12, 

2003 (the "MSSF Action"). The MSSF Action was initially assigned to Division AG. Because 

the MSSF Action and the CPH Action involve the same series of financial transactions and arise 

from a common set of operative facts, the parties agreed that the two cases are companion cases 

under Local Rule 2.009 and requested a transfer to Division AI, where the first-filed, lower 

numbered CPH Action was assigned. The motion to transfer was granted on June 9, 2003. 
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Defendants CPH and MAFCO filed their Answer on June 25, 2003. On February 20, 2004, the 

Court consolidated MSSF's action against CPH and MAFCO with CPH's action against Morgan 

Stanley. 

II. Report On Discovery In The Two Cases 

A. Morgan Stanley's And MSSF's Position On Discovery 

1. Merits Discovery 

CPH, MAFCO, Morgan Stanley, and MSSF are actively pursuing written and deposition 

discovery in these consolidated actions. The parties have exchanged hundreds of thousands of 

pages of documents, have served and answered multiple sets of interrogatories and requests for 

admission, and have deposed more than two dozen party and non-party witnesses. Discovery in 

both cases is ongoing. 

At the February 20, 2004 Case Management Conference, counsel for Morgan Stanley 

informed the Court that - according to counsel's best estimates - approximately seventy (70) 

additional depositions would need to be completed before the close of fact discovery. 

Thereafter, on or about March 11, the parties agreed to alternate weeks for taking and defending 

depositions. 

Since the February 20 Case Management Conference, thirty (30) additional depositions 

have been completed. Six (6) more depositions have been scheduled and are confinned for the 

weeks ahead. Morgan Stanley has multiple requests for deposition dates of CPH, MAFCO, and 

Coleman witnesses - and has attempted to secure deposition dates for several additional non

party witnesses. At the July 23 Case Management Conference, counsel for Morgan Stanley 

advised the Court that - according to counsel's best estimates approximately forty-three (43) 

days of deposition testimony remain to be completed. That number will increase, however, in 
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light of additional depositions requested by CPH and MAFCO smce the July 23 Case 

Management Conference. Since that estimate was given, CPH and MAFCO have requested the 

depositions of four ( 4) additional cmTent or former Morgan Stanley employees and have 

requested one ( 1) additional Rule 1.310 deposition (bringing the total number to 7). 

In their Position on Discovery (below), CPH and MAFCO state that thirty-one (3 1) 

depositions have been taken by CPH and MAFCO, and eighteen ( 18) have been taken by 

MS&Co. and MSSF. But those figures - and the table prepared by CPH and .MAFCO to 

summarize the depositions - do not accurately reflect the depositions taken by Morgan Stanley. 

Seven (7) of the third-party witnesses identified by CPH and MAFCO as "taken by" CPH and 

MAFCO were, in reality, examined by Morgan Stanley as well. Moreover, CPH and MAFCO 

count the Rule 1.310 deposition of Steven Fasman (taken by Morgan Stanley) as a single 

deposition, when in fact Mr. Fasman appeared for two separate Rule 1.310 depositions.1 In 

reality, twenty-four (24) witnesses have been deposed by Morgan Stanley. 

The parties have experienced considerable difficulty scheduling depositions in light of 

scheduling conflicts for counsel on both sides and the location of the witnesses, almost all of 

whom are located outside of Florida. CPH and MAFCO have offered witnesses for depositions 

outside of Florida on dates previously established by the Court for Case Management 

Conferences (or on the day before in New York) and have, on several occasions, confirmed (and 

then canceled or postponed) depositions previously set to go forward. 

For example, CPH and MAFCO twice postponed the deposition of Barry Schwartz (now 

completed), postponed the deposition of Bruce Slovin (now completed), and postponed the 

deposition of James ·Robinson, for various reasons ranging from "unavoidable conflicts" to 

CPH and MAFCO count the corresponding Rule 1.3 10 depositions of Morgan Stanley 
witnesses as two separate depositions. 
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"medical emergencies." Similar scheduling considerations have required Morgan Stanley to 

postpone the depositions of other deposition witnesses, many of whom no longer work for 

Morgan Stanley and are no longer under its control. 

Even when depositions have been successfully scheduled, the parties have experienced 

difficulties beyond their control that have prevented depositions from going forward. When Mr. 

Schwartz's deposition was finally scheduled and confirmed for June 18, for example, the 

deposition needed to be postponed (for a third time) because Morgan Stanley's attorneys were 

unable to make it to New York for the deposition due to inclement weather and cancelled flights. 

Morgan Stanley is, of course, willing to accommodate the legitimate scheduling 

considerations of witnesses and their counsel, but these schedule conflicts and difficulties have 

prevented the parties from proceeding with depositions at the pace contemplated during the 

February 20 Case Management Conference. 

Finally, the parties have had to divert resources away from deposition discovery to 

address collateral issues unrelated to the merits of these consolidated actions. These issues are 

discussed in the next section. 

2. Non-Merits Discovery 

On March 12, CPH filed its Motion For A Rule To Show Cause. On May 14, 2004, the 

Court converted CPH's Motion for a Rule To Show Cause into a Motion for Contempt. On July 

30, 2004, Morgan Stanley filed its Motion to Dismiss or Strike Plaintiffs Motion For Contempt. 

That motion, which is based on the Court's determination and July 26 Order that the Settlement 

Agreement was properly in the public domain as part of the Court's public file since December 

2003, was addressed during the August 13 and August 17 Case Management Conferences. If 

granted, Morgan Stanley's Motion to Dismiss or Strike would obviate the need for further non-
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merits discovery, and would allow the parties and the Court to return their full attention to the 

merits of these consolidated actions. 

On March 19, CPH served its first set of interrogatories relating to its motion for 

contempt. Morgan Stanley responded to those Interrogatories on June 16, 2004 and provided 

supplemental responses to CPH on June 29, 2004. On July 12, 2004, the Court entered an Order 

directing Morgan Stanley to supplement its responses to those Interrogatories within twenty 

days, including certain responses to be filed directly with the Court under seal. Morgan Stanley 

provided the non-privileged portions of its amended responses to CPH on August 2, 2004. 

Morgan Stanley has completed the in camera portion of its amended responses and is prepared to 

submit the in camera portion directly to the Court, pending the Court's ruling on Morgan 

Stanley's Motion to Dismiss or Strike. 

On May 28, CPH senred its second set of interrogatories relating to its motion for 

contempt - together with a set of document requests relating to that motion. On that same date, 

Morgan Stanley served its own interrogatories and requests for documents on CPH relating to 

CPH's motion for contempt. The parties served responses and objections to this "second wave" 

of non-merits discovery on June 28, 2004. 

On August 13, the Court entered an Order temporarily staying all contempt discovery. If 

the Court does not grant Morgan Stanley's Motion to Dismiss or Strike, Morgan Stanley expects 

additional "waves" of non-merits discovery to be served in the weeks and months ahead, further 

diverting the parties from the merits. 

CPH's contempt motion, together with CPH's related Motion to Allow Arthur Andersen 

Access to Confidential Transcript (filed May 5, 2004) and other motions relating to the 

confidentiality of documents and pleadings, have required extensive additional briefing, 

7 
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necessitated attendance of counsel at multiple specially-set heaiings in Florida, and the 

preparation of non-merits discovery requests and responses. CPH's objections also have 

prevented attorneys from Kellogg, Huber, Hansen, Todd, and Evans P.L.L.C. ("KHHTE") from 

participating as co-counsel and assisting with discovery. These satellite issues have prevented 

the parties from conducting depositions at the pace originally contemplated during the February 

20, 2004 Case Management Conference. 

CPH and MAFCO, acting in concert with Arthur Andersen, are using the non-merits 

discovery served in these cases to manipulate the proceedings in these consolidated actions and 

Civil Action No. 04-22577 AA, now pending before Judge Miller. In pleadings filed with Judge 

Miller, Arthur Andersen has moved for sanctions against Morgan Stanley, sought to disqualify 

Morgan Stanley's attorneys in that action, and moved to stay all discovery in that action. 

Simultaneously, CPH (who has professed a "unity of interest" with Arthur Andersen) has sought, 

through the non-merits discovery served in these consolidated actions, to discover detailed 

information regarding Morgan Stanley's damages claims in the Civil Action No. 04-22577 AA. 

CPH seeks this information despite the fact that Arthur Andersen is not a party in these 

consolidated actions. Kirkland & Ellis LLP does not represent Morgan Stanley in Civil Action 

No. 04-22577 AA, and CPH has objected to Morgan Stanley's chosen counsel (KHHTE) from 

appearing in these cons�lidated actions. 

The satellite issues and gamesmanship described in this section have prevented the 

parties from conducting depositions at the pace originally contemplated during the February 20, 

2004 Case Management Conference. 

8 16div-006627



B. CPH's And MAFCO's Position On Discovery 

CPH and MAPCO stipulate only to the first paragraph of Section II.A above. CPH and 

MAPCO object to the remaining statements concerning discovery as incomplete, misleading, and 

self-serving on the part of Morgan Stanley and MSSF. CPR and MAPCO expressed these 

objections to Morgan Stanley and MSSF, and requested that a neutral statement of the discovery 

status be substituted, but Morgan Stanley and MSSF refused that request. Consequently, CPR 

and MAPCO provide the account of discovery that follows, 

1. Deposition Discovery 

As of September 16, 2004, 49 depositions have been taken. Of those depositions, 31 

have been taken by CPR and MAPCO, and 18 have been taken by Morgan Stanley and MSSF: 

MS/MSSF WITNESSES 

Boone, Shani 

Burchill, Thomas 

Chang, Tyrone 

Conway, Andrew 

Fuchs, Alexandre 

Hart, Michael 

Kitts, Robert 

MS/MSSF (by John Plotnick) 

MS E-mail Rep.(Robert Saunders) 

Rafii, Lily 

Savarie, Andrew 

Seth, lshaan 

Smith, R. Bram 

Strong, William 

Stynes, James 
-- ---- ··- -- -·- - ·· ··--

Tyree, John 

Tyree, John 

Webber, Joshua 

Whelan, Christopher 

- - · - - ·----- . .  --

- - - - - - -

! AFFILIATION AT i : rut��iNT i DATE TAKEN BY 
. 

- ' . . . ' 
--------------- ------.-·-··----·-·----··__..,,-.. -. ···-----·-····--···-- ----· -- -··--· '···-·- --- ·--- --- ----- ----···-----· -- - _,_ -· ··--

Morgan Stanley 

Morgan Stanley i 
.... - - ·-·-··-··----- - -- !"" 

Morgan Stanley 

Morgan Stanley 

Morgan Stanley 

MSSF 

04/22/2004 

08/27/2004 
- ----- · · -- ···---···--- · - - -

01/08/2004 

06/04/2004 

: CPHIMAFCO 

. CPH/MAFCO 

i CPHMAFCO 

CPH/MAFCO 

02/13/2004 CPH/MAFCO 

05/19/2004 CPH/MAFCO 

Morgan Stanley 02/12/2004 CPH/MAFCO 

1 Morgan Stanley 09/09/2003 CPH/MAFCO 

CPH/MAFCO 

CPH/MAFCO 

CPH/MAFCO 

CPH/MAFCO 

Morgan Stanley 

Morgan Stanley 

Morgan Stanley 

Morgan Stanley 
--· - - ··-·· - - · - ------- -·-- - ·-- ... ---· 

: MSSF 

02/10/2004 

04/02/2004 

01/22/2004 

07/30/2004 

02/24/2004 

12/04/2003 

CPH/MAFCO 

CPHIMAFCO 

07/13/2004 CPH/MAFCO 

Morgan Stanley 09/15/2003 CPH/MAFCO 

Morgan Stanley 
- . - ---- ·-· - ----

Morgan Stanley 

Morgan Stanley 

9 

11/14/2003 

05/18/2004 

07/14/2004 

CPH/MAFCO 
- · ---·· - -- -- -- -

CPH/MAFCO 

CPH/MAFCO 
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Wright, William 

Yoo, Gene 

MAFCO/CPH WITNESSES 

Drapkin, Donald 

Engelman, Irwin 

Gifford, Frank 

Ginstling, Norman 

Jones, Lawrence 

MAPCO (by Steven Fasman) 

Moran, John 
- - - -· - _,,_ - - -- - .. -

Nesbitt, William 

Nesbitt, William 
- -··· ··-- - - ··· 

Page, Joseph 

Salig, Joram 

Schwartz, Barry 

Shapiro, Paul 

Shapiro, Paul 

Slotkin, Todd 

Slavin, Bruce 

- .. . ,. 
. , 

- ·----

Morgan Stanley 

Morgan Stanley 

MAPCO 

MAPCO 

MAPCO 
-·- --- ····-··-··· · ·-·--·- -

MAPCO 
·--· ·'"--·· · _, __ ,__ .. 
MAPCO 

MAPCO 

MAPCO 
- - ·- -· -·--··-·-···· -- - , __ ,, 

MAPCO 

---,·-

---- -···-- -- ----··---- --·- - - - -- · - · - ·  --!-
MAPCO 

- . - -- . - ... .... --- . ·-
MAPCO 

MAFCO 
--·--···-·---·--· ···-·· ---·- - · · - - - - · · ·  

MAPCO 

MAPCO 
----· - -

MAPCO 
-·-·-- ------·-·-

MAPCO 

07/01/2004 

06/16/2004 

06/24/2004 

08/04/2004 

07/22/2004 
------- -·-··- - · · - - - - ----· - ·  --- .. -

0410612004 
-···------ ···-· · -··--· ·---

09/03/2004 
-- ·--

09115/2003 
01/21/2004 

- - -·---- --- -

09/14/2004 
-- -- ·· --- .. 

08/31/2004 
- · ·-·-·------·····-·- ··-·- ··-····-·· - --

.. ._. 

09/01/2004 

04/27/2004 

07/08/2004 
- -----·-------·----- - ----·· 

06/25/2004 
------- - ---- - -- - ---- - -- ··-· -

06/08/2004 

07/28/2004 
---·- ..... -- ·-·-- · . ... ._ . . -

07/07/2004 
- - ·--· - - - .. ··-··· - - ·  

05/12/2004 

CPH/MAFCO 

CPH/MAFCO 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS - _ _ _ _ ,. ______ _ ___ . 
MS 

MS 
-- --------· -- --· ·----·- - ·------· ---- --

MS 

MS 

MS 

MS 

MS 

;TlIIRD_'._": :;:�t��liJ.Y:WJ:¥N�§.si1'.�n<"2t\ '."ff%�·;��:·1?z?··, ... -t�::� . •-- /_ >' · --· �--- -- ·-�· \' - :_ ·• 

:J�-�;�t��� "'" ···-----. -·- - ·- ·--- ... -- - --·- ·····---- ·---·;- ··- . .  � -· :. :·.
·

.:: . ... �':.::-.::.�:: .. �:··
.: 

Bornstein, Lawrence 

Brockelman, Mark 

Denkhaus, Donald 

Duffy, Robert 

Geller, Steven 

Kistler, Vance 

Pastrana, Dennis 

Pruitt, William 

Dean, Alan 

Lurie, James 

Stack, Heather 

Y ales, Scott 

1 Arthur Andersen 

; 
T 

Arthur Andersen 

Arthur Andersen 

Credit Suisse First 
Boston 

Credit Suisse First 
Boston 

--- .. ... ... - - ··· - ,-

· Arthur Andersen 

Arthur Andersen 

Arthur Andersen 

Davis Polk & 
Wardwell 

Davis Polk & 
Wardwell 

Davis Polk & 
Wardwell 

Sunbeam 
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01/15/2004 CPR/MAPCO 
·- ··--- -- -----·---- --···--·- - -- --··--··--------- - · ·  -- · ---- ---- · ----

01/14/2004 CPR/MAPCO 

11/06/2003 

07/08/2004 

07/30/2004 

10/29/2003 

01/12/2004 

01/13/2004 

06/03/2004 

06/18/2004 

05/25/2004 

11/24/2003 

CPR/MAPCO 

MS 

MS 

CPH/MAFCO 
- .. . --- - - · - -

CPR/MAPCO 

CPH/MAFCO 

CPH/MAFCO 

CPH/MAFCO 

CPH/MAFCO 

CPH/MAFCO 
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In addition, both sides have requested deposition dates for certain individuals, and 

expressed interest in deposing still other individuals. Although Morgan Stanley and MSSF 

attempt to make it appear as if scheduling issues have been caused solely by CPH, in fact, 

Morgan Stanley and MSSF frequently have delayed providing dates for depositions and have 

changed previously set dates. In any event, Morgan Stanley's and MSSF's finger-pointing is 

irrelevant, because there is no motion pending before this Court concerning deposition 

scheduling - indeed, to date, no such motion ever has been filed. 

Concerning counsel for Morgan Stanley's and MSSF's estimates about the depositions to· 

be taken, CPH and MAFCO believe that counsel's estimate is exaggerated. In any event, given 

that approxim�tely 10 attorneys presently are appearing for Morgan Stanley and MSSF in this 

case, Morgan Stanley and MSSF certainly have the resources to complete all necessary 

depositions within any schedule dictated by the Court. 

2. Discovery concerning CPH's motion for contempt 

The parties have served interrogatories and document requests on each other in 

connection with CPH's motion for contempt. Because Morgan Stanley's and MSSF's responses 

to the discovery requests that CPH and MAFCO served on March 19 were insufficient, however, 

CPH and MAFCO filed a motion to compel. On July 12, this Court entered an order granting 

that motion in part, and directing Morgan Stanley and MSSF to provide further information 

within 20 days. On August 2, Morgan Stanley and MSSF purported to provide non-privileged 

information in compliance with the July 12 order, but Morgan Stanley and MSSF did not comply 

with the Court's direction to provide privileged information for in camera review. Instead, 

Morgan Stanley and MSSF filed a motion to enlarge the deadline for doing so. The in-camera 

materials were submitted to the Court following the August 13 case management conference. 
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CPR and MAFCO also served further interrogatories and document requests in 

connection with CPR's motion for contempt on May 28, and Morgan Stanley and MSSF have 

served responses to those discovery requests. Because CPH and MAFCO believe that the 

responses are deficient in many respects, however, CPR and MAFCO filed a motion to compel. 

The Court made some rulings on that motion at the July 23 case management conference, but did 

not complete its review of the motion. CPH and MAFCO have re-noticed the motion for the 

upcoming case management conference on September 23. 

III. Pretrial Schedule 

On February 24, 2004, the Court entered an order setting this matter for trial in January 

2005, and on March 23, 2004, this Court entered an Agreed Order setting the pretrial schedule in 

this matter and scheduling trial to begin on January 18, 2005. At the case management 

conference on July 23, this Court stated that it would be extending the trial date to March 2005. 

The Court directed the parties to come to the August 13 case management conference prepared 

to discuss scheduling the trial as well as associated adjustments to the pretrial schedule. 

At that case management conference, the Court indicated that depending on the 

disposition of the motion for contempt, the Court might go back to an earlier trial date. In an 

Order entered after the case management conference, the Court directed the parties to come to 

the August 27 conference "prepared to discuss with specificity each party's ability to be prepared 

for trial beginning January 18, 2005." Because there was not time to address trial scheduling at 
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the August 27 conference, the issue was continued for consideration at the next case 

management conference. 

a la (FL Bar No. 169440) 
, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, PA. 
139 Palm Beach Lakes Blvd 

West Palm Beach, FL 33402-3626 
(561) 686-6300 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 606 1 1  
(312) 222-9350 

Counsel for Coleman (Parent) Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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J seph anno, Jr. (FL Bar No. 55351) 
ARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
(561) 659-7070 

Thomas D.Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
(202) 879-5000 

Counsel for Morgan Stanley & Co., Inc. 
and Morgan Stanley Senior Funding, Inc. 
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CARLTON FIELDS, P.A. 

Esperante 
222 Lckeview Avenue, Suite 1400 

West Palm Beach, Florido 33401-6149 

Date: September 17, 2004 

To: Jack Scarola, Esq. 

Jerold Solovy, Esq 

Michael Bhxiy 

Thomas Clare, Esq. 

AlTORNEYS AT lAW 

MAILING ADDRESS 
P.O. Box l .SO, West Palm Beoeh, FL 33402-0150 

Tel 561.659.7070 Fax 561.659.7368 

FAX COVER SHUT 

I Phone Number I FaxNuml:.r 

(.561) 689-6300 (561 J 684-5816 

(312) 923-2711 (3121840.7671 

(312) 840-7711 

(202) 879-5200 

From: Joyce Dillard, CLA to Joseph lanno, Jr. (561) 6.59.7070 (561 J 659 .7368 

Client/Matter No.: 47877 /1.4092 Employee No.: 

Total Number of Poges Beina TransmiHed, Including Cover Sheet: S 

�001/005 

Message: To follow please find a copy of Joseph lanno's letter of today's date to Judge Maass enclosing a 
fully executed Stipulotion Regarding Draft Expert and proposed order prepared by CPH's counsel. 

0 Original to follow Via Regular Mail CJ Ori,ginal wiU Not be Sent 0 Orlginul will follaw via Owrnight Collrier 

The lnfermation contained in lhi1 li:icslmlle mesSQge is anomey prlvllAfled and r;onRdenHal i11furnu.11ion intended only for the use of the 
lodivldual or entity named cbaY!il. If lhe reader of this massage Is ru:il !he intended recipient, you ara hereby notified that any 
dissemination, distribulion or ccpy of this ccmm11nicatlon is :sll'i.:rly prohibited. If you have received this communication in arrnr, plaa&a 
Immediately notify u1 by talaphone (if long d1srance, please call c:ollac� and relurrt the original message to Lis at the abow oddress via the 
U.S. Postal Service. lhc;ink you. 

If rhere are any pl'Oblami; or complicr;ilions, please norrFy u& immadialaly at: 
.561.659.7070 

Telecopier operaror: 

WP8#567902.6 CA�LTON FIELDS, P.A. 

Miami Orlando St. Petersburg Tallaha,,ee Tampa Wmt Palm Beach 
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CARLTON FIELDS 
ATTORNEYS AT LAW 

The Honorable Elizabeth Maass 
Palm Beach County Courthouse 

September 17, 2004 

205 North Dixie Highway, Room 11.1208 
West Palm Beach, Florida 33401 

ATIANTA 
M....,.,1 

OIUANDO 
ST. PETERS&lllG 

TAl1AHA55EE 
TAMPA 

� 002/005 

WEST PAIM lll:ACH 

E1peranl4 
222 lakWiew A-...n�a, Suil<! 1400 
W..st Palm Beach, Flarlda 334DJ.61A9 
P.O. Im 150 
Wast l'ol111 lleaoh, Florida 33402·0150 

S61.0S9.7070 
Sdl .659.7368 r... 
www.CQiflonlleldi.COlll 

E-MAn.: Jlaaao@carltonDelds.com 

VIA HAND-DEUVERY 

Re: Coleman (Parent} Holdings Co. v. Morgan Stanley & Co., Case No: CA 03...SOA.5 Al 
Morgan Stanley v. MacAno'rews & Forbes Holdings, Inc., Case No: CA 03-5165 Al 

Dear Judge Maass: 

Enclosed please Find a courtesy copy of the parties Stipulation Regarding Drcift Expert 
Reports with attached proposed Order Approving Stipulation. If Your Honor finds the proposed 
order salisfactory, we request that it be executed and conformed c:opies provided to counsel of 
record. Enclosed ara additional copies and addressed stamped envelopes for your convenience. 

/jed 

Enclosures 

cc: Jeck Scarola (by �1imileJ 
Jerold Solovy (by Facsimile) 

WPB#S66751.3.S 

Respectfully, 
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IN THE FIFTEENTH JUDICIAL CIR.CillT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiffts), 

vs. 

MORGAN STANLEY & CO., INC., . 
Defendant(s). 

I ����������--�����---' 

MORGAN STANLEY SENIOR FUNDING, INC., 
Flaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

CASE NO. CA 03-5045 Al 

CASE NO. CA 03-5165 AI 

I 

STIPULATION REGARDING DRAFT EXPERT REPORTS 

Morgan Stanley & Co. Inc. and Morgan Stanley Senior Funding, Inc. (collectively 

''Morgan Stanley,,), by and through their undersigned attorneys, and Coleman (Parent) Holdings 

Inc. and MacAndtews & Forbes Holdings, Inc. (collectively "CPH"), by and through their 

undersigned attorneys, stipulate as follows: 

1. Both Morgan Stanley and CFH expect that their respective expert witnesses will 

prepare and produce expert reports in connection with this action. 

2. Counsel for Morgan Stanley and CPH have conferred, and have agreed that the 

potential discovery of drafts of expert reports, and other documents and communications related 

to such reports, would add time and cost to the process of preparing such reports. and thus have 

determined that the parties have a mutual interest in ensuring that such drafts, related documents, 

or any communications between the p�ies, their respective counsel, and their respective 
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consulting and/or testifying expert regarding any such draft, are not subject to discovery in this 

action. 

3. Consequently, the parties stipulate that: 

a. The drafts of any report prepared in connection with this action, by any consulting 

and/or testifying ex.pert retained by either party, or any employee or agent of any 

such expert, will not be discoverable or admissible in evidence in connection with 

this action. Such drafts will include any revisions to, or mark-ups of, any draft of 

any report prepared in connection with this action. 

b. Any conununications between the parties, their respective counsel, and their 

respective consulting and/or testifying experts in this action, insofar as that 

communication relates to any draft of any expert report, as discussed above, also 

will not be discoverable or admissible in evidence in connection with this action. 

John Scar 
Florida No. 169440 
SE.AR Y, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33402-3626 
Telephone: (561) 686·6300 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Counsel/or Coleman (Parent) Holdings Inc. 
and MacAndrews & Forbes Holdings 

2 

Josep annoJ Jr. 
Florida Bar No. 655351 
CARLTON FIELDS, P.A. 
222 Lakeview Ave. Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carlton fields.com 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. Incorporated 
and Morgan Stanley Senior Funding 
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ORDER APPROVING STIPULATION 

THIS CAUSE, ha'Ving come before the Court upon the foregoing stipulation, and after 

having reviewed the agreement of the parties, the Court approves the stipulation. 

DONE AND ORDERED in chambers in West Palm Beach. Florida this �- day of 

September, 2004. 

Copies furnished to; 

Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, Esq. 
655 15th Street, NW, Suite 1200 
Washington, DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 

CHICAGO_l134127_1 

Elizabeth Mass 
Circuit Judge 

3 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

AMENDED NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated and 

Morgan Stanley Senior Funding, Inc. will take the videotaped deposition of Adam Emmerich, 

pursuant to Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take 

place beginning on September 28, 2004, at 9:30 a.m. and continue from day to day until 

completed at the offices of Wachtell Lipton Rosen & Katz, 51 West 52nd Street, New York, 

New York, 10019. The deposition will be taken before a person authorized to administer oaths 

and recorded by stenographic and videographic means. The video operator will be Esquire 

Deposition Services of 216 E. 45th Street in New York, New York. The witness is instructed to 

bring all books, papers, and other things in his possession or under his control relevant to this 

lawsuit (and not previously produced in discovery) to the examination. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel ofrecord on the attached service list by facsimile and Federal Express on this 16th day 

of September, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 

SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 

JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BE�CH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated and Morgan 

Stanley Senior Funding, Inc. will take the videotaped deposition of James Maher, pursuant to 

Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take place on 

October 18, 2004, at 9:30 a.m. and October 19, 2004, at 9:30 a.m. and continue from day to day 

until completed at the offices of Kirkland & Ellis, LLP, 153 East 53rd Street, New York, New 

York, 10022. The deposition will be taken before a person authorized to administer oaths and 

recorded by stenographic and videographic means. The video operator will be Esquire 

Deposition Services of 216 E. 45th Street in New York, New York. The witness is instructed to 

bring all books, papers, and other things in his possession or under his control relevant to this 

lawsuit (and not previously produced in discovery) to the examination. 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

V'S. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I ����----���----���----�� 

MOR.GAN STANLEY SENIOR FUNDING, INC.j 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 
--��-----�-------------�----�-----'' 

IN THE FIFTEENTH JUDICIAL ClRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI. 

MORGAN STANLEY'S OPPOSITION TO COLEMAN (PARENT) HOLDINGS INC.'S 
AND MAC.ANDREWS & FORBES HOLDINGS JNC.'S MOTION TO COMPEL 

PRODUCTION OF DEBENTURE-RELATED DOClIMENJS 

Neither Coleman (Parent) Holdings, Inc. nor MacAndrews & Forbes Holdings, Inc. 

(collectively "CPlf') ever purchased a single Sunbealll Zero Coupon Convertible Senior 

Subordinated Debenture (''Sunbeam Debenture''). Despite this undisputed fact, CPH has already 

requested and received scores of documents regarding Morgan Stanley's activities as underwriter 

of the Sunbeam Debentures - and now seeks to compel the production of adtlltio1111l transaction-

level communications and trading records of third-parties who 4id purchase Sunbeam 

Debentures. Enough is enough. Additional debenture-related doeuments sought by CPH have 

absolutely nothing to do with claims in these consolidated actions. Accordingly, CPH's Motion 

to Compel should be denied. 
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BACKGROUND 

1. CPR is a wholly owned subsidiary of MacAndrcws & Forbes Holdings, 

Inc. ('�CO''). Before CPH completed the acquisition 1ral1Saction with Sunbeam, CPH was a 

holding company with an 82% interest in The Coleman Company, Inc. ("Coleman"'). 

2. Jn late 1997 end early 1998, Sunbeam negotiated with CPH to putehase 

CPH's 82% interest in Coleman. Morgan Stanley served as Sunbeam's :financial ad"lisor during 

the negotiations that lead to the Coleman acquisition. 

3. On Febmary 27. 1998, CPH executed the Agreement and Plan of Merger 

among Sunbeam Corporation, Laser Acquisition Corp., CLN Holdings Inc., and Coleman 

(Parent) Holdings Inc. ('"Merger Agreem.ent''). Under the Merger Agreement, CPH agreed to sell 

its interest in Coleman for cash, for Sunbeam's assumption of Coleman and CPH debt, and for 

approximately 14 mj}lion shares of Sunbeam common stock. 'The Merger Agreement closed on 

March 30, 1998. 

4. To finance Sunbeam's purchase of Coleman and two other companies, 

Sunbeam detemtlned that it would issue approximately $2,014,000,000 of Sunbeam Debentures. 

Morgan Stanley served as the underwriter for the Sunbeam Debentures. 

s. Sunbeam completed its initial offering of the Sunbeam Debentures on 

March 25, 1998. 

6. Neither CPH nor MAFCO purchased any of the Sunbeam Debentures 

during the initial offering, 

7. Following the initial offering of the Sunbeam Debentures, and to facilitate 

trading in the Sunbeam Debentures in the secondary-market, Morgan Stanley held a number of 

the Sunbeam Debentures in its own trading account. Jn the months following the initial offering, 

Morgan Stanley facilitated hundreds of isecondazy-mark.et trades in the Sunbeam Debentures. 

2 
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8. Neither CPH nor MAPCO traded in the Sunbeam Debentures in the 

secondary-market. _ 

9. Morgan Stanley has a1ready produced, in response to CPH's First, Second, 

and Thil"d Requests for Production, scores of documents located after a good faith search 

involving. relating, or referring to the Sunbeam Debentures. These documents include, without 

limitation documents that relate to: 

• Sunbeam's decision to :finance the acquisitions in part with the proceeds from 
the Sunbeam Debentures such as minutes from the relevant board meeting and 
the presentations to the board; 

• Morgan Stanley's due diligence and other activities undertaken as underwriter 
of the Sunbeam Debentures such as. due diligence agendas, documents 
received from Sunbeam during due diligenc:;e, documents received :from 
Arthur Andersen during due diligence and expense reports associated with due 
diligence efforts; 

• The marketing of the Sunbeam Debentures such as the offering memorandum, 
drafts of the offering memorandum, the speaking points for the various road 
show presentations and drafts of the speaking points and the schedule and 
expenses associated. with the road show; 

• Morgan Stanley's decision to underwrite SlDlbemn's offering of the Sunbeam 
Debentures including varions drafts of an internal memorandum used by the 
committee making the underwriting decision; and 

• Working group lists of the persons involved m the underwriting process. 

- 10. Pursuant to Fla. R. Civ. P. 1.340(c), Morgan Stanley also produced, in 

response to the Court's July 12, 2004 Order regarding contempt discovery and subject to 

objections to the relevance of such documents to the merits of these consolidated actions, records 

of secondary-market trading activity of the Sunbeam Debemures by Morgan Stanley during the 

time period from March 19, 1998 to February 5, 2001. (See Morgan Stanley Confidential 

0095741·812.) 
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ARGUMENT 

The Florida Rules of Civil Procedure do not allow discovery requests that seek irrelevant 

infonnation or that serve no purpose other than to harass and annoy. See Fla. R. Civ. P. 

l.280(b)-(c). As the Florida Supreme Court stated. discovery was "never intended to be used as 

a tactical tool to harass an adversary" but rather is meant to simplify the issues and to eliminate 

the element of surprise. Elkins v. Syken, 672 So. 2d S 17, 522 (Fla. 1996) ("7o allow discovexy 

that is overly burdensome and that harasses, embarrasses. and annoys one's ad"ersary would 

lead to a lack of public confidence in the credibility of the civil court process.''). 

I. CPR Did Not Purchase Any Sunbeam Debentures - And Its Claims Against 
Morgan Stanley Have Nothing To Do With Secondary-Market Trading. 

CPH seeks to discover Morgan Stanley's communications with any "Morgan Stanley 

customer or counter-party to any trade involving Morgan Stanley as a broker or principal relating 

to the Subordinated Debentures." (CPH Motion to Compel Prod of Debenture-Related Docs at 

1.) In other words, CPH wants Morgan Stanley to undertake a burdensome and wasteful search 

for transaction-level records and communications with third-party investors who (unlike CPH) 

purchased Sunbeam Debentures in the initial offering or who (unlike CPH) 1raded Sunbeam 

Debentures in the secondary-market. These third-party investors have absolutely nothing in 

common with CPH with respect to this litigation, and those investors' secondary-market trades 

have absolutely nothing to do -with the issues in these consolidated actions. 

First. CPH is diffeICD.tly situated than the third-party investors whose trading activities 

CPH now seeks to discover, Unlike the third-party investors, CPH did not purchase any 

Sunbeam Debentures and did not have any dealing& with Morgan Stanley "as a broker or 

principal" regarding the Sunbeam Debentures. CPH's only dealings with Morgan Stanley were 

in the context of arms-length (and frequently contentious) negotiations of an acquisition 
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transaction. As an underwriter and a broker-dealer, Morgan Stanley had a completely different 

relationship with the institutional investors who purchased or traded in the Sunbeam Debentures. 

For 1his reason alone, Morgan Stanley's communications and tracling activities with Sunbeam 

Debenture purchasers are too attenuated to be discoverable in this case. 

Second, thete can be no temporal or logical connection between third parties' after-the

fact secondary-market trades of Sunbeam Debentures and the issues in these consolidated 

actions. CPH's only claims against Morgan Stanley are based on alleged misrepresentations and 

omissions that supposedly indnced CPH to enter into the Febroary 27, 1998 Merger Agreement. 

That transaction closed on March 30, 1998. Morgan Stanleys after-the-fact communications 

and secondai:y-market trades with differently-situated mvestors, which took place after CPH 

signed the February 27, 1998 Merger Agreement and after CPH had actually closed on the 

acquisition on March 30, 1998, ha-ve absolutely no bearing on the claims or defenses in this 

action, 

II. Morgan Stanley Has Already Produced Scores Of Debenture-Related Documents. 

Despite the fact that CPH has never bad any financial stake in the Sunbeam Debentures� 

CPH has requested - and Morgan St.anley has produced - several reams of documents related to 

the Sunbeam Debentures. Morgan Stanley has already produced documents concerning: 

• Morgan Stanley's effort to be retained as the underwriter for the Debentures; 

• any fees that Morgan Stanley earned as an Widerwriter for the Debentures; 

• Morgan Stanley,s due diligence as an underwriter; 

• the change in the size of the Debenture offering; 

• the comfort lettm associated with the Debenture offering; 

• the sale and marketing of the Sunbeam Debentures; and 

• Morgan Stanley's intemal approval process for underwriting the Debentures. 
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During the discovery concerning CPH's contempt allegation) CPH made additional 

demands for Debenture--related documents. Pursuant to Fla. R. Ci". P. 1.340( c). Morgan Stanley 

produced, in response to the Court's July 12, 2004 Order regarding contempt discovery, and 

subject to objections to the relevance of su� documents to the merits of these consolidated 

actions, records of secondary-market trading activity of Sunbeam Debentures by MS & Co. in its 

converti"ble arbitrage facilitation account during the time period from March 19, 1998 to 

February 5, 2001. (See Morgan Stanley Confidential 0095741-812.) 

In addition to being irrelevant to the issues before the Court, the documents that CPH 

requests are likely to be extremely voluminous and would be burdensome to locate, review and 

produce. First, CPH's request contains no time limitation, therefore it is likely to apply to over a 

thousand trading transactions and certainly applies to transactions that occurred over six years 

ago. Second, CPH's document request is so bmad that it will include generic order tickets, trade 

confirmations, and monthly account statements - documents that provide no more information 

than, for instance, an A TM yeceipt or bank statement. The documents that Morgan Stanley has 

already produced identify over 800 trade transactions and the related back-up documentation will 

likely fill several boxes of documents that would have to be located, reviewed; bates-stamped. 

and produced - all for no useful purpose. CPH is truly on a fishing expedition. 

m. CPR Offers No Explanation Of Relevance For Ifs Broadly Worded Request. 

Despite numerous opportunities to do so, CPH has not articulated the relevance of the 

documents it now seeks to compel. CPH's failure or inability to do so is hardly swprising. 

CPH"s request for documeJits relating to secondaey-market trading in the Sunbeam Debentures is 

tliJW times rB1no11ed from the acquisition transaction that CPH was actually a party to and, as 

discussed above, specifically calls for documents that post-date all of the events giving rise to 
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CPH's claims, Under these circumst.ances, CPH's broadly-worded demand for additional 

debenture-related documents is harassing, burdensome, and cannot result in the discovery of 

admissible evidence. 

CONCLUSION 

Morgan Stanley is »0t trying to prevent CPH :from obtaining full and fair discovery of 

issues that are relevant to these consolidated actions. Morgan Stanley has nothing to hide 

regarding its activities as nnderwriter of the Sunbeam Debentures and bas proven as much with 

the thousands of pages of debenture.related documents it has already produced. But Morgan 

Stanley,s communications and secondary-market trades with third-party investors have little if 

anything to do with the issues in these consolidated actions and certainly nothing to do with 

statements that were made to CPH during the course of the acquisition transaction. CPH' s 

Motion should be denied. 
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ThomasD. Yannucci,P.C. 
LawrenceP. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
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KIRKLAND & ELLIS LLP 
655 lSlh Street, N.W .• Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morga'TI Stanley Senior 
Funding Inc. 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintift; 

vs. 

MORGAN STANLEY & CO., INC,, 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff; 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant. 

CASE NO: CA 03-5045 AI 

CASE NO: CA03-516S AI 

MORGAN STANLEY'S OPPosmoN TO 

COLEMAN <PARENT> HOLDING INC.'S AND MAC.ANDREWS & 
FORBES HOLDINGS INC.'S MOTION TO COMPEL DEPOSmON WITNESSES 

Coleman (Patent) Holdings Inc. and MacAndrews & Fornes Holdings Inc. (collectively 

''CPH") bas moved to compel the depositions of two unnecessary non-party witnesses and one 

unnecessary party witness, CPH's motion should be denied because (1) this Court cannot 

compel the depositions of the two non-party witnesses (Michael Rankowitz and Dwight 

Sipprelle) who do not reside in Florida and are no longer employed by Morgan Stanley; and (2) 

the third witness, William Kourakos, bad only limited involvement in a single meeting that has 

already been the subject of extensive document and deposition discovery. All three depositions 

requested by CPH would unnecessarily duplicate the testimony of multiple other witnesses who 

have already been deposed, and unnecessarily add to the number of depositions to be completed 

at a time when all parties are working diligently to reduce the number of outstanding depositions 

and bring discovery to a close. 
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BACKGROUND 

1. On July 13, 2004, CPH requested the depositions of William Kourakos, Michael 

Rankowitz, and Dwight Sipprelle.1 In March 1998, all three of these inclividuals were members 

ofMorgan Stanley's Le"eraged Finance Commitment Committee. 

2. Mr. Rankowitz left Morgan Stanley in January 2002. He lives in the New York 

metropolitan area. 

3. Mr. Sipprelle left Morgan Stanley in March 2001. He lives and works in the New 

York metropolitan area. 

4. The only involvement that Messrs. RankowitzJ Sipprelle, and Kourakos had in the 

events gi\ling rise to these consolidated actions is their attendance at a March 20, 1998 

Leveraged Finance Commitment Committee meeting. Their attendance at this one meeting is the 

only b�is that CPH has identified to question these witnesses. 

S. Messrs. Rankowitz and Sipprelle - both non parties - have declined. t.o appear for 

a deposition. Morgan Stanley also objects to producing these individwils because their testimony 

is unnecessary, cumulative, and would be duplicative of the extensive testimony that CPH 

already has elicited regarding the Leveraged Finance Commitment Committee and the March 20� 

1998 meeting. Several witnesses, including Mike Hart, Bram Smith, Chris Whelan, and Andrew 

Savarie have testified extensively about these topics. 

6. Morgan Stanley attempted to reduce the number of depositions on both sides. 

After Morgan Stanley deposed seV"eral outside directors of the Coleman Company, CPH 

l One to an apparent facsimile transmission pioblem at CPH's Chicago-hued cDUDSel, Morgan Stanley's counsel 
responsible for scheduling did not receive the July 13, 2004 letter on that date, and OJlly learned of the requests for 
Messrs. RankowilZ. Sipprelle, and KouJakos whim they were refemlc:ed jn a subsequent Jetter from CPH dated 
August 13, 2004. Promptly thereafter, Kirkland &. Ellis LLP requested and obtained a copy of the July 13, 2004 
letter and took affirmative steps to contact diose individuals regarding the proposed depositiom. 
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requested that Morgan Stanley forgo deposition testimony of the remaining outside directors 

because these outside directors attended only a handful of meetings and their testimony would 

only duplicate the testimony of directors who have already been deposed. In an attempt to reach 

a mutual agreement, Morgan Stamey suggested that the parties enter into a stipulation to not go 

forward with either set of depositions (the remaining outside Coleman directors or the fonner 

Leve.raged Finance Committee members), with the understanding that these witnesses would not 

be called at trial. (Sept. 3, 2004 Letter from T. Clare to M. Brody (Ex. 1).) CPH rejected Morgan 

Stanley's offer and filed the instant motion to compel. 

ARGYMENT 

I. CPH Cannot Move To Compel Depositions Of Out-of-State Witnesses Who Are No 
Longer Employees Of Morgan Stanley. 

CPH's ''back doof' approach to compelling the appearance of Messrs. Rankowitz and 

Sipprelle is improper under the Florida Rules. See Fla. R. Civ. P. l.410(g) Messrs. Rankowitz 

and Sipprelle are no longer Morgan Stanley employees. They Jive and work outside Florida and 

they do not consent to appear voluntarily for a deposition. As such, CPH must issue a subpoena 

from the proper court, after first obtaining a commission from this Court. See td.2 

JI. CPH's Insistence On Mr. K.ourakos's Testbnony Is Unnecessary, Wasteful, And At 
Odds Witb The Parties' Eft'orts To Streamline The Remaining Discovery. 

CPH's insistence on taking Mr. Kourakos's deposition- and its refusal to accept Morgan 

Stanley's proposal to mutually reduce the depositions left to be completed - is at odds with its 

oft-repeated. position that deposition discovery can and should be brought promptly to a close. 

2 OJI September 15, 2004 CPH applied for a com.mission nom 'Ibis Court for die deposition of Mr. Sipprelle. 
Morgan Smnley objects to the issuance of a comoUsaion for MesSrs. Ranlcowttz; and Sipprelle for the reasons 
articulated in this opposition- and Messrs. Rankowitt and Sipprelle ieserve the right tD object to any subpoena that 
fs issued by the coum of the slates where they ieside. 
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Mr. Kourak.os's involvement in the events surrounding this litigation is limited to his attendance 

at one meeting, the March 20, 1998 Leveraged Finance Commitment Committee meeting. CPH 

already has deposed several other witnesses who attended that meeting, including Michael Hart 

and Bram Smith, each of whom testified for more than a :full day, and were questioned 

extensively by CPH about topics related. to the Leveraged Finance Commitment Committee 

generally and specifically to the March 20, 1998 meeting, including: 

• The role of the Leveraged Finance Commitment CoIDlllittee and the 
procedures in place to authorize a senior loan (May 19, 2004 Hart Dep. 144-
45 (Ex. 2))3; 

• The individuals who participated in the decision to approve the loan to 
Sunbeam, and what roles those specific individuals had (Hart Dep. 145-49); 

• The decision-making process for senior loans like the loan to Sunbeam, 
including whether there has to be a consensus before Morgan Stanley 
authorizes the loans (Hart Dep. 145-46); 

• Whether there were concerns raised within Morgan Stanley relating to 
Sunbeam,s sales results for the :first quarter of 1998 (Hart Dep. 219; Feb. 24, 
2004 Smith Dep. 163-69 (Ex. 3)); 

• The identity of the authors of the :memos that were passed out at the March 20, 
1998 meeting and the purpose of those memos (Hart Dep. 221-22; Smith Dep. 
198); 

• The topics of discussion at the March 20, 1998 meeting, including close-outs 
of what was said, whether Sunbeam's first quarter sales were discussed, and 
whether Sunbeam's March 19, 1998 press release was discussed (Hart Dep. 
224-29; Smith Dep. 206-12); 

• How long the March 20, 1998 meeting took, who participated in the meeting, 
and who made presentations at the meeting (Hart Dep. 224-25; Smith Dep. 
208-10); 

3 Morgan Stanley previously designated Mr. Hut's and Mr. Smith's depositions confidential. Morgan Stanley 
withdraws it& confidentiality desipations with respect to the pages attached herr:to. 
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• Whether anyone raised any concerns relating to Sunbeam or discussed 
delaying the loan in connection with the committee's discussion of whether to 
approve the loan to Sunbeam (Hart Dep. 2281 237; Smith Dep. 213); 

• Whether the plan to syndicate the loan position was discussed, including 
whether there were any quemons raised about how quickly the syndication 
could be completed; (HartDep. 228-29; SmithDep. 211-12); 

• Whether there was any discussion about Morgan Stanley Senior Funding1s 
fees, including the overall fees that Morgan Stanley would realize from the 
debenture offering and the loan facility (Hart Dep. 229); 

• Whether there was discussion on the subject of potential Coleman synergies 
and the sources for those synergies (Hart Dep. 239-44; Smith Dep. 221-23); 

• The results of the March 20, 1998 meeting, including how the decision was 
reached to approve the loan and how quickly that decision was reached (Hart 
Dep. 231-32). 

ltJ 0 1 5/ 0 S 7  

CPH h8s already elicited detailed testimony about the Leveraged Finance Commitment 

Committee and the March 20, 1998 meeting. Compelling Mr. Kourakos to appear would not 

only be wasteful because it will be duplicative of the extensive testimony that CPH has already 

taken, it would be counter-productive to CPH's own insistence that discovery close promptly. 

CONCLUSION 

For the foregoing reasons, Morgan Stanley requests that the Court deny CPH's Motion to 

Compel deposition witnesses U1 its entirety. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 16th day 

of September, 2004. 

Thomas D. Yannucci, P.C. 
LawrenceP. Bemis (FL Bar No. 618.349) 
Thomas A Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15m Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senwr 
Fun.ding, Inc. 

C..UU. TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beac� FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: ji8Illlo@carltonfields.com 
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SEARCY1 DENNEY, SCAROLA, 
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Thcma1 A. a.a 
To Cd W,.... Dlreclly: 

(202) 87MSIQS 
1CI� 

BYFACSJMJl.E 

Miohael BJOd.y� Esq. 
Jenner & Block, LLP 
OnelBM Plaza 
CbiCaso, n. 60611-7603 

KIRKLAND &.. ELLIS LLP 
AlllD .vlllWlll r� 

l5li Fllleelllh SWlf,. N.W. 
W8Sft1n11ant p.c. aioas 

20217NOOO 

.,,,,.Jdrldund.com 

Sept=iber 3, 2004 

-··�· 

Re: Coktnan (Pdrtlnt) Ho14inga, Jiu:. "· MD'llllll 9tRn1q & Co., Inc. 
MSSF v. MtzMlulrews & Fotbea Bol4lngs I11c. et al. 

Dear Mike: 

I write in a further effort to reach an agreement regarding 1hc depolitions of the outside 
Coleman directoll5 - as well as the fmmcr mombers of 1hc Leveraged Finance Conunittee 
whose depositions yO'll have .requested. 

You xepeatcdly have informed llll - m urging to foi:ego the depositions of the l'CJl!aining 
oU1sidc Colmnnn dilectors- tbat 1be testiJllOJlY of lime additional directors will only duplicate 
the testimony of the Coleman directom who have al!eady been deposed. The same is certainly 
true for tb8 f'otm.er D1C111bers of the Lcvcraae Finance Committee whose involveinent,, lib 'the 
outside Coleman directors. was limited to attending 1 sfngle meeting. The testimony of tbese 
fonner mcmbem of the Leveraaed F'IU8nCC Committee will only dnplicaie the other witnesses 
who attended the Lewrqed. Piaam:e Committee meeting, inoluding Bnm Smith Uld Miko � 
eiwh of' whom you will have deposed for more than a full day. 

We urge you to recmmider whethi:r any of thee depositiom me i:eally nccessm:y- and 
we renew our o:ffi=r to enter into an BpplOpliate Bliplla!ion regarding the depositions of die 
remaining outside Coleman directms mld Leveraged Finance Committee members alike. If you 
are unwilling to enter into such a stipuJalion, then we will object to any efforts by CPH to 
compel the depositions of the fonner Leve.raged Finance Committee rflemben. nearly all of 
whom. are tbild parties and no longer 'UDdc:t Morgan Stanley's ccmtrol. 

It! 0 1 8/ 0 6 7  
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KIRKLAND&. ELLIS LLP 

Michael Brody, Esq. 
Septembei 3, 2004 
Pagel 

co: Joseph� Esq. (byficsimile) 
Jolm Scarol11t Esq. (by facsimile) 
Mark c. Hausen. Esq. (by 18csimile) 

Sincerely, 

11..vA� a..� 
Thomas A Clare 

� 020/067 

• "  ' '  • •  • •  . .  •L- • ' •o " •  

.
.

.. lllf.. ... • 
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l 
2 IN THE CIRCUIT COURT OF THE FIFTEENTH 

3 JUDICIAL CIRCUIT 

4 IN AND . FOR PALM BEACH COUNTY, FLORI DA 

5 

6 

7 

8 

9 .  

10 

1 1  

1 2  

13 
1 4  
1 5  
1 6  
17 
18 
19 
20 
2 1  
22 

23 

24 
25 

COLEMAN ( PARENT) HOLDINGS , ) 
INC . , ) 

) 

Plaintiff, ) 

) 

vs . ) 

) 
�ORGAN STANLEY & co . '  INC. , )  

) 
Defendant .. ) 

- - - - - - - - - - - - - -- - - - -� - - - - - - - ) 

DEPOSITION OF R .  BRAM SMITH 

New York, New York 
Tuesday, February 2 4 ,  2 0 0 4  

Reported by : 

!?AMELA J .. MAZZELLA, RPR 

JOB NO . 157119 

� 0 4 8 / 0 S 7  
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l 

2 

3 

4 

5 

6 

7 

e 

9 

10 

11 

12 

13  
·' 

1 4  

1 5  

1 6  

17 

18 

19 

20 

2 1  

22 

23 

24 

25 

Smith 

. .. . . � 

Q .  What do you recall Mr . Hart 

reporting to you? 

A .  Let me qo back here . I think 

Pagc 163 

probably tal ked to Strong as wel l ,  and in 

terms . of what , what had happened here i s  

that , is that the understanding was that they 

had some anticipated revenues that were going 

to come in in the third quarter excuse me , 

the third month of the quarter , the third 

month of the quarter , _ and that they would 

make up a lot of this shortfall then . 

you? 

Q .  That • s  what Mr � Strong reported to 

A .  I think that was a combination . We 

were doing a lot o f  this in groups o f  people . 

Change in composition . S o it is very 

difficult to recall for you ekact ly who was 

. at each and every one of these meetings . 

Q . But your best recollection as you 

s it here is that Mr . Strong said the 

substance of this to you? 

A .  No . My recollection is that was 

kind that was bits of information that 

came out of the Morgan Stanley due diligence 

16div-006666



OS/ 1 8 / 2 0 0 4  1 5 : 02 FAX 5 8 1  859  7 3 8 8  CARLTON FIELDS  WPB � 0 5 0 / 0 8 7  

1 
. . . 2 

3 

4 

5 

6 

7 

a 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

Smith 

e ffort that would involve those two 

individuals at different times and di fferent 

degrees of involvement as well as others . 

Q . Did you attempt to speak directly 

with Sunbeam yourself? 

A.  I did not . 

Page l64 

Q .  Did you direct Mr . Hart to do that? 

A .  I did not . 

Q .  Do you know i f  Mr . Hart had any 

direct communications with Sunbe�? 

A .  I do not know . 

Q .  On thi s topic I ' m focusing on? 

A .  I do not know . 

Q .  What do you recall Mr . Hart telling 

you relating to what had happened in the 

first two months of the quarter , what the 

expectations were for the rest of the quarter 

and what the implications were for ' 98 ?  

A .  It ' s  tough for me to rem.ember 

speci fically what his contribution was to 

that . I think it ' s  more generi c ,  that the 

Morgan Stanley due diligence team came up 

with the answers that I described before , 

that the company was highly con fident that 

16div-006667
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Page lliS 
1 Smith 

2 they were goinq to make their -- were going 

3 to achieve results that were I gues s  ahead of 

4 last year , and that they felt that the rest 

5 of the year would come on pretty close to 

6 where the proj ections that they had provided 

7 us were going to be . 

8 Q .  Those are the conclusions that had 

9 being provided to you, correct ? 

10 A.  Those were the conclusions 

11 provided, yes ,  by the company t o  the Morqan 

1 2  Stanley team .  

1 3  Q .  Do you know what factual foundation 

1 4  Morgan Stanley had for any of those 

15 propositions ? 

1 6  A .  I think we had gotten some 

17 additional information from them, the 

1 8  company, showing how the proj ected sales for 

1 9  the rest o f  the quarter . 

2 0  Q .  
2 1  yourself? 

22 

23 

A .. 

Q .  

Did you see that information 

I think so . 

I thought you had indicated 

24 previous ly that you unders tood that Mis s  

2 5  Porat was assigned t o  conduct an inquiry 

� . 

16div-006668



0 9 / 1 8 / 2 0 0 4  1 5 : 0 3 FAX 5 8 1  6 5 9  7 3 8 8  C A R L T O N  FIELDS WPB � 052/ 087  

1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

11 

12 

13 

1 4  

15 

1 6  

17 

18 

1 9  

2 0  

2 1  

2 2  

23 

24 

. .  2 5  

Smi th 

relating to some of those is sues . 

Did I misunderstand you? 

A .  Did I say that� I think that if 

she was ,  she would have been part o f  the 

overall Morgan Stanley team . Aqain I can ' t  

overemphasize that it ' s  a -- it was a huge 

coirunitment of resources by the part of the 

firm .  At any qiven time there were l O  or 2 0  

people wor�ing on i t  at different levels of 

seniority. 

Page 166 

Certainly Ruth was one of the more 

seni or people involved and so at various 

times she might be in the lead, and sometimes 

it ' s  Mr . Strong or others . 

Q .  With respect to the quest ion what 

had happened in the f irat two months of the 

quarter, were you told by anyone in the 

Morqan Stanley team that the primary reason 

for the shortfall in January and February in 

sales was that Sunbeam had accelerated first 

quarter revenue into the fourth quarter of 

1 9 98 ?  

A .  No . What we were told was that 

they were trying to sell more , more of the se 

16div-006669
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1 Smith 

2 grills , and accelerated the sales faster to 

3 get the j ump on the competition . 

4 Q .  I didn ' t  as k about the reason for 

5 doing it , but I asked whether you were told 

6 that the reason why Sunbeam $ales in January 

7 and February were so far below 1997 levels 

8 was that sunbeam had accelerated the sale of 

9 products into the fourth quarter of 1 9 97 . 

No . 

� 0 5 3 / 0 6 7  

Pago 167 

10 

11 

A. 

Q .  Let me direct your attention to the 

12 March 19 letter , CPR Exhibit 17 which you 

13 have in front of you . 

14 

1 5  

A .  

Q .  

Ohm-hmm . 

To paqe 4 ,  paragraph 6B . Let me 

1 6  read the first sentence for you . " For the 

1 7  period from December 2 9 ,  1997 through March 

18  1 6, 1 998 coµsolidated net sales decreased as 

1 9  compared to the corresponding period o f  the 

2 0  preceding year , primarily due t o  the 

21 company ' s  new early buy program for outdoor 

22 grills which accelerated outdoor grill sales 

23 into the fourth quarter of fis cal 1 9 97 . n  

24 Do you see that statement? 

2 5  A .  Uhm-hmm . 

16div-006670
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Smith 

At any time prior to the clos e of 

3 Sunbeam ' s  acquisition of my client ' s  

4 interes ts in Coleman company, were you 

5 advised o f  the facts contained in that 

6 sentence ? 

7 

8 

9 

the 

A .  

Q .  

A .  

Q. 

A .  

sales 

Yes . 

And who f;ldvised you of that ? 

Somebody from the team . 

What were you told? 

That the company had accel.erated 

of grills to capture market share . 

� 0 5 4 / 0 6 7  
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1 0  

1 1  

12 

13 Q .  Accelerated the sale of gril.ls into 

14  the four quarter o f  1 997 , correct? 

1 5  

1 6  

A .  

Q .  

1 9 97 , yeah . 

And that the effect of that was to 

17 diminish the sales the company had realized 

18  i n  the firs t two months of 1 9 9 8 ?  

1 9  

2 0  

2 1  

22 

A .  

Q .  

A. 

Q .  

Yes . 

You don ' t  know who told you that ? 

No . 

Do you know if it was part of a 

2 3  group meeting? 

2 4  

2 5  

A .  

Q .  

No , I don ' t  recall . 

Do y.ou know if it was Mr . Strong 

16div-006671
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1 Smith 

2 who tol d you that? 

3 

4 

5 

6 

7 

8 

9 

10 

A .  

Q .  

A .  

Q .  

A .  

Q .. 

A .  

Q . 

Don ' t  recall ,. 

Do you know i f  it was Mr . Tyree? 

Don ' t  recall . 

Mis s  Porat'? 

Don ' t  recall . 

Mr . Hart '? 

Don ' t  recall . 

Did the fact that Sunbeam ' s  s ales 

11 had declined so substantially in the first 

12 two months of 1 998 , sir, as a result of 

13 activities that resulted in accelerating the 

1 4  sale of grills in the fourth quarte r  o f  1 9 9 7 , 

15 cause you to have any questions relating to 

16 the turn-around claims that Mr . Dunlap was 

1 7  making? 

1 8  

1 9  

2 0  

A .  

Q .  

A.  

No . 

Why is that ? 

That was because that ' s  one bit of 

2 1  information, and to look at it in the overall 

22 context of what the company was doing, their 
. 

2 3  performance , where they - - and what that 

2 4  looked like was going t o  happen in the rest 

25 of ' 9 8 i s  all part of the decision . 
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Page 1!18 
1 Smith 

2 that we , that the leveraged finance , the firm 

3 had put together in acquiring or requesting 

4 credit approval from the Leveraged Finance 

5 Committee . 

6 Q .  And the credit approval that i s  the 

7 subj ect of this material is the senior loan 

8 of Sunbeam, correct? 

9 

1 0  

A .  

Q .  

I s  the senior loan, yes . 

You ' re the author o f  the March 1 9  

1 1  cover memo , correct? 

12 

13 

A .  

Q .  

I am the sender of this ,  yes . 

And your memorandum advis e s  that 

1 4  there will be a Leveraged Finance Commitment 

15 Committee meeting regarding sunbeam on 

1 6  Friday , March 20 at 7 : 3 0  a . m . , correct ?  

17 

18 

A .  

Q .  

19  place? 

Yes . 

Did that meeting in fact take 

2 0  A .  I believe it did . Let me say it 

21 again . It did take place . can I say it took 

2 2  place on the 2 0th at · 7 : 3 0 ,  I don ' t  remember . 
23 

2 4  

25 

Q .  

A .  

Q .  

Did you attend the meeting? 

I did . 

Now, there are a list of people on 

16div-006673
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1 Smith 

2 expectations for sales Sunbeam was as of 

3 March 20? 

No , I don ' t  recall . 4 

5 

A .  

Q .  Do you recall that a t  the Leveraged 

6 Finance Commitment Committee meeting on March 

7 20 there was discus sion relating to the fact 

8 that Sunbeam sales for January and February 

9 were subs tantially below the sales for 

10 January and February of 1 997 ? 

11 

12 

13 

A .  

Q .  

A .  

I believe that was discus sed . 

Who made that point? 

Oh, I think it was - - I don ' t  know 

14 who specifically made it . somebody from the 

15 team would have brought that up . 

1 6  

17 

18 

1 9  

20 

2l. 

22 

23 

2 4  

25 

who 

that 

than 

Q .  

made 

A. 

Q .  

A.  

Q .  

A .  

Q .  

Do you recall i f  it was Mr . Strong 

that statement? 

I do not recall who brought it up . 

Do you recall if it was you ? 

I believe it was not me . 

Do you recall if it was Mr . Hart? 

I don ' t  recall .. 

Is there anyone else on this list 

it could have been in your view other 

you r  Mr . Hart or Mr . Strong? 

Esquire Deposition sem.. 
1-800-944-9454 
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1 

2 A .  

Smith 

This list here on the front paqe 

3 may not have been all the peopl� that 

4 attended. There may have been other folks 

5 from other di sciplines that were there , for 

6 example ,  like John Tyree or the credit person 

7 who did the work . So I don ' t  remember 

8 everybody who was there , so necessarily who 

9 brought it up and/or what type of di scus s ion 

1 0  followed and how many peop1e participated in 

1 1  that discus sion . 

12 Q .  But you do recall that the 

13 Leveraged Finance Commitment Committee was 

1 4  advi sed that Sunbeam sales in January and 

1 S February o f  ' 9� were subs tantia l ly below --

1 6  

1 7  

1 9  

20 

A .  

Q .  

A .  

Q .  

Ye s .  

-- Sunbeam sales for January of 

Yes . 

Do you recall that they were 

2 1  advi sed that the primary reason for that was· 

22 that Sunbeam had accelerated the sale of 

23 first quarter product into the fourth quarter 

2 4  of 1 997 ? 

2 5  A .  I don ' t remember exactly how i t  was 

16div-006675
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Page 1.08  
1 Smith 

2 described to the committee . 

3 Q .  Do you remember whether any 

4 statements were made to the committee to 

5 explain the reason why sunbeam sales in the 

6 first two months of 1998 were so far below 

7 1 9 9 7  sales resu1ts ?  

8 A.  I remember a lot o f  conversation 
. 

9 about it . I think that some of the causes 

1 0  were discus sed, one o f  them being the sale o f 

11 the grills earlier, as well a s  expecting 

12 sales at the last half o f  the month here to 

13 get them close to get them above , excuse 

14 me , where they thought they, where they were 

1 5  last year . 

1 6  Q .. Now, there is a list of names at 

1 7  the top of the second page . 

1 8  

1 9  

A .. 

Q .  

Uhm-hmm. 

That ' s  a memorandum to Leveraged 

2 0  Finance Committee meeting ? 

2 1  

2 2  

A .. 

Q . 

Yes . 

Leveraged Finance committee dated 

23 March 2 0 ,  1 9 98 , correct? 

2 4  

2 5  

' 

A .. 

Q .  

Yes .  

Do you recall if any of the 

16div-006676
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1 Smith 

2 individuals listed on the top portion of this 

3 memorandum participated in the Leveraqed 

4 Finance Committee ' s  meeting? 

5 A .  I don ' t  - - I don 1 t  remember 

6 specifically who ' s  there from this group . As 

7 I mentioned before , it was a biqqer, a better 

8 attended meeting than, than the norm because 

9 of the visibil ity . So I think there were 

1 0  members from other groups there . I ' m pretty 

11 sure there are members from other groups 

12 there , but I couldn ' t  spe cifically tell you 

13 who was and who wasn ' t .  

1 4  Q .  Do you recall whether Mr . Strong 

1 5  participated? 

1 6  A . Yes , he did . I do remember him 

. 17 participating . 

1 8  Q .  

1 9 person? 

20 A. 

Do you remember if he was there in 

I thought he was there in person, 

2 1  but I ' m not a hundred percent sure . 

22 Q . . H e  might have participated by 

2 3  telephone? 

24 A .  He could have participated by 

2 5  conference call . 

. '• 
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Page 210 

1 

2 Q .  

Smith 

Do you remember if Mr . S trong was 

3 as ked for his reconunendation that the company 

4 proceed with . the senior loan? 

5 A .  Mr . Strong, whethe� he was asked or 

6 not , advocated going forward with the senior 

7 loan .. 

8 Q .  Do you have any memory of Mr . Tyree 

9 being present? 

1 0  

1 1  

A .  

Q .  

I thought he was also . 

Now, if this meeting took place on 

12 March 20 , it ' s  the day after Sunbeam ' s  March 

13 1 9  pres s release, correct ? 

14 A .  Yes . 

15 Q .. Do you recall if Mr . Tyree made any 

1 6  statement let me ask a more general 

17 question before we get to this particular 

18 meeting . 

19 Did Mr . Tyree or anyone else � sir, 
2 0  ever advise you that Arthur Andersen had 

2 1  taken th� position that the statements 

22 contained in sunbeam ' s  March 19 p�ess release 

23 were incomplete and misleading? 

2 4  A .  You ' re question is did Mr . Tyree 

25 share that with me? 
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1 

2 

Smith 

MR . MARKOWSKI : Would you read 

3 that .question back , please . 

4 (Record read . ) 

5 

6 

A .  

Q .  

7 anyone? 

B A .  

No . 

You have never heard that from 

No , this i s  the first time I ' m 

9 hearing it . 

10 Q .  Do you think it was appropriate 

11 that the Leveraged Finance Commitment 

12 Cornmi�tee was advised of the per formance of 

13 Sunbeam in January and February of 1°9 9 8  in 

1 4  connection with evaluating the proposed loan 

15 to Sunbeam? 

1 6  A .  I think it was appropriate in the 

17 context of a, the overall due diligence and 

1 8  in this part o f  the underwriting . 

1 9  Q .  Do you recall whether there was any 

2 0  discussion at the Leveraged Finance 

2 1  "committee ' s  meeting concerning how quickly 

22 Morgan Stanley would be able to syndicate its 

23 pos ition in the Sunbeam loan? 

24 

25 

A .  

Q .  

Yes . 

Were you asked to address that ? 
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2 

3 

A .  

Q .  

C ARLTON  FIELDS WPB 

smith 

Yes . 

Do you recall who asked yqu to 

4 addres s  that ? 

5 A .  No , but i t  would have - - not 

6 specifically, but it would have been one o f  

7 the senior members of the committee . 

8 

9 

1 0  

11  

Q .  

A . 

Q . 

A.  

One of the core gro�p members ? 

One of the core group . 

Do you recall what you said? 

My best recollection is that we 

12 thought it wou1d tak� six to eight weeks , 

13 which is pretty standard , to syndicate thi s 

14 once we , once we got going . 

15 Q .  That i s  the same target date you 

1 6  gave me earlier, correct, syndicating the 

17 position by the first part of May? 

1 8  A .  I think we said the last part of 

1 9  May. Yes . 

rm 0 6 3 1 0 6 1  

Page 21l 

2 0  

21 

22 

23 

24 

2 5  

Q .  That was your view at th.at point in 

time '? 

A .  Yes ,  it was . 

Q . And you expres sed that view to the 

members of the committee ? 

A .  I did .  
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Page 213 

1 

2 Q .  

Smith 

Did anyone during the course of the 

3 Leveraged Finance Committee ' s  meeting rai se 

4 the question of deferrinq or
'
d.e laying the 

5 decis ion? 

6 

7 

8 

9 

A. 

Q .  

A .  

Q .. 

The credit decision? 

Yes . 

Not that I remember . 

Did anyone raise a question 

1 0  concerning whether the timing of the 

11 financing could be delayed so that the 

12 clos ing would . occur later ?  

13 

14 

A .  

Q .  

I don ' t recal l . 

Did anyone express any res ervations 

15 about proceeding with the loan ? 

1 6  A .  The vote �gain was unanimous , s o  I 

17 think the committee was on hoard to go 

18 forward . 

19 Q .  Other than the final vote ,  did 

2 0  anyone express any questions o r  concerns 

21 about proceeding that reflected i n  your view 

22 . · a  �eservation about the decision ?  

23 A .  There were plenty o f  questions . I 

2 4  wouldn ' t  classify any of them as any 

25 reservations . 
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Smith 

And these were the synergies being 

3 presented to the Leveraged Finance Committee 

4 as those that would pertain to the Coleman 

5 acquisitiQn, correct ? 

A .  Yes . 6 

7 Q .  Do you know i f  any of the items 

8 that are identi fied, the bullet point items 

9 identi fied there originated with Coleman 

1 0  company management ?  

11 A .. I wasn ' t  part to any of that . I 

1 2  have n o  idea . 

13 Q .. Do you know if any of the ideas 

14 listed there originated with my client , 

15 Coleman ( Parent ) Holdings ? 

1 6  

1 7  

A .. 

Q .  

No, no idea .. 

Do you know if any of the items 

18 . listed on the top of page 11 6 concerning 

1 9  potential Coleman synerqies originated with 

2 0  McAndrews & Forbes? 

2 1  

22 

2 3  

2 4  

2 5  

A .  

Q .  

A. 

Q .  

A .  

No 

Or 

No 

Mr . 

No 

idea . 

Mr . Perelman pe.rsonally? 

idea . 

Gittes ? 

il;lea . 

� 0 6 5 / 0 6 7  
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1 

2 

3 

4 

Q .  

A.  

Q.  

C A R L T O N  FIELDS W P B  

Smith 

Or Jerry Levin? 

No idea . 

I think I mispronounced his name . 

5 Jerry Levin .. 

6 Do you know who Jerry Levin is ? 

7 

· a  

A .  

� ·  

Yes ,  I do . 

And 1n March of 1 998 , the first 

9 part of 1998 he was the chief executive 

10 officer of Coleman company, correct ? 

1 1  

1 2  

A .  

Q .  

I believe so . 

Did y�u ever have any di scuss ions 

1 3  with Jerry Levin concerning potential 

14 synergies ? 

15 A. Not until after he was in charge of 

1 6  the Sunbeam. 

17 Q .  After he became chief execQtive 

1 8  officer of Sunbeam you had some discussions 

1 9  with him about syn�rgies ? 

2 0  

2 1  

A.  

Q .  

A variety o f  discussions . 

But prior to the funding of the 

22 senior loan to sunbeam, you had no 

23 discussions with Mr . Levin 

24 

2 5  

A. 

Q .  

No discussions . 

concerning pot ential synergies7 

� 0 6 6 / 0 6 7  
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1 

2 

3 

A .  

Q .  

Smith 

I never met the man . 

Did you have dis cussions with any 

4 member from Coleman company regarding 

5 potential synerqies before the senior loan 

6 closed? 

i 

8 

9 

10 

11 

12 

13 

14 

15 

1 6  

1 7  

18 

1 9  

2 0  

21 

A .  I did not . 

Q .  Anybody with Coleman ( Parent) ? 

A .  I did not . 

Q .  Or McAndrews & Forbes? 

A .  I . didn ' t .  

Q .  Do you remember anyone at the 

' I ·• 

Leveraged Finanqe Committee -- excuse me . 

Do you remember anyone at the 

Leveraged Finance Commitment Committee ' s  

meeting saying that · with respect to the 

potential Coleman synergies , we ' re relying on 

Coleman management fo� those concepts or the 

values associated with them? 

A .  

Q .  

No . 

Do you recall there being 

22 dis cussion at the Leveraged Finance 

23 Commitment Committee ' s
.

March 2 0  meeting 

24  concerning the fact that the funds raised 

2 5  through the convertible debenture offering 

Ill 087  / 0 6 7  
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant(s). 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff( s ), 

vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant( s ). 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI 

TO: Donald R. Uzzi, 4201 Lomo Alto Drive, Apt. 307, Dallas, TX 75219. 

Please take notice that the Morgan Stanley entities in the above-styled cause of action 

intend to take the oral deposition of Donald R. Uzzi pursuant to Texas Rule of Civil Procedure 

201.2 and the Order of the Circuit Court of the Fifteenth Judicial Circuit In and For Palm Beach 

County, Florida entered on January 21, 2004 and attached hereto. The deposition will take place 

at 9:30 a.m. on October 28, 2004, at the offices of HA YNES AND BOONE, LLP, 901 Main Street, 

Suite 3100, Dallas, Texas 75202. The deposition will be videotaped and will continue from day 

to day until completed. 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI Page I 
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Donald R. Uzzi will also produce documents responsive to the Deposition Subpoena 

Duces Tecum attached hereto. These documents and materials shall be brought with the witness 

and produced on October 28, 2004, at HAYNES AND BOONE, LLP, 901 Main Street, Suite 3100, 

Dallas, Texas 75202. 

OF COUNSEL: 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: ( 561) 659-7368 

Dated: September 17, 2004 

Respectfully submitted, 

�(17� 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI Page 2 
16div-006686



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 
the following counsel of record by facsimile and Federal Express on this 17th day of September, 
2004: 

John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

��c2d,2 
Michael C. Occhuizzo 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI Page 3 
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THE STATE OF TEXAS 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR 

PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant( s). 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff( s ), 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

DEPOSITION SUBPOENA DUCES TECUM 

TO: Any sheriff or constable of the State of Texas or other person authorized to serve and 
execute subpoenas as provided in Texas Rule of Civil Procedure 176.5. 

You are commanded to summon Donald R. Uzzi, 4201 Lomo Alto Drive, Apt. 307, 
Dallas, TX 75219, to appear at the principal offices of HAYNES AND BOONE, LLP, 901 Main 

Street Suite 3100, Dallas, Texas 75202, on Thursday, October 28, 2004 at 9:30 a.m. to give 
testimony at a videotaped oral deposition and to permit inspection and copying of documents or 
tangible things to be used as evidence in this case. 

Donald R. Uzzi is commanded to attend the oral deposition and to produce and permit 
inspection and copying of the following documents or tangible things described in the attached 
Exhibit 1. These documents and materials shall be brought with the witness and produced prior 
to the deposition on October 28, 2004, at HA YNES AND BOONE, LLP, 901 Main Street, Suite 
3100, Dallas, Texas 75202. 

Contempt. Failure by any person without adequate excuse to obey a subpoena 

served upon that person may be deemed a contempt of the court from which the subpoena 

is issued or a district court in the county in which the subpoena is served, and may be 

punished by fine or confinement, or both. TEX. R. C1v. P. 176.S(a). 
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DO NOT FAIL to return this writ to the Circuit Court of the Fifteenth Judicial Circuit In 
and For Palm Beach County, Florida with either the attached officer's return showing the manner 
of execution or the witness's signed memorandum showing that the witness accepted the 
subpoena. 

ISSUED on September 17, 2004. 

Trende 
as State Bar No. 24034176 

KIRKLAND & ELLIS LLP, 
655 15th Street, N.W., Suite 1200, 
Washington, D.C. 20005 

This subpoena was issued pursuant to Texas Rule of Civil Procedure 201.2, the Order of 
the Circuit Court of the Fifteenth Judicial Circuit In and For Palm Beach County, Florida entered 
on January 21, 2004 and attached hereto as Exhibit 2, and at the request of Defendants' attorneys 
of record Thomas D. Yannucci, P.C., Lawrence P. Bemis (FL Bar No. 618349), and Thomas A. 
Clare of KIRKLAND & ELLIS LLP, 655 15th Street, N.W., Suite 1200, Washington, D.C. 20005; 
Joseph Ianno, Jr. (FL Bar No. 655351), CARLTON FIELDS, P.A., 222 Lakeview Ave., Suite 1400, 
West Palm Beach, FL 33401. 
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EXHIBIT 1 

DEPOSITION SUBPOENA DUCES TECUM 

You are hereby requested to produced the following documents pursuant to the 

definitions and instructions contained herein: 

DOCUMENTS REQUESTED 

1. All documents concerning the Coleman Transaction. 

2. All documents concerning the Subordinated Debenture Offering. 

3. All documents concerning the Bank Facility, or the Credit Agreement. 

4. All documents reflecting or concerning any communications between or among any 

of Sunbeam, CPH, MAPCO, CSFB, Arthur Andersen, MS & Co., MSSF, Davis Polk, Wachtell, or 

Skadden in 1997 or 1998. 

5. All documents provided by you in any Litigation or SEC Administrative Proceeding. 

6. All calendars, diaries, timekeeping sheets or records maintained by you concerning 

any activities related to Coleman Transaction, the Subordinated Debenture Offering, the Bank 

Facility, the Credit Agreement. 

7. All documents related to Sunbeam's Financial Information for all or any portion of 

1996, 1997, and 1998, including but not limited to Financial Statements and documents concerning 

Sunbeam's forecasts and plans for revenue or earnings. 

8. All documents related or referring to any cost-reduction or sales program or policy in 

place at Sunbeam during 1997 and 1998, including but not limited to documents concerning the 

"early buy" program, "Initiatives for Success", and "bill and hold" sales and the "no returns" policy. 
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9. All documents concerning returns of Sunbeam goods or product in 1997 and 1998, 

including but not limited to documents regarding the "no returns" policy and conversations or 

communications regarding the deletion ofreturn authorizations from the J.D. Edwards system. 

10. All documents pertaining to negotiations concerning the acquisition of Coleman, 

Signature Brands, and First Alert, including but not limited to documents concerning conversations 

or communications of any kind between or among any of MS & Co., MSSF, CPH or MAFCO 

personnel or representatives. 

11. All documents concernmg Synergies that might be achieved from a business 

combination of Sunbeam, Coleman, Signature Brands, and First Alert, or any combination thereof. 

12. All documents related to or supporting the March 16, 1998 Representation Letter 

provided to Arthur Anderson, including but not limited to any drafts of such letter and any Financial 

Information used or referenced in writing the letter or drafts. 

13. All documents concerning any "comfort letter" pertaining to the Subordinated 

Debenture offering or the Credit Agreement, including but not limited to Arthur Andersen's letters 

dated March 19, 1998 and March 25, 1998 and any drafts of such letters. 

14. All documents concerning any investigation, analysis, or due diligence conducted by 

Sunbeam or its Advisors pertaining to the Coleman Transaction, including but not limited to 

documents and Financial Information pertaining to March 18, 1998 and March 24, 1998 conference 

calls. 

15. All documents related to Sunbeam's March 19, 1998 press release, including but not 

limited to documents pertaining to the contents or drafting of the press release, the decision to issue 

the press release, and the decision to include the press release in the Offering memorandum. 
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16. All documents concerning the March 19, 1998 drafting session and/or meeting that 

took place at Global Financial Press concerning the Offering Memorandum, including but not 

limited to documents concerning any conversations or communications of any kind involving MS & 

Co. or Arthur Andersen personnel. 

17. All documents related to the sale of the Subordinated Debenture, including but not 

limited to documents pertaining to roadshows or other communications with investors or analysts. 

DEFINITIONS 

1. "Advisors" shall mean financial advisors, legal advisors, accountants, consultants 

and any other third-party advising or assisting Sunbeam in any way with the Coleman 

Transaction, including but not limited to Arthur Anderson, Coopers & Lybrand, Llama 

Company, MS& Co., MSSF, and Skadden. 

2. "Arbitrations" shall mean Albert J Dunlap and Sunbeam Corporation, No. 32 160 

00088 99 (AAA); and Russell A. Kersh and Sunbeam Corporation, No. 32 160 00091 99 (AAA). 

3. "Arthur Andersen" shall mean Arthur Andersen LLP and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

4. "Bank Facility" shall mean the Credit Agreement, including amendments, and all 

funds extended by Lenders to Sunbeam pursuant to the Credit Agreement, including but not limited 

to Tranche A, Tranche B, and the Revolving Credit Facility. 

5. "Communication" shall mean any exchange or transmittal of information by any 

means of transmission, including, without limitation, face-to-face conversation, mail, overnight 

delivery, Internet, telephone, electronic mail, or facsimile. 
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6. The term "concerning" shall mean relating to, referring to, describing, evidencing, or 

constituting. 

7. "Coleman" shall mean Coleman Company, Inc. and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

8. "Coleman Transaction" shall mean Sunbeam's acquisition of Coleman Company, Inc. 

from CPH and all related communications, agreements, and transactions, including the February 27, 

1998 Agreements and the March 30, 1998 closing. 

9. "Cooper & Lybrand" shall mean the former Coopers & Lybrand LLP, and any of its 

subsidiaries, divisions, predecessors, successors, present and former employees, representatives, and 

agents. 

10. "CPH" shall mean Coleman (Parent) Holdings Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

11. "Credit Agreement" shall mean the agreement entered into by Sunbeam, as borrower 

with Lenders, dated March 30, 1998 and all amendments thereto. 

12. "CSFB" shall mean Credit Suisse First Boston LLC and any of its former or present 

officers, directors, employees, representatives and agents. 

13. "Davis Polk" shall mean Davis Polk & Wardwell and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

14. "Document" shall mean any recording in any tangible form of any information, 

whether handwritten, typed, printed, stored on computer disks, tapes, or databases, or otherwise 

reproduced. "Document" or "documents" also includes electronic documents whether stored on 
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servers or hard drives, e-mail, backup tapes, voicemail and video and audio recordings. A draft or 

non-identical copy is a separate document within the meaning of this term. 

15. "Financial Information" shall mean information concerning the past or present 

financial condition of Sunbeam or Sunbeam securities. 

16. "Financial Statements" shall mean documents reflecting Financial Information, 

including without limitation quarterly reports, yearly reports, balance sheets, statements of income, 

earnings, cash flow projections, and sources and applications of funds. 

17. "First Alert" shall mean First Alert, Inc., and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

18. The term "identify" (with respect to documents) shall mean to give, to the extent 

known, the (i) type of document; (ii) general subject matter; (iii) date of the document; and (iv) 

author(s), addressee(s) and recipient(s). 

19. "Lenders" shall mean the entities listed on Schedule 2.01 of the Credit Agreement 

under the heading "Lenders" and any other person that shall have become a party to the Credit 

Agreement as a Lender pursuant to an assignment and acceptance. 

20. "Litigations" shall mean In re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla); Camden Asset Management L.P. v. Sunbeam Corporation, 98-8773-Civ.

Middlebroks and 98-8275-Civ.-Middlebrooks (S.D. Fla); Krim v. Dunlap, No. CL 983 168AD (15th 

Jud. Cir., Fla.); Stapleton v. Sunbeam Corp., No. 98-1676-Civ.-K.ing (S.D. Fla); Sunbeam Corp. v. 

PricewaterhouseCoopers LLP, No. CL 005444AN (15th Jud. Cir., Fla.); In re Sunbeam Corp., Inc., 

No. 01-40291 (AJG) (Bankr. S.D.N.Y.) and any adversary proceedings therein; SECv. Dunlap, No. 

01-843 7-Civ .-Middlebrooks (S.D. Fla.); Oaktree Capital Management LLC v. Arthur Andersen LLP, 
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No. BC257177 (L.A. Cty., CA); and Coleman (Parent) Holdings Inc. v. Arthur Andersen LLP, No. 

CA 01-06062AN (15th Jud. Cir., Fla.), or other litigation concerning the Coleman Transaction. 

21. "Llama Company" shall mean Llama Company and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

22. "MAPCO" shall mean MacAndrews & Forbes Holdings, Inc. and any ofits officers, 

directors, former or present employees, representatives and agents. 

23. The "March 19, 1998 Press Release" shall mean the press release issued by Sunbeam 

on March 19, 1998 concerning the shortfall of first quarter 1998 sales numbers and the reasons for 

such shortfall. 

24. "MS & Co." shall mean Morgan Stanley & Co. Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

25. "MSSF" shall mean Morgan Stanley Senior Funding, Inc. and any of its former or 

present officers, directors, employees, representatives and agents. 

26. The term "person" shall mean any natural person or any business, legal or 

governmental entity or association. 

27. The term "relating to" shall mean concerning, evidencing, referring to, or constituting. 

28. The "Relevant Period," unless otherwise indicated, shall be from January 1, 1996 

through the date of service ofthis subpoena. 

29. "SEC" shall mean the Securities and Exchange Commission. 

30. "SEC Administrative Proceedings" shall mean In the Matter of Sunbeam Corp., SEC 

Administrative Proceeding File No. 3-10481, and In the Matter of David C. Fannin, SEC 

Administrative Proceeding File No. 3-10482. 
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3 1. "Signature brands" shall mean Signature Brands USA, Inc. and any of its subsidiaries, 

divisions, predecessors, successors, present and former employees, representatives, and agents 

32. "Skadden" shall mean Skadden, Arps, Slate, Meagher & Flom, LLP and any of its 

former or present partners, officers, directors, employees, representatives and agents. 

33. "Subordinated Debentures" shall mean the Sunbeam's Zero Coupon Convertible 

Senior Subordinated Debentures Due 2018. 

34. "Subordinated Debenture Offering" shall mean the offering of Sunbeam's 

Subordinated Debentures. 

35. "Sunbeam" shall mean Sunbeam Corporation and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents. 

36. "Synergies" shall mean post-acquisition gains through increased revenue and/or 

decreased cost. 

3 7. "Wachtell" shall mean Wachtell Lipton Rosen & Katz and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

38. The terms "you" or "your" shall mean Donald R. Uzzi and any of Donald R. Uzzi's 

present and former representatives and agents. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of business, or 

organized and labeled to correspond to the categories in this Request. Documents attached to 

each other should not be separated. Documents consisting of items previously produced in the 

Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall be 

produced in Bates number order. 
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2. All documents shall be produced in the file folder, envelope or other container in 

which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be from January 1, 1996 

through the date of service of this subpoena, and shall include all documents and information which 

relate in whole or in part to such period, or to events or circumstances during such period, even 

though dated, prepared, generated or received prior or subsequent to that period. Please supplement 

or correct your responses to these requests if, at any time, you become aware that your responses are 

incomplete or incorrect in any request. 

4. If you claim the attorney-client privilege, or any other privilege or work-product 

protection for all or any portion of a document, you shall provide a privilege log that describes the 

withheld material sufficiently to allow Morgan Stanley to test the privilege or protection asserted. 

5. The following rules of construction apply: 

1. The connectives "and" and "or" shall be construed either disjunctively or 
conjunctively as necessary to bring within the scope of the discovery requests all 
responses that might otherwise be outside their scope; 

2. The term "including" shall be construed to mean "without limitation"; and 

3. The use of the singular form of any word include the plural and vice versa. 
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Exhibit 2 
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COLEMAN {PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE_. 
FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

AGREED ORDER APPOINTING COMMISSIONERS AND COMMISSIONS 

THIS CAUSE, having come before the Circuit Court in and for Palm Beach County, State 

of Florida, on the agreement of the parties, and 

WHEREAS, it appears to the Court that: 

1. Defendant Morgan Stanley & Co. Incorporated ("MS & Co.") desires to take the 

videotaped depositions of and obtain documents from the following witnesses who resi
_
de in 

California, Connecticut, Kansas, Minnesota, New York, Texas, and the District of Columbia and 

who have knowledge of facts relevant to this case: 

Karen Kay Clarlc 
1674 Amarelle Street 
Newbury Parle, CA 91320 

Frank N. Gifford 
126 Taconic Road 
Greenwich, CT 06831-3139 

Robert J. Duffy 
16 Saint Nicholas Road 
Darien, q 06829-2823 

i j \yj.8JsiJJB6. I 

,yof.· 
1 
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Joseph P. Page 
921 Sheridan Street, Apt. 119 
Wichita, KS 67213-1363 

William H. Spoor 
622 West Ferndale Road 
Wayzata, MN 55391 

Adam Emmerich 
Wachtell, Lipton, Rosen & Katz 
51 West 52n Street 
New York, NY 10019 

Steven Cohen 
W achtell, Lip ton, Rosen & Katz 
51 West 52n Street 
New York, NY 10019 

Steven K. Geller 
301 East 79th Street, Apt. 4H 
New York, NY 10021-0932 

DonaldUzzi 
4209 Beverly Dr. 
Dallas, TX 75205-3020 

Ann Dibble Jordan 
2940 Benton Place NW 
Washington, DC 20008 

2. You are hereby appointed as commissioners to take the videotaped testimony (and 

obtain the requested documentation) of the above witnesses and other witnesses whose discovery 

is sought in the commissions' jurisdiction under oath and on oral examination in accordance with 

the applicable Florida Statutes and Rules of Civil Procedure: 

Esquire Santa Ana 
2100 North Broadway, Second Floor 
Santa Ana, CA 97206 

Del Vecchio Reporting 
117 Randi Drive 
Madison, CT 06443 

WP�386.I 2 
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Harper Court Reporting 
P.O. Box 3008 
Wichita, KS 67201 

Kirby Kennedy & Associates 
5200 Wilson Road #219 
Minneapolis, MN 55424 

Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 10017-3304 

Esquire Deposition Services 
703 McKinney Avenue #320 
Dallas, Texas 75202 

Esquire Deposition Services 
1020 19th Street NW, #621 
Washington, DC 20036 

or any person able to administer oaths pursuant to the laws of California, Connecticut, Kansas, 

Minnesota, New York, Texas, and the District of Columbia and duly authorized by him. 

3. This order does not purport to grant the power of the commissioners appointed to 

subpoena witnesses or documents, but simply the power to administer oaths and transcn'be 

deposition testimony. 

DONE AND ORDERED in Chambers, West Palm Beach, Palm Beach County, Florida 

this __ day of January, 2004. 

WPB#.173386.1 3 

· . .  ,,-, , .. 
·1��A 

·��:';'-- .... 
··'::i 
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Coleman (Parent) Holdings v. Morgan Stanley & Co. Inc . 
. 2003 CA 005045AI 
Agreed Order on Appointment of Commission 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, BARNHARDT 

& SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-3000 
Facsimile: (561) 478-0754 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
KIRK.LAND & ELLIS LLP 
655 15th Street, N.W. -Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Jerold S. Solovy. 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 527-0484 

WPB#573386. I 4 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDING, INC., 
et al., 

Defendants. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. 03 CA 5045 AI 

CASE NO. CA 03-5 165 AI 

AGREED MOTION TO RESCHEDULE HEARING 

Non-Party, Sunbeam Corporation, n/k/a American Household, Inc. ("Sunbeam"), hereby 

files this Agreed Motion to Reschedule Hearing and states as follows: 

1. Sunbeam appeared at the Court's August 27, 2004 Status Conference to be heard 

on Morgan Stanley's Motion to Compel Production of Documents. At that time, Sunbeam 

consented to this Court's jurisdiction and agreed to waive the formality of a subpoena. 

2. On or about August 28, 2004, this Court entered an Order setting the hearing on 

Morgan Stanley's Motion to Compel Production of Documents and Sunbeam's Motion for 

Protective Order for September 23, 2004 at 3:00 p.m. The Order also instructed Sunbeam to 

supply any and all supporting papers, including affidavits, for its Motion for Protective Order by 

September 13, 2004, ten days prior to the hearing. 
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3. Because of Hurricane Frances, undersigned counsel's office was closed for an 

extended period of time and undersigned counsel was without power and unable to contact its 

client to prepare the necessary affidavits and papers to the Court ten days prior to the September 

23, 2004 hearing. 

4. Additionally, Morgan Stanley wishes to take the deposition of Sunbeam's affiant 

prior to filing its response papers with the Court. 

5. Therefore, Sunbeam requests that its Motion for Protective Order and Morgan 

Stanley's Motion to Compel Production of Documents be rescheduled to the Court's next Status 

Conference set for October 14, 2004. 

6. Undersigned counsel has contacted Michael Brody, Esquire at Jenner & Block, 

counsel for Coleman (Parent) Holdings, Inc. and MAFCO, and has contacted Thomas Clare, 

Esquire and Zhonette Brown, Esquire at Kirkland & Ellis, counsel for Morgan Stanley and all 

counsel are in agreement to move the hearing to the Court's next Status Conference set for 

October 14, 2004. 

7. This Motion has been filed in good faith and not for the purposes of delay. 

WHEREFORE, Sunbeam hereby requests that this Court reschedule its Motion for 

Protective Order and Morgan Stanley's Motion to Compel Production of Documents for October 

14, 2004. 

GREENBERG TRAURIG, P.A. 
777 South Flagler Drive - Suite 300E 
West Palm Beach, FL 3340 1 
Telephone: (56 1) 650-7900 
Facsimile: (56 1) 655-6222 

By: � 
arF:iCleau 

Florida Bar No. 564044 
Lorie M. Gleim 
Florida Bar No. 006923 1 

2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 

via facsimile and mail to the addressees on the attached Service List, this } 7 day of 

September, 2004. 

GREENBERG TRAURIG, P.A. 
777 South Flagler Drive - Suite 300E 
West Palm Beach, FL 3340 1 
Telephone: (56 1) 650-7900 
Facsimile: (5 1) 655-6222 

3 

F Bideau 
Florida Bar No. 564044 
Lorie M. Gleim 
Florida Bar No. 006923 1 
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Joseph Ianno, Esq. 
Carlton Fields, P.A. 
222 Lakeview A venue, Suite 1400 
West Palm Beach, FL 3340 1 

Thomas D. Yannucci, Esq. 
Lawrence P. Bemis, Esq. 
Thomas A. Clare, Esq. 
Zhonette M. Brown, Esq. 
Kirkland and Ellis 
655 15 Street, NW, Suite 1200 
Washington, DC 20005 

Jack Scarola, Esq. 

SERVICE LIST 

Searcy Denney Scarola Barnhart & Shipley, P.A. 
2 139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 3340 1 

Jerold S. Solovy, Esq. 
Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 606 1 1  

WPB-FSl \GLEIML\5l1883v01 \9/17/04\16560.071300 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff 

\'. 

MACANDREWS & fORBES HOLDING, INC., 

et al., 

Defendants. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. 03 CA 5045 AI 

CASE NO. CA 03-5165 AI 

AGREED ORDER ON AGREED MOTION TO RESCHEDULE HEARING 

THIS CAUSE, having come before the Court upon Non-Party, Sunbeam Corporation, 

n/k/a American Household, Inc. ("Sunbeam") Agreed Motion to Reschedule Hearing, and the 

Court being informed of the parties' agreement. having reviewed the Motion and being otherwise 

fully advised, it is hereby: 

ORDERED AND ADJUDGED that Sunbeam's Agreed Motion to Reschedule Hearing is 

GRANTED. Sunbeam's Motion for Protective Order and Morgan Stanley's Motion to Compel 

Production of Documents is hereby rescheduled to the next Status Conference scheduled on 

October 14, 2004 at 8:00 a.m. at the Palm Beach County Courthouse, Room 1 lA, 205 North 

Dixie Highway, West Palm Beach, Florida 

16div-006707
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Morgan Stanley shall be permitted to depose any affiant \Yhose affidavit is submitted to 

support any Motion for Protective Order prior to the hearing set herein. The movant shall supply 

the Court with: 

1 .  copies of all relevant pleadings; 

2. a copy of any memorandum of law; and 

3. copies of all case law authority. 

at least 10  days prior to the hearing set herein. Any response thereto shall be supplied to the 

Court at least 5 days prior to the hearing set herein . 

. cf?.'- cJ. 
DONE AND ORDERED in Cb:aTflbers, West Palm Beach, o-a m Beach County, Florida, 

I 

Copies furnished: 
See attached Service List 

2 

/ 

/ 

LIZABETH T. MAASS 
Circuit Court Judge 
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Joseph Ianno, Esq. 
Carlton Fields, P.A. 
222 Lakeview Avenue, Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci. Esq. 
Lawrence P. Bemis, Esq. 
Thomas A. Clare, Esq. 
Zhonette M. Brov>n, Esq. 
Kirkland and Ellis 
655 15 Street, NW, Suite 1200 

Washington, DC 20005 

Jack Scarola, Esq. 
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SERVICE LIST 

Searcy Denney Scarola Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33401 

Jerold S. Solovy, Esq. 
Michael Brody, Esq. 
Jenner & Block. LLC 
One IBM Plaza, Suite 400 

Chicago, IL 60611 

Mark F. Bideau, Esq. 
Lorie M. Gleim, Esq. 
Greenberg Traurig, P.A. 
P.O. Box 20629 

West Palm Beach, FL 33416-0629 

WPB-FS I IGLEIML 15II884v0I19117 /04116560 071300 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

����������������__;! 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 Al 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

et al., 
Defendants. 

����������������---'/ 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
deposition upon oral examination of the following witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates, times, and locations set forth below: 

DEPONENT DATE AND TIME LOCATION 
Karen Eltrich October 15, 2004, at 9:30 a.m. Esquire Deposition Services 

216 E. 45th St., gth Floor 
New York, NY 10017 

Jake Foley October 22, 2004, at 9:30 a.m. Esquire Deposition Services 
216 E. 451h St., gth Floor 
New York, NY I 0017 

The depositions will be recorded by stenographic and audio-visual means and will be 
taken before a person authorized to administer oaths and will continue day to day until 
completed. The videographer will be Esquire Deposition Services in New York. 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all cowisel on the attached Service List, this I 0th day of September, 2004. 

Dated: September 20, 2004 

Jerold S. Solovy 
Michael T. Brody 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

r\. Q . 0 
By:

·
�/ . 

One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

2 
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Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

SERVICE LIST 

3 
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TOTAL P.05 
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IN THE FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, FLORIDA 

COIE:AAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MOJ �CAN STANLEY & CO., INC., 
Defendant. 

--- ______________ ---..;/ 

MOJ �CAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MA< :p NDREWS & FORBES HOLDii�GS, INC., 
et al. 

Defendants. 
I ------------------

CASE NO.: CA 03-5045 AI 

CASE NO.: CA 03-·5165 AI 

�ATERIAL REDACTED WITHOUT PRIOR DETERMINATION OF PROTECTABJLITY BY COURT 

COLEMAN {PARENT) HOLDINGS INC.'S 
MOTION TO AMEND ITS COMPLAINT 

TO SEEK PUNITIVE DAMAGES 

Pursuant to Rule 1. l 90(f) of the Florida Rules of Civil Procedure and Fla. Stat. § 

768."21 I), Coleman (Parent) Holdings Inc. ("CPH") respectfully moves for entry of an order 

grant in � leave to amend its Complaint to seek punitive damages against defendant Morgan 

Stan) e} & Co., Inc. ("Morgan Stanley"). The proposed amendment is attached hereto as Exhibit 

A. 

A. party seeking to assert a punitive damage claim need only make a "reasonable 

sho� in�" of a "reasonable basis" for the recovery of punitive damages. Fla. Stat. § 768. 72 

(200: ). A proffer of evidence in support of a punitive damage claim is sufficient; no evidentiary 

heari 1g is required. See Strasser v. Yalmanchi, 677 So. 2d 22, 23 (Fla. L.th DCA 1996). The 
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0912212004 08:37 FAX �002/026 

court sl .ould evaluate proffered evidence.under a motion to dismiss standa rd with out c onsidering 

possibl: contradictory evidence: a "conventional summary judgment ana.lysis is inapplicable." 

Will "· 'Systems Eng'g Consultants, 554 So. 2d 591, 592 (Fla. 3d DCA 1989); see also Dolphin 

Cove /: ss 'n v. Square D. Co., 616 So. 2d 553, 553 (Fla. 2d DCA 1993) (reversing denial of 

am er d1 .1ent because "[p ]rejudging the evidence is not ... proper"). 

As the foll owing proffer of evidence establishes, CPH should be permitted leave to assert 

a cla: m for punitive damages. 

FACTUAL PROFFER 

A. Sunbeam's Lackluster Business Performance, Its New Management Team Headed 
By Albert Dunlap, And Sunbeam's Engagement Of Morgan Stanley. 

1. Sunbeam's New Management Team. 

The backdrop for this lawsuit is the massive Florida-based fraud that occurred at 

Sunt eE m Corporation ("Sunbeam") during the tenure of its former Chief Executive Officer, 

Albei )unlap. The fraud resulted in hundreds of millions of dollars of damage to CPH. as the 

value·. c f Sunbeam stock it had acquired dropped from more than $50 per share to 0. The fraud 

couli l rot have succeeded without the assistance of Morgan Stanley. 

On July 18, 1996, after several quarters of poor .financial performance, Sunbeam's Board 

hirec r unlap- who was heralded as a "tum-around specialist" - to increas1� Sunbeam's sales and 

profi :s, which would lead to an increase in the value of Sunbeam shares. But Dlllllap (and a 

numl >e; of hand-picked, long-time associates such as Russell Kersh. whom DlUllap installert as 

Sunl: e� m's Chief Financial Officer) devised a strategy to create the illusion ra.ther than the reality 

of a tu naround, in order to artificially inflate SlUlbeam stock. Dunlap's plan was to persuade 

-2-
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som( 01 .e to purchase Sunbeam at the artificially inflated price before the ill.usion was discovered. 

Dunl.ar implemented a three-step plan, to work his fraud. 

First, Dunlap overstated Sunbeam's current financial problems by recording 

unne ::e ;sarily high reserves and booking expenses that should not have been recorded until later 

peric df , so that Sunbeam appeared to be in worse shape in 1996 than it really was. This created 

an ar ti 1 .cially low starting point against which Dunlap could measure his supposed turnaround. 

Second, Dunlap overstated Sunbeam's 1997 revenues and earnings in order to create the 

illusi or of dramatic improvement over 1996 results. Dunlap employed various techniques, 

inclu di ig "bilJ-and-hold" sales and "channel stuffing." Phony "bill-and-hold" sales allowed 

Dun! ai: to make Sunbeam look successful by recognizing revenues from supposed sales, even 

thou, �h customers had not actually paid for or taken delivery of goods and were not obligated to 

do sc '· "Channel stuffing" involved a practice of accelerating sales that otherwise would have 

occu T( din a later period, sometimes by offering steep discounts or other extraordinary customer 

indm :e1 aents. Channel stuffing, therefore, had two future side effects: The profits on the sales 

were di astically reduced or eliminated, and sales that otherwise would have been realized in later 

pericd� were moved into 1997. These practices created the appearance that 1997 was strong, 

while: a ;suring that 1998 would bring an end to the illusion. Thus, the need for the final step: 

Third, Dunlap had to realize the value of the artificial increase in Sunbeam stock before 

1998 r �sults became known and the fraud became apparent to all. Dunlap and his team 

acco1 n1 lished steps 1 and 2 on their own, but this third step required the aid and participation of 

a blue :hip investment banking firm to locate and persuade potential buyers. Dunlap needed to 

find . m investment banker capable of completing the necessary transaction, but he also needed to 

-3-
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find m investment banker who would be complicit in helping Dunlap sell a fiction. -
- ' i'l - - ·-· -· - - -- - ---------- l ----- - · · ·-- - - --- - · - -- - - · - ·- -----

:',. ilt I J 

App. 1, Strong Dep. 12/4/2003 at 28. 1 

t Morgan Stanley Joins Dunlap's Team. 

- Jd. at 6. 

J •,j J ) I 

at Iv. 01 gan Stanley 85418. 

i� 
. l 

I . 

t] (l ! 
t �I : 

App. 3, at Morgan Stanley 85424. 

. I l r I · 

- --- I 
'1 11 I ' - ' 

-----------

---· - --- - ·---

'App." refers to the exhibits in the separately bound, multi-volume Appendix 
acco1 ni anying this motion. CPH's citations to evidence supporting this factual proffer are 
mere .y representative of the evidence in support of its claims, and CPH anticipates adducing 
other e· -idence at trial in support of its claims for compensatory and punitive damages. 

-4-
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- ta ,I 
t \: App. 4, at Morgan Stanley 85438. 

F : 
� I 

t', i I I , 
; I 

--
' 

Id., a. 1' lorgan Stanley 85440. 

Id. 

�l R_ \ 
' , ' I 

Stanl �y 85424. 

- 5 -
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' App. 3, at Morgan 
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Id., a· l\ [organ Stanley 85462. 

- (i--
- - - - - - - • • - - • - - l --- -- - - . - - -- - - ---- - -- - - -- --

� 1 

i 
-· -- -- - . - . . - . . . . . I . . - - . . . . . 

Id., a l\ [organ Stanley 85461. 

rJ '· ; 
}� � 

l 
., -

App. 6, at Morgan Stanley 85474 . 

• 

Id., a; I\ [organ Stanley 85480-85481. 

• 

l .' i � l 

1 rJ 
I l'l 

-6-
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Id., a: 1' 1organ Stanley 85485. 

[l tl ' 
J ! 

Id., a: 1' [organ Stan1ey 85492. 

App. 5, at Morgan Stanley 85455. 

, I g l 

141007 /026 

, 
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-App. 1, Strong Dep. 12/4/2003, at 27-28; App. 7, Smith Dep. 2/24/2004, at 129-130; 

App. 8 Webber Dep. 5/18/2004, at 27. 

B. Morgan Stanley Discovers The Fraud At Sunbeam. - .. - - - - t - � - . ----
/ 

[J ! . . - - ·  -'i ' ' 

- f4 J 
' I 

- p ! 
·- -- ·-· . '. App. 9, CPH Ex. 84. After reviewing Sunbeam's 

boo} s and business, Morgan Stanley set out to find a way to help Sunbeam cash in on the 

infla :ec l price of its stock. 

App. 1, Strong Dep. 12/4/2003, at 94-96. Morgan Stanley 

soon fc und Coleman. 

On February 23, 1998, Morgan Stanley personnel held face-to-face discussions with 

repn :s( ntatives from CPH. Morgan Stanley handed CPH an 85-page presentation that Morgan 

Stan .e: · had created 

App. 10, CPH Ex. 9. As the rneetir..g unfolded, Sunbeam 

exec ut ves, with the jmprimatur of Morgan Stanley as it stood by in aflinnation, detailed the 

supi:oE :ld tumarotind of Sunbeam, the expectations by Wall Street analysts for Sunbeam's 

cont m .ed growth in sales and earnings in 1998 and beyond, and the high confidence that 

Sunl •e: m would meet those expectations. 
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p � I 
� �l I 

Id., at CP 26290. 

-- <j:� --- --
___ _ __ _ ___ :_ __ 

- - - -- - - · · - - ---. t� �� l . 

. • �I : 
·� . -

�009/026 

j ti ! ' 
'./ j ' 'Id., at CP 26296-26297; Ap-p. 42, CPH Ex. 187. 

pp. 42, CPH Ex. 187; App. 10, CPH Ex. 9, at CP 26290. 

Each of these representations was false. 

. , i I 

--

I I 

Taken in by these representations, CPH agreed on February 27, 1998 to sell its 82 percent 

stak<:: i1. Coleman for 14 million shares of Sunbeam stock plus additional 1�onsideration. It was, 

of cc w 3e, imperative that the transaction close before Sunbeam's true financial condition came 

to lit ;ht. I ! 
...,--.,,_ . ; 

App. 1 1, Yoo Dep. 6/16/2004, at 218-219; App. 12, CPR Ex. 229. 

It is inconceivable that Morgan Stanley could have been involved in its due diligence 

with S mbeam since April 1997 and not have lmown at some early date that Sunbeam's 

- 9 -
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turru ro md story was an illusion. But whatever it may have known sooner, Morgan Stanley 

knev· �bout Sunbeam's frauds by mid-March 1998, when it was advised by Sunbeam's own 

outsi ie auditors that Sunbeam was on a disaster course . 

. ,, 
II M i 

� I 

App. 13, Bornstein Dep. 1115/2004, at 100-106; 

App. 1· �. CPH Ex. 123. Morgan Stanley admits in a separate lawsuit that these same revenue 

recoi;ir tion practices "raised clear red flags that should have - and mui;t have - alerted [the 

audil;:,r;] to the need for greater scrutiny regarding all of Sunbeam's revenue recognition 

decido 1s." App. 15, Amended Complaint, if 84. Lawrence Bornstein, a senior audit manager 

for Sur beam's outside accountants who participated in the telephone conference, testified that he 

was ;u prised Morgan Stanley never asked him the single most important question that should 

have h< en discussed on the caH: How is Sunbeam doing? App. 13, Bomst1�in Dep. 111512004, at 

183. J .ither Morgan Stanley did not want to know - or, more likely, it already knew - that 

Sunb.ea n's performance was in shambles. 

App. 4 �. CPH Ex. 110; App. 45, CPH Ex. 24; App. 20, Dean Dep. 6/3/2004, at 132-133; App. 

46, I .u1 ie Dep. 6/18/2004, at 126; App. 47, Harlow Dep. 6/9/1999, at 236-37; App. 23, Pruitt 

Dep. 1. 13/2004, at 18-19; App. 18, CPH Ex. 16. 

- 10-
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-
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- - -
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-

-
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-

-
-

-
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-
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App. 2<, Dean Dep. 6/3/2004, at 132-133; App. 18, CPH Ex. 16; App. 16, CPH Ex. 17, at MS 

379. L 

) .,._,._ , __ , - • j - :l ,j j 

1. 

(App. 15, Amended Complaint, ii 97), 

See 1.p >. 16, CPH Ex. 17, at MS 379. A draft of this letter had been rece·ived by Davis Polle & 

Ware w �u. Morgan Stanley's law firm, no later than March 18. App. 45, CPH Ex. 24. 

� 

- App.44, 

CPH E �. 110, at CPH 38673; App. 16, CPH Ex. 17, at MS 378. 

- 11 -
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- -- �- -�- - --- ---

I �; '1 t 'r App. 44, CPH Ex. 110, at CPH 38672; App. 16, CPR 

Ex. 1 7, it MS 377. 

' ! . -

§ ' 
. I 

·� t} t ' ·' . ' � . ' ' 

t1 i ' - App.17, 

Tyree I •ep. 1 11 14/03, at 346-347; App. l, Strong Dep. 1214/03, at 264-266, 286-293, 298-302. 

" " I i � ' 

( -
! . � h ! 

See Ap1. 18, CPH Ex. 16. 

• 
' j . ' i . - ::. 

--

\'I 1 I ' � I � l'> I App. 44, CPH Ex. 11 O; App. 16, CPH Ex. 17; App. 
- 12 -
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18, CPH Ex. 16. 

- - - "- - -- -- - - - - -- - - - - -·- l - ·- - - --; ·� i 

�013/026 

- --·- - - - - - - - -- -

These facts made it clear to Morgan Stanley that Sunbeam's 1997 results 

had 1: ee 1 artificially inflated and were an illusion, that the illusion could not be sustained, and 

that tl 1e Sunbeam turnaround story was a sham. 

• � � :I ; �\1 

I· >J i . . � l . � - -

.. J I -
" ---- - -

App. 18, CPH Ex. 16. 

' App. 44, CPH Ex. 

11 O; A! 1p. 16, CPH Ex. 17, at MS 378. Armed with two documents showing that Sunbeam was 

only jE ys from the close of the first quarter with disastrous sales and earr..ings, Morgan Stanley 

now fa :ed a critical dilemma: continue the cover-up long enough to cloiie the transaction and 

publi:: iebt offering and collect massive fees, or reveal the problems to CPH and the investing 

publi ::, which at a minimum would delay the transaction, and risk losing all its fees. 

- 13 -

16div-006725



09122/2004 08:46 FAX 

C. Morgan Stanley Assists Sunbeam In Concealing The Sales Crisis Before The 

fransaction Closed. 

liZJ 014/026 

Upon receiving the disastrous news from Sunbeam's outside auditors and Sunbeam 's 

Exec it ve Vice President of Consumer Products, Donald Uzzi, Morgan Stanley knew it could 

not s :ai 1d by and say nothing; some scJrt of statement had to be made. Tbat statement should 

have m 3.de full disclosure, but, instead, Morgan Stanley decided to help 8unbeam cover up the 

truth b" r assisting Sunbeam in preparing and issuing a false and misleading press release that 

misr1:p1 esented Sunbeam's true financial condition. 

The press release, as issued on March 19, 1998, stated: 

·'Sunbeam Corporation (NYSE: SOC) said i today that it is possihle that its net 
sales for the first quarter of 1998 may be lower than the range of Wall Street 
analysts' estimates of $285 million to $295 !million, but net sales Eire expected to 
exceed 1997 first quarter net sales of $253 .4 mi1lion. The Company stressed that 
sales of its products at retail remains very: strong. The shortfall from analysts' 
estimates, if any, would be due to changes in inventory management and order 
patterns at certain of the Company's major retail customers. The Company 
further stated that based on the strength of its new product offering:> and powerful 
brand names, it remains highly confident about the overall sales outlook for its 
products for the entire year." 

App. l� 1, CPH 1395046. 

The March 19, 1998 press release contained 5 lies: 3 affirmative.misrepresentations and 2 

miss1at �ments of omissions. The misrepresentations: (1) it was "possible:" Sunbeam might not 

achie vt sales of $285 million to $295 million - a misrepresentation because it was impossible to 

achieve that level of sales and Morgan Stanley knew it; (2) Sunbeam was on track to exceed 

1997 f rst quarter net sales of $253.4 million - a misrepresentation b1=:cause Sunbeam was 

actm 11: ·completely off the track; and (3) the shortfall from analysts' estimates, "if any," would 

be c; 1u; ed by retailers ' order patterns and those orders would come in later in the year - a 

' misn:p1 esentation because the actual reason, which Morgan Stanley knew, was that the early buy 

. - 14-
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progi ar i had stolen those 1998 sales to make 1997 look better than i.t actually was. The 

misstat :ments of omission: (4) the actual sales numbers were not included so that investors could 

mak� t ieir own informed decisions; and (5) most significarit of all, nc-thing was said about 

eami 1g ;, creating the implication that Sunbeam was still on track to hit the earnings expectations 

of W :it: Street analysts. Morgan Stanley had certain knowledge that Sunbc::am had experienced a 

subst an :ial loss rather than expected profits, but allowed the press releas(: to imply falsely that 

there v. as no cause for concern about earnings. 

I 

' j ' 
r1 1 

. -----

.. 

fhe March 19 press release was the product of a series of conference calls the previous 

day t 1a . had lasted late into the evening. Morgan Stanley, Sunbeam, and their lawyers engaged 

in a · 'h :ated,. discussion about "the level of detail" that should be included in a press release. 

App. 211, Dean Dep. 6/3/2004, at 123-124, 132. As more persons were brought into the circle 

abou- ti 1e revelations Morgan Stanley had received, it became clear, as om: of Morgan Stanley's 

lawy•:n admitted, that Sunbeam's first quarter 1998 sales certainly would be lower than what 

Wall S :reet expected. App. 21, Stack Dep. 5/25/04, at 123, 147-48. Morgan Stanley and 

Sunb �a n were advised by ariother of Morgan Stanley' s own lawyers that a forthright disclosure 

woul l l ·e to include Sunbeam's actual sales figures for January arid February 1998. That advice 

was ·•sPundly rejected." App. 20, Dean Dep. 6/3/2004, at 132-133. Sunbeam and Morgan 

Stanl �y never sought the views of Sunbeam's outside auditors, who did not know about the press 

releai e mtil after it was issued; the auditors could not believe they were not consulted - as they 

typic; tll r would be - for their view on the accuracy of a release involving financial issues such as 

- 15 -
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this .. �Ip. 13, Bornstein Dep. 11 15/2004, at 62-64; App. 22, Pastrana Dep. l/12/2004, at 93, 167; 

App. 23. Pruitt Dep. 111312004, at 2 1. 1 __ ___ _ • -· - ·  • •  · -- ·- -- - ----· 

fJ � i . 

- �-· --- --- - -· . . . 

::: I t� ! . 
3 t• ' I App. 43, Wright Dep. 7 /112004, at 92. 

. \t the same time that the press release was issued, Morgan Stanley was in the middle of a 

series o : road show presentations it organized to attract investors for the debenture offering it 

was 1 in lerwriting to raise the cash needed to close the transaction. 

, ' I 

j � ! 

-�App. 24, CPH Ex. 75, at SB �·8225. Morgan Stanley stood with Sunbeam 

as CI H and other investors were specifically reassured that the press release was no cause for 

alann b !Cause Sunbeam was on track to meet expectations. App . 25, DrapVin Dep. 6/24/2004, at 

120. Iv. organ Stanley stood with Sunbeam as Sunbeam reassured its inv�;tors that it issued the 

press re ease only because the lawyers insisted, not because of any problem with the business at 

Sunb1:aJJ. Morgan Stanley's presence with Sunbeam as these reassuring ::tatements were made 

causei >everal Wall Street analysts to reiterate their "buy'' or "strong buy" ratings of the 

comp inf. App . 26, CPH 1241513; App. 27, CPH 1039208; App. 28, CPH 1059641. These 

assur: ni .es - with Morgan Stanley's assent and confirmation - had their intended purpose of 

induc n;; CPH into going forward with the transaction. 

- 16 -
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D. ;unbeam's Outside Auditor Cries Foul O n  March 19, 1998. 

�017/026 

vforgan Stanley's efforts to conceal Sunbeam's first quarter collapse and the true reasons 

for it ra sed the ire of Lawrence Bornstein, one of Sunbeam's senior outside: audit managers, who 

was E tu med to hear that Sunbeam had issued a press release assuring th1� public that it would 

exceed :irst quarter 1997 sales of $253.4 million. App. 13, Bornstein Dep. 1115/2004, at 65-66, 

217. 
.• _..........;,_-----'...... ... �---'- -·�.;: ';'.O.�-.- �-� 

' 1 . 
. . I - • - - . 

� \ 
• 1 j - : - -

-d. at 85; App. 29, CPH Ex. 121. 

)n March 19, while Morgan Stanley was making final revisions to 1:he debenture offering 

mem m ndum at the printer, Bornstein objected to the inclusion of the press release in the 

mem>r; ndum and confronted John Tyree of Morgan Stanley with his skepticism that Sunbeam 

couk ecceed first quarter 1997 sales of $253.4 million. App. 13, Bornstein Dep. 1/15/2004, at 

75. llo nstein told Tyree: "I've done basic math, that they have done a million dollars in sales a 

day f >r the first 72 days and now they have to do - whatever it was, 12 to $15 million in sales for 

the n �x - ... let's say 17 days, whatever the numbers were, and that I waH very skeptical, that I 

reme: nl ·er saying to him that I don't think this company's turned around." Bornstein then 

warn �d Tyree: "You better hope to God that they do, because if not, you 're all going to get 

sued. ' fd. at 80-81. 

: ' l 
- - -

.,......-- - ,_ --·- - � - - � . 

U. at 82; App. 30, CPH Ex. 1 18; 

- 17 -
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App. 3:, CPH Ex. 1 19. Bornstein was concerned that Sunbeam might record as first quarter 

sales Jr >ducts that were not shipped until after the first quarter had closed. App. 13, Bornstein 

Dep. 1/ . 5/04, at 10-17. Bornstein testified that this cut-off review was unusual and required a 

"hug€ a nount of effort." Id. at 30. 

Id. at 94-96; App. 32, CPH Ex. 1 14 .• 

I � 
1' ' j 

' �) I . J • ' l 1 : 
App. 48-, Tyree Dep. 9/ 15/03, 

at 2� 5. Mark Brockelman, Bornstein's assistant, reviewed Bomstein's March 31, 1998 

memm ndum in March or April 1998, and concluded that Bernstein's recollections were correct 

insof tr as they related to events that Brockelman witnessed. Brockelman confirmed that Tyree 

was ·re ·y upset with Bornstein and referred to Bornstein using derogatory terms outside his 

prese:ic ;:. App. 33, Brockelman Dep. 1/14/04, at 41, 48-50. 

�unbeam's first quarter actually ended on March 29, but Sunbeam was so desperate to 

recor i : ales in the first quarter of 1998 that it extended the cut-off for the quarter two extra days 

to M: ire h 31 to capture additional sales . In addition, it even included two days of Coleman sales, 

in an el fort to inflate the numbers and obscure the true picture of Sunbeam's performance. App. 

13, Bor 1stein Dep. 1/15/2004, at 21-22. 

E. fbe More It Learns, The Less Morgan Stanley Says. 

A..fter the March 19 press release was issued, Morgan Stanley made final preparations to 

close tl e Coleman acquisition. 

- 18 -
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-- · - '-- -- --- - . --· - - --- ---- .! - - - - --- . .  · ----- ----· - --

[\ ,, ! App. 34, CPH Ex. 33. If 

,� � I I p I 

App. 35, CPH Ex. 34. 

App. 3<, CPH Ex. 35. No Morgan Stanley witness has been able to explain the deletion of this 

item fn .m the agenda, although it is obvious that Sunbeam was attempting to solve its first 

quart• :r deficit by taking sales from the second quarter, a fact which Morgan Stanley chose to 

ignor:.1: 

1!19App. 17, 

Tyree I ep. 11/14/2003, at 530-31; App. 1, Strong Pep. 12/4/2003, at 245-46; App. 37, Hart Dep. 

5/19/:�0 >4, at 248; App. 7, Smith Dep. 2/24/2001, at 229-30. In light of Morgan Stanley's 

know lei lge of the sales crisis, it is plain that Morgan Stanley consciously decided not to ask 

quest 01 .s the answers to which it already knew, answers that would blow up the deal and 

Morg m Stanley's fees. 

: l!eanwhile, Morgan Stanley's finance committee met on March 20, 1998 to approve 

Morg m Stanley's underwriting of a loan to Sunbeam necessary to compl·�te the acquisition of 

CPH'; :::oleman stock. 

,, ' ! 
'J. J \ ,i -- • -

,,,_ l,_,..._ - ..,._,..._.. _ _.__ .. ..-...� 

· -·-······· -·· ·- ·· · -
-.r 

7, Smitl Dep. 2/24/2004, at 101; App. 37, Hart Dep. 5/19/2004, at 224-25; App. 38, CPH Ex. 76. 

- 19 -
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· 
.

. .. M i! · ··· · ·  ·- --- · ·-··· -- · I · · · ·  -- ---·- - .. . 

�020/026 

-
App. 5, at Morgan Stanley 85455. 

I � ' l ·I ; . � ·� � . -

l . ! 
f I . 

··A.1 •p. 7, Smith Dep. 2/24/2004, at 203. 

- tt !· i . . . 

App. 3 !, CPH Ex. 76; App. 7, Smith Dep. 2/24/04 at 203-204. -

! � I . 
I ' I f I _ � ...... 

Instead, Morgan Stanley's senior management discussed how they could 

quic� ly transfer nearly the entire loan to other lenders to reduce Morgan Stanley's exposure. 

App. 7, Smith Dep. 2124/2004, at 211-212. 

Jn March 25, 1998, Sunbeam's outside auditor's sent yet another letter directly to 

Mor� ar Stanley that 

I G ! 
.� - • - - - �l __.._.. ._,. � - -

; . i �I I 
" . ' - - ·--

- 20-
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�pp. 39, CPH Ex. 112; App. 28, CPH 1059641� App. 40, CPH 1393269.-
' ' 

Is l : 

-

p ' 
I 

r w i 
! 

j ·� i 

App. 39, CPH Ex. 112, at CPH 129615. 

-

: iaving directly participated in misleading CPH and other investors,. Morgan Stanley had 

a dut:' t > disclose the truth. Instead, Morgan Stanley closed the $750 millkm debenture offering 

on M U1 .h 25, 1998, assisted Sunbeam in closing the acquisition of Colema:11 on March 30, 1998, 

F. fhe Fraudulent Scheme Unravels. 

)n April 3, 1998 - just four days after the Coleman transaction closed - Sunbeam 

anno11n :ed that first quarter 1998 sales would not simply fail to meet expec:tations, but would be 

- 21 -
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lower l ian first quarter 1997 sales. App. 41, CPH Ex. 36; App. 19, CPH :.395046. Undisclosed 

at th Lt :ime was the fact that these results, which were themselves a disaster, included two extra 

days o: ·Sunbeam sales, two extra days of Coleman sales, and almost $30 million of sales stolen 

from tl e second quarter by the use of phony "bill and hold" accounting. That sales shortfall was 

shoe ti: 1g news, and the market reacted predictably as Sunbeam's stock price fell precipitously. 

Afte · i few months, the fraud began to unravel. In June 1998, Sunbeam's Board launched an 

inter 1a . investigation. The investigation led to the firing of Dunlap and Kersh; a restatement of 

Sunl·e:m's financials for 1996, 1997, and first quarter 1998; an investigation by the United 

Stat< s Securities and Exchange Commission; munerous shareholder lawsuits; and ultimately, 

Sunl·e: m's bankruptcy filing. 

'( ($ i -
� I I 

854�4. 

App. 6, at Morgan Stanley 

Dun a1 had been fired in disgrace, the fraud was well known, and CPH had lost hundreds of 

milli or s of dollars. 

CPH'S PROFFER SUPPORTS A CLAIM OF PUNITIVE DAMAGES 

Punitive damages are appropriate when a defendant's conduct is fraudulent, deliberately 

viol1 .nt or oppressive, malicious, or committed with such gross negligence as to indicate a 

wan 01 disregard for the rights of others. See W.R. Grace & Co. v. Water.�, 638 So. 2d 502, 503 

(Fla.15 94); see also Merrill Lynch & Co., Inc. v. Allegheny Energy, Inc., 2003 WL 22795650, at 

*8 n 111 (S.D.N.Y. 2003) (punitive damages are available under New York law when the conduct 

eng� gf d in may be characterized as "gross" or "morally reprehensible" and stating that "[i]f 
- 22 -
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Merr 11 Lynch sold a business that it kn.ew was in a significantly different condition than it 

repre ;e ited and failed to disclose certain facts when it had the duty to do so, such conduct may 

be said to be gross or morally reprehensible"). Indeed, "a claim ·of fraud sufficient to justify 

comr er satory damages is also sufficient to support an award of punitive damages." 

Rapp '2/. ort v. Jimmy Bryan Toyota of Ft. Lauderdale, Inc., 522 So. 2d I 005, I 006 (Fla. 4th DCA 

1988 1; 2ccord Lou Bachrodt Chevrolet, Inc. v. Savage, 570 So. 2d 306, 308 (Fla. 4th DCA 

19901. 

[t is indisputable that CPH has adequately alleged causes of action for fraud, aiding and 

abett n1 ;, and conspiracy. The gist of CPH's causes of action is that Morg�m Stanley - operating 

unde: · t 1e most base roots of malice and greed - affirmatively defrauded CPH and aided and 

abett :d Sunbeam's fraud. The same facts that prove those causes of action prove CPH's right to 

ask a jr ry for pWlitive damages. 

- 23 -

16div-006735



09/22/2004 08:54 FAX 141024/026 

CONCLUSION 

·�or the foregoing reasons, because CPH has made a reasonable :>hewing that Morgan 

Stanl1 :y committed fraud in wanton disregard of CPH's rights, CPH should be permitted to 

amen i its Complaint to seek punitive damages against Morgan Stanley. 

Datec: )eptember 21, 2004 

J erolt l � . Solovy 
Rona d L. Marmer 
JENNl �R & BLOCK LLP 
One 1 B: .1 P1aza 
Chic� g< , Illinois 60611 
(312) 2: :2-9350 

- 24-
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IN THE FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, FLORIDA 

cou::tv AN (PARENT) HOLDINGS INC., 
J 'laintiff, 

VS. 

MOR G. \.N STANLEY & CO., INC., 
)efendant. 

I --- ----------------

MOR G �N STANLEY SENIOR FUNDING, INC., 
J]aintiff, 

vs. 

MAC A �DREWS & FORBES HOLDINGS, INC., 
et al. 

Defendants. 

-- - _______________ ___:/ 

CASE NO.: CA 03-5045 AI 

CASE NO.: CA 03-.5165 AI 

COLEMAN (PARENT) HOLDINGS INC.'S AMENDMENT 
TO ITS COMPLAINT TO SEEK PUNITIVE DAMAGES 

Pursuant to Rule 1.190 of the Florida Rules of Civil Procedure and Fla. Stat.§ 768.72(1), 

toge1 tu r with plaintiff Coleman (Parent) Holdings Inc.' s Motion to A1m�nd Its Complaint To 

Seek P mitive Damages, CPH hereby amends the ad damnum in its Complaint to include a claim 

for pur itive damages against defendant Morgan Stanley & Co., Inc. as follows: 

WHEREFORE, plainti ff Coleman (Parent) Holdings Inc:. demands judgment 
agai nst defendant Morgan Stanley & Co., Inc. as follows: 

A. Compensatory damages to be determined at trial in an amount in 
excess of $485 million; 

B. An award of costs and expenses incurred in this action, including 
reasonable attorneys' and experts' fees and expenses; 

C. Punitive damages; and 

EXHIBIT 

16div-006737



09/22/2004 08: 55 FAX � 026/026 

D. Any further relief as the Court may deem just and proper in light of 
al I the circumstances of the case. 

Dated: : ;eptember 21, 2004 Respectfully submitted, 

Jerolc S. Solovy 
JENNI R !Q. BLOCK LLP 
One 1311 Plaza 

Chicagc, Illinois 60611 
(312) 2: 2-9350 

John Scarola 

SEARCY DENNY SCAROLA BAR'IHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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COl .E: /IAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MOit( AN STANLEY & CO., INC., 

Defendant . 

MOl t( AN STANLEY SENIOR FUNDING, 
INC, 

Plaintiff, 

vs. 

MA< �J NDREWS & FORBES HOLDWGS, 

fNC, 

Defendant. 

I 

�001/004 

IN THE CIRCUIT COUH.T OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005 045 Al 

CASE NO. 2003 CA 005165 AI 

CO JEMAN {PARENT) HOLDINGS INC.'S MOTION FOR DETERMINATION OF 
£ ROTECTABILITY OF MATERIAL REDACTED FROM COURT RECORDS 

Plaintiff Coleman (Parent) Holdings Inc. ("CPI-I"), pursuant to 1he Court' s Order of 

Sept m ber 15, 2004, hereby moves for a judicial determination of the confidentiality of the 

reda1:ti ms made in the redacted copy of the motion to add a claim for r::unitive damages that 

CPH fi .ed on September 2.1, 2004. In support of this motion, CPH states as follows: 

1. On September 21, 2004, CP.H filed a motion to add a claim for punitive damages 

that ·e1 erences cc11ain documents have been designated as confidential by the parties and certain 

third p irties. Specifically, Sunbeam has designated the documents appearing at Tabs 24, 36, and 

42 tc t te appendix as confidential. Thi� law firm of Skadden Arps has designated the document 

appear ng at Tab 41 as confidential. Althur Andersen has designated the documents appearing at 

16div-006739



09121/2004 15:10 FAX 

Cole1 .1a 1 (Parent) Holdings Inc. vs Morgan Stanley & Company 
Moti1 •n fo Seal 
Case Ne .: 2003 CA 005045 AI 

141002/004 

Tab1 : 4, 30, 31, 32, 39, and 44 as confidential. The remaining documents designated as 

coni .d• :ntial have been so designated by the parties, although CPH hereby withdraws its 

conf .d• :ntiality designations, so that only the confidentiality designations made by Morgan 

Stan .e: · and by the third parties just addressed remain in place. In accord.:ince · with the Cornt's 

Sept �n her 15, 2004 Order, CPI-I has filed a redacted version of the motion along with an 

unre fa �led version under seal. 

2. Because the Court has not made a. prior detennination of confidentiality of the 

docum :nts and transcripts in question, in accordance with the September 15, 2004 Order, CPH 

hereby requests such a dete1mination. Notice to the public is being given contemporaneously 

with tl: is n:i.otion through a Notice to Media that is being sent to the Palm Beach County Daily 

Busi ie ;s Review. See Administrative Order No. 2.032-2/00. 

2 
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Colc1 1a 1 (P�rent) Holdings Inc. vs Morgan Stanley & Company 
Motic 111 ro Seal 
Case �1 .: 2003 CA 005045 AI 

(ifil003/004 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax mi Federal Express to all counsel on the attached llsto y of September, 2004. 

JA C LA / / ,;.-
Florida Bar No.: 169440 I� 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Bc·ulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for CPH and MAFCO 

3 
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Coler 1n: . (Parent) Holdings Ille. vs Morgan Stanley & Company 
Motil ·n ro Seal 
Case �c . : 2003 CA 005045 AI 

Jose )b Irumo, Jr. 
Carl :011 Fields, et al. 
222 U keview A venue 
Suit•il WO 
West I alm Beach, FL 33401 

Timms D. Yannucci, P.C. 
Tho; rn s A. Clare 
Bret: 1' 1cGurk 
Kirk la id and Ellis 
655 15th Street, N.W., Suite 1200 
Was hi igton, DC 20005 

Jero .d S. Solovy 
J enr er & Block LLP 
One II M Plaza 
Suit: l 400 
Chic a! o, IL 60611 

COUNSEL LIST 

4 
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#23115 :O/mep IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH CGUNTY, FLORIDA 

COLE \1AN (PARENT) HOLDINGS JNC., 
Plaintiffs, 

CASE NO: 2003 CA 005045 AI 

vs. 
MO:tCrAN STANLEY & CO., INC. 

Defendant. 
I ������������-

MO �c iAN STANLEY SENIOR FUNDING, 
TNC., 

Plaintiff, 
vs. 

MA:, 1.NDREWS & FORBES HOLDINGS, 
INC., 

CASE NO. CA 03-5165 AI 

Defendant, 
I 

NOTICE OF.FILING PLEADING UNDER SEAL� 

COLEMAN (PARENT) HOLDINGS INC. hereby gives notice of the filing of CPH's 

Mol io 1 to .Amend its Complaint to Seek Punitive Damages, filed under Sea I on this date. 

I HEREBY CERTIFY that a true and con-ect copy of the foregoing has been furnished by 

-·· · f tl;( < r Fax a1 d Federal Express to all counsel on the attacl}edli
.�t on his :..� · _day of .)R./J. , 

200L ,/ // 
I/ I 7 

/ YAC . C� · 

V
/ /Florfda Bar No.: 169440 

Searcy Denney. Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes am1levard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attomeys for CPH 
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Colem m (Parent) Holdings Inc. vs Morgan Stanley & Company 
Noti �e Of Filing Pleading Under Seal 
Casf !'- o.: 2003 CA 005045 Al 

Jose: >h Ianno, Jr., Esquire 
Carl· 01 Fields, et al. 
222 �a -ceview Avenue 
Suit< 1 .. 00 
Wes I alm Beach, FL 33401 

Thorn::� D. Yannucci, P.C. 
Thm n� ) A. Clare 
Bret I\ !cGurk 
Kirk .a1 ,d and Ellis 
655 l5 :h Street, N.W., Suite 1200 
Was li1 :gton, DC 20005 

Jero:d ). Solovy, Esq . 
.Tenn�r & Block LLP 
One lE M Plaza 
Suit< 4 ioo 
Chic ag J, IL 60611 

COUNSEL LIST 

2 
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COI.E vIAN (PARENT) HOLDINGS INC., 

Plaintiff, 

VS. 

MOJ t( AN STANLEY & CO .• INC:, 

Defendant, 

______________ ..........;/ 

MOJ �CAN STANLEY SENIOR FUNDING, 
INC., 

Plai11tiff, 
vs. 

MAC' ANDREWS & FORBES HOLDINGS, 
INC. 

Defendant 

--- _______________ ! 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, lN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

Co..sc Nu. CA 03-51 u.'.i /\.I 

NOTICE OF HEARING 

@001/004 

VOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

follo• vi Lg: 

DATE: 

TIM.�: 

JUDGl.: 

October 14, 2004 

8:00 am. 

Hon. Elizabeth T. Maass 

Palm Beach Coimty Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 
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Cole1 nn 1 (Parent) Holdings Inc. vs. Mol'gan Stanley & Co., Inc. 
Case N1 . 2003 CA 005045 AI 
Noric c 1 fHcaring 

SPEC: li'IC MATTERS TO BE HEARD: 

< :p .-l's Motion To Amend Its Complaint To Seek Punitive Damages 

�002/004 

CP -I's Motion for Determination of Protectability ofMate1ial Redacted from Com1 Records 

( '.P -I's Notice to Media 

2 
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Cole 11a l (Parent) Holdings l11c. vs. Morga11 Stanley & Co., Inc. 
Case N1 . 2003 CA 005045 AI 
Noth e • fHearing 

I i-IEREBY CERTIFY that a tnie and correct copy of the foregoing has been fbmished by 

Fax m i Federal Express to all Counsel on. the attached list, this 21st day of September, 2004� 

... ..---..... ... 

.. ---/·,_-
D 

Searcy Denney Scarola 
Ban1hart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for CPH and MAFCO 

3 
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Cole1 .1u 1 (Parent) Holdings Inc. vs. Morgan Stanley & Co., Inc. 
Case �c. 2003 CA 005045 AI 
Nolie� t fI-Iearing 

Jose:>h Ianno, Jr. 
Carl0 01 Fields, et a1. 
222 : �a ceview A venue 
Suitt l• -00 
Wes· F alm Beach, FL 33401 

Thor 1a; D. Yannucci, P.C. 
Thor 1a ; A. Clare 
Bretl Iv ·cGurk 
Kirk ar d and Ellis 
655 · 5 h Street, N.W., SLLite 1200 
Was! 1ir gton, DC 20005 

Jerol l: : . Solovy 
Jennc:r i'c Block LLP 
One :"B vf Plaza 
Suite 4. :oo 
Chic; 1g• '• IL 60611 

COUNSEL LIST 

4 
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FAX TRANSMITTAL 

Date: 

To: 

From: 

Employee Number: 

September 21, 2004· 

Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

Michael T. Brody 
312 923-2711 

3125270484 P.01/04 

.JENNER&BLOCK 

Jenner&: Block I.LP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312 222-9350 
wwwJenncr.com 

Fax: 

Chicago 
Dallas 
Washington, DC 

(202) 879-5200 
Voice: (202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Client Number: 41198-10003 

Important: This message is intended only for the use oflhe individual or entity to which it is addressed, and may contain information that is attorney 
work product, privileged, confidential, and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or lhe 
employee or agent responsible for delivering tie message to the intended recipient, you are hereby notified that any disSl:mination, distribution, or copying 
of this communication is strictly prohibited. If you have received this communication in error, please notify us lmnediately by telephone, and return lhe 
original message to us at the above address via postal service. Thaik you. 

· 

Message: 

Total number of pages including this cover sheet: 

If you do not receive all pages, please call: 312 222-93 0 

Secretary: Caryn Jo Geisler 

Time Sent: 

Sent By: 

Extension: 6490 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

���������������----'' 

3125270484 P.02/04 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
et al., 

Defendants. 

����������������-' 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
deposition upon oral examination of the following witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates, times, and locations set forth below, which previously have been 
agreed to by the parties: 

DEPONENT DATE AND TIME LOCATION 
Jason Kunreuther September 24, 2004, at 9:30 a.m. Esquire Deposition Services 

216 E. 45111 St., gth Floor 
New York, NY 10017 

R. Bram Smith October 8, 2004, at 9:30 a.m. Esquire Deposition Services 
216 E. 45th St., 8th Floor 
New York, NY I 0017 

Michael Hart October 8, 2004, at 1:00 p.m. Esquire Deposition Services 
216 E. 45th St., gth Floor 
New York, NY I 0017 
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The depositions will be recorded by stenographic and audio-visual means and will be 
taken before a person authorized to administer oaths and will continue day to day until 
completed. The videographer will be Esquire Deposition Services in New York. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 21st day of September, 2004. 

Dated: September 21, 2004 

Jerold S. Solovy 
Michael T. Brody 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By:�- � 
One oflts Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

2 
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Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

SERVICE LIST 

3 

3125270484 P.04/04 

TOTAL P.04 
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COI E vlAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MOH.C AN STANLEY & CO., INC., 
Defendant, 

MOH.C AN STANLEY SENIOR FUNDING, lNC., 

Plaintiff, 

vs. 

MA< ;p NDREWS & FORBES HOLDINGS, INC., 
Defendant, 

---________________ / 

1410011003 

IN THE FIFTEENTH .JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

Case No. CA 03-5165 AI 

NOTICE TO MEDIA 

TO: Palm Beach County Daily Business Review 
Attn: Legal Department 
P.O . .Box 66 
West Palm Beach, Florida 33402 

A hearing on a motion for a determination of the protectability of ff.aterial redacted from 

court n cords will be conducted in the consolidated cases of Coleman (Parent} Holdings inc. v. 

Mor! tz1 Stanley & Co., Inc., Palm Beach County Circuit Com1 Case Number CA 03-5045 AI 

and He ··gem Stanley Senior Funding, file., v. MacAnclrews & Forbes Holdfr.!gs, Inc., Palm Beach 

Cour. ty Circuit Court Case Number CA 03-5165 AI on the 14th clay of O·�tober, 2004, at 8:00 

a.m. Je .ore the Honorable Elizabeth T. Maass, Circuit Court Judge, in Room 11 A of the Palm 

Beac i < :ounty Courthouse, 205 North Dixie Highway, West Palm Beach, Fl1Jrida. 
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Cole11a , (Parent) Holdings, Inc. vs Morgan Stanley & Co., h1c. 
Case :-Tc .:2003 CA 005045 Al 
No tic! t > Media 
Page 2 

_,.,...-.., 

Dated this 2 lst day of Septemb"'• 20041/ ;/ kA�t:-· __ 

· I JACKS· AA;LA e-
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes B01.1levard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for CPH and MAFCO 

[41002100:� 
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Coles .1a 1 (Parent) Holdings, Inc. vs Morgan Stnnley & Co., Inc. 
Case N1 .:2003 CA 005045 AI 

Notice t >Media 
Page 3 

JoseJl'. lanno, Jr. 
Carl :o· t Fields, et al. 
222 Li keview A venue 
Suit-:l WO 
West I alm Beach, FL 33401 

Tho: rn s D. Y mumcci, P. C. 
Tho: rn s A. Clare 
Bret: � lcGurk 
Kirk la 1d and Ellis 
655 15th Street, N.W., Suite 1200 
Washi igton, DC 20005 

J ero d ) . Solovy 
.Tern: er & Block LLP 
One II M Plaza 
Suit-: L 400 
Chic a! o, TL 60611 

COUNSEL LIST 

�003/00:l 
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CARLTON FIELDS, P.A. 

Esperanle 
222 Lakeview Avenue, Suite 1400 

West Polm Beach, Florido 33401..6149 

Dale: September 21, 2004 

To: Jeck Scorola, Esq. 
Jerold Solovy, Esq 

Michael Brody 

Thomas Clare, Esq. 

ATTORNEYS AT LAW 

MAILING ADDRESS 
P .0. Box 150, West Palm Beach, Fl 33402-0150 

Tel 561.659.7070 Fax 561.659.7368 

FAX COVER SHEET 

I Phone Number I FGX.Number 

(561 J 689-6300 (561) 684..5816 

(312) 923-2711 (312) 840-7671 

(312) 840-7711 
(202) 879-5200 

From: Joyc:e Dillard, CLA lo Joseph lanno, Jr. (561) 659.7070 (561) 659.7368 

Client/MaHer No.: 4.7877 /14092 Employee No.: 

Total Number of Paaes Beina Transmifl8d, lncluamg Cover Sheet: .4 

@001/004 

Message: To follow please find a copy of Morgan Stanley's AMENDED Motion for Enlargement of Time to 
File Amended Affirmative Defem1elj 

D Original to follow Via Regular Mail D Originol Villi Not be Sent I Or¥nal wi'U follow vita Overnight Couri11r 

The inkmna6en eonlalned In this faalmile mauoga is aftomey privilagad and oonfidenijal inl"-ormallon Jnlended only for 11!111 usa of the 
Individual or enlily narnad above. IF the readar cf !his meQtJSe Is net Iha in1111nded recipient, ycu are hereby nodfiad thar any 
din111mlnalion, distribution er copy of !hrs i;ommunicalion Is 11rictly prohibited. IF )'OU have received lhia c:ommunlcalion in arrcr, pleose 
immedialely no!il"y us by lelephone (If Ion; dfslgnca, please call coll�� ond ralum the origlt1al rne»aga IO us at lhe obove oddreu via rhe 
U.S. Postal Serv!c:e. Thonk )'OU. 

Talecopl111r eperalor: 

WPS#567902.6 

Miami 

If 1h111re are any problarns or complic:oHons, plea&a notify us J111mediotaly al: 
561.659.7070 

CARLTON FIELDS, P.A. 

Orlando St. Petersbur9 Tgllahassee Tampa Wast Palrn Beach 
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COLEMAN (PARENT) HOLDINGS, IN"C., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
I 

Plaintiff, 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE cm.curr COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA03-S165 AI 

It! 002/004 

MORGAN STANLEY'S AMENDED MOTION FOR ENLARGEMENT OF TIME TO 

FILE AMENDED AFFIRMATIVE DEFENSES 

Morgan Stanley & Co. Incotporated and Morgan Stanley Senior Funding, Inc. 

(collectively "Morgan Stanlei1), by and through its undersigned counsel, move this Court to 

enlarge the time for Morgan Stanley to file amended affirmative defenses. In support of its 

motion, Morgan Stanley states as follows: 

1. Pursuant to the agreement of the parties, amendments to 1he pleadings are due 

September 21, 2004. 

2. Contemporaneously with this Motion, Morgan Stanley is serving its Amended 

Answer and Affirmative Defenses. However, Morgan Stanley is unable to serve its Seventh 

Affinnative Defense until the Court determines the pending pro hac vice motions of the attorneys 

from Kellogg, Huber, Hansen, Todd & Evans, PLLC. 

wPB#S84SJ7.I 
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3. Morgan Stanley will be prepared to serve and file the Seventh Affumative 

Defense upon detemrination of the pending pro hac vice motions of the attorneys from Kellogg, 

Huber, Hansen, Todd & Evans. PLLC. 

WHEREFORE, Morgan Stanley respectfully requests that this Court enlarge the time for 

Morgall Stanley to serve its Seventh .Affinnative Defense together with such other and further 

relief as the Court deems just and proper. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 

to all counsel of record on the attached service list by facsimile and Federal Express on � f � 
day of September, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A Clare 
KIRKLAND & ELLIS LLP · 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Mt>rgan Stanley Senior Funding, 
Inc. 

WPB#.S84537. l .2 .. 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (S61) 659-1368 
E-mail: jianno@carlton.fields.com 

BY·�� ' J;h� 
Florida Bar No. 655351 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S, Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago,IL 606119 

WJ'tl#S84S37.l 

CARLTON FIELDS WPB � 004/004 

SERVICE LIST 

.3-
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COLEMAN (P ARENn HOLDINGS. INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC .• 

Plaintiff, 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH ruDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY'S MOTION FOR ENLARGEMENT OF TIME TO FILE 
AMENDED AFFIRMATIVE DEFENSES 

� 002/04 0 

Morgan Stanley & Co. Incmporated and Morgan Stanley Senior Funding, htc. 

(collectively ''Morgan Stanley"), by and through its undersigned counsel, moves this Court to 

enlarge the time for Morgan Stanley to file am.ended affirmative defenses. In support of its 

motion, Morgan Stanley states as follows: 

1. Pursuant to the agreement of the parties, amendments to the pleadings are due 

September 21, 2004. 

2. Conten:iporaneously with this Motion, Morgan Stanley is serving its A.mended 

Answer and Affirmative Defenses. However, as the Court is aware, 

WPB#S84$37.1 
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3. Morgan Stanley respectfully requests that the Court extend the deadline for 

providing the amended responses for in camera review until August 20, 2004 for the following 

reasons; 

WPB#S84537. I 

a) On July 26, .2004, counsel for Plaintiff refused to agree to a Special Master to 

issue a report and recommendation concerning privilege issues. As the Court 

stated on July 23, 20041 the Court would not be able to rule on these issues 

quickly; therefore, there would be no prejudice if this short extension was granted. 

b) The deadline for seeking appellate review of the July 12, 2004 Order is August 

11, 2004. Due to the other issues pending in this action, Morgan Stanley requires 

additional time to analyze whether to seek appellate review of the July 12, 2004 

Order. if appellate review is sought, it would be unnecessary for the Court to 

conduct an in camera inspection until the appellate review is completed. At the 

very least, the deadline should be extended until after the deadline for filing a 

Petition for Certiorari. 

c) The nex:t Case Management Conference in this matter is scheduled for August 13 1 

2004. It is anticipated that additional issues concerning the Motion for Contempt 

and related discovecy be raised at that conference. Morgan Stanley believes that 

the Court's rulings at the Case Management Conference on August 131 2004 will 

have a direct impact on the application of the Court's July 12, 2004 Order. 

Therefore, compliance with the July 12, 2004 Order should be delayed until after 

the August 13, 2004 Case Management Conference . 

. 2-

16div-006761



09/21/2004 15:34 FAX 561 659 7368 
CARLTON FIELDS WPB � 004/040 

4. Morgan Stanley will provide amend� responses to the Interrogatories as required 

I 
by the July 12, 2004 Order for any non-privileg9d information that was not required to be 

submitted to the Court for in camera inspection. 

WHEREFORE, Morgan Stanley respectfully requests that this Court enlarge the time for 

Morgan Stanley to comply with the Court's July 12, 2004 Order until August 20, 2004 together 

with such other and further relief as the Court deems just and proper. 

CERTIFICATE QF SERVICE 
' 

I HEREBY CERTIFY that a true and coriect copy of the foregoing bas been furnished 

to all counsel ofrecord on the attached service list by facsimile and Federal Express on this C) / � 
day of September, 2004. 

Thomas D. Yannucci, P.C, 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KlRKLAND & ELLIS LLP 
655 15lh Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879�5200 

Counsel for Morgan Stanley Senior Funding, 
Inc. 

WPB#S84�37.l .3-

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsirnile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

16div-006762



09/21/2004 15:34 FAX 561 659 7368 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOC� LLC 
One IBM Plaza, Suite 400 
Chicago, IL 606119 

WPB#S84S37. l 

CARLTON FIELDS WPB 
� 005/040 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, JNC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO .• INC .• 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff: 

vs. 

MACANDREWS & FORBES HOLDlNGS, INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO; CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY'S MOTION FOR LEAVE TO AMEND PLEADINGS 

� 0 08/0 4 0  

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding, Inc. 

(collectively "Morgan Stanley"), by and through its undersigned counsel, moves this Court for 

leave to file and serve its amended answer and amended affinnative defenses. In support of its 

motion. Morgan Stanley states as follows: 

1. Pursuant to the agreement of the parties, amendments to the pleadings are due 

September 21, 2004. 

2. Morgan Stanley has prepared its Amended Answer with the exception of the 

Seventh Affirmative Defense. Contemporaneously with this Motion, Morgan Stanley has 

requested an enlargement of time to file its Seventh Affirmative Defense. A copy of Morgan 

Stanley's Amended Answer is attached hereto as Exhibit "A. 0 

WPB#51!4543. l 
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WHEREFORE, Morgan St.anley respectfully request that this Court grant leave to amend 

togethe£ with such other and ftnther relief as the Court deems just and proper. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 

to all counsel of record on the attached service list by facsimile and Federal Ex.press on thi� 
day of September, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 lSlh Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley Senior Funding, 
Inc. · 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

:��f Jos Ianno, Jr. 
�N'o.655351 

SERVICE LIST 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold$. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago�IL 606119 

WPB#584S43. t .2-
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EXHIBIT "A" 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 
���������������------'/ 

MORGAN STANLEY SENIOR FUNDlNG, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDJNGS, JNC., 

Defendant. 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

AMENDED ANSWER OF MORGAN STANLEY & CO. INCORPORATED 

Defendant Morgan Stanley & Co. Incorporated ("MS & Co,") responds to 

Plaintiff Coleman (Parent) Holdings, Inc.' s ("CPH .. ) Complaint by denying generally that MS & 

Co. engaged in any fraudulent or negligent misrepresentations, any conspiracy to defraud,. that 

MS & Co. assisted Sunbeam Corporation ("Sunbeam'� or any employee, director or agent of 

Sunbeam in the commission of a .fraudulent scheme, or that MS & Co. otherwise defrauded CPH 

in any manner. Specifically, MS & Co. responds to CPH's allegations as follows: 

Nature of the Action 

1. MS & Co. denies the allegations contained in Paragraph l .  

2. MS & Co. admits that, beginning in mid-1997� MS & Co. served as an investment 

banker for Sunbeam. MS & Co. achnits that it attempted to identify a party interested in 

purchasing Sunbeam, and that those efforts were ultimately tmsuccessful. MS & Co. admits that 

it recommended that Sunbeam's management consider acquiring other companies instead and 

WPB#584S!H.l 
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suggested, as is common in corporate mergers and acquisitions, that Sunbeam consider, among 

other options, using Sunbewn stock as part of the consideration for such an acquisition. MS & 

Co. denies that it had any lmowledge as to the accuracy of the value of Sunbeam• s stock, or that 

MS & Co. knew (or even suspected) that the value of Sunbeam's stock had been "fraudulently 

inflated." MS & Co. admits that it facilitated communications between Sunbeam and Coleman, 

but denies that it in any way ''persuaded" CPH to sell its interest in Coleman. MS & Co. lacks 

sufficient knowledge or infonnation to form a belief as to the truth of any remaining allegations 

contained in Para.graph 2 and consequently denies them. 

3. MS & Co. admits that it agreed to serve as underwriter of a $750 million 

debenture offering for Sunbeam. MS & Co. admits that, as an advisor to Sunbeam, it had access 

to certain :financial documents, and further states that those same documents were made available 

to CPR during the acquisition negotiations. Further, in that regard, MS & Co. specifically 

disclaimed any independent evaluation of Sunbeam's financial records, and expressly stated that 

it relied solely on documentation and information provided by Sunbeam and Sunbeam's audited 

:financial statements. MS & Co. admits that on March 18, 1998, it learned that Sunbeam's first 

quarter 1998 sales were "soft." Sunbeam insisted that its sales would meet expectations, but MS 

& Co. insisted that Sunbeam issue a press release to warn. the market of the softening sales. 

Additionally, MS · & Co. received two "comfort letters" from Sunbeam, s auditors, Arthur 

Andersen. MS & Co. performed all of its obligations as an underwriter of Swibeam securities. 

MS & Co. denies that it had any role in the accounting judgments described in the complaint, or 

any obligations to audit or independently examine Sunbeam's accounting records. MS & Co. 

denies that it owed any duties to CPH. MS & Co. denies that it had any independent knowledge 

as to the reasons behind Sunbeam's soft sales, that Sunbeam had a '"practice of accelerating 

WPB#S84S9l.l 2 
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sales," 
or that it "materially misrepresent[ed]" information to CPH. Further, MS & Co. 

specifically denies that it in any manner assisted Sunbeam in concealing its 1998 first quarter 

sales numbers in order to close the transaction. MS & Co. lacks sufficient knowledge or 

information to form. a belief as to the truth of any remaining allegations contained in Paragraph 3 

a.nd consequently denies them, 

4. MS & Co. admits that CPH has brought this action against MS & Co. alleging 

fraudulent misrepresentation, aiding and abetting, conspiracy, and negligent misrepresentation, 

but denies that there is any merit to the suit. MS & Co. specifically denies that it made any 

fraudulent or negligent representations to CPH, that it in any way aided or abetted a fraudulent 

scheme against CPH, or that it participated in a conspiracy to defraud CPH. MS & Co. denies 

that any losses that CPH suffered resulted from fraud or any wrongful conduct on the part of MS 

& Co. MS & Co. denies the remaining allegations contained in Paragraph 4. 

S. MS & Co. admits that CPH purports t.o seek compensatory damages against MS 

& Co .• but denies that such claim is valid, for MS & Co. denies that it was engaged in any 

wrongful conduct. MS & Co. denies the remaining allegations contained in Paragraph s. 

Jurisdiction and Venue 

6. MS & Co. admits the allegations contained in Paragraph 6. MS & Co. further 

admits that it is incorporated in Delaware and has its principal place of business in New York. 

7. MS & Co. denies that venue is proper in this district. 

Parties and Other Key Participants 

8. MS & Co. admits that CPH represented, in negotiations with Sunbeam, that it 

owned, directly or indirectly, approximately 82% of Coleman prior to March 30, 1998. MS & 

Co. admits that on March 30, 1998, Sunbeam acquired CPH's interest in Coleman by paying 

WPB#.5!4591.1 3 
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CPH with 14. 1  million shares of Sunbeam common stock and other consideration, including a 

cash payment by Sunbeam to CPH in the amount of $159,956,756.00. (See Feb. 27, 1998 

Merger Agmt. § 3.l(a)(i) (Ex. 1).) MS & Co. lacks sufficient knowledge or infonnation to form 

a belief as to the truth of any remaining allegations contained in Paragraph 8 and consequently 

denies them. 

9. MS � Co. admits that it is an investment banking finn providing financial and 

securities services. MS & Co. admits that, as part of its business operations, it at times provides 

advice on mergers and acquisitions, and raises capital in equity and debt markets, depending on 

the needs of its clients. MS & Co. admits that it served as Swiheam's investment banker for 

certain aspects of Sunbeam's acquisition of Coleman, and served as underwriter of certain 

securities issued by Sunbeam in connection with the acquisition. MS & Co. denies any 

remaining allegations contained in Paragraph 9. 

10. MS & Co. admits that Sunbeam was a publicly-traded company which 

manufactures and markets household and specialty consumer products, including outdoor 

cooking products. MS & Co. admits that Sunbeam marketed these products under several brand 

names, including Sunbeam and Oster. MS & Co. lacks sufficient knowledge or information to 

form a belief as to the truth of any remaining allegations contained in Paragraph 10 and 

consequently denies them. 

11. MS & Co. admits that Albert Dunlap had served as the Chief Executive Officer of 

Sunbeam. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of 

the allegations contained :in Paragraph 11 and consequently denies them. 

WPB#S64591.1 4 
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12. MS & Co. admits that Russell Kersh had served as the Executive Vice President 

of Sunbeam. MS & Co. lacks sufficient knowledge or information to fonn a belief as to the truth 

of the allegations contained in Paragraph 12 and consequently denies them. 

13. MS & Co. admits that Arthur Andersen LLP served as Sunbeam's auditors and 

provided independent/outside accounting services to Sunbeam. MS & Co. further admits that, 

during the performance of its engagement. it received ••com.fort letters•) from Arthur Andersen. 

MS & Co. never served as auditor for Sunbeam, and never provided Sunbeam with any 

accowiting or accounting-related services. MS & Co. lacks sufficient knowledge or information 

to know the location of Lawrence Bornstein or to form a belief as to the truth of any allegations 

pertaining to � and consequently denies them. MS & Co. denies any remaining allegations 

contained in Paragraph 13. 

Factual Background 

14. MS & Co. admits the allegations contained, in Paragraph 14. 

15. MS & Co. responds that the allegations contained in Paragraph 15 pertain to 

publicly available information, and refers to such information for the tTUth or falsity of such 

allegations. To the extent that further response is required, MS & Co. lacks sufficient knowledge 

or information to form a belief as to the truth of the allegations contained in Paragraph 15 and 

consequently denies them. 

16. MS & Co. responds that the allegations contained in Paragraph 16 pertain to 

publicly available information, and refers to such infonnation for the truth or falsity of such 

allegations. To the extent that :further response is required, MS & Co. lacks sufficient knowledge 

or infonnation to fonn a belief as to the truth of the allegations contained in Paragraph 16 and 

consequently denies them. 

wPB#584591.1 5 
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17. MS & Co. admits, on information and b�lief, that Albert Dunlap was hired as 

Sunbeam's Chief Executive Officer on or about July 18, 1996. MS & Co. lacks sufficient 

knowledge or information to form a belief as to the truth of the remaining allegations contained 

in Paragraph 17 and consequently denies them. 

18. MS & Co. admits, on information and belief, that Russell Kersh was hired as 

Sunbeam's Chief Financial Officer. MS & Co. lacks sufficient knowledge or information to 

fonn a belief as to the truth of the remaining allegations contained in Paragraph 18 and 

consequently denies them. 

19. MS & Co. admits, on infoIDlation and belief, that Albert DWllap and members of 

bis senior management team entered into employment agreements with Sunbeam. MS & Co. 

lacks sufficient knowledge or information to form a belief as to the truth of the remaining 

allegations contained in Paragraph 19 and consequently denies them. 

20. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 20 and consequently denies them. 

21. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 21 and consequently denies them. 

22. MS & Co. lacks sufficient lmowledge or information to form a belief as to the 

truth of the allegations contained in Para.graph 22 and consequently denies them. 

23. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 23 and consequently denies them. 

24. MS & Co. lacks sufficient knowledge or information to form. a belief as to the 

truth of the allegations contained in Paragraph 24 and consequently denies them. 
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25. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 25 and consequently denies thern. 

26. MS & Co. lacks sufficient knowledge or infonnation to form a belief as to the 

truth of the allegations contained in Paragraph 26 and consequently denies theDl.. 

27. MS & Co. admits, on information and belief. that Sunbeam reported a loss of 

$18.1 million in the third quarter of 1996, and that it had a $34.5 million gain in the third quarter 

1997. MS & Co. further admits, on information and belief, that Sunbeam reported an increase in 

profits from $6.5 million in 1996 to $67.7 million in 1997. MS & Co. responds that the 

allegations contained in Paragraph 27 regarding stock prices pertain to publicly available 

information and MS & Co. refers to such information for the truth or falsity of such allegations. 

To the extent that further response is required, MS & Co. Jacks sufficient knowledge or 

information to form a belief as to the truth of the allegations contained in Paragraph 27 and 

consequently denies them. 

28. MS & Co. admits that it was engaged by Sunbeam to explore a possible sale of 

Sunbeam's core business or the initiation of one or more acquisitions. MS & Co. denies that it 

ever served as Dunlap's "shill." MS & Co. lacks sufficient knowledge or information to form a 

belief as to the truth of any remaining allegations contained in Paragraph 28 and consequently 

denies them. 

29. MS & Co. admits that William Strong and other MS & Co. employees met with 

Sunbeam in the spring of 1997 to discuss SUJJbeam's investment banking requirements. Further, 

MS & Co. admits that, although it was not engaged in a previous relationship with Sunbeam, 

William Strong had worked with Dunlap before, during Strong's previous employment with 
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Salomon Brothers. MS & Co. lacks sufficient knowledge or information to form a belief as to 

the truth of any remaining allegations contained in Paragraph 29 and consequently denies them. 

30. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 30 and consequently denies them. 

31. MS & Co. admits that William Strong and other MS & Co. employees met with 

Sunbeam in the spring of 1997 to discuss Sunbeam•s investment banking requirements. MS & 

Co. admits that it was engaged by Sunbeam to explore a possible sale of Sunbeam's core 

business or the initiation of one or more acquisitions. MS & Co. admits that it initially sought a 

buyer for Swibeam. To the extent this Paragraph alleges that MS & Co. was motivated to 

participate in a fraud in order to retain a single client and receive a customary fee, that allegation 

is foreclosed, among other reasons, by the fact that MS & Co.1s own affiliate lent hundreds of 

millions of dollars to Sunbeam two days after the Coleman acquisition closed. (June 1998 Credit 

Facilities Mem. (Ex. 2).) MS & Co. denies any remaining allegations contained in Paragraph 31. 

32. MS & Co. admits that it searched for a buyer for Sunbeam. MS & Co. further 

admits that it assembled marketing materials based on fimmcial documentation and audited 

financial statements provided to MS & Co. by Sunbeam and Arthur Andersen, for use in 

meetings with potential acquirers. MS & Co. admits that, despite contacting many companies, it 

was unable to :find a buyer for Sunbeam. MS & Co. specifically denies CPH's allegation that 

MS & Co. knew that it would not be compensated if "it failed to deliver a major transaction," or 

that "Davis and Chase were standing by . . .  to reclaim their position as Dunlap's investment 

banker of choice." MS & Co. denies any remaining allegations contained in Paragraph 32. 
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33. MS & Co. denies that it provided the "solution" to any ''problem" alleged in 

Paragraph 33. MS & Co, lacks sufficient knowledge or information to fonn a belief as to the 

truth of the remaining allegatiorui contained in Paragraph 33 and consequently denies them. 

34. MS & Co. admits after its unsuccessful attempts to locate a purchaser for · 

SWlbeam, it suggested that Sunbeam acquire one or more other Companies instead. MS & Co. 

admits that it proposed to Sunbeam, among other options, the possibility of paying for any such 

acquisition in part with Swibeam.'s stock. MS & Co. specifically denies any knowledge to the 

effect that a "failure to find a buyer for Sunbeam could prove fatal to [their) relationship." MS & 

Co. further denies any involvement in or knowledge of fraudulently inflated Sunbeam stock or 

concealment of any fraud at Sunbeam. MS & Co. lacks sufficient knowledge or infonnation to 

form a belief as to the truth of any remaining allegations contained in Paragraph 34 and 

consequently denies them. 

35. MS & Co. admits that, beginning in mid-1997, MS & Co. served as an investment 

banker for Sunbeam. MS & Co. admits that it attempted to identify a party interested in 

purchasing Sunbeam, and that those efforts were ultimately unsuccessful. MS & Co. admits that 

it recommended that Sunbeam's management consider, among other options, acquiring other 

companies instead and suggested, as is common in corporate mergers and acquisitions, that 

Sunbeam consider using Sunbeam stock as part of the cl;)nsideration for such an acquisition. MS 

& Co. denies that it developed "'acquisition strategies" for Sunbeam or that the services or 

potential transactions it discussed with Sunbeam's management were deceptlve or in any way 

designed to facilitate fraud. MS & Co. specifically denies that it in any way knew of or 

knowingly assisted Dunlap to ''camouflage Sunbeam's results'' thereby making it "difficult to 

detect any shortfall in Sunbeam's performance," or that it knew of or assisted Dunlap jn talting 
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unew massive restructuring charges," which thereby created increased "cookie jar reserves." MS 

& Co. denies any remaining allegations contained in Paragraph 35. 

36. MS & Co. admits that, in its capacity as advisor to Sunbeam, it identified 

Coleman as a potential acquisition candidate. MS & Co. admits that it communicated with 

representatives of Coleman to discuss a potential acquisitiODt but denies that it "persuade[ d] CPH 

to sell its interest in Coleman to Sllllbeam." MS & Co. admits that CPH represented, in 

negotiations with Swibeam, that it owned, directly or indirectly, approximately 82% of Coleman 

prior to March 30, 1998. MS & Co. denies the remaining allegations contained in Paragraph 36. 

37. MS & Co. admits that it facilitated a meeting between representatives from 

Sunbeam and MacAndrews & Forbes Holdings, Inc. ("MAFCO'� in December 1997. MS & Co. 

admits that it prepared Sunbeam1s representatives for that meeting. MS & Co. lacks sufficient 

knowledge or information to form a belief as to the truth of any remaining allegations contained 

in Paragraph 3 7 and conBequently denies them. 

38. MS & Co. admits that discussions between Sunbeam, MAFCO and CPH resumed 

in early 1998. MS & Co. further admits that its Managing Directors James Stynes and Robert 

Kitts worked on MS & Co. 's engagement for Sunbeam. MS & Co. lacks sufficient knowledge or 

infonnation to form a belief as to the truth of any remaining allegations contained in Paragraph 

3 8 and consequently denies them. 

39. MS & Co. denies that it "persuade[d]" CPH to sell Coleman in exchange for 

Sunbeam stock. MS & Co. denies that it ''prepared" financial information for CPR. There is, in 

any event, no factual allegation contained in Paragraph 39 or elsewhere that identifies such 

alleged information at all, let alone with particularity. MS & Co. further denies that it knowingly 

"pro'1ided" CPH with false financial and business information, or otherwise knowingly relayed 
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false information to CPH which created an appearance that "Sunbeam was prospering and that 

Swibeam's stock had great value." Specifically, MS & Co. denies that it knowingly provided 

CPH with false 1996 and 1997 sales and revenue figures or with false projections. MS & Co. 

denies that it "falsely assured CPH that Sunbeam's 'early buy' sales program would not hurt 

Sunbeam's future revenues/' that "Sunbeam would meet or exceed,, first quarter 1998 estimates, 

that 1998 earnings estimates were accurate, that a plan to earn $2.20/share was attainable or even 

low, or that it '"specifically advised CPH that Sunbeam's first quarter 1998 sales were 'tracking 

fine' and running ahead of analysts' estimates.'' 

In any event CPH could not have relied on such alleged representations in lig.bt of 

(i) the Merger Agreement's representations and warranties (Merger Agmt. §§ 5.1-5.4), none of 

which refer to any alleged representation contained in this Paragraph, (ii) the representations and 

warranties in a separate agreement that was executed by Coleman and Sunbeam (Feb. 27, 1998 

Company Merger Agmt. § S.1-5. 12 (Ex. 3)), which are expressly incorporated into the Merger 

Agreement and none of which refer to any alleged representation contained in this Paragraph, 

and (iii) the Merger Agreement's broad integration clause which forecloses reliance on any 

alleged representation contained in this Paragraph (Merger Agmt. § 12.5). MS & Co. lacks 

sufficient knowledge or information to fonn a belief as to the truth of the remaining allegations 

contained in Paragraph 39 and consequently denies them. 

40. MS & Co. admits tl1;at CPH agreed to sell its shares in Coleman to Sunbeam, and 

that CPH agreed to accept Sunbeam stock as partial payment for the sale, but denies that MS & 

Co. 'l>ersuaded" CPH to make the deal. CPH is a sophisticated party and was represented by its 

own expert advisors and attorneys. (Id. §§ 1.1; 4.11.) CPH and its advisors also enjoyed full 

access to Sunbeam's "books, records, properties, plants and personnel.'' (Id. § 6.7.) CPH also 
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expressly disclaimed reliance on statements allegedly made during negotiations. (Id. § 12.5.) 

MS & Co. responds that the allegations contained in Para.graph 40 regarding stock value pertain 

to publicly available information, and refers to such information for the truth or falsity of such 

allegations. To the ex.tent that further response is required, MS & Co. lacks sufficient knowledge 

or infonnation to form a belief as to the truth of the allegations cont.ained in Paragraph 40 and 

consequently denies them. 

41. MS & Co. admits that on February 27, 1998, Sunbeam's Board of Directors met 

at Morgan Stanley' s New York offices to discuss Sunbeam's possible purchase of Coleman. MS 

& Co. denies the remaining allegations contained in Paragraph 41. 

42. MS & Co. admits it made a presentation during the February 27, 1998 Sunbeam 

Board of Directors Meeting. MS & Co. further admits that MS & Co. representatives, including 

William Strong. Robert Kitts, James Stynes and Ruth Porat, were present at this meeting. MS & 

Co, lacks sufficient knowledge or information to form a belief as to the truth of any remaining 

allegations contained in Paragraph 42 and consequently·denies them. 

43. MS & Co. admits that at that February 27, 1998 New York meeting, it provided. 

Sunbeam with a written "fairness opinion'' regarding the fair acquisition price of Coleman. This 

opinion was based on .financial information provided to MS & Co. by Sunbeam, Coleman, and 

Arthur Andersen, and on synergy analyses which MS & Co. received from CPH. The written 

fairness opinion explicitly stated that MS & Co . .. [has] not made any independent valuation or 

appraisal of the assets or liabilities of [Sunbeam]." (Feb. 27, 1998 Fairness Op. at 3 (Ex. 4).) 

MS & Co. denies any remaining allegations contained in Paragraph 43. 

44. MS & Co. admits that the Sunbeam Board of Directors approved the Coleman 

acquisition at the February 27, 1998 meeting in New York. MS & Co. lacks sufficient 
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knowledge or infor.mation to form a belief as to the truth of any remaining allegations contained 

in Paragraph 44 and consequently denies them. 

45. MS & Co. admits that it continued to provide invesnnent banking services to 

Sunbeam after the Coleman acquisition was approved. MS & Co. denl.es any remaining 

allegations contained in Paragraph 45. 

46. MS & Co. admits that the Coleman acquisition was announced on March 2, 1998. 

MS & Co. responds that the allega.tions contained in Paragraph 46 regarding stock prices pertain 

to publicly available information, and refers to such information for the truth or falsity of such 

allegations. To the extent that further response is required, MS & Co. lacks sufficient knowledge 

or information to form a pelief as to the truth of the allegations contained in Paragraph 46 and 

consequently denies them. 

47. MS & Co. admits that it agreed to seive as underwriter for Sunbeam's 

subordinated debentures. The "cash portion" of the consideration set forth in the Merger 

Agreement was also financed in part through a $680 . million Joan made by Morgan Stanley 

Senior Funding, an affiliate of MS & Co. (See Credit Facilities Mem.) MS & Co. lacks 

sufficient knowledge or information to form a belief as to the truth of any remalltln.g allegations 

contained in Paragraph 47 and consequently denies them. 

48. MS & Co. admits that the money raised from the sale of the debentures was used 

in part to finance Sunbeam•s acquisition of Coleman. 

49. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 49 and consequently denies them. 

SO. MS & Co. admits that the convertible debentures were presented to potential 

investors at a series of "road show"' meetings and conference calls. MS & Co. admits that it 

13 

16div-006779



09/2 1 /20 0 4  1 5:37 FAX 58 1 659 7 3 8 8  CARL TON FIELDS W P B  141 022 / 040 

reviewed and commented on the offering memorandum and other materials used to present the 

debentures to potential investors. MS & Co . denies that it •lnisrepresented Sunbeam's. :financial 

performance" or "emphasized Dunlap's purported 'turnaround' accomplishments." To the 

contrary, the offering memorandum. expressly stated that MS & Co. assumed no responsibility 

for the accuracy or completeness of Sunbeam's audited financial information and warned 

investors not to rely on any projections of future performance. (March 19, 1998 Note Offering 

Mem. at 2-3, 12-17, 72 (Ex. S).) MS & Co. denies any remaining allegations contained. in 

Paragraph 50. 

51. MS & Co. admits that it launched the debenture offering with a presentation to the 

Morgan Stanley sales forcet but denies the remaining allegations contained in Paragraph 51. 

52. MS & Co. admits that the debenture offering was increased from $500 million to 

$750 million. MS & Co. admits that the debentures were offered to investors nationwide. MS & 

Co. denies any remaining allegations contained in Para.graph 52. 

53. MS & Co. admits that its employees traveled on one occasion to Sunbeam's 

Florida offices. MS & Co. denies the remaining allegations contained in Paragraph 53, except to 

the extent that they constitute legal conclusions to which no response is required. 

54. MS & Co. admits that William Strong worked on MS & Co. 's engagement for 

Sunbeam. MS & Co. also admits that Strong has provided deposition testimony discussing 

conversations with Sunbeam officials. MS & Co. denies that Strong or any other MS & Co. 

employee was accurately apprised of Sunbeam's financial condition because MS & Co. at all 

times relied on information provided by Sunbeam management and Arthur Andersen, including 

Sunbeam's audited financial statements, MS & Co. lacks sufficient lo:10wledge or information to 
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fonn a belief as to the truth of imy remaining allegations contained in Paragraph 54 and 

consequently denies them. 

55. MS & Co. denies CPH's allegation that it was ''telling CPH and the investing 

public ... that Sunbeam's turnaround was a succ�ss, that Sunbeam's sales for the first quarter of 

1998 were ahead of expectations of outside analysts, end that Sunbeam was poised for record 

sales." Furthermore. any information communicated by MS & Co. was based on financial data 

and infonnation provided to it by Sunbeam and· Arthur Andersen - a fact that MS & Co. 

regularly publicized through disclaimer statements. MS & Co. lacks sufficient knowledge or 

information to form a belief as to the truth of any remaining allegations contained in Paragraph 

55 and consequently denies them. 

56. MS & Co. denies the allegations contained in Paragraph 56. 

57. MS & Co. admits that it received a facsimile schedule regarding Sunbeam•s 

finances on or about March 18, 1998. MS & Co. lacks sufficient knowledge or infonnation to 

fonn a belief as to the truth of the allegations contained in Paragraph 57 and consequently denies 

them. 

58. MS & Co. admits that on or about March 18, 1 998, it received a faxed financial 

schedule which reilected that Sunbeam•s January and February 1998 sales were below those of 

January and February 1997. MS� Co. denies that it made assertions or otherwise disseminated 

information to CPH or others that it knew to be false. MS & Co. denies any knowledge of the 

fact that Sunbeam had not undergone a successful tum.around, or that Sunbeam's financial 

performance had not improved in the manner presented by Sllllbeam • s management and audited 

financial statements. MS & Co. admits that on March 18, 1998, it learned that Sunbeam's first 

quarter 1998 sales were "soft... Sunbeam insisted that its sales would meet expectations, but MS 
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& Co. insisted that Sunbeam issue a press release to warn the market of the softening sales. 

Additionally, MS & Co. received two .. comfort letters" from Sunbeam's auditors, Arthur 

Andersen. MS & Co. performed all of its obligations as an underwriter of Sunbeam securities. 

MS & Co. denies that it had any role in the accounting judgments described in the complaint, or 

any obligations to audit or independently ex.amine SWlbeam's accounting records. MS & Co. 

denies that it owed any duties to CPH. MS & Co. lacks sufficient knowledge or information to 

fonn a belief as to the truth of any remaining allegations contained in Paragraph 58 and 

consequently denies them. 

59. MS & Co. admits that on March 18, 1998, it lea.med that Sunbeam's first quarter 

1998 sales were "soft." Sunbeam insisted that its sales would meet expectations, but MS & Co. 

insisted that Sunbeam issue a press release to warn the market of the softening sales. 

Additionally, MS & Co. received two "comfort letters" from Sunbeam's auditors, Arthur 

Andersen. MS & Co. performed all of its obligations as an underwriter of Sunbeam securities. 

MS & Co. denies that it had any role in the accounting judgments described in the Complaint, or 

any obligations to audit or independently examine Swibeam's accounting records. MS & Co. 

denies that it owed any duties to CPH. MS & Co. denies all remaining allegations contained in 

Paragraph 59. 

60. MS & Co. admits that Sunbeam issued a press release on March 19, 1998 that 

included language selectively quoted in Paragraph 60. MS & Co. further states that the March 
Q 

1 9, 1998 press release contained the following additional statement, omitted in the Complaint: 
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Cautionary Statements - Statements contained in this press release, including 
statements relating to the Company's expectations regarding anticipated 
performance in the future, are "forward looking statements,'' as such term is 
defined in the Private Securities Litigation Reform act of 1995. Actual results 
could differ materially from the Company's statements in this release regarding 
its expectations, goals or projected results, due to various factors, including those 
set forth in the Company's Cautionary Statements contains in its Annual Report 
on Form 10-K for its fiscal year ended December 31, 1997 filed with the 
Securities and Exchange Commission. 

(March 1 9, 1998 Press Release (Ex. 6).) 

la! 025/0 4 0  

6 1 .  MS & Co. admits that Sunbeam issued a press release on March 19, 1998 that 

included language selectively quoted in Paragraph 61. MS & Co. further states that the March 

1 9, 1998 press release contained the following additional statement, omitted in the Complaint: 

Cautionary St.atemeuts - Statements contained in this prei;s release, including 
statements relating to the Company's expectations regarding anticipated 
performance in the future, are "forward looking statements," as such term is 
defined in the Private Securities Litigation Reform act of 1995. Actual results 
could differ materially from the Company's statements in this release regarding 
its expectations, goals or projected results, due to various factors, including those 
set forth in the Company's Cautionary Statements contains in its Annual Report 
on Form 10-K for its fiscal year ended December 3 1, 1997 filed with the 
Securities and Exchange Commission. 

(/d.) MS & Co, denies all remaining allegations contained in Paragraph 6 1 .  

62. MS & Co. denies the allegation that it knew that the "shortfall from analysts' 

estimates was . . . caused by Sunbeam's acceleration of 1 998 sales into the fourth quarter of 

1997." MS & Co, lacks sufficient knowledge or information to form a belief as to the truth of 

any remaining allegations contained in Para.graph 62 and consequently denies them. 

63. MS & Co. denies the allegations contained in Paragraph 63 . 

64. MS & Co. specifically denies that it "knew that a full and truthful disclosure . . .  

would doom the debenture offering," or that it had any knowledge that the press release was 

untruthful or otheiwise misleading. MS & Co. denies the allegations contained in Paragraph 64. 

WPB#584591 .1 17 

16div-006783



0 9 / 2 1 / 2 0 0 4  1 5 : 3 9 FAX 5 61 6 5 9  7 3 6 8  CARL TON FIELDS WPB � 026 / 0 4 0  

65 , MS & Co. denies the allegations contained in Paragraph 65. To the e):.tent that 

this Paragraph quotes the Merger Agreement, that document speaks for itself and contradicts the 

allegations contained in the Complaint 

66. MS & Co, lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 66 and consequently denies them. 

67. MS & Co. denies the allegations contained in Paragraph 67. 

68. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 68 and consequently denies them. 

69. MS & Co. admits that it continued to serve as Swibeam's investment banker, and 

continued to prepare to close the debenture offering and the acquisition of Coleman, but denies 

any knowledge as to the alleged falsity of the March 19, 1 998 press release. MS & Co. denies 

the remaining allegations contained in Paragraph 69. 

70. MS & Co. admits that throughout its service to Sunbeams MS & Co. employees, 

including Tyree, spoke via telephone with representatives of Sunbeam.. MS & Co. denies any 

knowledge that the press release was untruthful or otherwise misleading. MS & Co. lacks 

sufficient knowledge or information to form a belief as to the truth of the remaining allegations 

contained in Paragraph 70 and consequently denies them. 

7 1 .  MS & Co. admits that it received "comfort letters" from Arthur Andersen; MS & 

Co. denies the al.legation that it knew that "Sunbeam's earnings for the first quarter of 1998 were 

going to miss Wall Street analysts' earning expectations.0 MS & Co. lacks sufficient knowledge 

or infonnation to form a belief as to the truth of the remaining allegations contained in Paragraph 

71 and consequently denies them. 
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72. MS & Co. admits that it continued to prepare to close both the debenture offering 

and the acquisition of Coleman. MS & Co. denies any allegation of its uhaving directly 

participated in misleading CPH and other investors.u MS & Co. responds that the allegation that 

MS & Co. ••had a duty to disclose the true facts" to CPR is a legal conclusion to which no 

response is required. MS & Co. denies the remaining allegations contained in Paragraph 72. 

73. MS & Co. admits that it received compensation for investment banking work 

performed by MS & Co. for Sunbeam. MS & Co. denies the allegation that it facilitated 

Sunbeam's fraud. MS & Co. lacks sufficient knowledge or infonnation to form a belief as to the 

truth of any remaining allegations contained in Paragraph 73 and consequently denies them. 

74. MS & Co. admits that on March 1 9, 1998, Sunbeam issued a press release which 

stated that "net sales for the first quarter of 1 998 may be lower than the range of Wall Street 

analysts' estimates of $285 million to $295 million." MS & Co. lacks sufficient knowledge or 

infonnation to form a belief as to the truth of the remaining allegations contained in Paragraph 

7 4 and consequently denies them. 

75. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 75 and consequently denies them. 

76. MS & Co. admits that it advocated issuing a press release to warn the market of 

the softening sales, but denies that it represented that Sunbeam's sales would exceed analysts' 

projections. MS & Co. denies the remaining allegations contained in Paragraph 76. 

77. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 77 and consequently denies them. 

Count I -· Fraudulent Misrepresentation 

78. MS & Co. repeats and rea.lleges its responses to Paragraphs 1 through 77 as if set 

forth herein. 
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79. MS & Co. denies the allegations contained in Paragraph 79. 

80. MS & Co. denies the allegations contained in Paragraph 80. 

8 1 .  MS & Co. denies the allegations contained in Para.graph 81 . 

82. MS & Co. denies the allegation contained in Paragraph 82. 

83. MS & Co. denies the allegation contained in Paragraph 83. 

Count II - Aiding and Abetting Fraud 

� 028/ 0 4 0  

84. MS & Co. repeats and realleges its responses to Paragraphs 1 through 77 as if set 

forth herein. 

85. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 85 and consequently denies them. 

86. MS & Co. denies the allegation contained in Paragraph 86. 

87. MS & Co. admits that, beginning in mid-1997, MS & Co. served as an investment 

banker and underwriter for Sunbeam. MS & Co. admits that it attempted to identify a party 

interested in purchasing Sunbeam, and that those efforts were ultimately unsuccessful. MS & 

Co. admits that it recommended that Sunbeam's managelllent consider acquiring other 

companies instead and suggested, as is common in corporate mergers and acquisitions, that 

Sunbeam consider using Sunbeam stock as part of the consideration for such an acquisition. MS 

& Co. denies that it had any knowledge as to the accuracy of the value of Sunbeam's stock, or 

that MS & Co . knew (or even suspected) that the value of Sunbeam's stock had been 

"fraudulently inflated.'' 

MS & Co. admits that it facilitated communications between Sunbeam and 

Coleman. but denies that it in any way ''persuaded'' CPH to sell its interest in Coleman. 
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MS & Co. admits that on March 18, 1998, it learned thafSunbeam's first quaner 

1998 sales were .. soft." Sunbeam insisted that its sales would meet expectations, but MS & Co. 

insisted that Sunbeam issue a press release to warn the market of the softening sales. 

Additionally, MS & Co. received two "comfort . letters .. from Sunbeam's auditors, Arthur 

Andersen. MS & Co. performed all of its obligations as an underwriter of Sunbeam securities. 

MS & Co. admits that the convertible debentures were presented to potential 

investors at a series of ''road show'' meetings and conference calls. MS & Co, admits that it 

reviewed and commented on the offering memorandum and other materials used to present the 

debentures to potential investors, MS & Co. denies the :remaining allegations contained in 

Paragraph 87. 

88. MS & Co. denies the allegations contained in Paragraph 88. 

Count m -- Conspiracy 

89. MS & Co. repeats and realleges its responses to Paragraphs 1 through 77 as if set 

forth her�in. 

90. MS & Co. denies the allegations contained in Paragraph 90. 

91 . MS & Co, admits that it served as a financial advisor to Sunbeam end an 

underwriter of Sunbeam securities, but denies that it in any way committed .. overt acts in 

furtherance of a conspiracy." MS & Co. denies that it performed an independent financial 

analysis of Sunbeam; to the contrary, MS & Co. informed CPH that it was relying solely on 

:financial data and information provided to it by Sunbeam and Arthur Andersen. MS & Co. 

admits that it underwrote the $750 million convertible debenture offering. MS & Co. denies the 

remaining allegations contained. in Paragraph 91 . 

92. MS & Co. denies the allegations contained in Paragraph 92. 
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Count IV .... Negligent Misrepresentation 

93 . MS & Co. repeats and realleges its responses to Paragraphs 1 through 77 as if set 

forth herein. 

94. MS & Co. admits that it served as a financial advisor to Swibeam and an 

underwriter of Sunbeam securities. MS & Co. responds that the allegations contained in 

Paragraph 94 constitute legal conclusions to which no response is required. Alternatively, MS & 

Co. denies the remaining allegations contained in P�graph 94. 

95. MS & Co. denies the allegations contained in Para.graph 95. 

96. MS & Co. denies the allegations contained in Paragraph 96. 

DEFENSES AND AFFIRMATIVE DEFENSES 

In addition to the foregoing responses, MS & Co. asserts the following defenses 

and affirmative defenses to the claims stated in CPH's Complaint. MS & Co. does not assume 

the burden of proof on these defenses when the substantive law provides otherwise. 

First Defense 

CPH's alleged claims must be dismissed on forum non conveniens grounds 

pursuant to Florida Rule of Civil Procedure l .06l(a.). 

Second Defense 

CPH's alleged claims are barred. in whole or in part, for failure to state a cause of 

action 

Fir11t Aflinnative Defense 

CPH1s alleged claims are barred, in whole or in part. by the doctrine of waiver. In 

particular, CPH contractually waived its alleged claims when it agreed in Section 12.5 of the 

Merger Agreement and Section 10.4 of the Company Merger Agreement that the Agreements 

contained the entire agreement and understanding between CPH and Sunbeam and that the 
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provisions of the Agreements superseded ''all prior agreements and understandings, oral or 

written" with respect to the subject of the Agreements. (Merger Agm.t. § 12.5; see Company 

Merger Agmt. § 10.4.) 

Additionally, CPH waived its alleged claims when CPH failed to exercise its contractual 

rights under the Merger Agreement and Company Merger Agreement to examine Sunbeam's 

books, records, and facilities and then failed to invoke the "material adverse effect'' clause of the 

Merger Agreement. · CPH failed to make a reasonable inquiry into information conceming 

Sunbeam's financial statements, results of operations, projections, facilities, and business plans 

(hereinafter "Sunbeam Infonnation'") after signing the Merger Agreement and Company Merger 

Agreement, after Sunbeam issu� its March 19, 1998 press release, and before CPH accepted 

over 14 million shares of Sunbeam common stock as partial consideration for the sale of its 

interest in Coleman. CPH then failed to invoke Section 8.2(c) of the Merger Agreement, a 

remedy available solely to CPH, thereby permitting the transaction to close and waiving its 

alleged claims. 

Second Affirmatin Defense 

CPH's alleged claims are barred, in whole or in part, by the doctrine of estoppel. 

In particular, CPH, is estopped from asserting its claim for the following reasons. 

(a) By virtue of the customs and practices in the New York financial markets 

observed in connection with the negotiation of mergers and acquisitions among sophisticated 

parties) CPH as an affiliate of MAFCO, understood and agreed that MS & Co.1 as Sunbeam's 

investment banker� did not make any representations or warranties to CPH about the accuracy or 

completeness of the Sunbeam Information supplied to CPH. CPH further understood and agreed 

MS & Co. would not have any liability to CPH by reason of CPH's use of the Sunbeam 

Information that �S & Co. provided to CPH. MS & Co. relied upon CPH's understanding and 
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agreement to the customs and practices in the New York financial markets when MS &Co. 

provided Swibeam Infonnation to CPR. CPH is now estopped from claiming to have relied 

upon Sunbeam Information that MS & Co. supplied to CPH. 

(b) By virtue of a letter agreement with Sunbeam dated February 23, 1998, and 

acknowledged in the Merger and Company Merger Agreements (Merger Agmt. §§ 6. 7, 1 1 .2 

12.5; Company Merger Agmt. §§ 7.2, 9.2 10.4), CPH, as an affiliate of Coleman, agreed that 

Sunbeam and its representatives, including MS & Co., did not make any :representations or 

warranties about the accuracy or completeness of the information that they supplied to CPH. 

CPH further agreed that Sunbeam and its representatives, including MS & Co ., would not have 

any liability to CPH by virtue of CPH's use of the infonnation that they provided to CPH. MS & 

Co. relied upon CPH's agreement when jt provided Sunbeam Infonnation to CPH, and CPH is 

estopped from now claiming to have relied upon information supplied to CPH outside of Merger 

Agreement or the Company Merger Agreement. 

(c) By virtue of Section 12.5 of the Merger Agreement and Section 10.4 of the 

Company Merger Agreement. CPH agreed that the Merger Agreement and the Company Merger 

Agreement contained the entire agreement and understanding between CPH and SWibeam and 

that the provisions of the Agreements superseded "all prior agreements and understandings, oral 

or written" with respect to the subject of the Agreement.&. (Merger Agm.t. § 12.5; see Company 

Merger Agmt. § 10.4.) MS & Co. relied u:pon CPH ts agreement when MS & Co. provided 

Sunbeam. Information to CPH, and CPH is estopped from now claiming to have relied upon 

information supplied to CPR outside of the Agreements. 

( d) CPH bargained for and received access to Sunbeam Information pursuant to 

Section 6.7 of the Merger Agreement and to Sections 7.2 and 7.3 of the Company Merger 
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Agreement. When M S  & Co. provided Sunbeam Information to CPH, MS & Co. relied upon 

CPH's contractual undertaking and ability to verify independently all statements that MS & Co. 

or Sunbeam made t.o CPH. CPH is estopped from now claiming to have relied upon information 

supplied to CPH by MS & Co. or Sunbeam when CPH, a sophisticated party, had equal access to 

Sunbeam Information and equal ability to evaluate Sunbeam Information. 

(e) CPH held itself out to be and is a COIIlillercially and financially sophisticated 

party, capable of protecting its own interests, MS & Co. relied upon these representations when 

it provided Sunbeam Information to CPH, and CPH is estopped front now disclaiming these 

representations. 

(f) CPH represented to Sunbeam and MS & Co. that it had retained and would rely 

upon its own sophisticated advisors, including an investment banker and a law firm capable of 

protecting CPH's interests. CPH and its advisors represented that they were doing their own due 

diligence on CPH' s behalf through the meetings and infonnation that they requested from 

Sunbeam and its advisors. MS & Co. relied upon these representations when it provided. 

Sunbeam Information to CPR, and CPH is estopped from now disclaiming these representations. 

Third Affirmative Defense 

To the extent that CPH sustained any cognizabJe damages, the damages claimed 

by CPH were the result, in whole or in part. of CPH's failure ,to mitigate its damages. In 

particular, CPH investigated but failed to pursue reasonable available measures to hedge its 

position with regard to its ownership of Sunbeam stock. Had CPH implemented the potential 

hedges available, CPH would not have suffered the loss of the value of Sunbeam stock that 

occurred during and after June of 1998. In addition, CPH failed to mitigate its datnages when it 

chose to install its own executives at Sunbeam and to accept warrants from Sunbeam to settle its 

alleged claims against Sunbeam. CPH chose to keep and indeed increase its holdings in 
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Sunbeam, talcing its chances that Sunbeam stock would increase in value, rather than selling its 

Sunbeam stock and reasonably limiting i� losses. 

Fourth Affirmative Defense 

Any future claim by CPH for punitive damages is barred, in whole or in part, 

because (i) MS & Co. did not engage in intentional misconduct; {ii) the allegedly tortuous 

conduct is not gross. wanton, willful, reckless or otherwise morally culpable; and (iii) the alleged 

conduct was not part of a pattern directed at the public generally. 

Fifth Affirmadve Defense 

To the ex.tent that CPH sustained any cognizable damages, the damages claimed 

by CPH were the result, in whole or in part, of the comparative negligence, fault or culpable 

conduct of CPH (including its parent corporations and its direct or indirect wholly and majority 

owned subsidiaries) at the times and places set forth in the Complaint. As a result thereof, MS & 

Co. is entitled to have its liability to CPH, if any, reduced pursuant to N.Y. C.P.L.R. § 141 1 and 

Florida Statute § 768.81 .  In particular, fault should be apportioned to CPH for its negligence or 

fault in failing to request, review or make use of available Sunbeam Infonnation. The 

negligence of CPH, itself or by or through its agents and advisors. caused or contributed to 

CPH's damages in the following ways: 

(a) CPH was negligent in failing to make a reasonable independent inquiry into 

Sunbeam Information including but not limited t.o failure to request access to Sunbeam's books 

and records, before agreeing to accept over 14 million shares of Sunbeam common stock as 

partial consideration for the sale of its interest in Coleman and signing the Merger Agreement, 

and directing the signing of the Company Merger Agreement. 

(b) CPH was negligent in failing to make a reasonable inquiry into the Sunbeam 

Information available to CPH after signing the Merger Agreement and Company Merger 
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Agreement, including but not limited to information available pursuant to Section 6. 7 of the 

Merger Agreement and to Sections 7 .2 and 7 .3 of the Company Merger Agreement, and before 

CPH accepted over 14 million shares of Sunbeam common stock as partial consideration for the 

sale of its interest in Coleman. 

( c) CPH was negligent in failing to make a reasonable inquiry into Sunbeam. 

Information after Sunbeam issued its March 1 9, 1998 press release and before CPH accepted 

over 14 million shares of Sunbeam common stock as partial consideration for the sale of its 

interest in Coleman. 

(d) CPH was negligent in failing to make a reasonable inquiry concerning the 

existence or absence of a "material adverse effect" as defined in the Merger Agreement and the 

Company Merger Agreement before the closing of the Merger Agteement at which time CPH 

accepted over 1 4  million shares of Sunbeam common stock as partial consideration for the sale 

of its interest in Coleman. 

( e) CPH was negligent in failing to make use of the means available to CPH to 

investigate or confinn statements about Sunbeam Information made to CPH by Sunbeam or MS 

& Co. during late 1 997 and the first quarter of 1998 before CPH accepted over 14 million shares 

of Sunbeam common stock as partial consideration for the sale of its interest in Coleman. 

Sixth Affirmative Defense 

To the extent that CPH sustained any cognizable damages, the damages claimed 

by CPH were the result, in whole or in part, of the negligence or fault of one or more third parties 

for whom MS & Co. bears no responsibility and over whoin MS & Co. had no dominion, 

authority, or control. As a result thereof, MS & Co. is entitled to have its liability to CPH, if any. 

reduced pursuant to N.Y. Gen. Oblig. § 15-108 or Florida Statute § 768.81 .  More specifically, 

fault should be apportioned to Sunbeam and its subsidiaries and successors in interest 
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( colleetively "Sunbeam") for its negligence or fault in preparing and providing Sunbeam 

Infonnation to CPH, MS & Co. and third parties, and its negligence in making disclosures 

required by federal securities laws. Sunbeam's negligence caused or contributed to CPH's 

damages in the following ways: 

(a) Federal laws and regulations imposed upon Sunbeam, a publicly held company, a 

duty to prepare and publicly file financial statements that present fairly, in all material respects, 

the consolidated financial condition of Sunbeam. Sunbeam negligently breached that duty when 

it filed inaccurate or incomplete financial statements for 1996, 1997, and the first quarter of 

1998. 

(b) Beginning :in the fall of 1997 Sunbeam engaged MS & Co. to serve as its 

investment banker. As a result of this engagement, MS & Co. acted as an advisor to Sunbeam in 

certain aspects of Sunbeam's acquisition of Coleman and two other companies. Sunbeam later 

engaged MS & Co. to purchase for resale (''underwrite") $2,014,000,000 face value of Sunbeam 

Zero Coupon Convertible Senior Subordinated Debentures, which were issued by Sunbeam in 

March of 1998. AP> part of its activities as an investment banker and an undeiwriter, MS & Co. 

made inquiries of Sunbeam concerning Sunbeam Information. Sunbeam had a duty to provide 

MS & Co. with true and accurate Sunbeam Information. In response to MS & Co.'s inquiries 

and on it.s own initiative, Sunbeam. provided MS & Co. with Sunbeam Information that Sunbeam 

knew or should have known, in the exercise of reasonable care was inaccurate or incomplete. 

Sunbeam provided such Sunbeam Infonnation, including but not limited to the publicly filed 

financial statements identified in subparagraph (a), to MS & Co. with the knowledge and 

understanding that MS & Co. would provide such Sunbeam Information to third parties, 
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including CPH. Sunbeam failed to use reasonable care in providing MS & Co. with truthful and 

accurate Sunbeam Information. 

(c) On March 18, 1998, MS & Co. made inquiries of Sunbeam concerning 

Sunbeam's sales to date and total projected sales for the first quarter of 1998. In response to MS 

& Co. 's inquires, Sunbeam provided Sunbeam Information concerning its first quarter 1 998 sales 

which, in the exercise of reasonable care, Swtbeam knew or should have known was incorrect. 

Sunbeam failed to use reasonable care in providing MS & Co. with truthful and accurate 

Sunbeam Infonnation. 

(d) During the course of Sunbeam's negotiations with CPH, Sunbeam provided CPH 

with Sunbeam Information, which, in the exercise of reasonable care, Sunbeam knew or should 

have known was incorrect. Sunbeam failed to use reasonable care in providing CPH with 

truthful and accurate Sunbeam Information. 

(e) ht June of 1998, a special committee of Sunbeam's board of directors engaged in 

an investigation of Sunbeam Information for 1 996, 1997, and the first quarter of 1998. As a 

result of this investigation, Sunbeam determined and announced publicly that it would be 

required to amend its publicly filed financial statements for 1 996, 1 997 and the first quarter of 

1998. Through these restatements Sunbeam acknowledz:ed in October of 1998 that the Sunbeam 

Information that it had provided to MS & Co., to CPH, and to the public was inaccurate and 

incomplete. 

(f) Sunbeam's negligence in preparing, filing, and providing inaccurate and 

incomplete Sunbeam Infonnation as aforesaid is the sole proximate cause of CPH's damages. 
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�eventh Aftlrmative Defensf: 

Eighth Aff"ll'IJl8tive Defense 

MS & Co. is entitled to a set-off for any settlement by any party or non-party to 

CPH for any claim arising out of the transactions that are the subject of the Complaint pursuant 

to N.Y. Gen. Oblig. § 15-108 or Florida Statutes § 46.0lS, 768.3 1 and 768.041. The basis for 

such set-off is set forth fully in these Affinnative Defenses. In particular, MS & Co. is entitled 

to a set-off as a result of the settlement between CPH and Sunbeam dated August 12, 1998 (Ex. 

7) and the settlement between CPH and Arthur Andersen dated October 10, 2002 (see Dec. 4, 

2003 Order on Defendant's Motion to Compel Production of Settlement Agreement). 

WHEREFORE, MS & Co. denies that CPH is entitled to any relief whatsoever, 

and to the extent that CPH should recover any damage award, that award should be offset by 

CPH's failure to take appropriate steps to mitigate its damages, CPH's own negligence, the 

comparative fault of third parties, and the settlements that CPH has already received. MS & Co . 

respectfully requests that the Court enter judgment for MS & Co. dismissing the complaint with 

prejudice, and grant such other and further relief as may be just and proper. 
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£.ERTJFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsUnile end Federal Express on this __ 

day of ____ _, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 lSlh Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
Michael K. Kellogg 
James M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS P.L.L.C. 
SUlllller Square 
161 5 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

(Pro Hae Vice Pending) 

WPB#584S9J .I 

CARLTON FIELDS, P.A. 
222 Lakeview Ave. , Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: ji8Ill10@carltonfields.com 

Joseph Janno, Jr. 
Florida Bar No. 655351 

Counsel for Morgan Stanley & Co. Incorporated 
and Morgan Stanley Senior Funding. Inc. 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOC� LLC 
One IBM Plaza, Suite 400 
Chicago, IL 6061 1 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated and 

Morgan Stanley Senior Funding, Inc. will take the videotaped deposition of Karen K. Clark, 

pursuant to Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take 

place beginning on October 8, 2004, at 9:30 a.m. and continue from day to day until completed 

at the offices of Kirkland & Ellis, LLP, 777 South Figueroa Street, Los Angeles, California, 

90017. The deposition will be taken before a person authorized to administer oaths and recorded 

by stenographic and videographic means. The video operator will be Esquire Santa Ana of 2100 

N. Broadway in Santa Ana, California. The witness is instructed to produce all books, papers, 

and other things in her possession or under her control relevant to this lawsuit (and not 

previously produced in discovery) on October 4, 2004. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 21st 

day of September, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 

655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: #tffeC� 
Michael C. Occhuizzo 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

. 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant(s). 

______________ / 

ORDER AND NOTICE OF HEARING 

This case came before the Court, in Chambers, on Coleman (Parent) Holdings, Inc.'s 

Motion to Appoint Commission. Based on the foregoing, it is 

ORDERED AND ADJUDGED that hearing on Coleman (Parent) Holdings, Inc.'s 

Motion to Appoint Commission is hereby set for 

September 23, 2004, at 10:00 a.m. 

at the West Palm Beach Courthouse, Room 1lA,205 

DONE AND ORDERED in West Palm 
day of September, 2004. 

--

alm Beach County, Florida thisd-/ 

IZABETH T. MAASS 
Circuit Court Judge 
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copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, Il 60611 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SP.Al'HSH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 
derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 
Adrninistrativa de la Corte ADA, situada en el 205 North Dixie·Highway, Oficina 5.2500, West Palm Beach, Florida, 
33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dias ha.biles despues de recibir esta [describa la 
notificaci6n]; si tiene incapacidad de oir 6 hablar Harne al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki Infllll, ki bezwen ninpot akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 
koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte koodinate ADA ya nan Biro AdrninistratifTribinal nan cite 
Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 
teiefonn-nan se (561) 355-4380, rele de (2) jou de le ou resevwa [ notis sa-a]; si ou hebe ou byen soud rele 
1-800-955-8771. 

FRENCH 

Si YOUS etes infirme, et en besoin de n'importe accommodation pour pouvoir participer a ces procedures, YOUS pouvez 
gratuitement recevoir, certains services. S'il-vous-plait contactez le coordinateur du Bureau Adrninistratif du Tribunal 
de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 
telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 
appelez 1-800-955-8771. 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

I 
������������������ 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

STIPULATION REGARDING DRAFT EXPERT REPORTS 

Morgan Stanley & Co. Inc. and Morgan Stanley Senior Funding, Inc. (collectively 

"Morgan Stanley"), by and through their undersigned attorneys, and Coleman (Parent) Holdings 

Inc. and MacAndrews & Forbes Holdings, Inc. (collectively "CPH"), by and through their 

undersigned attorneys, stipulate as follows: 

1. Both Morgan Stanley and CPH expect that their respective expert witnesses will 

prepare and produce expert reports in connection with this action. 

2. Counsel for Morgan Stanley and CPH have conferred, and have agreed that the 

potential discovery of drafts of expert reports, and other documents and communications related 

to such reports, would add time and cost to the process of preparing such reports, and thus have 

determined that the parties have a mutual interest in ensuring that such drafts, related documents, 

or any communications between the p(1.rties, their respective counsel, and their respective 
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consulting and/or testifying expert regarding any such draft, are not subject to discovery in this 

action. 

3. Consequently, the parties stipulate that: 

a. The drafts of any report prepared in connection with this action, by any consulting 

and/or testifying expert retained by either party, or any employee or agent of any 

such expert, will not be discoverable or admissible in evidence in connection with 

this action. Such drafts will include any revisions to, or mark-ups of, any draft of 

any report prepared in connection with this action. 

b. Any communications between the parties, their respective counsel, and their 

respective consulting and/or testifying experts in this action, insofar as that 

communication relates to any draft of any expert report, as discussed above, also 

will not be discoverable or admissible in evidence in connection with this action. 

John Scar 
Florida r No. 169440 
SEAR Y, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2 139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33402-3626 
Telephone: (561) 686-6300 

Jerold S. Solovy 
JENNER & BLOCK LLP 

One IBM Plaza, Suite 4400 
Chicago, Illinois 606 1 1  
(3 12) 222-9350 

Counsel for Coleman (Parent) Holdings Inc. 
and MacAndrews & Forbes Holdings 
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Josep Ianno, Jr. 
Florida Bar No. 655351 
CARL TON FIELDS, P.A. 

222 Lakeview Ave. Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carlton fields.com 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 6 18349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. Incorporated 
and Morgan Stanley Senior Funding 
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ORDER APPROVING STIPULATION 

THIS CAUSE, having come before the Court upon the foregoing stipulation, and after 

having reviewed the agreement of the parties, the Court approves the stipulation. 

DONE AND ORDERED in chambers in West Palm Beach, Florida this t� day of 

�� September, 2004. '\�V;_� &.. 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, Esq. 
655 15th Street, NW, Suite 1200 
Washington, DC 20005 

John Scarola, Esq. 
2 139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, IL 606 1 1  

CHICAGO_l 134127_1 

S\\:I t ' t��I\ 
C;,'i.V \l��� �}'Ot.\�\, 

Elizabeth Maass �'U��· 
Circuit Judge 
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2139 PALM BEACH LAKES BL\ J_ 
WEST PALM BEACH. FLO! ID' 33409 

THE TOWLE HOUSE 

517 NORTH CALHOUN STREET 

TALLAHASSEE. FL 32301-1231 

PO. DRAWER 3626 

WEST PALM BEACH. FLOI ID' 33402 P.O. DRAWER 1230 

TAl.LAHASSEE. FLORIDA 32302 

(561) 686-6300 
1-800-780-8607 
FAX: (561) 478-0754 

ATTORNEYS AT U\\\': 

ROSA.LYN SIA 8AKEF1-8ARNE� 

F. GREGORY 8ARNH1\R!"" 

LANCE BLOCK" 
EAR\.. L. DENNE'( )R • 

SEAN C. DOMNICK' 
JAMES W. GVSTl·.FSON. JR. 

JACI'< P H�Ll 
DAVID K. KELLEY. JA' 

WILLIAM S. KH'iG 
DARRYL L. l�1NIS' 

WiLUAM A. NORTON" 
C1AV!O J SALES' 

JOHN SCAROLA' 
CHR1.ST1AN D. SEARCY' 

HAP.RY A. SHEi/iN 
JOHN A SHIPLEY Ill' 

CHRISTOPHER K SPEED• 

KARE!'-! E. TERM't" 
C. CALVIN WARRINER lil' .. 

OAViD J \VHl'TE' 

"SHAR::;HO\.DERS 

PARALEG:,LS· 

ViVlAN :,.,YAN· TEJEDA 
i....AUR�!:: J. BRiGGS 

DEMJE l CADY 
DA�../IEL J C/�LLCl/..'AY 

EMILIO Dl..G.MANT:S 

A.il.NDY M DUFRESNE 
DAVID W. GIU,tORE 

TED E. KULESA 
JM,·�ES PETER LCVE 

CHRiSTOPMER J. PILATO 
ROBER! \\1. P:TCHER 

KATHLEEN $1�.!0N 
ST1:VE M. S�.llTH 

\.·./,.;LT�A A. STE!N 

3Rti1N P SUU.J'/AN 

KEViN J. WALSH 
JUDSON V-IHITEHORN 

VIA FACSIMILE 561-659-7368 
September 22, 2004 

Joseph lanno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue, Suite l 400 
West Palm Beach, FL 33401 

Re: Coleman(Parent)Holdings Inc. v. Morgan Stanley & Co., be_ 
Matter No.: 029986-230580 

Dear Joe: 

(650) 224-7600 
1-868-549-7011 

FAX: (850) 224-7602 

Enclosed is a copy of Plaintiffs' Motion to Allo\v CPH in Excess of 30 Interrogatories_ 
Also enclosed is our Notice of Hearing on the motion for September 29, 2004. 

If there is a possibility of resolving any of the issues raised in the motion without the 
necessity of court intervention, please call me. Since my scbedule often makes it 
difficult to reach me by phon1� during regular business hours, I in v ite you, if necessary, 
to call me at home in the evening at 561-575-2427. 

JACK SCAROLA 
JS/mm 
Enc. 

cc: Thomas Clare, Esq. (Via Fax) 
Jenner & Block LLP (Via Fax) 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM EEACH COUNTY. 
FLORIDA 

COLEi 'IAN (PARENT) HOLDINGS INC., 

Plaintiff, 

VS. 
MOI .CAN STANLEY & CO., INC., 

Defendant, 

-------------------I 
MOI .CAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 
MA< :ANDREWS & FORBES HOLDINGS, INC., 

Defendant, 
I -------------------

Case No. CA 03-5045 AI 

Case No. CA 03-5165 Al 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has callE:d up for hearing the 

follo .vi 1g: 

DA1E 

TI1\1 E 

JUDG!::: 

PLAC<:,: 

September 29, 2004 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 N011h Dixie Highway, 
West Palm Beach, FL 33401 

SPE 2l FIC MATTERS TO BE HEARD: 

C ileman (Parent) Holdings Inc.'s Motion to Allow CPH in Excess of 30 Interrogatories 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

reso· V( the discovery dispute without hearing. 

16div-006808
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Colen ar Holdings, Inc. vs Morgan Stanley & Company 

Case. fo : 2003 CA 005045 AI 
Notic·: o ·Hearing 

141003/009 

f I-IEREBY CERTIFY that a true and c01Tect copy of the foregoing has been furnished by 

U.S. M iil to all Counsel on the attached list, this ;L'L /_; t.> day of . .  '.)::t).+-, 

JACK SCAROLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhai1 & Shipley, P.A. 

, 2004. 

2139 Palm Beach Lakes Bc1ulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for CPH 

2 
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Colen ar Holdings, lnc. vs Morgan Stanley & Company 
Case l fo : 2003 CA. 005045 AI 
Notic1 o ·Hearing 

�OUNS.EL LIST 

Jose] 1h [anno, Jr., Esquire 
Carll or Fields, et al. 
222 : Ja (eview A venue 
Suit� 1, 00 

Wes F 1!111 Beach, FL 33401 

Tho11a; D. Yannucci, P.C. 
Tho11a; A. Clare 
Bret l\ fcGurk 
Kirk a1 .d and Ellis 
655 ;5 h Street, N.\V., Suite 1200 

Was ii; cgton, DC 20005 

Jero d ). Solovy, Esq. 
Je111i;�r & Block LLP 
One II M Plaza 
Suit1: L 400 

Chic af o, IL 60611 

3 

141004/009 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY. 
FLORIDA 

COL El 1AN (PARENT) HOLDINGS INC, 
Plaintiff 

CASE NO. CA 03-504:5 AI 

vs. 

MOLC AN STANLEY & CO., INC., 
Defendant. 

---------------·----I 
M01:( AN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-516:5 AI 

Plaintiff, 

vs. 

MA< :p NDREWS & FORBES HOLDINGS INC., 
et al, 

Defendants. 
I I -- -------------·-----

COLEMAN (PARENT) HOLDINGS INC.'S l\'IOTION 

TO ALLO\V CPH IN .EXCESS OF 30 INTERROGATORIES 

Coleman (Parent) Hold ings Inc. ("CPH"), by its attorneys , hereby requests this Court to 

allo\! <:PH in excess of 30 inten-ogatories. In support of this motion, CPH �:tates as follo\vs: 

1. CPH to date has propounded five sets of interrogatories. Set 1 contained 10 

inter ·o �atories (Ex. A), Set 2 contained 2 interrogatories (Ex. B), Set 3 con tained I intenogatory 

(Ex. C 1, Set 4 contained I interrogatory (Ex. D), and Set 5 contained 1 i nterrogatory (Ex. E). 

Mor ?a 1 Stanley ans\vered CPI-I's first set of interrogatories, but ans-.vered only the first 

inter �o �atory and paii of the second inten-ogato1y in the second set, on the ground that once the 

subi: ar s supposed ly set forth in the in teITogatories \Vere counted, CPH had exceeded the limit of 

30 s1�t orth in the Florida Rules of Civil Procedure. See Ex. F. 

2. Morgan Stanley since has taken the position that additional interrogatories exceed 

the : 0 interrogatory limit Morgan Stanley refused to answer the third se1 of interrogatories on 

that gr )Lmd (Ex. G)-although the parties later resolved the issues raised by the inteITogatories 

by a �r :ement Moreover, while the answers to the fourth and fifth sets of i nterrogatories are not 

16div-006811
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due ur ti! mid-October, Morgan Stanley has advised that it "is unwilling to consent to a11 

ex.te1 si m of the 30-interrogatory limit" with respect to those intcrrogatorie�;. See Ex. H, 9/17/04 

LettEr: rom T. Clare to M. Brody . 

3. The interrogatories Morgan Stanley has refused to ansvver pllinly are relevan t  and 

prop :r. The second intelTogatory in the second set asks Morgan Stanley to identi fy handwriting 

on c er ain specified documents that Morgan Stanley itself produced. See Ex. B. The 

inter ·o. �atory in the fourth set requests 1be factual basis for Morgan Stanley's partial or complete 

deni: .ls of 1 6  of the 21 requests for admission in CPH's third set of reques·:s for admission. See 

Ex. D. The interrogatory in the fifth set requests the factual basis for Morgan Stanley's 

catei .01 ical denials of the three requests for admission in CPH' s fourth set of requests for 

adrn: ss on. See Ex. E. 

4. Because intenogatories are a desirable way to facilitate discovery in a cost-

effec fr e manner, and because the number of inten-ogatories CPH has served to date plainly is 

reas< •n; ble in light of the magnitude and complexity of this litigation , CPH respectfully requests 

that hi:; Comi allow all of the interrogatories CPH has served to date. CPH fmiher requests that 

this ::curt direct Morgan Stanley to respond to the lmans\vered inteITogatories in Sets 2-5 within 

the� re lter of: (a) 14 days from the date of the Court's Order on this motion or (b) 30 days from 

the c at : of service of the inten-ogatories in question. 

2 
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Datec I: September 22, 2004 

Jerol i � .. Solovy 

Rona Id L. Manner 
Jeffn y I. Shaw 
JENI JE R & BLOCK LLP 
One B vI Plaza 
Chic; tg 1, Illinois 60611 
(312: 2 �2-9350 

# 11551 . ! I  l 

141007 /009 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC 

-------==c ------------

- /__,�-- ''\ 
BK _ _  :::= 9---e= -'----

-------
One ofits Attorneys 

John Scarola 
SEARCY DENNEY SCAROLA 

BARJ."IHART & SEIPLE''. P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTJFICATE OF SERVICE 

[HEREBY CERTIFY that a true and correct copy of the foregoing tas been furnished by 
:\ 

7 ) ),_.,�-� ,..' 
Fax i .111, Federal Express to all counsel on the attached list on this_.-_' .. ,_."·-_-_ day of 

/ . . · .. '--
___.::: 2 (:.-1-Jf i ' 2004. 

cr��--
.TACK SCAROLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Bo,11evard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Jose1 ·h [an no, Jr., Esquire 
Carlt Jr Fields, et al. 
222 i .a :eview Avenue 
Suite ll 00 
\Vesi P tlm Beach, FL 33401 

Thona; D. Yannucci, P.C. 
Thor rn ; A. Clare 
Brett f-.. cGurk 
Kirk at d and Ellis 
655 5 h Street, N.W., Suite 1200 
Was ti1 gton, DC 20005 

Jerol j ; , Solovy, Esq. 
Jenn !r & Block LLP 
One lE M Plaza 
Suitt 4 .J.00 
Chic 1g ), IL 60611 

141009/009 

COUNSEL LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant( s ). 

NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated and Morgan 

Stanley Senior Funding, Inc. will take the videotaped deposition of Jerry Levin, pursuant to 

Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take place on 

October 21 & 22, 2004, at 9:30 a.m. and continue from day to day until completed at the offices 

of Carlton Fields, P.A., 222 Lakeview Ave., Suite 1400, West Palm Beach, Florida 33401. The 

deposition will be taken before a person authorized to administer oaths and recorded by 

stenographic and videographic means. The video operator will be Esquire Deposition Services 

Courthouse Tower, 44 West Flagler Street, 14th Floor, Miami, Florida. The witness is instructed 

to bring all books, papers, and other things in his possession or under his control relevant to this 

lawsuit (and not previously produced in discovery) to the examination. 

1 
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Dated: September 23, 2004 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
Zhonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated & Morgan Stanley Senior 
Funding 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

BY: �(�f 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and federal express on this 23rd day 

of September, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar # 618349) 
Thomas A. Clare 
Zhonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated & Morgan Stanley Senior 
Funding 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

3 
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SERVICE LIST 

Counsel for Coleman(Parent) Holdings & MacAndrews & Forbes 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 

4 
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IN THE CIRCUIT COURT OF THE 
FIFTBENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., . 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. CASE NO: CA03-516S AI 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

WPB#571076.14 

September 29, 2004 

8:45 a.m. (time permitting) 

Palm Beach County Courthouse, Cowtroom I IA 
205 North Dixie Highway 
West Palm Beach, Florida .33401 

Judge Elizabeth T. Maass 

Morgan Stanley's Verified Motion to Admit Mark C, 
Hansen, Pro Hae Vice; 

16div-006820
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Coleman v. Morgan Stanley 
Case No: 03..CA-005045 AI 

Notice of Hearing 
Pagel 

Morgan Stanley's Verified Motion to Admit James 
M. Webster, III, Pro Hae Vice; 

Morgan Stanley's Verified. Motion to Admit 
Rebecca A. Beynon, Pro Hae Vice 

KlNDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve the issues 
contained In the foregoing motions or matters will be made with opposing counsel 
prior to hearing on these matters on the Court's Motion Calendar. 

If you are a person with a disability who needs any accommodation iiJ. order to participate in this 
proceeding, you are eu6&d. at no cosu to you, to the pwvisiou of certain assistance. Please contact 
die ADA Coordinator :in the Adminimtive Office of tho Court, Palm Beach C.Ounty Courthouse, 
205 North Dixie Highway, RnomS.2500, WestPldmBeach,. Florida33401; telepbo:oelll1Jllbcr(561) 
355-2431 wilhin. two (2) working day& of your :receipt of this notice; if you. am hearing or voice 
impaired, call 1-800-955-8771. · 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on thi� 
day of September, 2004. 

Thomas D. Y8llnncci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N. W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879�5200 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

WPB#571076.14 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 
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Jack Scarola. 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SIDPLEY, P.A. 
2139 Pahn Beach Lakes Blvd. 
West Pahn Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPBtf!i71076.14 

· CARLTON FIELDS WPB 

SERVICE LIST 

� 004/023 

Coleman v. Mo"i:an Stanley 
Case No: 03-CA-00504S AI 

Notice ofHearing 
Page3 
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IN THE FIFTEENTH JUDICIAL ClllCUIT 
IN AND FOR PALM BEACH COUNIY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff. 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff. 

vs. 

MACANDREWS & FORBES HOLDJNGS, INC., 

Defendant. 

CASE NO: CA 03-5045 Al 

CASE NO: CA 03-5165 AI 

VERIFIED MOTION TO ADMIT 
JAMES M. WEBSTER ID. PRO HAC VICE 

Morgan Stanley & Co. lncOiporated and Morgan Stanley Senior Funding, Inc. 

(collectively "Morgan Stanley"), pursuant Fla. R. Jud. Adm. 2.061, requests this Court to admit 

attorney James M. Webster III, pro hac vice, and in support of this Motio� states the following: 

1. Morgan Stanley requests that this Court permit James M. Webster m an attorney 

with the law firm of Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C., whose address is 1615 M 

Street, N.W., Suite 400, Washington, D.C. 20036, to appear pro hac vice and participate fully in 

this action as additional colUlSel on behalf of Morgan Stanley. Morgan Stanley retained Mr. 

Webster and the fum of Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C. on February 23, 2004, 

to provide legal representation in connection with the above-captioned consolidated cases. 
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2. Mr. Webster is a member jn good standing of the Bar of the District of Columbia, 

where he was admitted on April 1, 1996, aii.d the Bar of the State of Mazyland, where he was 

admitted on December IS, 1994. He is also! admitted to practice in the U.S. District Courts for 

the District of Columbia and Maryland, a.D.d. the U.S. Courts of Appeals for the District of 

Columbia and Fourth Circuits. Mr. Webster has not been disciplined in any jurisdiction, 

3. Mr. Webster has read all the applicable provisions of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4. This ve,rified motion complies with the Rules ofJudicial Administration. 

S. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. On April 13, 2004, Mr. Webster was admitted pro hac vice by this Court to 

represent Morgan Stanley in the matter Morga11 Stanley & Co. Incorporated v. Arthur Andersen 

LLP, No. CL 04-2257 AA (Miller, J,). Mr. Webster has not, in the past five years, sought pro 

hac vice admission in any other matter before this or any other Florida state court. 

7. Mr. Webster will be associated with Joseph Ianno. Jr. for purposes of this 

representation. Mr. lanno is a member in good standing of the Florida Bar. 

8. A proposed order granting this Motion is attached hereto. 

9. Counsel for Coleman (Parent) Holdings, Inc., and MacAndrews and Forbes, Inc. 

has been consulted regarding this motion and has advised that Plaintiff objects to this motion, 

although they refused to provide the basis for the objection. 

WHEREFORE, Morgan Stanley respectfully requests that James M. Webster m be 

authorized to appear pro hac vice as counsel for Morgan Stanley in this matter. 

2 
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The undersigned verifies that he has knowledge of the facts stated herein, and that the 

statements in the foregoing motion are true and correct. 

JamesM. Webster ill 

Da!OO: fz-¥tf 

Respectfully submitted, 

3 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Motion To Admit 

James M. Webster Pro Hae Vice has been .furnished to all counsel of record on the attached 

servfoe list by facsitnile and Federal Express on thisd'-fS'day of September, 2004. 

SERVICE LIST 

Jack Scarola 
SEARCY, DENNEY, SC.AB.OLA, 
BARNHARDT & SHIPLEY, P.A.. 
2139 Palm Beach Lakes Blvd, 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 6061 1 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

4 
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IN THE FIFTEENTH JUDICIAL CIRCUll' 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plainti� 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant 

��������������..........._/ 

CASE NO: CA 03-5045 AI 

CASE NO: CA03-5165 AI 

ORDER GRANTING VERIFIED MOTiON TO 
ADMIT JAMES M. WEBSTER, III. PRO BAC VICE 

THIS CAUSE came before the Coutt on Morgan Stanley & Co. Incorporated's and 

Morgan Stanley Senior Funding, Inc. 's (collectively "'Morgan Stanley'') Verified Motion to 

Admit James M. Webster, ill, Pro Hae Vice. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Morgan Stanley's Verified Motion to Admit James 

M. Webster, Pro Hae Vice is GRANTED, and Mr. Webster is admitted to practice in this case. 

2004. 

DONE AND ORDERED in West Pahn Beach County, Florida this _ of September, 

Elizabeth T. Maass 
Circuit Court Judge 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. -Suite 1200 
Washington. D.C. 20005 

Mark Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG HUBER HANSEN 

TODD & EVANS, P.L.L.C. 
1615 M. Street, N.W., Suite 400 
Washington, D.C. 20036 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite4400 
Chicago, Illinois 60611 

CARLTON FIELDS WPB �017/023 
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IN THE FlFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff: 

vs. 

MORGAN STANLEY & CO., INC .• 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff,. 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

CASE NO: CA 03-5045 AI 

CASE NO: CA03-5165 AI 

VERIFIED MOTION TO ADMIT 
MARK C. HANSEN. PRO HAC VICE 

Morgan Stanley & Co . Incorporated and Morgan Stanley Senior Funding, Inc. 

(collectively "Morgan Stanley"), pursuant Fla. R Jud. Adm. 2.061, reques� this Court to admit 

attorney Mark C. Hansen, pro hac vice, and in support of this Motion, states the following: 

1. Morgan Stanley requests that this Court permit Mark C. Hansen, an attorney with 

the law firm of Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C., whose address is 1615 M 

Street, N.W., Suite 400, Washington, D.C. 20036, to appear pro hac vice and participate fully in 

this action as counsel on behalf of Margan Stanley. Morgan Stanley retained Mr. Hansen and 

the firm of Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C., on February 23, 2004, to provide 

legal representation in connection with the above-captioned consolidated cases. 

1 
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2. Mr. Hansen is a member in good standing of the Bar of the District of Columbia, 

where he was admitted in December 1990, the Bar of the State of Massachusetts, where he was 

admitted in December 1983, and the Bar of the State of Maryland, where he was admitted in 

April 1995. He is also admitted to practice before the U.S. District Courts for the District of 

Columbia, Massachusetts, Maryland, Illinois, the U.S. Courts of Appeals for the District of 

Columbia, First, Second, Third, Fourth, Fifth, Sixth, Seventh, Ninth, Eleventh, and Federal 

Circuits, and the Mazyland Court of Appeals. Mr. Hansen has not been disciplined in any 

jurisdiction. 

3. Mr. Hansen has read all the applicable provisions of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4, This verified motion complies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local roles. 

6. On April 13, 2004, Mr. Hansen was admitted pro hac vice by this Court to 

represent Morgan Stanley in the matter Morgan Stanley & Co. /ncorpo1'ated v. Arthur Andersen 

LLP, No. CL 04-2257 AA (Miller, J.), Mr. Hansen has not, in the past five years, sought pro hac 

Yice admission in any other matter before this or any other Florida. state court. 

7. Mr. Hansen wm be associated with Joseph Ianno, Jr. for purposes of this 

representation. Mr. Ianno is a member in good standing of the Florida Bar. 

8. A proposed order granting this Motion is attached hereto. 

9. Counsel for Coleman (Parent) Holdings, Jnc., and MacAndrews and Forbes, Inc. 

has been consulted regarding this motion and has advised that Plaintiff objects to this motion, 

although they refused to provide the basis for the objection. 

2 
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WHEREFORE, Morgan Stanley respectfully requests that Mark C. Hansen be authorized 

to appear pro hac vice as counsel for Morgan Stanley in this matter. 

3 
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The undersigned verifies that he has knowledge of the facts stated herein, and that the 

statements in the foregoing motion are true and 

Respectfully submitted, 

4 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Motio� To Admit 

Mark C. Hansen Pro Hae Vice has been furnished to all counsel of record on the attached service 

list by facsimile and Federal Express on this or �ay of September, 2004. 

SERVICE LIST 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Pl� Suite 400 

Chicago.IL 60611 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
WestPabnBeach, FL 33401 

Telephone: (561) 659a7070 

Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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IN TIIE FIFTEENTH nJDICIAL CIRCUIT 
IN AND FOR PAIM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plain ti!( 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant. 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 Al 

ORDER GRANTING VERIF'IED MOTION TO 
ADMIT MARK C. HANSEN. PRO HAC VICE 

THIS CAUSE came before the Court on Morgan Stanley & Co. Incorporated' s and 

Morgan Stanley Senior Funding, Inc.'s (collectively "Morgan Stanley") Verified Motion to 

Admit Mark C. Hansen, Pro Hae Vice. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Morgan Stanley's Verified Motion to Admit Mark 

C. Hansen, Pro Hae Vice is GRANTED, and Mr. Hansen is admitted to practice in this case. 

2004. 

DONE AND ORDERED in West Palm Beach County, Florida this __ of September, 

El�abeth T. Maass 
Circuit Court Judge 
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Copies :furnished to: 

Joseph Ianno, Jr .• Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

ThomasD. Yannucci, P.C. 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. �Suite 1200 
Washington, D.C. 20005 

Mark Hansen 
James M. Webster, m 
Rebecca A Beynon 
KELLOGG HUBER HANSEN 

TODD & EV ANS, P.L.L.C. 
1615 M. Street, N.W., Suite 400 
Washington, D.C. 20036 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
OneffiMPlaza 
Suite 4400 
Chicago, Illinois 60611 

CARLTON FIELDS WPB �011/023 
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IN THE FIFTEENTII nIDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., JNC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff. 

vs. 

MACANDR.EWS & FORBES HOLDINGS, INC., 

Defendant. 

CASE NO: CA 03-5045 AJ. 

CASE NO: CA 03-5165 AI 

VERIFIED MOTION TO ADMIT 
RiBECCA A. BEYNON, PRO RAC VICE 

Morgan· Stanley & Co. Incorporated and Morgan Stanley Seuior Funding, Inc. 

(collectively "Morgan Stanley1, pursuant Fla. R. Jud. Adm. 2.061, request this Court to admit 

attomey Rebecca A. Beynon, pro hac vice, and in support of this Motion, states the following: 

1. Morgan Stanley requests that this Court permit Rebecca A. Beynon, an attorney 

with the law finn of Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C., whose address is 1615 M 

Street. N.W., Suite 400, Washington, D.C. 20036, to appear pro hac vice and participate fully in 

this action as counsel on behalf of Morgan Stanley. Morgan Stanley retained Ms. Beynon and 

the firm of Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C., on February 23, 2004, to provide 

legal representation in connection with the above--captioned consolidated cases. 

16div-006836



09/24/2004 1 2: 18 FAX 581 859 7388 CARLTON FIELDS WPB � 0 19/023 

2. Ms. Beynon is a member in good standing of the Bar of the District of Columbia, 

where she was admitted in 1995, and the Bar of the State of T�as, where she was admitted in 

November 1994. Ms. Beynon bas not been di&ciplined in any jurisdiction. 

3. Ms. Beynon has read all tbe applicable provisions of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4. This verified motion complies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. On April 13, 2004, Ms. Beynon was admitted pro hac vice by this Court to 

represent Morgan Stanley in the matter Morgan Stanley & Co. Incorporated v. Arthur Andersen 

LLP, No, CL 04-2257 AA (Miller, J.). Ms. Beynon has not, in the past five years, sought pro 

hac vice admission in any other matter before this or any other Florida state court. 

7. Ms. Beynon will be associated with Joseph Ianno, Jr. for purposes of this 

representation. Mr. Ianno is a member in good standing of the Florida Bar. 

8, A proposed order granting this Motion is attached hereto. 

9. Counsel for Coleman (Parent) Holdings, Inc., and MacAndtews and Forbes, Inc. 

has been consulted regarding this motion and has advised that Plaintiff objects to this motion 

although they refused to provide the basis for the objection. 

WHEREFORE, Morgan Stanley respectfully requests that Rebecca A. Beynon be 

authorized to appear pro hac vice as counsel for Morgan Stanley in this matter. 

2 
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The undersigned verifies that she has knowledge of the facts stated herein, and that the 

statements in the foregoing motion are true and correct. 

Rebecca A Beynon b� 

Dated: 

Respectfully submitted, 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Motion To Admit 

Rebecca A. Beynon Pro Hae Vice has been furnished to all counsel of record on the attached 

service list by facsimile and Federal Express on thi� day of September, 2004. 

SERVICE LIST 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beac� FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
Eumail: jianno@carlton.fields.com 

-

BY: ��f. 
os h Ianno, Jr. 

Florida Bar No. 655351 
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JN THE FIFTEENTH JUDICIAL CIRCUIT 
1N AND FOR PALM BEACH COUNTY, . 
FLORIDA 

COLEMAN (PARENT) HOLDINGS. INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

����������-�-�----'' 

CASE NO: CA 03-5045 AI 

CASE NO: CA03-5165 AI 

ORDER GRANTING VERIFIED MOTION TO 
ADMIT REBECCA A. BEYNON. PRO HAC VICE 

TiilS CAUSE came before the Court on Morgan Stanley & Co. Incorporated's and 

Morgan Stanley Senior Funding, Inc.' s (collectively "Morgan Stanley) Verified Motion to 

Admit Mark C. Hansen, Pro Hae Vice. Based on the proceedings before the Court, it is 

ORDERED AND ADn.JDGED that Morgan Stanley's Verified Motion to Admit 

Rebecca A. Beynon, Pro Hae Vice is GRANTED, and Ms. Beynon is admitted to practice in this 

case. 

2004. 

DONE AND ORDERED in West Palm Beach Collllty, Florida this __ of September, 

Elizabeth T. Maass 
Circuit Court Judge 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
WestPahnBeacb, FL 33401 

Thomas D. Yannucci, P.C. 

Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

Mark Hansen 
James M. Webster, m 
Rebecca A. Beynon 
KELLOGG HUBER HANSEN 

TODD & EV ANS, P.L.L.C. 
1615 M. Street, N.W., Suite 400 
Washington, D.C. 20036 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 

West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
OnemMPlaza 
Suite 4400 
Chicago, Illinois 60611 

CARLTON FIELDS WPB � 023/023 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 Al 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC.., 
Defendant(s). 

ORDER ON COLEMAN (PARENT) HOLDINGS, INC. AND MACANDREWS & 

FORBES HOLDINGS, INC.'S MOTION TO COMPEL PRODUCTION OF 

DEBENTURE-RELATED DOCUMENTS 

THIS CAUSE came before the Court September 23, 2004 on Coleman (Parent) 

Holdings, Inc. and MacAndrews & Forbes Holdings, Inc.'s Motion to Compel Production of 

Debenture-Related Documents, with all counsel present. Based on the proceedings before 

the Court, it is 

ORDERED AND ADJUDGED that Coleman (Parent) Holdings, Inc. and 

MacAndrews & Forbes Holdings, Inc.'s Motion to Compel Production of Debenture-Related 

Documents is Granted, in part. Defendant Coleman (Parent) Holdings, Inc.'s Fifth Request 

for Production of Documents is limited to documents involving or related to the purchase or 

repurchase of the Subordinated Debentures by Morgan Stanley. Morgan Stanley & Co. shall 

produce for inspection and copying all items in the request, as so narrowed, within its care, 

custody, or control, within 20 days. 
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DONE AND ORDERED in West Palm Beac al Beach County, Florida this c94-..... 

day of September, 2004. 

copies fumished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 

Chicago, Il 60611 

ELIZABETH T. MAASS 
Circuit Court Judge 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 Al 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUND£NG, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant( s ). 

ORDER ON COLEMAN (PARENT) HOLDINGS, INC. AND MACANDRE\VS & 

FORBES HOLDINGS, INC.'S MOTION TO COMPEL SUPPLEMENTATION OF 

RESPONSES TO REQUESTS FOR ADl\USSION 

THIS CAUSE came before the Court September 23, 2004 on Coleman (Parent) 

Holdings, Inc. and MacAndrcws & Forbes Holdings, Inc.'s Motion to Compel 

Supplementation of Responses to Requests for Admission, with all counsel present. Based 

on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Coleman (Parent) Holdings, Inc. and 

MacAndrcws & Forbes Holdings, Inc.'s Motion to Compel Supplementation of Responses to 

Requests for Admission is Denied. 

DONE AND ORDERED in West Palm Beach a Beach County, Florida this ;). �-

day of September, 2004. 

ELIZABETH T. MAASS 
Circuit Court Judge 
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copies furnished: 

Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, Il 60611 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC.., 

Defendant( s). 

----------------'/ 

ORDER ON COLEMAN (PARENT) HOLDINGS, INC.'S MOTION TO APPOINT 

COMMISSION 

THIS CAUSE came before the Court September 23, 2004 on Coleman (Parent) 

Holdings, Inc.'s Motion to Appoint Commission, with all counsel present. Based on the 

proceedings before the Court, it is 

ORDERED AND ADJUDGED that the Court defers ruling, pending filing a 

supplemental motion addressing the Court's authority to authorize a non-resident to 

subpoena a third party for a deposition. 

DONE AND ORDERED in West Palm Beach, P ach County, Florida this �_., 
day of September, 2004. 

ETH T. MAASS 
Circuit Court Judge 
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copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, II 60611 
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COLEMAN (PARENT) H OLDING S INC., 

Plaintiff, 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant, 
I ���������������-

M ORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 
MACANDREWS & F ORBES HOLDINGS, INC., 

Defendant, 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

Case No. CA 03-5165 AI 

ORDER ON CPH AND MAFCO'S MOTION TO COMPEL DEPOSITION WITNESSES 

TIDS CAU SE having come to be considered upon the Coleman (Parent) Holdings Inc. 

and MacAndrews & Forbes Holdings, Inc.'s Motion to Compel Deposition Witnesses, and the 

Court having reviewed the file and being fully advised in the premises, it is hereby, 

ELIZABETH T. MAAS S  
CIRCUIT COURT JUDGE 

Copies have been furnished to all counsel on the attached counsel list. 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Co., Inc. 

Case No.:2003 CA 005045 AI 

Order 

COUNSEL LIST 

Joseph fanno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart & Shipley 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

������������������/ 
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

NOTICE OF TAiaNG VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Defendant Coleman (Parent) Holdings, Inc. ("CPR") 
requests the deposition upon oral examination of Plaintiff Morgan Stanley Senior Funding, 
Inc. pursuant to Florida Rule of Civil Procedure 1.310 on the date and time set forth below: 

Morgan Stanley Senior Funding, Inc. October 14, 2004 at 9:30 a.m. 

The deposition will be recorded by stenographic and videographic means at the offices 
of Esquire Deposition Services, 216 E. 45th Street, gth floor, New York, New York 10017-
3004. The videographer will be Esquire Deposition Services. The deposition will be taken 
before a person authorized to administer oaths and will continue day to day until complete. 

The deposition is being taken with respect to the topics described on the attached 
Exhibit A. Please designate one or more officers, directors, managing agents, or other persons 
to testify on your behalf and state the matters on which each person designated will testify. 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 27th day of September, 
2004. 

Dated: September 27, 2004 

Jerold S. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By:�� 
One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
21 39 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 33409 
(561 ) 686-6300 
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Exhibit A 

CORPORATE DEPOSITION TOPICS 

1. All misrepresentations and/or omissions which Morgan Stanley Senior Funding, 
Inc. ("MSSF") contends were committed by or on behalf of MacAndrews & Forbes Holdings 
Inc., Coleman (Parent) Holdings Inc., or The Coleman Company, Inc. in connection with 
Sunbeam's acquisition of CPH's interest in The Coleman Company, Inc., including, but not 
limited to the following: 

A. The identities of the individuals who allegedly made misrepresentations and/or 
omissions that MSSF allegedly relied upon. 

made; 
B. The individual(s) to whom the alleged misrepresentations and/or omissions were 

C. The date and time that each alleged misrepresentation and/or omission was made; 

D. The identities of the individuals who relied upon the alleged misrepresentations 
and/or omissions; 

E. The reliance of each individual on the alleged misrepresentations and/or 
omissions. 
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Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Iaru10, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue, Suite. 1400 
West Palm Beach, FL 33401 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 Al 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC.., 

Defendant(s). 

ORDER FOLLOWING CASE MANAGEMENT COl\FERENCE 

THIS CAUSE came before the Court September 23, 2004 for a case management 

conference, with all paiiies well represented by counsel. Based on the proceedings before 

the Court, it is 

ORDERED AND ADJUDGED that trial in this action shall begin no later than 

February 22, 2005. Counsel are advised that the Court may summon jurors beginning 

Friday, February 18, 2005, for purposes of determining preliminary hardship challenges. 

Counsel shall confer and attempt to agree on modification of the implicated dates contained 

in the March 19, 2004 Agreed Order Concerning Pretrial Schedule to accommodate the trial 

setting. The parties shall provide the undersigned at least seven days prior to the case 

management conference set October 14, 2004 either a proposed Agreed Order modifying the 

implicated dates, or each shall provide a proposed order, indicating that party's position on 

000072 
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appropriate modifications. 

DONE AND ORDERED in West Palm Beac Beach County, Florida this di,__ 

day of September, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 3340 1 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

\Vashington DC 20005 

John Scarola, Esq. 

2 139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 606 1 1  

ELIZABETH T. MAASS 

Circuit Court Judge 

000073 
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CARLTON FIELDS, P.A. 

E$perante 
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We't Polm Beac:h, Florida 33..401-61.49 

Date: September 28, 200.4 

To: Jack Scarola, Esq. 
Jerold Solovy, Esq 

Michael Brody 

Thomas Clore, Esq. 
From; Joseph lanno, Jr. 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

· Defi:ndant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH ruDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTYt 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY'S MOTION TO RESET HEARING 

� 002/004 

_Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding, Inc . 
. 

(collectively "Morgan Stanley''), by and through its undersigned counsel, move this Court to 

reset the hearing on Coleman (Parent) Holdings, Inc. ("CPH'') Motion to Amend Complaint to 

Seek Punitive Damages ("Motion to Amend"). In support of its motion, Morgan Staruey states 
· ·  

as follows: 

1. On September 21, 2004, CPH served its Motion to Amend. Due to transmission 

difficulties and the size of the appendix and supporting documents, a complete copy of the 

Motion to Amend was not received until September 22, 2004. The Motion to Amend consists of 

over 1700 pages and, according to CPH's complaint, it seeks punitive damages jn excess of $1.5 

billion dollars. Contemporaneously with the Motion to Amend, CPH served a. Notice of Hearing 

wPB#5847J3.1 
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scheduling the Motion to Amend to be heard at the next Case Management Conference on 

October 14, 2004. 

2. Pursuant to Fla.R.Civ.P. I.190, a motion seeking to amen<! to assert a claim for 

punitive damages and supporting documents must be served on all parties at least 20 days before 

the hearing. While technically CPH's Motion to Am.end complies with the timing requirements 

of Rule l .190(f), because of this Court's previous Orders, any opposition to CPH's Motion to 

Amend must be served by Morgan Stanley on October 7, 2004. Thus, Morgan Stanley will be 

provided with only lS days to respond to CPH's Motion to Amend consisting of approximately 

1700 pages and seeking damages in excess of $1.5 billion dollars. Requiring Morgan Stanley to 

respond to the Motion to Amend in fifteen days is a denial of due process and would violate the 

intent of Rule 1.190(f). 

3. There will be no prejudice to any of the parties if.the hearing on the Motion to 

Amend is resoheduled to ·another Case Management Conference or scheduled hearing time. 

Currently, a hearing on Motions for Summary Judgment is scheduled fo.r November 19, 2004. 

Due to the recent delays, Motions for Summary Judgment will not be prepared in sufficient time 

to be heard on November 19, 2004. Consequently, Morgan Stanley submits that it is appropriate 

to schedule the Motion to Amend for this date. 

WHEREFORE, Morgan Stanley respectfully requests that this Court reschedule· the 

hearing on the Motion to Amend together with such other and further relief as the Court deems 

just and proper. 

· WPB#S8473J. l .2-
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the forego:ing has been furnished 

to all c�uns�I of record on the attached service list by facsimile and Federal Express on this� . 

day of September, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley Senior Funding, 
Inc. 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: j · o@carlton:fields.com 

SERVICE LIST 

J a.ck Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Bea.ch, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 606119 

WPB#5847J.3.l -3-
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FAX TRANSMITTAL 

Date: 

To: 

From: 

Employee Number: 

September 29, 2004 

Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

Michael T. Brody 
312 923-2711 

312 527 0484 P.01/04 

.JENNER&BLOCK 

Jenner Be Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312 222-9350 
wwwjenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: (202) 879-5200 
Voice: (202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Client Number: 41198-10003 

Important: This message is intended only for the use of1hc individual or entity to which it is addressed, and may contain information that is attorney 
work product, privileged, confidential, and exempt-from disclosure under applicable law. If the reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering lhe message to the intended recipient, you are hereby notified that any dissemination, distribution, or copying 
of this communication is strictly prohibited. If you have received thiscomnwnicatlon in error, please notify us imncdiately by telephone, and return the 
original message to us at the above address via postal service. Tlunk you. 

· 

Message: 

Total number of pages including this cover sheet: t/' 

If you do not receive all pages, please call: 312 22{_9350 

Secretary: Caryn Jo Geisler 

Time Sent: 

Sent By: 

Extension: 6490 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I ����������������� 

JN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
K.!RKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. wiU take the 
deposition upon oral examination of the following witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates, times, and locations set forth below: 

DEPONENT DATE AND TIME LOCATION 
Mitch Petrick October 6, 2004, at 9:30 a.m. Esquire Deposition Services 

216 E. 45th St., 8th Floor 
New York, NY 10017 

Michael Rankowitz October 25, 2004, at 9:30 a.m. Esquire Deposition Services 
216 E. 45th St., 8th Floor 
New York, NY 10017 

The depositions will be recorded by stenographic and audio-visual means and will be 
taken before a person authorized to administer oaths and will continue day to day until 
completed. The videographer will be Esquire Deposition Services in New York. 

16div-006861
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 29th day of September, 2004. 

Dated: September 29, 2004 

Jerold S. Solovy 
Michael T. Brody 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

B�� 
One oflts Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Pahn Beach Lakes Blvd. 
West Pahn Beach, Florida 33409 
(561) 686-6300 

2 
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Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

SERVICE LIST 

3 

312 527 0484 P.04/04 

TOTAL P.04 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 

Defendant(s). 

ORDER FOLLOWING CASE MANAGEMENT CONFERENCE 

THIS CAUSE came before the Court September 23, 2004 for a case management 

conference, with all parties well represented by counsel. Based on the proceedings before 

the Court, it is 

ORDERED AND ADJUDGED that trial in this action shall begin no later than 

February 22, 2005. Counsel are advised that the Court may summon jurors beginning 

Friday, February 18, 2005, for purposes of determining preliminary hardship challenges. 

Counsel shall confer and attempt to agree on modification of the implicated dates contained 

in the March 19, 2004 Agreed Order Concerning Pretrial Schedule to accommodate the trial 

setting. The parties shall provide the undersigned at least seven days prior to the case 

management conference set October 14, 2004 either a proposed Agreed Order modifying the 

implicated dates, or each shall provide a proposed order, indicating that party's position on 

16div-006864
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appropriate modifications. 

DONE AND ORDERED in West Palm Beac Beach County, Florida this c9i --

day of September, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

\Vest Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

\Vashington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

\Vest Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, II 6061 1 

ELIZABETH T. MAASS 

Circuit Court Judge 
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SEP-30-2004 15:51 J8'1NER & BLOCK 

COLEMAN (PARENT) HOLDJNGS INC., 
Plaintiff(s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

����������������' 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s ), 

vs. 

MACANDREWS & FORBES HOLDJNGS, INC., 
Defendant(s). 

3125270484 P.02/05 

JN THE FJFTEENTH JUDICIAL cmcurr 
JN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 Al 

PLAINTIFF COLEMAN {PARENT) HOLDINGS INC.'S 
SEVENTH REQUEST FOR PRODUCTION OF DOCUMENTS 

TO MORGAN STANLEY & CO .. INC. 

Coleman (Parent) Holdings Inc. ("CPH''), by its attorneys Searcy Denney Scarola 

Barnhart & Shipley P.A. and Jenner & Block LLP, hereby serves its Sixth Request for Production of 

Documents upon Morgan Stanley & Co., Inc. (''MS&Co.''), and, except as otherwise provided, 

requests responses and the production of docmnents at the office of Searoy Denney Scarola Barnhart 

& Shipley P.A., 2139 Palm Beach Lakes Blvd., West Palm Beac� Florida,·within thirty (30) days 

from the date of service. 

16div-006866
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DEFINITIQNS AND INSTRUCTIONS 

Except as otherwise provided below, CPH inoorporates by reference its Definitions 

and Instmctions set forth in CPH's First Request for Production of Documents, served on MS&Co. 

on May 9, 2003. In addition, CPH defines the following terms as follows: 

1. ''MS&Co." means Morgan Stanley & Co., Inc. or any of its affiliates, 

subsidiaries, divisions, predecessors, successors, present and fonner employees, representatives, 

agents, attorneys, accowitants, advisors, or all other persons acting or purporting to act on its behalf. 

DOCUMENTS BEOUESTED 

1. All MS&Co.'s balance sheets and income statements for MS&Co.'s most 

recent fiscal year and for each of MS&Co.'s last six quarters. 

2. Documents sufficient to show MS&Co.'s net worth, income, revenue, profits, 

los5es, and global holdings for each fiscal year between and including 1998-2004. 

3. All MS&Co. 's balance sheets, income statements, and any other financial 

statements relating to MS&Co.'s net worth, revenues, profits, losses, and global holdings-that are 

created or edited during the time period between today•s date through the date of trial in this 

-2-
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matter. Documents responsive to this request must be tendered by MS&Co. on the first day of trial. 

Dated: September 30, 2004 

Jerold S. Solovy 
JENNER & BLOCK.LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN {PARENT) HOIDINGS INC. 

John Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm·Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

16div-006868
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CERTIFICATE OF SERVICE 

3125270484 P.05/05 

The undersigned, an attorney, hereby certifies that a copy of the foregoing has been fiunished 

by U.S. Mail and facsimile to the following counsel ofrecord on this 30th day of September, 2004: 

Joseph Iaxmo, Jr. 
CARLTON FIELDS 
222 Lake Vie\V Avenue 
Suite 1400 
West Palm Beach, Florida 33401 
TeL: (561) 659-7070 
Fax: (561) 659-7368 

Thomas A. Clare 
KIRKLAND & ELLIS 
655 15th Street, N.W. 
Suite 1200 
Washington, D.C. 20005 
Tel.: (202) 879-5000 
Fax: (202) 879-5200 

-4-

Deirdre E. Connell 

TOTAL P.05 
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FAX TRANSMITTAL 

Date: 

To: 

From: 

Employee Number: 

September 30, 2004 

Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

Michael T. Brody 
312 923-2711 

3125270484 P.01/05 

JENNER&BLOCK 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel !H 2 222-9350 
wwwJenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: (202) 879-5200 
Voice: (202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Client Number: 41198-10003 

Important: This message is intended only for the use of Ille individual or cntily to whicl1 it is addressed, and may contain information that is attorney 
work product, privileged, confidential, and exempt from disclosure wider applicable law. If the reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering lbc message to the intended recipient, you are hereby notified that any dissemination, distribution, or copying 
of this communication is strictly prohibited. If you have received lhiscommunication in error, please notify us inmediatcly by telephone, and return the 
original message to us at the above address via postal service. Thlllk you. 

Message: 

Total number of pages including this cover sheet: 5 
lf you do not receive all pages, please call: 312 222-9350 

Secretary: Caryn Jo Geisler 

Time Sent: 

Sent By: 

Extension: 6490 
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THE FIFTEENTH JUDICIAL C£RCUIT 
IN AND FOR PALM BEACH COUNT'{, 
FLORIDA 

C<>LEMAN (PARENT) HOLDINGS INC., 
Plain ti ft� 

CASE NO. CA 03-5045 A.I 

vs 

M :r �GAN STANLEY & CO., INC., 
Defendant. 

I 
MQ �GAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 Al 

Plaintiff, 

V' 

:tv A :::ANDREWS & FOR.BES HOLDINGS, INC., 
e1 a • .  , 

Defendants. 

MACANDREWS & FORBES HOLDINGS INC.'S AND 
COLEMAN (PA1illNT) HOLDINGS INC.'S VEIUFIED 

MOTION TO PERMIT FOREIGN ATTORNEY TO APPEAR 

MacAndrews & Forbes Holdings, Inc. ("MAFCO") and Coleman (Parent) 

f .ol iings Inc. ("CPH"), joined by their Florida counsel, Jack Scarola, move this Court pursuant 

t· > I .ule 2.061 (b) of the Florida Rules of Judicial Administration, for an Ord er permitting Joanne 

} i. :>weeney to appear pro hac vice in this. action on their behalf In support of the motion, 

t 11 FCO and CPH state: 

1. MAFCO and CPH have retained attorney Jack Scarola and the firm of Searcy 

I )e mey Scarola Barnha1t & Shipley, P.A., 2139 Palm Beach Lakes Boulevard, West Palm 

J le .ch, Florida, as Florida counsel to assist in this matter. 

2. �·1AFCO and CPI-I and their Florida counsel seek the assistance of Joanne H. 

: )\' �eney of Jenner & Block LLP, One IBM Plaza, Chicago, Illinois, in this matter. MAFCO and 

�005/015 
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CP l-l rnve previously retained the above-named Jaw firm to provide legal repr�sentation in 

co11n• ction with this matter in 200 l. 

3. Joanne H. Sweeney is a member in good standing of the following bars: the 

U1 it1 d States District Cowt for the Northern District of Illinois, the Illinois Supreme Court and 

thi: Commonwealth of Massachusetts. Outside of this case, Ms. Sweeney has not filed an 

ai:; ?I· ::ation in any Florida state court to appear as counsel w1der Florida Rule of Judicial 

A·Ln· inistration 2.061 in the last five years. Ms. Sweeney has never been disciplined, suspended, 

or di ;barred by any court. 

4. Ms. Sweeney has read all applicable provisions of the Florida Rules of Judicial 

A :In inistration and the Rules Regulating the Florida Bar, and this motion complies with those 

nle;. 

5. Jack Scarola has been a member of the Florida Bar since 197;., Florida Bar No. 

I )9 l40, and consents to act as co-cow1Sel with the foreign attorney in this action. 

WHEREFORE, MAFCO and CPH move this Court for an Order pem1itting 

.J )a me I-I. Sweeney to appear on their behalf in this action. 

Under penalty of perjury, I declare that I have read the foregcing motion and with 

r !S_ 1ect to my credentials the facts stated in it are true. 

Respectfully submitted, 

2 

141006/015 
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CERTIFICATE OF SERVICE 

The undersigned, an attorney, hereby certifies that a copy of the foregoing has 
·1 :·;l,-

bet n 'umished by U.S. Mail and facsimile to the following counsel of record on this )U day of 

:H :AGO_l 15i913_1 

Joseph Ianno, Jr 
CARL TON FIELDS 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 
Tel.: (561) 659-7070 
Fax: (561) 659-7368 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
KIRKLAND & ELLIS 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Tel.: (202) 879-5000 
Fax: (202) 879-5200 

3 

' hn Scarola ' · 
SEARCY DENNEY SCAROLA 
BARNHART & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
Tel.: (561) 686-6300 

i4JOD7 /015 
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C )l .EMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vi. 

N. 0 lGAN STANL EY & CO., INC., 
Defendant. 

I 

THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEA CH COLJNTY, 
FLORIDA 

CASE NO. CA 03-5045 Al 

i\, O� _G_A_N_T_S_T_AN_L_E _Y_S_E_N-I O_R_F_UND--IN-G-,-IN-C., CASE NO. CA 03-5165 AI 
Plaintiff, 

v '· 

J\. .A :ANDREWS & FORBES HOLDINGS. INC., 
e. a ., 

Defendants. 

MACANDREWS & FORBES HOLDINGS INC.'S AND 
COLEMAN (PARENT) HOLDINGS INC.'S VERlFIE.D 

MOTION TO PERMIT FOREIGN ATTORNEY TO APJ'EAR 

�008/015 

MacAndrews & Forbes Holdings, Inc. ("MAFCO") anc. Coleman (Parent) 

r .ol iings Inc. ("CPH"), joined by their Florida counsel, Jack Scarola, move this Court pursuant 

t• 1 tu le 2.061 (b) of the Flolida Rules of Judicial Administration, for an Order permitting 

1 in othy J. Charvat to appear pro hac vice in this action on their behalf: In support of the 

r 10 ion, MAFCO and CPH state: 

1. MAPCO and CPH have retained attomey Jack Scarola and the finn of Searcy 

I >e: mey Scarola Barnhart & Shipley, P.A., 2139 Palm Beach Lakes Bouleva:�d, West Palm 

1 :e: ch, Florida, as Florida counsel to assist in this matter. 

2. MAFCO and CPH and their Florida counsel seek the assistance of Timothy J. 

< �h >rvat of Jenner & Block LLP, One IBM Plaza, Chicago, Illinois, in this matter. MAFCO and 

16div-006874
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C :p -I have previously retained the above-named law film to provide legal representation in 

< 01 nection with this matter in 2001. 

3. Timothy J. Charvat is a member in good standing of the following bars: the 

I Jn ted States Supreme Court, the United States Court of Appeals for the Seventh Circuit, the 

�009/015 

1 Jn ted States District Court for the Northern District of Illinois, the United States District Court 

l x the District of A1izona, and the Illinois Supreme Court. Outside of this case, Mr. Charvat has 

1 ol filed an application in any Florida state court to appear as counsel under Florida Rule of 

l uc icial Administration 2.061 in the last five years_ Mr. Charvat has never been disciplined, 

�us )ended, or disbarred by any court. 

4. Mr. Charvat has read all applicable provisions of the Florida Rules of Judicial 

, �d ninistration and the Rules Regulating the Florida Bar, and this motion complies with those 

I :JI s. 

5. Jack Scarola has been a member of the Florida Bar since 1973, Florida Bar No. 

: 6� 440, and consents to act as co-counsel with the foreign attorney in this ac:tion. 

2 
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\.VHEREFORE, MAFCO and CPH move this Court for an Order pem1itting 

Tm )thy J. Chm-vat to appear on their behalf in this action. 

Under penalty of perjury, I declare that I have read the foregoing motion and with 

r( SF �ct to my credentials the facts stated in it are trne. 

-, ;@.f/-
"--:fimothy J. Charvat 

3 

Res pee ubmitted, 

@010/015 
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CERTIFICATE OF SERVICE 

The undersigned, an attorney, hereby certifies that a copy of the foregoing has 

bc er furnished by U.S. Mail and facsimile to the following counsel of record on this .'.3£)·�� of 

c llC: \00_1133988_1 

Joseph Ianno, Jr 
CARLTON FIELDS 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 
Tel.: (561) 659-7070 
Fax: (561) 659-7368 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
KIRKLAND & ELLIS 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Tel.: (202) 879-5000 
Fax: (202) 879-5200 

4 

car la 
CY DENNEY SCAROLA 

T & :rn:IPLEY, P.A. 
2139 Palm Beacl1 Lakes Blvd. 
West Palm Beach, Florida 33409 
Tel.: (561) 686-6300 
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C :J: £MAN (PARENT) HOLDINGS INC., 
Plain tiff, 

v .. 

Iv ClGAN STANLEY & CO., INC., 
Defendant. 

I 

THE FIFTEENTH JUD1CIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

� :C -�G_A_N_1_S_T_AN_L_E_Y_S_E_N_I_O_R_F_U_ND_IN_G_, IN-C., CASE NO. CA 03-5165 Al 
Plaintiff, 

v ;, 

!\-:A :.l\NlJREWS & FORBES HOLDINGS, I NC., 
e, a ., 

Defendants. 

MACANDREWS & FORBES HOLDINGS INC.'S AND 
COLEMAN (PARENT) HOLDINGS INC.'S VERIFIED 

MOTION TO PERMIT FOREIGN ATTORNEY TO APPEAR 

�012/015 

MacAndrews & Forbes Holdings, Inc. ("MAFCO") and Coleman (Parent) 

E of lings Inc. ("CPH"), joined by their Florida counsel, Jack Scarola, move this Court pursuant 

tc F ule 2.061(b) of the Florida Rules of Judicial Administration, for an Ord::r pennitting Robert 

L 1 iyman to appear pro hac vice in this action on their behalf. In support of the motion, 

:ti. :A rCO and CPR state: 

1. MAFCO and CPR have retained attorney Jack Scarola and the: firm of Searcy 

I er ney Scarola Barnhart & Shipley, P.A., 2139 Palm Beach Lakes Boulevard, West Palm 

E ea ;h, Florida, as Florida counsel to assist in this matter. 

2. IvIAFCO and CPH and their Florida counsel seek the assistanc:e of Robert L. 

E yr 1an of Jenner & Block LLP, One IBM Plaza, Chicago, Illinois, in this 
_
matter. MAFCO and 

16div-006878
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C ?1 : have previously retained the above-named law firm to provide legal rep:�esentation in 

ci •n :ection with this matter in 2001. 

3. Robert L. Byman is a member in good standing of the following bars: the United 

S .at !s Supreme Court, the United States Court of Appeals for the Federal Circuit, the United 

S :at !S Court of Appeals for the Second Circuit, the United States Court of Appeals for the Sixth 

C in uit, the United States Court of Appeals for the Seventh Circuit, the United States Court of 

A pr eals for the Ninth Circuit, the United States Court of Appeals for the Ele·1enth Circuit, the 

l ni .ed States Court of Appeals for the District of Columbia Circuit, the Unit·�d States District 

C 01 rt for the Northern District of Illinois, and the Illinois Supreme Court. Outside of this case, 

I\ lr. Byman has not filed an application in any Florida state court to appear a:; counsel under 

Flo ida Rule of Judicial Administration 2.061 in the last five years. Mr. Byman has never been 

d ;s< iplined, suspended, or disbarred by any court. 

4. Mr. Byman has read all applicable provisions of the Florida Rules of Judicial 

J .d: :linistration and the Rules Regulating the Florida Bar, and this motion co:nplies with those 

r 11< s. 

5. Jack Scarola has been a member of the Florida Bar since 197:;, Florida Bar No. 

16� 440, and consents to act as co-counsel with the foreign attorney in this ac tion. 

2 

@013/015 
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\.VHEREFORE, MAFCO and CPH move this Court for an Ord::r permitting 

R• •b· rt L. Byman to appear on their behalf in this action. 

Under penalty of perjury, I declare that I have read the foregoing motion and with 

re ;p :ct to my credentials the facts stated in it are true. 

�-�� 
Robert L. B an· 

-=--

..,.<.---t

ly:.:.....s v_r?� 

3 
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CERTIFICATE OF SERV1CE 

The undersigned, an attorney, hereby certifies that a copy of the foregoing has 
·; 71/' b �e.: furnished by U.S. Mail and facsimile to the following counsel of record on this )0 day of 

( ei: }her, 2004. 
< � -··t 

-.:•<::. '.,..)· • ' 

C:·llC 1\CTO_ l l HY90_2 

Joseph Ianno, Jr 
CARLTON FIELDS 

222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 
Tel.: (561)659-7070 
Fax: (561) 659-7368 

Thomas D. Yannucci, P.C. 

Thomas A. Clare 

KIRKLAND & ELLIS 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Tel.: (202) 879-5000 
Fax: (202) 879-5200 

A
m Scarola 

ARCY DENNEY SCAROLA 

ARNHART & SHIPLEY, P.A. 
_ 139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
Tel.: (561) 686-6300 

4 
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SEP-30-2004 15:59 JENNER & BLOCK 

FAX TRANSMITTAL 

Date: 

To: 

From: 

Employee Number: 

September 30, 2004 

Thomas A. Clare, Esq. 

Joseph lanno, Jr., Esq. 

Michael T. Brody 
312 923-2711 

3125270484 P.01/06 

JENNER&BLOCK 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312 222-9350 
www.jenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: 
Voice: 

(202) 879-5200 
(202) 879-5993 

Fax: 
Voice: 

Client Number: 

(561) 659-7368 
(561) 659-7070 

41198-10003 

Important: This message is intended only for t11e use of !he individual or entity to which it is addressed, and may contain information that is attorney 
work product, privileged, confidential, 1111d exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering dte message to the intended recipient, you are hereby notified that any dissemination, distribution, or copying 
of this communication is strictly prohibited. If you have received thiscommunication in error, please notify us inmediately by telephone, and return the 
original message to us at the above address via postal service. Thaik you. 

Message: 

Total number of pages including this cover sheet: {; Time Sent: 

If you do not receive all pages, please call: 312 222-9350 Sent By: 

Secretary: Caryn Jo Geisler Extension: 6490 
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IN THE FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY.& CO., INC., 
Defendant. 

CASE NO. CA 03-5045 AI 

. I 
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plairitiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

����������������--'' 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff/Defendant Coleman (Parent) Holdings Inc. 
("CPH") requests the deposition upon oral examination of Plaintiff Morgan Stanley Senior 

· Funding, Inc. and Defendant Morgan Stanley & Co., Inc. pursuant to Florida Rule of Civil 
Procedure 1.310 on the date and times set forth below: 

Morgan Stanley Senior Funding, Inc. 

Morgan Stanley & Co., Inc. 

October 29, 2004 at 9:30 a.m. 

October 29, 2004 at 1 :30 p.m. 

The depositions will be recorded by stenofaphic and videographic means at the 
offices of Esquire Deposition Services, 216 E. 45' Street, 81h floor, New York, New York 
10017-3004. The videographer will be Esquire Deposition Services. The depositions will be 
taken before a person authorized to administer oaths and will continue day to day until 
complete. 

The depositions are being taken with respect to the topics described on the attached 
Exhibits A (topics for Morgan Stanley Senior Funding, Inc.) and B (topics for Morgan Stanley 
& Co., Ille.). Please designate one or more officers, directors, managing agents, or other 

16div-006883
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persons to testify on your behalf and state the matters on which each person designated will 
testify. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 30th day of September, 

2004. 

Dated: September 30, 2004 

Jerold S. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER & BLOCK LLP 

One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
{312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By: �� 
One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Pahn Beach Lakes Blvd. 

West Palm Beach, Florida 33409 
(561) 686-6300 

2 

P.03/06 
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Exhibit A 

CORPORATE DEPOSITION TOPICS FOR MSSF 

1. The authenticity, creation, use, mamtenance, and business purpose of 
documents produced by Morgan Stanley and Morgan Stanley Senior Funding, Inc. at Bates Nos. 
Morgan Stanley Confidential 0084771-0085783 and Morgan Stanley Confidential 0094003-
0094032. 

3 
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ExhibitB 

CORPORATE DEPOSITION TOPICS FOR MS&Co. 

1. The authenticity, creation, use, maintenance, and business pmpose of documents 
produced by Morgan Stanley and Morgan Stanley Senior Funding, Inc. at Bates Nos. Morgan 
Stanley Confidential 0084771-0085783 and Morgan Stanley Confidential 0094003-0094032. 

4 
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Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON Fmws, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

SERVICE LIST 

s 

3125270484 P.06/06 

TOTAL P.06 
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SEP-30-2004 15:00 JENNER & BLOCK 

FAX TRANSMITTAL 

Date: 

To: 

From: 

Employee Number: 

September 30, 2004 

Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

Michael T. Brody 
312 923-2711 

3125270484 P.01/06 

JENNER&BLOCK 

Jenner& Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312 222·9350 
wwwJenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: (202) 879-5200 
Voice: (202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Client Number: 41198-10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain infonnation that is attorney 
work product, privileged, con1idential, and exempt from disclosure wider applicable law. If the reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering he message to the intended recipient, you are hereby notified that any dissemination, distribution. or copying 
of this communication is strictly prohibited. lfyou have received this communication in error, please notify us inmediately by telephone, and return the 
original message to us at the above address via postal service. Thaik you. 

Message: 

Total number of pages including this cover sheet: Time Sent: 

If you do not receive all pages, please �II: 312 222-9350 Sent By: 

Secretary: Caryn Jo Geisler Extension: 6490 

16div-006888
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

3125270484 P.02/06 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

���������������---'/ 
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO.·CA 03-5165 AI 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 
I 

����������������-

NO Tl CE OF TAKING VIDEOTAPED.DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff/Defendant Coleman (Parent) Holdings Inc. 
("CPH') requests the deposition upon oral examination of Plaintiff Morgan Stanley Senior 
Funding, Inc. and Defendant Morgan Stanley & Co., Inc. pursuant to Florida Rule of Civil 
Procedure 1.310 on the date and times set forth below: 

Morgan Stanley Senior Funding, Inc. 

Morgan Stanley & Co., Inc. 

October 13, 2004 at 9:30 a.m. 

October 13, 2004 at 1:30 p.m. 

The depositions will be recorded by stenofaphic and videographic means at the 
offices of Esquire Deposition Services, 216 E. 45 Street, 8th floor, New York, New York 
10017-3004. The videographer will be Esquire Deposition Services. The depositions will be 
taken before a person authorized to administer oaths and will continue day to day until 
complete. 

The depositions are being taken with respect to the topics described on the attached 
Exhibits A (topics for Morgan Stanley Senior Funding, Inc.) and B (topics for Morgan Stanley 
& Co., Inc.). Please designate one or more officers, directors, managing agents, or other 

16div-006889
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persons to testify on your behalf and state the matters on which e,ach person designated will 
testify. 

P.03/06 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 30th day of September, 
2004. 

Dated: September 30, 2004 

Jerold S. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 . 

Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

B�� 
One ofits Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 33409 
(561) 686-6300 

2 
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Exhibit A 

CORPORATE DEPOSITION TOPICS FOR MSSF 

1. All of the procedures of, rules for, and activities of the Equity 
Commitment Committee in 1997 and 1998. 

2. The role of the Equity Commitment Committee in 1997 and 1998. 

3. All documents typically or ordinarily generated by and for the Equity 
Commitment Committee in the course ofa transaction in 1997 and 1998. 

4. All of the procedures of, rules for, and activities of the Leveraged Finance 
Commitment Committee and/or the Leveraged Finance Committee from 1997 to the present. 

5. The role of the Leveraged Finance Commitment Committee and/or the 
Leveraged Finance Committee in 1997 and 1998. 

6. All docwnents typically or ordinarily generated by and for the Leveraged 
Finance Commitment Committee and/or the Leveraged Finance Committee in the course of a 
transaction in 1997 and 1998. 

7. The process, procedures, and requirements for preparing, approving, or 
issuing "highly confident" letters in 1997 and 1998. 

8. All non-transaction specific documents generated in connection with 
preparing, approving, or issuing ''highly confident" letters in 1997 and 1998. 

3 
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ExhibitB 

CORPORATE DEPOSITION TOPICS FOR MS&Co. 

1. All of the procedures o� rules for, and activities of the Equity 
Commitment Committee in 1997 and 1998. 

2. The role of the Equity Commitment Committee in 1997 and 1998. 

3. All documents typically or ordinarily generated by and for the Equity 
Commitment Committee in the course of a transaction in 1997 and 1998. 

4. All of the procedures of, rules for, and activities of the Leveraged Finance 
Commitment Committee and/or the Leveraged Finance Committee from 1997 to the present. 

5. The role of the Leveraged Finance Commitment Committee and/or the 
Leveraged Finance Committee in 1997 and 1998. 

6. All documents typically or ordinarily generated by and for the Leveraged 
Finance Commitment Committee and/or the Leveraged Finance Committee in the course of a 
transaction in 1997 and 1998. 

7. The process, procedures, and requirements for preparing, approving, or 
issuing "highly confident" letters in 1997 and 1998. 

8. All non-transaction specific documents generated in connection with 
preparing, approving, or issuing "highly confident" letters in 1997 and 1998. 

4 
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Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

SERVICE LIST 

5 

3125270484 P.06/06 

TOTAL P.06 
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FAX TRANSMITTAL 

Date : 

To: 

From: 

Employee Number: 

September 30, 2004 

Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

Michael T. Brody 
312 923-2711 

3125270484 P.01/06 

JENNER&BLOCK 

Jenner 8c Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 812 222-9350 
wwwjenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: (202) 879-5200 
Voice: (202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Client Number: 41198-10003 

Important: This message is intended only fa the use of the individual or entity to which it is addressed, and may contain information that is attorney 
work product, privileged, confidential, 1111d exempt from disclosure under applicable law. If the reader of this message is not the intended recipienr, or the 
employee or agent "sponsible for delivering die message to the intended recipient, you are hereby notitiedthat any dissemination, distribution, or copying 
of this communication is strictly prohibited. If you have m:eived tbiscommunication in error, please notify us inmediately by telephone, and return the 
original message to us at the above address via postal service. Thalk you. 

Message: 

Total number of pages including this cover sheet: ft; 
If you do not receive all pages, please call: 312 222-9350 

Secretary: Caryn Jo Geisler 

Time Sent: 

Sent By: 

Extension: 6490 

16div-006894
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

CASE NO. CA 03-5045 AI 

I 
����������������� 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 

et al., · 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington,D.C.20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff7Defendant Coleman (Parent) Holdings Inc. 
("CPH'') requests the deposition upon oral examination of Plaintiff Morgan Stanley Senior 
Funding, Inc. and Defendant Morgan Stanley & Co., Inc. pursuant to Florida Rule of Civil 
Procedure 1.310 on the date and times set forth below: 

Morgan Stanley Senior Funding, Inc. 

Morgan Stanley & Co., Inc. 

October 27, 2004 at 9:30 a.m. 

October 27, 2004 at I :30 p.m. 

The depositions will be recorded by stenofaphic and videographic means at the 
offices of Esquire Deposition Services, 216 E. 45t Street, 8th floor, New York, New York 
10017-3004. The videographer will be Esquire Deposition Services. The depositions will be 
taken before a person authorized to administer oaths and will continue day to day until 
complete. 

The depositions are being taken with respect to the topics described on the attached 
Exhibits A (topics for Morgan Stanley Senior Funding, Inc.) and B (topics for Morgan Stanley 
& Co., Inc.). Please designate one or more officers, directors, managing agents, or other 
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persons to testify on your behalf and state the matters on which each person designated will 

testify. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 30th day of September, 
2004. 

Dated: September 30, 2004 

Jerold S. Solovy 
Michael T. Brody 
Deirdre B. Connell 
JENNER & BLOCK LLP 

One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

B�,,j) 01 i!.��MJ J} t 
One oflts Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes I;Uvd. 

West Palm Beach, Florida 33409 
(561) 686-6300 

2 

P.03/06 
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Exhibit A 

CORPORATE DEPOSITION TOPICS FOR MSSF 

Rule 1.310 Topic 

1. All fees, expenses, other compensation, or assets billed by or otherwise 
due to Morgan Stanley & Co., Inc. ("MS"), Morgan Stanley Senior Funding, Inc. ("'MSSF"). or 
any of their affiliates concerning or on behalf of Sunbeam Coip. (including American 
Household, Inc.) and all fees, expenses, other compensation, or assets paid or provided by or on 
behalf of Sunbeam Corp. (including American Household, Inc.) to MS, MSSF, or any of their 
affiliates. 

3 
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ExhibitB 

CORPORATE DEPOSIDON TOPICS FOR MS&Co. 

Definitions 

1. All fees, expenses, other compensation, or assets billed by or otherwise due to 
Morgan Stanley & Co., Inc. (''MS.,), Morgan Stanley Senior Funding, Inc. (''MSSF'). or any of 
their affiliates concerning or on behalf of Sunbeam Corp. (including American Household, Inc.) 
and all fees, expenses, other compensation, or assets paid or provided by or on behalf of 
Sunbeam Corp. (including American Household, Inc.) to MS, MSSF, or any of their affiliates. 

4 
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Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
WaShington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

SERVICE LIST 

5 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

����������������� 
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

VS. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Defendant Coleman (Parent) Holdings, Inc. ("CPH") 
requests the deposition upon oral examination of Plaintiff Morgan Stanley Senior Funding, Inc. 
pursuant to Florida Rule of Civil Procedure 1.310 on the date and time set forth below: 

Morgan Stanley Senior Funding, Inc. October 12, 2004 at 9:30 a.m. 

The deposition will be recorded by stenographic and videographic means at the of.fices of 
Esquire Deposition Services, 216 E. 45th Street, gth floor, New York, New York 10017-3004. 
The videographer will be Esquire Deposition Services. The deposition will be taken before a 
person authorized to administer oaths and will continue day to day until complete. 

The deposition is being ta.ken with respect to the topics described on the attached Exhibit 
A. Please designate one or more officers, directors, managing agents, or other persons to testify 
on your behalf and state the matters on which each person designated will testify. 

16div-006900
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the .attached Service List, this 27th day of September, 2004. 

Dated: September 27, 2004 

Jerold S. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER & BLOCK LLP 

One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By�� One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 33409 
(561) 686-6300 

2 
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Exhibit A 

CORPORATE DEPOSITION TOPICS 

312 527 0484 P.10/11 

1. The value of American Household, Inc. on the following dates: (a) February 6, 2001; and 
(b) September 20, 2004. 

2. The value of Morgan Stanley Senior Funding, Inc.'s interest in American Household, Inc. 
on the following dates: (a) February 6, 2001; and (b) September 20, 2004. 

3 
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Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 

Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

SERVICE LIST 

4 

312 527 0484 P.11/11 

TOTRL P.1 1 
16div-006903



SEP-. :'30-2004 10: 39 JENNER & BLOCK 

FAX TRANSMITTAL 

Date: September 30, 2004 

To: Thomas A. Clare, Esq. 

Joseph lanno, Jr., Esq. 

John Scarola, Esq. 

From: Michael T. Brody 
312 923-2711 

Employee Number: 

3125270484 P. 01/05 

JENNER&BLOCK 

Jenner&: Block LLP 
One [BM Plaza 
Chicago, IL 60611 
Tel 312 222-9350 
wwwJenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: (202) 879-5200 
Voice: (202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Fax: (561) 684-5816 (before S PM) 
Voice: (561) 686-6350, Ext. 140 

Client Number: 41198-10003 

Important: This message is intended only for the use of1he individual or entity to which it is addressed, and may contain information that is attorney 
work product, privileged, confidential, and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering tie message to the intended recipient, you are hereby notified that any dissemination, distribution, or copying 
of this communication is strictly prohibited. If you have received this communication in error, please notify us inmediately by telephone, and return the 
original message to us at the above address via postal service. Thaik you. 

Message: 

Total number of pages including this cover sheet: 5 Time Sent: 

If you do not receive all pages, please call: 312 222-9350 Sent By: 

Secretary: Caryn Jo Geisler Extension: 6490 

i· 
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.JENNER&BLOCK 

September 30, 2004 

By Telecopy 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Jenner & Block LLP 

One IBM Plaza 
Chicago, IL 6o6u 
Tel 312-222-9350 
wwwJeuner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

Chicago 
Dallas 
Washingcon, DC 

We accept your offer of October 26, 2004 for the Brooks Harris deposition, and we attach a 
corresponding notice of deposition. Further, based on your letter dated August 23, 2004, we 
understand that you and Mr. Harris' s employer will accept the subpoena that we previously 
obtained for Mr. Harris with a return date of September 1 4, 2004, and will not require us to 
obtain a new subpoena. Please contact me immediately if this is not correct. 

Very truly yours, 

� 1.� 
Michael T. Brody { 

Enclosure 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAGO_l 159254_1 

16div-006905



JENNER & BLOCK 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

----------------------------------'' 

3125270484 P.03/05 

IN THE FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDlNG, INC., CASE NO: CA 03-5165 AI 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
et al., 

Defendants. 

----------------------------------'' 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
deposition upon oral examination of the following witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates, times, and locations set forth below: 

DEPONENT DATE AND TIME LOCATION 
Brooks Harris October 26, 2004, at 9:30 a.m. Esquire P�osition Services 

216 E. 45th St., 8th Floor 
New York, NY 10017 

The depositions will be recorded by stenographic and audio-visual means and will be 
taken before a person authorized to administer oaths and will continue day to day until 
completed. The videographer will be Esquire Deposition Services in New York. 

16div-006906
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 30th day of September, 2004. 

Dated: September 30, 2004 

Jerold S. Solovy 
Michael T. Brody 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illiiiois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDJNGS INC. 

One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 . 

2 
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SEP-30-2004 10:41 JENNER & BLOCK 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

SERVICE LIST 

3 

3125270484 P.05/05 

TOTAL P.05 
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SEP-30-2004 09:55 JENNER RND BLOCK LLP 

FAX TRANSMITTAL 

Date: 

To: 

From: 

Employee Number: 

September 30, 2004 

Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

Michael T. Brody 
312 923-2711 

312 527 0484 P. 01/04 

JENNER&BLOCK 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312 222-9350 
wwwJenner.com 

Fax: 
Voice: 

Fax: 
Voice: 

Client Number: 

Chicago 
Dallas 
Washington, DC 

(202) 879-5200 
(202) 879-5993 

(561) 659-7368 
(561) 659-7070 

41198-10003 

Important: This message is intended only for the use of the individual or entity to which it is ad dressed, and may contain information that is attorney 
work product, privileged, confidential, and exempt from disclosure LU1der applicable law. If the reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering 1he message to the intended recipient, you are hereby notified that any dissemination, distribution, or copying 
of this communication is strictly prohibited. If you have received this communication in error, please notify us imnediately by telephone, and return the 
original message to us at the above address via postal service. Thmk you. 

Message: 

Total number of pages including this cover sheet: l/. 

If you do not receive all pages, please call: 312 222-9,50 

Secretary: Caryn Jo Geisler 

Time Sent: 

Sent By: 

Extension: 6490 

16div-006909
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I 
�����������������-

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 Al 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
deposition upon oral examination of the following witness pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates, times, and locations set forth below: 

DEPONENT DATE AND TIME LOCATION 
William Kourakas October 26, 2004, at 9:30 a.m. Esquire Deposition Services 

216 E. 45th St., 8th Floor 
New York, NY 10017 

The deposition will be recorded by stenographic and audio-visual means and will be 
taken before a person authorized to administer oaths and will continue day to day until 
completed. The videographer will be Esquire Deposition Services in New York. 

16div-006910
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JENNER AND BLOCK LLP 

312 527 0484 P. 03/04 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 30th day of September, 2004. 

Dated; September 30, 2004 

Jerold S. Solovy 
Michael T. Brody 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

�� 
One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

2 
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SEP-30-2004 09:55 JENNER AND BLOCK LLP 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

SERVICE LIST 

3 

312 527 0484 P.04/04 

TOTAL F'. 04 
16div-006912
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COL �� 1AN (PARENT) HOLDINGS INC., 

VS. , 

Plaintiff, 

MOF .GAN STANLEY & CO., INC., 
Defendant, 

I 
-----------------

MOF .CAN STANLEY SENIOR FUNDING, INC., 

P Jain tiff, 

vs. 
MAC ;p NDREWS & FORBES HOLDINGS, INC., 

Defendant, 
I 

-----------------

Case No. CA 03-5045 Al 

Case No. CA 03-5165 Al 

RE-NOTICE OF HEARING 

YOU ARE HEREBY NOTI.FIED that the undersigned has called up for hearing the 

follcw ng: 

DATE: 

T.IIV E: 

JUI GE: 

P.L/.C E: 

October 7, 2004 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Com1house, Room #11. 1208, 205 North Dixie Higlnvay, 
West Palm Beach, FL 33401 

SPEC lFIC MATTERS TO BE HEARD: 

Coleman (Parent) Holdings Inc.'s Motion to Allow CPH in Excess of30 InteITogatories 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resc lv ! the discovery dispute without hearing. 

16div-006913



09/30/2004 17: 17 FAX 

Colc1 1n , Holdings, lnc. vs Morgan Stanley & Company 
Case N< .: 2003 CA 005045 AI 
Notic � < fHearing 

!410021003 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by />, x AN:) 

I') Tl'-' < . _i.. 

U.S. Iv ail to all Col.msel on the attached list, this �'?D day of <'°Xpf ' , 2004. 

Se r Denney Scarola 
rnhart & Shipley, P.A. 

39 Palm Beach Lakes B·Julevard 
West Palm .Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for CPH 

2 
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09/30/2004 17:18 FAX 

Coler 1111 Holdings, Inc. vs Morgan Stanley & Company 
Case .Jc : 2003 CA 005045 A.I 
Notic: c ·Hearing 

COUNSEL LIST 

Jose: >h Ianno, Jr., Esquire 
Carl· 01 Fields, et al. 
222 Jf :<eview Avenue 
Suit<:l· -00 
\Ves: f aim Beach, FL 33401 

Tho;m s D. Yannucci, .P.C. 
Tho: ms A. Clare 
Bret: 1' IcGurk 
Kid< la 1d and Ellis 
655 l:': th Street, N.W., Suite 1200 
\Vas bi 1gton, DC 20005 

.Tero d S. Solovy, Esq. 
Jenr er & Block LLP 
One II -M Plaza 
Suit!' 400 
Chi< ai o, IL 60611 

3 

�003/003 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant(s). 

NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated and Morgan 

Stanley Senior Funding, Inc. will take the videotaped deposition of Glenn Dickes, pursuant to 

Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take place on 

November 2, 2004 at 1 :00 pm and continue from day to day until completed at the offices of 

Carlton Fields, P.A., 222 Lakeview Ave., Suite 1400, West Palm Beach, Florida 33401. The 

deposition will be taken before a person authorized to administer oaths and recorded by 

stenographic and videographic means. The video operator will be Esquire Deposition Services 

Courthouse Tower, 44 West Flagler Street, 14th Floor, Miami, Florida. The witness is instructed 

to bring all books, papers, and other things in his possession or under his control relevant to this 

lawsuit (and not previously produced in discovery) to the examination. 

1 

-2192092.DOC 16div-006916



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and federal express on this 30th day 

of September, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated & Morgan Stanley Senior 
Funding 

-2192092.DOC 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno carltonfields.com 

2 
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SERVICE LIST 

Counsel for Coleman(Parent) Holdings & MacAndrews & Forbes 

John Scarola 

SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 

-2192092.DOC 

3 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ), 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant(s). 

NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated and Morgan 

Stanley Senior Funding, Inc. will take the videotaped deposition of Howard Gittis, pursuant to 

Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take place on 

November 1, 2004 at 9:30 a.m. and November 2, 2004 at 9:30 a.m. and continue from day to day 

until completed at the offices of Carlton Fields, P.A., 222 Lakeview Ave., Suite 1400, West Palm 

Beach, Florida 33401. The deposition will be taken before a person authorized to administer 

oaths and recorded by stenographic and videographic means. The video operator will be Esquire 

Deposition Services Courthouse Tower, 44 West Flagler Street, 14th Floor, Miami, Florida. The 

witness is instructed to bring all books, papers, and other things in his possession or under his 

control relevant to this lawsuit (and not previously produced in discovery) to the examination. 

1 
-5468668.DOC 16div-006919



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and federal express on this 30th day 

of September, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated & Morgan Stanley Senior 
Funding 

-5468668.DOC 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: ji o@carltonfields.com 

~ 

2 
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SERVICE LIST 

Counsel for Coleman(Parent) Holdings & MacAndrews & Forbes 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 

-5468668.DOC 

3 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

IN THE FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ), 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant( s ). 

NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated and Morgan 

Stanley Senior Funding, Inc. will take the videotaped deposition of Ronald Perelman, pursuant to 

Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take place on 

November 4, 2004 at 9:30 a.m. and November 5, 2004 at 9:30 a.m. and continue from day to day 

until completed at the offices of Carlton Fields, P.A., 222 Lakeview Ave., Suite 1400, West Palm 

Beach, Florida 33401. The deposition will be taken before a person authorized to administer 

oaths and recorded by stenographic and videographic means. The video operator will be Esquire 

Deposition Services Courthouse Tower, 44 West Flagler Street, 14th Floor, Miami, Florida. The 

witness is instructed to bring all books, papers, and other things in his possession or under his 

control relevant to this lawsuit (and not previously produced in discovery) to the examination. 

1 
--0921826.DOC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and federal express on this 30th day 

of September, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated & Morgan Stanley Senior 
Funding 

--0921826.DOC 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

�t� 

2 
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SERVICE LIST 

Counsel for Coleman(Parent) Holdings & MacAndrews & Forbes 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 

--0921826.DOC 

3 

16div-006924



COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ), 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant(s). 

NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated and Morgan 

Stanley Senior Funding, Inc. will take the videotaped deposition of Lawrence Winoker, pursuant 

to Florida Rules of Civil Procedure 1 .280 and 1.310 . The oral examination will take place on 

December 6 ,  2004 at 9:30 am and continue from day to day until completed at the offices of 

Kirkland & Ellis, LLP, 153 East 53rd Street, New York, New York, 10022 . The deposition will 

be taken before a person authorized to administer oaths and recorded by stenographic and 

videographic means. The video operator will be Esquire Deposition Services of 216 E. 45th 

Street in New York, New York. The witness is instructed to bring all books, papers, and other 

things in his possession or under his control relevant to this lawsuit (and not previously produced 

in discovery) to the examination. 

1 
-3546872.DOC 16div-006925



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and federal express on this 30th day 

of September, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated & Morgan Stanley Senior 
Funding 

-3546872.DOC 

Joseph Ianno, Jr. (FL Bar # 655351) 
CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

2 
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SERVICE LIST 

Counsel for Coleman(Parent) Holdings & MacAndrews & Forbes 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 

-3546872.DOC 

3 
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08/30/2004 17:07 FAX 561 658 7388 CARLTON FIELDS WPB �001/004 

CARLTON FIELDS, P.A. 

E.sperante 
222 Lakeview Avenue, Suite 1400 

West Palm Beach, Florida 33401-61.49 

Daiei September 30, 2004 

To: Jack Scarola, Esq. 

Jerold Solovy, Esq 
Michael Brody, Esq. 

Thomas Clore, Esq. 

From: Joseph lanno, Jr. 

Chent/Maller No.: 47877/14092 

ATIORNEYS AT LAW 

MAILING ADDRESS 
P.O. Box 1.50, West Palm Beach, FL 33402-0150 

Tel 561.659.7070 Fax .561.659.7368 

FAX COV£R SHEET 

I Phone Number I Fax Number 

(561) 689-6300 (561) 694-5816 

(312) 923-2711 (312) 840-7 671 

(312) BA0-7711 

(202) 879-5200 

(561) 659-7070 (561} 659-7368 

Employee No.: 

Total Number of Pages Being lransmilted, Including Covet Sheet: 4 

I 
D Original to follow VKZ Regular �II D Original wlll Not be Sent � Original wiO foDow via Overnight Courier 

The inlormaHon contained in thi& li:11:,lmile masaage l� ollcmey privileged and c:onfidsnliol infonnalion intended only for the u1e of Iha 
individual or enlily named obava. If !he reader of ihls manage i• nal the iniendad recipient, you ore hereby 11oliRad that ony 
rJi55aminotion1 di51ribution or i;opy of lhl& i;ommunlca�cn is strictly prohibiled. If you hcva received this c:ommunlcatian in error, plecse 
immedialely nclify us by telephone (if long dl&lance, pleg5e call collect) ond ratllm me original mE1Ha9a to us ot the above address vie the 
U.S. Postal Service. Thank )'QU. 

If th era are ony problems or t;Qmpllcolion$, please no!lfy ui; lmmediotely at: 
561.659 .7070 

T elecapier operalor'. 

WPB#.567902.B c A R LT 0 N F I E l 0 s, p I A . 

Miami Orlon do St. Petersburg Tallohassee Tampa West Palm Beach 

16div-006928



09/30/2004 17:07 FAX 561 658 7368 CARLTON FIELDS WPB Ill 002/004 

IN THE Cffi.CUIT COURT OF TIIB 
FIFTEENTH JUDICIAL cm.cmT 
lN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. . CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., JNC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC .• 

Plaintiff, 

v. CASE NO: CA 03�S16S AI 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

NOTICE OF BEARING 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above--styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

WPB#S71076.17 

October 6, 2004 

8:45 a.m. 

Pahn Beach County Courthouse, Courtroom l lA 
205 North Dixie High.way 
West Palm Beacht Florida 33401 

Judge Elizabeth T. Maass 

Morgan Stanley's Amended Motion for Enlargement of 
Time to File Amended Affirmative Defenses. 
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Colemari 11. MorgtITl Stanley 
Case No: 03-CA--005045 AI 

Notice of Hearing 
Page2 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned �omsel hereby certifies that a 1ood faith attempt to resolve the issues 
contained in the foregoing motions or matters will be made with opposing counsel 
prior to hearing on these matters on the Court's Motion Calendar. 

If you are a person with a disability who needs any accommodation in order to partidpate in this 
proceeding, you are entitled, at no coats to you, to the provision of certain assistance. Please contact 
the ADA Coordinator .in. me Administtative Office oftbe Co'llrt, Palm Beach County Courthouse, 
205 North Dixie lfighway, Room 5.2500, West Palm Beach, Florida 33401; telephone nmnber (561) 
355-2431 within two (2) working days of your receipt of this notice; if you arc hearing or voice 
impaired, call 1-800-9SS-8771. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached seivice list by facsimile and Federal Express on this .?ii§:= 
day of September, 2004. 

Thomas D. Yannucci. P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 lSt1t Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

WPB#S71076.t7 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#571076. l 7 

CARLTON FIELDS WP8 

SERVICE LIST 

� 004/004 

Coleman v. Morgan Stanley 
CQe No; 03-CA·005045 AI 

Notice ofHearing 
Page 3 
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09/30/2004 11:27 FAX 561 658 7368 CARLTON FIELDS WPB 

CARLTON FIELDS, P.A. 

Esperante 
222 Lakeview Avenue, Suite 1400 

West Palm Baach, Florida 33.401-6149 

Dale: September 30, 2004 

To: Jack Scarola, Esq. 

Jerold Solovy, Esq 

tv\lchaelBrody, Esq. 

Thomas Clare, Esq. 

from: Joseph lanno, Jr. 

Client/Matter No.: 47877 /14092 

ATrORNEYS AT LAW 

MAILING ADDRESS 
P.O. Box 150, West Pcilm Beach, FL 33.402..0150 

Teal 561.659.7070 Fax 561.659.7368 

FAX COVER SHEET 

I Phone Number I Fax Number 

(561) 689-6300 (561) 6845816 

(312) 923-2711 (312) 840.7671 

(312) 840.7711 

(202) 879-5200 

(561) 659-7070 (561) 659-7368 

Employee No.: 

Tolal Number of Paaes Beina Transmltlad. Including Cover Sheet: 4 

@001/004 

Messag� Notice of Heorin9 re: Morgan Stanley's Verified Motion to Admit Mor C. Honsen, Pro Hae Vice; 
Verified Motion to Admit James M. Webster, Ill, Pro Hae Vice; Verified Motion to Admit Rebecca A. 
Beynon, Pro Hae Vice and Motion to Rest Hearing. 

0 Original to follow Via Regular Moll 0 Original will Not be Sant Ii!!' Original will follow vii:i Overnight Courier 

The lnformonon conlgfned In lhia facsimile message Is anorney privileged and confidanliol informblion intended only lor the use of rhe 
incllvldugl or 1111Hiy named above. If the reader of lhi1 ma&SOga la not Iha inlandad recipient, you Ora hareby notified that any 
di5$emlngti011, dislribulion or copy cf rhis comm11nicollon is alricrly prohibilad. If you hava received rhi& <AJmmunli;alion in error, plaasa 
immedi'1tely notify us by telephone [I� long dislance, please coll collac� and ralum Iha original ma1so9a le u& at Iha above addrau via tha 
U.S. Poattil Service. Thank you. 

If there are any problams or complico6ons, please nolify us immediately al: 
561.659.7070 

T elaeoplar operolor: 

WPB#567902.B CARLTON FIELDS, P.A. 

Miami Orlando St. Pelel'$bur9 Tallahassee Tampa West Palm Beach 

:"".= 

i< 
i 
; 
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IN TIIB CIRCUIT COURT OF TIIE 
FIFTEENTH JUDICIAL CJRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 Al 

MORGAN STANLEY & CO., INC., 

Defendant 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plamtiff, 

v. CASE NO: CA 03-5165 Al 

MACANDREWS & FORBES HOIDINGS, INC., 

Defendant. 

�OTICE OF BEARING 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

WPB#S71076.14 

October 5, 2004 

8:45 am. 

Palm Beach Coi.m.ty Courthouse, Courtroom 1 lA 
205 North Dixie Highway 
WestPalmBeach, Florida 33401 

Judge Elizabeth T. Maass 

Morgan Stanley's Verified Motion to Admit Mark C. 
Hansen, Pro Hae Vice; 
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Coleman v. Morgan Starzley 
Case No: 03-CA-005045 Al 

Notice of Hearing 
Page2 

Morgan Stanley's Verified Motion to Admit Jam.es 
M. Webster, ID, Pro Hae Vice; 

Morgan Stanley's Verified Motion to Admit 
Rebecca A. Beynon, Pro Hae Vice 

Morgan Stanley's Motion to Reset Hearing 

K1NDLY GOVERN YOURSELVES ACCORDINGLY. 

The undenigned counsel hereby certifies that a good faith attempt to resolve the issues 

contained ia the foregoing motions or matters will be made with opposing counsel 
prior to hearing on these matters on tbe Court's Motion Calendar. 

If you are a pmon with a disability who needs any acc::ommodation in order to participate in this 
proceeding, you are entitled, at no cos13 to you, to the proviiiOJJ of r.ertain assistance. Please contact 
the ADA Coordinator in the Administrative Office of the Court, PalmBeach County Courthouse, 
205 North Dixie Highway, Room S.2500, West Palm Beach. Florida 33401; telephone number (561) 
355�2431 within two (2) working days of your receipt of this notice; if you are hearing or voice 
impaired, call 1-800-955-8771. 

gRTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

if2,, 
all counsel of record on the attached service list by facsimile and Federal Express on this ?£E::. 
day of September, 2004. 

Thomas D. Yannucci, P.C. 
LawrenceP. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

WPB#571076.14 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach. FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e·mail: jianno@carltonfields.com 

BY:��f· 
OShfumo, Jr. 

Florida Bar No; 655351 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chica.go, IL 60611 

WPB#571076. J 4 

CARLTON FIELDS WPB 

SERVICE LIST 

� 004/004 

Coleman v. Morgan Stanley 
Case No; 03-CA·00504S AI 

Notice of Hearing 
Page3 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5 1 65 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 

Defcndant(s). 

ORDER ON COLEMAN (PARENT) HOLDINGS, INC. AND MACANDREWS & 

FORBES HOLDINGS, INC.'S l\10TION TO COMPEL C01\1PLETE ANSWERS TO 

INTERROGATORY NOS. 1 AND 3 IN l\1AFCO'S FIRST SET OF 

INTERROGATORIES TO MORGAN STANLEY SENIOR FUNDING, INC. 

THIS CAUSE came before the Court September 23, 2004 on Coleman (Parent) 

Holdings, Inc. and MacAndrews & Forbes Holdings, Inc.'s M otion to Compel Complete 

Answers to Interrogatory Nos. 1 and 3 in M afco's First Set of Interrogatories to M organ 

Stanley Senior Funding, Inc., with all counsel present. Based on the proceedings before the 

Court, it is 

ORDERED AND ADJUDGED that Coleman (Parent) Holdings, Inc. and 

MacAndrews & Forbes Holdings, Inc.'s M otion to Compel Complete Answers to 

Interrogatory Nos. 1 and 3 in M afco's First Set of Interrogatories to Morgan Stanley Senior 

Funding, Inc. is Granted, in part. MSSF shall (i) provide a more complete answer to 

interrogatory 1, which fairly meets the question posed, and (ii) review its answer to 
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interrogatory 3 to dete1minc whether it has sufficient information to detem1ine whether any 

listed individual did, as opposed to "may have" done, a listed act and, supplement its answer 

to show the result of its review, within 20 days. 

DONE AND ORDERED in West Palm B ch, P' m Beach County, Florida this�
\.-

day of September, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1 400 

\Vest Palm Beach, FL 3340 1 

Thomas D. Yannucci 

655 1 5th Street, NW, Suite 1 200 

Washington DC 20005 

John Scarola, Esq. 

2 1 39 Palm Beach Lakes Blvd. 

\Vest Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, Il 606 1 1 

ELIZABETH T. MAASS 

Circuit Court Judge 
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COL El 11AN (PARENT) HOLDINGS INC., 

Plaintiff, 

VS. 

MOl�C AN STANLEY & CO., INC., 
Defendant, 

��������������/ 
Mone AN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

MAt �/ NDREWS & FORBES HOLDINGS, INC., 
Defendant, 

��������������/ 

� 002/015 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

Case No. CA 03-5045 Al 

Case No. CA 03-5165 Al 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has calk:d up for hearing the 

follcw ng: 

DA�'E: 

Tll\' .E. 

JUI GE: 

PL/.CE: 

October 5, 2004 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Cou11house, Room #11.1208, 205 North Dixie Highway. 
West Palm Beach, FL 33401 

SPEC FIC MATTERS TO BE HEARD: 

11: CPH and MAFCO's Verified Motion to Permit Foreign Attorney to Appear (Robe11 
L. Byman); 

12: CPH and MAFCO's Verified Motion to Permit Foreign Attorney to Appear (Timothy 
J. Chorvat); 

13: CPH and MAFCO's Verified Motion to Permit Foreign Attorney to Appear (Joanne 
H. Sweeney). 
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Coler rn1 Holdings, Inc. vs Morgan Stanley & Company 
Case 'Jc.: 2003 CA 005045 Al 
Notic � c f Hearing 

141003/015 

Moving counsel ce1tifies that he or she contacted opposing counsel and attempted to 

reso: vt the discovery dispute without hearing. 

I HEREBY CERTIFY that a true and co11"ect copy of the foregoing has been furnished by f,4,-v. ,�,,_;;' 

-Jv11/1--· c ... ..;-
U.S. f\/ ail to all Counsel on the attached list, this 12V day of �;;tGfdl_, 2004. 

----

,/,.,..,--
l.----· ,../ 

JACK,S .... �ROLA 
�l�/ ar No.: 169440 
sptcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes B(lulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for CPH and MAFCO 

2 
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Coler ia: Holdings, inc_ vs Morgan Stanley & Company 
Case \Jc.: 2003 CA 005045 Al 
Nolie� r fHearing 

COUNSEL LIST 

Jose )h lanno, Jr., Esquire 
Carl ·rn, Fields, et al. 
222 :_.,. kevie\V A venue 
Suit·: 1 �00 
Wes: I aim Beach, FL 33401 

Thorns D. Yannucci, P.C. 
Tho rn s A. Clare 
Bret: � 1cGurk 
Kiri• la 1d and Ellis 
655 I: th Street, N .W., Suite 1200 
WaEhi 1gton , DC 20005 

Jero .d S. Solovy, Esq. 
Jenr er & Block LLP 
One II .M Plaza 
Suii ! .: 400 
Chi< ai o, IL 6061 l 

3 
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COLEMAN (PARENT) HOLDINGS, INC. , 

Plaintiff, 

V. 

MORGAN STANLEY & CO. , INC. , 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDING, INC., 
et al., 

Defendants. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. 03 CA 5045 AI 

CASE NO. CA 03-5165 AI 

NON-PARTY SUNBEAM'S MOTION FOR PROTECTIVE 
ORDER AND MEMORANDUM OF LAW IN OPPOSITION TO 
MORGAN STANLEY'S MOTION TO COMPEL DOCUMENTS 

Non-Party, Sunbeam Corporation, n/k/a American Household, Inc. ("Sunbeam"), by and 

through its counsel and pursuant to Rule 1.280 of the Florida Rules of Civil Procedure and this 

Court's Orders dated August 28, 2004 and September 20, 2004, hereby submits its Motion for 

Protective Order and Memorandum of Law in opposition to Defendant Morgan Stanley & Co., 

Inc.'s and Plaintiff Morgan Stanley Senior Funding, Inc.'s (collectively "Morgan Stanley") 

motion to compel the production of a certain privileged report prepared by the law firm of 

Skadden, Arps, Meagher & Flom, LLP for the Board of Directors of Sunbeam (the "Report"). 
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PRELIMINARY STATEMENT 

The Report is quintessential work product, protected from discovery under Rule 

l .280(b )(3) of the Florida Rules of Civil Procedure. The Report was prepared by counsel for 

Sunbeam at the direction of its Board of Directors specifically to aid the Board in understanding 

the legal implications of events that occurred at Sunbeam during the tenure of its former 

Chairman and CEO, Al Dunlap. Sunbeam has consistently asserted that the Report is protected 

by both the attorney-client and work product privileges and, contrary to Morgan Stanley's 

assertions, the privileges have never been waived. Accordingly, Sunbeam requests that this 

Court enter an order denying Morgan Stanley's motion to compel production of the privileged 

document. 

Sunbeam is not a party to this action. However, because the Report is subject to a 

privilege belonging to Sunbeam and its counsel, and Sunbeam has a continuing interest 

protecting that privilege, Sunbeam sought and was granted leave to submit papers in opposition 

to Morgan Stanley's motion to compel the Report's production from Plaintiff Coleman (Parent) 

Holdings, Inc. ("CPH"). 1 More specifically, Sunbeam was asked to address the issues of 

whether the Report is privileged and whether the privilege has been waived as a result of the fact 

that a copy of the Report was allegedly provided to CPH and MacAndrews and Forbes Holdings, 

Inc. ("MAFCO"). 2 

In support of its motion, Sunbeam is submitting the Affidavit of Steven R. Isko, 

Executive Vice President, Chief Legal Officer, and Secretary of American Household, Inc. , f/k/a 

1 At the August 27, 2004 hearing on Morgan Stanley's motion to compel, the Court asked Sunbeam to consent to the 
jurisdiction of the Court "solely to determine whether the subject Report, its exhibits, and the transmittal letter to 
MAFCO are privileged and whether the privilege has been waived." See Court's August 28, 2004 Order. Sunbeam 
waived the formality of subpoenas as to these items. 

2 MAFCO is the parent company of CPH. 

2 
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Sunbeam, who has knowledge regarding the relationship between Sunbeam and CPH and 

MAFCO and Sunbeam's continuous assertion of the privilege over the Report. See Affidavit of 

Steven R. Isko ("Isko Aff. "), attached hereto as Exhibit A. 

FACTUAL BACKGROUND 

A. Coleman/Sunbeam Merger in 1998. 

In March, 1998, Sunbeam acquired an 82% majority interest in The Coleman Company 

("Coleman"). See In re The Coleman Company, Inc. Shareholders Litigation, 750 A.2d 1202, 

1204-1206 (Del. Chan. 1999). 3 Contemporaneous with that transaction, the Board of Directors 

of Coleman approved a merger with Sunbeam, pursuant to which the minority shareholders of 

Coleman received cash and Sunbeam stock in exchange for their Coleman stock. See Affidavit 

of Charles M. Elson ("Elson Aff. "), � 2, attached hereto as Exhibit B. 

In the ensuing three months, the price of Sunbeam stock began to drop precipitously and 

issues regarding the accuracy of its financial statements arose. In June 1998, Sunbeam's then 

CEO Albert Dunlap and CFO Russell Kersh were terminated. See June 13, 1998 and June 16, 

1998 Minutes of Special Meeting of the Board of Directors of Sunbeam Corporation, attached 

hereto as Exhibits C and D. At the request of Sunbeam's Board, two senior executives from 

MAFCO, Paul E. Shapiro and Jerry W. Levin, who had experience at Coleman were brought in 

as senior executives of Sunbeam to stabilize its business and rebuild the company. Elson Aff., � 

2, Exhibit B. 

Shortly thereafter, as a result of the decline in the value of Sunbeam's stock, MAFCO 

advised Sunbeam that it wished to rescind the Coleman/Sunbeam transaction and that it was 

prepared to commence litigation seeking rescission and/or money damages. See June 29, 1998 

3 The Coleman transactions and the litigation relating thereto are described in the Delaware Chancery Court's 
published opinion approving a settlement with Coleman's public shareholders. 

3 
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Minutes of Meeting of the Board of Directors of Sunbeam Corporation, attached hereto as 

Exhibit E. On June 29, 1998, in response to threatened litigation by MAFCO and CPH, the 

Executive Committee of Sunbeam's board established a Special Committee which was charged 

with investigating the facts, assessing the litigation risks and, if it deemed it appropriate, 

negotiating a settlement with MAFCO and CPH. See Exhibit E; Isko Aff., ii 3, Exhibit A. 

B. CPH and MAFCO settle their claims with Sunbeam and develop a common interest 
in def ending themselves against various derivative claims. 

On August 12, 1998, Sunbeam and CPH entered into a settlement agreement ("Settlement 

Agreement") whereby CPH released certain claims against Sunbeam in exchange for a five-year 

warrant to buy additional shares of Sunbeam stock. Isko Aff., ii 4, Exhibit A. A copy of the 

Settlement Agreement is attached hereto as Exhibit F. Once the settlement was executed, 

Sunbeam, CPH, and MAFCO ceased to be adversaries. Under Section 3, "Provision of 

Management Services" of the Settlement Agreement, CPH, and MAFCO agreed to continue to 

provide management services, including litigation and other legal support to Sunbeam. See 

Settlement Agreement, pp. 6-7, Exhibit F; Isko Aff., ii 5, Exhibit A. 

Beginning on August 13, 1998, derivative suits were commenced in Delaware and 

Florida against MAFCO and/or CPH and their directors, and Sunbeam and its Special Committee 

members, alleging that the August 12, 1998 Settlement Agreement was unfair to Sunbeam, and 

gave too much value to MAFCO and CPH. See Affidavit of Barry F. Schwartz ("Schwartz 

Aff. "), ii 5, attached hereto as Exhibit G; Isko Aff., ii 6, Exhibit A. 

In addition to the relationship formed by the Settlement Agreement, MAFCO, CPH, and 

Sunbeam also had a joint interest in defending against the derivative suits challenging the 

Settlement Agreement. See Isko Aff., ii 7, Exhibit A. As such, the defendants, including 

Sunbeam and the Special Committee members, and CPH and MAFCO and their directors, 

4 
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cooperated with each other in opposing the litigation. Id For example, on January 19, 1999 

MAFCO and two of its directors, Howard Gittis and Jerry W. Levin, and Sunbeam and two of its 

directors, including Charles M. Elson and Howard G. Kristo], filed the Joint Reply Memorandum 

of Law in Support of Their Motion to Dismiss, or in the Alternative, to Stay Proceedings in the 

Florida derivative action, Shalla/ v. Elson, et al., CA 98-8739, filed in the United States District 

Court for the Southern District of Florida. Id; see also Joint Reply Memorandum of Law in 

Support of Their Motion to Dismiss, or in the Alternative, to Stay Proceedings, attached hereto 

as Exhibit "C" to Exhibit H. During the course of litigating the derivative claims, MAFCO, 

CPH, the Special Committee and Sunbeam had a joint interest in defeating the derivative suits. 

Id. 

In addition to the derivative suits, there was an onslaught of law suits filed against 

Sunbeam. See Isko Aff., � 8, Exhibit A. Sunbeam was sued in various actions involving 

shareholders claims, bond claims, insurance claims, and claims dealing with the termination of 

Al Dunlap and Russell Kersh. Id Pursuant to the August 12, 1998 Settlement Agreement, and 

the joint interest in defending the various litigations, CPH and MAFCO provided legal services 

to Sunbeam in connection with the various cases pending against Sunbeam. Id at � 9. In that 

regard, Sunbeam sought legal counsel and advice from Barry F. Schwartz, Esq. and other 

members of MAFCO's legal department. Id. at � 9. Sunbeam vigorously defended and 

prosecuted these cases until Sunbeam's bankruptcy in February 2001. 

C. Sunbeam's Board of Directors requested that Skadden create the Report. 

As part of its defense to the derivative actions, Sunbeam hired its outside counsel 

Skadden to defend the various lawsuits and respond to the Securities and Exchange 

Commission's ("SEC") inquiry regarding Sunbeam's accounting practices. Skadden was also 

5 
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specifically retained by the Board of Directors of Sunbeam to investigate the events which had 

occurred at Sunbeam and to provide a report including the legal implications of certain past 

practices at the company. Id. On or about February 4, 1999, Skadden orally presented its initial 

findings and recommendations to the Board of Directors and provided the members with a draft 

copy of the Report. 

D. Transmittal of the Report to MAFCO. 

On or about April 22, 1999, Skadden, as attorneys for Sunbeam, provided a copy of the 

Report and its exhibits to attorneys for MAFCO as well as Mark F. Bideau, Esq., and Mike 

Mitchell, Esq. , who were outside counsel for Sunbeam. As the transmittal letter itself states, the 

documents were protected by the attorney-client and work product privileges. The documents 

were sent by Skadden to Sunbeam's counsel with the understanding that the privileged Report 

and exhibits would remain privileged and be used solely by Sunbeam's attorneys to assist in 

defending the claims pending against Sunbeam. Isko Aff., if 12, Exhibit A. Providing the Report 

and exhibits to MAFCO is not inconsistent with protecting Sunbeam's privilege as MAFCO had 

been providing legal services to Sunbeam since the August 12, 1998 Settlement Agreement. 

Sunbeam understood that it was receiving legal advice and services from MAFCO and, pursuant 

to that relationship, disclosed privileged documents and communications with MAFCO's legal 

department. Id. As explained in more detail in Subsection F, a Florida court has already 

determined that Sunbeam's transmittal of a similar privileged document to MAFCO does not 

constitute a waiver of its privilege. 

6 
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E. Sunbeam has consistently maintained that the Report is protected by the attorney 
client and work product privileges and has, accordingly, kept the Report strictly 
confidential. 

Sunbeam has always maintained that the Skadden Report to the Board of Directors is 

protected by the attorney client and work product privileges. Isko Aff. , , 11, Exhibit A. The 

Report has never voluntarily been produced in any law suit, has never been ordered to be 

produced by any court, and it was not produced to the SEC. Id. Sunbeam has not taken any 

action that is inconsistent with preserving the protection of the attorney client and work product 

privileges afforded to the Report. In fact, Sunbeam is still actively litigating some of its cases 

and it would be unfairly prejudiced if this Court were to order production of the privileged 

Report and allow Sunbeam's counsel's work product and opinions to become available to its 

adversaries. Id. at, 13. 

F. Another Florida court has already determined that providing MAFCO with a 
privileged document does not constitute a waiver of the privilege. 

In a remarkably similar case, Coleman (Parent) v. Andersen, CA 01-06062-AN, Judge 

Rapp was required to determine whether or not the production of a Sunbeam privileged 

document to MAFCO constituted a waiver of Sunbeam's privilege. In that case, Arthur 

Andersen sought the production of the Blackstone Report, a report that was prepared by 

Sunbeam's financial consultant The Blackstone Group at the direction of Weil, Gotshal & 

Manges, counsel to the Special Committee of the Board of Directors of Sunbeam. See Non-

Party Sunbeam Corporation's Memorandum of Law In Opposition to "Defendant Arthur 

Andersen LLP'S Motion to Compel The Production of a Non-Privileged Coleman Parent 

Document," attached hereto as Exhibit H. 

Andersen made the same arguments as those now being made by Morgan Stanley in its 

motion, that because Sunbeam shared the privileged document with MAFCO, which at one point 

7 
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in time had been Sunbeam's adversary, the privilege had been waived. See Defendant Arthur 

Andersen LLP'S Motion to Compel The Production of a Non-Privileged Coleman Parent 

Document, Plaintiff Coleman Parent's Memorandum in Opposition to Defendant Arthur 

Andersen LLP's Motion to Compel the Production of a Non-Privileged Coleman Parent 

Document, Anderson's Reply to Coleman Parent's Memorandum in Opposition to Defendant 

Arthur Andersen LLP's Motion to Compel the Production of a Non-Privileged Coleman Parent 

Document, and Andersen's Supplemental Memorandum In Support of Its Motion to Compel the 

Production of The E& Y Memo and the Blackstone Report, attached hereto as Cumulative 

Exhibit I. After hearing arguments of counsel, relying on affidavits submitted, and reviewing the 

case law cited within the memoranda, Judge Rapp denied the motion to compel, rejecting the 

arguments set forth by Andersen. See September 6, 2002 Order denying Arthur Andersen LLP's 

Motion to Compel the Production of Blackstone Report and Ernst & Young Memo attached 

hereto as Exhibit J. 

Morgan Stanley has raised no new issues with regard to its position in this case that 

Sunbeam waived its privilege by providing MAFCO with a copy of the Report. Therefore, as 

Judge Rapp held in Coleman v. Andersen, this Court should deny Coleman's Motion to Compel 

production of the Report as it is protected by both the attorney client and work product privileges 

and such privileges have never been waived. 

G. Paul Shapiro did not waive, nor could he waive, Sunbeam's privilege over the 
Report during his deposition. 

On or about June 8, 2004 and on July 28, 2004, Paul E. Shapiro's deposition was taken in 

this action. During the deposition, Mr. Shapiro acknowledged the existence of the Report and 

explained that it was the subject to "all kinds of issues regarding confidentiality and privilege. " 

See July 28, 2004 Shapiro deposition, p. 363, Exhibit K. Contrary to the assertions in Morgan 
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Stanley's Motion, Mr. Shapiro "did not discuss the document in detail," nor did he "testif{y] 

extensively about the internal investigation undertaken by Sunbeam in 1998, including the 

substance of the written report issued by the Special Committee, as well as the oral presentation 

of the [R]eport's findings to the Sunbeam Board." Morgan Stanley's Motion, pp. 1, 3. Instead, 

Mr. Shapiro acknowledged the existence of the Report and provided his vague recollection of its 

subject matter. He certainly did not discuss the document in detail as suggested by Morgan 

Stanley, indeed, he testified he did not recall many of the details. See Excerpt of Paul Shapiro's 

July 28, 2004 Deposition Testimony, p. 360, ln. 25 - p. 362, ln. 7, attached hereto as Exhibit K. 

Mr. Shapiro's deposition testimony did not in any way waive Sunbeam's privilege over 

the Report. While it appears from the transcript of the August 27, 2004 hearing that Morgan 

Stanley may have abandoned its argument that Paul Shapiro's testimony was a waiver of 

Sunbeam's privilege, Sunbeam submits that Mr. Shapiro did not waive Sunbeam's privilege and 

could not have waived the privilege as it was not a privilege he possessed. 

ARGUMENT 

A. Courts have broad discretion in granting protective orders. 

Florida courts have the authority to issue protective orders to prevent the disclosure of 

privileged information. Fla. R. Civ. P. 1.280 (b) and (c). Florida trial courts have broad 

discretion in issuing protective orders. SCI Funeral Services of Florida, Inc. v. Light, 811 So. 2d 

796, 798 (Fla. 4th DCA 2002), citing Seattle Times Co. v. Rhinehart, 467 U.S. 20, 36 (1984). 

Since the Report is protected by the attorney client and work product privileges, this Court 

should enter a protective order denying Morgan Stanley access to this document. 
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B. The Report is protected by the attorney-client privilege. 

"Under Florida law, information is protected from disclosure by the attorney-client 

privilege when it is a communication between a lawyer and client not intended to be disclosed to 

third persons other than those to whom disclosure is in furtherance of the rendition of legal 

services to the client, or those reasonably necessary for the transmission of the communication. " 

Tyne v. Time Warner Entertainment Co., 212 F.R.D. 596, 598 (M.D.Fla. 2002), citing Fla. Stat.§ 

90.502 (1 )( c ). 

The Report constitutes a privileged attorney client communication under the test 

established by the Florida Supreme Court case Southern Bell Telephone and Telegraph Co. v. 

Deason, 632 So.2d 1377, 1383 (Fla. 1994).4 The Report was prepared by Skadden at the request 

of the Board of Directors of Sunbeam specifically for the purpose of securing legal advice, the 

Board did so with the proper authority, the subject matter of the legal communication was within 

the scope of the Board's corporate duties, and, as will be explained in greater detail below, the 

communication was not disseminated beyond those persons who, because of the corporate 

structure, needed to know its contents. Id 

C. The Report and its exhibits are also protected by the work product privilege. 

Florida law provides that a "court shall protect against the disclosure of the mental 

impressions, conclusions, opinions, or legal theories of any attorney or other representative of a 

4 
In order to determine the applicability of the attorney client privilege in the corporate context, the Florida 

Supreme Court created a five prong test: 
(1) the communication would not have been made but for the contemplation oflegal services; 
(2) the employee making the communication did so at the direction of his or her corporate 
superior; 
(3) the superior made the request of the employee as part of the corporation's effort to secure legal 
advice or services; 
(4) the content of the communication relates to the legal services being rendered, and the subject 
of the communication is within the scope of the employee's duties, and; 
(5) the communication is not disseminated beyond those person who, because of the corporate structure, 
need to know its contents. 
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party concerning . . .  litigation. " Fla. R. Civ. P. l.280(b)(3).5 See Tyne v. Time Warner 

Entertainment Co., 212 F.R.D. 596, 598 (M.D.Fla. 2002); Federal Express Corp. v. Cantway, 

778 So.2d 1052, 1053 (Fla. 4th DCA 2001). 

"[I]nvestigative materials of a party, when prepared in anticipation of litigation constitute 

work product and are not subject to discovery . . . . Such reports need not be ordered by an 

attorney in order to be considered work product, . . . and they can constitute work product even if 

they are prepared before a claim is filed. " Federal Express Corp. v. Cantway, 778 So.2d 1052, 

1053 (Fla. 4th DCA 2001) (internal citation and punctuation omitted). Here, it is unquestionable 

that the Report sought by Morgan Stanley qualifies as privileged work product material because 

it was prepared by Skadden at the direction of the Board in response to the SEC investigation 

and the many lawsuits then pending against Sunbeam. The Board of Directors instructed its 

attorneys to conduct an investigation and provide a report summarizing the events that occurred 

at Sunbeam, and provide an analysis of the legal implications of those facts to Sunbeam's 

practices. The Report clearly contains the mental impressions of Sunbeam's attorneys and, as 

such, the information is protected by the work product privilege. 

Furthermore, the exhibits attached to the Report are protected by the work product 

privilege because the selection of the documents reveals the thought processes and mental 

impressions of Sunbeam's counsel. Smith v. State, 873 So. 2d 585, 588 (Fla. 3rd DCA 1994) 

(internal punctuation omitted) ("The act alone of compelling an attorney to disclose a group of 

documents invariably reveals the counsel's assessment of the relative importance of each of 

those documents, and of their significance as a collection. ") See also Northup v. Acken, 865 

Southern Bell Telephone and Telegraph Co. v. Deason, 632 So.2d 1377, 1383 (Fla. 1994). 

5 Florida courts look to federal case law for guidance when interpreting the scope of the work product privilege 
because Fla. R. Civ. P. 1.280(b) closely resembles the analogous federal rule. See Cotton States Mut. Ins. Co. v. 
Turtle Reef Assoc., Inc., 444 So.2d 595, 596 (Fla. 4th DCA 1984). 
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So.2d 1267 (Fla. 2004) (holding that an attorney's compilation of particular documents is 

protected by the work product privilege as long as the documents themselves are not intended to 

be used at trial). Therefore, based on the law of the Florida Supreme Court, the Report as well 

its exhibits are protected by the work product privilege and are absolute immune from discovery. 

D. Disclosure of the Report to MAFCO does not constitute a waiver of Sunbeam's 
privilege. 

There is no merit to Morgan Stanley's argument that disclosure of the report to MAFCO 

constitutes a waiver of the attorney client or work product privileges because Sunbeam and 

MAFCO had a common legal interest at the time the Report was produced to MAFCO in April 

1999. While MAFCO and Sunbeam were adversaries for a short period of time in late June and 

July of 1998, by August 12, 1998 they had settled their differences. On August 12, 1998, 

Sunbeam and CPH entered into a Settlement Agreement where CPH released its claims against 

Sunbeam and agreed to provide management services to the company. Under the terms of the 

Settlement Agreement, CPH and its affiliated company MA.FCO agreed to "provide assistance 

and support to Sunbeam" on "compliance, litigation, insurance, regulatory and other legal 

matters. " See Settlement Agreement, if 3 (d)(v). 

Florida law provides that no waiver occurs when privileged information is shared 

amongst those with a common interest. Under similar circumstances, a plaintiff argued that the 

defendant, Warner Bros. , waived its attorney client privilege by disclosing certain documents to 

employees of co-defendant studios Radiant and Baltimore during the course of filming a movie. 

Tyne, supra. Although the privileged documents were shared with those outside the direct 

employ of Warner Bros. , the court, applying Florida law, held: 

While the employees of Radiant and Baltimore may not be clients of the Warner 
Bros. legal department, Warner Bros required their cooperation with regard to the 
production of A Perfect Storm. Radiant and Baltimore were involved in a project 
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akin to a "joint venture" with Warner Bros, and the actions of Radiant and 
Baltimore employees regarding improper clearance could subject Warner Bros. to 
liability. The advice of the Warner Bros. legal department would be useless to 
Warner Bros. if the advice could not be disseminated to the few key individuals 
who were intimately involved in the joint production of The Perfect Storm. 
Therefore, disclosure to these individuals who have a common legal interest 
does not constitute a waiver of privilege. 

Tyne, supra, 212 F.R.D. 596, 600 (emphasis added). See also Celotex Corp. v. Jasper Corp., 

196 B.R. 596, 600-601 (Bankr. M.D. Fla. 1996) (holding that no waiver of privilege occurred 

when privileged documents were shared with a third party because they shared common legal 

interests); In re United Mine Workers of America Employee Benefit Plans Litig., 159 F.R.D. 

307, 313 (D.D.C. 1994) ("The 'common interest rule' provides that parties with shared interests 

in actual or potential litigation against a common adversary may share privileged information 

without waiving their right to assert the privilege. ") 

Here, Morgan Stanley claims that providing the Report to certain lawyers employed by 

MAFCO constituted a waiver of Sunbeam's privileges. This is simply not true. The only 

persons employed by MAFCO who obtained the Report were those were providing legal services 

to Sunbeam. Even if they were not lawyers, which they were, the Report would remain 

privileged under Tyne and Celotex. 

The rationale for protecting the privilege is simple - it is in the public's interest to 

promote sharing of such information. See District Bd. OfTrs. Of Miami-Dade County. Coll. V. 

Chao, 739 So. 2d 105 (Fla. 3rd DCA 1999).6 It was in Sunbeam's best interest to share the 

Report with counsel for MAFCO because MAFCO's legal department was providing advice to 

Sunbeam regarding the numerous lawsuits pending against the company. 

6 In Chao, in which the plaintiff filed a complaint for an injury caused by a slip-and-fall, the court held that 
disclosure of work product privileged accident reports to departments other than the company's legal department did 
not constitute waiver of the privilege: "[The company] should not be penalized for advising other departments so 
that remedial measures can be taken where called for. To say that such distribution would eliminate the work 
product immunity would be contrary to public policy." Chao, supra, 739 So.2d at 107. 
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"The common interests privilege relates not only to attorney-client materials . . .  but also 

to an attorney's work product. " Visual Scene, Inc. v. Pilkington Brothers, PLC, 508 So.2d 437, 

442 (Fla. 3rd DCA 1987). Holding that disclosure made in preparation for trial does not waive 

the work product privilege, the court explained: 

Thus, a disclosure made in preparation for trial does not waive the work product 
privilege unless it is inconsistent with the maintenance of secrecy from the 
disclosing party's adversary . . .  that is, that it substantially increases the 
possibility of an opposing party obtaining the information. 

Id. at p. 442 (internal citation and punctuation omitted). Here, the disclosure of the Report to 

attorneys employed by MAFCO is not at all inconsistent with Sunbeam's maintenance of secrecy 

from Sunbeam's adversaries. In fact, MAFCO was providing legal services to Sunbeam for the 

very purpose of extricating Sunbeam from the lawsuits pending against it. 

The Florida Supreme Court recognized that in determining the applicability of privilege 

in the corporate context, it is important to note that disclosure of privileged information to key 

corporate employees does not result in a waiver of the privilege because to hold otherwise would 

violate a corporation's right to use the information for "internal business use": 

Counsel ultimately shared the employees' statement with managers in Southern 
Bell's human resources department . . . . Counsel's decision to share these 
privileged communications with managers in the company who had a "need to 
know" the information does not strip the information of its privileged status. 
Counsel had a duty to render legal services to the company, and in tum, the 
company has a right to internal business use of privileged documents generated by 
its own company employees. Thus, these statements remain privileged. 

Southern Bell Telephone and Telegraph Co. v. Deason, 632 So. 2d 1377, 1386 (Fla. 1994) 

(emphasis added). Accordingly, no waiver resulted from disclosure of the report to MAFCO. 
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E. The mere fact that MAFCO and Sunbeam were adversaries at one point in time 
does not result in a waiver of the privileges. 

Morgan Stanley's argument that because MAFCO and Sunbeam were adverse to each 

other at some point in time, the disclosure of the Report to attorneys employed by MAFCO 

automatically constitutes a waiver is without merit. As long as both parties had a common 

interest at the time that they shared confidences, the privilege remains even if they were 

previously antagonistic to one another or later become adversarial: 

[E]ven if the corporation and its accountants later became antagonists in the 
litigation - aligned in part on opposite sides - they would nonetheless be able to 
protect their prior shared confidences from disclosure to third parties. 

Visual Scene, 508 So. 2d at 441. 

The proper inquiry is whether the party seeking work product protection disclosed the 

document to a third party that was an adversary "at the time that the confidential information is 

disclosed." In re United Mine Workers of America Employee Benefit Plans Litig., 159 F.R.D. 

307, 314 (D.D.C. 1994) (emphasis added) (holding that "the fact that the parties' interests have 

diverged" at another point in time is irrelevant if the parties had common interest when 

disclosure was made). At the time that Sunbeam shared the Report with MAFCO, there was no 

adversarial relationship between Sunbeam and MAFCO. In fact, MAFCO had committed itself 

to providing legal advice and business support to Sunbean1 at the time Sunbeam provided the 

Report to MAFCO, and the sole reason that Sunbeam provided the Report to MAFCO was to 

obtain legal services. Thus, no waiver occurred as result of the production of the Report to 

MAFCO in April 1999. 

F. Non-parties, such as Sunbeam, have the right to assert work product privilege. 

Even non-parties, such as Sunbeam, have the right to assert work product privilege. 

Zaban v. McCombs, 568 So.2d 87 (Fla. 1st DCA 1990). In Zaban, an employer, at the advice of 
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its counsel, hired an investigator to conduct interviews of witnesses after the death of an 

employee. Even though the employer was not named a party to the wrongful death litigation that 

ensued, the employer nevertheless objected to producing the investigator's report on grounds of 

work product privilege. The appellate court held that a non-party could assert work product 

privilege because "work product privilege would be circumvented if by simply suing a party 

closely involved in the subject incident, an adverse party could obtain privileged documents 

merely because the entity who actually produced the work product materials was not a named 

party. " Id. at p. 89. 

Requiring a non-party to compromise its position in a separate litigation by ordering 

production of its work product would be an "intolerable" result. Charles A. Wright, et al., 

Federal Practice & Procedure§ 2024 (1994). Thus, even if a literal reading of the work product 

rule does not provide protection to non-parties, the fact that a document is subject to the work 

product doctrine in a separate litigation involving the non-party is grounds for issuing a 

protective order to ''vindicate the purposes of the work product rule." Id.; see also In re 

Polyporpylene Carpet Antitrust Litig., 181 F.R.D. 680, 691-692 (N.D.Ga. 1998) (issuing a 

protective order requiring the return of documents to a non-party where documents would be 

protected work product if non-party were a party to case); Genevit Creations v. Underwriters at 

Lloyd's, 166 F.R.D. 281, 282 (E.D.N.Y. 1996) (holding that a court may issue a protective order 

to protect non-party's work product). 

Thus, for purposes of asserting its work product privilege, it is irrelevant that Sunbeam is 

not a party to this litigation. See Tyne, supra, ("the definition of 'common interests' should not 

be construed as narrowly limited to co-parties"); Visual Scene, 508 So. 2d. at 441. At the time 

that the Report was shared by Sunbeam, Sunbeam and MAFCO had the same goal - to defend 
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Sunbeam against the various litigation pending against it. As evidenced by Sunbeam's privilege 

logs in the various litigations, the confidentiality of the Report has always been maintained and 

there has never been any disclosure to adverse parties. Sunbeam's communications with its 

attorneys are protected by the attorney client privilege regardless of the existence of litigation. 

G. The privilege afforded to the Report is not lost merely because some of the litigation 
giving rise to its creation has terminated. 

The work product protection afforded to the Report survives the resolution of the 

litigation giving rise to its creation. Documents protected by the work product privilege maintain 

that privilege not only in conjunction with the litigation in which such documents were created, 

but in subsequent litigations as well. See Toward v. Cooper, 634 So. 2d 760, 761 (Fla. 4th DCA 

1994); Alchua Gen. Hospital v. Zimmer USA, Inc., 403 So. 2d 1087, 1089 (Fla. 1st DCA 1999), 

citing In re Murphy, 560 F.2d 326, 334 (8th Cir. 1997) ("The work product privilege would be 

attenuated if it were limited to documents that were prepared in the case for which discovery is 

sought.") Therefore, despite the resolution of some of the lawsuits giving rise to the creation of 

the Report, Sunbeam nevertheless retains its work product privilege over the Report and its 

exhibits. Moreover, Sunbeam is still actively litigating some of the cases. Sunbeam would 

suffer undue hardship and be unfairly prejudiced if this Court were to order the production of its 

privileged Report that could fall in the hands of its adversaries. See Isko Aff., � 13, Exhibit A. 

H. Failure to object at Mr. Shapiro's deposition does not constitute waiver of the 
privilege. 

Morgan Stanley's argument that the failure to object on the basis of privilege at the time 

of Mr. Shapiro's deposition constitutes a waiver is without merit: 

The failure of the plaintiff below to make a timely objection or a motion to limit 
discovery in regard to Hildreth's testimony did not constitute a waiver of a work 
product privilege as to matters clearly outside the scope of permissible discovery. 
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An attorney's mental impressions, conclusions, opinions or theories concerning 
the client's case are opinion work product and are absolutely privileged. 

5500 North Corp. v. Willis, 729 So. 2d 508, 512 (Fla. 5th DCA 1999) (internal citations omitted). 

Here, the Report, which contains the mental impressions, conclusions, and opinions of 

Sunbeam's legal counsel is clearly outside the scope of permissible discovery and constitutes 

absolutely privileged work product that cannot be waived by a failure to object to its disclosure. 

l. Mr. Shapiro did not have the authority to waive a privilege belonging to Sunbeam 
and thus his previous deposition testimony cannot constitute a waiver. 

There is no support under Florida law for Morgan Stanley's argument that Mr. Shapiro 

waived the privilege by testifying regarding the Report at his deposition. The attorney client and 

work product privileges belong to Sunbeam and they cannot be waived by Mr. Shapiro, a former 

executive of Sunbeam. Fla. Stat. § 90.507. In the corporate context, the power to exercise the 

attorney-client privilege rests with the corporation's management. See Tail of the Pup, Inc. v. 

Webb, 528 So.2d 506, 507 (Fla. 2d DCA 1988). Moreover, as the United States Supreme Court 

explained in Commodity Futures Trading Commission v. Weintraub, 471 U.S. 343, 349 (1985), 

"when control of a corporation passes to new management, the authority to assert and waive the 

corporation's attorney-client privilege passes as well"); see generally Scottsdale Ins. Co. v. 

Camara De Comercio Latino-Americana de los Estados l.Inidos, Inc., 813 So.2d 250 (Fla. 3d 

DCA 2002) (standing for the proposition that the work product privilege cannot be asserted by 

someone other than the holder of the privilege). Therefore, Mr. Shapiro, a former executive of 

Sunbeam, is without authority to waive the attorney client or work product privilege on behalf of 

Sunbeam. 
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J. While Mr. Shapiro does not possess authority to waive Sunbeam's privilege, Mr. 
Shapiro did not reveal the substance of the report and thus, even if he did have the 
authority, no waiver resulted from his prior testimony. 

Waiver occurs only where "[a] person who has a privilege against the disclosure of a 

confidential matter or communication waives the privilege if the person ... while holder of the 

privilege, voluntarily discloses . . .  or consents to disclosure of, any significant part of the matter 

or communication. " Fla. Stat. §90.507 (2004) (emphasis added). Mr. Shapiro's deposition 

testimony demonstrates that he did not disclose "any significant part of the matter or 

communication. " In fact, Mr. Shapiro indicated that the Report was privileged and confidential. 

See July 28, 2004 Shapiro Deposition, p. 363, Exhibit K. Clearly, Mr. Shapiro's deposition 

testimony did not waive Sunbeam's privileges. 

Even if Mr. Shapiro's testimony is somehow found to constitute a waiver of the privilege, 

the waiver extends only to what Mr. Shapiro actually revealed: 

We reject respondent's contention that petitioner's prior disclosure of the expert's 
written report constituted a waiver of the work product privilege as to the facts 
known and opinions held by the expert that were not previously disclosed. 

Morgan v. Tracy, 604 So.2d 1 5, 1 5  (Fla. 4th DCA 1992). 

Mr. Shapiro's testimony establishes that he only had a vague recollection of the Report. 

Despite Morgan Stanley's assertions to the contrary, Mr. Shapiro certainly did not testify as to 

the substance of report at his deposition and, in fact, explained that the report was subject to "all 

kinds of issues regarding confidentiality and privilege. " See July 28, 2004 Shapiro Deposition, 

p. 363, Exhibit K. Indeed, Morgan Stanley concedes in its Motion to Compel that "Mr. Shapiro 

could not recall . . .  the substance of the report as it relates to Morgan Stanley," which is the 

information it now seeks to compel. See Morgan Stanley's Motion to Compel, p. 5. Therefore, 

even if Mr. Shapiro had the authority to waive the privilege, which he clearly did not, he could 
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not have waived any privilege by making a reference to the Report because he did not reveal the 

substance of the report, nor did he reveal the information that Morgan Stanley now seeks. 

CONCLUSION 

It is unquestionable that the Report and its exhibits are protected by the attorney client 

and work product privileges. Sunbeam has always maintained that the Report is privileged, it 

has never been disclosed to adverse parties, and the privileges have never been waived. 

WHEREFORE Sunbeam respectfully requests that this Court grant Sunbeam's Motion for 

Protective Order and deny Morgan Stanley's Motion to Compel. 

CERTIFICATE OF SERVICE 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

V. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTII JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO . 03 CA 5045 AI 

CASE NO. CA 03-5165 AI 

MACANDREWS & FORBES HOLDING, INC., et al 

Defendants. 

AFFIDAVIT OF STEVEN R. ISKO 

STATE OF NEW YORK ) 
) ss.: 

COUNTY OF }few "(.....-t( ) 

BEFORE :ME, the undersigned authority, personally appeared STEVEN R. ISKO, who 
after being duly sworn, states as follows: 

1. I am Executive Vice President, Chief Legal Officer, and Secretary of American 

Househo ld, Inc., f/k/a/ Sunbeam Corporation. 

2. I have knowledge of the facts set forth below. If called to testify as a witness, I 

would be competent to testify to the facts set forth in this affidavit. 
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3. On June 29, 1998, in response to the threatened litigation by Mafco and Coleman 

(Parent), the Executive Committee of Sunbeam's board established a Special Committee which 

was charged with investigating the facts, assessing the litigation risks and, if it deemed it 

appropriate, negotiating a settlement with Mafco and Coleman (Parent). See June 29, 1998 

Minutes of Special Meetings of the Executive Committee and of the Audit Committee of the 

Board of Directors of Sunbeam Corporation. 

4. On August 12, 1998, Sunbeam and Coleman (Parent) entered into a Settlement 

Agreement with Coleman (Parent) in which Coleman (Parent) released certain claims against 

Sunbeam. See August 12, 1998 Minutes of the Meeting of the Board of Directors of Sunbeam 

Corporation. 

5. Under Section 3. "Provision of Management Services" of the Settlement 

Agreement, Coleman (Parent) agreed to provide assistance and support to Sunbeam including 

legal services. See August 12, 1998 Settlement Agreement. 

6. Shortly thereafter, derivative suits were commenced in Delaware and Florida 

against MacAndrews & Forbes, and/or Coleman (Parent) and their directors, and Sunbeam and 

its Special Committee members, alleging that the August 12, 1998 Settlement Agreement was 

unfair to Sunbeam, and gave too much value to Mafco and Coleman (Parent). 

7.  The defendants, including Sunbeam and the Special Committee members, and 

Coleman (Parent) and MacAndrews & Forbes and their directors, cooperated with each other in 

opposing the litigation. For example, on January 19, 1999, MacAndrews & Forbes and two of its 

directors, Howard Gittis and Jerry W. Levin, and Sunbeam and two of its directors, including 

Charles M. Elson and Howard G. Kristo!, filed a Joint Reply Memorandum of Law in Support of 

Their Motions to Dismiss or, in the Alternative, to Stay Proceedings in the Florida derivative 
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action, Shalla} v. Elson et al., CA 98-8739, filed in the U.S. District Court for the Southern 

District of Florida. During the course of litigating the derivative claims, Mafco, Coleman 

(Parent), the Special Committee and Sunbeam had a joint interest in defeating the derivative 

Suits. 

8. In addition to the derivative suits, Sunbeam was sued in various actions involving 

shareholder claims, bond claims, insurance claims and claims dealing with the termination of Al 

Dunlap and Russell Kersh. These cases were actively defended until Sunbeam's bankruptcy in 

February 2001. 

9. Pursuant to the August 12, 1998 Settlement Agreement, and the joint interest in 

defending the various litigations, Coleman (Parent) and Mafco provided legal services to 

Sunbeam in connection with the various cases pending against Sunbeam. In that regard, 

Sunbeam sought legal counsel and advice from Barry F. Schwartz, Esq. and other members of 

Mafeo's legal department. 

10. Skadden, Arps, Slate, Meagher & Flom LLP ("Skadden") was retained by the 

Board of Directors of Sunbeam to investigate the events whic:h had occurred at Sunbeam and to 

provide a report including the legal implications of certain accounting practices at the company 

(the "Report"). 

1 1. Sunbeam has always maintained that the Skadden Report to the Board of 

Directors is protected by the attorney work product and the attorney client privileges. The 

Report has never voluntarily been produced in any lawsuit, has never been ordered to be 

produced, and it was not produced to the Securities and Exchange Commission. 

12. To the extent that the Skadden Report to the Board of Directors was provided to 

the Mafco legal department, it would have only been provided to them in their capacity as 
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attorneys providing legal setvices to Sunbeam . As set for the previously, from August 12, 1998, 

Mr. Schwartz and others in the Mafco legal department were serving as counsel to Sunbeam. 

Further, it is my understanding that Sunbeam's counsel understood that the document was 

privileged and was to remain privileged. 

13. Additionally, Sunbeam is still actively litigating cases since emerging from 

bankruptcy. As such, Sunbeam would be unfairly prej udiced if this Court were to order 

production of the privileged Report and allow Sunbeam's opposing counsel access to its attorney 

opinions and work product. 

FURTHER AFFIANT SAYETH NOT. 

� iL � R. Isko, Alliant 

SWORN TO AND SlJl)SCRIBED before who is 
personally known to me, on this 'f-1-1.... day of_"""'O-' e..:::=--'-�,__.__ ____ __ 

PriDt�.�e:������:::__,_--��� 
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Notary Public State of New York 
My Commission Expires: /0-.;J t. -as 

AMALIA SALAIS 
Notary Public, State Of New York 

No.24-4909383 
Qualified in Kings County 

Commission Expires Oct. 28, 2005 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

---------------------------------------------------------------------- )( 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiffs, 

-against-

ARTHUR ANDERSEN LLP (a United States 
Partnership); ANDERSEN WORLDWIDE, SOCIBTE 
COOPERATIVE (a Swiss Cooperative); ARTHUR 
ANDERSEN & CO. (a Canadian company); ARTHUR 
ANDERSEN & CO. (a Hong Kong Company); RUIZ, 
URQUIZA Y CIA, S.C. (a Mexican company); 
PIERNAVIEJA, PORTA, CACHAFEIRO & 
AVOCADOS (a Venezuela company); ARTHUR 
ANDERSEN (a United Kingdom company); and 
PHILLIPE. HARLOW, 

Defendants. 

Charles M. Elson, being duly sworn, deposes and says: 

)( 

Case No.: CA 01-06062 AN 

Judge Stephen A. Rapp 

AFFIDAVIT OF 
CHARLES M. ELSON 

�· . . 
�I.,. 

.... 
' 

• 
" 

1. I am the director of the Center for Corporate Governance and the 

Edgar S. Woolard Professor of Corporate Governance at the University of Delaware. I 

have been a member of the board of directors and of the audit committee of Sunbeam 

Corporation ("Sunbeam") since 1996. In 1998, I served on the Special Committee 

created by the Executive Committee of the Sunbeam board, and whose work is at issue in 

the instant motion. I submit this affidavit to present to the Court facts relevant to the 

creation and privilege of a report (the "Blackstone Report") created by the Blackstone 

Group, LLP ("Blackstone") for the Special Committee and Weil, Gotshal and Manges 

LLP ("Weil Gotshal") for the purpose of assisting the Special Committee and Weil 
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Gotshal in structuring, negotiating and advising concerning the settlement of threatened 

lit�gation. 

2. In early 1998 there was a merger between Sunbeam and Coleman 

Company, Inc. ("Coleman") pursuant to which Sunbeam acquired Coleman from 

Coleman (Parent) Holdings, Inc. ("Coleman (Parent)"). Coleman (Parent), which was 

owned by MacAndrews & Forbes Holdings Inc. ("MacAndrews") and ultimately, Mafco 

Holdings Inc. (MacAndrews and Mafco Holdings Inc. referred to collectively as 

"Mafco"), received various forms of consideration, including cash and Sunbeam stock, in 

this transaction. In the ensuing three months, the price of Sunbeam stock dropped 

precipitously and issues arose regarding the accuracy of its financial statements. Jn June 

1998, Sunbeam's CEO Al Dunlap and CFO Russell Kersh were terminated. At the 

request of Sunbeam's board, two executives at Mafco who had experience at Coleman 

stepped in as senior executives of Sunbeam to stabilize its business and rebuild the 

company. A few weeks later, Arthur Andersen LLP ("Arthur Andersen"), Sunbeam's 

auditor, eventually took the position that Sunbeam's financial statements could not be 

relied upon. As a result of the decline in the value of Sunbeam's stock, Mafco advised 

Sunbeam that it desired to rescind the Coleman/Sunbeam transaction; and that it was 

prepared to commence litigation seeking rescission and/or money damages. 

3.  On June 29, 1998, in response to the threatened litigation by Mafco 

and Coleman (Parent), the Executive Committee of Sunbeam's board established a 

Special Committee which was charged with investigating the facts, assessing the 

litigation risks and, if it deemed it appropriate, negotiating a settlement with Mafco and 
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Coleman (Parent). The Executive Committee gave the Special Committee the authority 

to engage whatever legal, financial or other advisors it deemed necessary and/or 

appropriate. The Special Committee retained Weil Gotshal as special counsel and after 

an intensive expedited investigation by such counsel, the parties undertook settlement 

negotiations. The Special Committee also engaged Blackstone as financial advisor in 

connection with inter alia, development and assessment of possible settlement structures 

to resolve the Mafco and Coleman (Parent) claims. In particular, Blackstone analyzed 

and evaluated the financial implications of potential resolution of the Mafco claims 

utilizing warrants in lieu of cash as payment to Mafco, and created a report valuing, 

structuring and evaluating possible settlements to assist the Special Committee and Weil 

Gotshal in negotiations and potential settlement decision-making. Among other things, 

negotiations in fact focused on settlement in which Sunbeam would issue securities 

instead of cash; and ultimately, a settlement providing for, among other things, 

Sunbeam's issuance of warrants (but not the payment of cash) to Mafco and Coleman 

(Parent) was agreed upon. 

4. The structuring of the settlement -- including the determination of the 

recommended number of warrants, their duration, their exercise price and other terms -

was developed by Blackstone, working with Weil Gotshal. While the Special Committee 

not only authorized, but closely monitored the negotiations for the settlement, including 

the provisions for warrants, and assessed the value of the warrants, it relied heavily upon 

Blackstone's  financial analysis, including as set forth in the Blackstone Report, which 

was discussed at Special Committee meetings with counsel in early Augu�t 1 998. To the 

best of my knowledge, before the settlement was executed, the Blackstone Report was 
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under extremely limited circulation and it was not circulated beyond counsel (including 

special Delaware counsel, Richards, Layton & Finger) and the Special Committee. 

5 .  The Special Committee approved the settlement on August 1 1 , 1 998 

and it was executed and publicly announced on August 12, 1 998.  Beginning on 

August 1 3 ,  1 998, derivative suits were commenced in Delaware and Florida against 

MacAndrews & Forbes, and/or
' 
Coleman (Parent) and their directors, and Sunbeam and 

its Special Committee members, alleging that the settlement was unfair to Sunbeam, and 

gave too much value to Mafco and Coleman (Parent). The Special Committee believed 

the suits were meritless and frivolous and intended to defend them vigorously. Starting 

in late 1 998, the Delaware litigations were withdrawn voluntarily by the plaintiffs. The 

Florida litigation initially was dismissed on forum non conviens grounds; it thereafter 

was refiled, and I was informed, ultimately dismissed in January 200 1 .  

6. The defendants, including Sunbeam and the Special Committee 

members, and Coleman (Parent) and MacAndrews & Forbes and their directors, 

cooperated with each other in opposing the litigation. They successfully persuaded 

plaintiffs ' counsel in Delaware to withdraw their claims against all defendants. And, on 

January 19,  1 999, MacAndrews & Forbes and two of its 1directors, Howard Gittis and 

Jerry W. Levin, and Sunbeam and two of its directors, including myself and Howard G. 

Kristol, filed a Joint Reply Memorandum of Law in Support of Their Motions to Dismiss 

or, in the Alternative, to Stay Proceedings in the Florida derivative action, Shalla} v. 

Elson et al . ,  CA 98-8739, filed in the U.S. District Court for the Southern District of 

Florida. During the course of litigating the derivative claims, Mafco, Coleman (Parent), 
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the Special Committee and Sunbeam had a joint interest in defeating the derivative suits. 

Not only were the suits meritless in challenging the substance of the settlement and the 

process by which it had been reached, but overturning the settlement would have had 

dramatic adverse consequences to Sunbeam: It once more could have faced potentially 

ruinous litigation claims; it would potentially have lost its new senior executive team; and 

it would have been forced to devote substantial financial, management and employee 

resources to litigation at a time when all of its resources needed to be focused on 

rebuilding. Thus, Sunbeam cooperated with Mafco and Coleman (Parent) to defend these 

suits. 

Sworn to before me this 
"67 !! day of August 2002 

, ----.. � - ·  � ·-<----"-' � 
Notary Public 

DAWN A. MUZOLESKJ 
NOTARY PUBLIC \ 

My Commission Expires F,-!ay 1 2, 2004 
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$//, Cfl-�WI 
Charles M. Elson 
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EXECCTIO:-.; COPY 

S ETTLLvlE:-CT A. G REEMENT 

S ETTLE IYfENT AGREEMENT, dated as of August 1 2, 1 998,  by and between Sunbeam 

Corporation, a Delaware corporation ("S unbeam'' or the ""Comoanv''), and Coleman (Parent) 
Holdings Inc.,  a Delaware corporation ("Coleman Parent"). 

�or the purposes of this Agreement. Sunbeam, together with each direct or indirect par
ent, subsidiary, division, or affiliated corporation or entity, and each employee, agent, anorney, 

representative, administrator, executor, receiver, officer, director, or stockholder of any such cor
poration or entity, and any other person, firm, corporation or entity now or hereafter affiliated in 

any manner with any of them or claiming through or in the right of any of them and all of their 
respective predecessors, successors, assigns, heirs, executors and administrators (but exc luding 
for all purposes under this Agreement, Mr. Alben J. Dunlap, former Chief Executive Officer of 
Sunbeam, Mr. Russell A. Kersh, former Executive Vice President of Sunbeam, Arthur Andersen 
LLP, Sunbeam's independent auditors, PriceWaterhouseCoopers, consultants to Sunbeam, and 
any financial advisor to Sunbeam, and each employee, agent, attorney, representative, adminis
traror, executor, receiver, officer, director, or stockholder of any such corporation or entity, and 
any other person, � corporation or entity now or hereafter affiliated in any manner with any 
of them or claiming through or in the right of any of them and all of their respective predeces
sors, successors, assigns, heirs, executors and administrators), are collectively hereinafter re
ferred to as the "Sunbeam Group"; and Coleman Parent, together with each direct or indirect par- . 
ent, subsidiary, division, or affiliated corporation or entity, and each employee, agent, attorney, 
representative, administrator, executor, receiver, officer, director, or stockholder of any such cor
poration or entity, and any other person, firm, corporation or entity now or hereafter affiliated in 
any manner with any of them or claiming through or in the right of any of them and all of their 
respective predecessors, successors, assigns, heirs, executors and administrators, are collectively 
hereinafter referred to as the "Coleman Group". 

· 

W I T  N E S S E T H  

WHEREAS, CLN Holdings Inc., a Delaware corporation ("CLN Holdings"), was the in
direct beneficial owner of approximately 82% of the o�..standing common stock. par value $.01 
per share (the "Coleman Common Stock"), of The Coleman Company, Inc .• a Delaware corpora
tion ("Coleman''); and 

WHEREAS, pursuant to an Agreement and Plan of Merger, dated as of February 27, 
I 998 (the "Holdings Merger Agreement"), by and among Sunbeam, Laser Acquisition Corp., a 

Delaware corporation and, as of such date, a wholly owned subsidiary of Sunbeam ("Laser Ac
guisition "), CLN Holdings, as of such date, a wholly owned subsidiary of Coleman Parent, and 

Coleman Parent, CLN Holdings was merged with and into Laser Acquisition (the .. Holdin2s 

Merger"), with the surviving corporation becoming an indirect wholly owned subsidiary of Sun

beam, and pursuant to which Coleman Parent received certain sh.ares of common stock. par value 
S.O 1 per share, of Sunbeam ("Sunbeam Common Stock"); and 
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\VBEREAS, pursuant to an Agreerne:'lt and Plan of Merger, dated as o f  Febru.J.ry 27, 
1 998 (the "Cole man Mereer Al!reemenr'"). by and among Sunbeam, Camper Acquisition Corp. , a 
De laware corpo �ation anda wholly owned subsidiary of Sunbeam ( .. Camoer Acauisition"), and 
Co leman, C amper Acquisition is to be merged with and into Coleman (the .. Coleman Mereer"), 
v.ith the sw-viving corporation becoming an indirect wholly owned subsidiary o f  Sunbeam; and 

\llHE REAS ,  as a result of the Holdings Merger, Sunbeam acquired an indirect approxi
mate ly :82% interest in Co leman (the .. Coleman Acauisition"); and 

\VHEREAS, Sunbeam and Coleman Parent are parties to a Registration Rights Agree
ment, dated as of March 29, 1 998 (the .. Reeistration Ril?hts Aereement"), pursuant to which 
Sunbeam agreed to provide cenain registration rights to Coleman Parent; and 

\\'1-IEREAS, following the dismissal by Sunbeam of cenain of its c:xecutive officers in 
mid-June 1 998, Colem� Parent has made available to Sunbeam certain senior officers employed 
by members of the Coleman Group to serve as senior executive officers of S unbeam (the "Senior 
Executives") and has provided certain other management suppon to Sunbeam, and Sunbeam de
sires to continue the service of the Senior Executives and such management support; and 

WHEREAS, Coleman Parent and Sunbeam believe it is desirable that Sunbeam put in 
place as promptly as possible a permanent management team to prevent jeopardizing the ongoing 
operations and financial viability of Sunbeam; and 

WHEREAS, Coleman Parent believes that it possesses legal and equitable claims against 
Sunbeam arising out of the Coleman Acquisition and out of what it contends were certain 
breaches of contract and fraudulent and negligent or other mi:srcprcscntations and omissions 
made to Coleman Parent and its representatives in connection therewith (the "Claims"), and Sun-
beam disputes such Claims; and 1.  

WHEREAS, there are also now pending or may be filed putative class actions in which 
Sunbeam is named as a defendant and in which Coleman Parent is a class member (the "Class 
Actions), and Sunbeam denies liability with respect to and intends to con� the claims that 
have been asserted in the Class Actions; and 

WHEREAS, the accountants who audited Sunbeam's 1 997 financial statements, assisted 
by another firm of accountants, are in the process of reviewing those financial statements, and 
believe, as has been publicly annotmced, that it will be necessary to restate those financial state· 
ments by reflecting a variety of adjustments the magnitude of which has not yet been determined; 
and 

WHEREAS, Sunbeam and Coleman Parent desire to terminate the disputes between 
them, and desire to assure one another that Coleman Parent will not prosecute the Claims or any 
related or potential claims arising out of or relating to the Coleman Acquisitio� directly or indi
rectly in any capacity, against the Sunbeam Group, so as to avoid the substantial burdens and ex
pense of litigation and the interference with the business and operations of Sunbeam and with the 
work of its management and employees and to obtain the continued services of certain executives 
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and employees o f  the Co leman Group, and in accordance with the terms and provisions hereof, 
that C oleman Pare nt and S unbeam each forever release, waive and discharge any and all manner 
of actions, causes of  action, proceedings, suits, claims, demands, liens, debts, accounts, obliga
tions, rights, costs, contracts, agreements, promises, controversies, judgments, expenses, de
mands, damages and liabilities, of any narure whatsoever, in law or in equity, whether or not now 
foreseen, kno'Wn, suspected, matured, accrued or claimed, and whether or not assened in litiga
tion, including coun costs and anomeys ' fees (each an "Action and Liabilitv" and collectively, 
"Actions and L iabilities "), which any member of the Coleman Group controlling, controlled by 
or under common control with Coleman Parent (such persons, together with Coleman Parent. the 
"Coleman Controlled Group') may have against any member of the Sunbeam Group and which 
any member of the Sunbeam Group controlled by Sunbeam (such persons, together with Sun
beam, the ''Sunbeam Controlled Group") may have against any member of the Coleman Group 
as of the effective date hereof or prior thereto in any maimer arising out cf or relating to the 
Coleman Acquisition, irrespective of any present lack of knowledge on the part of either of them 
of any such possible Action and Liability, but excluding any claim for breach of this Agreement 
or the agreements and documents entered into or delivered pursuant hereto; 

NOW, THEREFORE, in consideration of the respective covenants, agreements and con
ditions hereinafter set forth and for other good and valuable consideration, the receipt and suffi
ciency of which is hereby acknowledged, and intending to be bound hereby, the parties hereto 
agree as follows: 

1. Issuance of Warrants; Closing. 

(a) On the basis of the representations, warranties, covenants and agreements 
and subject to the satisfaction or waiver (to the extent permitted)-ofthe applicable condi
tions expressly set forth herein, at the closing of the transactions contemplated by this 
Section 1 (the .. Closing'): 

· 

(i) Sunbeam shall issue to Coleman Parent certain warrants to pur-
chase shares of Sunbeam Common St6ck (the .. Warrants") by duly executing and 
delivering to Coleman Parent a Warrant Agreement in the form attached as Ex
hibit A hereto (the "Warrant A2I"CCII1ent"); 

(ii) Sunbeam and Coleman Parent shall enter into an amendment to the 
Registration Rights Agreement, in the form attached as Exhibit B hereto (as so 
amended, the .. Amended Registration Rights Agreement"); 

(iii) Sunbeam and Coleman Parent agree to be bound by the releases 
and covenants set fonh in Section 2 of this Agreement; 

(iv) Coleman Parent agrees to supply management services of the Sen-
ior Executives, and to the covenants and provisions of Section 3 of this Agree
ment; and 
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(v) Sunbeam and Co leman Parent agree to be bound by the provisions 
regarding the restrictions on transfer on the share s  of Sunbeam Common Stock re
ceived by Coleman Parent in the Holdings Merger and the Warrants set fonh in 

Section 4 of this Agreement. 

(b) The Closing shall take place on the first day when all conditions thereto 
set  forth herein shall be satisfied or waived or such other date as Sunbeam and Coleman 

:Parent may agree in writing (the ··c1osiniz Date .. ), but in no event sooner than the tenth 
day following the mailing of the lener to S unbeam shareholders contemplated by Section 

7 .  The Closing shall take place on the Closing Date at 1 0:00 a.m., New York City time, 
at the offices of Wachtell, Lipton, Rosen & Katz, 5 1  West 52nd Street, New York. New 
York and shall be deemed effective as of the opening of business on the Closing Date. 

(c) At the Closing, Sunbeam shall deliver or cause to be delivered to Coleman 
Parent, in addition to the Warrant Agreement, such other instruments or documents as 
Coleman Parent may reasonably request. 

2. Granting of Releases and Indemnification. 

(a) At the Closing, simultaneously with receipt by Coleman Parent of the 
Warrants, and without any further action by any of the parties hereto, each of the follow
ing shall be fully and legally effective: 

-

(i) Coleman Parent shal4 on behalf of itself and on behalf of each 

other member of the Coleman Controlled Group, remise, release and forever dis
charge the Sunbeam Group of and from all debts, demands, actions, causes of ac
tion, suits, accoun�, covenants, contracts, agreements, damages, and any and all 
claims, demands and liabilities whatsoever of evccy nam.e and.na�. both in law 
and in equity, against any of the Sunbeam Group or any of their predecessors, 
successors or assigns, which Coleman Parent or any other member of the Cole
man Controlled Group.has or ever had from the beginning ofthe world to the 
Closing with respect to or arising out of the Coleman Acquisition or any alleged 
misrepresentations and omissions and/or breach of contraet by any member of the 
Sunbeam Group and parties acting on behalf of any member of the Sunbeam 

Group in connection with the Coleman Acquisition, including with respect to the 
Actions and Liabilities; provided that neither the foregoing release nor the dis
missals or withdrawals described in this Section 2(a) shall apply to the rights of 
Coleman Parent and any other member of the Coleman Controlled Group under 
Article IX of the Holdings Merger Agreement, any breach or failure to comply 
with this Agreement, the Warrant, the Amended Registration Rights Agreement 
or the transactions contemplated hereby or thereby, the transactions contemplated 
by the Coleman Merger Agreement (including the Coleman Merger), which shall 
not be terininated or amended in any respect hereby, or shall otherwise affect 
Coleman Parent's right to enforce this Agreement, the Warrant or the Amend� 
Registration Rights Agreement in accordance \:llith its or their terms. 
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( i i )  In the event any member o f the Coleman Controlled Group pursues 
a claim against any person(s) not released hereby involving the maners that are 
the subject of the release set fonh in Section 2(a)(i) and it is finally judicially de
termined that such person(s) are entitled directly or indirectly to indemnification 
or contribution from any member of the S unbeam Controlled Group for any 
amounts they are required to pay to any member of the Coleman Controlled 
Group in connection with such claims, or to reimbursement of litigation expenses 
solely anributable to such claims of any member of the Coleman Controlled 
Group (each a .. Sunbeam Group Indemnification Oblie:ation"), Coleman Parent 
will indemnify and hold hanniess each member of the S unbeam Controlled Group 
against such Sunbeam Group Indemnification Obligation. No member of the 
S unbeam Controlled Group will enter into any settlement of a Sunbeam Group 
Indemnific2tion Obligation wili1out the prior vvrinen consent of Coleman Parent, 
which shall not be unreasonably withheld. Any amounts so paid by a member of 
the Swibeam Controlled Group in a settlement so consented to by Coleman Parent 
shall be treated for purposes hereof as a Sunbeam Group Indemnification Obliga
tion. 

(iii) Sunbeam, on behalf of itself and on behalf of each other member of 
the Sunbeam Controlled Group, sb.all remisc, release and forever discharge the 
Coleman Group of and from all debts, demands, actions, causes of action. suits, 
accounts, covenants, contracts, agreements, damages, and any and all claims, de
mands and liabilities whatsoever of every name and nature, both in law and in eq
uity, against any of the Coleman Group or any of their predecessors, suc.ccssors or 
assigns, which Swibcam or any member of the Sunbeam Controlled Group bas or 
ever bad from the beginning of the world to the Closing with respect to or arising 
out of the Coleman· Acquisition or any alleged misrepresentations and omissions 
and/or breach of contract by any member of the Coleman Group and parties acting 
on behalf of any member of the Coleman Group in connection with the Coleman 
Acquisition. including with respect to the Actions and Liabilities; provided that 
neither the foregoing release nor the dismissals or withdrawals described in this 
Section 2(a) shall apply to the rights of Sunbeam and any other member of the 
Sunbeam Controlled Group under Anicle IX of the Holdings Merger Agreement, 
any breaeh or failure to comply with this Agreement, the Warrant, the Amended 
Registration Rights Agreement or the transactions contemplated hereby or 
thereby, the transactions contemplated by the Coleman Merger Agreement 
(including the Coleman Merger), which shall not be terminated or amended in any 
respect hereby, or shall otherwise affect Sunbeam's right to enforce this Agree· 
ment, the Warrant or the Amended Registration Rights Agreement in accordance 
with its or their terms. 

(iv) In the event any member of the S unbcam Controlled Group pursues 
a claim against any person(s) not released hereby involving the matters that arc 
the subject of the release set fonh in Section 2(aXiii) and it is finally judicially 
determined that such person(s) are entitled directly or indirectly to indemnifica-
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ti on or contribution from any member of the Coleman Controlled Group for any 
amounts they are required to pay to any member of the Sunbeam Contro lled 
Gsoup in connection v.ith such claims, or to reimbursement of litigation expenses 
solely attributable to such claims of any member of the S unbeam Controlled 
Group, (each. a "Coleman Group Indemnification Oblieation'}, Sunbeam will in
demnify and hold harmless each member of the Coleman Controlled Group 
against such Coleman Group Indemnification Obligation. No member of the 
Coleman Controlled Group will enter into any senlement of a Coleman Group In
demnification Obligation without the prior wrinen consent of Sunbeam, which 
shall not be tlllreasonably withheld. Any amounts so paid by a member of the 

Co leman Controlled Group in a settlement so consented to by Sunbeam shall be 
treated for purposes hereof as a Coleman Group Indemnification Obligation. 

(v) Sunbeam, on behalf of itself, and on behalf of each other member 
of the Sunbeam Controlled Group, and Coleman Parent, on behalf of itself and on 
behalf of each other member of the Coleman Controlled Group, agree to indem
nify and hold harmless one another from and against any and all Actions and Li
abilities arising from, or in connection with, any action or proceeding, brought by, 
or prosecuted by, or on the initiative of, either of them, or by any of their prede
cessors, successors or assigns, contrary to the provisions of this Agreement. It is 
further agreed that this agreement of indemnity shall be deemed breached and a 
cause of action shall be deemed to have accrued thereon immediately upon the 
commencement of any action contrary to this Agreement, and that in any such ac
tion this Agreement may be pleaded by either of them as a defense, or either of 
them may assert this Agreement by way of counterclaim or cross-claim in any 
such action. 

(vi) This Agreement shall inure. to the benefit of and shall be binding 
upon Sunbeam and Coleman Parent, and to the benefit of and shall be binding 
upon each person or entity in the Sunbeam Group and the Coleman Group. 

(b) Coleman Parent agrees that it shall opt out, as to and only as to any claims 
against any member of the Sunbeam Group, of any class that may be certified in any of 
the Class Actions or in any other action that may be certified as a class action with re
spect to or arising out of any other matter released hereby. 

3 .  Provision of Manaszement Services. 

(a) The parties hereto acknowledge that Coleman Parent has caused other 
members of the Coleman Group to make available to Sunbeam the services of ccnain. 
employees and Senior Executives and has encouraged such persons to continue to provide 
services to Sunbeam as employees of Sunbeam . .  

(b) Coleman Parent agrees that it shall, and it shall use its reasonable efforts to 

cause the other members of the Coleman Group to, continue to, for a minimum period of 

36 months from the date hereof, make available to Sunbeam the services of Coleman 
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Group · s employees who are S enior Execurives, or who become Senior Execurives. for so 
long as they remain employees of a member of the Coleman Group and otherwise co con
tinue to provide advice and assistance to S unbeam in connection with the business and 
operation.5 of Sunbeam consistent with that provided to date; provided. however. that, 
other than pursuant to the employment arrangements currently in place between such em
ployees and members of the Coleman Group, no member of the Coleman Group shall be 
required bear any incremental expense with respect to any Senior Executive in order to 

�comply with the foregoing. 

(c) Sunbeam agrees to pay the compensation of any such persons who become 
employees of Sunbeam in accordance with the terms of the employment arrangements 
entered into by Sunbeam with such persons. This Agreement shall not prevent any of the 
Senior Executives from continuing to perform services for member5 of the Coleman 
Group to the extent that the provision of such services docs not materially interfere with 
the performance �f services by the Senior Executive for Sunbeam under his employment 
arrangements with Sunbeam. 

( d) Coleman Parent agrees to use its reasonable efforts to cause the other 
members of the Coleman Group to continue, for a period of 36 months from the date 
hereof, to provide assistance and suppon to Sunbeam on a basis consistent with the man
ner in which such assistance and suppon are generally provided to other companies in 
which members of the Coleman Group have a substantial interest {and without· the pay
ment of additional consideration by Sunbeam to Coleman Parent, other than with respect 
to the reimbursement of out�f-pocket expenses paid to third parties) and of a similar na
ture to those which have been so provided to Sunbeam from time to time from mid-June 
1 998 through the date hereof: including as to the following matters: 

(i) financings, and dealings with financing sources and the capital 
markets; 

and 

tcrs. 

(ii) investor and public relations; 

(iii) acquisitions, divestitures and other extraordinary transactions; 

(iv) executive benefits and compensation and other personnel matters; 

(v) compliance. litigation, insurance, regulatory and other legal mat-

4. Restrictions on Transfer of Securities. Coleman Parent hereby agrees not to, di-

rectly or indirectly, for a period of three (3) years from the date hereof, Transfer (as such 
term is defined in Section 7. 1 of the Holdings Merger Agreement) (A) any shares of Sun
beam Common Stock received pursuant to the terms of the Holdings Merger Agreement 

or (B) any of the Warrants or the Warrant Shares (as defined in the Warrant Agreement), 

in either case in whole or in pan, other than to one of its Affiliates (as such term is de-
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fined i n  the Holdings Me rger Agreement) who agrees in ""Titing to be bound by the te:::is 
of th.is Section 4, except that (A) the holder or ho lders of such shares of Sunbeam Com

mon Stoc.k may at any time or from time to time Transfer so many of such shares of S un
beam Corrunon Stock as represent in the aggregate seventy-five percent (75%) of such 
shares of Sunbeam Common Stock. and (B) the holder or holders of the Warrants or the 
\Varrant Shares may at any time or from time to time Transfer so many of the Warrants o r 
the Warrant Shares as represent in the aggregate fifty (50%) of the Warrant Shares 

-:: :\.mount (as defined in the Warrant Agreement). The provisions of this S ection 4 shall 
not be applicable, and Coleman Parent shall be free to Transfer any and all shares of Sun
beam Common Stock. Warrants and Warrant Shares, (i) follo'Wing any change of contro l 

of Sunbeam or (ii) in connection with any transaction in which the holders of all of the 

outstanding shares of Sunbeam Common Stock have the <?Ppommity to Transfer at least 

50% of their shares of Sunbeam Common Stock on the same terms. The provis ions of 
th.is Section 4 shall supersede any and all other restrictions on Transfer that Coleman Par
ent or any of its Affiliates may have agreed to with Sunbeam or any of its Affiliates. 

5.  Representations and Warranties of Sunbeam. Sunbeam hereby represents and war-
rants to Coleman Parent as follows: 

(a) Due Authorizatiori. This Agreement bas been duly authorized by all nec-
essary corporate action on the part of Sunbeam, and no other corporate actions or pro
ceedings on the pan of Sunbeam (including any action on the part of its stockholders) arc 
necessary to authorize this Agreement or the transactions contemplated hereby. This 
Agreement has been duly executed by a duly authorized officer of Sunbeam and consti
tutes a valid and binding agreement of Sunbeam enforceable against it in accordance with 
its terms. The Audit Committee of the Board of Directors of Sunbeam (the "Audit 
Committee") bas expressly approved the transactions contemplated hereby as cont.cm-: 
plated by Paragraph 3 12 ("Paragraph 3 12") of the New York Stock Exchange ("filS� 
Listed Company Manual and bas determined that delay in securing shareholder approval 
of the transaetions contemplated hereby would seriously jcopardiz.e the financial viability 
of the Company. Upon application duly made by Sunbeam, the NYSE has advised that it 
has accepted Sunbeam's reliance on the exception to the shareholder approval policy of 
Paragraph 3 12 as contained therein in connection with the transactions contemplated 
hereby (the "Exception"). 

(b) Due Organization. Sunbeam is a corporation duly organized, validly ex-
isting and in good standing under the laws of the State of Delaware and has the requisite 
corporate power to enter into and perform this Agreement and to carzy on its business as 
it is now being conducted. 

(c) No Conflicts. No filing with, and no permit, authorization. consent or ap-
proval of, any governmental or regulatory authmjty is necessary for the consummation by 
Sunbeam of the transactions contemplated hereby, other than as may be required under 
the Hart-Scon-Rodino Antitrust Improvements Act with respect to the exercise of the 
Warrants. Neither the execution and delivery of this Agreement by Sunbeam nor the 
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consununacion by S unbeam of the transactions comemplaced hereby, nor comp l iance by 
S W1 beam v..ich any of che provisions hereof, v.i11 (i) conflict v..ith or result in any breach 
o f any provisions of the certificate of incorporation or by-laws of Sunbeam; (ii) result in a 
violation"Or breach of, or constitute (with or without due notice or  lapse of time or both) a 
defaul t  (or give rise to any right of termination, cancellation or acceleration) under, any of 
the terms, conditions or provisions of any material contract or of any material license, 
franchise, permit, concession, certificate of authority, order, approval, application or reiz-

�istration o f, from or with any governmental authority to which S unbeam is a party or by 
which it or any of its properties or assets may be bound; or (iii) violate any order, v.Tit, 
injtmction, decree, statute, rule or regulation applicable to Swibeam or any of its proper
ties or assets. 

(d) Validitv of Warrants and Underlvine: Shares. At the Closing, the issuance 
of the Warrants will have been duly authorized and, upon their issuance pw-suant to the 
terms of this Agreement. the Warrants will be validly issued and will not be subject to 
any preemptive or similar right other than the rights and obligations under the Warrant 

Agreement. All shares of Sunbeam Common Stock to be issued upon the exercise of the 
Warrants, when issued, 'hill be duly authorized and validly issued, fully paid and nooas
sessable and will not be subject to any preemptive or similar right. 

(e) CaoitaHzation. The authorized capital stock of Sunbeam consists of 
500,000,000 shares of Sunbeam Common Stock, and 2,000,000 shares of preferred stock, 

· par value $.01 per share, of Sunbeam. As of the date hereat: (i) 1 00,860,129 shares of 
Sunbeam Common Stock were issued and outstanding (excluding any shares of Sunbeam 
Common Stock issued upon the exercise of Sunbeam Stock.Options (as defined below) 
since August 6, 1 998); (u} 1,199,452 shares of Sunbeam Common Stock were issuable 
upon the consttrnmarion of the Coleman Merger Agrc�ent; (iii) 13,242,050 shares of 
Sunbeam Comtnon Stock were issuable in a.ccOrdancc with the terms of the Zero Coupon 
Convertible Senior Subordinated Debentures due 201 8  of the Company; and (iy)no 
shares of Sunbeam prcfCITCd stock were issued and outstanding. As of the date hereof. 
not more than 9,000,000 shares of Sunbeam Common Stock were issuable upon exercise 
of vested and unvestcd employee and non-employee stock options (the "Sunbeam Stock 

Options") outstanding under all stock option plans of Sunbeam or granted pursuant to 
employment agreements (although Sunbeam is contesting the validity of ccrtairi of such 
Sunbeam Stock Options). As of the date hereof, no shares of Sunbeam Common Stock 
were held as treasury shares. All of the issued and outstanding shares of Sunbeam Com
mon Stock arc validly issued, fully paid and nonassessable and free of preemptive rights. 
As of the date hereof. except as set forth above, there arc no shares of capital stock of 
Sunbeam issued or outstanding or, except as set forth above, any options, warrants, sub
scriptions, calls, rights, convertible securities or other agreements or commitments obli
gating Sunbeam to issue, transfer, sell, redeem, repurchase or otherwise acquire any 
shares of its capital stock or securities, or the capital stock or securities of Sunbeam. 

There are no notes, bonds, debentures or other indebtedness of Sunbeam having the right 
to vote (or convertible into or exchangeable for securities having the right to vote) on any 
matters upon which stockholders of Sunbeam may vote. 
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(f) B rokers. Other than Blackstone Financial Group, which has acted a.s fi-
nancial advisor to the Special Comminee o f  the S unbeam Board, no b roker, investment 
banker or o ther person is entitled co any broker's. finder's or other similar fee or commis
sion in co.nnection with the transactions contemplated by this Agreement based upon ar

rangements made by or on behalf of S unbeam or any member of the Sunbeam Group. 

6. Representations and Warranties of Coleman Parent. Coleman Parent hereby repre-
sents a.Dd warrants to Sunbeam as follows: 

(a) Due Authorization. This Agreement has been duly authorized by all nec-
essary corporate action on the part of Coleman Parent, and no other corporate actions or 
proceedings on. the pan of the Coleman Parent (including any action on the part of its 
stockholders) are necessary to authorize tliis Agreement or the transactiol"'-5 contemplated 
hereby. This Agreement has been duly executed by a duly authorized officer of Coleman 
Parent and constitutes a valid and binding agreement of Coleman Parent enforceable 
against it in accordance with its terms. 

(b) Due Organization. Coleman Parent is a corporation duly organized, val-
idly existing and in good standing under the laws of State of Delaware and has the requi
site corporate power to enter into and perform this Agreement. 

(c) No Conflicts. No filing with, and no permit, authorization. consent or ap-
proval of, any governmental or regulatory authority is necessary for the consummation by 
Coleman Parent of the transactions contemplated hereby, other than as may be required 
under the Hart-Scott-Rodino Antitrust Improvements Act with respect to the exercise of 
the Warrants. Neither the execution and delivery of this Agreement by Coleman Parent 
nor the consummation by Coleman Parent of the transactions contemplated hereby. nor 

. compliance by Coleman Parent with any of the provisions hereof, will (i) conflict with or 
· result in any breach of any provisions of the certificate of incorporation or by-l_aws of 

Coleman Parent; (h) result in a violation or breach of, or constitute (with or without due 
notice or lapse of time or both) a default (or give rise to any right of termination.. cancel· 
lation or acceleration) under, any of the terms; conditions or provisions of any material 
contract or of any material license, franchise, permi� concession, certificate of authority, 
order, approval, application or registration of, from or with any governmental authority to 
which Coleman Parent is a party or by which it or any of its properties or assets may be 
bound; or (iii) violate any order, vmt, injunction. decree, statute, rule or regulation appli
cable to Coleman Parent or any of its properties or assets. 

(d) Acquisition of Warrants for Investment. Coleman Parent is acquiring the 
Warrants (and will acquire any Warrant Shares upon exercise of the ·warrants) for its own 
account for investment purposes only and not with a view toward or for a sale in connec

tion with, any distribution thereof, or with any present intention of distributing or selling 
any of such in violation of federal or state securities laws. 

(e) Brokers. No broker, investment banker or other person is entitled to any 
broker's, finder' s or other similar fee or commission in connection with the transactions 
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contemplated by this A ereement  based upon arrangements made by or on behalf o f  
Col eman Parent o r  an y  �em be:- of th e  Coleman Group. 

7.  Co-venants . 

(a) Within one day following the date hereof, S unbeam shall cause to be 
mai led to all shareholders of S unbeam a lener informing them of the transactions con

_templated hereby as contemplated and required by Paragraph 3 1 2  of the NYSE Listed 
·company Manual and indicating that the Audit Committee has expressly approved the 
Exception in light of the Audit Comm.inee 's  determination that delay in securing share
holder approval of the r:ransactions contemplated hereby would seriously jeopardize the 
financial viability of the Company and that the NYSE has accepted the Company' s  reli
ance on the Exception . 

(b) The anti-dilution provisions of the Warrant shall be given retroactive ef-
fect to the date hereof. 

8. Specific Performance. The parties acknowledge that money damages arc an inade-
quate remedy for breach of this Agreement. Therefore, the parties agree that each of them has 
the right, in addition to (and not in lieu of) any other right they may have under this Agreement 
or otherwise, to specific performance of this Agreement in the event of any breach hereof by any 

other party. 

9. Conditions to the Obligations of both Parties. The obligations of each of Sunbeam 
and Coleman Parent to effect the transactions contemplated hereby shall be conditioned on the 
non-existence of any order, decree or injunction of a court of competent jurisdiction which re
strains the consummation of the transactions contemplated by this Agreement. 

1 0. T crmina.tioti. This Agreement may be terminated at any time prior to the Closing: 

(a) by mutual agreement of the Boards of Directors of Coleman Parent and 
Sunbeam; or 

(b) by Coleman Parent if the Warrants to be issued to Coleman Parent pursu-
ant hereto have not been issued or will not be issued at the Closing or if there has been a 
material violation or breach by Sunbeam of any agreement, representation or warranty 
contained in this Agreement which has rendered the satisfaction of any condition to the 
obligations of Coleman Parent impossible and such violation or breach has not been 
waived by Coleman Parent; or 

(c) by Sunbeam if there bas been a material violation or breach by Coleman 
Parent of any agreement, representation or warranty contained in this Agreement which 
has rendered the satisfaction of any condition to �c obligations of Sunbeam impossible 
and such violation or breach has riot been waived by Sunbeam. 
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In  the event of termination and abandonment of this Agreement by Coleman Parent or 
Sunbeam or both of them pursuant co the terms o f  this Section l 0, wrinen notice thereof shall 
forthwith be given to the other party and this Agreement shall terminate and the transactions 
contemplated hereby shal l be abandoned, \&,ithout further action by any of the panics hereto. 

I l .  Exoenses. All costs and expenses incurred in connection with this Agreement and 
the transactions contemplated hereby \&,ill be paid by the party incurring such costs and expenses. 

· 1 2 . Tax Matters. Coleman Parent shall in good faith provide to Sunbeam information 
concerning the tax treatment under the Internal Revenue Code of I 986, as amended (the .. Code"), 
of the transactions contemplated hereby. Sunbeam shall report such transactions for all tax pur
poses consistent with such information and take no position with any trucing authority inconsis
tent therewith. Coleman Parent and Sunbeam shall report the Holdings Merger as a reorganiza
tion within the meaning of Code Section 3 68( a) for all tax purposes. 

1 3 .  Best Efforts. Each of the parties hereto agrees to use its best efforts to take, or 
cause to be taken, all action, and to do, or cause to be done, all things necessary, proper or advis
able under applicable laws and regulations to consummate and make effective the transactions 
contemplated by this Agreement. In case at any time after the Closing any further action is nec
essary or desirable to carry out the purposes of this Agreement, the proper officers and d.ircctors 
of each corporation which is a party to this Agreement shall take all such necessary action. 

1 4. Parties in Interest; Assignments. This Agreement is binding upon and is solely 
for the benefit of the parties hereto, the Sunbeam Group and the Coleman Group and their re
spective successors and legal representatives. 

15. Entire Agreement. This Agreement and the agreements to be entered into and de-
livered pursuant hereto constitutes the entire agreement between Sunbeam and Coleman Parent '-· 

with respect to the subject matter hereof, and it is expressly understood and agreed that this 
Agreement may not be altered, amended, modified, or otherwise changed in any respect or par-
ticular whatsoever, except by a writing duly executed by authorized representatives of both Sun-
beam and Coleman Parent. No party to this Agreement has relied upon any representation or 
warranty, written or oral, except as expressly included herein. 

1 6. Amendments. This Agreement may not be modified, amended, altered or sup-
plemented except upon the execution and delivery of a written agreement executed by the parties 
hereto. 

1 7. Notices. All notices, requests, claims, demands and other communications here-
under shall be in writing and shall be given (and shall be deemed to have been duly given upon 
receipt) by delivery in person, by tclecopy or other standard form oftelecommunicai:ion, or by 
registered or certified mail, postage prepaid, return receipt requested, addressed as follows: 
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I f  to Coleman Parent: 

Coleman (Parent) Holdings Inc. 
clo Mac.Andrews & Forbes Holdings Inc. 
35  East 62114 Street 
New York, New York 1 002 1 
Anention: Barry F. Schwanz. Esq. 
Facsimile: (2 1 2) 572-5056 

with a copy to: 

Wachtell, Lipton, Rosen & Katz 
5 1  West 52nd Street 
New York, New York 1 00 1 9  
Attention: Adam 0. Emmerich, Esq. 
Facsimile: (2 12) 403-2000 

If to Sunbeam: 

Sunbeam Corporation 
1615 South Congress Avenue, Suite 200 
Delray Beach, Florida 33445 
Attention: Corporate Secretary 
Facsimile: (561) 243-2191 

with copies to: 

and 

Ska.dden, Arps, Slate, Meagher & Flom LLP 
919  Third A venue 
New Yorlc, New York 1 0022 
Attention: Blame V. Fogg, Esq. 
Facsimile: (212) 735-3597 

Weil, Gotsbal & Manges LLP 
767 Fifth A venue 
New York, New York 10152 
Attention: Stephen E. Jacobs, Esq. 
Facsimile: (212) 3 1 0-8007 

or to such other address as any pany may have furnished to the other parties in writing in accor
dance herewith. · 
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1 8 . Govem.ine law: Forum. 
(a) This Agreement shall be governed by and construed in accordance v.ith r.he 

laws of !he State of Delaware without regard to its conflict of law rules. 

(b) The panies hereto irrevocably and unconditionally consent to submit to the 
exclusive jurisdiction of the couns of the State of Delaware and/or of the United States of 

_ America located in the State of Delaware for any actions, suits or proceedings out of or 
- relating to this Agreement and the transactions contemplated hereby. 

1 9 .  Counteroans. This Agreement may be executed in two or more counterparts, 

each of which shall be deemed to be an original but all of which together shall constirute but one 
agreement. 

20. Effect of Headines. The descriptive headings contained herein are for conven-

ience only and shall not affect in any way the meaning or interpretation of this Agreement. 

2 1 .  Interpretation. When a reference is made in this Agreement to an Article or Sec-
tion., such reference shall be to an Article or Section of this Agreement unless otherwise indi
cated. Whenever the words "include", "includes" or "including" arc used in this Agreement, 
they shall be deemed to be followed by the words ''without limitation". The words "hereof', 
"herein" and "hereunder" and words of similar import when used in this Agreement shall refer to 
this Agreement as a whole and not to any particular provision of this Agreement. The definitions 
contained in this Agreement arc applicable to the singular as well as the plural forms of such 
terms and to the masculine as well as to the feminine and neuter genders of such term. Refer
ences to a person arc also to its permitted successors and assigns and, in the case of an individual, 
to his heirs and estate, as applicable. 
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IN \VITNESS \VHEREOF, the parties have caused this Agreement to be dul y  executed 
on the dav and \'Car first above v..Tinen. . . 

C OLEMAN (PARE�l) HOLDINGS f'l',iC. 

By:�A.= ..f. /-Lc.;1:; 
Name: Barry F. Schwanz 

Title: Executive Vice President and General 
Counsel 

SUNBEAM CORPORATION 

By: ��
�����������-

Name: Howard Kristol 
Title: Chairman of the Special Committee 
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IN \VlT:'\ESS \VHEREOF, the panies have caused this Agreement to be duly executed 

on the day and year first above v..Tinen. 

COLEM.AN (PARENT) HOLDINGS INC. 

By: 
�������������� 

Name: Barry F. Schwarcz 

Title: Executive Vice President and General 

CoWlSel 

SUNBEAM CORPORATION 

By: l4rw!� I w 
Name: Howard Kristel 
Title: Chairman of the Special Committee 
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EXHIBIT A 

SuNBEAM CORPORATION 

• WARRANT FOR THE PURCH...\.SE OF SHARES OF 
COMMON STOCK OF SUNBEA.1\1 CORP O RATION 

ISSUE DA TE: August_, 1 998 

Warrant No. W-1 23,000,000 Warrant Shares 

TIDS WARRANT AND THE SHARES OF COl\fMON STOCK 
PURCHASE�LE HEREUNDER HA VE NOT BEEN REGISTERED 
UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR UNDER 
THE SECURITIES LAWS OF ANY STATE OR OTHER 
JURISDICTION AND MAY NOT BE SOLD OR OTHERWISE 
TRANSFERRED OR DISPOSED OF UNLESS REGISTERED OR 
QUALIFIED UNDER SAID ACT AND APPLICABLE STATE 
SECURITIES LAWS OR UNLESS SUCH REGISTRATION, 
QUALIFICATION OR OTHER SUCH ACTIONS ARE NOT 
REQUIRED UNDER ANY SUCH LAWS. 

FOR VALUE RECEIVED, SUNBEAM CORPORATION, a Delaware corporation 
(the "Compan_y"), hereby certifies that Coleman (Parent) Holdings Inc., its successor or permit
ted assigns (the "Holder'), is entitled, subject to the provisic>ns of this Warrant, to purchase from 
the Company, at the times specified herein, a number of the fully paid and non-assessable shares 
of Common Stock of the Company, par value S.01 per share (the "Common Stock"), equal to the 
warrant Share Amount (as hereinafter defined) at a purchase price per share equal to the Exercise 

Price (as hereinafter defined). 

SECTION 1. DEFINITIONS. (a) The following terms, as used herein, have the fol
lowing meanings: 

"Affiliate" shall have the meaning given to such term in Rule 1 2b-2 promulgated under 
the Securities and Exchange Act of 1934, as amended. 

"Bwincss Day" means any day except a Saturday, Sunday or other day on which com
mercial banks in The City of New York arc authorized by law to close. 

"Certificate of lncorpor:ation" means the Restat�d Certificate of Incorporation of the 

Company. 
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.. Closing P rice" on any day means ( 1 )  if the shares of Common Stock then are listed and 
traded on the New York Stock Exchange,  Inc. ("NYSE"), the Closing Price on such day as re
ported on the NYSE Composite Transactions Tape ; (2) if shares of Common Stock then are not 
l isted and traded on the NYSE, the Closing Price on such day as reported by the principal na
tional securities exchange on which the shares of Common Stock are l isted and traded; (3) if the 
shares of Common Stock then are not listed and traded on any such securities exchange, the last 
reported sale price on such day on the National Market of The National Association of Securities 
Dealers, Inc. Automated Quotation S ystem r·NASDAQ"); or (4) if the shares of Common Stock 
then are not traded on the NASDAQ National Market, the average of the highest reported bid and 
the lowest reported asked price on such day as reported by NASDAQ. 

''Common Share Equivalent" mcat:lS •.  with respect to any security of the Company and 
as of a given d�te, a number which is, (i) in the case of a share of Common Stock, one, (ii) in the 
case of all or a portion of any right, warrant or other security which may be exercised for a share 
or shares of Common Stock. the number o f  s_hares of Common Stock receivable upon exercise of 
such security (or such portion of such security), and (iii) in the case of any security convertible or 
exchangeable into a share or shares of Common Stock, the number of shares of Common Stock 
that would be received if such security were convened or exchanged on such date. 

"Common Stock" shall have the meaning set forth in the first paragraph hereof. 

"Company" shall have the meaning set forth in the first paragraph hereof. 

"Convertible SecurltiC$" shall have the meaning set forth in Section 7(d). 

"Determination Date" shall have the meaning set forth in Section 7(f). 

"Exercise Price" means a price per Wmant Share equal to $7.00. 

"Expiration Date" means S :00 p.m. New York City time on August __, 2003. [the fifth 
anniversary of the date of this Warrant]. 

"Fair Market Value" as at any date of determination means, as to shares of the Common 
Stock. if the Common Stock is publicly traded at such time, the average of the daily Closing 
Prices of a share of Common Stock for the ten (10) consecutive trading days ending on the most 
recent trading day prior to the date of determination. If the shares of Common Stock are not 
publicly traded at such time, and as to all things other than the Common Stock, Fair Market 
Value shall be determined in good faith by an independent nationally recognized investment 
banking firm selected by the Company and acceptable to a majority of the Holders and which 
shall have no other substantial relationship with the Company. 

"Holder" shall have the meaning set forth in the first paragraph hereof. 

"Options" shall have the meaning set forth in Section 7(d). 
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•• Pcrsoa" means an individual, partnership, corporation., limited liabilicy company, U'USl 
joinc srock company, association, joint venture, or any other entiry or organization, including a 
government or pol itical subdivision or an agency or instrumentality thereof. 

"Securities Act" means the Securities Act of I 93 3 ,  as amended. 

" S u bsidiary" means, with respect to any Person. any corporation or other entity of which 
a majorjcy of the capital stock or other ownership interests having ordinary voting power to elect 
a majority of the board of directors or other persons performing similar functions are at the time 
directly or indirectly owned by such Person. 

"'Warrant Share Amount" means 23,000,000 (Twenty 111.ree Million) shares of Com
mon Stock as such number may be adjusted pursuant to Sections 7 and 8. 

"Warrant Shares" means the shares of Common Stock deliverable upon exercise of this 
Warrant, as adjusted from time to time. 

SECTION 2. EXERCISE OF WARRANT. (a) The Holder is entitled to exercise this 
Warrant in whole or in part at any time, or from time to time, until the Expiration Date or, if such 
day is not a Business Day, then on the next succeeding day that shall be a Bilsiness Day. To ex
ercise this Warrant, the Holder shall deliver to the Company this Warrant, including the Warrant 
Exercise Subscription Fonn forming a part hereof duly executed by the Holder, together with 
payment of the applicable Exercise Price. Upon such delivery and payment, the Holder shall be 
deemed to be the holder of record of the number ofWanant Shares equal to the Warrant Share 
Amount (or, in the case of a partial exercise of this Warrant, a ratable number of such shares), 
notwithstanding that the stock transfer books of the Company shall then be closed or that certifi
cates representing such shares shall not then be actually delivered to the Holder. 

-F (b) At the option of the Holder, the Exercise Price may be paid in. Ca.sh {lnduding by 
wire tran.sfer of immediately available funds) or by certified or official bank check or bank cash
ier's check payable to the order of the Company or by any combination of such cash or check. At 
the option of the Holder, the Exercise Price may in the alternative be paid in whole or in part by 
reducing the number of shares of Common Stock issuable to the Holder by a number of shares of 
Common Stock that have a Fair Market Value equal to the Exercise ·Price which otherwise would 
have been paid (so that the net number of shares of Common Stock issued in respect of such ex
ercise shall equal the number of shares of Common Stock that would have been issuable bad the 
Exercise Price been paid entirely in cash, less a number of shares of Common Stock with a Fair 
Market Value equal to the portion of the Exercise Price paid in kind); provided that this option 
shall be available only with respect to the exercise of this Warrant with respect to not more than 

one-half of the total number of Warrant Sha.res. The Company shall pay any and all documen
tazy, or similar issue or transfer taxes payable in respect of the issue or delivery of the Warrant 
Shares. The Company shall not, however, be required to pay any transfer tax which may be pay
able in respect of any transfer involved in the issue or delivery of Warrants or Warrant Shares (or 
other secwities or assets) in a name other than that in which the Warrants so exercised were reg
istered, and no such issue or delivery shall be made unless and until the person requesting such 
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issue has paid to the Companv the amount of  such transfer tax or has established, to the s:uis;J.c
tion of the Company, that su�h transfer ta.x has been pai d. 

( c) If tlie Holder exercises this Warrant in pan, this Warrant shall be surrendered by the 
Holder to the Company and a new Warrant of the same tenor and for the unexercised number of 
Warrant Shares shall be executed by the Company. The Company shall register the new Warrant 
in the name of the Holder or in such name or names of its transferee pursuant to Section 6 as mav 
be dir�cted in v.Titing by the Holder and deliver the new Warrant to the Person or Persons emi- · 

tled to receive the same. 
· 

(d) Upon surrender of this Warrant in conformity with the foregoing provisions, the 
Company shall, subject to the expiration of any applicable waiting period under the Han-Scon
Rodino .A-'ltitru.st Improvements Act, transfer to the Holder of this Warrant appropriate evidence 
of ownership of the shares of Common Stock or other securities or property (including any 
money) to which the Holder is entitled, registered or otherwise placed in, or payable to the order 
of, the name or names of the Holder or such transferee as may be directed in writing by the 
Holder, and shall deliver such evidence of ownership and any other securities or propeny 
(including any money) to the Person or Persons entitled to receive the same, together with an 
amount in cash in lieu of any fraction of a share as provided in Section S, subject to any required 
withholding. 

SECTION 3. RESTRICTIVE LEGEND. Each ccnificate representing shares of 
Common Stock issued pursuant to this Warrant, unless at the time of exercise such shares are 
registered under the Securities Act, shall beai a legend substantially in the form of the legend set 
forth on the first page of this Warrant. 

SECTION 4. RESERVATION OF SHARES. The Company hereby agrees that at all 
times there shall be reserved for issuance and delivery upon exercise of this Warrant such num- · 
her of its authorized but unissued shares of Common Stock or other securities of the Company 
from time to time issuable upon exercise of this Warrant as will be sufficient to permit the exer
cise in full of this Warrant. The Company hereby represents and agrees that all such shares shall 

· be duly authorized and, when issued upon such exercise, shill be validly issued. fully paid and 
non-assessable, free and clear of all liens, security interests, charges and other encumbrances or 
restrictions on sale and free and clear of all preemptive or similar rights, except to the extent im
posed by or as a result of the status, act or omission of, the Holder. 

SECTION 5. FRACIJONAL SHARES. No fractional shares or scrip representing 
fractional shares shall be issued upon the exercise of this Warrant and in lieu of delivery of any 
such fractional share upon any exercise hereot: the Company shall pay to the Holder an amount 
in cash equal to such fraction multiplied by the Fair Market Value thereof; provided. however, 
that, in the event that the Company combines or reclassifies the outstanding shares of its Com

mon Stock into a smaller number of shares, it shall be r�uircd to issue fractional shares to the 
Holder if the Holder exercises all or any part of its Warrants, unless the Holder bas consented in _ 

-writing to such reduction and provided the Company with a \ltl'itten waiver of its right to receive 
fractional shares in accordance with this Section 5. 
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S ECTION 6. TR.\..NSFER. EXCHANGE O R  ASSIGNMENT O F  W ARR.\.;'fT. (a) 
Each taker and holder of th.is Warrant by raking or holding the same, consents and agrees that the 
registered holder hereof may be treated by the Company and all other persons dealing with this 
Warrant as the aosolute owner hereof for any purpose and as the person entitled to exercise the 
rights represented hereby. 

(b) Subject to the requirements of state and federal securities laws. the Holder of this 
Warrant shall be entitled, without obtaining the consent of the Company to assign and transfer 
this Warrant, at any time in whole or from time to time in part, to any Person or Persons. Subject 
to the preceding sentence, upon surrender of this Warrant to the Company, together with the at
tached Warrant Assignment Form duly executed, the Company shall. without charge, execute 
and deliver a new Warrant in the name of the assignee or assignees named in such instrument of - • 

assignment and. if the Holder's entire interest is not being assigned. in the name of the Holder 
and this Warrant shall promptly be canceled. 

(c) Upon receipt by the Company of evidence satisfactory to it (in the exercise ofits rea
sonable discretion) of the loss, theft, destruction or mutilation of this Warrant, and (in the case of 
loss, theft or destruction) of indemnification or security reasonably required by the Company, 
and upon surrender and cancellation of this Warrant, if mutilated, the Company shall execute and 
deliver a new Warrant of like tenor and date. 

(d) The Company shall pay all expenses, taxes (other than transfer taxes) and other 
charges payable in connection with the preparation, issuance and delivery of Warrants hereunder. 

SECTION 7. ANTI-Dll..UTION PROVISIONS. So long as any Warnmts are out
standing, the Warrant Share Amount shall be subject to change or adjustment as follows: 

i (a) Common Stock Dividends, Subdivisions, Co'mbinations. In case the Company shall 
(i) .pay or make a dividend or other distribution to all holders of its Common Stock in shares of 
Common Stock, (ii) subdivide or split the outstanding shares of its Common Stock into a larger 
number of shares, or (iii) combine the outstanding shares of its Common Stock into a smaller 
number of shares (which shall not in any event be done without the express written approval of 
Holders of a majority of the outstanding Warrants), then in each such case the Warrant share· 
Amount shall be adjusted to equal the number of such shares to which the holder of this Warrant 
would have been entitled upon the occurrence of such event had this Warrant been exercised 
immediately prior to the happening of such event or, in the case of a ·stock dividend or other dis
tribution, prior to the record dale for determination of shareholders entitled thereto. An adjust
ment made pursuant to this Section 7(a) shall become effective immediately after the effective 
date of such event retroactive to the record date, if any, for such event. 

(b) Reorganization or Reclassification. In case of any capital reorganization or any re
classification of the capital stock of the Company (whether pursuant to a merger or consolidation 
or otherwise), or in the event of any similar transaction, this Warrant shall thereafter be exercis
able for the number of shares of stock or other securities or property receivable upon such capital 
reorganization or reclassification of capital stock or other transaction, as the case may be, by a 

holder of the number of shares of Common Stock into which this Warrant was exercisable im-
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mediate l y  prior to such capital reorganization or  reclassification of capital stock; and, in any 
case, appropriate adjustment (as determined in good faith by the Board of Directors of the Com
pany) shal l  be made for the application of the provisions herein set forth with respect to the rights 
and interests thereafter of the Holder of this Warrant to the end that the provisions set forth 

herein shall thereafter be applicable, as nearly as reasonably practicable, in relation to any shares 
of stock or other securities or property thereafter deliverable upon the exercise of this Warrant. 
An adjustment made pursuant to this Section 7(b) shall become effective immediately after the 
effectiye date of such event retroactive to the record date, if  any, for  such event. 

( c) Disrriburions of Assets or Securities Other than Common Srock. In case the Com
pany shall, by dividend or otherwise, distribute to all holders of its Common Stock shares of any 
class of its capital stock (other than Common Stock), or other debt or equity securities or evi
dences of indebtedness of the Company, or options, rights or warrants to purchase a.i.ly of such 
securities, cash or other assets, then in each such case the Warrant Share Amount shall be ad
justed by multiplying th� Warrant Share Amount immediately prior to the date of such dividend 
or distribution by a fraction, of which the nwnerator shall be the Fair Market Value per share of 
Common Stock at the record date for determining shareholders entitled to such dividend or dis
tribution., and of which the denominator shall be such Fair Market Value per share less the Fair 
Market Value of the portion of the securities, cash, other assets or evidences of indebtedness so 
distributed applicable to one share of Common Stock. An adjustment made pursuant to this Sec
tion 7(c) shall become effective immediately after the effective date of such event retroactive to 
the record date, if any, for such event. 

( d) Below Market Issuances of Common Stock and Convertible Secwities. In case the 
Company shall issue Common Stock (or options, rights or warrants to purchase shares of Com
mon Stock (collectively, "Options') or other securities convertible into or exchangeable or exer
cisable for shares.of Common Stock (such other securities, collectively, "Convero'ble Securi
ties")) at a price per share (or having an effective exercise, exchange or conversion price per 

share together with the purchase price thereof) less than the Fair Market Value per share of 
Common Stock on the date such Common Stock (or Options or Convertible Securities), is sold 
or issued (provided that no sale of securities pursuant to an underwritten public offering shall be 

deemed to be for less than Fair Market Value), then in each such case the Warrant Share Amount 

shall thereafter be adjusted by multiplying the Warrant Share Amount immediately prior to the 
date of issuance of such Common Stock (or Options or Convertible Securities) by a fraction, the 
nwnerator of which shall be (x) the sum of (i) the number of Common Share Equivalents repre

sented by all securities outstanding immediately prior to such issuance and (ii) the nUm.bcr of ad
ditional Common Share Equivalents represented by all securities so issued multiplied by (y) the 

Fair Market Value of a share of Common Stock immediately prior to the date of such issuance, 

and the denominator of which shall be (x) the product of (A) the Fair Market Value of a share of 

Common Stock immediately prior to the date of such issuance and (B) the number of Common 

Share Equivalents represented by all securities outstanding immediately prior to such issuance 

plus (y) the aggregate consideration received by the Company for the total number of securities 

so issued plus, (z) in the case of Options or Convertible Securities., the additional consideration 

required to be received by the Company upon the exercise, exchange or conversion of such secu

rities; provided that no adjustment shall be required in respect of issuances of Conunon Stock (or 
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options to p urc hase Co mmon S tock) pursuant to stock option or other employee benefit plans in 
effect on the date hereof, or approved by the Board o f  Directors of the Company after the date 
hereof. Nocv.ithstanding anything herein to the contrary, ( 1 )  no further adjustment to the War
rant Share A.mount shal l  be made upon the issuance or sale of Common Stock pursuant to (x) the 
exercise o f  any Options or (y) the conversion or exchange of any Convertible Securities, if in 
each case the adjustment in the Warrant Share Amount was made as required hereby upon the 
issuance or sale of such Options or Convenible Securities or no adjustment was required herebv 
at the time such Option or Convenible Security was issued. and (2) no adjustment to the Warra�lt 
Share A.mount shal l  be made upon the issuance or sale of Common Stock upon the exercise o f  
an y  Options existing on the original issue date hereof, without regard to the exercise price 
thereof. Notwithstanding the foregoing, no adjustment to the Warrant Share Amount shall be 
made pw-suant to. this paragraph upon the issuance or sale of Common Stock, Options, or Con
vertible Securities in a bona fide arm's-length transaction to any Person or group that, at the time 
of such issuance or sale, is not an Affiliate of the Company (including any possible issuance of 
Common Stock, Options, or Convertible Securities to the public stockholders of The Coleman 
Company, Inc. ("Coleman") in connection with the acquisition of their shares of Coleman com
mon stock pursuant to the Agreement and Plan of Merger, dated as of February 27, 1 998 (the 
.. Coleman Merger A2rCCment''), by and among Sunbeam. Camper Acquisition Corp., a Delaware 
corporation and a wholly owned subsidiary of Sunbeam, and Coleman, or otherwise). An. ad
justment made pursuant to this Section 7( d) shall become effective immediately after such 
Common Stock, Options or Convertible Securities are sold. 

( e) Below Marker Distributions or Issuances of Preferred Stock or Other Securities. In 
case the Company shall issue non-convertible and non-exchangeable preferred stock (or other 
debt or equity securities or evidences of indebtedness of the Company (other than Common 
Stock or Options or Convertible Securities) or options, rights or wammts to purchase any of such 
securities) at a price p,cr share (or other similar unit) less than the Fair Market Value per share (or 
other similar unit) of such preferred stock (or other security) on the· date such preferred stock"( or· · 

other security) is sold (provided that no sale of preferred stock or other security pursuant to an 
undenwitten public offering shall be deemed to be for less than its fair marlc.et value), then in 
each such case the Warrant Share Amount shall thereafter be adjusted by multiplying the WM.
rant Share A.mount immediately prior to the date of issuance of such preferred stock (or other 
security) by a fraction, the numerator of which shall be the product of (i) the number of Common 
Share Equivalents represented by all securities outstanding immediately prior to such issuance 
and (ii) the Fair Market V aluc of a sh.are of Common Stock immediately prior to the date of such 
issuance, and the denominator of which shall be (x) the product of (A) the number of Common 
Share Equivalents represented by all securities outstanding immediately prior to such issuance 
and (B) the Fair Market Value of a share of the Common Stock immediately prior to the date of 
such issuance minus (y) the difference between (I) the aggregate Fair Market Value of such pre· 
f erred stock (or other security) and (2) the aggregate consideration received by the Company for 
such preferred stock (or other security). Notvvithstanding the foregoing, no adjustment to the 
Warrant Share Amount shall be made pursuant to this paragraph upon the issuance or sale of pre
ferred stock (or other securities of the Company other than common Stock or Options or Con
vertible Securities) in a bona fide axm's-length transaction to any Person or group that, at the 
ti.me of such issuance or sale, is not an Affiliate of the Company (including any possible issuance 
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of preferred stock (o r  other securities o f the Company other than common S tock or Options or 
Convertible Securities) to the publ ic stoc kho lders of Co leman in connection with the acquisition 
of their shares o f  .f:oleman common stock pursuant to the Coleman Merger Agreement, or other
v.ise). A.n adjustment made pursuant to this Section 7(e) shall become effective immediately af
ter such preferred stock (or other security) is sold. 

(f)  ..-l bo\'e .\tfarker Repurchases of Common Stock. If at any time or from time to time the 
CompaRy or any Subsidiary thereof shall repurchase, by self-tender offer or otherv.ise, anv 
shares of Common Stock of the Company (or any Options or Convertible Securities) at a pur
chase price in excess of the Fair Market Value thereof, on the Business Day immediately prior to 
the earliest of (i) the date of  such repurchase, (ii) the commencement of an offer to repurchase, or 
(iii) the public annowicement of either (such date being referred to as the .. Determination Date"), 
the Warrant Share Amoum shall be determined by multiplying the War.ant Share ..6.mount im
mediately prior to such Determination Date by a fraction, the numerator of which shall be the 
product of ( I )  the number of Common Share Equivalents represented by all securities outstand
ing immediately prior to such Determination Date minus the number of Common Share Equiva

lents represented by the securities repurchased or to be purchased by the Company or any Sub
sidiary thereof in such repurchase and (2) the Fair Market Value of a share of Common Stock 
immediately prior to such Determination Date, and the denominator of which shall be (x) the 
product of (A) the number of Common Share Equivalents represented by all securities outstand
ing ·immediately prior to the Detennination Date and (B) the Fair Market Value of a share of 
Common Stock immediately prior to such Determination Date minus (y) the sum of (1) the ag
gregate consideration paid by the Company in connection with such repurchase and (2) in the 
case of Options or Convertible Sccmities, the additional consideration required to be received by 
the Company upon the exercise, exchange or conversion of such securities. Notwithstanding the 
foregoing, no adjustment to the Warrant Share Amount shall be made pursuant to this paragraph 
upon the repurchase, by self-tender offer or otherwise, of Common Stock (or any Options or 
Convertible Security) in a bonafak arm's-length transadion from any Person or group that, at 
the time of such repurchase, is not an Affiliate of the Company. 

(g) Above Market Repurchases of Preferred Stock or Other Securities. If at any time or 
from time to time the Company or any Subsidiary thereof shall repurchase. by self-tender offer or 
otherwise, any shares of non-convertible and non-exchangeable preferred stock (or other debt or 
equity securities or evidences of indebtedness of the Company (other than Common Stock or 
Options or Convertible Securities) or options, rights or warrants to purehase any of such securi

ties), at a purchase price in excess of the Fair Market Value thereof, on the Business Day imme

diately prior to the Detcn:nin.ation Date, the Warrant Share Amount shall be determined by mul

tiplying the Warrant Share Amount immediately prior to the Determination Date by a fraction. 

the numerator of which shall be the product of (i) the number of Common Share Equivalents rep

resented by all securities outstanding immediately prior to such Determination Date and (ii) the 

Fair Market Value of a share of Common Stock immediately prior to such Determination Date, 

and the denominator of which shall be (x) the product of.(A) the number of Common Share 

Equivalents represented by all securities outstanding immediately prior to such Determination 

Date and (B) the Fair Market Value of a share of Common Stock immediately prior to such De

termination Date minus (y) the difference between ( 1 )  the aggregate consideration paid by the 
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Company in  connection with such repurchase and (2) the aggregate Fair Market Value of such 
preferred stock (or other securiry). Noni.ithstanding the foregoing, no adjustment to the Warrant 
Share Amount shal l be made pursuant to this paragraph upon the repurchase, by self-tender offer 
or otherwise, ofbo n-convenible and non-exchangeable preferred stock (or other securities of the 
Company other than Common S tock or Options or Convertible Securities) in a bonajide arm's
length transaction from any Person or group that, at the time of such repurchase, is not an Affili
ate of the Company. 

(h) Readjusrmenr of Warrant Share Amount. If (i) the purchase price provided for in anv 
Option or the additional consideration. if any, payable upon the conversion or exchange of anv · 

Convertible Securities or the rate at which any Convertible Securities, in each case as referred to 
in paragraphs (b) and (f): above, are convertible into or exchangeable for Common Stock shall 
change at any time ( otber than under or by reason of provisions designed to protect against dilu
tion upon an event which results in a related adjustment pursuant to this Section 7), or (ii) any of 
such Options or Convertible Securities shall have irrevocably terminated., lapsed or expired., the 
Warrant Share Amount then in effect shall forthwith be readjusted (effective only with respect to 
any exercise ofthi� Warrant after such readjustment) to the Warrant Share Amount which would 
then be in effect had the adjustment made upon the issuance, sale, distribution or grant of such 
Options or Convertible Securities been made based upon such changed purchase price, additional 
consideration or conversion rate, as the case may be (in the case of any event referred to in clause 
(i) of this paragraph {h)) or had such adjustment not been made (in the case of any event referred 
to in clause (ii) of this paragraph (b)). 

(i) Exercise Price .Adjustment. Upon each adjustment of the Warrant Share Amount 
pursuant to this Section 7, the Exercise Price of each Warrant outstanding immediately prior to 
such adjustment shall thereafter be equal to an adjusted Exercise Price per Share determined (to 
the nearest cent) by multiplying the Exercise Price for the Warrant immediately prior to such 
adjtistment by a fraction; the numerator of which shall be the Warrant ShMC Ari:lount in effect 
immediately prior to such adjustment and the denominator of which shall be the Warrant Share 
Amount in effect immediately after such adjustment. 

(j) Consideration. If any shares of Common Stock, Options or Convertible Securities 
shall be issued, sold or distributed for cash, the consideration received in respect thereof shall be 
deemed to be the amount received by the Company therefor, before deduction there.from of any 
reasonable, customary and adequately documented expenses incUITC:d in connection therewith. If 
any shares of Common Stock, Options or Convertible Securities shall be issued, sold or distrib
uted for a consideration other than cash, the amount of the consideration other than cash received 
by the Company shall be deemed to be the Fair Market Value of such consideration, before de
duction of any reasonable, customary and adequately documented expenses incurred in connec
tion therewith. If any shares of Common Stock, Options or Convertible Securities shall be issued 
in connection with any merger in which the Company is the surviving corporatio� the amount of 
consideration therefor shall be deemed to be the Fair Market Value of such portion of the assets 
and business of the non-surviving corporation as shall be attributable to such Common Stock, 
Options or Convertible Securities, as the case may be. If any Options shall be issued in connec
tion with the issuance and sale of other securities of the Company, together comprising one intc-
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gral transaction in which no specific consideration is allocated to such Options by the panies 
thereto, such Options shall be deemed to have been issued without consideration. 

(k) .Vo-Impairment. The Company will not, by amendment of its Cenificate of lncorpo
ration or through any reorganization, transfer o f  assets, conso lidation, merger, dissolution., issue 
or sale of securities or any other voluntary action. avoid or seek to avoid the observance or per
formance o f  any of the terms to be observed or performed hereunder by the Company , but will at 
all times in good faith assist in the carrying out of all the provisions of this Section 7 and in the 
raking-of all s uch action as may be necessary or appropriate in order to protect the conversion 
rights of the Holder against impairmenL Without limiting the generality of the foregoing, the 
Company will cot increase the par value of any shares of Common Stock receivable on the exer
cise of the Warrants above the amount payable therefor on such exercise. 

(l) Certificate as to Adjustments. Upon the occurrence of each acijustment or readjust
ment of the Warrant Sha;-e Amount pursuant to this S ection 7, the Company at its expense shall 
promptly compute such adjustment or readjustment in accordance with the terms hereof and fur
nish to the Holder a certificate setting forth such adjustment or readjustment and showing in de
tail the facts upon which such adjustment or readjusnnent is based. The Company shall, upon 
the written request at any time of the Holder, furnish or cause to be furnished to Holder a like 
certificate setting forth (1) such adjustments and readjustments and (2) the number of shares of 
Common Stock and the amount, if any, of other property wruch at the time would be received 
upon the exercise of this Warrant 

· 

(m) Proceedings Prior to Any Action Requiring Adjustmenr. As a condition precedent to 
the taking of any action which would require an adjustment pursuant to this Section 7, the Com
pany shall take any action which may be nec.cssary, including obtaining regulatory approvals or 
exemptions, in order that the Company may thereafter validly and legally issue as fully paid and 
nonassessable all shares of Common Stock which the Holders arc entitled to receive upon exer
cise thereof. 

(n) Notice of Adjustment. Upon the record date or effective date, as the case may be, of 

any action which requires or might require an adjustment or readjustment pursuant to this Sec

tion 7, the Company shall fonhwith file in the custody of its Secretary or an Assistant Secretary 
at its principal executive office and with its stock transfer agent or its warrant agent, if any, an 

officers' certificate showing the adjusted number of Warrant Shares determined as herein pro

vided, setting forth in reasonable detail the facts requiring such adjustment and th� manner of 
computing such adjustment. Each such officers' certificate shall be signed by the chainnan. 
president or chief financial officer of the Company and by the secretary or any assistant secretary 

of the Company. Each such officers' certificate shall be made available at all reasonable times 

for inspection by the Holder or any Holder of a Warrant executed and delivered pursuant to Sec

tion 6(b) and the Company shall, forthwith after each such adjustment, mail a copy, by first-class 

mail, of such certificate to the Holder or any such holdct:. 

(o) Payments in Lieu of Adjustment. The Holder shall, at its option. be entitled to re
ceive, in lieu of the adjustment pursuant to Section 7(c) otherwise required thereof, on (but not 
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prior to) the date of exercise o f  the Warrants. the evidences of indebtedness. other securities 
cash, property or other assets which such Holder would have been entitled to receive if  it had ex
ercised its \Varra.Ilts for shares of Common Stock immediately prior to the record date with re
spect to such disuibution. The Holder may exercise its option under this Section 7(o) by deliv
ering to the Company a v.Tinen notice of such exercise simultaneously with its notice of exercise 
of this Warrant. 

"S ECTIO:" 8. CONSOLIDATION, MERGER OR SALE O F  ASSETS. In case of 
any consolidation of the Company with, or merger of the Company into, any other Person., anv . . 

merger of another Person into the Company (other than a merger which does not result in  any 
reclassification. conversion, exchange or cancellation of outstanding shares of Common Stock) 
or any sale or transfer of all or substantially all of the assets of the Company to the Person 
fanned by such consolidation or resulting from such merger or which acquires such assets, as the 
case may be, the Holder shall have the right thereafter to exercise this Warrant for the kind and 
amount of securities, casp and other property receivable upon such consolidation, merger, sale or 
transfer by a holder of the number of shares of Common Stock for which this Warrant may have 
been exercised immediately prior to such consolidation, merger, sale or transfer. Adjustments 
for events subsequent to the effective date of such a consolidation, merger, sale or transfer of as
sets shall be as nearly equivalent as may be practicable to the adjustments provided for in this 
W�t. In any such event, effective provisions shall be made in the certificate or articles of in
corporation of the resulting or surviving corporation, in any contract of sale, merger, conveyance, 
lease, tranSfer or otherwise so that the provisions set forth herein for the protection of the rights 

of the Holder shall thereafter continue to be applicable; and any such resulting or surviving cor
poration shall expressly assume the obligation to deliv�r. upon exercise, such shares of stock, 
other securities, cash and property. The provisions of this Section 8 shall �arly apply to suc
cessive consolidations, mergers, sales, leases or transfers. 

SECTION 9. WARRANT AGENT. At the written request of the Holders of a majority 
of the outstanding Warrants, the Company shall as soon as is reasonably practicable: 

(i) appoint a warrant agent to act as agent for the Company in connection with 
the issuance, transfer and exchange of the Warrants and shall enter into an agreement 
with such warrant agent reflecting the terms and conditions of such appointment, 
which terms and conditions shall be customary for such appointments, and such · 

other matters as are customarily included in such agreements so as to facilitate the 
tranSfer and registration of the Warrants; and 

(ii) use its reasonable best efforts to cause the Warrants to be eligible to be pub-
licly traded, including, without limitation, amending this Wammt to provide terms 
and conditions necessary and appropriate for the Warrants to be publicly traded. 

SECTION 10. NOTICES. Any notice, demand or delivery authorized by this Warrant 
shall be in writing and shall be given to the Holder or to "the Company, as the case may be, at its 
address (or facsimile number) set forth below, or such other address (or facsimile number) as 
shall have been furnished to the party giving or making such notice, demand or delivery: 
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If to the Company: 

\\ith copies to : 

and to: 

If to the Holder. 

with copies to: . 

Sunbeam Corporation 
1 6 1 5  South Congress A venue, Suite 200 
Delray Beach, Florida 33445 
Attention: Corporate S ecretary 
Facsimile : (56 1 )  243-2 1 9 1  

Skadden. Arps, Slate, Meagher & F lom LLP 
9 1 9  lbird A venue 
New York. New York I 0022 
Attention: Blaine V. Fogg, Esq. 
Facsimile: (2 1 2) 735-3597 

Weil. Gotshal & Manges LLP . 

7 67 Fifth A venue 
New York, New York 10 153 
Attention: Stephen E. Jacobs, Esq. 
Facsimile: (212) 3 1 0-8007 

Coleman (Parent) Holdings Inc. 
clo MacA.ndrews & Forbes Holdings Inc. 
35 East 62..., Street 
New York, New York 1 0021 
Attention: Bany F. Schwartz. Esq. 
Facsimile: (212) 572-5056 

Wachtell, Lipton, Rosen & Katz 
5 1  West 52nd Street 
New York, New York 100 1 9  
Attention: Adam 0 .  Emmerich, Esq. 
Facsimile: (212) 403-2000 

Each such notice, demand or delivczy shall be effective (i) if given by telccopy, when such tcle
copy is tranSmitted to the telecopy number specified herein and the intended recipient con.firms 
the receipt of such te.lecopy, or (h) if given by any other means, when received at the address 
specified herein. 

SECTION 1 1. RIGHTS OF THE HOLDER Prior to the exercise of any Warrant, the 
Holder shall no� by virtue hereo� be entitled to any rights of a shareholder of the Company, in
cluding, without limitation, the right to vote, to receive dividends or other distributions, to exer
cise any preemptive right or to receive any notice of meetings of shareholders or any notice of 
any proceedings of the Company except as may be specifically provided for herein. 

SECTION 12. GOVERNING LAW. THIS WARRANT AND ALL RIGHTS 
ARISING HEREUNDER SHALL BE CONSTRUED AND DETERMJNED IN 
ACCORDANCE WITH THE INTERNAL LAWS OF THE STATE OF DELAWARE, 
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AND THE P ERFO R..1\1A!'lCE THE RE O F  SHALL B E  GOVER."fED AND ENFO RCED l:"' 
ACCO RDANCE 'WITH S UCH LAWS. 

SECTI ON 13 .  AMENDMENTS ; WATVERS. Any provision of this Warrant may be 
amended or wai'Ved if, and only if. such amendment or waiver is in writing and signed, in the 
case of  an amendment, by the Holder and the Company, or in the case of a waiver, by the pany 
against whom the waiver is to be effective. No failure or delay by either party in exercising any 
right, power or privilege hereunder shall operate as a waiver thereof nor shall any single or par
tial exercise thereof preclude any other or further exercise thereof or the exercise of any other 
right, power or privilege. The rights and remedies herein provided shall be cumulative and not 
exclusive of any rights or remedies provided by law. 

SECTION 14. Intetpretation. When a reference is made in this Warrant to a Section 
such reference shall be to a Section of this Warrant unless otherwise indicated. \Vhenever the 
words "include", "includes" or "including" arc used in this Warrant, they shall be deemed to be 
fo llowed by the words .. without limitation"·. The words "hereof'. "herein" and "hereunder" and 
words of similar import when used in this Warrant shall refer to this Warrant as a whole and not 
to any particular provision of this Warrant. The definitions contained in this Warrant are appli· 
cable to the singular as well as the plural forms of such terms and to the masculine as well as to 
the feminine and neuter genders of such term. References to a person are also to its pcrmined 
successors and assigns and. in the case of an individual, to his heirs and estate, as applicable. 
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IN WIT.NESS \VHER.EOF, the Company has duly caused this Warrant to be si gned by 
its duly authori zed officer and to be dated as of the dace first above wrinen. 

SU�BEAl'-1 CORPORATION 

By: :-:-�������������� 
Name: 
Title: 

Attest: 

By: 
Name: 

Title: 

ACKNOWLEDGED AND AGREED: 

COLEMAN (PARENT) HOLDINGS INC. 

By: 
Name: 
Title: 
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\VARRA."iT EXE RCISE S UBSCRIPTION FOR\1 

(To be executed only upon exercise of the Warrant 
after delivery of the Warrant Exercise Notice) 

To : S unbeam Corporation 
-
·The undersigned irrevocably exercises the Warrant for the purchase of ----

shares (the "Shares") of Common Stock. par value S.O I per share, of Sunbeam Corporation (the 
"Comoany") ("Common Stock") at an exercise price of S per Share and herewith makes 
payment of$ (such payment being made in cash or by certified or official bank or 
bank cashier's check payable to the order of the Company or by any permitted ccmbination cf 
such cash or check or by the reduction of the nwnber of shares of Common Stock that otherwise 
would be issued upon this exercise by the number of shares of Common Stock that have a value 
equal to such exercise price), all on the terms and conditions specified in this Warrant, Surrenders 
this Warrant and all right, title and interest therein to the Company and directs that the Shares 
deliverable upon the exercise of this Warrant be registered or placed in the name and at the ad

dress specified below and delivered thereto. 

Date: ___ _ , _. 

{Name - Please Print) 

(Signature of Owner) 

(Street Address) 

(City) {State} (Zip Code) 
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Securiti es and/or check co be issued to : 

-

Please insert social security or identifying number: 

Name: _ 

Street Address: 

City, Seate and Zip Code: 

Any unexercised portion of the Warrant evidenced by the 
within Warrant to be issued to: 

Please insert social security or identifying number: 

Name: 

Street Address: 

City. State and Zip Code: 
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WARR.\..i"iT ASS IGNMENT FOR.'1 

Dated 
----- -· -

FOR V ALCE RECEIVED. ---------- hereby sells, assigns and tran.Sfers unto 
_____________________ (the ••Assimee"), 

(piea.re type or print in block let1ers) 

(insert address) 

its right to purchase up to _ shares of Common Stock represented by this Warrant and does · 

hereby irrevocably constitute and appoint Attorney, to transfer 
the same on the books o f  the Company, with full power of substitution in the premises. 

Signature=
--
------------------

- 1 7-

16div-007003



EXHIB lT B 

Al\1EL'i'Dl\(El'-."T TO REGISTRATION RlGHTS AGR£El\1E�"T 

-
AlvfENDMENT, dated as of August _, 1 998 (this 0 Amendment"), to the 

REGISTRATION RlGHTS AGREEMENT, dated as of March 29, 1 998 (the .. Re�dstration 
Rjghts A greement"), by and among SUNBEAM CORPORATION, a Delaware corporation 
("'Laser" or ··s unbeam.'), and COLE?v1A.N (PARENT) HOLDINGS INC., a Delaware corpo
ra� "Parent Holdings "). Capitalized terms used in this Amendment have the meanings as
cribed to them in the Registration Rights Agreement unless otherwise defined herein. Refer
ences to Articles and Sections shall, unless otherwise Stated, be to the Articles and Sections of 
the Registration Rights Agreement. In all respects not inconsistent with the terms and provi
sions of this Amendment, the Registration Rights Agreement. shall continue to be in full force 
and effect in accordance with the terms and conditions thereof, and is hereby ratified., adopted, 
approved and confirmed. From and after the date hereof, each reference to the Registration 
Rights Agreement therein or in any other instrument or document shall be deemed a reference 
to the Registration Rights Agreement as amended hereby, unless the context otherwise re
quires, and this Amendment and the Registration Rights Agreement shall for all purposes and 
matters be considered as one agreement. including that all of the ministerial and miscellane
ous provisions of the Registration Rights Agreement shall apply equally thereto as So 
amended and to this Amendment. 

\VHEREAS , pursuant to the Holdings Merger Agreement, by and among Sun
beam, a subsidiary of Sunbeam, CLN HOLDINGS INC., a Delaware corporation and wholly 
o'Wiled subsidiary of Parent Holdings ("Holdingsj, and Parent Holdings, the Holdings Merger 
was consummated on March 30, 1998 and Holdings became an indirect wholly owned sub
sidiary of Sunbeam; and 

WHEREAS, following consummation of the Holdings Merger, the shares of 
Holdings Common Stock issued and outstanding immediately prior to the effective time of the 
Holdings Merger were convened into an aggregate of (A) 14,099, 7 49 fully paid and nooas- . 

sessable shares of common stock, par value S.O I per share, of Sunbeam \Laser Common 

Stockj and (B) S 1 59,956, 756 in cash, without interest thereon; and 

WHEREAS, following the dismissal by Sunbeam of certain of its executive of
ficers in mid-June 1 998, Sunbeam retained certain senior officers employed by Affiliates of 
Parent Holdings as executive officers of Sunbeam; and 

WHEREAS, Sunbeam and Parent Holdings have entered into a Settlement 

Agreement (the "Settlement A2fCeIIlent") pursuant to which Sunbeam will issue to Parent 

Holdings certain warrants to purchase shares of Laser Common Stock (the "Warrants") and 

has agreed to enter into this Agreement; and 
. 

WHEREAS, in order to induce Parent Holdings to enter into the Settlement 
Agreement, Sunbeam has agreed to amend the Registration Rights Agreement and modify the 
registration rights with respect to the shares of Laser Common Stock issued to Parent Hold-
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ings in the Ho ldings Merger and co pro vide for registration rights with respect to the \l/�:mts 
and Laser Common Stock issuable upon exercise of the Warrants. 

-NOW, THEREFORE, in consideration of the murual covenants and agree
ments set forth herein and for other good and valuable consideration., the receipt and suffi
ciency of which is hereby acknowledged, and intending to be legally bound hereby, the panics 
agree as follows: 

ARTICLE I 

DEFfNITIONS 

Section 1 . 1  is amended with respect to certain of the d:finitior.s therei.."l as fol-
lows: 

The definition of the term .. A£recment" is amended and restated in its entirety 
to mean the Registration Rights Agreement as amended by this Amendment. 

The definition of the term "Re2istrable Securities" is amended and restated in 
its entirety to mean (i) the Holdings Merger Stock, (ii) the Warrants, and (iii) any shares of 
Laser Common Stock issued pursuant to the Warrants, and, in each case, any other securities 
issued or issuable upon or in respect of such securities by way of conversion. exchange, divi
dend, split or combination; recapitaliz.ation, merger, consolidation. other reorganization or 
otherwise. As to any particular Registrable Securities, such securities shall cease to be Regis
trable Securities when such securities have been sold or otherwise transferred by Parent 
Holdings pursuant to the Shelf Registration Statement or pursuant to Rule 144 under the Se
curities Act. 

The following defined term shall be added to the list of definitions in their re
spective alphabetically ordered positions: 

The term "Holdings Merger Stock" Shall mean the shares of Laser Common 
Stock issued to Parent Holdings in the Holdings Merger. 

The term "Warrants"' shall mean the warrants to purchase 23,000,000 (Twenty
Three Million) shares of Laser Common Stock issued to Parent Holdings pursuant to Warrant 
No. W- 1 dated August __, 1998. 

-2-
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f .  

ARTICLE IT 

REQUIRED REGISTRATION 

Sections 2. 1 ,  2.2 and 2.3 o f  Article II are amended and restated to read in their 
entirer;: as fo llows: 

Section 2 .  I Required R egistration. 

(a) Form S-3. Promptly following a demand to such effect from any 
holder of Registrable Securities, Laser shall prepare and file with the SEC a registration 
statement (the .. Shelf Re2istration Statement") on an appropriate form permitting registration 
cf the: Registrable Securities so as to permit the resale of the Registrable Securities pursuant to 
an offering on a delayed or continuous basis under the Securities Act and shall use reasonable 
best efforts to {i) cause· the Shelf Registration Statement to be declared effective by the SEC 
as promptly as practicable .thereafter and (ii) permit the Shelf Registration Statement to be 
used by Affiliates of Camper for resales of sb.a.rcs of Laser Common Stock held by such Af
filiates ; provided. however, that any such Affiliate using the Shelf Registration Statement 
sh.all agree in writing to be bound by all of the restrictions, limitations and obligations of Par
ent Holdings contained in this :\grccment. 

(b) Effectiveness. Laser shall use reasocable best efforts to keep the Shelf 
Registration Statement continuously effective under the Securities Act until the date that is the 
earliest to occur of (i) the date by which all Registrable Securities have bcCn sold and (ii) the 
date by which all Registrable Securities arc eligible for immediate sale to the public without 
registration under Rule 144 under the Securities Act, with such sale not being limited by the 
volume restrictions thereunder or otherwise. 

(c) Amendments/Supplements. Laser shall amend and supplement the 
Shelf Registration Statement and the prospectus contained therein if required by the rules, 
regulations or instructions applicable to the registration form used by Laser for such Shelf 
Registration Statement, if required by the Securities Act. 

( d) Offerings. At any time from and after the date on which the Shelf 
Registration Statement is declared effective by the SEC (the "Effective Date"), Parent Hold
ings, subject to the restrictions and conditions contained herein and in the Merger Agreement 
and the Warrants to the extent applicable, and subject further to compliance with all applica
ble state and federal securities laws, shall have the right to dispose of all or any portion of the 
Registrable Securities. 

Section 2.2 Holdbaclc Agreement. 

From and after the Effective Date, upon the request of Laser, Parent Holdings 
shall not effect any public sale or distribution (including sales pursuant to Rule 1 44) of Reg
istrable Securities that are equity securities of Laser, or any securities convertible into or ex-
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1 
changeable or exercisable for such securities, inc luding the Warrants, (other than any such 
sale or distribution of such securities pursuant to registration of such securities on Form S-8 
or any successor form) during the period commencing on the date on which Laser corrunences 
a Laser Offering through the sixty (60)-day period immediately following the closing date of 
such Laser Offering; provided, however, that Parent Holdings shall not be obligated to com
ply with this Section 2.2 on more than two (2) occasions in any twelve ( 1 2)-month period; and 
pro"ided, further, that notwithstanding anything to the contrary in this Section 2.2 or Section 
2.3 ,  in no event shall Parent Holdings be disabled from effecting offers or sales of Registrable 
S ecurities for more than one-hundred-and-twenty ( 120) days during any rwelve ( 1 2)-month 

period. 

Section 2.3 Blackout Provisions. 

In the event that, at any time while the Shelf Registration Statement remains 
effective, Laser determines in its reasonable judgment and in good faith that the sale of Reg
istrable Securities would require disclosure of material information which Laser has a bona 
fide business pwposc for preserving as confidenti� Parent Holdings shall, upon receiving 
written notice from Laser of such good faith determination, suspend sales of the Registrable 
Securities for a period beginning on the date of receipt of such notice and expiring on the ear
lier of (i) the date upon which such material information is disclosed to the public or ceases to 
be material or (ii) forty-five ( 45) days after the receipt of such notice from Laser, provided, 
however, that Parent Holdings shall not be obligated to comply with this Section 2.3 on more 

. than rwo (2) occasions in any twelve (12) month period; and provided, further, that notwith
standing anything to the contrary in this Section 2.3 or Section 22, in no event shall Parent 
Holdings be disabled from effecting offers or sales of Registrable Securities for more than 
one-hundred-and-twenty (120? days d�g any twelve (12)-month period. 

• • • 

Section 2.4(a) of Article II is hereby amended by deleting the word "and" from 
the end of paragraph (12) thereof: replacing the period at the· end of paragraph (13) thereof 
with "; and" and adding the following additional paragraph: 

(14) ""1ll enter into customary agreements (including an underwriting agree
ment in customary form) and take such actions as arc reasonably required in order to expedite 
or facilitate the sale of such Registrable Securities, including, without limitation, cooperation, 
and causing its officers, employees and advisors to cooperate, with the sellers of such Regis
trable Securities and the underwriter(s), if any, including participation in meetings and road 
shows held in connection with such sale. 
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AATICLE ill 

TRANSFERS OF REGISTRABLE SECURITIES 

Sections 3 . 1  and 3 .2 of Article III are amended and restated to read in their en
tirety as follows :  

Section 3 .  I Transferability of Registrable Securities. 

(a) Parent Holdings may not Transfer the Registrable Securities, other than 

( I ) pursuant to Rule 1 44 ;  

(2) pursuant to the Shelf Registration Statement; or 

(3) in any other Transfer exempt from registration under the Secu-
rities Act, and as to which Laser has received an opinion of counsel, reasonably 
satisfactory to Laser, that such Transfer is so exempt; 

and shall in no event Transfer any Registrable Securities in violation of the Settlement 
Agreement 

Section 3 .2 Restrictive Legends. 

Parent Holdings hereby acknowledges and agrees that, during the term of this 
Agreement, all of the Registrable Securities .shall include the legend set forth in Section 7.2 of 
the Holdings Merger Agreement, the legend set forth on the Warrants or as provided in the 

�:Warrants or as may otherwise be reasonably appropriate to reflect the fact that such Registra- ·: 
blc: Securities have not been issued in transactions registered under the Securities A�t, unless 
at the time such Regi.stra1?le Securities have been registered under the Securities Act. 

ARTICLE IV 

MISCELLANEOUS 

Sections 4.5 and 4. 1 1  of Article IV arc amended and restated in their entirety 
to read as follows: 

Section 4.5 Binding Effect; Assignment. 

This Agreement and all of the provisions hereof shall be binding upon and in
ure to the benefit of the parties hereto and their rcspcctjve heirs, executors, successors and 
permitted assigns, but, except as expressly contemplated here� neither this Agreement nor 
any of the rights, interests or obligations hereunder shall be assigned. directly or indirectly, by 
Laser or Parent Holdings without the prior written consent of the other (except in the case of 
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any assi gnmenc in whole or in part by Parent Holdings to any Affiliate, as to which no such 
consent shall be required); provided. that in connection with a bona fide pledge of any Regis
trable Securities to secure indebtedness or other obligations, Parent Holdings may assign its 
rights. interests and ob ligations hereunder to the beneficiary of such pledge in whole or in 
pan. Upon any pcrmined assignment (other than in connection with any such bona fide 
pledge), this Agreement shaJI be amended to substitute or add the assignee as a party hereto in 
a writing reasonably acceptable to the other party. 

Section 4. 1 1  Termination; Restrictive Legend 

Tbis Agreement shall terminate only following such time as Sunbeam shall 
have oo further obligation under Section.2. l (b) to use its reasonable best efforu to keep the 
Shelf Registration Statement effective; provided, however, that the provisions of Section 2.6 
hereof shall survive termination of this Agreement. It is understood and agreed that any re
strictive legends set fonh on any Registrable Securities shall be removed by delivery of sub
stitute certificates without such legends and such Registrable Securities shall no longer be 
subject to the terms of this Agreement or upon the resale of such Registrable Securities in ac
cordance with the terms of this Agreement. 

ARTICLE V 

OTHER 

The following provisions shall also apply to this Amendment 

Section 5. 1 Effectiveness of this Amendment. The provisions of this 
Amendment shall be effective as of the date hereof. 

Section 5.2 Counterparts. This Amendment may be executed in counter-
parts, each of which shall be deemed an original, but all of which together shall constitute one 
and the same instrument. 

Section S.3 Governing Law. This Amendment shall be governed by the 
laws of the State of New York, without regard to the principles of conflicts of law thereof. 

Section S.4 No Waiver. The execution, delivery and performance of this 
Amendment shall not operate as a waiver of any condition, power, remedy or right exercisable 
in accordance with the Registration Rights Agreement, and shall not constitute a waiver of 
any provision of the Registration Rights Agreement, except as expressly provided herein. 

Section 5.5 Descriptive Headings. The article and section beadings con-
tained in this Amendment are solely for the purpose of reference, are not part of the agreement 
of the parties and shall not in any way aff cct the meaning or interpretation of this Amendment. 
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IN WITNESS \lr1iER.E OF, the undersigned hereby agree to be botmd by the 
terms and provisions of this Amendment as of  the date first above wrinen. 

SUNBEAM CORPORATION 

.... . 

COLEMAN (PARENT) HOLDINGS INC. 

By:.��
���������� Name: 

Title: 

-7-
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STATE OF NEW YORK ) 
) SS 

COUNTY OF NEW YORK ) 

IN THE CIRCUIT COURT OF THE ftllTEENTB JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOIDINGS, INC., 

Plaintiff, 

v. 

ARTHUR ANDERSEN I.LP, et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Cue No.: CA 01.o6062AN 

Judge Stephen A. Rapp 

AFFIDAVIT OF BARRY P. SCHWARTZ 

Barry F. Schwartz, OD oath deposes and states: 
t . I am Executive Vice President and <Jenera) Counsel of Plaintiff Coleman (Parent) 

Holdings, Inc. ("-Coleman Parmt'1 and iu parent company, MacAndJcws & Forbes Holdings, Inc. 
('4Mafco"). I submit this affidavit in support of Coleman Patent's Supplemental Mcmonmdmn in 

Opposition to Andersen's Motion to Compel the Production of a Non-Privileged Coleman Puent 

Document. 

2. I have personal knowledge of the facts set forth below. If called to testify as a 
witn� T would he competent to 1estify to the facts set forth in this affidavit. 

3. On March 30, 1991, Coleman Parcnt sold its i.nteRst in The Coleman Company to 

the Sunbeam Corporation ("Sunbeam") and received 14. l million shares of Sunbeam stock. As a 

result of the sale, Coleman Parent became a 14% sbardlolder in Sunbeam. 

4. On August 12, 1998, Sunbeam and Coleman Parent entered into a settlement 

agreement whereby Coleman Parent released certain claims against Sunbeam in exchange for a fivc
year warrant to buy additional shares of Sunbeam stock. 

S. Beginning on August 13,  2002, S""""m; variom officers and directors of Sunbeam, 
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including members of the Special Committee of Sunbeam's Board of Directors; Mafco; Howard 

Oittis, Vice Chairman and Chief Administrative Officer ofMafco; and Coleman Parent were named 
a. .. co-defendants in actions challenging the settlement between Coleman Parent and Sunbeam. 

Those actions were u follows: 

a. 

b. 

c. 

d. 

e. 

f. 

g. 

6. 

CCJletta v. Mac.Andrews ci Forbes Group, Inc., Cole11ta11 (Parent) Holdings, 
inc., Howard Kristo/, Charles Elson, Peter Langerman, Faith Whittlesey, 
Larry Sondih, .ferry Levin, Howard Giltis and Sunbemn Corporcition, Inc., 
C.A. I 67S 1 NC (Delaware Chancery Court, New Castle County). Derivative 
action filed on October t .  1998; 
Goldstein v. Peter Langerman. Charlu ·M. Elson, Howard G. Kristo/, 
William T. Rutter, Fmth Wlrittluey, Larry Sondlke, HowOTd Gittis, 
MacAndrewJ & Forbes Holdinp, Inc. and S""""1n Corp .• C.A 16S&7NC 
(Delaware Chancery Court. New Castle Coumy). Derivative action filed on 
August 1 3, 1 998; 

Harbor Finance Partnus, Ltd. v. HOWOl'4GittU, Howard G. KrUtol, Charles 
M. Elson, Peter Llmgenrtan, William T. lbltter, .Faith Whittluey. 'Larry 
Sondike, MacAndrews & Forbu Ho/dingl, iJt,:. and SU11bumt Corporation, 
C.A. 166 1  lNC (Delaware Chancery Court, New Castle County). Derivative 
action filed on August 26, J 998; 
McCall v. Peter Langerman. Charles M.. Ehon, Howard G. Kri.rtol, William 
T. Rutt�r. Faith Whittlesey, Larry Sondike, Howard GUtis. MacAndl'ews & 
Forbes Holdings, Jnc. and Sunbeam Corp.; C.A.16679NC (Delaware 
C..."hancery Court, New Castle County). Derivative action filed on October 1, 
1998; 

CRftson v. Peter .Langennan, Charla Al. Elson, Ho'WOTd G. Kriltol, William 
1'. Rutter, Faith Whittleuy, Larry Sondlke, Huward Gittis, Mac.Andrews 4c 
Forhu lloldinp, Inc. and Sunbeam Corp., C.A.16609NC (Delaware 
Chancery C..o� New Castle County). Derivative action filed on August 26, 
1998; 

Jc>erger et al. v. Peter Langerman, Charlu M. Elson, Howard G. KJ-istol, 
William T. RUlter, Faith Wbittluey. Larry StHttliM, Howard Gittts, Jury W. 
l..evin, MacAndl-ews cl: Forbes Holdinp, me., Coleirtan (Parent) Holdings, 
Inc. and Slinbeam Corporation, C.A. 16600NC (Delaware Chancery Comt, 
New Castle County). Class action filed on August 24, 1998; and 

Shalla/ v. ChiZl'les M. Elson, Howard G. Kristal, Peter A. Langerman, Faith 
Whittlesey, Jerry W. Levin, HOWOTd Ginis, Mac.Andrews &: Forbu Holdings, 
Inc. and Sunbemn Corporation, Cue No. 984739-CIV ( United States 
District Court for the Southern District of Florida). Derivative action filed 
on October 20, 1998. 

The complaints alleged that Coleman Parent breached a fiduciary duty it allegedly 

owed to Sunbeam shareholders when it entered into the settlement agreement with Sunbeam. The 

-2-

16div-007012



complaints also challenged Sunbeam's issuance of the warrant as comtituting a waste of assets by 

Sunbeam. Coleman Parent and Mafco had a common interest with Sunbeam in defending against 

the claims made in the above cases. 

7. Buoriness records at Mafco indicate that on or about November 1 6, 1 998, I received 

a copy of a document prepared by The Blackstone Group, LP entitled "Presentation to the Special 

Committee of the Board of Directors of Swibeam Corporation" dated August 12, 1 998 (the 

"Blackstone report"). 

8. At the time I received the Blackstone report, I considered it to be protected by the 

work product doctrine, and understood that the report adclres!cd matters pertinent to the defense of 

the above cases challenging the faiiness of the settlement agreement o( August 12, 1 998. As stated 
above, Coleman Parent and Mafco bad a joint interest with Sunbeam in defending against these 

claims and in maintaining the confidentiality of the Blackstone rq><>rt. 
9. Ernst &. Young LLP, Mafco's accowitant, reviewed the Blackstone report in 

connection with rendering accounting advice to Mafco. 
FURTHER AFFIANT SA YETII NOT. 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

·- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x 
Case No. :  CA OI -06062AN 

COLEMAN (PARENT) HOLDINGS, INC., 
Judge Stephen Rapp 

Plaintiff, 

v. 

ARTHUR ANDERSEN LLP, et al., 

Defendants. 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x 

NON-PARTY SUNBEAM CORPORATION'S MEMORANDUM OF LAW 
IN OPPOSITION TO "DEFENDANT ARTHUR ANDERSEN LLP'S 

MOTION TO COMPEL THE PRODUCTION OF 
A NON-PRIVILEGED COLEMAN PARENT DOCUMENT" 

With permission of  this Court, non-party Sunbeam Corporation ("Sunbeam") 

respectfully submits this memoraooum of law in opposition to Arthur Andersen LLP's 

("Andersen") application to compel plaintiff to produce a certain document prepared by the 

Blackstone Group L.P. (the "Blackstone Report" or the ''Report"). 

PRELIMINARY STATEMENT 

The Blackstone Report is quintessential work product, protected from discovery 

under Rule l .280(b)(3) of the Florida Rules of Civil Procedure. The Report was prepared by 

financial advisors, working with outside counsel, for a special committee of Sunbeam's board of 

directors (the "Special Committee") specifically to aid the Special Committee in, among other 

things, evaluating the possible settlement of claims that had been threatened against Sunbeam by 
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Coleman (Parent) Holdings, Inc. ("Coleman Parent"), the plaintiff in this action, and its parent 

corporation, MacAndrews and Forbes Holdings, Inc. ('MacAndrews"). In its motion, Andersen 

originally sought to compe l plaintiff to produce a memorandum prepared by Ernst & Young, 

accountants working for MacAndrews, that allegedly summarized portions of the Blackstone 

Report. In its reply papers, Andersen claims that in reading plaintiffs opposition it learned for 

the first time that the Blackstone Report was provided to MacAndrews and now seeks to compel 

plaintiff to produce the Blackstone Report itself. 

Sunbeam, which filed for protection under chapter 1 1  of the United States 

Bankruptcy Code in February 200 1 ,  is not a party to this action. However, because the 

Blackstone Report is subject to a privilege belonging to Sunbeam and its counsel,1 and Sunbeam 

has a continuing interest in protecting that privilege, at the August 1, 2002 hearing on this 

motion, Sunbeam sought and was granted leave to submit papers in opposition to Andersen's 

motion, specifically on the issues of whether the Blackstone Report is privileged and whether the 

privilege has been preserved or waived as a result of MacAndrews having been provided a copy 

of the Report. Accompanying this memorandum, Sunbeam is submitting the affidavits of 

Charles M. Elson (the "Elson Aff.") and Faith Whittlesey (the "Whittlesey Aff."). Mr. Elson and 

Mrs. Whittlesey are Sunbeam directors and were members of the Special Committee. In their 

affidavits, they set forth the circumstances surrounding the preparation of the Blackstone Report 

Andersen originally moved to obtain the E& Y Memorandum so Ande:rsen could show it 
to Weil, Gotshal & Manges ("Weil Gotshal") who they subpoenaed to get the Blackstone Report, 
and who took and has maintained the position that the Blackstone Report is privileged work 
product. 

2 
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and the subsequent settlement between Sunbeam and Coleman Parent and MacAncfrews. 

Sunbeam also relies on the Affidavit of Barry F. Schwartz (''Schwartz Aff."), which has been 

submitted by plaintiff Coleman Parent. Mr. Schwartz is the Executive Vice President and 

General Counsel of Coleman Parent. In his affidavit, Mr. Schwartz explains that he obtained a 

copy of the Blackstone Report from Sunbeam only after Sunbeam settled with Coleman Parent 

and MacAndrews, and that at the time he was provided the Report he understood that it was 

privileged and that Sunbeam, Coleman Parent and MacAndrews had a joint interest in defending 

against litigation that had been commenced against Sunbeam, the members of the Special 

Committee, MacAndrews and Coleman Parent challenging the settlement. Given the circum-

stances under which Mr. Schwartz was provided the Report, there was no waiver of the work 

product protection afforded the Blackstone Report, as Andersen argues. 

FACTUAL BACKGROUND 

1 .  Preparation of the Blackstone Report 

In March 1 998, Sunbeam acquired an 82% majority interest in The Coleman 

Company ("Coleman") from plaintiff Coleman Parent for a combination of Sunbeam stock and 

cash. See In re The Coleman Company. Inc. Shareholders Litigation, 750 A.2d 1 202, 1204-06 

{Del. Chan. 1 999).2 Contemporaneous with that transaction, the board of directors of Coleman 

approved a merger with Sunbeam, pursuant to which the minority shareholdeis of Coleman 

The Coleman transactions and the litigation relating thereto are described in the Delaware 
Chancery Court's published opinion approving a settlement with Coleman's public shareholders. 
A copy of the opinion is attached as Exhibit A. 
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would receive cash and Sunbeam stock in exchange for their Coleman stock. (Elson Aff. ii 2; 

Whittlesey Aff. ii 2.) 

In the spring of 1 998, the price of Sunbeam stock began to drop precipitously. 

Beginning in April 1 998, a series of lawsuits were brought agaimt Sunbeam by, among others, 

purchasers of Sunbeam common stock and purchasers of Sunbeam convertible debentures, 

alleging that Sunbeam had engaged in questionable accounting practices and had issued false 

financial statements and other misleading disclosures. In June of 1 998, Sunbeam's then CEO, 

Albert Dunlap and CFO, Russell Kersh were terminated. Thereafter, Andersen, then Sunbeam's 

auditor, took the position that its opinion on Sunbeam's 1997 financial statements could no 

longer be relied upon. At the request of Sunbeam's board, two senior executives from 

MacAndrews who had experience at Coleman were brought in as senior executives of Sunbeani 

to stabilize its business and rebuild the company. (Elson Aff. ii 2; Whittlesey Aff. ii 2.) 

Shortly thereafter, MacAndrews advised Sunbeam that it believed it had claims 

against Sunbeam for, among other things, the rescission of the Coleman acquisition or money 

damages. (Elson Aff. ii 2; Whittlesey Aff. ii 2). In addition, in late June 1 998, class action 

lawsuits were filed in Delaware state court by minority shareholders of Coleman against 

Coleman, Sunbeam and some of Sunbeam's and Coleman's present and former officers and 

directors, alleging, in essence, that the existing exchange ratio for the proposed Coleman merger 

was no longer fair to Coleman public shareholders as a result of the decline in the market value 

4 
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of Sunbeam common stock. See In re Coleman Company Shareholders litigation, 750 A.2d at 

1204-06. 

In conjunction with the claims threatened by MacAndrews and Coleman Parent 

against Sunbeam, on June 29, 1 998, the Executive Committee of Sunbeam's board formed the 

Special Committee, among other things, to investigate, assess the litigation risks and, if appropri

ate, negotiate a settlement with Coleman Parent and MacAndrews. (Elson Aff. ii 3; Whittlesey 

Aff. � 3 .) The Special Committee retained Weil, Gotshal & Manges LI.P as its counsel. The 

Special Committee also engaged the Blackstone Group L.P. ("Blackstone") as its financial 

advisors to work with Weil Gotshal in connection with the development and assessment of 

possible settlement structures to resolve the MacAndrews and Coleman Parent claims. (Elson 

Aff. � 3; Whittlesey Aff. ii 3.) In particular, Blackstone analyzed and evaluated the financial 

implications of potential resolution of the MacAndrews claims utilizing warrants in lieu of cash 

as payment to MacAndrews. The Blackstone Report was prepared in connection with 

Blackstone's efforts at valuing, structuring and evaluating possible settlements to assist the 

Special Committee and Weil Gotshal in negotiations and potential settlement decision-making. 

(Elson Aff. ii 3; Whittlesey Aff. � 3 .) 

2. Coleman Parent and MacAndrews Settle Their Claims with Sunbeam 

On August 12,  1 998, Sunbeam and Coleman Parent and MacAndrews entered into 

a settlement agreement, which irovided for, among other things, Sunbeam's issuance of warrants 

(but not the payment of cash) to MacAndrews and Coleman Parent. (A copy of the settlement 
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agreement is. attached as Exhibit B.) Once the settlement was executed, Sunbeam and 

MacAndrews and Coleman Parent ceased to be adversaries. In the settlement agreement, 

Coleman Parent am its affiliates released Sunbeam and its affiliates from all claims relating to 

the acquisition of Coleman by Sunbeam, and Mac Andrews and Coleman Parent agreed to 

continue to provide management seIVices, including litigation and other legal support, to 

Sunbeam. (Ex. B §§ 2-3 .) 

In addition to the relationship formed by the settlement agreement, MacAndrews 

and Coleman Parent and Sunbeam also had a joint interest in defending against claims of 

Sunbeam shareholders challenging the settlement. Beginning on August 1 3, 2002, the day after 

the settlement between Sunbeam and MacAndrews and Coleman Parent was announced, 

Sunbeam, certain of its officers and directors, including the members of the Special Committee, 

MacAndrews, Coleman Parent and others were named as co-defendants in class action and 

shareholder derivative actions filed in Delaware state court and in the United States District 

Court for the Southern District of Florida challenging the settlement. (Schwartz Aff. ii 5 ;  Elson 

Aff. � 5;  Whittlesey Aff. � 5). Sunbeam, MacAndrews and Coleman Parent had a common 

interest in defeating these cases. Indeed, in the action filed in Florida District Court, Sunbeam, 

the named Sunbeam directors and MacAndrews filed a joint memorandum of law in support of 

their ultimately successful motion to dismiss or stay the action pending resolution of the similar 

Delaware state actions. (See Elson Aff. ii 6; Whittlesey Aff. � 6; a copy of the joint memoran

dum is attached as Exhibit C). 
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3. Sunbeam has Maintained the Blackstone Report as Confidential 

Since the Report's preparation, Stmbeam has done nothing inconsistent with 

maintaining work product protection for the Blackstone Report. Although Sunbeam has shown 

the Report to its auditors and to MacAndrews, it has done so in its best interest and with the 

expectation and understanding that the Report itself would not be revealed to Sunbeam's 

adversaries. Indeed, as noted in Mr. Schwartz's affidavit, Sunbeam provided MacAndrews a 

copy of the Blackstone Report in November 1 998,  at a time when Sunbeam's and MacAndrews' 

and Coleman Parent's interests were aligned as defendants in litigation challenging the settlement_ 

of claims which Sunbeam had entered into on the advice of counsel, utilizing the analysis in the 

Report. Moreover, in the various shareholder litigations and other actions, Sunbeam and the 

members of the Special Committee have consistently invoked the privilege with respect to the 

Blackstone Report. 

Sunbeam has a continuing interest in protecting the privilege covering the 

Blackstone Report.3 Although it settled its claims with MacAndrews and Coleman Parent, the 

analysis set forth in the Blackstone Report is still relevant to the defense of remaining claims 

against Sunbeam. Among other things, there is still litigation pending in Delaware state court 

For precisely that reason, Sunbeam's counsel in connection with the original 
MacAndrews/Coleman dispute has steadfastly asserted work product privilege as to the 
Blackstone Report, including in response to a subpoena issued by a New York court at 
Andersen's request, which sought the Blackstone Report. Indeed, such assertion of privilege is 
what gave rise to the instant motion in the first place. See note 1 ,  supra. 
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brought by Coleman shareholders seeking to exercise statutory appraisal rights under Delaware 

corporate· 1aw. (A copy of the petition in that action is attached as Exhibit D.) 

ARGUMENT 

1.  The Blackstone Report is Privile2ed Attorney Work Product 

Under Florida law, a "court shall protect against disclosure of the mental 

impressions, conclusions, opinions, or legal theories of an attorney or other representative of a 

pfil1Y concerning [a] litigation." Fla. R. Civ. P. l .280(b)(3) (emphasis added). Among the types 

of documents that have been determined to be privileged as work product in Florida are financial 

and valuation analyses, similar to the Blackstone Report, prepared by outside consultants.4 See, 

�. In re Grand Jury Proceedings, 601 F.2d 1 62, 1 7 1  (5th Cir. 1 979) (reversing holding of 

United States District Court for the Midile District of Florida); Celotex Corp. v. Jasper Corp., 

1 96 B.R. 596 (Bankr. M.D. Fla. 1 996). Where the "probability of litigation is substantial and 

imminent," such materials are protected as work product. Allstate Indemnity Co. v. Rui� 780 

So.2d 239, 24 1 (Fla. 4th DCA 2001 ). 

In this case, the Blackstone Report was prepared by the Blackstone Group, which 

was retained by the Special Committee to work with special counsel, Weil Gotshal, in order to 

provide financial expertise and advice in conjunction with a threatened litigation claim against 

Sunbeam. As in In re Grand Jury Proceedings and Celotex, such material is protected as work 

4 Florida courts look to federal case law for guidance when interpreting the scope of the 
work product privilege, as Fla. R. Civ. P. 1 .280 (b) closely resembles the analog0us federal rule. 
See Cotton States Mut. Ins. Co. v. Turtle Reef Assocs .. Inc., 444 So.2d 595, 596 (Fla. 4th DCA 
1 984). 
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product. The probability that MacAndrews' claims would result in litigation against Sunbeam 

was indeed substantial and imminent. By the time the Blackstone Repcrt was issued in August 

1 998, securities fraud litigation had already been commenced against Sunbeam by its sharehold

ers, and the Coleman public shareholders had filed suit challenging the consideration they were 

to receive in connection with the Coleman merger. MacAndrews' representatives had also so 

clearly communicated to Sunbeam a threat of litigation that a Special C ommittee o f  Sunbeam's 

board had been formed to address that threat, and that committee had retained special outside 

counsel, Weil Gotshal, to advise and represent it. (Elson Aff. , 3; Whittlesey Aff. , 3). 

The work product protection afforded to the Blackstone Report survived the 

settlement of the MacAndrews claims. Documents covered by the work product privilege 

maintain that privilege not only in conjunction with the litigation, or threatened litigation, in 

which such documents were created, but in subsequent litigations as well. See Toward v. 

Cooper, 634 So.2d 760, 76 1 (Fla. 4th DCA 1 994); Alachua Gen. Hosp. v. Zimmer USA. Inc., 

403 So.2d 1 087, 1 088-89 (Fla. 1 st DCA 1 98 1 ). Such documents are privileged even if the 

subsequent litigation is unrelated to the initial litigation in which the dorument was originally 

created. See Toward, 634 So.2d at 76 1 .  As noted above, Sunbeam is still a party in at least one 

active case pending in Delaware Chancery Court, which addresses the statutozy appraisal rights 

of Coleman's shareholders. (See Ex. D) If this Court orders Coleman Parent to produce the 
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Blackstone Report to Andersen, Sunbeam's ability to protect the document in litigation to which 

it is a party may be impaired.5 

2. Sharing the Blackstone Report with 
_
MacAndrews 

Did Not Waive the Work Product Immunity 

Sunbeam's sharing of the Blackstone Report with MacAndrews is not a waiver of 

the work product privilege associated with that document. The key to detennining whether there 

has been a waiver of the work prochict immunity is whether the disclosure "is inconsistent with 

the maintenance of secrecy from the di sclosing party's adversary." Visual Scene. Inc. v. 

Pilkington Bros .. PLC, 508 So.2d 437, 442 (Fla. 3rd DCA 1 987). "In determining whether the 

work product privilege has been waived, courts . . .  have looked to whether the transferor and 

transferee share 'common interests' in litigation, and to whether the disclosure is consistent with 

'maintaining secrecy against opponents."' Id. The focus of the waiver test is not on the purpose 

for which the disclosure is made, but on the likely consequences of that disclosure, i.e., whether 

the disclosure "substantially increases the possibility of an opposing party obtaining the infonna-

tion." Id. 

Requiring a non-party to compromise its position in a separate litigation by ordering 
production of its work product would be an "intolerable" result. Charles A. Wright, et al., 
Federal Practice & Procedure §2024 ( 1 994). Thus, even if a literal reading of the work product 
rule does not provide protection to non-parties, the fact that a document is subject to the work 
product doctrine in a separate litigation involving the non-party is grounds for issuing a protec
tive order to "vindicate the purposes of the work product rule." Id.; � also In re Polypronylene 
Camet Antitrust Litig., 1 8 1  F.R.D. 680, 691 -92 (N.D. Ga. 1 998) (issuing protective order 
requiring retmn of documents to non-party where documents would be protected work product if 
non-party were a party to case); Genevit Creations v. Underwriters at Lloyd's, 1 66 F.R.D. 28 1 ,  
282 (E.D.N.Y. 1 996) (holding that court may issue a protective order to protect non-party's work 
product). 
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In this instance, at the time Sunbeam shared the Blackstone Report with 

MacAndrews they were joint defendants in litigations challenging the settlement between 

Sunbeam and MacAndrews and Coleman Parent. (Elson Aff. ii 6; Whittlesey Aff. ii 6; see also 

Tr. of Hearing, Aug. I ,  2002 at 39-40 (counsel for Arthur Andersen admitting that ''Coleman 

Parent and Sunbeam were joint defendants" in those subsequent litigations) (a copy of the 

relevant portion of this transcript is attached as Exhibit E)). MacAndrews had also agreed to 

provide certain management services to Sunbeam, including services relating to litigation and 

other matters. (See Ex. B § 3 .) Moreover, having settled its own claims against Sunbeam, 

MacAndrews, if only as one of Sunbeam's largest shareholders, had an interest in seeing 

Sunbeam succeed in its remaining litigations. Mr. Schwartz, who was the recipient of the 

Report, understood that it was privileged and confidential and treated it accordingly. (Schwartz 

Aff. ii 8 .) Under these circumstances, Sunbeam could have absolutely no reason to believe that 

disclosure of the Blackstone Report to MacAndrews would increase the likelihood that the 

Report would be disclosed to any of Sunbeam's remaining adversaries. Accordingly, the work 

product privilege with respect to the Blackstone Report has been maintained.6 

6 That the Blackstone Report was shown by MacAndrews to its accountants at Ernst & 
Young and by Sunbeam to its auditors, including Arthur Andersen, does not constitute a waiver 
of the work product protection. The fact that protected information might later be used for a 
business purpose does not vitiate the \Wrk product protection and "[t]ransmittal of documents to 
a company's outside auditors does not waive the work product privilege, since there is an 
expectation that confidentiality of such information will be maintained by the recipient." Gutter 
v. E.J. Dupont de Nemours and Co., No. 95-CV-2 1 52, 1 998 WL 201 7926, at 5 (S.D. Fla. May 
1 8, 1 998); see also Samuels v. MitchelL 155  F.R.D. 1 95, 201 (N.D. Cal. 1 994); Gramm v. 
Horsehead Indus . .  Inc., No. 87 CIV. 5 1 22 (MJL), 1 990 WL 142404, at * 5-6 (S.D.N.Y. Jan. 25, 

(continued ... ) 
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Andersen's argument appears to be that because Sunbeam and MacAndrews and 

Coleman Parent were adversaries prior to their settlement, they are adversaries for purposes of 

the waiver rule. However, the proper focus is on whether the party seeking work product 

protection disclosed the document to a third party that was an adversary "at the time that the 

confidential information is disclosed." In re United Mine Workers of America Emplovee Benefit 

Plans Litig. , 1 59 F.R.D. 307, 3 14 (D.D.C. 1 994) (holding that "the fact that the parties' interests 

have diverged" at another point in time is irrelevant if parties had common interests when 

disclosure was made). At the time of the disclosure, there was no adversarial relationship 

between Sunbeam and MacAndrews or Coleman Parent and therefore no waiver of the privilege. 

6( • • •  continued) 
1 990). In other words, disclosure of a protected document to a company's outside auditors does 
not pose a danger that the document will be released to an adversary. 
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CONCLUSION 

On the basis of the foregoing and the accompanying Affidavit of Charles M. 

Elson, Affidavit of Faith Whittlesey, and the Affidavit of Barry Schwartz, Andersen's motion to 

compel the production of the Blackstone Report should be denied. 

Dated: West Palm Beach, Florida 
August 8, 2002 

By: 

Respectfully submitted, 

GREENBERG TRAURIG, P.A. 
777 South Flagler Drive, Suite 300-E 
West Palm Beach, Florida 33401 
Tel: (561 )  650-7900 
Fax: (561 ) 655-6222 

' sq. 
lorid Bar No. 564044 

LORIE GLEJM, Esq. 
Florida Bar No. 006923 1 

Attorneys for Sunbeam Corporation 
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Court of Chancery of Delaware. 

In re The COLEMAN COMPANY, INC. 
SHAREIJOLDERS LITIGATION. 

Civil Action No. 1 6486. 

Submitted: Sept. 29, 1999. 
Decided: Nov. 12, 1999. 
Revised: Nov. 22, 1999. 

Minority shareholders brought action against parent 
corporation and subsidiary 's directors to recover for 
breach of fiduciary duty in connection with parent's 
acquisition of the subsidiary. The Chancery Court, 
New Castle County, Chandler, Chancellor, held 
that: ( 1)  the settlement was fair and reasonable and 
in the best interests of the class, and (2) the 
attorneys were entitled to ten, not 30 % of the 
settlement fund. 

So ordered. 

West Headnotes 

[l} Compromise and Settlement �56. 1 
89k56. l  

When reviewing proposed settlements of class 
actions, the superior court considers six factors: (1) 
probable validity of the claims, (2) apparent 
difficulties in enforcing the claims through the 
courts, (3) the collectibility of any judgment 
recovered, (4) the delay, expense, and trouble of 
litigation, (5) the amount of the compromise as 
compared with the amount and collectibility of a 
judgment, and (6) the views of the parties, pro and 
con. 

[2} Compromise and Settlement �63 
89k63 

Proposed settlement of minority shareholders' class 
action alleging breach of fiduciary duty by parent 
corporation in connection with merger was fair and 
reasonable and in the best interests of the class; 
even though the shareholders raised colorable 
claims, the delay, expense, and trouble of litigation 
coupled with serious collectibility problems 
supported the agreement, warrants to purchase 
shares in the parent corporation were adequate 
consideration, and even though the release was 

Page 1 

broad, a money judgment was likely uncollectible. 

[3} Compromise and Settlement �68 
89k68 

Notice of hearing to settle class action was timely 
provided between 30 and 45 days prior to the 
settlement hearing. 

[4] Compromise and Settlement �63 
89k63 

Warrants which were valued at approximately $2.50 
each and allowed the holders to purchase stock in 
the parent corporation were a benefit from the 
settlement of minority shareholders' class action 
against the parent "COrporation following a merger, 
and, thus, the settlement conferred a benefit for 
waiver of claims and appraisal rights. 

[5} Compromise and Settlement � 17(2) 
89kl7(2) 

Minority shareholder had the right to share in the 
benefit of a settlement of a class action arising out 
of a merger or to pursue its appraisal right; it did 
not have the right to collect the benefit, secure a 
floor . value for its interest, and then pursue an 
appraisal remedy as well. 8 Del.C. § 262. 

[6] Corporations �584 
10lk584 

Class counsel for minority shareholders were 
entitled to ten, not 30% of the 8ettlement fund in 
suit arising out of merger; the attorneys reached a 
memorandum of understanding within four months, 
did not take a single deposition, did not file or 
defend a single pre-trial motion, merely engaged in 
confirmatory discovery, and followed the settlement 
by a majority shareholder. 

[7] Corporations �214 
101k214 

[7] Corporations �320(12) 
101k320(12) 

The principal factors for determining attorney fee 
awards in shareholder suits are ( 1)  the time and 
effort expended by counsel; (2) the difficulty and 
complexity of the litigation; (3) the standing and 
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ability of counsel; (4) the contingent or fixed 
nature of the fees; (5) the stage at which the 
litigation ended; (6) the ability of the plaintiff to 
receive credit for the benefit conferred or only a 
portion thereof and; (7) the size of the benefit. 
*1203 Joseph A. Rosenthal · and Norman M. 

Monhait, of Rosenthal, Monhait Gross & Goddess, 
P.A. ,  Wilmington, Delaware; of Counsel: Robert 
I.  Harwood, of Wechsler Harwood Halebian & 
Feffer LLP, New York, New York; Stuart H.  
Savett, of Savett Frutkin Podell & Ryan, P. C. ,  New 
York, New York, and Rachell Roffe Sirota, of 
Sirota & Sirota LLP, New York, New York, 
Attorneys for Plaintiffs. 

*1204 Thomas J. Allingham II, Richard L. Easton, 
Matthew M. Greenberg, and Kevin M .  Maloy, of 
Skadden, Arps, Slate, Meagher & Aom, 
Wilmington, Delaware, Attorneys for Defendants. 

Michael Hanrahan and Paul A. Fioravanti, of 
Prickett, Jones, & Elliott, Wilmington, Delaware, 
Attorneys for Objector Mentor Partners. 

OPINION 

CHANDLER, Chancellor. 

The parties to this shareholders class action seek 
approval of a proposed settlement under Chancery 
Court Rule 23(e). Filed on behalf of the public 
shareholders of The Coleman Company, Inc. 
("Coleman" or the "Company"), the action asserts 
claims arising from events following the Sunbeam 
Corporation's agreement to acquire the public 
shareholders' 19 % interest in Coleman. The 
settlement contemplates that this action will be 
certified under Court of Chancery Rules 23(a) and 
23(b)(l )  and (2), with no right to opt out for 
objecting class members. Because plaintiffs 
primarily seek injunctive relief as to which all 
m�mbers of the class are similarly situated or, in the 
alternative, money damages as to which all 
members of the class would again be identically 
situated, use of the (b)(2) class mechanism is 
appropriate. [FNl] 

FNl .  Nottingham Partners v. Da Del.Supr., 
564 A.2d 1089, 1098- 1 100 (19� Raskin v. 
Birmingham Steel Cor, Del.Cb. , C.A. No. 
1 1365, 1990 WL 193326, Allen, C. (Dec. 4, 1990) 
; Joseph v. Shell Oil C Del.Cb. , C.A. No. 

7450, Hartnett, V.C. (Feb. 8; 1985). 
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On the afternoon before the settlement hearing, 
Mentor Partners ("Mentor"), holder of 8% of 
Coleman's outstanding publicly held shares, 
objected to the proposed settlement. Although 
Mentor seems to object to certain aspects of the 
merger transaction itself, which was never a subject 
of litigation, its primary disquiet concerns the 
alleged paucity of the settlement consideration, the 
scope of released claims and parties, and the 
allegedly excessive fee award requested by class 
counsel. 

It is now incumbent upon this Court to protect the 
interests of absent class members who will be 
barred from future litigation of claims asserted 
against certain named and unnamed defendants 
released in the settlement. This responsibility 
requires the Court to exercise judgment with respect 
to the strengths and weaknesses of the claims 
asserted by the plaintiffs and the benefits conferred 
by the settlement. In so doing, the Court must 
determine whether the proposed settlement is fair, 
adequate and reasonable. [FN2] 

FN2. Rome v. Arche. Del.Supr. , 197 A.2d 49, 
53-54 (1964); Polk v. Good, Del.Supr. ,1 507 A.2d 
531 .  536 (1986). 

I. FACTUAL BACKGROUND 

Because this is the first substantive motion filed 
with the Court in this matter, it will be helpful to set 
forth a brief factual history of the transactions and 
events giving rise to this short-lived litigation. 

A. Sunbeam 's Two-Step Acquisition of Coleman 

On February 27, 1998, Sunbeam entered into 
separate merger agreements with two distinct 
groups of Coleman shareholders--MacAndrews & 
Forbes, Inc. ("M & F"), holder of approximately 
81  % of Coleman's outstanding equity (the "M & F 
Merger"), and a disaggregated group of Coleman's 
public shareholders, owner of the rump 19% (the 
"Public Merger"). 

Under the Public Merger, M & F, as an 81 % 
shareholder, and Coleman's M & F designated 
board of directors, agreed to merge the public 
shareholders' 19 % interest in the Company with a 
Sunbeam subsidiary. According to the M & F 
Merger, the remaining 8 1  % of Coleman's 
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outstanding equity held by M & F was also merged 
with a Sunbeam subsidiary. At the close of both 
transactions, Coleman would bee• *120 a 
wholly-owned subsidiary of Sunbeam. 

The day the merger agreements were entered into, 
essentially identical merger consideration flowed to 
M & F and the public shareholders, though M & F 
had a larger cash component. [FN3] These 
transactions, however, are not the subject of this 
litigation. Rather, events occurring shortly after 
the parties entered into the merger agreements gave 
rise to the public shareholders ' alleged injuries . 

FN3. In the Public Merger, shareholders will 
exchange each of their Coleman shares for $6.44 in 
cash and 0.5677 Sunbeam shares. In the M & F 
Merger, M & F exchanged each of its Coleman 
shares for approximately $15 in cash and debt 
assumption plus 0.32 Sunbeam shares. Using 
Sunbeam's market price on February 27, the value 

of the two transactions was within pennies. 

B. Subsequent Events 
On March 30, 1998, the M & F Merger was 

consummated and the Coleman board comprised of 
M & F designees resigned. Sunbeam, as the new 
controlling shareholder, appointed a new five
person board of directors for Coleman (the "March 
30 Coleman Board"). [FN4] Before executing the 
M & F Merger, however, the M & F affiliate, as 
then-owner of 81 % of the Company's outstanding 
shares, executed a written consent approving the 
Public Merger. 

FN4. The March 30 Coleman Board was 
comprised of Albert I. Dunlap (Sunbeam and 
Coleman director), Charles M. Elson (Sunbeam 
and Coleman director), Peter A. Langerman 
(Sunbeam and Coleman director), David C. Fannin 
(Sunbeam officer and Coleman director) and 
Russell A. Kersh (Sunbeam officer and Coleman 

director). 

A few days after the M & F Merger was 
consummated and the M & F affiliate approved the 
Public Merger, Sunbeam is.sued a press release 
announcing that its first quarter sales would be 5 % 
lower than the previous year's first quarter and that 
due to lower sales and significant one-time charges, 
a loss was expected for the quarter. By the end of 
the month, shareholders and plaintiffs lawyers 
smelled accounting fraud and disclosure problems 
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and filed the first of several lawsuits alleging 
violations of federal securities laws in the United 
States District Court for the Southern District of 

Florida (the "Florida Litigation").  [FN5] 

FNS. See In re Sunbeam Securities Litigatio 89 
F.Supp.2d 1326 (S.D.Fla. 1999). 

Over the course of the next month and a half, as a 
result of the . allegations of financial impropriety, the 
price of Sunbeam's  stock declined precipitously. 
When the dust settled, Sunbeam's share price had 
declined approximately 50% from its March 4, 
1998 high of $53. Thus, in a very short period, 
the merger consideration flowing to Coleman's 
public shareholders had decreased from 
approximately $30 per share to $21 per share. 
Sunbeam's share price continued to slide and by 
September 17, 1999, two weeks before -the 
settlement hearing, the public shareholders' merger 
consideration had declined to approximately $1 O per 
share. [FN6] 

FN6. M & F's merger consideration has also 
drastically declined, though less than the public's 

as a result of M & F's larger cash component. 

On June 6, 1998, Albert J. Dunlap and several 
directors and officers aligned with him were 
removed from Sunbeam's  board and management 
team. By June 15,  M & F personnel filled the 
management vacuum left in Dunlap's wake, taking 
two Sunbeam board positions and assuming the day� 
to-day control of Suribeam's affairs. 

Shortly after M & F took control of the 

beleaguered Sunbeam, Sunbeam's board formed a 
special committee of directors, independent of both 
_Sunbeam and M & F, to negotiate and settle M & 
F's claims arising out of the M & F Merger. On 
August 12, 1998, M & F and Sunbeam executed a 
settlement agreement. 

C. Coleman Public Shareholders Litigation 

Beginning June 25, 1998, five class action lawsuits 
were filed in this Court *120<i connection with 
the Public Merger. In the consolidated suit, the 
shareholder plaintiffs named Coleman, Sunbeam 
and, individually, the five members of the Mar<:h 30 
Coleman Board as defendants. Plaintiffs did not 
name M & F or members of Coleman's M & F 
designated board in their consolidated complaint. 
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The class action complaint alleged that by refusing 
to terminate or renegotiate the Public Merger, 

Sunbeam and the. March 30 Coleman Board 
breached fiduciary duties owed to Coleman's public 
shareholders. More particularly, plaintiffs argued 
that because members of the March 30 Coleman 
Board were designees and indeed insiders of 
Sunbeam, conflicts of interest caused them to place 
Sunbeam's interests ahead of the Coleman 
shareholders , to whom they owed fiduciary duties.  

Plaintiffs also argued that as  majority shareholder 
of Coleman, Sunbeam owed the minority fiduciary 
duties . By cramming down a transaction on them 
for what was manifestly unfair and inadequate 
consideration, plaintiffs argued, Sunbeam breached 
such duties. In light of Sunbeam's control 
position, plaintiffs believed that the Public Merger 
transaction should have been scrutinized under the 
entire fairness standard, a standard which, they 
argued, defendants surely could not have met. 

II. ANALYSIS 

[I] When reviewing proposed settlements, this 
Court considers six factors particularly helpful: (1) 
probable validity of the claims, (2) apparent 
difficulties in enforcing the claims through the 
courts, (3) the collectibility of any judgment 
recovered, (4) the delay, expense and trouble of 
litigation, (5) the amount of the compromise as 
compared with the amount and collectibility of a 
judgment, and (6) the views of the parties involved, 
pro and con. [FN7] In this instance, the third and 
fifth factors concerning the practical benefits of any 
relief (legal or equitable) granted are instructive. 
First, however, I tum to the validity of plaintiffs' 
claims. 

FN7. Polk v. Good, 501 A .2d at 536. 

A. Validity of Claims 

[2] When litigants move to settle a case in which 
neither party has filed a dispositive motion, the 
plaintiff is charged with the awkward task of 
rebutting its own claims. The Court, of course, 
finds itself in the even more awkward position of 
having to evaluate plaintiffs rebuttal of its own 
claims. 

In this instance, according to plaintiffs ' settlement 
brief, defendants would have argued that neither 
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Sunbeam nor the March 30 Coleman Board carried . 
the burden of establishing entire fairness because (1) 
the unaffiliated directors of Coleman approved the 
transaction before Sunbeam became the majority 
owner of Coleman; (2) in approving the 
transaction, the unaffiliated directors of Coleman 
were advised by sophisticated independent financial 
and legal advisors; and (3) the transaction was 
negotiated before the defendants became directors 
of Coleman. [FN8] Defendants would have further 
argued that since the Public Merger agreement did 
not have a "fiduciary out" termination clause, the 
March 30 Coleman Board did not have the legal 
option to terminate it. {FN9] 

FN8. Plaintiffs citi Kahn v. Tremon; Del.Supr., 

694 A.2d 422, 429 (1997) a1 Citron v. E.I. Du 
Pont de Nemours & Co. Del.Ch. , 584 A.2d 490 
(1990) for the proposition that Sunbeam and the 
March 30 Coleman Board did not bear the burden 
of establishing entire fairness because the Public 
Merger was negotiated by an entity unaffiliated 
with and independent of Sunbeam and the March 

30 Coleman Board. 

FN9. Whether or not the March 30 Coleman Board 

had the legal option to terminate the Public Merger 
is largely beside the point as, at a minimum, they 
had the practical option of effectuating an efficient 

breach of the Public Merger Agreement. 
Moreover, it is doubtful · that Sunbeam would have 
much cause to cry foul and claim breach of a 

contract it likely first breached itself. 

*1207 Plaintiffs' settlement brief indicates that 
defendants would characterize the Public Merger as 
a fait accompl1 that was negotiated and e xecuted by 
a board of directors and approved by an 81 % 
shareholder who were unaffiliated with Sunbeam 
and the March 30 Coleman Board. In light of 
these facts, the final leg of the argument goes, the 
Public Merger agreement was no longer executory 
and could not be terminated or amended according 
to its terms. Plaintiffs state that defendants' 
prospective arguments would have constituted 
formidable defenses to their claims against Sunbeam 
and the March 30 Coleman Board. 

Plaintiffs afford more weight to these defenses than 
seems appropriate. It is far from clear that because 
M & F and Coleman's M & F designated board 
purportedly executed the Public Merger that a court 
would relieve Sunbeam and the March 30 Coleman 
Board from exercising a fiduciary' s  judgment as to 
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whether to consummate the Public Merger and 
under what terms. In my view, plaintiffs raised 
several colorable .claims that might well have 
survived a motion to dismiss, if not beyond. 

B .  Collectibility of Potential Judgment 

Certain unfortunate circumstances , however, vitiate 
the strength of plaintiffs ' potential recovery as a 
practical matter. In light of Sunbeam's precarious 
financial condition, even the ·objector acknowledges 
that a suit for money damages, whether predicated 
on fraud, breach of contract or breach of fiduciary 
duty grounds, might not yield happy results for the 
public shareholders. Even if plaintiffs prevailed 
and obtained a judgment, they would face the likely 
eventuality of appearing in a long queue of 
unsecured creditors confronting the prospect of a 
court awarded judgment worth even fewer pennies 
on the dollar than the proposed settlement 
consideration. [FNlO] The still pending Florida 
litigation and lingering doubt over the applicability 
of director and officer insurance, indeed, worsens 
this bleak scenario. 

FNlO. No doubt the slim prospects for recovery is 
the reason class counsel reported at the settlement 
hearing that several significant shareholders had 
expressed approval of the this settlement as "the 
best they could hope for. " 

Likewise, injunctive relief is unappealing because 
terminating the Public Merger would have bestowed 
upon plaintiffs the dubious distinction of being a 
20 % minority in a Sunbeam controlled subsidiary, 
subject to the whims of Sunbeam and its creditors. 
Facing such a prospect, a board of directors might 
well have decided that the Coleman public 
shareholders were better off with the more liquid 
Sunbeam stock than with the Coleman stub. 

C. Fairness Analysis 

The key referent plaintiffs employed to assess the 
fairness and value of their settlement was the 
settlement terms negotiated by M & F with respect 
to claims arising out of the M & F Merger. [FN l l] 
Settlement negotiations between M & F and 
Sunbeam commenced shortly after plaintiffs filed 
suit. The Sunbeam board appointed four outside 
directors, none of whom had any affiliation with M 
& F, to an independent special committee, assisted 
by its own outside counsel and financial advisors. 
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FNI I . Presumably, M & F asserted contract-based 
claims arising out of the M & F Merger Agreement 

in its settlement negotiation. 

Complicating the M & F--Sunbeam settlement 
discussions was the fact that executive personnel 
affiliated with M & F had been managing Sunbeam 
for approximately two weeks before settlement 
discussions commenced. Sunbeam appeared quite 
eager to maintain their presence and insisted that M 
& F continue to provide management assistance and 
other support. Plaintiffs assert that this situation 
gave M & F significant leverage in its settlement 
negotiations. 

In exchange for . a general release of all daims 
against Sunbeam and continue< *1208 management 
assistance, Sunbeam issued to M & F five-year 
warrants to purchase 23 million additional shares of 
Sunbeam common stock at an exerdse price of 
$7 .00 per share, with anti-dilution protection ("the 
M & F Warrants"). [FN12] 

. 

FN12. The M & F Warrants are not registered 
under the Securities Act of 1933 and are not freely 

tradeable. 

The parties' proposed settlement grants plaintiffs 
warrants to purchase 4.98 million Sunbeam shares 
with the same exercise price, expiration date, and 
anti- dilution protection as the M & F Warrants. 
Unlike the M & F Warrants, the public 
shareholders' warrants will enjoy some degree of 
immediate liquidity as they are exempt from 
registration under the Securities Act of 1933. 
Using the Black-Scholes option-pricing model, 
[FN13] plaintiffs ' expert values the warrants at 
$2.475 each, for an aggregate value of 
$ 12,324,592. The objector does not challenge this 
valuation. 

FN13.  The Black-Scholes option-pricing model is a 

standard model used by analysts for pricing 
options. Fisher Black and Myron Scholes, the 
developers of the model, won Nobel Prizes in 

economics following development of the 
model. The existence of variables (the risk free 
rate, volatility of the underlying stock, expiration 
date of the option, etc.) may cause the model to 
have less reliability, however, in certain 
circumstances. Still, Black-Scholes is the leading 
option pricing model, and I accept it for purposes 
of assessing the benefit achieved in the settlement 
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of this class litigation. In other circumstances, I 
have been reluctant to accord too much weight to a 
Black-Scholes �calculation when determining the 
significance of the benefit in a class action 
settlement, as its use in that setting may be for the 
purpose of influencing the magnitude of fees 
awarded to class counsel See Rovner v. Health
Chem Corp., Del.Ch. , C.A. No. 15007, Chandler, 
C. ,  1998 WL 227908 *5 (April 27, 1998). As the 
Black-Scholes model was being employed in 
Rovner to justify a higher fee award, I thought then 
(and do today) that the Court should approach its 
conclusions in that context, somewhat skeptically 
or conservatively. I take no position today (as I 
need not), however, on the model 's reliability or 
legal significance in other corporate law contexts. 
Compare Lewis v. Voge/stein Del.Ch.,  699 A.2d 
327 (1997) (questioning whether omission of 
Black-Scholes calculati<>n from proxy statement 
was material) with In re 3COM Corp. Shareholders 
Litigation, Del.Ch. , C.A. No. 16721 ,  Steele, 
V.C. ,  1999 WL 1009210 (Oct. 25, 1999), mem. 
op. at 16 (concluding there was no substantial 
likelihood that a reasonable perso1 would consider 
Black-Scholes option pricing information important 
in deciding how to vote on proposed amendment to 
a company 's director stock option plan). 

Plaintiffs argue that the Court should now approve 
the settlement because they achieved the same terms 
as M & F, essentially pointing to the terms of the M 
& F settlement as indicia of fairness and 
reasonableness. Plaintiffs also purport to have 
accomplished the same deal despite enjoying less 
bargaining power insofar as they could not leverage 
the provision of key management personnel in order 
to obtain more favorable settlement terms. 

Although the dollar amount of plaintiffs' loss is 
significantly higher than $12.3 million, I believe 
the settlement consideration nevertheless confers a 
real benefit upon plaintiffs. Thus, even though 
plaintiffs raise colorable claims, the delay, expense, 
and trouble of litigation coupled with serious 
collectibility problems seem to justify the proposed 
settlement agreement. 

III. MENTOR 'S, OBJECTIONS 
A. Objections to Merger 

Mentor's first objection does not address the 
settlement, but, rather, the underlying transaction 
giving rise to the settlement. Mentor argues that 
by negotiating a larger stock component in the 
Public Merger than in the M & F Merger, M & F 
and Coleman's M & F designated board injured the 
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public shareholders . 

On February 27, 1998, the date the parties entered 
into the merger agreements, nearly identical 
consideration flowed to the public shareholders and 
M & F. In fact, in the days immediately after the 
companies announced the transactions ,  Sunbeam 
stock traded higher. Thus, for a time, albeit brief, 
it appeared that the pu *1201 shareholders' 
merger consideration was superior to M & F's.  

Not even the objector seriously argues that M & F 
had any reason to know of Sunbeam's imminent 
financial reporting debacle. Had it known, M & F 
surely would not have done the deal or, at a 
minimum, would have included price collar 
provisions in its merger agreement to prote�t it from 
extraordinary declines in Sunbeam's stock price. 
Alternatively, M & F simply would not have 
accepted Sunbeam stock as consideration. [FN14] 
Although unfortunate in hindsight, the fact that the 
Public Merger had a larger stock component and the 
exchange ratio lacked price collars is of no legal 
moment. 

FN14. For an interesting case study of the 
Sunbeam saga as it bears on contemporary 
corporate governance issues. set Jennifer G. Hill, 
Deconstructirig Sunbeam--Contemporary Issues in 
Corporate Governance, 67 U. Cin. L.Rev. 1099 
(1999). 

B. The Settlement Consideration is Inadequate 

Contrary to plaintiffs ' contentions, Mentor believes 
that the proposed settlement compares quite poorly 
with the M & F settlement. Mentor first . argues 
that M & F received twice as much settlement 
.consideration i.e. , twice as many warrants per c 

Sunbeam share) than the public. Though 
technically accurate, this characterization is subject 
to criticism. 

Under the M & F settlement, M & F received 
warrants to purchase 23 million Sunbeam shares. 
In the M & F Merger agreement, M & F received 
14 million Sunbeam shares. This yields a ratio of 
1 .6 warrants for each Sunbeam share received in 
the merger. 

In contrast, the public shareholders are to receive 
4.98 million Sunbeam warrants for each of the 6.68 
million Sunbeam shares contemplated in the Public 
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Merger agreement. This yields a warrant to share 
ratio of 0. 75. Thus, Mentor argues that under the 
proposed settlemens, the public shareholders are to 
receive less than half of what M & F received in its 
settlement, i. e. , 1 .6 warrants per share for M & F 
versus 0. 75 warrants per share for public 
shareholders. 

Plaintiffs call this sophistry. The proper basis for 
comparing M & F's and the public's settlement 
consideration, argue plaintiffs, is to examine the 
number of warrants the public is to receive, 4.98 
million, with the number received by M & F 
pursuant to its settlement, 23 million. This 
comparison yields a ratio of 0.2165. This ratio is 
commensurate to the public shareholders' and M & 
F's respective pre-merger stakes in Coleman of 
approximately 9.54 million and 44 . 1  million shares 
respectively, also yielding a ratio of 0.2165.  

In my view, plaintiffs' characterization offers the 
more legitimate basis for comparison because as 
indicated above, the larger Sunbeam equity 
component could have. ex ante, cut in the public's 
favor. Consequently, M & F's and the public's 
pre-merger holdings are a more appropriate basis 
for comparing their respective settlement 
consideration. 

Mentor's second argument criticizing the purported 
parity of the two sets of warrants rings truer. 
Mentor accurately observes that the M & F 
Warrants enjoy a five-year term commencing 
August 1998 and expiring August 2003.  While the 
public 's warrants carry the same expiration date, 
they have yet to be issued. Thus, the public's  
warrants will only carry a three-to-four-year 
duration. Although this diminished duration has a 
material impact on the warrants' value, it is at least 
partially offset by the fact that the public 's warrants 
will be exempt from registration and thus to some 
extent liquid. 

Finally, I note that while accepting the proposition 
that the M & F Settlement provides a basis for 
assessing the fairness and reasonableness of the 
public shareholders' settlement, by no means must 
the two settlements be identical. While similar, the 
two settlements are nevertheless the work of 
separate negotiations constrained *1210 by different 
facts and unique negotiating leverage. Thus, 
Mentor's complaint that M & F "got more" does 
not strike me as a legally cognizable claim. 
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C. Inadequate Notice of Settlement 

[3] The settling parties sent notice of the September 
29, 1999 settlement hearing to Coleman's public 
shareholders on August 25, 1999. While Rules 
23(e) and 23 . 1  do not specifically address notice 
requirements with respect to settlement hearings, it 
is the Court of Chancery' s  general practice that 
settling parties provide notice to class members 
between 30 and 45 days prior to the settlement 
hearing. [FN15] In light of the parties' August 25 
mailing, I see no grounds for Mentor's objection to 

notice. 

FN15. DONALD I. WOLFE, JR. & MICHAEL 
A. PITIENGER, CORPORA TE AND 
COMMERCIAL PRACTICE IN THE 
DELA WARE COURT OF CHANCERY , § 9-4(e) 
at 658 (1998). 

Moreover, I find no grounds for Mentor' s  
objection to the contents of the notice. The 
Supreme Court has held that notice is sufficient if it 
provides a fair description and advises class 
members of their substantial interests involved. 
[FN16] The settling parties' August 25 notice 
certainly achieves this limited objective. 

FN16. Polk v. Good, 507 A.2d at 538. 

D. Scope of Released Claims. and Parties 

Mentor next objects to .the breadth of plaintiffs' 
universal release of all claims relating to the 
transaction and later events. Admittedly, some 
potential claims that might have been brought are 
absent from plaintiffs' complaint. Specifically, the 
plaintiffs did not bring a derivative claim against 
Sunbeam for breach of contract with respect to 
certain representation · and warranty provisions in 
the merger agreement that Sunbeam likely violated 
(such as the accuracy of public filings, compliance 
with SEC regulations) .  

Plaintiffs' most likely remedy for breach . of 
contract would have been money damages. As 
noted before, however, a judgment for damages 
against a company in serious financial distress often 
proves an illusory remedy. And if the Court were 
to grant rescission OI' injunctive relief terminating 
the merger, plaintiffs' would find themselves 
holding a 20% minority stake of a Sunbeam 
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subsidiary whose market price would undoubtedly 
suffer from Sunbeam's control. Consequently, 
whether plaintiffs o9tain relief directly as a class on 
breach of fiduciary duty grounds or derivatively 
pursuant to a breach of contract claim is largely 
immaterial as both results are problematic on a 
practical level. 

In addition to certain claims never brought in this 
Court, the proposed settlement releases all federal 
causes of action plaintiffs might hold as a result of 
the Public Merger. Though the United States 
Supreme Court has made clear that a state court has 
the power to approve certain settlements releasing 
claims as to which federal courts have exclusive 
jurisdiction, [FNl 7) it is nevertheless vital for this 
Court to examine the release of federal claims with 
particular skepticism. Here, my general 
apprehension about releasing federal claims is 
assuaged by the fact that there is no pending federal 
litigation involving Coleman or any Coleman 
directors. 

FN17. Matsushita Electric Indus. Co. Ltd. v. 
Epstein. 5 16 U.S. 367, 1 16 S.Ct. 873, 134 
L.Ed.2d 6 (1996). 

The proposed settlement also releases claims that 
could be asserted by class members in the Florida 
Litigation, bu1 onl) to the extent that such claims 
arose from a class member's  interest in Sunbeam 
common stock acquired in the Public Merger. This 
aspect of the release resulted from defendants' 
concern that a class member who purchased 
Coleman share afte the announcement of the 
Public Merger an• befort the drop in Sunbeam's 
stock price might contend that he · or she has 
standing in the federal action as a "de facto 
purchaser" of Sunbeam stock. Although *1211 this 
aspect of the settlement troubled the Court at first, 
on further reflection it is not problematic. It is far 
from clear that plaintiffs here would be able to 
succeed on this "de facto purchaser" theory, .but if 
they could, the benefit defendants seek through this 
settlement would be largely for naught. To avoid 
this risk, the release confirms that the Coleman 
stockholders will not be given a second opportunity 
to assert their claims by contending that the 
conversion of their Coleman stock into Sunbeam 
stock confers standing upon them to join the federal 
action. I see nothing unfair about this provision, 
and Mentor offers no authority or argument to the 
contrary. 
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[4] Mentor also objects that Coleman shareholders 
who demand appraisal will still have their non
appraisal claims against defendants released. It 
complains that the settlement coerces the public 
shareholders into foregoing their appraisal rights by 
providing that exercise of those rights will result in 
the release of their fiduciary duty claims for no 
consideration. Again, Mentor cites no authority or 
specific grounds for its objec�ion. 

[5] This objection also misses the mark. Selfe 
v. Joseph, [FN18] the Supreme Court rejected the 
same argument by a dissenting stockholder who 
objected to the settlement because dissenting 
stockholders who did not waive their appraisal right 
and instead accepted the settlement, "receive{d] 'no 
benefit' from the settlement. "  [FN19] Here, 
Mentor (like Mr. Self Selfe v. JoJ 'ji 
misunderstands the benefit offered to the public 
shareholder. Under this settlement, the public 
shareholders are given the opportunity to waive all 
claims and appraisal rights in order to receive 
warrants valued at approximately $2.50 each. This 
is clearly a benefit resulting from the settlement. 
As· th( Selfi Court recognized, the election of an 
alternative remedy under the appraisal statute 
[FN20] does not negate the fact that the class of 
shareholders who have accepted the merger 
consideration have received a benefit. Mentor has 
the right to share in the benefit, or to pursue its 
appraisal right. It does not have the right to collect 
the benefit, secure a floor value for its interest, and 
then pursue an appraisal remedy as well. 

FN1 8 .  Del.Supr. , 501 A.2d 409, 410-4 1 1  (1985). 

FN19. Id. at 4 1 1 .  

FN20 .. 8 Del. C. § 262. 

Similarly, Mentor' s  coercion argument fails 
because all Coleman public shareholders are 
similarly situated--they may seek appraisal if they 
dissented from the merger or they may accept the 
settlement's  benefit. If dissenters participate in the 
settlement consideration and also pursue their 
appraisal claim, the value of the settlement is 
significantly diminished from · defendants' 
perspective. The outcome urged by Mentor would 
cut against the policy of this State favoring the 
reasonable and fair settlement of claims. 
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Mentor 's chief objection to the release's  scope, 
however, concerns a certain party to the transaction 
that went unnamed "!ls a defendant. Mentor argues 
that claims should have been brought against the 
one solvent party involved in this "disaster" :  M & 
F. Plaintiffs counter that while suing Ron Perelman, 
chairman and CEO of M & F, is never far from 
their minds, this time it just was not feasible. 
Although I am less troubled than the objector that M 
& F was never named as a defendant, I am a bit 
puzzled by the fact that all potential claims against 
it, and all its affiliates and advisors, are nevertheless 
to be released under the proposed settlement. 

Despite Mentor's palpable ire over M & F's 
release, it does not offer the Court a single theory 
under which M & F might be held liable to the 
public shareholders. And even if it had, it is far 
from clear that plaintiffs did not hold out the 
possibility of suing M & F in the course of 
settlement negotiations. Here, the objector would 
* 1212 have the Court reject a settlement that offers 
something of real value to class members on the 
strength of what?--a highly speculative, potential 
claim against M & F that would be litigated for 
years. This is surely not the outcome the 
shareholder class (including Mentor) seeks. 

IV. ATTORNEYS ' FEES 

[6] Class counsel seek 30% of the $12,324,592 
settlement fund or $3,697,378. Class counsel will 
receive the same warrants as the settling 
shareholders. 

[7] Fee awards are subject to the same rigorous 
scrutiny applied to the class action settlement itself. 
Tue principal factors the Court considers for 
purposes of determining fee awards in shareholder 
suits are (1)  the time and effort expended by 
counsel; (2) the difficulty and complexity of the 
litigation; (3) the standing and ability of counsel; 
(4) whether the fees are contingent; (5) the stage at 
which the litigation ended; (6) whether plaintiff can 
rightly receive all the credit for the benefit 
conferred or only a portion thereof and; (7) the size 
of the benefit conferred. [FN2 1] 

FN2 1 .  Sugarland Indus. Inc. v. Thomas, 
Del.Supr., 420 A.2d 142 (198( see also Del. 
Law. R. Prof. Conduct 1 .5(a). 

Plaintiffs contend that the seventh factor, size of 
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the benefit conferred, should drive the fee award 
decision. [FN22] This was indeed the Court's  
holding iIJ In re Metro MobilE a case upon which 
plaintiffs' heavily rely. It is worth noting, however, 
that the Metro Mobile Court found a fee award of 
16.67 % to be "generous but not unreasonable. "  
[FN23] Then-Vice Chancellor Berger's  
characterization of a 16.67 % award as generous 
surely calls into question the reasonableness of 
today' s  30 % request. 

FN22. In re Metro Mobile CTS, Inc. Shareholders 
Litig., Del.Ch. , C.A. No. 12300, Berger, V.C. 

(Aug . .  18, 1993). 

FN23 . Id. at 7. 

Furthermore, the other six factors of the fee award 
analysis also figure importantly in protecting the 
interests of a class when such interests are no longer 
aligned with class counsel. In this instance, I will 
elaborate on the first factor, time and effort 
expended by counsel, and the fifth factor, the stage 
at which the litigation ended. 

Plaintiffs filed suit June 25, 1998. By October 2 1 ,  
1998, less than four months after filing, class 
counsel and defendants entered into a Memorandum 
of Understanding ("MOU") providing for settlement 
of the public shareholders' claims. During those 
intervening months, plaintiffs ' counsel reviewed 
documents and "conducted investigations and 
evaluations of the facts and law relating to matters 
set forth in [their complaint] . "  [FN24] Plaintiffs' 
coonsel did not take a single deposition; nor did 
they file or defend a single pre-trial motion. 
Although class counsel performed confirmatory 
discovery after the MOU was entered into, which 
included three depositions, confirmatory discovery 
in settlement situations is hardly the equivalent of 
adversarial pre- trial discovery. 

FN24. Plaintiffs' Brief in Support of Settlement at 

9. Although not a relevant factor undc Sugarland 
Industries, Inc. class counsel notes that they 
logged 700 hours in achieving the settlement, for 

an hourly rate of $4865. 

While the thought of frivolous discovery and 
motion practice intended solely to build up a paper 
trail of filings and logged hours is unappetizing to 
this Court, I am also reluctant to carve out 30% of a 
settlement fund for lawyers who appear to have 
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expended a less than heroic measure of time and 
effort pursuing plaintiffs ' claims. What is more, it 
appears that class 90unsel largely piggy-backed M 
& F's negotiation and settlement, essentially 
mimicking the bargaining position of the settling 
party that preceded them. 

In these circumstances, it is within the Court of 
Chancery's discretion to reduce class counsel 's  fee 
award. [FN25] Accordingly, *1213 award class 
counsel 1 0 %  of the settlement fund. 

FN25. See, e.g., Field v. S & C Electric Co. ,  Del. 
Ch. , C.A. No. 1 1 175, Berger, V.C. , 1990 WL 
60644 (May 1 ,  1990 In re North Am. Philips 
Stockholders Litigation, Del.Ch., C.A. No. 9178, 
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Jacobs, V.C.,  198' WL 28434 (Dec. 16, 1987); 
In re MAXXAM Group, Inc. Stockholders 
Litigation, Del.Ch. , C.A. No. 8636, Allen, C. ,  

1987 WL 10016 (April 1 6, 1987). 

V. CONCLUSION 

Based on all of the foregoing reasons, I find the 
proposed settlement of this class action to be fair, 
reasonable and in the best interests of the class. I 
also award class counsel fees in the amount of IO% 
of the settlement fund. 

750 A.2d 1202 

END OF DOCUMENT 
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EXECCTIO� COPY 

S ETTLE;\-IE:"oiT A G RE EMENT 

S ETTLEMENT AGREEMENT. dated as of August 1 2, 1 998. by and between Sunbeam 
Corporation, a Delaware corporation ("Sunbeam" or the ""Comoanv··), and Coleman (Parent) 
Holdings Inc .• a Delaware corporation ("Coleman Parent0). 

-for the purposes of this Agreement, Sunbeam, together with each direct or indirect par
ent, subsidiary, division, or affiliated corporation or entity, and each employee, agent, anomey, 
representative, administrator, executor, receiver, officer, director, or stockholder of any such cor
poration or entity, and any other person, firm, corporation or entity now or hereafter affiliated in 
any manner with any of them or claiming through or in the right of any ofthem and all of their 
respective predecessors, successors, assigns, heirs, executors and administrators (but excluding 
for all purposes under this Agreement, Mr. Alben J. Dunlap, former Chief Executive Officer of 
Sunbeam, Mr. Russell A Kersh. former Executive Vice President of Sunbeam, Arthur Andersen 
LLP, Sunbeam's indepcrident auditors, PriceWaterbouseCoopcrs, consultants to Sunbeam, and 
any financial advisor to Sunbeam, and each employee, agent, attorney, representative, adminis
trator, executor, receiver, officer, director, or stockholder of any such corporation or entity, and 
any other person, firm, corporation or entity now or hereafter affiliated in any manner with any 
of them or claiming through or in the right of any of them and all of their respective prcdcces- . 

sors, successors, assigns, heirs, executors and administrators), are collectively hereinafter re
ferred to as the "Sunbeam Group"; and Coleman Parent, together with each direct or indirect par- . 
cnt, subsidiazy, division, or affiliated corporation or entity, and each employee, agent, attomey, 
representative, administrator, executor, receiver, officer, director, or stockholder of any such cor
poration or entity, and any other person, firm, corporation or entity now or hereafter affiliated in 
any manner with any of them or claiming through or in the right of any of them and all of their 
respective predecessors, successors, assigns, heirs, executors and administrators, arc collectively 
hereinafter referred to as the "Coleman Group". · 

W I T N E S S  E T H  

WHEREAS, CLN Holdings Inc., a Delaware corporation ("CLN Holdingsj, was the in
direct beneficial owner of approximately 82% of the otr..standing common stock, par value S.01 
per share (the "Coleman Common Stock"), of The Coleman Company, Inc., a Delaware corpora
tion ("Coleman"); and 

WHEREAS, pursuant to an Agreement and Plan of Merger, dated as of February 27, 
1 998 (the "Holdings Merger Agreement"), by and among Sunbeam, Laser Acquisition Corp., a 
Delaware corporation and, as of such date, a wholly owned subsidiary of Sunbeam ("Laser Ac
quisition"), CLN Holdings, as of such date, a wholly owned subsidiary of Coleman Parent, and 

Coleman Parent, CLN Holdings was merged with and into Laser Acquisition (the "Holdings 

Merger"), with the surviving corporation becoming an indirect wholly owned subsidiary of Sun

beam, and pursuant to which Coleman Parent received certain shares of common stock, par value 

$.01 per share, of Sunbeam ("Sunbeam Common Stock''); and 

·: . :(". � :': :_ . .  
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'Wl-!E REAS , pursuant to an Agreement and Plan of Merger, dated as o f  Febnury 2 '7 .  
J 998 (the "Coleman Mereer Asrreement'"). by  and among Sunbeam, Camper Acquisition Corp., a 
Delaware corpo:ation anda wholly owned subsidiary of Sunbeam ( .. Camoer Acouisition'), and 
Coleman, Camper Acquisition is to be merged with and into Coleman (the .. Coleman Mereer"), 
with the surviving corporation becoming an indirect wholly owned subsidiary o f  Sunbeam; and 

\llHEREAS , as a result of the Holdings Merger, Sunbeam acquired an indirect approxi
mately �82% interest in Coleman (tlle .. Coleman Acouisition"); and 

\VHEREAS, S unbeam and Coleman Parent are parties to a Registration Rights Agree
ment., dated as of March 29, 1 998 (the .. Re2istration Riehts AEreement"), pursuant to which 
Sunbeam agreed to provide certain registration rights to Coleman Parent; and · .  

WHEREAS, following the dismissal by Sunbeam of certain of its c:xccutive officers in 
mid-June 1 998, Colem� Parent has made available to Sunbeam certain senior officers employ�d 
by members of the Coleman Group to serve as senior executive officers of Sunbeam (the "Senior 
Executives") and has provided certain other management support to Sunbeam, and Sunbeam de
sires to continue the service of the Senior Executives and such management support; and 

WHEREAS, Coleman Parent and Sunbeam believe it is desirable that Sunbeam put in 
place as promptly as possible a permanent management team to prevent jeopardizing the ongoing 
operations and financial viability of Sunbeam; and 

WHEREAS, Coleman Parent believes that it possesses legal and equitable claims against 
Sunbeam arising out of the Coleman Acquisition and out ofwbat it contends were certain 
breaches of contraet and fraudulent and negligent or other �rcsentations and omissions 
made to Coleman Parent and its representatives in connection therewith (the "Claims"), and Sun· 
beam disputes such Claims; and 1. 

WHEREAS, there are also now pending or may be filed putative class actions in which 
Sunbeam is named as a defendant and in which Coleman Parent is a class member (the "Class 
Actions"), and Sunbeam denies liability 'With respect to and intends to con� the claims that 
have been asserted in the Class Actions; and 

WHEREAS, the account.ants who audited Sunbeam's 1997 financial statements, assisted 
by another fum of account.ants, are in the process of reviewing those financial statements, and 
believe, as has been publicly announced, that it will be necessary to restate those financial state· 
ments by reflecting a variety of adjustments the magnitude of which has not yet been determined; 
and 

WHEREAS, Sunbeam and Coleman Parent desire to terminate the disputes between 
them, and desire to assure one another that Coleman Parent will not prosecute the Claims or any 
related or potential cl.aims arising out of or relating to the Coleman Acquisition, directly or indi· 
rectly in any capacity, against the Sunbeam Group, so as to avoid the substantial burdens and ex· 
pcnsc of litigation and the interference with the business and operations of Sunbeam and with the 
work of its management and employees and to obtain the continued services of certain executives 
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and employees of rhe Coleman Group, and in accordance with the terms and provisions hereof, 
thar Coleman Parent and Sunbeam each forever release, waive and discharge any and all manner 
of acrions, causes o f action, proceedings, suits, claims, demands, liens, debts, accounts, obliga
tions, rights, cosr.s, contracts, agreements, promises, controversies, judgments, expenses, de
mands, damages and liabilities, of any narure whatsoever, in law or in equity, whether or not now 
foreseen. kno�n. suspected, marured, accrued or claimed, and whether or not assened in litiga
rion, including court costs and anomeys ' fees (each an "Action and Liabilitv" and collectively, 
""Actions and Liabilities"), which any member of the Coleman Group controlling, controlled by 
or under common control with Coleman Parent (such persons, together with Coleman Parent, the 
"Coleman Controlled Group") may have against any member of the Sunbeam Group and which 
any member of the Sunbeam Group controlled by Sunbeam (such persons, together with Sun
beam, the "Sunbeam Controlled Group'') may have against any member of the Coleman Group 
as of the effective dare hereof or prior thereto in any maimer arising out cf or relating to the 
Coleman Acquisition, irrespective of any present lack of knowledge on the part of either of them 
of any such possible Action and Liability, but excluding any claim for breach of this Agreement 
or the agreements and documents entered into or delivered pursuant hereto; 

NOW, THEREFORE, in consideration of the respective covcnan� agreements and con
ditions hereinafter set forth and for other good and valuable consideration, the receipt and suffi
ciency of which is hereby acknowledged, and intending to be bound hereby, the parties hereto 
agree as follows: 

I .  Issuance of Warrants; Closing. 

(a} On the basis of the represcntatio� warranties, covenants and agreements 
and subject to the satisfaction or waiver (to the extent pcrmitted)·of the applicable condi
tions expressly set forth herein, at the closing of the transactions contemplated by this 
Section 1 (the "Closing'_?: 

· 

(i} Sunbeam shall issue to Coleman Parent certain warnmts to pur-
chase shares of Sunbeam Common StOck (the "Warrants") by duly executing and 
delivering to Coleman Parent a Warrant Agreement in the form attached as Ex
hibit A hereto (the "Warrant Agreement"); 

(ii) Sunbeam and Coleman Parent sh.all enter into an amendment to the 
Registration Rights Agreement, in the fomi attached as Exhibit B hereto (as so 
amended, the "Amended Registration Rights Agrecmenf'}; 

(iii) Sunbeam and Coleman Parent agree to be bound by the releases 
and covenants set forth in Section 2 of this Agreement; 

(iv) Coleman Parent agrees to supply management services of the Sen-
ior Executives,' and to the covenants and provisions of Section 3 of this Agree
ment; and 
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(v) Sunbeam and Coleman Parent agree to be bound by the provisions 
regarding the restrictions on transfer on the shares of Sunbeam Common Stock re
ceived by Coleman Parent in the Holdings Merger and the Warrants set forth in 
Section 4 of this Agreement. 

(b) The Closing shall take place on the first day when all conditions thereto 
set forth herein shall be satisfied or waived or such other date as Sunbeam and Coleman 

:Parent may agree in 'Writing (the .. Closin2 Date''), but in no event sooner than the tenth 
day following the mailing of the letter to Sunbeam shareholders contemplated by Section 
7. The Closing shall take place on the Closing Date at 1 0:00 a.m., New York City time, 
at the offices of Wachtcll, Lipton, Rosen & Katz, 5 1  West 52nd Street, New York, New 
York and shall be deemed effective as of the opening of business on the Closing Date. 

(c) At the Closing, Sunbeam shall deliver or cause to be delivered to Coleman 
Parent, in addition to the Warrant Agreement, such other instruments or documents as 
Coleman Parent may reasonably request. 

2. Granting of Releases and Indemnification. 

(a) At the Closing, simultaneously with receipt by Coleman Parent of the 
W ammts, and without any further action by any of the parties hereto, each of the follow
ing shall be fully and legally effective: 

(i) Coleman Parent shall, on behalf of itself and on behalf of each 
other member of the Coleman Controlled Group, remise, release and forever dis
charge the Sw;ibeam Group of and from all debts, demands, actions, causes of ac
tion, suits, account; covenants, contracts, agreements, damages, and any and all 
claims, demands and liabilities whatsoever of every 113ID:.e and.na�, both in law 
and in equity, against any of the Sunbeam Group or any of their predecessors, 
successors or assigns, which Coleman Parent or any other member of tlie Cole
man Controlled Group.has or ever bad from the beginning ofthe world to the 
Closing with respect to or arising out of the Coleman Acquisition or any alleged 
misrepresentations and omissions and/or breach of contract by any member of the 
Sunbeam Group and parties acting on behalf of any member of the Sunbeam 
Group in e-0nnection with the Coleman Acquisition, including with respect to the 
Actions and Liabilities; provided that neither the foregoing release nor the dis
missals or withdrawals described in this Section 2(a) shall apply to the rights of 
Coleman Parent and any other member of the Coleman Controlled Group under 
Article IX of the Holdings Merger Agreement, any breach or failure to comply 
with this Agreement, the W anant, the Amended Registration Rights Agreement 
or the transactions contemplated hereby or thereby, the transactions e-0ntemplatcd 
by the Coleman Merger Agreement (including the Coleman Merger), which shall 
not be terin.inated or amended in any respect hereby, or shall otherwise affect 
Coleman Parent's right to enforce this Agreement, the Warrant or the Amend� 
Registration Rights Agreement in accordance with its or their terms. 
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( i i )  In the event any member of the Coleman Controlled Group pursues 
a claim against any person(s) not released hereby involving the matters that are 
the subject of the release set forth in Section 2(a)(i) and it is finally judicially de
tennined that such person(s) are entitled directly or indirectly to indemnification 
or contribution from any member of the S unbeam Controlled Group for any 
amounts they are required to pay to any member of the Coleman Controlled 
Group in coruiection with such claims, or to reimbursement of litigation expenses 
solely anributable to such claims of any member of the Coleman Controlled 
Group (each a "Sunbeam Group Indemnification Obliszation"), Coleman Parent 
will indemnify and hold harmless each member of the Sunbeam Controlled Group 
against such Sunbeam Group Indemnification Obligation. No member of the 
Sunbeam Contr0lled Group will enter into any settlement of a Sunbeam Group 
Indemnific2tion Obligation wili1out the prior wrinen consent of Coleman Parent, 
which shall not be unreasonably withheld. Any amounts so paid by a member of 
the Sunbeam Controlled Group in a settlement so consented to by Coleman Par�nt 
shall be treated for purposes hereof as a Sunbeam Group Indemnification Obliga

tion. 

(iii) Sun� on behalf of itself and on behalf of each other member of 
the Sunbeam Controlled Group, shall rem.isc, release and forever discharge the 
Coleman Group of and from all debts, demands, actions, causes of action, suits, 
accounts, covenants, contracts, agreements, damages, and any and all claims, de
mands and liabilities whatsoever of every name and nature, both in law and in eq
uity, against any of the Coleman Group or any of their predecessors, successors or 
assigns, Which Sunbeam or any member of the Sunbeam Controlled Group has or 
ever had from the beginning of the world to the Closing with respect to or arising 
out of the Coleman-Acquisition or any alleged misrepresentations and omissions 
and/or breach of contract by any member of the Coleman Group and parties acting 
on behalf of any member of the Coleman Group in connection with the Coleman 
Acquisition, including with respect to the Actions and Liabilities; provided that 
neither the foregoing release nor the dismissals or withdrawals described in this 
Section 2(a) shall apply to the rights of Sunbeam and any other member of the 
Sunbeam Controlled Group under Anicle IX of the Holdings Merger Agreement, 
any breaCh or failure to comply with this Agreement, the Wazrant, the Amended 
Registration Rights Agreement or the transactions contemplated hereby or 
thereby, the transactions contemplated by the Coleman Merger Agreement 
(mcluding the Coleman Merger), which shall not be terminated or amended in any 
respect hereby, or shall otherwise affect Sunbeam's right to enforce this Agree
ment, the Warrant or the Amended Registration Rights Agreement in accordance 
with its or their terms. · 

(iv) In the event any member of the Sunbeam Controlled Group pursues 
a claim against any pcrson(s) not released hereby involving the matters that are 
the subject of the release set forth in Section 2(a)(iii) and it is finally judicially 
determined that such pcrson(s) are entitled directly or indirectly to indcmnifica-

-5-

16div-007042



ti on or contribution from any member of the Coleman Controlled Group for any 
amounts they are required co pay co any member of the Sunbeam Controlled 
G.roup in connection "'ith such claims, or to reimbursement of litigation expenses 
solely attributable to such claims of any member of the Sunbeam Contro lled 
Group, (each, a .. Coleman Group Indemnification Oblieation"), Sunbeam will in
demnify and hold harmless each member of the Coleman Controlled Group 
against such Coleman Group Indemnification Obligation. No member of the 
Coleman Controlled Group will enter into any senlement of a Coleman Group In
demnification Obligation without the prior wrinen consent of Sunbeam, which 
shall not be unreasonably withheld. Any amounts so paid by a member of the 
Coleman Controlled Group in a scn!ement so consented to by Sunbeam shall be 
treated for purposes hereof as a Coleman Group Indemnification Obligation. 

(v) Sunbeam, on behalf of itself, and on behalf of each other member 
of the Sunbeam Controlled Group, and Coleman Parent, on behalf of itself and on 
behalf of each other member of the Coleman Controlled Group, agree to · indem
nify and hold harmless one another from and against any and all Actions and Li
abilities arising from. or in connection with. any action or proceeding, brought by, 
or prosecuted by, or on the initiative of, either of them. or by any of their prede
cessors, successors or assigns, contrary to the provisions of this Agreement. It is 
further agreed that this agreement of indemnity shall be deemed breached and a 
cause of action shall be deemed to have accrued thereon immediately upon the 
commencement of any action contrary to this Agreement, and that in any such ac
tion this Agreement may be pleaded by either of them as a defense, or either of 
them may assert this Agreement by way of counterclaim or cross-claim in any 
such action. 

(vi) This Agreement shall in� to the benefit ofand shall be binding 
upon Sunbeam and Coleman Parent, and to the benefit of and shall be binding 
upon each person or entity in the Sunbeam Group and the Coleman Group. 

(b) Coleman Parent agrees that it shall opt o� as to and only as to any claims 
against any member of the Sunbeam Group, of any class that may be certified in any <>f 
the Class Actions or in any other action that may be certified as a class action with re
spect to or arising out of any other matter released hereby. 

3. Provision of Management Services. 

(a) The parties hereto acknowledge that Coleman Parent has caused other 
members of the Coleman Group to make available to Sunbeam the services of certain . 
employees and Senior Executives and has encouraged such persons to continue to provide 
services to Sunbeam as employees of Sunbeam . .  

(b) Coleman Parent agrees that it shall, and it shall use its reasonable efforts to 
cause the other members of the Coleman Group to, continue to, for a minimum period of 
36 months from the date hereof: make available to S t1nbcam the services of Coleman 
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Group · s employees who are S enior Executives , or who become Senior Executives. for so 
long as they remain employees of a member of the Coleman Group and otherwise co con
tinue to provide advice and assistance to S unbeam in connection with the business and 
operation.S of Sunbeam consistent with that provided to date; provided, however. that, 
other than pursuant to the employment arrangements currently in place berween such em
ployees and members of the Coleman Group, no member of the Coleman Group shall be 
required bear any incremental expense with respect to any Senior Executive in order to 

:comply with the foregoing. 

(c) Sunbeam agrees to pay the compensation of any such persons who become 
employees of Sunbeam in accordance with the terms of the employment arrangements 
entered into by Sunbeam with such persons. Tiris Agreement shall not prevent any of the 
Senior Executives from continuing to perform services for membeI'S of the Coleman 
Group to the extent that the provision of such services does not materially interfere with 
the performance �f services by the Senior Executive for Sunbeam under his employment 
arrangements with Sunbeam. 

( d) Coleman Parent agrees to use its reasonable efforts to cause the other 
members of the Coleman Group to continue, for a period of36 months from the date 
hereof, to provide assistance and suppon to Sunbeam on a basis consistent with the man
ner in which such assistance and support are generally provided to other companies in 
which members of the Coleman Group have a substantial interest (and without the pay
ment of additional consideration by Swibeam to Coleman Parent, other than with respect 
to the reimbursement of out-of-pocket expenses paid to third parties) and of a similar na
ture to those which have been so provided to Sunbeam from time to time from mid-June 
1998 through the date hereot: including as to the following matters: 

(i) financings, and dealings with financing sources and the capital 
markets; 

and 

tcrs. 

(ii) investor and public relations; 

(iii) acquisitions, clivestiturcs and other extraordinary transactions; 

(iv) executive benefits and eompcnsation and other personnel matters; 

(v) compliance, litigatio� insurance, regulatory and other legal �t-

4. Restrictions on Transfer of Securities. Coleman Parent hereby agrees not to, di-

rectly or indirectly, for a period. of three (3) years from the date hereof, Transfer (as such 

term is defined in Section 7. 1 of the Holdings Merger Agreement) (A) any shares of Sun

beam Common Stock received pursuant to the terms of the Holdings Merger Agreement 

or (B) any of the Warrants or the Warrant Shares (as defined in the Warrant Agreement), 

in either case in whole or in part, other than to one of its Affiliates (as such term is de-
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fined in the Holdings Merger Agreement) who agrees in ..-..Titing to be bound by the! tc!!':71.S 
of this Section 4, except thac (A) the holder or holders of such shares of Sunbeam Com
mon Stoc.k may at any time or from time to time Transfer so many of such shares of Sun
beam Common Stock as represent in the aggregate seventy-five percent (75%) of such 
shares of Sunbeam Common Stock. and (B) the holder or holders of the Warrants or the 
Warrant Shares may at any time or from time to time Transfer so many of the Warrants or 
the Warrant Shares as represent in the aggregate fifty (50%) of the Warrant Shares 

� .A.mount (as defined in the Warrant Agreement). The provisions of this Section 4 shall 
not be applicable. and Coleman Parent shall be free to Transfer any and all shares of SWl
beam Common Stock, Warrants and Warrant Shares. (i) following any change of control 
of Sunbeam or (ii) in connection with any transaction in which the holders of all of the 
outstanding shares of Sunbeam Common Stock have the c:>pportunity to Transfer at leasr 
50% of their shares of SWlbcam Common Stock on the same tenns. The provisions of 
this Section 4 shall supersede any and all other restrictions on Transfer that Coleman Par
ent or any of its Affiliates may have agreed to with Sunbeam or any of its Affiliates. 

5 .  Representations and Warranties of Sunbeam. Sunbeam hereby represents and war-
rants to Coleman Parent as follows: 

(a) Due Authorizatiori. This Agreement has been duly authorized by all nec-
essary corporate action on the part of Sunbeam, and no other corporate actions or pro
ceedings on the part of Sunbeam (including any action on the part of its stockholders) arc 
necessary to authorize this Agreement or the transactions contemplated hereby. This 
Agreement has been duly executed by a duly authorized officer of Sunbeam and consti
tutes a valid and binding agreement of Sunbeam enforceable against it in accordance with 
its terms. The Audit Committee of the Board of Directors of Sunbeam (the .. Audit 
Committee") has expressly approved the transactions contemplated hereby as contcm� 
plated by Paragraph3 12 \'Paragraph 3 12") of the Nc:W York Stock Exchange \filSg") 
Listed Company Manual and has determined that delay in securing shareholder approval 
of the transaetions contemplated hereby would seriously jeopardize the financial viability 
of the Company. Upon application duly made by Sunbeam, the NYSE bas advised that it 
has accepted Sunbeam's reliance on the exception to the shareholder approval policy of 
Paragraph 3 12 as contained therein in connection with the transactions contemplated 
hereby (the "Exception"). 

(b) Due Organization. Sunbeam is a corporation duly organized, validly ex-
isting and in good standing under the laws of the State of Delaware and has the requisite 
corporate power to enter into and perform this Agreement and to cany on its business as 
it is now being conducted. 

(c) No Conflicts. No filing with, and no permit, authorization, consent or ap-
proval of. any governmental or regulatory authotjty is necessary for the consummation by 

Swibeam of the transactions contemplated hereby, other than as may be required under 

the Hart-Scott-Rodino Antitrust Improvements Act with respect to the exercise of the 
Warrants. Neither the execution and delivery of this Agreement by Sunbeam nor the 
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c ons ummario n by S unbeam of the transactions contemplated hereby, nor compliance by 
S Wlbeam v.ith any of the provisions hereof, v.iU (i) conflict v,,ith or result in any breach 
of any provisions of the certificate of incorporation or by-laws of Sunbeam; (ii) result in a 
violation"Or breach of. or constitute (with or without due notice or lapse of time or both) a 
default (or give rise to any right of termination, cancellation or acceleration) Wlder, any of 
the terms, conditions or provisions of any material contract or of any material l icense, 
franchise, permit, concession, certificate of authority, order, approval, application or rce-

:istration of, from or with any governmental authority to which Sunbeam is a party or by 
which it or any of its properties or assets may be bound; or (iii) violate any order, v."rit, 
injunction. decree, starute, rule or regulation applicable to Sunbeam or any of its proper
ties or assets. 

(d) Valid!tv of Warrants and Underlvinl:! Shares. At the Closing, the issuance 
of the Warrants will have been duly authorized and, upon their issuance pursuant to the 
terms of this Agreement, the Warrants will be validly issued and will not be subject to 
any preemptive or similar right other than the rights and obligations under the Warrant 
Agreement. All shares of Sunbeam Common Stock to be issued upon the exercise of the 
Warrants, when issued, will be duly authorized and validly issued, fully paid and nonas
sessable and will not be subject to any preemptive or similar right. 

(e) Capitalization. The authorized capital stock of Sunbeam consists of 
500,000,000 shares of Sunbeam Common Stock, and 2,000,000 shares of preferred stock, 

· par value S.01 per share, of Sunbeam. As of the date hereof: (i) 1 00,860,129 shares of 
Sunbeam Common Stock were issued and outstanding (excluding any shares of Sunbeam 
Common Stock issued upon the exercise of Sunbeam Stock.Options (as defined below) 
since August 6, 1998); (u1 7,199,452 shares of Sunbeam Common Stock were issuable 
upon the consmnmarion of the Coleman Merger Agreement; (ill) 13�42,050 shares of 
Sunbeam Common Stock were issuable in acci>rdance With the terms of the Zero_Coupon 
Convertible Senior Subordinated Debentures due 2018 of the Company; and (iy) "no 
shares of Sunbeam preferred stock were issued and outstanding. As of the date hereof: 
not more than 9,000,000 shares of Sunbeam Common Stock were issuable upon exercise 
of vested and unv� employee and non-employee stock options (the "Sunbeam Stock 
Options") outstanding under all stock option plans of Sunbeam or granted pursuant to 
employment agreements (although Sunbeam is contesting the validity of certaiD of such 
Sunbeam Stock Options). As of the date hereof, no shares of Sunbeam Common Stock 
were held as treasUr)' shares. All of the issued and outstanding shares of Sunbeam Com
mon Stock are validly issued, fully paid and nonassessable and free of preemptive rights. 
As of the date hereof: except as set fonh above, there are no shares of capital stock of . 
Sunbeam issued or outstanding or, except as set forth above, any options, warrants, sub
scriptions, calls, rights, convertible securities or other agreements or commitments obli
gating Sunbeam to issue, tranSfer, sell, redeem. repurchase or otherwise acquire any 
shares of its capital stock or securities, or the capital stock or securities of Sunbeam. 
There are no notes, bonds, debentures or other indebtedness of Sunbeam having the right 
to vote (or convertible into or exchangeable for securities having the right to vote) on any 
matters upon which stockholders of Sunbeam may vote. 
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(f) B ro kers . Other than Blackstone Financial Group, which has acted a.s fi-
nancial advisor to the S pecial Comminee of the S unbeam Board, no broker, investment 
banker or other person is entitled to any broker's. finder's or other similar fee or conunis
sion in connection with the transactions contemplated by this Agreement based _upon ar
rangements made by or on behalf o f Sunbeam or any member of the Sunbeam Group. 

6. Representations and Warranties of Coleman Parent. Coleman Parent hereby repre-
sents a.Dd warrants to S unbeam as follows: 

·. 

(a) Due Authorization. This Agreement has been duly authorized by all nec-
essary corporate action on the part of Coleman Parent, and no other corporate actions or 
p roceedings .on. the part of the Coleman Parent (including any action on the pa.rt of its 
stockholders) are necessary to authorize tf1is Agreement or the transactior..s contemplated 
hereby. This Agreement has been duly executed by a duly authorized officer of Coleman 
Parent and constitutes a valid and binding agreement of Coleman Parent enforceable 
against it in accordance with its terms. 

(b) Due Organization. Coleman Parent is a corporation duly organized, val-
idly existing and in good standing under the laws of State of Delaware and has the requi
site corporate power to enter into and perform this Agreement. 

(c) No Conflicts. No filing with, and no permit, authorization. consent or ap-
proval of, any governmental or regulatory authority is necessary for the consummation by 
Coleman Parent of the transactions contemplated hereby, other than as may be required 
wider the Hart-Scott-Rodino Antitrust Improvements Act with respect to the exercise of 
the Warrants. Neither the execution and delivery of this Agreement by Coleman Parent 
nor the consummation by Coleman Parent of the transactions contemplated hereby, nor 
compliance by Coleman Parent with any of the provisions hereof, will (i) conflict with or 

· result in any breach of any provisions of the certificate of incorporation or by-I:aws of 
Coleman Parent; (h) result in a violation or breach of, or constitute (with or without due 
notice or lapse of time or both) a default (or give rise to any right of termination, caiicel
lation or acceleration) under, any of the terms; conditions or provisions of any material 
contract or of any material license, franchise, permit, concession, certificate of authority, 
order, approval, application or registration of, from or with any govemmental authority to 
which Coleman Parent is a pany or by which it or any of its properties or assets may be 
bound; or (iii) violate any order, writ, injwiction, decree, statute, rule or regulation appli
cable to Coleman Parent or any of its properties or assets. 

(d) Acquisition of Warrants for Investment. Coleman Parent is acquiring the 
Warrants (and will acquire any Warrant Shares upon exercise of the Wauants) for its own 
account for investment purposes only and not with a view toward or for a sale in connec
tion with, any distribution thereof, . or with any present intention of distributing or selling 
any of such in violation of federal or state securities laws. 

(c) Brokers. No broker, invcsttnent banker or other person is entitled to any 
broker' s, finder' s or other similar fee or commission in connection with the transactions 

- 1 0-
16div-007047



contemplated by this A E?reement based upon arrangements made by or on behal f of 
Coleman Parent or any �em be: of the Coleman Group. 

7. CG-venants. 

(a) Within one day following the date hereof, Sunbeam shall cause to be 
mailed to all shareholders of SWlbeam a lener infonning them of the transactions con

_templated hereby as contemplated and required by Paragraph 3 1 2 of the NYSE Listed 
·company Manual and indicating that the Audit Comminee has expressly approved the 
Exception in light of the Audit Comminee 's determination that delay in securing share
holder approval of the traruactions contemplated hereby would seriously jeopardize the 
financial viability of the Company and that the NYSE has accepted the Company's  reli
ance on the Exception . 

(b) The anti-dilution provisions of the Warrant shall be given retroactive ef-
fect to the date hereof. 

8. Specific Performance. The panics acknowledge that money damages arc an inade-
quate remedy for breach of this Agreement. Therefore, the parties agree that each of them has 
the right, in addition to (and not in lieu of) any other right they may have under this Agreement 
or otherwise, to specific performance of this Agreement in the event of any breach hereof by any 
other party. 

9. Conditions to the Obligations of both Parties. The obligations of each of Sunbeam 
and Coleman Parent to effect the transactions contemplated hereby shall be conditioned on the 
non-existence of any order, decree or injunction of a court of competent jurisdiction which re
strains the consummation of the transactions contemplated by this Agreement. 

1 0. Terminatiori. this Agreement may be terminated at any time prior to the Closing: 

(a) by mutual agreement of the Boards of Directors of Coleman Parent and 
Sunbeam; or 

(b) by Coleman Parent if the Warrants to be issued to Coleman Parent pursu-
ant hereto have not been issued or will not be issued at the Closing or if there has been a 
material violation or breach by Sunbeam of any agreement, representation or W3lTallly 
contained in this Agreement which has rendered the satisfaction of any condition to the 
obligations of Coleman Parent impossible and such violation or breach has not been 
waived by Coleman Parent; or 

(c) by Sunbeam if there has been a material violation or breach by Coleman 
Parent of any agreement, representation or warranty contained in this Agreement which 
has rendered the satisfaction of any condition to qie obligations of Sunbeam impossible 
and such violation or breach has riot been waived by Sunbeam. 
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In the event of tennination and abandonment of th.is Agreement by Coleman Parent or 
Sunbeam or both of them pursuant to the terms o f  this Section I 0, wrinen notice thereof shall 
forthwith be given to the other party and this Agreement shall terminate and the transactions 
contemplated hereby shall be abandoned, �ithout further action by any of the parties hereto. 

I l .  Exoenses. All costs and expenses incurred in connection with this Agreement and 
the transactions contemplated hereby �ill be paid by the pany incurring such costs and expenses. 

- 1 2. Tax Maners. Coleman Parent shall in good faith provide to Sunbeam information 
concerning the tax treatment under the Internal Revenue Code of 1 986, as amended (the .. Code .. ), 
of the transactions contemplated hereby. Sunbeam shall report such transactions for all tax pur
poses consistent with such information and take no position with any taxing authority inconsis
tent therewith. Coleman Parent and Sunbeam shall repon the Holdings Merger as a reorganiza
tion within the meaning of Code Section 368(a) for all tax purposes. 

13 .  Best Efforts. Each of the parties heret-0 agrees to use its best efforts to take, or 
cause to be taken. all action, and to do, or cause to be done, all things necessary, proper or advis
able under applicable laws and regulations to consummate and make effective the transactions 
contemplated by this Agreement. In case at any time after the Closing any funher action is nec
essary or desirable to carry out the purposes of this Agreement, the proper officers and directors 
of each corporation which is a party to this Agreement shall take all such necessary action. 

14. Panics in Interest; Assignments. This Agreement is binding upon and is solely 
for the benefit of the parties hereto, the Sunbeam Group and the Coleman Group and their re
spective successors and legal representatives. 

15. Entire Agreement. This Agreement and the agreements to be entered into and de-
livered pursuant hereto constitutes the entire agreement between Sunbeam and Coleman Parent ... 
with respect to the subject matter hereof, and it is expressly understood and agreed that this 
Agreement may not be altered, amended, modified, or otherwise changed in any respect or par-
ticular whatsoever, except by a writing duly executed by authorized representatives of both Sun-
beam and Coleman Parent. No party to this Agreement has relied upon any representation or 
warranty, wrinen or oral, except as expressly included herein. 

16. Amendments. This Agreement may not be modified, amended, altered or sup-
plemented except upon the execution and delivery of a written agreement executed by the parties 
hereto. 

1 7. Notices. All notices, requests, claims, demands and other communications here-
under shall be in writing and shall be given (and shall be deemed to have been duly given upon 

receipt) by delivery in person, by telecopy or other standard form of telecommunication., or by 
registered or cenified mail, postage prepaid, return receipt requested, addressed as follows: 
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If to Coleman Parent: 

Coleman (Parent) Holdings Inc. 
clo MacAndrews & Forbes Holdings Inc. 
35 East 62,... Street 
New York, New York I 002 1 .  
Attention: B my  F. Schwartz, Esq. 
Facsimile: (2 1 2) 572-5056 

with a copy to: 

Wachtell. Lipton. Rosen & Katz 
5 1  West 52nd Street 
New York, New York 1 00 1 9  
Anention: Adam 0. Emmerich. Esq. 
Facsimile: (2 12) 403-2000 

If to Sunbeam: 

Sunbeam Corporation 
1 615 South Congress Avenue, Suite 200 
Delray Beach, Florida 33445 
Attention: Corporate Secretary 
Facsimile: (561) 243-2191 

with copies to: 

and 

Skadden, Aips, Slate, Meagher &; Flom LLP 
919 Third Avenue 
New Yorlc, New York 10022 
Attention: Blaine V. Fogg, Esq. 
Facsimile: (212) 735-3597 

Weil, Gotshal & Manges LLP 
767 Fifth A venue 
New Yorlc, New York 10152 
Attention: Stephen E. Jacobs, Esq. 
Facsimile: (212) 3 1 0-8007 

or to such other address as any pany may have furnished to the other parties in writing in accor
dance herewith. · 
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1 8 . Govemine law: Forum. 

(a) This Agreement shall be governed by and construed in accordance v..ith the 
laws of the State of Delaware without reeard to its conflict oflaw rules. 

(b) The parties hereto irrevocably and unconditionally consent to submit to the 
exclusive jurisdiction of the couns of the State of Delaware and/or of the United States of 

_ America located in the State of Delaware for any actions, suits or proceedings out of or 
- relating to this Agreement and the transactions contemplated hereby. 

1 9 . Counteroarts. This Agreement may be executed in two or more counterparts, 
each of which shall be deemed to be an original but all of which together shall constitute but one 
agreement. 

20. Effect of Headines. The descriptive beadings contained herein arc for conven-
ience only and shall not affect in any way the meaning or interpretation of this Agreement. 

2 1 .  Interpretation. When a reference is made in th.is Agreement to an Article or Sec-
tion, such reference shall be to an Article or Section of this Agreement unless otherwise indi
cated. V/henever the words "include", "includes" or "including" arc used in this Agreement, 
they shall be deemed to be followed by the words ''without limitation". The words "hereof', 
"herein" and "hereunder" and words of similar import when used in this Agreement shall refer to 
this Agreement as a whole and not to any particular provision of this Agreement. The definitions 
contained in this Agreement are applicable to the singular as well as the plural forms of such 
terms and to the masculine as well as to the feminine and neuter genders of such term. Refer. 
en� to a person are also to its pennined successors and assigns and, in the case of an individual, 
to bis heirs and estate, as applicable. 

- 1 4-
16div-007051



IN \VITNESS \VHEREOF, the parties have caused this Agreement to be duly cxccuced 

on che day and year first above v.:rinen. 

COLEMAN (PARENT) HOLDINGS INC. 

By:�A= -!. /Le.±,, 
Name: Bany F. Schwanz 
Title: Executive Vice President and General 

Counsel 

SUNBEAM CORPORATION 

By:��
����������� 

Name: Howard Krist91 
Title: Chairman of the Special Committee 

- t  5-

16div-007052



IN \vlTNESS \VHEREO F, the panics have caused this Agreement to be duly executed 
on the day and year first above v.Tinen. 

COLEMAN (PARENT) HOLDINGS INC. 

B y: �������������� 
Name: Barry F. Schwanz 
Title: Executive Vice President and General 

Counsel 

SUNBEAM CORPORATION 

By: &mJ�,W 
Name: Howard Kristal 
Title: Chaimlan of the Special Committee 
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EXHIB IT A 

SUNB EAM CORPORATION 

- WARRANT FOR THE PURCHASE OF SHARES OF 

COMMON STOCK OF SUNBEA.i\1 CORPORATION 

ISSUE DATE: August_, 1 998 

Warrant No. W-1 23,000,000 Warrant Shares 

TIDS WARRANT AND THE SHARES OF COM1\10N STOCK 
PURCHASE�LE HEREUNDE_R HA VE NOT BEEN REGISTERED 
UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR UNDER 
THE SECURITIES LAWS OF ANY STATE OR OTHER 
JURISDICTION AND MAY NOT BE SOLD OR OTHERWISE 
TRANSFERRED OR DISPOSED OF UNLESS REGISTERED OR 
QUALIFIED UNDER SAID ACT AND APPLICABLE STA TE 
SECURITIES LAWS OR UNLESS SUCH REGISTRATION, 
QUALIFICATION OR OTHER SUCH ACTIONS ARE NOT 
REQUIRED UNDER ANY SUCH LAWS. 

FOR VALUE RECEIVED, SUNBEAM CORPORATION, a Delaware corporation 
(the "Company"), hereby certifies that Coleman (Parent) Holdings Inc., its.successor or permit
ted assigns (the "Holderj, is entitled, subject to the provisi()DS of this Warrant,. to purchase from 
the Company, at the times specified herein. a number of the fully paid and non-assessable shares 
of Common Stock of the Company, par value S.01 per share (the "Common Stock"), equal to the 
Warrant Share Amount (as hereinafter defined) at a purchase price per share equal to the Exercise 
Price (as hereinafter defined). 

SECTION 1. DEFINITIONS. (a) The following terms, as used herein, have the fol
lowing meanings: 

"Affiliate" shall have the meaning given to such term in Rule 12b-2 promulgated under 
the Securities and Exchange Act of 1934, as amended. 

"Bwiness Day" means any day except a Saturday, Sunday or other day on which com
mercial banks in The City of New York are authorized by law to close. 

"CertifiC2te of Incorporation"' means the Restat�d Certificate of Incorporation of the 
Company. 
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.. Closing Price" on anv dav means ( 1 )  if the shares of Conunon Stock then are listed and 
craded on the New York Stock Exchange, Inc. (":NYSE"), the Closing Price on such day as re
poned on the NYSE Composite Transactions Tape ; (2) if shares of Common Stock then are not 
listed and traded on the NYSE, the Closing Price on such day as reported by the principal na

tional securities exchange on which the shares of Common Stock are listed and traded; (3) if the 
shares of Common Stock then are not listed and traded on any such securities exchange, the last 
reported sale price on such day on the National Market of The National Association of Securities 

Dealers, Inc. Automated Quotation System ('•NASDAQ"); or ( 4) if the shares of Common Stock 
then are not traded on the NASDAQ National Market, the average of the highest reported bid and 
the lowest reported asked price on such day as reported by NASDAQ. 

"Common Share Equivalent" mcar_lS,_ with respect to any security of the Company and 
as of a given d'!te, a number which is, (i) in the case of a share of Common Stock. one, (ii) in the 
case of all or a portion of any right, warrant or other security which may be exercised for a share 
or shares of Common Stock, the number of �hares of Common Stock receivable upon exercise of 
such security (or such portion of such security), and (iii) in the case of any security convero"blc -or 
exchangeable into a share or shares of Common Stock, the number of shares of Common Stock 
that would be received if such security were convened or exchanged on such date. 

"Common Stock" shall have the meaning set forth in the first paragraph hereof. 

"Company" shall have the meaning set forth in the first paragraph hereof. 

"Convertible Securities" shall have the meaning set forth in Section 7(d). 

"Determination Date" shall have the meaning set forth in Section 7(f). 

"Exercise Price" means a price per Warrant Share equal to $7.00. 

"Expiration Date" means S:OO p.m. New York City time on August _, 2003. [the fifth 
anniversary of the date of this Warrant]. 

"Fair Market Value" as at any date of determination means, as to shares of the Common 
Stock. if the Common Stock is publicly traded at such time, the average of the daily Closing 
Prices of a share of Common Stock for the ten (10) .  consecutive trading days ending on the most 
recent trading day prior to the date of determination. If the shares of Common Stock are not 
publicly traded at such time, and as to all things other than the Common Stock, Fair Market 
Value shall be determined in good faith by an independent nationally recognized investment 
banking firm selected by the Company and acceptable to a majority of the Holders and which 
shall have no other substantial relationship with the Company. 

"Holder" shall have the meaning set forth in the first paragraph hereof. 

"Options" shall have the meaning set forth in Section 7(d). 

-2-

16div-007055



.. Person" means an individual, partnership,  corporation., limited liability company, trusL 
joint stock company, association, joint venture, or any other entity or organization, including a 
government or political subdivision or an agency or instrumentality thereof. 

"Secu rities Act" means the Securities Act of 1 93 3 ,  as amended. 

"Subsidiary" means, with respect to any Person. any corporation or other entity of which 
a majo(ity of the capical stock or other ownership interests having ordinary voting power to elect 
a majority of the board of directors or other persons performing similar functions are at the time 
directly or indirectly owned by such Person. 

"Warrant Share Amount" means 23 ,000,000 (Twenty Three Million) shares of Com-
mon Stock as such number may be adjusted pursuant to Sections 7 and 8. ;; 

"Warrant Shares" means the shares of Common Stock deliverable upon exercise of this 
Warrant, as adjusted from time to time. 

SECTION 2. EXERCISE OF WARRANT. (a) The Holder is entitled to exercise this 
Warrant in whole or in part at any time, or from time to time, until the Expiration Date or, if such 
day is not a Business Day, then on the next succeeding day that shall be a Bilsiness Day. To ex
ercise this Warrant, the Holder shall deliver to the Company this Warrant, including the Warrant 
Exercise Subscription Fonn forming a part hereof duly executed by the Holder, together with 
payment of the applicable Exercise Price. Upon such delivery and payment, the Holder shall be 
deemed to be the holder of record of the number of Warrant Shares equal to the Warrant Share 
Amount (or, in the case of a partial exercise of this Warrant, a ratable number of such shares), 

notwithstand.iilg that the stock transfer books of the Company shall then be closed or that certifi
cates representing such shares shall not then be actually delivered to the Holder. 

(b) At the option of the Holder, the Exercise Price may be paid iii Ca.sh (meluding by 
wire tranSfer of immediately available funds) or by certified or official bank check or bank cash
ier's check payable to the order of the Company or by any combination of such cash or check. At 
the option of the Holder, the Exercise Price may in the alternative be paid in whole or in part by 
reducing the number of shares of Common Stock issuable to the Holder by a number of shares of 
Common Stock that have a Fair Market Value equal to the Exercise·Price which otherwise would 
have been paid (so that the net number of shares of Common Stock issued in respect of such ex
ercise shall equal the number of shares of Common Stock that would have been issuable bad the 
Exercise Price been paid entirely in cash, less a number of shares of Common Stock with a Fair 
Market Value equal to the portion of the Exercise Price paid in kind); provided that this option 
shall be available only with respect to the exercise of this Warrant with respect to not more than 
one-half of the total number of Warrant Shares. The Company shall pay any and all documen
tary, or similar issue or transfer taxes payable in respect of the issue or delivery of the Warrant 
Shares. The Company shall not, however, be required to pay any tranSfer tax which may be pay
able in respect of any transfer involved in the issue or delivery of Warrants or Warrant Shares (or 
other securities or assets) in a name other than that in which the Warrants so exercised were reg
istered., and no such issue or delivery shall be made unless and until the person requesting such 
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issue has paid to the Companv the amount of such transfer ta'( or has established, to the satisfac
tion of the Company, chat su�h transfer ta."< has been paid. 

( c) If tfie Holder exercises this Warrant in pan, this Warrant shall be surrendered bv the 
Holder to the Company and a new Warrant of the same tenor and for the unexercised number of 

Warrant Shares shall be executed by the Company. The Company shall register the new Warrant 
in the name of the Holder or in such name or names of its transferee pursuant to Section 6 as mav 
be directed in v.Titing by the Holder and deliver the new Warrant to the Person or Persons enti- • 

tled to receive the same. 

(d) Upon surrender of this Warrant in conformity with the foregoing provisions, the 
Company shall, subject to the expiration of any applicable waiting period under the Hart-Scon
Rodino _A_'ltitrust Improvements Act. transfer to the Holder of this Warrant appropriate evidence 
of ownership of the shares of Common Stock or other securities or property (including any 
money) to which the Holder is entitled, registered or otherwise placed in, or payable to the order 
of, the name or names of the Holder or such transferee as may be directed in writing by the 
Holder, and shall deliver such evidence of ownership and any other securities or property 
(including any money) to the Person qr Persons entitled to receive the same, together with an 
amount in cash in lieu of any fraction of a share as provided in Section S, subject to any required 
withholding. 

SECTION 3. RESTRICTIVE LEGEND. Each certificate representing shares of 
Common Stock issued pursuant to this Warrant, unless at the time of exercise such shares arc 
registered under the Securities Act, shall bcai a legend substantially in the form of the legend set 
forth on the first page of this Warrant. 

SECTION 4. RESERVATION OF SHARES. The Company hereby agrees that at all 
times there shall be reserved for issuance and delivery upon exercise of this Wammt such num- · 
bcr of its authorized but unissued shares of Common Stock or other securities of the Company 
from time to time issuable upon exercise of this Warrant as will be sufficient to permit the exer-
cise in full of this Warrant. The Company hereby �nts and agrees that all such shares shall ' 

· be duly authorized and, when issued upon such exercise, sh.3n be validly issued, fully paid and 
non-assessable, free and clear of all liens, security interests, charges and other encumbrances or 
restrictions on sale and free and clear of all preemptive or similar rights, except to the extent iri:J.
posed by or as a result of the status, act or omission of, the Holder. 

SECTION S. FRACTIONAL SHARES. No fractional shares or scrip rcp�ting 
fractional

. 
shares shall be issued upon the exercise of this Warrant and in lieu of delivery of any 

such fractional sha.n; upon any exercise hereat: the Company shall pay to the Holder an amount 
in cash equal to such fraction multiplied by the Fair Market Value thereof; provi� however, 

that, in the event that the Company c0mbines or reclassifies the outstanding shares of its Com
mon Stock into a smaller number of shares, it shall be r�uired to issue fractional shares to the 
Holder if the Holder exercises all or any part of its Warrants, unless the Holder bas consented in _ 

writing to such reduction and provided the Company with a written waiver of its right to receive 
fractional shares in accordance with this Section S. 
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SECTION 6. TR�NSFER. EXCH.A.;'lGE O R  ASSIGNMENT OF W ARR�NT. (a) 
Each taker and ho lder of this Warrant by taking or holding the same, consents and agrees that the 
registered holder hereof may be treated by the Company and all other persons dealing 'with this 
Warrant as the aosolute owner hereof for any purpose and as the person entitled to exercise the 
rights represented hereby. 

(b) S ubject to the requirements of state and federal securities laws, the Holder of this 
warrarn shall be entitled, without obtaining the consent of the Company to assign and transfer 
this Warrant. at any time in whole or from time to time in pan, to any Person or Persons. Subject 
to the preceding sentence, upon surrender of this Warrant to the Company, together with the at
tached Warrant Assignment Form duly executed, the Company shall, without charge, execute 
and deliver a new Warrant in the name of the assignee or assignees named in such instrument of ... • 

assignment and, if the Holde�s entire interest is not being assigned, in the name of the Holder 
and this Warrant shall promptly be canceled. 

(c) Upon receipt by the Company of evidence satisfactory to it (in the exercise of its rea
sonable discretion) of the loss, theft, destruction or mutilation of this Warrant, and (in the case of 
loss, theft or destruction) of indemnification or security reasonably required by the Company, 
and upon surrender and cancellation of this Warrant, if mutilated, the Company shall execute and 

deliver a new Warrant of like tenor and date. 

(d) The Company shall pay all expenses, taxes (other than transfer taxes) and other 

charges payable in connection with the preparation, issuance and delivery of Warrants hereunder. 

SECTION 7. ANTI-DILUTION PROVISIONS. So long as any Warrants arc out
standing, the Warrant Share Amount shall be subject to change or adjustment as follows: 

"" . (a) Common Stock Dividends, Subdivisions, Combinations. In case the Company shall 
(i>° .pay or make a dividend or other distn"bution to all holders of its Common Stock in shales of 
Common Stock, (ii) subdivide or split the outstanding shares of its Common Stock into a larger 
.number of shares. or (ill) combine the outstanding sharcS of its Common Stock into a smaller 
number of shares (which shall not in any event be done without the express written approval of 
Holders ofa majority of the outstanding Warrants), then in each such case the Wamnt share· 
Amount shall be adjusted to equal the number of such sb,arcs to which the holder of this Warrant 
would have been entitled upon the occurrence of such event had this Warrant been exercised 
immediately prior to the happening of such event or, in the case of a ·stock dividend or other dis
tribution, prior to the record date for determination of shareholders entitled thereto. An adjust
ment made pursuant to this Section 7(a) shall become effective immediately after the effective 
date of such event retroactive to the record date, if any, for such event. 

(b) Reorganization or Reclassification. In case of any capital reorganization or any re
classification of the capital stock of the Company (whether pursuant to a merger or consolidation 
or otherwise), or in the event of any similar transaetion, this Warrant shall thereafter be exercis
able for the number of shares of stock or other securities or property receivable upon such capital 
reorganization or reclassification of capital stock or other transaction, as the case may be, by a 
holder of the number of sh.arcs of Common Stock into which this Wammt was exercisable im-
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mediately prio r  to such capital reorganization or reclassification of capital stock; and, in any 
case, appropriate adj ustment (as determined in good faith by the Board of Directors of the Com
pany) shal l be made for the application of the provisions herein set fonh with respect to the rights 
and interests thereafter of the Holder of this Warrant to the end that the provisions set forth 
herein shall thereafter be applicable, as nearly as reasonably practicable, in relation to any shares 
of stock or other securities or property thereafter deliverable upon the exercise of this Warrant. 
An adjustment made pursuant to this Section 7(b) shall become effective immediately after the 
effectiye date of such event retroactive to the record date, if any, for such event 

(c) Distributions of Assets or Securities Other than Common Srock. In case the Com
pany shall, by dividend or otherWise, distribute to all holders of its Common Stock shares of any 
class of its capital stock (other than Common Stock), or other debt or equity securities or evi
dences of indebtedness of the Company, or options, rights or warrants to purchase aay of such 
securities, cash or other assets, then in each such case the Warrant Share Amount shall be ad
justed by multiplying th� Warrant Share Amount immediately prior to the date of such dividend 

or distribution by a fraction, of which the numerator shall be the Fair Market Value per share of 
Common Stock at the record date for determining shareholders entitled to such dividend or dis
tribution, and of which the denominator shall be such Fair Market Value per share less the Fair 
Market Value of the portion of the securities, cash, other assets or evidences of indebtedness so 
distributed applicable to one share of Common Stock. An adjustment made pursuant to this Sec
tion 7(c) shall become effective immediately after the effective date of such event retroactive to 
the record date, if any, for such event. 

( d) Below Market Issuances of Common Stock and Convertible Securities. In case the 
Company shafl.isstie Common Stock (or options, rights or warrants to purchase shares of Com
mon Stock (collectively, "Options"} or other securities convertible into or exchangeable or exer
cisable for shares.of Common Stock.(such other securities, collectively, "Convcrnole Securi
ties")) at a price per share (or having an effective exercise, exchange or conversion price per 
share together with the purchase price thereof) lesS than the Fair Market V aluc per share of 
Common Stock on the date such Common Stock (or Options or Converuolc Securities), is sold 

or issued (provided that no sale of securities pursuant to an underwritten public offering shall be 
deemed to be for less than Fair Market Value), then in each such case the Warrant Share Amount 
shall thereafter be adjusted by multiplying the Warrant Share Amount immediately prior to the 
date of issuance of such Common Stock (or Options or Convertible Securities) by a fraction, the 

nwnerator of which shall be (x) the sum of (i) the number of Common Share Equivalents repre

sented by all securities outstanding immediately prior to such issuance and (ii) the ni.tmbcr of ad
ditional Common Share Equivalents represented by all securities so issued muitiplied by (y) the 
Fair Market Value of a share of Common Stock immediately prior to the date of such issuance, 
and the denominator of which shall be (x) the product of (A) the Fair Market Value of a share of 

Common Stock immediately prior to the date of such issuance and (B) the number of Common 

Share Equivalents represented by all securities outstanding immediately prior to such issuance 

plus (y) the aggregate consideration received by the Company for the total number of securities 

so issued plus, (z) in the case of Options or Convertible Securities, the additional consideration 

required to be received by the Company upon the exercise, exchange or conversion of such secu

rities; provided that no adjustment shall be required in respect of issuances of Common Stock (or 
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options to purchase Common Stock) pursuant to stock option or other employee benefit plans in 
effect on the date hereof, or approved by the Board of Directors of the Company after the date 
hereof. Norvvithstanding anything herein to the contrary. ( l )  no further adjustment to the War
rant S hare .A.mount shall be made upon the issuance or sale of Common Stock pursuant to (x) the 
exercise of any Options or (y) the conversion or exchange of any Convertible Securitjes, if in 
each case the adjustment in the Warrant Share Amount was made as required hereby upon the 
issuance or sale of  such Options or Convenible Securities or no adjustment was required hercbv 
at the time such Option or Convenible Security was issued, and (2) no adjustment to the Warra�lt 
Share Amount shall be made upon the issuance or sale of Common Stock upon the exercise of 
any Options existing on the original issue date hereof, without regard to the exercise price 
thereof. Notwithstanding the foregoing, no adjustment to the Warrant Share Amount shall be 
made pursuant to. this paragraph upon the issuance or sale of Common Stock. Options. or Con
vertible Securities in a bona fide arm's-length transaction to any Person or group that, at the time 
of such issuance or sale, is not an Affiliate of the Company (including any possible issuance of 
Common Stock, Options,.or Convertible Securities to the public stockholders of The Coleman 
Company, Inc. ("Coleman") in connection with the acquisition of their shares of Coleman com
mon stock pursuant to the Agreement and Plan of Merger, dated as of February 27, 1 998 (the 
"Coleman Merger AIZI'CCment''), by and among Sunbeam, Camper Acquisition Corp., a Delaware 
corporation and a wholly owned subsidiary of Sunbeam, and Coleman.. or otherwise) . An ad
justment made pursuant to this Section 7(d) shall become effective immediately after such 
Common Stock, Options or Convertible Securities are sold. 

( e) Below Marke( Distributions or Issuances of Prefen-ed Srock or Other Securities. In 
case the Company shall issue non-convertible and non-exchangeable preferred stock (or other 
debt or equity securities or evidences of indebtedness of the Company {other than Common 
Stock or Options or Convertible Securities) or options, rights or W31Tants to purchase any of such 
securities) at a price per share (or other similar unit) less than the Fair Market Value per share (or 
other similar unit) of such prcfcaed stock (or other security) on the· date such preferred stock"( or· · 

other security) is sold (provided that no sale of prcfc:rrcd stock or other security pursuant to an 
underwritten public offering shall be deemed to be for less than its fair market value}, then in 
each such case the Warrant Share Amount shall thcrcaftcr be adjusted by multiplying the Wa,;
rant Share Amount immediately prior to the date of issuance of such preferred stock (or other 
security) by a fraction, the numerator of which shall be the product of (i) the number of Common 
Share Equivalents represented by all securities outstanding immediately prior to such issuance 
and (ii) the Fair Market Value ofa share of Common Stock immediately prior to the date of such 
issuance, and the denominator of which shall be (x) the product of(A) the number of Common 
Share Equivalents represented by all securities outstanding immediately prior to such issuance 
and (B) the Fair Market Value ofa share of the Common Stock immediately prior to the date of 
such issuance minus (y) the difference between (I) the aggregate Fair Market Value of such pre
ferred stock (or other security) and (2) the aggregate consideration received by the Company for 
such preferred stock (or other security). Notwithsunding the foregoing, no adjustment to the 
Warrant Share Amount shall be made pursuant to this paragraph upon the issuance or sale of pre
ferred stock (or other securities of the Company other than common Stock or Options or Con
vertible Securities) in a bonafide arm's-length transaction to any Person or group that, at the 
time of such issuance or sale, is not an Affiliate of the Company (including any possible issuance 
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of preferred stock (or other securities o f t."ie Company other than common Stock or Options or 
Convenible Securities) to the public stock.holders of Coleman in connection with the acquisition 
of their shares o f fo leman common stock pursuant to the Coleman Merger Agreement, or other
�ise ). A..n adjustment made pursuant to this Section 7(e) shall become effective immediately af
ter such preferred stock (or other sccwity) is sold. 

(f)  Abo...-e .\1arker Repurchases of Common Srock. If at any time or from time to time the 
Compaay or any Subsidiary thereof shall repurchase. by self-tender offer or otherwise, any 
shares of Common Stock of the Company (or any Options or Convertible Secwities) at a pur
chase price in excess of the Fair Market Value thereof, on the Business Day immediately prior to 
the earliest of (i) the date of such repurchase, (ii) the commencement of an offer to repurchase, or 
(iii) the public announcement of either (such date being referred to as the "Determination Date"), 
the Warrant Share Amowu shall be detennined by multiplying the War...-ant Share A.mount im
mediately prior to such Determination Date by a fractio� the numerator of which shall be the 
product of ( I )  the number of Common Share Equivalents represented by all secwities outstand
ing immediately prior to such Determination Date minus the number of Common Share Equiva
lents represented by the securities repurchased or to be purchased by the Company or any Sub
sidiary thereof in such repW'Chase and (2) the Fair Market Value of a share of Common Stock 
immediately prior to such Determination Date, and the denominator ofwhich shall be (x) the 
product of (A) the number of Common Share Equivalents represented by all securities outstand
ing ·immediately prior to the Determination Date and (B) the Fair Market Value of a share of 
Common Stock immediately prior to such Determination Date minus (y) the sum of (1)  the ag
gregate consideration paid by the Company in connection with such repurchase and (2) in the 
case of Options or Convertible Securities, the additional consideration required to be received by 
the Company upon the exercise, exchange or conversion of such securities. Notwithstanding the 
foregoing, no adjustment to the Warrant Share Amount shall be made pursuant to this paragraph 
upon the repurchase, by self-tender offer or otherwise, of Common Stoclc (or any Options or 
Convertible Security) in a bonafak arm's-length transaction from any Person or group that, at 
the time of such repurchase, is not an Affiliate of the Company. 

(g) Above Market Repwcha.ses of Preftn-ed Stock or Other Securities. If at any time or 
from time to time the Company or any Subsidiary thereof shall repurchase,. by self-tender offer or 
otherwise. any shares of non-convertible and non-exchangeable preferred stock (or other debt or 
equity securities or evidences of indebtedness of the Company (other than Common Stock or 
Options or Convertible Securities) or options, rights or 'W3ITallts to purchase any of such securi

ties), at a purchase price in excess of the Fair Market Value thereof, on the Business Day imme

diately prior to the Determination Date, the W81Ta.Ilt Share Amount shall be determined by mul
tiplying the Warrant Share Amount immediately prior to the Determination Date by a fraction. 
the numerator of which shall be the product of (i) the number of Common Share Equivalents rep
resented by all securities outstanding immediately prior to such Determination Date and (ti) the 

Fair Market Value of a share of Common Stock immediately prior to such Determination Date, 

and the denominator of which shall be (x) the product of.(A) the nwnbcr of Common Share 
Equivalents represented by all securities outstanding immediately prior to such Determination 

Date and (B) the Fair Market Value of a share of Common Stock immediately prior to such De

termination Date minus (J') the difference between ( 1)  the aggregate consideration paid by the 
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Company in connection with such repurchase and (2) the aggregate Fair Market Value of such 
preferred stock (or other security). No�"ithstanding the foregoing, no adjustment to the Warrant 
Share Amount shall be made pursuant to this paragraph upon the repurchase. by self-tender offer 
or otherwise. ofhon-convenible and non-exchangeable preferred stock (or ocher securities of the 
Company other than Common Srock or Options or Convenible Securities) in a bonafide arm's
length transaction from any Person or group that. at the time of such repurchase . is not an Affili
ate of the Company. 

(h) Readjustment of Warrant Share A.mount. If (i) the purchase price provided for in anv 
Option or the additional consideration. if any, payable upon the conversion or exchange of any · 

Convenible Securities or the rate at which any Convenible Securities, in each case as referred to 
in paragraphs (b) and (f): above, are convenible into or exchangeable for Common Stock shall 
change at any time {other than under or by reason of provisions designed to protect against dilu
tion upon an event which results in a related adjustment pursuant to this Section 7), or (ii) any of 
such Options or Convertible Securities shall have irrevocably terminat� lapsed or expired, the 
Warrant Share Amount then in effect shall forthwith be readjusted (effective only with respect to 
any exercise of thi� Warrant after such readjustment) to the Warrant Share Amount which would 
then be in effect had the adjustment made upon the issuance, sale, distribution or grant of such 
Options or Convertible Securities been made based upon such changed purchase price, additional 
consideration or conversion rate, as the case may be (m the case of any event referred to in clause 
(i) of this paragraph (h)) or bad such adjustment not been made (in the case of any event referred 
to in c;lause (ii) ofthis paragraph (b)). 

(i) Exercise Price .Adjustment. Upon each adjustment of the Warrant Share Amount 
pursuant to this Section 7, the Exercise Price of each Warrant outstanding immediately prior to 
such adjustment shall thereafter be equal to an adjusted Exercise Price per Share determined (to 
the nearest cent) by multiplying the Exercise Price for the Wanant immediately prior to such 
adjtistment by a fraction; the numerator of which shall be the Warrant Sbare Amount in effect 
immediately prior to such adjustment and the denominator of which shall be the Wanant Share 
Amount in effect immediately after such adjustment. 

.. 
(j) Consideration. If any sh.ares of Common Stock, Options or Convertible Securities 

shall be issued, sold or distributed for cash, the consideration received in respect thereof shall be 
deemed to be the amount received by the Company therefor, before deduction therefrom of any 
reasonable, customary and adequately documented expenses incurred in connection therewith. If 
any shares of Common Stock, Options or Convertible Securities shall be issued, sold or distrib
uted for a consideration other than cash, the amount of the consideration other than cash received 
by the Company shall be deemed to be the Fair Market Value of stich consideration, before de
duction of any reasonable, customary and adequately documented expenses incurred in connec
tion therewith. If any shaics of Comm.on Stock, Options or Convertible Securities shall be issued 
in connection with any merger in which the Company is the surviving corporation., the amount of 
consideration therefor shall be deemed to be the Fair Market Value of such portion of the assets 
and business of the non-surviving corporation as shall be attributable to such Common Stock. 

Options or Convertible Securities, as the case may be. If any Options shall be issued in connec

tion with the issuance and sale of other secwities of the Company, together comprising one inte-
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gral transacti on in which no specific consideration is allocated to such Options by the parties 
thereto, such Options shall be deemed to have been issued without consideration. 

(k) NO"!mpairmenr. The Company will not. by amendment of its Certificate of Incorpo
ration or through any reorganization. transfer o f  assets. consolidation, merger, dissolution, issue 
or sale of securities or any other voluntary action, avoid or seek to avoid the observance or per
formance of any of the terms co be observed or performed hereunder by the Company. but will at 
all times in good faith assist in the carrying out of all the provisions of this Section 7 and in the 
taking-of all such action as may be necessary or appropriate in order to protect the conversion 
rights of the Holder against impainnenL Without limiting the generality of the foregoing, the 
Company will not increase the par value of any shares of Common Stock receivable on the exer
cise of the Warrants above the amount payable therefor on such exercise. 

(I) Certificate as ro Adjustments. Upon the occurrence of each acijustment or readjust
ment of the Warrant Sha;-c Amount pursuant to this Section 7, the Company at its expense shall 
promptly compute such adjustment or readjustment in accordance with the terms hereof and fur
nish to the Holder a certificate setting forth such adjustment or readjustment and showing in de
tail the facts upon whic;:h such adjustment or readjustment is based. The Company shall, upon 
the written request at any time of the Holder, furnish or cause to be furnished to Holder a like 
certificate setting forth (1) such adjustments and readjustments and (2) the number of shares of 
Common Stock and the amount, if any, of other property which at the time would be received 
upon the exercise of this Warrant. 

(m) Proceedings Prior to Any .Action Requiring Adju.srment. As a condition precedent to 
the taking of any action which would require an adjustment pursuant to this Section 7, the Com
pany shall take any action which may be n�s.sary, including obtaining regulatory approvals or 
exemptions, in order that the Company may thereafter validly and legally issue as fully paid and 
nonassessable all shares of Common Stock which the Holders are entitled to rcccive upon exer
cise thereof. 

(n) Notice of Adjustment. Upon the record date or effective date, as the case may � of 
any action which requires or might require an adjustment or readjustment pursuant to this Sec
tion 7, the Company shall forthwith file in the custody of its Sccrctary or an Assistant Secretary 
at its principal executive office and with its stock transfer agent or its wmant agent, if any, an 
officers' certificate showing the adjusted number of Warrant Shares determined as herein pro
vided, setting forth in reasonable detail the facts requiring such· adjustment and th� manner of 
computing such adjustment. Each such officers' certificate shall be signed by the chairman, 
president or chief financial officer of the Company and by the secretary or any assistant scc:rctary 
of the Company. Each such officers' certificate shall be made available at all reasonable times 
for inspection by the Holder or any Holder of a Warrant executed and delivered pursuant to Sec
tion 6(b) and the Company sb.aa forthwith after each such adjustment, mail a copy, by first..class 
mail, of such certificate to the Holder or any such holdC:. 

(o) Payments in Lieu of Adjustment. The Holder � at its optio� be entitled to re

ceive, in lieu of the adjustment pursuant to Section 7(c) otherwise required thereof, on (but not 
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prior to) the date of exercise of the Warrants. the evidences of indebtedness. other securities. 
cash, property or other assets which such Holder would have been entitled to receive if it had ex
ercised its \Varrarits for shares of Common Stock immediate ly prior to the record date with re
spect to such distribution. The Holder may exercise its option under this Section 7(o) by deliv
ering to the Company a "WTinen notice of such exercise simultaneously with its notice of exercise 
of this Warrant. 

S ECTI O :"  8. CONSOLIDATION, MERGER OR SALE .OF ASSETS. In case of 
any consolidation of the Company wi� or merger of the Company into, any other Person, any 
merger of another Person into the Company (other than a merger which docs not result in any 
reclassification. conversion, exchange or cancellation of outstanding shares of Common Stock) 
or any sale or rransfer of all or substantially all of the assets of the Company to the Person 
formed by such consolidation or resulting from such merger or which acquires such assets, as the 
case may be, the Holder shall have the right thereafter to exercise this Warrant for the kind and 
amount of securities, cas,b. and other property receivable upon such consolidation, merger, sale or 
transfer by a holder of the number of shares of Common Stock for which this Warrant may have 
been exercised immediately prior to such consolidation, merger. sale or transfer. Adjustments 
for events subsequent to the effective date of such a consolidation, merger. sale or transfer of as
sets shall be as nearly equivalent as may be practicable to the adjustments provided for in this 
W�t. In any such event, effective provisions shall be made in the certificate or articles of in
corporation of the resulting or surviving corporation, in any contract of sale, merger, conveyance, 
lease, transfer or otherwise so that the provisions set forth herein for the protection of the rights 
of the Holder shall thereafter continue to be applicable; and any such resulting or surviving cor
poration shall expressly assume the obligation to deliv�, upon exercise, such shares of stock, 
other securities, cash and property. The provisions of this Section 8 shall �arly apply to suc
cessive consolidations, mergers, sales, leases or transfers. 

SECTION 9. WAR.RANT AGENT. At the written request of the Holders ofa majority 
of the outstanding Warrants, the Company shall as soon as is reasonably practicable: 

(i) appoint a warrant agent to act as agent for the Company in connection with 
the issuance, transfer and exchange of the Warrants and shall enter into an agreement 
with stich warrant agent reflecting the terms and conditions of such appointment, 
which terms and conditions shall be customary for such appointments, and such 
other matters as are customarily included in such agreements so as to facilitate the 
tranSfer and registration of the Warrants; and 

(ii) use its reasonable best efforts to cause the Warrants to be eligible to be pub-
licly traded, including, without limitation, amending this Warrant to provide terms 
and conditions necessary and appropriate for the Warrants to be publicly traded. 

SECTION 10. NOTICES. Any notice, demand or delivery authorized by this Wanant 
shall be in writing and shall be given to the Holder or to.the Company, as the case may be, at its 
address (or facsimile number) set forth below, or such other address (or facsimile number) as 
shall have been furnished to the party giving or making such notice, demand or delivery: 
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If  to the Company: 

\\ith copies to : 

and to: 

If to the Holder. 

with copies to: . 

Sunbeam Corporation 
1 6 1 5  South Congress Avenue, Suite 200 
Delray Beach, Florida 33445 
Attention: Corporate Secretary 
Facsimile: (56 l )  243-2 1 9 1  

Skadden. Arps, Slate, Meagher & Flom LLP 
9 1 9  Third A venue 
New York, New York l 0022 
Attention: Blaine V. Fogg, Esq. 
Facsimile: (2 1 2) 735-3597 

Weil, GotshaJ & Manges LLP . 

767 Fifth Avenue 
New York, New York 10 153 
Attention: Stephen E. Jacobs, Esq. 
Facsimile: (212) 3 10-8007 

Coleman (Parent) Holdings Inc. 
c/o MacAndrews &. Forbes Holdings Inc. 
35 East 62114 Street 
New York, New York 10021 
Attention: Bany F. Schwartz, Esq. 
Facsimile: (212) 572-5056 

Wachtell, Lipton, Rosen &. Katz 
S 1 West 52nd Street 
New York, New York 10019 
Attention: Adam 0. Emmerich, Esq. 
Facsi.Inile: (212) 403-2000 

Each such notice, demand or delivcxy shall be effective (i) if given by tclccopy, when such tclc
copy is transmitted to the tclccopy number specified herein and the intended recipient confinns 
the receipt of such t�lccopy, or (11) if given by any other means, when received at the address 
specified herein. 

· 

SECTION 11. RIGHTS OF THE HOLDER Prior to the exercise of any Warran� the 
Holder shall not, by virtue hereof: be entitled to any rights of a shareholder of the Company, in
cluding, without limitation, the right to vote, to receive dividends or other distributions, to exer
cise any preemptive right or to receive any notice of meetings of shareholders or any notice of 
any proceedings of the Company except as may be specifically provided for herein. 

SECTION 12. GOVERNING LAW. THIS WARRANT AND ALL RIGHTS 
ARISING HEREUNDER SHALL BE CONSTRUED AND DETERMINED IN 
ACCORDANCE WITH THE INTERNAL LAWS OF THE STATE OF DELAWARE, 
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AND THE P ERFOR..'1\1.A!"iCE THEREOF SHALL BE GOVER.."iED AND £.i"iFORCED [:\'. 
ACCORDANCE WITH SUCH LA �·s. 

SECTION 13. AMENDMENTS; WAI'V'ERS. Any provision of this Warrant may be 
amended or waived if, and only if, such amendment or waiver is in writing and sign�d. in the 
case of an amendment, by the Holder and the Company, or in the case of a waiver, by the party 
against whom the waiver is to be effective. No failure or delay by either party in exercising any 
right, power or privilege hereunder shall operate as a waiver thereof nor shall any single or par
tial exercise thereof preclude any other or further exercise thereof or the exercise of any ocher 
right, power or privilege. The rights and remedies herein provided shall be cumulative and not 
exclusive of any rights-or remedies provided by law. 

SECTION 1 4. Interpretation. \Vhen a reference is made in this Warrant to a Section 
such reference shall be to a Section of this Warrant unless otherwise indicated. \Vhcncvcr the 
words "include", " includes" or "including" are used in this Warrant, they shall be deemed to be 
followed by the words .. without limitation'\ The words "hereof', "herein" and "hereunder" and 
words of similar import when used in this Warrant shall refer to this Warrant as a whole and not 
to any particular provision of this Warrant. The definitions contained in this Warrant are appli
cable to the singular as well as the plural fonns of such terms and to the masculine as well as to 
the feminine and neuter genders of such term. References to a person arc also to its permitted 
successors and assigns and, in the case of an individual, to his heirs and estate, as applicable. 
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IN WITNESS WHEREOF, the Company has duly caused this Warrant to be si gned by 
i ts duly authorized officer and to be dated as of the date first above INT'inen. 

SUNBEA.i'\1 CORPORATION 

Attest: 

By: 
Name: 
Title: 

ACKNOWLEDGED AND AGREED: 

. 

COLEMAN (P AREN1) HOLDINGS INC. 

By: 
Name: 
Title: 

- 14- 16div-007067



\VARRA. "ff EXE RCISE S UBSCRJPTION F0�\1 

(To be executed only upon exercise of the Warrant 
after delivery of the Warrant Exercise Notice) 

To : Sunbeam Corporation 
-

"The undersigned irrevocably exercises the Warrant for the purchase of ____ _ 

shares (the ··shares") of Common Stock. par value S.0 1 per share, of Sunbeam Corporation (the 
.. Comoany") ("Common Stock'') at an exercise price of S per Share and herewith makes 
payment of S (such payment being made in cash or by cenified or official bank or 
bank cashier's check payable to the order of the Company or by any permitted cc.mbinatiou cf 
such cash or check or by the reduction of the number of shares of Common Stock that otherwise 
would be issued upon this exercise by the number of shares of Common Stock that have a value 
equal to such exercise price), all on the tcnns and conditions specified in this Warrant, Sum:nders 
this Warrant and all right, title and interest therein to the Company and directs that the Shares 
deliverable upon the exercise of this Warrant be registered or placed in the name and at the ad
dress specified below and delivered thereto. 

Date: ___ _ , _. 

(Name - Please Print) 

(Signature of Owner) 

(Street Address) 

(City) (State) (Zip Code) 
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Securiries and/or check co be issued to: 

� 

Please insert social securitv or identifvin2 number: . . -

Name: _ 

Street Address: 

City, State and Zip Code: 

AIJ.y unexercised portion of the Warrant evidenced by the 
within Warrant to be issued to: 

Please insert social security or identifying number: 

Name: 

Street Address: 

City, State and Zip Code: 
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W ARRA.;"liT ASSIGNMENT FOR.'1 

Dated 
----- -· -

FOR V ALCE RECEIVED. ---------- hereby sells, assigns and trarufers unto 

�����-��-----------�- (the .. Assi2!lee"), 
(piease type or print m bloclc le11ers) 

(insert address) 
its right to purchase up to _ shares of Common Stock represented by this Warrant and docs · 

hereby irrevocably constitute and appoint Attorney, to transfer 
the same on the books of the Company, with full power of substitution in the premises. 
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EXHIB IT B 

Ai"ffiNDl\{El'ff TO REGISTRATION RIGHTS AGREEMEl'i1 

-
AMENDMENT, dated as of August _, 1 998 (this .. Amendment"), to the 

REGISTM TION RIGHTS AGREEMENT. dated as of March 29, 1 998 (the .. Reizistration 
Riehts Aereement"), by and among SUNBEAM CORPORATION, a Delaware corporation 
("'!:��( or ··sunbeam"'), and COLEMA .. N (PARENT) HOLDINGS INC., a Delaware corpo
ration {0Parent Holdines"). Capitalized terms used in this Amendment have the meanings as

cribed to them in the Registration Rights Agreement unless otherwise defined herein. Refer
ences to Articles and Sections shall, unless otherwise stated. be to the Articles and Sections of 
the Registration Rights Agreement In all respects not inconsistent with the terms and provi
sions of this Amendment, the Registration Rights Agreement shall continue to be in full force 
and effect in accordance with the terms and conditions thereof, and is hereby ratified. adopted, 
approved and confirmed. From and after the date hereof, each reference to the R-egistration 
Rights Agreement therein or in any other instrument or document shall be deemed a reference 

to the Registration Rights Agreement as amended hereby, unless the context otherwise re
quires, and this Amendment and the Registration Rights Agreement shall for all purposes and 
matters be considered as one agreement, including that all of the ministerial and miscellane
ous provisions of the Registration Rights Agreement shall apply equally thereto as so 
amended and to this Amendment. 

WHEREAS, pursuant to the Holdings Merger Agreement, by and among Sun
beam, a subsidiary of Sunbeam, CLN HOLDINGS INC., a Delaware corporation and wholly 
owned subsidiary of Parent Holdings ("Holdin�"), and Parent Holdings, the Holdings Merger 
was consummated on March 30, 1998 and Holdings became an indirCct wholly owned sub
sidiary of Sunbeam; and 

WHEREAS, following consummation of the Holdings Merger, the shares of 
Holdings Common Stock issued and outstanding immediately prior to the effective time .of the 
Holdings Merger were converted into an aggregate of(A) 14,099,749 fully paid and nonas- . 
sessable shares of common stock, par value S.O 1 per Share, of Sunbeam \Laser Common 
Stock") and (B) $1 59,956,756 in cash, without ,intcrest thereon; and 

WHEREAS, following the <lismissal by Sunbeam of certain of its executive of
ficers in mid-June 1998, Sunbeam retained certain senior officers employed by Affiliates of 
Parent Holdings as executive officers of Sunbeam; and 

WHEREAS, Sunbeam and Parent Holdings have entered into a Settlement 
Agreement (the "Settlement Aszrcement") pursuant to which Sunbeam will issue to Parent 
Holdings cenain warrants to purchase shares of Laser Common Stock (the "Warrants") and 
has agreed to enter into this Agreement; and 

. 
WHEREAS, in order to induce Parent Holdings to enter into the Settlement 

Agreement, Sunbeam has agreed to amend the Registration Rights Agreement and modify the 
registration rights with respect to the shares of Laser Common Stock issued to Parent Hold-
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ings in the Ho ldings Merger and to provide for registration rights with respect to the W:i.rr:mts 
and Laser Common S tock issuable upon exercise of the Warrants. 

·NOW, THEREFORE, in consideration of the mutual covenants and agree
ments set fonh herein and for other good and valuable consideration. the receipt and suffi
ciency of which is hereby acknowledged, and intending to be legally bound hereby, the panics 
agree as follows: 

ARTICLE I 

DEFrNITIONS 

Section 1 . 1  is amended with respect to certain of the d:finitior.s therei.."1 ClS fol-
lows: 

The definition of the tenn .. AErecment" is amended and restated in its entirety 
to mean the Registration Rights Agreement as amended by this Amendment. 

The definition of the term .. Resristrablc Securities" is amended and restated in 
its entirety to mean (i) the Holdings Merger Stock, (ii) the Warrants, and (iii) any shares of 
Laser Common Stock issued pursuant to the Warrants, and, in each case, any other securities 
issued or issuable upon or in respect of such securities by way of conversion, exchange, divi
dend, split or combin.atio� recapitalization, merger, consolidation, other reorganization or 
otherwise. As to any particular Registrable Securities, such securities shall cease to be Regis
trable Securities when such securities have been sold or otherwise transferred by Parent 
Holdings pursuant to the Shelf Registration Statement or pursuant to Rule 144 under the Se
curities Act. 

The following defined term shall be added to the list of definitions in their re
spective alphabetically ordered positions: 

The term "Holdings Merger Stock" Shall mean the shares of Laser Common 
Stock issued to Parent Holdings in the Holdings Merger. 

The term "Warrants" shall mean the warrants to purchase 23,000,000 (fwcnty
Thrce Million) shares of Laser Common Stock issued to Parent Holdings pursuant to Warrant 
No. W- 1 dated August __, 1998. 
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1 .  

ARTICLE Il 

REQUIRED REGISTRATION 

Sections 2. 1 ,  2.2 and 2.3 of Article II are amended and restated to read in their 
entirery· as follows:  

Section 2. 1 Required Regisrrarion. 

(a) Form S-3. Promptly following a demand to such effect from any 
holder of Registrable Securities, Laser shall prepare and file with the SEC a registration 
statement (the "Shelf Registration Statement") on an appropriate form permitting registration 
of the:: Registrable Securities so as to permit the resale of the Registrable Securities pursuant to 
an offering on a delayed or continuous basis under the Securities Act and shall use reasonable 
best efforu to (i) cause- the Shelf Registration Statement to be declared effective by the SEC 
as promptly as practicable .thereafter and (ii) permit the Shelf Registration Statement to be 
used by Affiliates of Camper for resales of shares of Laser Common Stock held by such Af
filiates ; provided, however, that any such Affiliate using the Shelf Registration Statement 
shall agree in writing to be bound by all of the restrictions, limitations and obligations of Par
ent Holdings contained in this :\greement. 

(b) Effectiveness. Laser shall use reasonable best efforts to keep the Shelf 
Registration Statement continuously effective under the Securities Act until the date that is the 
earliest to occur of (i) the date by which all Registrable Securities have beeli sold and (uj the 
date by which all Registrable Securities are eligible for immediate sale to the public without 
registration under Rule 144 under the Securities Act, with such sale not being limited by the 

volume restrictions thereunder or otherwise. 

(c) Amendments/Supplements. Laser shall amend and supplement the 
Shelf Registration Statement and the prospectus c:ontaincd therein if required by the role� 
regulations or instructions applicable to the registration form used by Laser for such Shelf · 

Registration Statement, if required by the Securities Act. 

( d) Offerings. At any time from and after the date on which the Shelf 
Registration Statement is declared effective by the SEC (the "Effective Date"), Parent Hold
ings, subject to the restrictions and conditions contained herein and in the Merger Agreement 
and the Warrants to the extent applicable, and subject further to compliance with all applica
ble state and federal securities laws, shall have the right to dispose of all or any portion of the 
Registrable Securities. 

Section 2.2 Holdback Agreement. 

From and after the Effective Dale, upon the request of Laser, Parent Holdings 
shall not effect any public sale or distribution (including sales pursuant to Rule 144) of Reg
istrable Securities that arc equity securities of Laser, or any securities convertible into or ex-

-3- 16div-007073



' 

1 
changeable or exercisable for such securities, inc luding the Warrants, (other than any· such 
sale or distribution of such securities pursuant to registration of such securities on Fonn S-8 
or any successor fonn) during the period commencing on the date on which Laser commences 
a Laser Offering through the sixty (60)-day period immediately following the closing date of 
such Laser Offering; provided. however, that Parent Holdings shall not be obligated to com
ply with this Section 2.2 on more than rwo (2) occasions in any twelve ( 1 2)-month period; and 
provided, funher, that notwithstanding anything to the contrary in this Section 2.2 or Section 
2.3 ,  in no event shall Parent Holdings be disabled from effecting offers or sales of Registrable 
S ecurities for more than one-hundred-and-twenty ( 120) days during any twelve ( 1 2)-month 
period. 

Section 2.3 Black:Jut Provisions. 

In the event that, at any time while the Shelf Registration Statement remains 
effective, Laser determines in its reasonable judgment and in good faith that the sale of Reg
istrable Securities would require disclosure of material information which Laser has a bona 
fide business purpose for preserving as confidential, Parent Holdings shall, upon receiving 
wrinen notice from Laser of such good faith determination, suspend sales of the Registrable 
Securities for a period beginning on the date of receipt of such notice and expiring on the ear
lier of (i) the date upon which such material information is disclosed to the public or ceases to 
be material or (ii) forty-five (45) days after the receipt of such notice from Laser; provided, 
however, that Parent Holdings shall not be obligated to comply with this Section 2.3 on more 

. than two (2) occasions in any twelve (12) month period; and provided, further, that notwith
standing anything to the contrary in this Section 2.3 or Section 2.2, in no event shall Parent 
Holdings be disabled from effecting offers or sales of Registrable ·Securities for more than 
one-hundred-and-twenty (120� days d�g any twelve (12)-month period. 

• • • 

Section 2.4(a) of Article II is hereby amended by.deleting the word "and" from 
the end of paragraph (12) thereof: replacing the period at the· end of paragraph ( 1 3) thereof 
with "; and" and adding the following additional paragraph: 

(14) will enter into customary agreements (including an underwriting agree
ment in customary form) and take such actions as are reasonably required in order to expedite 
or facilitate the sale of such Registrable Securities, including, without limitation, cooperation, 
and causing its officers, employees and advisors to cooperate, with the sellers of such Regis
trable Sccmities and the underwriter(s}, if any, including participation in meetings and road 
shows held in connection with such sale. 

16div-007074



ARTICLE ill 

TRANSFERS OF REGISTRABLE SECURITIES 

Sections 3 .  J and 3 .2 of Article III are amended and restated to read in their en
tirety as follows: 

Section 3 . 1  Transferability of Registrable Securities. 

(a) Parent Holdings may not Transfer the Registrable Securities, other than 

( I )  pursuant to Rule 1 44; 

(2) pursuant to the Shelf Registration Statement; or 

(3) in any other Transfer exempt from registration under the Secu-
rities Act, and as to which Laser bas received an opinion of counsel, reasonably 
satisfactory to Laser, that such Transfer is so exempt; 

and shall in no event Transfer any Registrable Securities in violation of the Settlement 
Agreement. 

Section 3 .2 Restrictive Legends. 

Parent Holdings hereby acknowledges and agrees that, during the term of this 
Agreement, all of the Registrable Securities.shall include the legend set forth in Section 7.2 of 
the Holdings Merger Agreement, the legend set forth on the Wmants or as provided in the 

JVarnmts or as may othciwise be reasonably appropriate to reflect the fact that such Registra- ·: 
· ble Securities have not been issued in transactions registered under the Securities A� unless 
at the time such Registraf:>le Securities have been registered under the Securities Act. 

ARTICLE IV 

MISCELLANEOUS 

Sections 4.5 and 4. 1 1  of Anicle IV arc amended and restated in their entirety 
to read as follows: 

Section 4.5 Binding Effect; Assignment. 

This Agreement and all of the provisions hereof shall be binding upon and in
ure to the benefit of the parties hereto and their rcspcctjve heirs, executors, successors and 

pcnnincd assigns, but, except as expressly contemplated herein, neither this Agreement nor 
any of the rights, interests or obligations hereunder shall be assign� directly or indirectly, by 
Laser or Parent Holdings without the prior wrincn consent of the other (except in the case of 
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any assignment in who le or in pan by Parent Holdings to any Affiliate, as to which no such 
consent shall be required); provided. that in connection with a bona fide pledge of any Regis
trable Securiries to secure indebtedness or other obligations, Parent Holdings may assign its 
rights, interests and obligations hereunder to the beneficiary of such pledge in who le or in 
part. Upon any permitted assignment (other than in connection with any such bona fide 
pledge), this Agreement shall be amended to subStitute or add the assignee as a party hereto in 
a v.q"iting reasonably accept.able to che other parry. 

Section 4. 1 1 Termination; Restrictive Legend 

This Agreement shall terminate only following such time as Sunbeam shall 
have no funher obligation under Section .2. l (b) to use its reasonable best efforts to keep the 
ShelfRegistration Statement effective; provided, however, that the provisions of Section 2.6 
hereof shall survive termination of this Agreement. It is understood and agreed that any re
strictive legends set forth on any Registrable Securities shall be removed by delivery of sub
stitute certificates without such legends and such Registrable Securities shall no longer be 
subject to the terms of this Agreement or upon the resale of such Registrable Securities in ac
cordance with the terms of this Agreement. 

ARTICLE V 

OTHER 

The follovving provisions shall also apply to this Amendment: 

Section 5. 1 Effectiveness of this Amendment. The provisions of this 
Amendment shall be effective as of the date hereof. 

Section S .2 Counterparts. lbis Amendment may be executed in counter-
parts, each of which shall be deemed an original, but all of which together shall constitute one 
and the same instrument. 

Section S.3 Governing Law. This Amendment shall be governed by the 
laws of the State ofNew York, without regard to the principles of conflicts of law thereof. 

Section S.4 No Waiver. The execution, delivery and performance of this 
Amendment shall not operate as a waiver of any condition, power, remedy or right exercisable 
in accordance with the Registration Rights Agreement, and shall not constitute a waiver of 

any provision of the Registration Rights Agreement, except as expressly provided herein. 

Section 5.5 Descriptive Headings. The article and section beadings con-
tained in this Amendment are solely for the purpose of reference, arc not part of the agreement 
of the parties and shall not in any way affect the meaning or interpretation of this Amendment. 
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IN WITNESS WHEREOF, the undersigned hereby agree to be bound by the 
terms and provisions of this Amendment as of the date first above wrinen. 

SUNBEAM CORPORATION 

By: ������������-
Name: 
Title: 

COLEMAN (PARENT) HOLDINGS INC. 

By:.��
����������� Name: 

Title: 

· ·""·· 

: ... . ;;. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

....... : ;.: � :..! :...."' ,': .: I - : :; 

JAMAL SHALLAL and LILLIAN SHALLAl. 
aerivativety on behatf of 
SUNBEAM CORPORATION, 

Plaintiffs. 
v. 

CHARLES M. ELSON, HOWARD G. 
KRISTOL. PETER A. LANGERMAN, FAITH 
WHITILESEY JERRY W. LEVIN. HOWARD 
GJTTIS and MACANDREWS & FORBES 
HOLDINGS, INC. 

Oetenaams. 

ana 

SUNBEAM CORPORATION. 

Nominal Defendant. 

c : , � ;  ' ·  

CL:::� · .  � :  . . . . ... . . � ! , ; :  \ 

: Civil Action No. 98-8739 
: Civ-MIDOLEBROOKS 

DEFENDANTS' JOINT REPLY MEMORANDUM OF LAW IN 
SUPPORT OF THEIR MOTIONS TO DISMISS OR. 
IN THE AL TESNATIYE. TO STAY PBOQEEDING§ 

�c 
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Unitea States District C0un 
Case No. 98-8739 
CIV-MIDDLEBROOKS 

PR�LIMINARY STATEMENT 

T-62 5  P . 003/0 1 2  F-5 9 1  

In their opening memoranda. defendants demonstratea that consider

ations of "wise judicial administration" as &et forth by the Supreme Court in 

Colora@�iver Water Consarvetjoo Ojst. v. Unit@.ci States. 424 U.S. 800, 187 

(1976) warrant tne dismissal or stay of this action - purportedly brought 

derivatively on behaff of Sunbeam to cnallenge the decision of a special 

committee Of Sunbeam's Board of Directors in August, 1998 to enter into an 

agreement 'Mth MacAndrews & Forbes Holdings, Inc. (''MacAndrews"} -

because this action is identical to five previously fifed stOd<holder derivative 

actions currently pending in the Caun of Chancery of tne State of Delaware. 

Defendants demonstrated that each of the factora to be considered under 

�'9@d0 BiY§rweigh in favor of a dismissal or stay in the circumstances of tnis 

case. (Sunbeam Corporation's Memorandum Of Law In Support Of Its Motion 

To Dismiss Or, In The Alternative, To Stay Proceedings rsunbeam Mem '') at 

9-13: Memorandum Of Law In Support Of The Special Committee Defendants' 

Motion To Dismiss. Or In The Alternative, To Stay Proceedings ("Sp. Comm. 

Mem ,.) at 5). 
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Plaimiffs Offer two arguments in response: First, plaintiffs argL1e that the 

fact that their challenge to Sunbeam's agreement with Mac:Andrews is 

governed exctusively by Delaware law is not a ground for abstention under 

Co!oC@gg Rjver: and second. plaintlffS argue that the Court's jurisaiction over 

the pending conscliOated federal securities fraud ct•ss action le re Syobaam 
S&cyntiu LHisimion, Case No. 98-8258-CIV-MiddlebrcOka, supports an 

exercise of jurisdiction here because that action aJlegedlY arises from ''the 

same event.I and occurrences that Ptaintiffa challenge here." (Plaintiffs' 

Response at 4) Neither argument rebuts defendants' showing that Colorado 

Bimc abstentJon is appropriate nere, because neither argument is correct. In 

any event. abstention is justified under CoJmgg River solely on the basis of 

omer imponant factors not disputed by plaintiff&. 

AftGUMEtff 
Plarntiffs do not deny (i) that their derivative claims are identical to the 

derivative claims aS&erted by otner purported Sunbeam stockholders in the 

now-<:onsolic:Jated earlier.filed actions in the Delaware Court of Chancery; (1i) 

that auplication of judicial effort and the potential for inconsistent results v.culd 

necessarily result if this action were allovwa to proceed simultaneously with the 

2 
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United States District Court 
Case No 98-8739 

CIV-MIDDLEBROOKS 

T-6 2 5  P . 005/0 1 2  F-5 9 1  

pending derivative actions in DeJaware; (iii) that the Coun Of Chancery 

acquired jurisdiction over this controversy first; or CM that the Court of 

Chancery can aaequatefY protect the parties' interests. The8e admissions 

alone are suffieient to warrant abstention under Colo@do River. aee Allied 

Machinerv Service, Inc, "' Cateroillarlnc,, 841 F. Supp. 406. 408-41 0 (S.D. Fla. 

1993), Unable to dispute the existence of these important factors weighing 

heavily in favor of at>stention, plaintiffs instead limit their effons to attempting 

to rebut two other factorS identified by defendants as weighing in favor of 

abstention. As explained below, neitner argument is correct. 

First, contrary to plaintiff&' assertion tt\at the applicability of Delaware 

law to tneir claims is irrelevant, this Court has held that "Whether state or 

federal law will be applied" is indeed one of the factors to be considered in a 

Colora'1Q B;yer analysis. Allied.Machinery §end@, Inc. "· Cat@rpjllar toe.. 841 

F. Supp. 406. 408 (S.O. Fla. 1993}; see also Sabgto y. Florida Qep't of fos . .  

768 F. Supp. 1 562, 1567 (S.O. Fla. 1991 ) (dism1ssing federal action in favor Of 

state action 'htlere wholly state law claims were raisea). As explained in 

defendants' opening memoranda. the undisputed expertise of the Delaware 

3 
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United States District Court 
Case No. 98-8739 

CIV-MIDDLEBROOKS 
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couns in  resolving questions of Delaware corporate law is a factor strongly 

favoring at>stention in this case. {Sunt>eam Mem. at 1 0-12). 

In particular, abstentiOn is appropriate t>ecause a 'NBIH:fevefoped bOdy 

of substantive Delaware lawWilJ determine \\flethertne plaintiffs here - and the 

plaintrtf& in ttle identical Delaware actions - have the right to �rs"'8 litigation 

on behalf of Sunbeam. There is no reason for this Court to duplicate the effort 

of the Delaware Court of Chancery in resolving tl'le ic:tentical threshold question 

of �ther any of the Sunbeam stockhOlders challenging the MacAndrews 

Warrant nas standing to pursue such a Claim on behalf Of the company. §B 

7C Chartes A. Wright, et al., Federaf Practice and PtQC8dure § 1 838, at 171 

{2d ed. 1966); 19 Am. Jur. 2d Corporations § 2458 (1986). 

Second. plaintiffs argl48 thm 'fdJiscovory, pro&eallion anu management" 

of the plaintiffs' derivative case will be "inherently intenwined'' with the litigation 

Of the consolidated federal securities action now cetore this Court. Not so. 

The consolidated federal securities actiOn involves a different time period, a 

different set of transactions, a different set Of defendants and a different set of 

legal issues than those presented Dy me plaintiffs• aerivative complaint. 

4 
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The c1a1ms asserted here and in the ident1car earrier-fifed Delaware 

actions arise exclusively under Delaware law. They challenge as a breach Of 

fiduciary duty the decision by a special committee Of Sunbeam's Soard of 

Directors in August, 1998 to enter into an agreement with MacAndre'NS 

v.tlereby MacAndrews would (i) release certain claims it may have had in 

connection witn Sunbeam's acquisition of an 82% stake in Coleman Co. from 

MacAndrews prior to the announcement of Sunbeam's financial difflCiUlties, and 

(ii) agree to permit various high-level Mac:Andrews executive& to continue to 

provide management services to Sunbeam, in exchange for five-year warrants 

allCl'Mng MacAndrew.t to buy 23 million Sunbeam shares at $7 per share (the 

"MacAndrews warrant"). <.S. Sunbeam Mem. at 3-4 > 

By contrast, the ctaima a8aertecl in tne recently filed ccnsolidateci 

amended ciass action complaint in In re Suot!Um �§9.lrit1es LitiQ8tiOJ1 (the 

''Amended 1 Ob-5 Complairn'') arise exclusively under the federal securities 

1sws. They involve questions of v.tlether Sunt>eam and cenain of its former 

officers and Clirectora comminea securities fraud prior to June 30, 1 998. The 

Amended 1 Ob-5 Complaint contains (i) no claim of breach of fiduciary <Suty; {ii) 

nc claim arising under Delaware law; and (iii) no reference to Sunbeam's 

5 
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agreement YAth MacAndrews or the MacAndrews warrant. Indeed, this action 

and In re Synt>enm have only one individual defendant in common, and the 

class period alleged in tne Amended 1 Ot>-5 Complaint in In re Sunb!!@m ends 

on June 30, 1 996  - Yt9eks before the events Challenged in this action. 

As a resutt. litigation of the federal $&curitiee �aima against Sunbeam 

alleging fraud pnar to June 30, 1998 and the Delaware law derivatJve claims 

on behalf of Sunt>Hm challenging the issuance Of the MacAndrews Warrant 

in August 1 998  will be entirety distinct: threshold motions testing the 

sufficiency Of the derivative complaint in this case and the Amended 1 Ot>-5 

Complaint in In re Sunbeam �uld raise entirely c:lifferent issues of Jaw; 

discovery and trial wo�ld focus on unrelatecl conduct in different time periods 

with little, if any, overlap Of witnesses. Accordingly, the pendency of Jn...m 

Sunbeam provides no basis for the Court to exercise junadiction over trlis 

action. 

Neither Of the cases cited by plaintiffs, Meredith v. CitYQf Winter Havea, 

320 U.S. 227 (1943) and American Mfrs. Ins. Co. v. f:dw§rS p. StQ@. Jr. · &  

Assoc., 743 F.2Cl 1519 (1 1" Cir. 1984), supports their contentions. The 

Supreme Court's opinion in Mereditt') merely stands for the unobjectionable 

6 
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proposition that a federal court is not incapable of resolving questions of state 

law. Moreover. the Supreme Court in Mer§QjttJ expressly recognizect (even 33 

years before Coloraao River> that non-exercise of divefaity jurisdiction was 

appropriate in certain circumstances . . Meregttn, 320 u. S. at 234-35. 

In Atmrif.an Mks . .  the Court helQ #lat a 11ay under Colorac:tg Rntar was 

inapproprtate where ''the parauer state action will not decide the issues 

presented in the federal case" t>ecause the plaintiff nact raised cross-craims in 

its federal action that had not been asserted in the state court action. 7 43 F.2d 

at 1 525. No such circumstances are present here: as demonstrated in 

defendants' opening briefs, 1n the instant case. "the Delaware Actions and this 

one present identical issues of Delaware law.·· (Sunbeam Mem. at 9; Sft 1112 

Sp. Comm. Mem. at 2-3) 

Tnus. t>ecause any deciSiOn of the Delaware Court of Chancery will be 

res jydjcata in a federal (or otner) action, this Court could not consider plaintiffs' 

claims if they Chose to re-assert them - or indeed, if they still were being 
litigated - in this fonJm. Sea Nath@o v. Rcv.iag, 651 F.2d 1 223, 1 226 (6 .. Cir. 

1981) (barring shalltholder's c1a1ms as res j�ica!i because ·�o shareholder 

derivative actions arising under Feet R. Civ. P. 23. 1 , panies and their privf88 

7 
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include the corporation and all non-party shareholders"); accord Stella 'v. 

Kaisar. 218 F.2d 64. 65-66 (2d Cir. 1954); � ilso 1 9  Am. Jur. 2d, Corpora

tions § 2471 (''a valid final judgment rendered on the merits in a shareholder's 

derivative acticn is res judicata, binding on an snareholders inciuding those not 

made parties to the action, as well as the corporation and its officers") (citing 

cases); In re Home, 44 B.R. 796, 797 {S;O. Fla 1 984) (collaterally estopp;ng 

debtor from relitigating issues 'Mlich had been pursued by his corporation 

against defendant in a prior adversary proceeding). 

In SYm, because simultanee>tJs litigation of this action and the identical 

Delaware actions wculd only be duplicatJve and wasteful of judicial resources -

and Of tne resources of S�nbeam, on 1Atiose behalf this action is purportedly 

t>rought - abstentiOn under Coloraao Ri\'ar is appropriate. 1 

1As explained in Sunbearrrs Opening Memorandum. Sunbeam has 
adopted an efficient anes sensible bifurcated approach to its litigation prob
lems: claims based on lhe federal securities laws and related Claims should 
be tried in thi& Court, and claims (like this case) that primarily present issue& 
of Delaware corporate law should De resolved 1n the OelSWltre Court of 
Chancery. (.S,U Op. Mam. at 3) 

8 
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United States District Court 
Case No. 9S..S739 
CIV-MIDDL.EBROOKS 

For the reasons statect above. the Court shOUld dismiss or stay all pro

ceedings on Plaintiffs claims pending re80fution of the earlier-filed Delaware 

1'/�� � .  M 
Florida aar No: 254908 
KATZ. BARRON, SQUITERO 
FAUST & BERMAN, P.A 

2699 Soutn aayshore Drive 
Seventh Floor 
Miami. Florida 33133 
(305) 856-2444 . 

-and-

Michael W. SchWanz 
WACHTELL. LIPTON. ROSEN 
& KATZ 

51 West 52"" Street 
New York. New York 10019 
(212) 403-1 000 

Attorneys for Mac:Andrews & Forbes 
Holdings, Inc., Howard Gittis and 

Jerry W. Levin 

9 

Florioa Bar No. 254908 
KATZ. BARRON, SQUITERO, 

FAUST & BERMAN. P.A. 
2699 South Baysnore Drive 
Seventh Floor 
Miami. Florida 33133 
(305) BSS.2444 

-and-

Thomas J. AIJingham, II 
Sf(AOOEN, ARPS. SLATE, 
MEAGHER & FLOM, LLP 
One Radney Square 
P.O. Box 636  
Wilmington, OE 19899 

Anomeys for Nominal Defeiidant 
Sunbeam Corporation 
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United States District Court 
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Bruce J. Berm , Esquire 
Florim. Bar No. 1 59280 

WEIL. GOTSHAL & MANGES LLP 
701 Brickell Avenue, Suite 2100 
Miami. Florida 331 31 
(305) 577-3100 

-and-

Irwin H. warren 
weu .. , GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New YoJi(. NY 10157 
(212) 31().8000 

Attorney& for Defendants 
cnarlea M. Elson, Howard G. Kristel 

CEBIJEICAT5 QE.§EBYJCE 

T-625 P . 0 1 2/01 2  F-591  

I HERUY CERTIFY that a true and correct copy at the foregoing was 
served by U.S. mail, first class postage prepaid on this J.9._ day of January, 1 999 upon: TOd Aronovitz, Esquire, Arono..,itz & Asaociates P.A . Musuem Tower. Suite 2700, 1 50  w. Flagler Street, iami. L 331 

/: 
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I N  TBE 'couaT O? CHANCERY or THE STATE OP P�LAW.Altt 

IN AND roa NEW CAS'l'L! COUN'?Y 

PRE SCOTT G�OUP SMAtL CAR , L . P . ;  ) 
� H IL ' JANA FROHt.ICH ; PHIL D .  ) 
FROHLICH , l:Rl.1 LEROY WARRlbl ) 
8�WER ; and CED! ' CO . ,  ) 

) 
Petitioners , ) 

) 
v .  ) 

) 
THE COLEMAN COMPANY , INC . ,  ) 

) 
R�spond•nt . ) 

C .  A .  No . I 7 JI � .a. Ne.. 

PEtXTION fOR APP!A,IS� OF i%cx:Jt 

Petitioners , by thei• U.'"ldcJ:"•i<Jn•cf attorney• , 1tate aa 

tollowe s 

l .  Re1poedent , The Cole!ll@ COlQPany , Inc . 

corporation of a merqe.r ( "Merg•r .. ) l>etv••ll it and a subsidiary 

of sunbeam Corporat ion C " SunbeAJn• ) ,  eff•ctiv. on J�nuary 6 ,  

2 0 0 0 . 

2 .  Upon the merqer becomj.nq •ffective, each share of 
I 

Colem.n co=non stock wa• converted into • ri9ht eo rec•iv• $6 . 44 

in ca1h and $0 . 5677  of. a share of Sun.beUl comnon stock , or , 1ft 

lieu the�•of , th• ri9ht to elect apprais4l p�r1u&nt to 8 

) � � s 2 6 2 . 
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• 

• 

3 .  !m?Mdiately prior to the tterQ�r , peti tioner 

Pre 1 c ott Croup Small cap , L .  P .  t.1.1.S t.ha beneficial owner of 

3 8 0 , 4 0 0  s hares of Coleman common stock; petitione r s  Phil ' J � n� 

froh l i c h  we � e  the beneficial owner1 of 17 , 0 0 0  snare• of Co leman 

common stoc k ;  petitioner Phil D .  Frohlich , I!tA was th• 

beneficial owner o! 1 0 , 0 00 shares of Coleun common stock and 

petitioner Le roy Warren Bre�•r was the benef iei&l owne r of 

l 0 , 00 0  snare s of Coleinan common stoek ( col lective ly , 

" Petitioners · Shares � ) .  

partne•ahip �hioh acts a s  nominee f or the pepas1tory Trust 

Compnny ( "D�C '" ) ,  a. securities depos itory . A.t all t iMS re levant 

he�eto , Cede ha& b••n the holder of record of Petitioners • 

S hares . Whi le Cede appears as a petition•� in this action aa a 

ho l der of record of Petitioners • Shares , 1� doea •o oniy At tno 

request of the beneficial owners , the 'true parties-in .. int�rest 

s et forth above . Cede has no interest in thi• -.attar other than 

to take those steps which are n•�••suy to ensure that the 

beneficial owners a:e no't denied 1:heir rl9nt .. • -..s benef icial 

owner• of Petitioners • Shares , and C•d• •s •waea no !urther 

respons ibi lity in thi a :l&tter . 

S .  Wit hin the time p:escrib•d by 8 � '=- S l62 , 

� petitione rs caused to be de l ivered to coleu.n written demand• 

- "\ -
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• 

tor apprai; al o f  Petiti oners ' Sh•�•• 1 in accord•nea w1'th s 

� � s 2 62 . 

6 .  Peti tioners did not "ote Petitioner• • share s i n  

favo r ot 'the Merger and have not withdrawn their demands tor 

apprai s al . 

7 .  Petitioners , there fore , have compl ied with �h• 

prov i s ions of 8 � '-'. S 2 6 2 and Al!'• •ntitled to a 

Shares . 

WHEREl'OU , petitioners demand ,. pu�auant to 8 

2 6 2  that : 

1 .  The court determine and direct. that r�upondent 

pay to pe-eit ioners , and all other Coleinan stockholder• •ntit1•� 

to appr.ai 11Pal , the f:li.i- v•lu• of the ir share• of Colem..sn common 

stoe k ,  to9ethe� with intere!t from the dote of the Ker9er : 

2 • Th• Cour't tax all coa t• of "the · proceedinc;s upon 

re spondent ; and. 

J .  The CoQrt qr ant such other a.nd fu�t.he;- relief 11 

it may deem j ust , p�oper and cquitAble . 

16div-007091



08A37 /02 09 : 20 

• 
.. 

February 22 , 2 0 0 0  

• 

William O .  L� 
JessiC"• leld1n , .. ... 

1 2 0 1  w .  Marke� St . 
P .  o .  Box 1347 
Wi lminC]t.9n , OE 1 9 899  
( 302 ) 6 5 8-�200 

Attcrn•ys to� �•t1t1oners 
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2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

THE COURT : I t h i nk we ' re g o i ng t o  g i ve 

t hem an opportun i t y t o  t a l k  about t h a t  s o me more . 

For argument s ak e , a s s ume wha t  t h
_
e y  s ay i s  

t ru e , t h a t  t h e r e  w e r e  t h e s e  p e op l e , t he B l a ckst one 

report was prep a r e d  by We i l  Go t s h a l  and B l a c k s t one 

for S unb eam ' s  l i t i g a t i on c ommi t t e e  b e c aus e p e op l e  

were c ompl a i n i ng about t hi s  s a l e and s hareho l ders 

were s aying , we got r i pped o f f , we d i dn ' t g e t  

anyt h i n g  o f  val u e , b l a ,  b l a ,  b l a . S o , wha t a re we 

g o i ng to do about t h i s ?  S o , t he y  c ome up w i t h  t h i s 

report , wh i c h  obvi ous l y  d i s cu s s e s  t h i ng s  t ha t  you 

a l l wou l d  be i n t e re s t e d  i n . 

Why woul dn ' t  t ha t  be work p rodu c t ?  

The que s t i on i s , i f  - - i t ' s  not p r i v i l e g e d  

i f  t h ey were l oo s ey - go o s ey w i t h  i t  a n d  gave i t  t o  

C o l e ma n  and t h e y  are n o t  i dent i f i ed t og e t he r  a s  

de f e ndant s ,  you ' re r i gh t  a b o u t  t ha t , I t h i nk . 

Wha t do you t h i nk about wha t they s a i d , 

t ha t  t hey were t h r e a t e n e d  o r  s u e d  a s  j o i n t  

d e f e ndant s ?  

MR . H I LL : I a g r e e  t ha t  t he , t o  the b e s t  

o f  my know l e dg e , C o l eman Parent and S unbe am were 

j o i n t  d e f endant s .  

Here ' s  what happ e ne d , C o l e ma n  t h re a t ened 

s u i t , o r  r e s c i s s i on ,  a s  Mr . Neume i e r  s ays , s u i t  or 

3 9  
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IN TRE Cllt.CUIT COURT OF TBE Flfi'EEN'Ill JUDICIAL CIP.CUlT 
IN AND FOR. PALM BEACH COlJNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, Jlo.JC-, 
PlaintilI, 

v. 

'ARTHUR ANDERSEN LLP md 
PHILLIP E. HARLOW. 

Dofen.dants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

�--- -----��--�--����--- ) 

Case No.: CJ\. Ot-06062AN 

Judge Stephen Rapp 

ANDERSEN'S MonON TO COMPEL THE Pl\ODUcrION OF 
A NON·l'IUVILBGED COLEMAN PARENT DOCUMENT 

Pursuant to FlOrtda Rule of Civil Procedure l .380(a.)(l), defendant Anhur Anderssn UP 
('4 Andersen'") l'C3pectfully moves tbiS Court fer an order compeJ.llng plain.tiff Coleman (Parent) 

Holdings. Inc. ("Coleman Parent.") to produce all copies of a document oris;inally from Ernst and 
Young numbered CP 41 767-41175 (the 0".B&Y Memo"), Coleman Parent produced the 
document to AMenen in December, 2001 end labeled it as ··confidential.'' When Andersen 

requested in late May. 2002 'tbat Colemazi Parent allow �sen to show the docume;nt to a 
thitd pany despite the •tconficlentlal" label, Colcntan Parent refused, assened a clain'l of privilege 

over tho document. and demanded rh� teM"n of all copiei. Because Coleman Patent's belaled 

uscrt.ion of privilege 1s SJOundlets, Anderlen. �tfully tcq�••ta the Court to 1.'eQ.uire Colem.an 

Parent to return the docun1ent to Andersen.. In additiOn, Anden;ed. asks that the Court remouc the 

"Confidendal'" laboJ, so that Andersen can show the document ta third pani�. and, if need be. 
other courts.1 

' .Andersen al$o aab Colemml .hreal to brini a c:opy of d.c �1 to the �g so thai !udgc Rapp can see the 
r:Jm;umeni.. 
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Thia lawsuit arose out ofSunbcmn's financial collapse tbllowing its acquisition of The 

Coleman Company and tw0 other companies at the end ofM� 1998. Plaind.ff Colc:.man 

Parent controllc:d 8 t % of The Coleman Company priC)'f' to selling that Company ttJ Sunbeam. 

Coleman Parent recaved shares of Sunbeam stock in the transaction. in addition to Caih and debt 

rcduotion. 

After the tramaction Ibo Sunbeam stock price collapsed. Coleman Parent thrc:iatened to 
I 

sue Sunbe�. Sunbeam's Board of Directon ftmn.ed a SpeCial Committee to fonnulate options 

for settling Coleman Parent's potential oleims. One such option was that Sunbeam would offer 
Colenwi Parent wammu in cx�hense for a. promise not to we. Tho Special committee of the 

: . 

Sunbeam board hired legal adVisors, Weil � & Mangea r•Weil Gotshal•'), and fuuuM:ial 
advisors, The Blaekstone Giovp. Working in concert,. Weil Ootshal and The Blacbtone Group 
pcrlbtmcd a valuation analycis of rhe warrants. The: warrant valuation analysis is described in a 

written ropott, the ••Blackstone Report." Sunbeam offered, and Colem� Parent acoepted. the 

wuranta ac the settlement oomidctation. 

The Blackstone Rcpoit ii critical evidence concc:mii\g Coleman Parent's allegation that 

it was � in the Sunbeam transaction. Funhcnnore, oaunsel fbr Coleman Parent hae 

admi� to th• Co\lrl that Andersen ia wtitled to a "aetoff' equal to the compensation Coleman 

Parem has already received mnn Sunbeam? The Blackstone toport �ecifically addressed the 
value orlhe wananta Sunbeam pve Coleman, and ia vital for d8tenniniitg wbAt 1he valuo was. 

Despite the obvious importance of the Blackstono Report. Andersen bas $till not been provided a 

2 see Gia JIDURy 3, 2002 Heerislg Trmscdpt. p. 23-24, aaacbcO aa Ex. A. - Mr. Scatola stated dw eo'-n PMllDs 
mad �m .._eoiuuoc:t a ..a:k:m;n•," encl that -Cc)Jearly (the setdeiac:m) would "-" a �ta:.f!'for Allder&en. � 11U been ncoi""4 � ill c:vmpens:nion fw laMeS susllliJled in this lrlDSaOdon would be a setoff 
a� any claim aaainlt Andencu... · 
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copy. Andersen baB subpoenaed Weil Got&hal, but Weil Gotshal refuses to produce the 

Blackston• Repotr. Weil Gotsbal �ontond.s the R.epOJ1: i£ protected attorney work product. 
Andersen needs rhe "E& Y Memo'' at iuue here to dc:momtrate to Weil Gotshal that any 

privilege concerning tho Blackstone Report bas long been wei.,,ed. The document A.Jidcrsen 

seeks from Coleman Parent (CP 41767-41775) is au Bmst & Young memo addressed to the file. 

lt reveals thr&t Ernst & Yo�� a thitd party who was Coleman ·s auc;litor, not Sunbeam's ·- had 
full access to Th� Blacbtone R.eport. In short. the document ntabtisbes conclusively that the 

• 
BJM;°katA)ne Roport was sbared with rcprcsent11-tives of Sunbeam's adYer&iU)'. and cannot be 
protectm wort produ� Andersen niust chow rhe E�Y Memo to Weil Gotchal, :uid if necessary 

ro the New Ymk Courts, "\n order to establish that the: Blaclcstone Report is.not privilc:gcd end 
, . 

must be produced. Coleman Parent originally produced the E&Y Memo to And.exsen. atid 

labeled it ••contidenual." When Andersen requested pennission to show the B&Y Memo to 

Weil Gotsllal, howovor, Coleman refused, and belatedly claimed that the E&Y Memo waa itself 

ARGUMENT 

There ls no basis for Coleman Pareiit's contention that tho B&Y Mezxio is priVileged. 

There is no suQfJStion that it was prepared by a 1awym' or with the assistance of a lawyer. or that 

it wu prepai-ed. hy anyone other than an auditor or tax professional who Vtl'Otlci:d for Bmst & 
Young. Nor is there any �dcnce of a privileaed communication with a la'llV)'er' s client - it was 

ad.dresacd to "The Filea." 
Coleman Parent attmnpu; to argue that the document is privilegod beoauso it refetenccs 

and ln.ctl.ldoa porti� of The Blackstone R.epon. which Coleman Parent con1e1u1s is the protected 
attorney work-product of Weil <lotsh&l. 
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The sole; claim. of alleged privilege on which Coleman Pa.rc'Ot relies - that pertaixllng to 

the Blackstone Report - is one that Coleman Parent has no standing to assert. Courts routiDely 
he.ve held that only the: attomey who created the work product or the client on whose behalf the 
work product was created have standing to asi;ert the privilege.. Soo In R• Grand Jury 

Pt'Ocudlngs. 604 F.2d 798, 801(3d Cir. 1979)(notbig that the lawyer who created the wgrk 
product as well as lhe cliDnt who paid for it may a&seit the privilege); State uf Florida v. Rabm, 
49' So. 2d 257, 262 n..8 (Fla. 3rd D.C.A. 19116)(.stating that thc:i work product privilege "may be 

I 
u3CNd by either the client or the attorney."). The BlaekstoDo R.epott was created by Weil 

Gotshal. whose 1tlientwu Sunbeam's Special Cosnmittes. not Coleinan Pzi.ront. Coleman Parent 
cannot assert any privi• over the Blackstone Report. much less rely on s.u.ch an ·allcgGd l I I 

privilege aa a baais for withholding a different dOCUmmt. 
Furthermore, if the Collrt detcnnines that Coleman Parent bas no standing to assert Weil 

Ootshal"s J>Iivilcp, the Court 12eed not mlci on whether or not the Blackstone Report itself 
contains privileged iufannation. .AndcrsM would simply Show the- E & Y document to Wvil 
Gotshal in order to dcmon»trato to them that any work-prod\1Ct privile&e that attached to the 
Blackston� Report bas been waived. Any filrthet dispute reprcUng the Jlepott could then be 
Rttled by Andersen and Weil Gotahal., rather than by Colcnim Paroixt. 

I 
Even if ColCJndll Parent had standing to aasert the wortc produet protection over the 

Blackstone Rr;port, however. that protection ssanuot extend to the .£ & Y Me:mo which Andcnen 

now seeks. When a privileged dc>cuulent is mown to a third party 84d quoted iP. th� th1rd parry'$ 
doc\J.tt\ent. the privlle� is waiYed. not somehow cxtond.ed to also cover the third parcy'c 
document aa Colo.man Parent argucs.3 It ia also clear fi'om the case law and th.a purpo"5 behind 

3 Wilham the Pf'ltltle.e &!Weil Oorshal, h is  diBicWt ro lmow die exact faote and c:1=lnuamces W!lkb lcid. io die 
QJ\l&tiOll of 1be Report. aod thetetbre ii is hard io ana1y.m wbcblr :my WOik pmduet pririlsp .w.r •ttlcbed to the 

4 
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the woD: product·protectlon that if the work product document is disclosed to a pany in an 

adversarial relatiombip vdth lhe disclosing pany, lb� wotlt product privilege is wiU,,ed. Florida, 
New y ork, and federal case law all DI&ko this clear. s�e V°l.SllQI Scene lnr;;. Y. Pil/dngion Bros •• 

508 So. 2Cl 437. 442 (Fla. 3nl D.C.A. 1987)('"a disclosure . . .  does not waive the worlc product 
ptivikgc unless it i5 'inconsistent With the maintenance of secrecy ftODl the dis�losing �arty·-" 

adVCJ'$U)' • • • [that ii, that itl substantially increases the possibility of an opp0&ing party 

obtaining the int'bnnation. '")(intemal. citations omitted); Cluzrter On• Bank, F.S.B. v. Mtdruwn 
I 

Rocltester. L.L. C., 738 N.Y.S.2d. 179, I 8tS (N.Y. Sup. Ct. 2002)('.When a party voluntarily gives 

to iu adYersmy docmnt11t5 that share the thought procossea; of counsel. the WQrk·produot 

priviloge disappears.''); Salomon Br�. Tr�sury Uiig. v. Steinhardt Partmefs, L.P., 9 F.3d 230, 
/ . 

235 (2<l Ctr. 1993)("The waiver doetrine provides thaI voluntary discloaure of wortc product to 

an advcnarywaives the privilege as to other parties."). To the extent that the E&Y Memo 
disell.l&ei and quotes the Blackstone Report, it simply revea!S that the Repo11 war; p:ovided to 
representative& of Sunbeam's adversary. and lost any privilege it utlght have had.4 

Finally, Anderse4 also asks that the Court remove the ""Conflc1entiality" lal>el from 
CP41767-77S . .A.Ceording to the Stipulated Confidentiality Older in effect for this case. 

dOcuments may b.: marked gOtlfidential if they .. cou.stitutc, contain, reveal or reflect PIQPrietary 
. 

or ooniidential trade secrets or tecbnical, business, fitlancial or persomi.el infom:ibtion of a .cUJl'eJlt 

nature." (Stipulated Confidentiality Order, , 4)(&. B}. A routine valuation lil&lysis done in 
1999 cantlOl be 5aid to tall un&ier tbil category. The Confidentiality label should be remom fO 
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that Andersen can frttely show the document to Weil Gotsbal and persuade them to tum over the 
Blacbtone Rei>on. If the Court does not choose to remove the Confidentiality label. Andersen 

aks. that the Court at least order Coleman Parenc to give .Andersen permission to show the 

document to Weil Gotshal, and if need be th� New Yorlc Courts. AB Colemaxt Parent•s stated 

basis for withholding the E&Y Mc.n\O is to protect Weil Ootshal's work product, it can have no 

basis for refus1ng to allow Weil Gotlbal to see the document. 

CONCLUSION 
' 

For the foregoinsreasons. Andersen asks the Court to declare that CP 41767-77S is .not 

privileged. nor does it contain confidential infonnatton. Copies of the document should be 

retWDed to Andersen, aJld the Confidentiality label Miould be removed from the document. 
I ' 

Dated: June 'l ?-. 2002 

6 
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Respectfully SU� 
-�� 
Hmk JacJrson 
Fla. Be- No. 866717 
Holland &: Knight LLP 
625 North Flagler Drive. Suite 700 
Wen Palm Beach, FL 33401 

Mark L. Levine 
Made S. Ouweleen 
Hamilton H. HJll 
BartlitBeck: Herman Palen�� & S�n 
54 W. Hubb� Suite 300 
Chicago, IL 60610 

Ben Preziosi 
Curtis, Mallet-Prevost, Colt & Mosle LLP 
101 Park Avenue 
New Yotl<, NY 10178 
ATTORNEYS FOR DEFENDANT 
ARTHUR AND.BRSBN LLP 
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CERTD'JCATE OF SERVICE 
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I hereby CQ"tify that a. true and correct copy of the foregoing Arthur Andersen LLP's 
Morton lo Compel TM P1'0duction of a Non-Privileged Coleman Parsnt Document was served 
on the tollowing oounsal via facsimile and U.S. Mail on this .l._l!,lday of June. 2002. 

To: .Tet01d Solovy 
Matt Neumeier 
Jennet & Bloc;k, LLC 
One mM PINa, Suite 4400 
Cbi�ago. lL 60611 
1aQ1' Scarola 
Sean;y. Denny, Scarola, Bamhatt and Shipley, P.A. , 
2139 Pahn Boaoh Lake Blvd. . 

West Pelm Beach, FL. 33402 
Counsel for Plaintlff Colc:ma!l (Parent) Holdings. Inc. 

Gerald Ricllnwt 
Rlchxnm Qrce&'W eil Biumb�h Mirabito &: Chritte.nsen, P ./\. 
One Cleulalce Ccutre 
250 Australian Ave. South, Sllite 1504 
West Palm Beach. PL 33401·5016 
Counsel tor Detendalrt Anderson Worldwide Societc Cooperative 

Sidney Smbb& 
Jones. fOSTGr, 1olmstcm Ir. Stubbs. PA 
�0-' South Plagier Drive, SUite 1 1 00 
West Palm Beaoh, FL 33401 
Counael for Defendants Arthur An.doreen LLP (an Ontario limited li-1>ility partnmhip), 
Arthw- .Andersen 4 Co. (a Hong Kans partnership)i Ruiz, Urquiza Y Cia. S.C. (a 
Mexican patmer&bip), Porta, Cachafeiro. Laria & A.tooiados (a Venezuelan panncrsbip) 
and Atthur Andersen (a United Kingdom pii11n.cnhip). 
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I:cwin Jacobs 
Weit Gatshal & Manges 
767 Fifth Avenue 
NY, NY 101.!3 
Sunbeam CO!pOration 
Christopher Malloy 
Skadd.n, Axps, Slate. Meaght;t" & Flom lLP 
Pour Times Square 
New Yol'k,. New York 10036 

/ 
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IN THE i'l:TI'EEN'l'H JODJ:CIAL Cl::R.COl:T COURT 
IN rum FOR P.Jl.LM BEACH COON'l'Y, B'LOR.IDA 

CASE NO . :  CA O l. - 0 6 0 '2 AN 

Page l 

ORIGINAL 
COLEMAN (PARENT) . HOLD.INGS I .INC . I 

Plainti ff . .  I . .  
vs . 

AR.THOR AmlBRSEN , LL.P anCl 
PHILLIP E .  HARLOW , 

; 
· / Detendants . 

- · - - - - - - - - - - - - - - - - - · - - - - - - - - - - - - - - / 

COURT REPOR� ' S  TRANSCRIPT 
OF nm PROCEEt>:J:NGS B:SP'OltZ nm CO�'l" 

PRESJ:D.ING : HONORABLE STEPHEN RAPP 
We•t P•lm Deach, Florid� 
Thul:"sday, January 3rd, 2 0 0 2  
1 i l4 p . m .  - 2 : 5 7  p . m .  

EXHIBIT 
I ____,_/l_ 

fLO!lJDA CO�T i.EPOllTI:NO $61..&89�P 

Rece i ved DT-31 -0Z OT:44Pm From-ZI Z  T35 2000 To-1reenber1 t raur l r  wP Pare 0 1 3  

I I 
' 

I 
� ' ·' . 

16div-007102



0?/31/2002 1 9 : 45 SKADDEN ARPS � 915616556222694010 
N0 . 020 D014 

_ J UN. 2 7. 2 0 0 2  3 :  42PM NO. 0 1 49 P .  \ 1 /23  

Pqc 23 
1 a hundred and ten mill.ton dollars . Arthur Andersen has 
2 ••ttl�d t.ha� claim. our claim was not part of that 
3 action . we bAve a separate c1aimr and the position that 
4 we are in 1s that �a brou�ht claims against Sunbeam in 
5 1 9 , B . Tho�e claims again= t a"Wlbeam wera sectled . �n 
6 connection with that aettlemenc , very interestingly and 
7 significai\tly, Sunbeam , in conneQCion with that 
a litigat1on, SunbeAlll never ra.ieed 'any i�aue with regard co 

. . 
j the va1ua of what it received in . this transaction . Not 

10 
ll 

l3 
14 

15 
1.6 
17 
18 

only did it nee r-1•e any 1esue wi�h res-ard to the value 
Qf what-�t rece1ved, ic expr•ssly waived � poseihle 
clai� with ra5pect to the value of what it recei�ed in 
connection w�cii i�s set �lament . 

so , while Sunbeam has �ressed ics coaiplete 
sat1s:ac�ion with �ha transaet1cn in whieh it engaged ,  
Arthur A:n.darsen seeks t o  raise tbe issue e.nat Sunbeam was 

cheat.ad . 
THE COtm..T :  Let me a.sk you this ; Co1etlUU1. had 

19 �rev1ous1y sued s�a�? 
2 0  MR .  SCAROLA: Coleman ha.s pre\'10"U.sly aued and 
2 1  se�elea its claim , Coleman Parenc Holiii� .  
22 MR. .  LEVINE : That ' s  not c:orrect. . 

23 MP. .  SCA!lOt.A: They negociated a settlement . 
24 It never resulted in a lawsuit . 

25 
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1 
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MR .  SCAROLA ; Cl�arly it would be . Whatever 
2 ha� bean received al�eady in compensatio� fo� lo�ses 
3 sustained ift this transaction. would be a setoff agai.wilc 
4 any claim against Andersen . 
5 So , what we have , etripped to its bare 
6 essent ials , is this a�gument in connection with the 
7 diseQvery that is current ly pending betore the Court . 
8 Andersen is in a position wnere Ahde�een has goc to admit 

i I 
9 chat he cheated. colemAn Parent in " tne Sunbeam deal 

lD t>ecaul!!le :Lt ha• already pu:bl.i�1y admitt9d c.hae it 
l l  certifi� . �a1&e financial sc.atemencs , mat�J.al.ly false 

. l 
l.2 f inaneia.i •�atement: s �hat ooul.d net and shoul.d noe. be 
1l relied upon . And��sen cheated Coleman Parent in the 
14 Sunbeam Qeal , but Coleman Parent , luldersen say� . should 
15 not be tully compene&ted for its ios� bcgause maybe , 
16 sheer speculation . rAEl.ybe '!'he Coleman Company s�ock that 
1 7  Sunbeam goc waa wo�th lg�s than Sunbeam - - excuse me - -

18 worth less ehan Andersen tol4 Sunbeam thac ic was wo��h 
1 9  because Andersen � &  tha one th.a� nelped � o  cond.uct the 
2 0  clue diligence . Not only did i t  help t.O conduct the dua 
l1 diligen.c:e , hu� in the financial statemencs that tollow 
2 :2  th.is transaction, Arthur Andersen said that. t:his va !I  a 

2 3  two bi llion dollar deal . They reprasented that whac 
24 Bunbeatn got wa.e - -

2 5  

R1�1 i v1d 07-S l ·DZ D7 :44pm 

MR .  LEV•NB : Your HonOr, :c • m  go:ing to object . 

FLOR.IDA COUIJ RErOlt.TINO S61-61!i)..OH9 
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IN Tim CIRCUIT COURT OF THE lrlFTEENTB JUDICIAL CIRCUIT 
IN AND FOR PALM :BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINOS, INC., 
Plaintiff, 

v. 

ARTHUR ANDERSEN LLP and 
PHILLIP E. HARLOW, 

Defcdtnts. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.; CA Ol-06062AN 
Judge Stephen A. Rapp 

JUR1' TRIAL DEMANDED 

S]JPULA TRI> CQNFIDJNTIALIT1' ORDER 
The #es hereto hereby s'dpulate and agree to the following Confidentiality 

Order: 

1 .  Scape o.(Order. This Order shall apply ro all non·public and Confidential 
. .... - -

(as herelnaftc:r dc.fbied) materials ,Produced in lbilll litiption and all tc.9tbnony given in any .... �· ==--

deposf ti on by any pany to the litigation or by any person or entity that is not a pany hereto (a 
�'non-_pany"). to all non•pubJic and Confidential Jnformation disclosed by any pany hereto duriD& 
the course of the captioned litigation and to all non-public information disclosod to any pany 
hcicto 'by any non-party in respome 'to the service of a subpoena or notice of deposition on .a 

11011-pany ln connection with the �oned litigation ('�Lid9aticm Materials''). 
2.  This Order shilll not apply t0 an..v docwnCJ:St, testimony or other 

informatjon that {a) is already in a receiving pa.rty•s po�ession at the time it is produced, (b) 
becomes aonerally available to ihe public other lban a.s a result of disclosure in vioJation of ibis 
Order or in bnnich of any other legal obligeuo� or (c) becomes available tc a party other than 

through voluntary or required production from a person or party who obtained the do�ent. 

lestimony or other lnfonnation without any confidentiality restriction. EXHIBFf 

I 6 
. · -- - - · - .. - .  
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3. Liugation Material:s and the information derived therefrom shalJ be used 

solely for the purpose of preperins for and t:0nducting this Jitieatlon or any other litiaation 

arising therefrom. and shall not be disclosed or uHd for any other purpose. 

4. Any party or non-party may designate as "Confidential" any Litigation 

Materials 01 portions thereof which the party or n0tt·party believes. In good faith, constitute, 

c;oritai� reveal or retJcct propri•'WY or confidential' trade $ecJ'etS or 1ecbnical, business, financial 
or personnel iftfo1111adon of a ouncnt nature. If a � or non-paJ'l}' :PfOduces Litigation 
Matcriab tha� have been produc�d in another litigation or to any government entity and such 

Litigation Materials have been designated confidential or were accompanied by a request that 
. � 

� � 

confidential treannen!'be accorded them. Sllch Litigp.tion Materials shiJU be deemed to ha�e been 

designated 1•Con.fidei11iar• for purposes ofthi1 Stipulation Md Order. 
5. Any documents or Other tangible Liti1a1ion Materials may be designated 

as ''Confidential" by ma:king every su�b page ••confidential" or by infonni.iig the other pany in 
wrltiJJ! !hat such material is Confidential. Such markings will be made in a manner which does 
not obliterate or obscure 'lbe contem of the do�t or other tangible Litigation Material. If 

Litigation Material is inspected at the: choice of location of the parry or non-party produ«;ing or 

dis1;losing Litisaiion Materials (a "pn>efucing party''), all such Litigation Material sbaU be 
presumed at such inspection 10 have been desiiJla\ed as Confidential by the produ�ing pany until 

auch time as the producing Pll11Y provides copies to the party that requested the Litlption 
Material. Produ""ion of ConfidentJal Maicrial for inspection and �opyins £hall not constitute a 

waiver of confidentialitY. 
6. Deposi1ions or other te"imony may be designated '"Confidential" bY an:v-

onc of the followins means: 

·- -- . - · _ " ,  .. .,,. .. 

R101 i v1d o7-al-o2 
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(a) stilting otalJy on the record, with reasonable precision as to the affected 

lestimony, on dse day the lestimony is given that this Information is "Confidential"; or 

(b) stndini written notice designating. by page and line. tbe portion:i of lhe 

tnmsaipt of the deposition ot other testimcny to be treated as .. Confidential" wmtln l 0 

days after receipt of Ute transcrlpis. 
7. The entire tranSCript of any deposition sbaJI be · treated as ConfidcnUal 

Material . until thirty days after the conclusion of lhc p�sition. Each pa1e of deposition 
' 

transcript designated as Confidenri-1 Material shall be stamped, as set forth in paragraph S above, 

by the coun reporter or coun.sei. 
! • / . � 8. · .1n the event it become' necessary at a dq>0sition or hearing . to show any 

Confidential Material lo o wiiness, any testimony related io the Confidential Material shall be 
deemed to be Confidential Material, end th• pages and lines of th� transcript that set f0>1h �-c=-=.h==---

testimol'\y shall be Stamped as 'et forth in }'araaraph ' of thb Stipul"tion. 
9. Liiigation Materials designated .. Confidential .. and any copies thereof, and 

the Information contained therein, shall noi be given, shown, made avaiJeble or COl!UJlunicated in 

any way to anyone except: 

(a) The Ciiclii't Court of the Fifteenth Judicial Circuit In and for Polm Beaeh 
Couney, Florida (the "'Court") (including Clarks and other CQun personnel). Litisation 

Materials designated ·•contideniial" and. any copies · thereof, and the information 

contained lhereiZJ. that are filed with the Court or any pJeodi21gs, motions or othQ" paperP 
filed wim the Court, shall be filed under seal in a separate sealed envc:lope conspicuously 
.marked •&Filed Under Seal - Subject to Confldentiality Order,� or With such othei-
m.arkmgs u required by Coun rules. and shall be kepl under seal until funher ord.?r of the 

•. ,.,_ .. .. .  •11 ••�c 1 

Re�e i ved 07-3 1 -02 07:44pm F rum-2 1 2  TSS 2000 
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Court. Where possible, only those ponions of fifolgs with the Coun that dfaclose matters 

designated 14ConfidentfaJn shall be filed under seal; 

(b) counsel to the panies, including co-CQunsel of record for the parties 

acnially assisting in the prosecution or defense of this litigation, and 1he legal associates 

and clerical or other sup,pon staff who are employed by such counsel or attomeys and are 

working under the e;r<press direction of such co�el or anomeys; 
(c) parties and current officers and ��mployees of panics to ttie extent 

reasonably deemed necessmy oy counsel dis1::losing such infonnauon for the purpose of 

assisting in lhe .prosecuuon, 
or defmse of this litigation; 

... I � 

{ d) . butside photocopying, graphic production services, litigation support 

services. or investigawrs employed by the panic:s or their counsel to assist in this 
Jiligarian and computer personnel performing. duties in relation to a computerized 

litigation system; 

( e) any person who is a witness or deponeritr a�d his or her cOU1J1el, ®ring 

tht course of a depoSitlon of testimony in this Jltigation; 

(f) any per�n who is a potential fact witness in the lititatiOJl. provided, 
however, thm a person identified solely in 1his subparagraph :shall not be permitted to 

retain �pies of such Litigation Material; 

(a) eoun reporters, s�enographcrs, or videographers who record deposition or 

other testimony in the litigation; 

(h) expens or c:onauhanrs retained in connection with tne litigation; 

(I) nny person who is indicated on the face of a document to have been an 

aUthor, iaddressee or copy recipient thereof, provided, however. that a person identified 

F rom-21 2 735 2000 
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soJcJy in this subparagraph sbllll not be pemtined to retain copies of such Litigation 

Material; Ind 

G) any other person, UJ'<)n WTinen Qonsent ftom the party or person who 

designated such Litigation Material� •'Confidential.·· 
10_ Bef'Ore any _pez-son included in paragraph 9(f) or (b) is given access to 

Lhi@atiOl'l Materials designated "Confidential," and before any person inc;Juded in cubpllrai11lph 
9(e) is permitted to reUlin any CO.PY of Liti!ation Materials, designated Confidential, such pei$on 

shall be provided with a copy of thio Order and shall '1:knowledge in a written statement, in the 

form provided as B.Viibit A hereto, that he or she read the Order and agrees \o be bound by the 
.,.· ' ' 

, . � 
terms thereof. Sue& ixecuted forms shall be retained in the filC3 of coutasel for the pany who 

gave acccJS to Litigation Materials to the pen;on who WiU provided such access. Such executed 

fgnns ehalJ not be subja;t ·to disclosure under the:: Florida Rules of Civil Procedure · unless a . - -·��··==---

showins of good cause js made a.nd the coun so orders. 

1 J .  The- inadvenem produc;iian of priviJe1ed or arguably privileged mat�als 
shall not be detemlined tO be either. (a) a general waiver o{ the att0mey-cUenr privilege, the 
work product dOCtrinc OT any other privilege; or (b) a 'Pecific waiver of any suoh privileec With 
respecn U) doo"Ym•tlu "being produced or the testimony given. Notice of any claim of privil�ge as 

to any document claimed to have been produced inadvenenuy shall be gjveJ:J within a reasonable 
period of time after discovery of the inadvcn�i production, and: 0n "quest by the producing 

pany. all i.aadverian.tly produced materio.ls as to which a claim of priviJ•!e is properly .,se:ried 

·and any copies thereof shall be retUmed promptly. 
1 2. Nothing in this Order :5hall pre-.:�nt any producing pall)I from disclosing or 

using its own ''Confidential,,. Litigation Materials l!lS it deenis apprOpriatc:, and any such 

.5-
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disclosure shall n0t be deemed a wainr of' any party's right or obligations 'Under this Order with 
respc.:;t to any other infonnation. If a party or non·pasrty that desisnates infonnarlon 

.. Confidemial.. dis�loscs or uses .such "Confidential" Litigation Materials in a manner 

inconsistent .,.;th the claim that such information is cont'ldentiill, M.'/ party ma.y move lbe Court 
for an ordei- removing such ''ConfideAtisln desJgnation pumiant to paraeraph 15 hi:rein. Nothms 

in this Stipulation and Ord.er shall ;mpose any resui111lions on the use or disclosure by any party 
of documents, material•, testimony or other informu.tion ptqduced as Liti&adon Materlitl obtained 
by litlch party independently of discovery in this litigation. 

J 5. The parties do nor waive any right to object 10 any discQvcry requmy or to 
/ . 

. 

the admissfon of cvidtnce on any eround. or seek uy further pro1ectivc .. order, or to seek relief 

from the Court from any provision of this Order by application on n0tice on any srounds. 
14. l! any pany objects to the deslgna1ion of any Litigation Materi•b as ._;......., __ _ 

.. CozdidenuaJ, .. the pany sha11 first state the objc�on by letter to the party that made sueh-....:. .....ur.-

designations. The parties aaree to confer in good faith b1 telephone or in person to anempt to 

resolve any djspute respecting the terms or operation of thia Order. If the panies me unal>J• to 

resolve sucb dispUte wizhm 5 days of suc:b conference, any pany may then mo¥e the Ccurt t0 do 
so. 'Until the Caurt rules on such dispute, die Lidgation Materi•l:s in quesdon shaU continue tt> 

be treaied as "Co.nfldential," a3 dl$i@Dated. 

l S. Upon motion, the Court may order the reinovj!} of the "Confidential" 

designation from any iJ'formation so designated. 1n cuMettion with any motion concerning ihe 
proprieiy of a "Confidentia1" d�anation, the pany rnaldng the designation shall bw the burden 
of proof. 

-6-
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1 6. Within 60 days of the com:Jusion of this litigation as to all parties, all 
Lhigation Materials designated ••confidential" and aJJ copjGa or notes thereof shall be returned to 

counsel for the producing p1111y who initially produ�ed the Litigation Ma=ials. or destroyed, 

except that counsel m•y retain their work product and copies of court filings, transCiipts, and 

exhibiu, provided said retained documents will continue to be treated as provided Jn this Order, 
as moditied by rulings of the Court. If a ptrty chooses to d�:nroy documents after tbci litigation 
bu �ncluded. that pany shall certify such destruction U,, writing. to the producing pany upon 

. . .  

wrinm request for auch certification by the producing �tty. 

17. The failure of any party to challenge the designation by another 
. � 

. ... / � production party of :tJtlgmion Ma�ia.I as ••confidendal" d\lrin� the discovery period sM.11 not he 

a waiver ofiha\ party's right tO object to the d�ignation of such material at trial. 
J 8. This Sttpularion applies to all non .. partic.s that are scnred With subpocnu 

in connection with this litigation or who 01herwioc produce documents or PJTC norioed for 
dei:ioshion in connection with this lhiption, and all such noll-}'.>ani�s are entiiled to the protection 

afforded hereby upon sianfna a copy of this agreement and agreeing to be bound by its tmns. 

1 9. Any patty may move to modify the provisions of this Orda- at any iixne or 

the parties may a.P" by writto.n stipulation, subjc't 10 fw1her order of the Cowt, to modify the 
provisions of the Order. Should any noJi-pony seek access to the Confidential Maierial. by 

n:qucst, subpoena or otherwise, the party or reclpjent of the Confidential Material from whom 
. 

such access is sought, as a,pplicabl•, shall promptly notify the producina party who produced 
such Confidential Maierials of such requested acc:e'' and shall not provide such materials unless 

required by law or with the consent of the pr<>clucing J>ilS't:Y. 

-7-
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20. This Order shall not apply to any Litip.tioJl Materials offered or Otherwi8c 

used by any party ai rria1 or at any hearing held in open court. Prior to the use of rmy·Litiga'tion 

MauniZll.s mat have been designated Confidential at trial or any bearing tO be held in open COUrt. 

c;oun:sel who desires to so otfer or u.se web Confidential Material :shall take reasonable stCJ'S to 

afford opposing counsel and counsol for the producing pmy who produced !.Uch Confidential 
Material a reasona\llc oppommiiy ro object to the disclosure in open court of .such Confidelltial 
Material, and nothing herein shall be: �ed a wavier eit;such right to object-

. .  

21 .  Written noiice provided pursuant to this Order shall be made to counsei of 

record by fili;eimile. 
;' . 

22. · -'The provisions of this Order shall survive the final tcnnination of the case 

for .any retained Confidcniial Litiga�on Material tbereof. 

ARTHUR ANDERSEN LLP ... 7,� ow 

8y--=�=--�--.u-��-4'-���
£lioi LIWeJ' 
Curtil, MalJet .. Prevo$1'.. 
A Mosle LLP 
101 Parle Avmuc: 
Niw YOtk, NY 1 0178 

SO ORDERED; 
Thi& _ day Of • 2001 

COLEMA� (PARENT) HOLDINGS,-· ... -

INC. -.;:;;;r--

CIRCUJT 1UDGE 

COPIES PROVIDED TO ALL THOSE ON THE ATTACHED COUNSEL LIST 

,..,,._......•."'"' -.e•cttc ._ 
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Anonaeys for Defeadanw 
Arthar Anden1111 ll.P 
andZhJJUg E· Htirlow 
CURTIS, MALLET·PREVOST, COLT 

& MOSl..E LU' 
Eliot Lauer 
Benard Preziosi 
1 o J Park ;wenuc 
N� Yvrk, NV 101 71 
(JI�) 696-6000 
BAATUT BECK HERMAN PALENCKAlt & 

SCOTT 
Mark L. Levins, Esq. 
Marie Ouwelee11, Esq. 
Courthouse Place , 54 West Hubbard Strd:t, 
Chicago, IL 60&J O ' ·' 
(3 J 3) 494-4454 
HOLLAND & KNIGHT U.P 
Hank JaclcA>D, Esq. 
625 Nofth Flagler Drive 
Suite 700 
WcSt Paint Beach> PL 33401 
(56 1) 833-2000 
Counsel for Plaintiff' 
Coletn•• (penntl H61clinP. Inc:. 
SEAllCY DENNEY SCAROLA 

BAR.NJ.IA.RT A smPl..EY P.A. 
Jack Scarola, Esq. 
2J�9 Palm 8cd Lak• Blvd. 
w=n: Palm ll•c:h, FL 33409 
(561) 686-6300 
,JENNER. k BLOCK LLC 
Jerold S. ISOIO\')'. Ssq. 
Joel J. Afiiek, Esq. 
Matthew M. Neumeier, Esq. 
Avidan J. Stem, Esq. 
One USM Plaza, Suite 4400 
Chicaso, ll. 606 1 J 
(3 12) 222-'3�0 

Rece i ved 07-31 -DZ D7 :44pm F rom-Zl Z  735 ZDDD 

N0. 0 1 48 P. 2 1/23 

COYJNSEL UST -

-9-

f • 
\ I 

.... 
,, 

To-1reenber1 t rau r l 1  WP Pare 024 

l 
I• 

16div-007113



1 9 1 45 SKADDEN ARPS � 915616556222694010 
ND. 020 0025 

·. J U N. 2 7. 2002  3 : 4 5 PM NO. 0 1 48 P. 2 2/23 

Exbi"bit � 
IN THE CIRCUIT COURT OF l"HE .FU'TEENTB JUDJCIAL CIRCUIT 

JN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PAREN1) HOLDINGS, INC-1 
) 
) 
) 
} 
) 
) 
) 
) 
) 

Case No.: CA 0J -0606JAN 

Plaintiff, Judge Stephen A. Rapp 
v. 

ARTHUR ANPERSEN LLP ed 
PHILLIP E. HARLOW, 

JURY TRIAL DEMANDEI> 

Defendants. ) 
) 

.6.,ECLARATION O� ACKNOWLEDGMENT ANp 
AGRJEMENJTOBE BOUNP BV PROTEtTJVE ORDEB 

l, ________ _, declare under penalty of perjury that; 
. · ·--- ·-- - 1 .  

2. My present employg- is ________________ , 

3 .  M::r present occupation or job description is --------

4. I hereby i;ertify and agree that I have read and understand lhc terms of th� 

Confidentiality Ordei- in the above-captioned actions. I t'unnc:r "rtify u.t I will n¢t use 

"CoofldcnOal" information for a1'1Y purpose other than thi� litigation among the parties. and will 

oot disclose or cause ""Confidential" infonnetion to be disclosed 10 anyone not eXpl'e$Sly 
permined by the Order to �eive "Confidential" information. l agree to be bound by tho terms 

and condition1 of the Order. 
5 .  l understand that l am to retain in confidence ftom all indtviduab not 

expressly permitted to receive information dHignaiec.i as .. Confidential," whether ei home or at 

''"'UV'J'1 ._t"V -se111 t1•11t. • 
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� a.11 copies of any materials 1 receive which have been designJ.tcd as '"Confiden'lial," and 

that I wm �ly mein'lain such rnateriaJs in 8 comAincr, drawert room· or other safe place in a 
manner consistent with the Order. l isclc.nowledge that the rcrum or aestrUCtfon cf "Confidential" 
malelial shall not relieve me from any other continuini obligi:LtiOns imposed upon me by the 

Order. 
6. I siipuJate to .the jWisdi�on of this Court. 

nm: -------

I , . ' I 
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COLEMAN (.P ARBNt) HOLDINGS, lN'C .• 

Plaintift's., 
V&. 

A11HUltANDDeNUP (a Umted States 
Partn9nhip); .ANI>JiRSEN WOlU.DWJDE, 
socmti COOPBRATIVB (a Swis& 
Cooperative); AltnruR. ANDERSEN 6 CO. 
(a. Canadian compaiay); AATHtJR. 
AND:tiUBN le CO. (a Hons lCima 
Company): :R.mz. URQUIZA ¥ CIA, s.c. (a 
Mexican campm)')1 PimlNAVIB1A, 
?ORTA, CACHAESlllO & AVOCADOS (a 
Venezuela oompmy); Alll'HUR. 

. .ANDmlSEN (a UUto6 � company); 
And J>HILI.IP E. 11.ARLQW, 

�����----�--------�--/ 

IN nm CIR.CU!! COl.JRT Of' THE 
mTEBNTH JUDICIAL ClltCUIT, IN AND 
POJl PAI..M BJSACH COUNTY. PLORJDA 

CASB NO: CA Ot-06062. AN 

PLe\INTD'F COLEMAN PA.B!iN?•S MEMORANDUM.IN Of POSITION 
TO DD'EM>ANT A&THVR ANDltBSEN LLP'• MonoN TO CO:Mn:L TBS: 
PB.ODUCTJON or A �ON-PlUVIL'ECRD COLEMAN P.AltE'NT DOCUMENT 

Plaintiff Colelllm (:Patat) Holdings. Inc. ( .. Coleman PaJmf') .respectfully submits this 
reapome< ii\ oppoaiticm to the JllOtiol:I. to compel of Arthur Anaersa>. L1Jt (".A.ndcncn''). 

Jtsclcgroun.d 
On May 17, 200l, coumel fbr Arthur Andersen tI.P ( .. Andersen"') requested that 

Coleman Parent pezmll Andctsm to show a memorandm:n produced in discovery by Coleman 
Parent With a "'eon!identill'" dQignatioza to a lhinl-p.ny, the law mm o!Wc.il Gotshal & Mang�, 
LLP ("'"Weil GlrtShal"). Tbe memorandum. wu written by the aceoun11ng 1inn of&m"t & Young, 
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COLHMAN VS. ANDmt.SEN E1' � 
Case No.: CA 01-06062 AN 

LLP \'E&Y"} !or the pllZ'C:l.t company gf Colemm Parent, MaoAndrears It Forbes Holdinl Co .• 

lnc:. ("'Mafco'') and its affiliates. The memoraucium memorializes E&.Y's intetnaJ :analysi1 of the 
velu• o£ om.in wamu:ita to purchase sbmes ot Sunbcam Coiporation. (''S�bearn'j that SUAheram 
issued to ColemUt Parent in connection w1t2L a Htdaneut beiwca SUllbeem and Coleman P=irent 
iia � 1ggg_ 1bc E&Y memon.adum contaim prlvileg� infomiatiOA Uld was pTOduced 
inadverteotly. Coleman Puant remeved this :lm4vmemly pIOd.uced memorandum from 
AndcrsCrt pun&&Ult to ParasraPb 1 1  of the Stipulated Contldem:laiity Onier entered iA this cue. 

Andar&mi ®• h&I filed this moiiOD. \o eompel to pt the mmnormdum back and to lift the 
canfidmtial d�= ao thai Alldenim cm sbow it to Weil Ootsbal. 

Andersm"s '°� imcrm � 1ho E&Y mwnorcdum, as .Andersen acknowledges (Mot. at 
31 is the memorandum ·s �- to a scooncl do� a report authored by The Blackstone 
� I.LP. Tbe Blaclcstone nrpoit was prepared at the dinction of Weil Gotsb.al, wb.ich was 

oouutl f'or ,. Special Committee of SUDbe&m's Boaid o! D�r1. iu oozmoctloa. witll the 
� and resohnion of elai=a usetred by Collmm rarcm agaiu:;t SUD'bcar.zi .m 1998. 
SJ1only after iho scu:l� Sm:&bc:am. mc:xnbers oI Smabeam's Special Commit=. and Mafco 
were named as � i:a.mullipl• lawsuib c1WleqiJ18 the setUement. Sunbeam pn;Jvided 
l3ic BJac:kstone n:port to Mo&o dmins ta ooune of that litiption. The Blackstone report 
con.tam& infnzmal!on that WU pcrtimmt W tho ct.imt � in  those cua.JJ 

lJ 
hl COQMC!iDD. with the CcmsideratlOll Of Andmen"s � I« conleat to mow th- UY ttpOrt to Weil 
uoBlW. we dercmdm:d dm Mafoo poqeaaecl a copy of the Blaekst.onc repon. Coleman l'arcnt iD addmg 
tbat �\IDWDt io its pri"ln1ep las. 

2 
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�men's :rnotion should be �cctcd, �awio the 'B6Y memorandum is priVilteed. and 
beeau.se Mateo's receipt of the Bl&cbtone repost and :S&Y"• review of tbat report in 1Jl'e?ari.D2 
its � did not d.lp!{ve aie Bl2cb1onc report of its pzivilsgecl status. 

ArfDmeut 
Florida law aovesm this dlscovcry dispute. SU Ratatem- (S�J) o/QJlfli.cr of� 

§ 1 27 c:ommcni a (1971) ("the loe21 law o! the fbIUm � am� other 
thiDIS, • • •  dtlco� • .  .''); HS oho Nvltl. v. Rohln.ron. 737 So. 2d. �40, '44 (1'1L 1999) 
(cit&li.ons omlued) (1:be Supnrmc Court of'Plorida •'has comi�tly followed the RutlllB1lllmt in 
addrels.iq conflict of law issues"); NohtD' "'- Ndll7, 656 So. ld 22.S. 229 n.9 (1ila. Dist. Ct. App. 
1995) (saiu). .Andersen does not eonte:od that the law of $01110 oth• juncdictioa applies and. in 
!Kt, rcliea on Florida la.w 'for its meritless annmicms. 21 

Plorida's amutmy acco=t:imt-elie:at privilege pzatec;ts tbe entin: E&Y m.cmormdwi. 
Sis JPta. Stat. Am. § 90.SOSS. S4'CtiOZ1. 90 . .SOSS .PI0\'1des rhat comzmmicati.om b«weeo 
accoumam aud olicnt that an JSOt intended. t.o be diaclosec2 to lhh4 partl.g$ m-e privilep:L 

Althoup AndmcD dDOS DOI RCUC at :New Ymir. law &ppliea tn tkis d.W:ovay displ.ae, Aaderse:n 
c\tes & few �  New York OUN (Mot. at 5). Even if New Yadc law app�d, however, the Ji&Y 
dacn=a.t would h. pri� became U ccmlltzts priVflepd information (from tho Blaolcstone zep� 
that wu sbared � Sunbeam. Smbam.1.s Speoal Commiuee. and Marco as co-de!endmll witb a 
n:mmum litiptiaa iDtereet in a ptodmg lawsuit. Sa In re W'Ul qf Prabw. 561 N.V .S.24 1009, 1012 
(hrropte'1 Ct. N.Y. 1gg1) (110 Wli'\ler or WUlk pi:ochac't proteodoa wban pri'vileeed mformatlOll Is 
disclosed to � pe;rscm w entity wim .. eommon litipticm intereu). Mmeovcr, the UY 
mcmorm� w.- J'C'9!'1t*i solely rm tlic use of Mafto md Its &ftiUat1:a, CM! Allder&• has cnad£ no 
.slsowma that eltber 1be E&Y .mi::manmdW:n or the .Blaok&tona report aver was dissaninated to a third 
pany. ''To � a wBvet (of� privilege) disdo&urc must be Ulconsi5tmt with mamiainiac MONCY 
u apin1t an advenaq and JDust lianUl�dy 1neJasi:: \tic' possihili1)' 1bai dw opposm1 party \111111 obta1a. 
the tnfCllma?lon." Id. ai 1012. Clearly, DO �  occurred. hen. 
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COl.EMAN VS. ANDERSBN ET AL 
Caeo No.: CA 01-06062 AN 

MoreovG?, that privileso =compasses comldmlial mf'otmation. that the climt provides to the 
accoUDtant £or mo J>UIJtOA of ra.cleriug accountina advice {td. ): 

(o) A cozmmmicatinu between an accountmt a tho accountant's client is ·•contide:zllial" 1tit is J:LOt iutca.dccl to 'be diccloHcl to dmd T>er50JlS other than: 
1. Those to Whom discloSllJC u in funb.enuce at tbe rendition of accounting 
&crvicos to tho dient. · 

2. Ihooe reasonably ncoonaryfor tho trusminion of tbe communication. 
· (2) A client .bas a prlvilop to rdUac to disclolo, and to prev=t any other person 

1tom �loq the oozmardl of confidential communicallons with an aecountam 
Vlllta � otmr person lcamecl of 12Je c:ommunicaJiou beoaat they were made 
ill 1hc :rcaditiau gf aoooua.tiq M9ic.s to t&e cliellt. "Ibis privile1e includes o1b.cr 
c::onfidmtial infnnnati.on obtained by tbe a;ccnmtan1 .&Om. chc clitmi far the 
]JlJ!pOllO of� eco01lllliDa -�-

Under Section 90...30$$, lbe. 1!.&Y mcmoztmdum oloai-ly is a. pri.vilepd comxnuntcatlon 
because it was prepared 1bt Ma1l:o .and iis aftilimcs by tbDir acoo� at MY for the puiposo 
of %0Ddtriq accountiq services. Andmm has made -.io showing that thii docament was 

dincmiuted to llll)'ODe outside E&::Y. Md:o.. or Mdio't ai&lia.tea. Monover, under Seotiou 
90.SOS.S, iho BJaGkato:ne npcxt ietamecl its ccmft4entlaltty when MY J"CCoivcd it because E�Y 
obaWicd tho TCpOrt from Mateo (wl.iich ha4 obtained the report S:oM S\113.bll&Dl whc Sunbeam. 
m=b;u o£S1mbcam'a Speoill Couunittae. ad� ... co-ctefaad.iirs m pcndh.g litiptioD) 
for me puipo;n of NAdcring ooo0Wdicg .lviee. Thus. Coleman Parent is em:itled io preveni the 
disseminalton ot\he rmtitll UY znc:monudum l'O third panies such as Andersen. 

CoadmioD 
Arthur .AAdenan LI.P's motion to campe1 should be denjed. 
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CERTIFICATE OF SD'VJCE 

l H!REBY CJ!llTlFY that a tnio ed ooir.ct copy of the foregoing has been 1\m:lJ.shed by 
Fax .!Ind Federal Express to the: attomsys oo the. atteched list on thic 30th day ofJuly. 2002. 
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SERVICE UST 
MukL. �. :S.q. 
'BAR.TUT � HEaMAN PJUJSNCHAl\ & SCOTT 
'4 West Hub'bd S1reet 
Chicago, Illmois 60610 
(Via 'Facsimile and Federal Bxpress) 
Hi1l1k .1� Eaq. 
HOLLAND & XNIGHT. I.LP 
625 North J1asler Drive 
Suita 700 
Wes\ Palm BcadJ., l1orida 33401 
(Via PKsimil• and Federal li.xpte&1) 
S= V. � Hsq. 
CURTIS. MALU!T·PREVOST, COLT A MOSLE  UP 
101 !'ldt Avanuo 
Now Yortr. N.wYork 1017& 
(Vi� Paccimile and Fedml Express) 

Gerald F. R1chm1111 Esq. 
RtCHMAN GlU!Ell WiIL Bltt IMBA.UGH 

Mm.AJm'O & CHRISTENSEN, P.A. 
ODO C1nrlake Cantre, Suite 250 
2.50 AUslnl1ln Avmue South 
WcH hJm DeacJ2. J=lo:rida Jl'Ot 
(Via Paomnile and Pedanl �) 
Sidney A.. Stubbe, &q. 
JONES, J'OS'ID.. JOHNSTON & SIUBBS, l' .A. 
11th11oo.r • .Fiasiar cemer taw1r 
SOS S� f'1allcr :DJSYO 
West Palm Beach, P1osida 33401 
(Vi& rl.05imile and Pedcral Express) 
Irwin .lacobs 
Weil OoWa1 & M.np 
767 Fiftb. Avenl48 
New Yadc. New YOik'. 101'3 
(Via Facsimile a:a.d l'cdcn.1 Bxpress) 
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NO. 8095  

IN THE CIRCUIT COURT OF TUE FIFrEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEA.CH COUNTY, FLORIDA 

N0 . 020 

P. 4/1 4  

COLJ!MAN (PAR.ENT) HOLDINGS. INC., 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Cue No.! CA Ol·06062AN 
Plaintiff, 

v. 

ARTHUR. ANDERSEN LLP and 
PHU.LIP E. HARLOW, 

Defendants. 

.Judge Stephen Rapp 

���--���--�----�---�-- > 
ANDERSEN'S REPLY TO COLEMAN PARENT'S �MORAL�UM IN OPPOSmON 

TO DEFENDANT ARTBVR ANDERSEN LLP'S MOTION TO COMPEL mE 
PRODVCTION OF A NON-PRIVILEGED COLEMAN PARENT DOCUMENT 

Detendant Atthur Andersen LLP respectfully submits this reply to Coleman Pm:nt's 

Memorandum in Opposmon to Defendant Arthur Andersen LLP·s Motion w Com.po� the 

Production of a Non•Privileged Coleman Parent Document. 

ARGUMENT 

Andersen Moves t.be Court to Compel die Production of the 
Blackstunc: Rqtert by Cularua Pareat 

Andersen ftled its initial motion to compel with the Court and served the motion on the 

parties and non-panics on June 27, 2002 ('"Andersen's Motion to Compel the Production of a 

Non-Privileged Coleman Parent Document''). Notice of the August 1, 2002 hearing date for the 

motion was seNed o.n the parties on July 8, 2002. Andersen stated in its motion that one of the 

reasons it needed the Ernst & Young memo C-'E&Y Memo'') that was the subjec.t of that motion 
was because the E& Y Memo proves rhat any priv\lego tlm inay have anached ro me Blackstone 

R.epon had been waived. And�en stated in its morion that the Blackstone R.eport "is critical 

1 
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evidence concemtng Coleman Parcnt1s allegation that it was damaged in the Sunbeam 

transaetion." and that Andersen sought to show Weil Gotshal the E&Y Memo in order to prove 

the Blackstone Report was no longer privileged and should be produced. Furthermore, counsel 

&r Andorsen explained 10 counsel for Coleman Parent on numerous occasicm that Andcnm 

ultimately sought the Blackstone Repon. 

Coleman Parent has refused to allow Andersen to show Weil Gotsbal the E&.Y Memo, 

and asserted a privilege over the E&.Y Memo. ColCPWl Parent was aware that Andersen would 

then have to tile a motion to compel in front of thi.s Court in onler to get access to the E& Y 

Memo. and thal if Andcnm was succen.tbl it would then have to persuade Weil OotSbal that me 

Blacbtone Report should. be produc;ed b�ause any privilege that bad previously anached to the 

doewnel\t had been waived. In sum, Coleman Parent knew that ADdersen ultimately sought the 

Bleclatone R.epon by at least May 17, 2002. (See Cole.man Parent'"s Memorandum in 

Opposition at I). 

This entire time Coleman Parent itselfba4 the Blackaione Report in irs possession. 

Coleman Parent was aware of this flct by at leut May 24, 2002, when Coleman Parent told 

Andersen that the E&Y Memo was privileged and could not be shown to Weil GotshaJ (See Ex. 

1) (Coleman Parent adtnlts that "(i)d connection with the consideration of AnderMn's request for 
consent ic show the E&:Y report to Weil Gotshal, we determined that Mateo possessed a copy of 
the Blaokstone ReporLn Coleman Parent's Memorandum in Opposition at 2, footnote l ). 

Despite the .knowledge that Andersen sought the Blackstone .R.epon. and despite the knowledte 

that it posseased the Blackstone Report, Coleman Parent waited until late in the day on Tuesday. 

July 30, to alert Andersen to 1hc tact chat Coleman Parent itself possessed a copy of the 
Blackstone Repon (Sc=c Ex. 2} By waiting more rhan two months to alen Andersen to th.is fact, 
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and then infonning Andersen leas than tw0 days before the hearing. Colc:mll\ Parent hoped to 

avoid the issue at the A.up.st l hearing. Coleman Parent's anempts to game the system should 

not be allowed. 
As a result of the recent discovery that Coleman Parent possesses lhe Black�l\e Repo� 

Andersen rcquest-J its productioD, along with the UY Memo that was the subject of the initial 
morion. Given that Coleman Pareau's initial rationale tbr the argument that the E&Y Memo wu 

privil"gcd was that it coniained portions of the "privileged" Blaekstone Repon, the patties have 
atl"Gl4y briefed the issue of whether or not tho Blackstone Repon is privileged. Andersen spent a 

full page discussing why the Blackaione R.eport is not privileged in its initial motion (Sec p. 4-5). 

Coleman Parent discuaod the Mme ie£ue in its Memorandum in Opposition, which stares llw 

.. E&Y's revinr of t1w repon in preparlne ics memorandum did not deprive the Blacksmne 

Repon of its privileged status.·· (Memorandum iP Op1>9G.i.tion at l, iuue also discussed al poges 2 
and 4). 

Any work product privilege thai dle Blackstone R.epon may ha.Yo contained h..u been 

waJved. Al Andcnea. stated in its initial motion, the law is clear that when a party shows ii:; 

adversary its own work. product, the work product ptivilege is waived. The pwpose behind the 

wgrlc produe1 privilege ls to keep the mental impressions of the atromeys secNt from their 
adversaries. M Coleman Parent admits in its Memorandum, Sunbeam provided Ma!co 
(ColQlW\ Parenc's parent) with a copy of the Blac.lkatone R.eporL (Memorandum in Opposition at 

2). Th.re could hardly be a clearer cxemplo ofa waiver of the work product privilege than 

,,oluntarily ban.ding m advoraary ono•s worlc product. Any attempt by Colemln Parent to pain1 
Mateo and Sunbeam. • co..defedd.ana; with common l1::1pl interest. �latlng to the Blackstone 
Report is simply inaccurate and unsupported by dle facts. The Blackstone Rcpotr was created by 
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Sunbeun in respODBC to tb.reaten�d litigation by Mafco/Coleman Parent. I� entire purpose was 

to form"1ate settlement options with Coleman PJ.I'Cllt. � Blackstone Repott led Sunbeam to 

provide Mateo/Coleman Parent with warrants to pUrchase 23 million shares of Sunbeam atock at 

$7 a dutre. Emst & YOUllg, Mafco/Colem.an Parent's auditors. put a SJ'OSS fair valii• on the 

wammts ot 580 million. Yet Coleman Parent would have the Cowt believe that Sunbeam and 

Matco/Coleman Pwcnt shared common legal imercsts 1111d that the Blackstone R.epon was 

somehow pertinent to detendit11 various claims brought after the Blackstone Report was created. 

Furthermore. COieman l'arait hu pt0vided no proof of any joint defalse agreement 

between Sunbeam and Mafco, no proof of when sueh asreement wu instiiutad, and no proof of 

Whether the agrcOl'l\ent wae m place prior to Sunbeam's deGiaion to ahare its VllOtk produci with 

its advcnary. In fact, there bas been absolmaly no proofwhau;oe'llerput fo11h by Coleman 
Parent io ;bow that it !bared. some son of comll\on lepl interest with Sunbeam. 

The lllorida Aceountant-Clierlt Privilege Does Not Govern tbe E& \' MelllO 

In its initial motion, Andersen sought rhe production of \lle EA V Memo. Coleman 
Parent, in its Memorandum of Opposiuon. bas now at"gu.ed that the E&Y Memo i$ protected by 

Florida ·s accountan�lient privilege. Coleman Pareni ts wrong. 

Mafbo/Cclcman Pareni is SL corporation with its headquarters in New Yorlc. Brian 

Carolan. who cteaied the E&Y Memo. worked in Emst & Young's: New YorlC otnce. EJmt & 

Young md Mr. Carolan were performlng a valuation analysis of the warrants for Ma.Cco•a tax 

pllrposes. There is DD reason why Florida law would govern the applicability of any aecountant

cliem privileae. New York would olnrly have the mOSl interest in the relationship between a 
New York company, a New York: auditor. and work done in New York City. New York also has 
no accountant-client privilege. Finr /nrersitus Cr«/it. .A.lliance. ln.c. v. Anhur Anrior31111 & Co .. 
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541 N.Y.S.2d 433, 434 {N.Y. App. Div. 1st 1983)(Tbis 1;;il.3e also noted that Maryland"s 

accountant-client privilege would not apply beclllSC the plaintiff' was a New Y01k corporation 

and Andersen. had a significant presenc:o there, and theretore New Yolk law (no accowitant

client privilege) would apply). 'Ibo B&Y Memo is not shielded from production by any 

accounwn-client privilege. 
co�CLUSJON 

And�en believes it ls entitled to the Blackstone R.epon, that the Repon is not priviloged, 

and that Coleman Parent should produgo rhe Report. The issues have already bem briefed. and 

both panics were on noiioc that the privilege status o!lhe Blacbtonc Report would be at itme at 

the August l hearin.g. Coleman Parent did not tell Andcr.len mat it had a c:opy of the Repon until 
late in the day on SUly 30, at which thru: Andersen only had one day in which to tile a reply and 
ask the Coun to wmpel the produotioo of the Blackstone Repott. Therctore, Coleman P2rent is 

on noti�c that Ander&eo seeks to compel the production of the Black1tcme Report. 

It ia also clear mat the �&Y Mano 1ho11ld be prod�ed. 

For the foregoiq reasom, Anderson eeks the Court to compel the production of both the 

'f&Y memo and the Blac;btone Report. 

s 

Rece i ved DT-3 1-DZ DT:44Pm F r om-Z l Z  735 ZDDO 

-2Jwt_�L__ }lank Jackson 
Holland & Knight 
62S North Fla1Ier Drive. Suite 700 
West Palm Beach, FL �340 l 
Mark L Levine 
Mark S. Ouweleen 
Hamilton H. Hill 
B:utlit Beck Hmnan Paloa.cher & Scott 
'4 W. Hubbard, Su.ite 300 
Cbioa,go, IL 60610 

To-1reenber1 t rau r 1 1  WP Pare 039 

0039 

16div-007128



07/31 /2002 1 9 : 45 
SKADD�LI ARPS � 915616556222694010 

. .  ' ND. 020 

-. .  J U L . 3 1 . 2 0 0 2  4 : 4 0 PM NO. 8095  P .  9/ 1 4  

Ben J'reziosi 
Curtis, Mallct-Prevoat, Colt & Mosle LLP 
101 Park Avenue 
New York, NY 1017& 

ATTORNEYS FOR DEFENDANT 
ARTHUR. ANDERSEN LLP 

CERTinCA'tE OF SERVICE 
1 h�by oortify that a true and correct copy of the foregoing Arlhur Ander.sen LLP "s 

Motion ro Comrr/ Th• Production of a Non•Privil�gcd Coleman Pawmr Documenr was served 
on the following counsel on this "3.lrhlay of 1'1ly, 2.002. 

To: Jerold Solovy 
Matt Newoeicr 
JeDD.Gr & Block, I.LC 
One IBM Plaza. Suite 4400 
Chioasa. n. 60611  
Yia/acsirniJ11 and U.S. Mail 
Jack Scarola 
Searty, Denny. Scarol� B&mhatt and Shipley. PA 
2139 Palm Beach Like Blvd. 
West Palm Boaah, FL. 33402 
F"uz fo.CJilttilt am/ U.S. Moil 
Counsel for Plaintiff Coleman (Parent) Holdings. Inc. 

Gerald Richman 
Richman Greer Well Bnunbaugh. Mirabito & � P.A. 
One Oearl.ake Centre 
250 Adstrallan Ave. South. Suite 1 S04 
West Palm Beach. FL l3401-5016 
Yio /oaimil• Ibid U.S. Mall 
Counael for Defendant AndetSCn Worldwide Sociore Cooperative 
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Sidney Stubbs 
Jon11, Foster • .Johnston & Stubbs, P.A • 

.$05 Sot.tth FlaaJer Drive, Suite 1 100 
West PaltD Beach. FL .13"'1-01 
YlafaCJtmild and U.S. Mail 

N0 . 020 
NO. 8095 P. 1 0/ 14  

Counsel for Defendants A!'lhur Andersen LLP (an Ontario limited liability partnership), 
Arthw Andersen le. Co. (a Hong Kong partnership); Ruiz, Urquiza Y Cia, S.C. (a 
Mexi'*1 putnership). Porta, Cadiafc:iro, Laria & Asociados Ca Venezuelan parmetlhip) 
and Anhllr AndCISell (a Unitr.d Kingdom p�p). 

Irwin Jacobs 
W&W Ootsbal & Manges 
767 Fiah AvCDQa 
NY, NY 10153 
Yia/acsimi/A and U.S. Mail 

Sunbeam Corpotation 
Cbrls Malloy 
Stadden Aq>s Slato Meagher &. Flom 
Four Times Square 
N� York, New York 10036 
Yia fac31mils ot1d U.S. Mall 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC. ,  

Plaintiff, 

v .  

ARTHUR ANDERSEN LLP and 
PHILLIP E. }IARLOW, 

Defendants. 

) 
) 

) 
) 
) 
) 
) 
) 
) 

) 
) 

�����������������- ) 

Case No.: CA 01-06062AN 

Judge Stephen Rapp 

ANDERSEN'S SUPPLEMENT AL lVIEMORANDmI IN SUPPORT OF ITS MOTION 
TO COMPEL THE PRODUCTION OF THE E& Y l\tlEMO AND 

THE BLACKSTONE REPORT 

Defendant Arthur Andersen LLP ("Andersen") respectfully submits this S upplemental 

Memorandum i� Support of its Motion to Compel the Production of the E& Y Memo and the 

B l ackstone Report. 

BACKGROUND 

On June 27. 2002, Andersen fi led a motion to compel the production of an Ernst & 

Young document (the '·E&Y Memo"). Two days before the hearing on that motion Co leman 

Parent revealed for the first time that it possessed a copy of the Blackstone Report. Although 

Andersen had requested the production of the Blac kstone Report in September of 200 1 ,  Coleman 

Parent never produced the report, never put the report on i ts pri vi lege log, and never alerted 

Andersen to the fact that Coleman Parent had a copy of the report unti l fi l ing i ts July 30 brief. 
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On July 3 1  Andersen therefore asked the Court to compel the production of not onl y  the 

E& Y Memo but also the Blackstone Report. 1 Andersen now files this memorandum in response 

to the arguments raised by Sunbeam and Coleman . .  

Neither the E&Y Memo nor the Blackstone Report are pri vi leged. "The burden is  upon 

the party asserting a privilege to establish the existence of each element of the privi lege in  

question ."  Charles W. Ehrhardt, Florida Evidence, § 50 1 . 1 ,  at  277 (200 1 ed. )  Nei ther Sunbeam 

nor Coleman Parent has met that burden regarding either the E&Y Memo or the B l ackstone 

Report. 

ARGUMENT 

THE BLACKSTONE REPORT SHOULD BE PRODUCED 

Even if the Blackstone Report at one time contained work product privileged information, 

the privilege has been waived. 

As Andersen has argued before, any work product privilege tha� might have attached to 

the B lackstone Report has been wai ved because S unbeam shared the Report with i ts adversary, 

Coleman Parent. Coleman Parent and Sunbeam have now fi led affidavits in an attempt to create 

support withholding the Blackstone Report. The Court should not rely on those last-minute 

affidavits unti l Andersen has had a chance to test them through depositions and further document 

discovery. 

Even if the self-serving affi davits are true, however, Coleman Parent cannot escape the 

fact that any work-product protection for the B l ac kstone Report has long been waived as to 

Andersen. As Sunbeam admits. it voluntarily showed Andersen a copy of the Blackstone 

1 Andersen directs the Court to its earlier fi l ings ( .. Andersen ' s  Motion to Compel the Production of a Non-Privileged 
Coleman Parent Document" and "Andersen's Reply to Coleman Parent 's  Memorandum in Opposition to Defendant 
Arthur Andersen LLP' s Motion to Compel the Production of a Non-Privileged Coleman Parent Documenc") for 
more of the facts and c1rcumstances that led Andersen to move to compel these two documents. 
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Report. (Sunbeam Memorandum at 7 ,  1 1 ) There i s  no suggestion that at the time Andersen had 

any common defense rel ationship with Coleman Parent, or that they had entered i nto any joint 

defense relationship with Sunbeam. After voluntari l y  handing Andersen a copy of the 

B lackstone Report, Sunbeam and Coleman Parent cannot now assert a work product privi lege to 

prevent Andersen from seeing the same document. 2 

The Blackstone Report was not work product in the first place. 

The affidavits fi led by Coleman Parent and Sunbeam purport to show, among other 

things, that the B l ackstone Report was the work product of Weil Gotshal & Manges, a law firm . 

which advised the Special Committee of the S unbeam Board of Directors. None of the 

affidavi ts. however, are from anyone with first hand knowledge of the creation of the Blackstone 

Report. There are no affidavits from Wei l Gotshal lawyers who supposedl y played such an 

instrumental role in the creation of the B l ac kstone Report. Nor have Sun beam and Coleman 

Parent provided any statements from members of the B l ackstone Group. Their testimony could 

have shed l ight on Sunbeam and Coleman Parent' s claim that the Blac kstone Group prepared the 

B l ackstone Report at the behest of Wei l  Gotshal.  Sunbeam and Coleman Parent have the burden 

to prove that the Blackstone Report was in fact work product, and they have not met their 

burden. 

Andersen needs a copy of the Blackstone Report, and is unable without undue hardship to 

obtain the substantial equivalent of the Report by other means. 

Final ly ,  even if the B l ackstone report were work product, and the work product 

protection had not been waived. Andersen is sti l l  entitled to a copy of the Report. Florida Rule 

2 Sunbeam and Coleman Parent's argument that the Blackstone Report has been kept confidential is not persuasive. 

By their own admission. the Report has been shared between Sunbeam and Coleman Parent. and has been shown by 
Sunbeam to one of its auditors. Andersen. and by Coleman Parent to its auditor. Ernst & Young. Furthermore. 
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of Civ i l  Procedure l .280(b)(3) states that work product can be obtained "upon a showing that the 

party seeking discovery has need of the materials . . .  and i s  unable without undue hardship to 

obtain the substantial equivalent of the materials by other means." It is c lear that Andersen 

needs a copy of the B lackstone Report, and it is also c lear that it would be impossible for 

Andersen to obtain the information contained in the B lac kstone Report by any other means. 

The B lackstone Report does not consist of the mental impressions of S unbeam ' s  lawyers, 

nor any li tigation strategy or legal opinion. Instead, it consists of valuation data, created by 

investment bankers at B l ac kstone, not by lawyers . Even if it was work product at all , it was 

"fact" work product and should be produced. S. Bell Tel. & Tel. Co. ,  v. Deason, 632 S o. 2d 

1 377.  1 384 (Fla. 1 994) (stating that fact work product i s  subject to discovery by showing need 

and undue hardship). 

The Bla�kstone Report is crucial to Andersen because it  offers a unique contemporaneous 

perspective and analysis rel ating to the deal at the center of the current :d
_
i spute. It is a valuation 

anal ysis of the warrants to purchase 23 mi l l ion Sunbeam shares at $7/share that S unbeam gave to 

Coleman Parent in order to settle Coleman Parent ' s  c laim against Sunbeam. As Coleman 

Parent' s attorneys have stated in Court, should Coleman Parent secure a judgment against 

Andersen, Andersen would be entitled to a "set-off' for the value of the warrants Cole man 

Parent already received from Sunbeam. ( 1 -3-02 Hearing, Ex A) The B l ackstone Report puts a 

va lue on those warrants . and would provide Andersen with a contemporaneous analysis  of the 

value of the warrants. 

Not onl y  does Andersen need the information that is  contained in the B l ac kstone Report, 

it would be impossible for Andersen to obtain the substantial equivalent of the Report by any 

Sunbeam also showed the Report co another of its audirors. Deloitte & Touche. Deloitte & Touche then created a 
document which summarized the Reporc. and produced that Report to the plainriffs in the In Re Sunbeam litigation. 
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other means.  See S. Bell Tel. & Tel, 632 So.  2d at 1 3 85 (noting that five internal investigati ve 

audits ("analyses of information") must be produced because it would  consti tute an undue 

hardship to require the movant to repl icate the effort). The Blackstone Group's  valuation 

anal ysis was the only analysis that was done at the time the warrants were gi ven to Coleman 

Parent. The Blackstone Group's  valuation analysis was also the onl y  analysis that incorporated 

information from the Sunbeam Board regarding Sunbeam ' s  fi nancial health. The 

contemporaneous perspective it offers i s  i mpossible to duplicate. 

Furthermore, there is no other way for Andersen to obtain the information that is  

contained in the Blackstone Report. As the deposition transcripts that Coleman Parent attached 

to its S upplemental Memorandum make c lear, it wil l  instruct its wi tnesses not to answer 

questions regarding the Blackstone Report.3 

THE E&Y l\'IEMO SHOULD BE PRODUCED 

The E& Y Memo is not privileged and therefore must �e produced. 

The E& Y Memo was created by an auditor at Ernst & Young. It is also a valuation 

analysis of the warrants to purchase 23 mi l lion Sunbeam shares that Coleman Parent received as 

consideration for settling its threatened suit against Sunbeam. The Memo was prepared on 

behalf of Coleman Parent (or its parent, Mafco) for tax purposes. There is no suggestion that the 

E&Y Memo was prepared by an attorney or with the assistance of an attorney, and no e vidence 

that the E&Y Memo contained any pri vi leged communication with a lawyer' s  client as it was 

addressed to 'The Fi les." 

Coleman Parent ' s  main argument for why the E&Y Memo is  pri vi leged is  that the Memo 

is protected by Florida's accountant-cl ient privi lege. The sole reason Coleman Parent argues that 

_; Since S unbeam made the decision to show Andersen a copy of the Report in the past. they cannot now argue that 
giving a i::opy of the Report to Andersen would prejudice them or harm them in any way. 
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Florida law applies is because New York law does not recognize an accountant-client privilege. 

Applying Florida' s accountant-client privi lege to the E&Y Memo would be a misapplication of 

proper choice of law rules. Coleman Parent argues that the issue before the Court is simply a 

"discovery di spute" and that forum law governs discovery. (Coleman Parent Memo. at 3) 

Andersen does not dispute that forum law governs certain discovery issues that relate to 

procedure. The issue before the Court, however, is not merely a procedural discovery issue, but 

rather a substantive issue regarding whether or not an accountant-client privi lege applies to 

certain documents. 

Florida, as Coleman Parent admits, fol lows the Restatement when addressing conflict of 

law issues. (Coleman Parent Memo. at 3 ;  8- 1 -02 Hearing p. 27, Ex B )  See Bishop v. Fla. 

Specialty Paint Co. , 389 So. 2d 999, 1 00 1  (Fla. 1 980)(adopting the Restatement 's "most 

significant relationship" test for conflict of l aw issues in tort actions);  Merkle v. Robinson, 737 

So. 2d 540, 542 (Fla. l 999)(holding that the "most significant relationship" test should be 

applied to Florida· s statute of l imitations).  Regarding privi leges such as the accountant-client 

pri vi lege, the Restatement states: 

Evidence that is not pri vi leged under the local law of the state which has the most 
significant relationship with the communication wil l  be admitted, even though 
it would be privi leged under the local law of the forum, unless the admission of 
such evidence would be contrary to the strong public: policy of the forum. 

Restatement (Second) of Conflict of Laws § 1 39( 1 )  ( 1 988 Revisions). The comments to section 

1 3 9  of the Restatement provide further guidance. Comment E states that '•( t)he state which has 

the most significant relationship with a communication wil l  usually be the state where the 

communication took place, which . . .  is the state where an oral interchange between persons 

occurred, where a written statement w as recei ved or where an inspection was made of a person 

or thing." 
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There is no doubt that New York has the most significant relationship with the 

communication between Coleman Parent and its auditor, Ernst & Young, which resulted in the 

creation of the E&Y Memo. Coleman Parent is based in New York City. Ernst & Young's New 

York City office performed the tax analysis, and that work was apparently performed in New 

York City. New York law does not recognize any accountant-c lient privi lege.  First Interstate 

Credit Alliance, Inc. v. Arthur Andersen & Co. , 54 1 N.Y.S .2d 433,  434 (N.Y. App. Div.  1 st 

1 989).  At the time of the relevant communications between Coleman Parent and Ernst & Young 

( late 1 998-earl y 1999). Coleman Parent was sti l l  more than two years away from fi ling its 

lawsuit against Andersen in Florida. There is absolutely no reason to believe that Coleman 

Parent or Ernst & Young expected their communications in New York would be pri vi leged due 

to Florida law. The Restatement provides more guidance here: 

There can be little reason why the forum should exclude evidence that is 
not privileged under the local law of the state which has the most significant 
relationship with the communication, even though this evidence is privi leged 
under the local law of the forum. Admitting such evidence cannot defeat the 
expectations of the parties since, if they relied on any law at al l ,  they would 
have relied on the local law of the state of most significant relationship. 
This state (the state with the most significant relationship) has a substantial 
interest in determining whether evidence of the communication should be 
pri vi leged. If this state h as not chosen to make certain evidence privileged, 
its interests obviously wi l l  not be infringed if this evidence is admitted by the forum. 
Admission of this evidence, if relevant, wi l l  usually be in the best interests 
of the forum since such admission wi l l  assist the forum in arri ving at the true 
facts and thus in making a correct disposition of the case. 

Restatement (Second) of Conflict of Laws § 1 39 cmt. c ( 1988 Revisions ) .� 

� The Resraremenr also provides an example of applyi ng the law to the facts which fits our situation perfectly. and 
shows that the E&Y Memo is not privileged by Florida's accountant-client privi lege. ·'In state X (New York). A 
(Coleman Parent) .  a business man doing busi ness in X (New York). gives certain information to B (Ernst & Young). 
an accountant. which is not privileged under X (New York) local law. The information would. however. be 
privileged under the local law of state Y (Florida). and in the trial of an action brought in  Y (Florida), A (Coleman 
Parent) claims that evidence of his conversation with B (Ernst & Young) should be excluded. The evidence will be 
received."' Restatement (Second) of Conflict of Laws § 1 39 cmt. c. i l lus . l ( 1988 Revisions)(emphasis added) .  
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Gi ven the fact that both parties agree that Florida fol lows the Restatement regarding 

confl icts of law, and the fact that the Restatement would compel the concl usion that Florida' s  

accountant-cl ient pri vilege would not apply t o  the E&Y Memo, the Memo i s  c learly not 

privi leged. Coleman Parent should therefore produce the E&Y Memo. 

Coleman Parent 's  secondary arguments about why the E&Y Memo should not be 

produced center around the idea that the E& Y Memo contains portions of the Blac kstone Report, 

and since the B lackstone Report is work product, the E&Y Memo should not be produced. As 

has been shown above, the B lackstone Report does not contain work product information, if it 

did the pri vi lege was waived, and even if the pri vi lege was not waived, Andersen needs the 

information and could not obtain the substantial equi valent by other means.5 

5 If the Court determines that the E&Y Memo should be produced but that the B lackstone Report is privi leged, 
Andersen asks that the Court view the E&Y Memo in order to be certain that Coleman Parent only redacts the 
portions of the E&Y Memo that discuss or directly cite the B lackstone Report. 
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CONCLUSION 

For the foregoing reasons, Andersen asks that the Court compel Coleman Parent to 

produce to Andersen copies of the B l ackstone Report and the E& Y Memo. At the very least, the 

Court should order the production of the E& Y Memo, and defer ruling on the B lackstone report 

unti l Coleman Parent's  self-serving affidavits are tested in discovery. 

Dated: August 14, 2002 

9 

Respectful ly submi tted 

�t_ /� 
Hank Jackson / 
Hol l and & Knight 
625 North Flagler Dri ve, Suite 700 
West Palm Beach, FL 3340 1 

Mark L. Levine 
Mark S. Ouweleen 
Hamil ton H. Hil l  . 

Bartl it  Beck Herman Palenchar & Scott 
54 W. Hubbard, Suite 300 
Chicago, IL 606 1 0  

Ben Preziosi 
Curtis ,  Mallet-Prevost, Colt & Mosle LLP 
1 0 1  Park Avenue 
New York, NY 1 0 1 78 

A TIORNEYS FOR DEFENDANT 
ARTHUR ANDERSEN LLP 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing Arthur Andersen LLP 's 
Motion to Compel The Production of a Non-Privileged Coleman Parent Document was served 
via facsimile and U.S.  Mai l  on the fol lowing counsel on this l!:tr day of A ugust, 2002. 

To: Jerold Solovy 
Matt Neumeier 
Jenner & B lock, LLC 
One IBM Plaza, Suite 4400 
Chicago, IL 606 1 1 

Jack Scarola 
Searcy, Denny, Scarola, Barnhart and S hipley, P.A. 
2 1 39 Palm Beach Lake B lvd. 
West Palm Beach, FL. 3 3402 
Counsel for Plaintiff Coleman (Parent) Holdings, Inc. 

Gerald Richman 
Richman Greer Weil Brumbaugh Mirabito & Christensen. P.A. 
One Clearlake Centre 
250 Australian Ave. South. Suite 1 504 
West Palm Beach, FL 3340 1 -50 1 6  
Counsel for Defendant Andersen Worldwide Societe Cooperative 

Sidney Stubbs 
Jones, Foster, Johnston & Stubbs, P.A. 
505 South Flagler Drive, Suite 1 1 00 
West Palm Beach, FL 3 340 1 
Counsel for Defendants Arthur Andersen LLP (an Ontario l imited l iabi lity partnership). 
Arthur Andersen & Co. (a Hong Kong partnership); Ruiz, Urquiza Y Cia, S.C. {a 
Mexican partnership). Porta, Cachafeiro, Laria & Asociados (a Venezuelan partnership) 
and Arthur Andersen (a United Kingdom partnership). 
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Irwin Warren 
Weil GotshaJ & Manges 
767 Fifth A venue 
NY, NY 10 1 53 

Sunbeam Corporation 
Chris Malloy 
Skadden Arps Slate Meagher & Flom 
Four Times Square 
New York, New York 10036 

Lorie M. Gleim, Esq. 
Greenberg Traurig, P.A. 
777 South Flagler Drive, Suite 300 East 
West Palm Beach, FL 3340 1 
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IN THE FIFTEENTH JUDICIAL CIRCUIT COURT 
IN AND FOR PALM BEACH COUNTY , FLORIDA 

CASE NO . :  CA 0 1 - 0 6 0 6 2 AN 

Page 1 

O R I G I N A L  
COLEMAN ( PARENT ) HOLDI NGS , INC . , 

P l a i nt i f f , 

vs . 

ARTHUR A.J.'IDERSEN , LLP and 
PHILL I P  E .  HARLOW , 

De f endant s .  
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - / 

COURT REPORTER ' S  TR.�.NSCRI PT 
OF THE PROCEEDINGS BEFORE THE COURT 

PRE S I D ING : HONORABLE S TEPHEN R.�P ?  
We s t  Palm Beach , Florida 
Thur sday , January 3 rd ,  2 0 0 2  
1 : 3 4 p . m .  - 2 : 5 7 p . m .  

EXHIBIT 

A 
FLORIDA COURT REPORTL'iG 

" " '  .C ;1 0  nooa 
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Page 23 
1 a hundred and t en mi l l i on dol lars . Arthur And e rs en has 

2 set tled that c l a im . our c laim was not part o f  that 

3 act ion . We have a s epara t e  claim , and the pos i t ion that 

4 we are in i s  tha t  we brought c laims agains t Sun.beam in 

5 1 9 9 8 . Tho s e  c l aims aga ins t S unbeam we re s e t t l e d . In 

6 conne c t i on w i t h  t hat s e t t l ement , ve ry int e re s t i ng l y  and 

7 

8 

9 

s igni f i can t l y ,  S unbe am , in conne c t ion with t ha t  M 
l i t igat i on , Sunb e am neve r rai s ed

:
'."'y i s sue with regard to I ... · 

the value o f  what i t  rece ived in thi s trans a c t ion . No t E 
1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

only did i t  not rai s e  any i s s ue wi th regard to t he va lue 

o f  wha t  i t  rec e i ve d ,  i t  exp re s s ly waived any pos s i b l e  , 
c laim wi th r e sp e c t  to the value o f  what i t  rece ived in 

c9r.nec t i on w i th i t s  s e t t l ement . 

So , whi le Sunbe am has exp re s s ed i t s  comp l e t e  

sat i s fac t ion w i t h  the t rans a c t ion i n  which i t  engaged , 
Arthur Ande r s en s e eks t o  ra i s e  t he i s s ue that Sunbeam was 

cheat ed . 
THE COURT : Le t me a s k  you this : Co l eman had 

previous ly s ue d  S unbeam? 

MR .  S CA.�OLA :  Co l eman has previous ly sued and 

2 1  s e t t l ed i t s  c l a i m , Co l eman Parent Ho lding . 

2 2  

2 3  

MR .  LEVINE : Tha t ' s  not co:-rect . 

MR .  s c.n....�OLA : They negot i a t ed a s e t t l eme�t . 

2 4  I t  nev e r  re sul ted in a la�sui t .  

2 5  THE COURT :  I s  that a s e t o f f  for .Ar.de :- s e n ?  

FLOR.IDA COURT REPORTING 

fi � r 1 .  k I ·  
ti r; t: Ii ,. 
r t 
t= 

f! 
! ? 
I 
I 

i i ! 
I 
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Page 24 

MR .  SCAROLA :  Clearly i t  woul d  be . Wha t ever 

2 has been rece ived a l ready in compensat ion for losse s  

3 sus tained in t h i s  t ransact ion would be a s e tof f agains t 

4 a.:::_,· ::: lai:n aga i. n s  � A..--:de r s en . 

5 S o , what we have , s t ripped to i t s  bare 

6 e s sential s , i s t h i s  argument i� conne c t ion with the 

7 

8 

9 

d i s covery tha t  i s  curre n t l y  pending b e fore the Court . • 

Ande rsen i s  in a p o s i t i on whe re �der s en has got to admi t �.\ 
t ha: he che a t ed Co l e man Parent in . the Sunb e am deal � 

1 0  be cause i t  has a l re ady pub l i c ly adm i t t e d  t ha t  i t  

1 1  c e rt i f i �d f a l s e  f inanc i a l  s ta t ement s ,  mat erja l l y  fa l s e  

1 2  f inanc ial s tateme n t s tha t  coul d  no t and s hould not be 

13 re� ied upon . Ande r s e n  c heat e d  Co l eman Parent i n  the 

1 4  Sunbeam dea l , b u t  Co l eman Pare n t , Ande �sen says , should 

1 5  no t be ful l y  c omp e n s a t e d  f o r  i t s l o s s  because maybe , 

1 6  s he e r  spe cula t i o n , maybe The Col eman Company s to c k  t hat 

1 7 Sunbeam go t  was wo r t h  l e s s  t han S u!"'...be am - - exc u s e  me - -

1 8  

1 9  

2 0  

wo rth l e s s  t han Ande r s e n  t o l d  Sunb e am that i t  was wo rth 

becaus e Ande r s en i s  t he one t ha t  helped to conduc t t he 

due d i l igenc e . No t only did i t  he lp t o  conduc t t he due 

2 1  d i l igence , but i n  the f i nanc i a l  s t a t ement s tha t  f o l low 

2 2  t h i s  trans a c t i o n , Art hur Ande r s en s a i d  t ha t t h i s was a 

2 3  t wc b i l l ion do l l a r  d e a l . They repre s ented tha t  w=:at 

2 4  S un.beam go t  wa s  - -

2 5  MR .  LEVINE : Your Ho no r , I ' m go ing to obj e c t . 

FLORIDA COlfRT REPORTING 
:u:. ! _,.;szQ_OQQQ 

b 1: 
[' 

! 
I 
I 
I; I 
I 
f 
I 

! ! 
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6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  I 

I N  THE C I RCUI T COURT OF THE 
F I FTEENTH JUD I C IAL CIRCUI T  IN AND 

FOR PALM BEACH COUNTY , FLORI DA 

COLEMAN ( PARENT ) HOLD I NG S , 
INC . I 

P l a i n t i f f s , 

vs . CAS E NO . CA 0 1 - 0 6 0 6 2  AN 

ARTHUR ANDER S EN LL� and 
PH I LL I P  E .  HARLOW , .J R I G lNAl 

EXHIBIT 

B 

De f e ndant s .  

B E  I T  REMEMBERED t h a t  t h e  f o l l ow i ng 
p ro c e e d i ng s  we r e  had i n . t h e  above - s t y l e d  
and numb e r e d  c au s e  i n  t he P a l m B e a c h  County 
C o u r t hou s e , C i t y  of We s t  P a l m  Be ac h ,  in t he 
S t a t e  o f  F l o r i da , be fore t he Honorab l e  
S t even A .  Rapp , Judge o f  t he above - me n t i oned 
c o u r t , on t he 1 s t day of Augus t ,  2 0 0 2 . 

KL E I N ,  BURY , R E I F ,  AP PLEBAUM & AS S OC I AT E S  
5 1 5  No r t h  F l ag l e r  D r i ve 

S u i t e  2 0 0  
W e s t  P a l m  B e a c h , F l o r i da 3 3 4 0 1  

( 5 6 1 )  8 3 5 - 0 2 2 0  

2 1  
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1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  
3 

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

I n  t he mo t i on t h a t  wa s brought , wh i c h i s  

ag a i n  ove r t h e  E rn s t  and Young memo , t he And e r s e n  

memo i t s e l f  s ays i n  i t s  f o o t no t e  t h re e , p a g e  f i ve , 

s ays And e r s e n  i s  a s s u m i ng , for t he purpo s e s  o f  t h i s  

mot i o n , t h a t  t h a t  B l a c k s t one report i s  work p r o du c t  

or h a d  a p r i v i l e g e  a t  s ome p o i n t  i n  t i me . They 

r e c o gn i z e d t h a t  t h i s wa s a work produ c t  d o c ument . 

They b rought a mot i on say i ng t h a t  t h e r e  

h a s  b e e n  a d i s c l o su r e  o f  t he wo rk p rodu c t  t o  a n  

adve r s e  p a r t y ,  Col eman Company , a n d  t he re f o re t he re 

h a s  b e e n  a w a i v e r  o f  any p r ivi l eg e  a s s e r t i o n  

b e c a u s e  t he s e  f o l k s w e r e  a dve r s e  a t  o ne p o i n t  i n  

t i me . 

Now , f rom t h e  l eg a l  argu�e n t  s ide o f  t hi s , 

t he re ' s  a c oup l e  o f  t h i ng s  I t h i nk t ha t  a re 

impo r t a n t , and t he s e  a r e  ra i s e d i n  our ve ry s hort 

re s pons e b r i e f . 

F i r s t  o f  a l l , t h i s  c a s e  i s  p e n d i ng i n  a 

F l o r i da c ou r t . I n  a F l o r i da court t he l aw o f  t he 

f o rum app l i e s  t o  t he d i s c overy i s s u e s  and p r i v i l eg e  

i s su e s . F l o r i da f o l l ow s  every s t a t e me n t  o f  l aw f o r  

con f l i c t s  o f  l aw .  

Tha t ' s  an i s s u e  t h a t ' s  b e e n  ra i s e d  i n  t h i � 

court be f o r e , e a r l y  o n , ove r a y e a r  ago when t h e  

mo t i on t o  d i sm i s s  a n d  t h e  l oc a l  l a w , f o rum gove rns 

2 7  
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. . . .  

. _ ,_ 

IN TU cmcllIT COURT OJ'TD mTBMTS .flJ1>tcIAL cmcvrr 
IN AND 108.·PALM �CH COUNTY, J'LORJl>A 

) 
COUMAN (PARBNI') HOWJNOS, lNC., } Caae No.: CA 01-06062AN 

. ) 
Plaintiff, ) 1lldge Siophon A. RIPP 

) 
� ) . 

) 
.ARTHUR ANDBUIK UJ'. et al., ) 

pmni1e1, it js 

) 
Dofondantl. ) 

) 
ORDD 

ORDBRBD AND ADJUJ)Glm that: 

� �. .);,,/ �Qt(/ -

DON.f: AND ORDERED iii West Palm Beach. Palm Boacsh County. Florid& a.is ,:J;u.y�r 
August, 2002. 

Copins havo been fumiahed 10 aU c:ounHJ on me. attl'Ched cofAPJ'NJ?. AND DATID 
SEP. � &  2002 

-=pp 
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1 IN THE F I FTEENTH JUD I CIAL CIRCU I T  
IN AND FOR PALM BEACH COUNTY , FLORIDA 

2 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x 

COLEMAN { PARENT ) HOLD INGS , INC . , 

3 
P l a i nt i f f , 

4 
v .  

5 
MORGAN STANLEY & CO . ,  INC . , 

6 
D e f endant . 

7 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x 

MORGAN STANLEY SENI OR FUND ING , INC . , 
8 

P l aint i f f , 

9 Case No . 

v .  CA 3 - 5 1 6 5  AI 

1 0  
MACANDREWS & FORBES HOLINGS , INC . , 

1 1  
Def endant . 

1 2  - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x 

1 3  July 2 8 , 2 0 04 
1 2 : 0 8 p . m .  

1 4  
1 5  Cont inued Depo s i t i on of PAUL E .  
1 6  SHAP I RO , tak en by Def endant , pur suant t o  

1 7  Agre ement , a t  the o f f i c e s  of Ki rkl and & El l i s  
1 8  LL P ,  1 5 3  Eas t  5 3 rd S treet , New York , New York , 

1 9  be f o re ANITA SHEMIN , .a Shorthand Report er and · 

2 0  Not ary Publ i c  wi thin and for the S t a t e  o f  

2 1  New York . 

2 2  
2 3  
2 4  
2 5  

� 0 1 3/086  

Page 253 
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1 sugge s t  that Morgan S t an l ey had had any 

� 0 1 ::i 1 u o o  

Page 360 

2 paragraphs in any o f  the ac c ounting mat t e r s that 

3 c aused the re s t atement ? 

4 

5 

A 

Q 

Not , not t o  my recol l ect i on . 

Was there any indi cat i on i n  the 

6 management l etter that wa s i s sued by Arthur 

7 Andersen in conne c t i on with the re s tatement that 

8 Morgan S t an l ey knew o f  the a c c ount ing matters 

9 that c aus ed the re s tatement before the 

1 0  r e s tatement was 

1 1 

1 2  no . 

1 3  

A They woul dn ' t  have l ooked into i t , but , 

Q Let me show you what has been marked a s  

1 4  Exhib i t  6 1  and ask you i f  thi s i s  the management 

1 5  l e t te r  that you have be en des c ribing for u s  tha t  

1 6  Art hur Andersen i s sued f o l l owing the 

1 7  i nve s t i gat ion that you have de scr ibed in 
1 8  c onj unc t i on w i th Del oi t te & Touche , the Audi t  
1 9  Comm i t tee , and Sunbeam ' s  a c c ount i ng s t a f f ?  

2 0  

2 1  
2 2  

2 3  

2 4  
2 5  

A 

Q 

A 

Q 
A 

Q 

I t  appears 

In add i t i on 

Ye s , okay . 

I t  i s  okay 

Ye s . 

I n  addi t i on 

to be . 

to the 

to proceed? 

to the audi t work that wa s 

16div-007153
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1 done and wh i ch we have been - - we have 

2 summar i z ed in MS 6 1 ,  you t o ld us al s o  there wa s 

3 an i nve s t i ga t i on unde rt aken by the B o ard w i t h  

4 the a s s i s tan c e  o f  l eg a l  coun s e l  and Chi cago 
s P artne rs . Do you recal l tha t t e s t imony ?  

6 A Ye s . 

7 Q D i d  thi s  c ommi t te e of the Board have a 

8 name , l i ke the Audi t Commi t tee , l ike spe c i a l  

9 c ommi t t e e t o  inve s t i gat e ?  

Page 361 

1 0  A As I s a i d ,  I shou l d  remember thi s ,  but I 

1 1  j us t  don ' t .  I don ' t remember i f  i t  was the 

1 2  who l e  Bo ard , or a commi ttee of the Board or the 

1 3  Audi t Commi t t e e  i t s e l f . 

1 4  Q Did thi s - - I am going t o  c a l l i t  a 

1 5  spe c i al c ommi t tee , so we c an separate i t  f rom 

1 6  the Audi t Comm i t t e e , i f  tha t i s  proper . Did 

1 7  thi s spec i al commi t t ee i s sue a report o f  any 

1 8  k ind? 

1 9  A There was a rep ort prepared . I don ' t 

2 0  know i f  i t  wa s i s sued by t hat c ommi t t e e  or 

2 1  acc ept ed by the commi t t ee . In o the r words , I 

2 2  don ' t know whe ther the report whi ch wa s l arge ly 

2 3  c omp i l ed and prepared by Skadden and Chicago 

2 4  Partners then bec ame the commi t t e e ' s  report or 

2 5  whe t her they simply a c c epted the report . 
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1 Q 
Page 362 

D i d  the repor t o f  the spe c i a l commi ttee , 

2 whatever f orm i t  eventua l ly t ook , di d i t  assess 

3 b l ame or a s s i gn b l ame to any one p e r son or 

4 p e r s ons f or the i s sue s that were a l s o  the 
5 subj ect o f  the management l e t t e r , whi ch we 

6 marked a s  MS 6 1 ?  

7 A I don ' t  recal l . What I recal l focus ing 

8 on was , di d i t  pin any b l ame on anybody that was 

9 s t i l l  with the company . I n  other words , my 

1 0  f ocus s i t t i ng where I wa s a s  an ope rat i ona l 

l l  p e r s on , I had my own v i ews o f  who wa s a t  f aul t . 

1 2  My conc ern wa s i s  anybody that might have been 

l 3  a t  f aul t i n  any mat e r i al way gone , o r  do we have 
1 4  peop l e  that w e  are depending on now s ti l l  a t  the 

1 5  c ompany who s e  activi t i e s  are r eve aled by thi s 

1 6  invest igat i on t o  b e  such that we shoul dn ' t  

1 7  cont i nue i n  emp loyment with the company . so , 

1 8  that was sort of my focus . 

1 9  Q D i d  peop l e  on the Board receive a 

2 0  wri t t en vers ion of whatever Skadden prepared? 

2 1  A They r e c e ive d a present a t i on of i t . I 
2 2  don ' t remember whether they kept i t  o r  not . 

2 3  Q When you s ay a pre s ent a t i on , l i ke that , 

2 4  l ike a DEC pre s en t a t i on we tal ked about ? 

2 5  A No . I think they rece ived the report 

16div-007155



U tl /  ( / � IJ ll ll  l ti '. ti ti t- A X tl ti l  ti ti ::f  ( ::! ti !:!  � A H L I U N f l E L O S  W P B  ltlf 022/0SS  

1 i t s e l f  and a verbal pre s ent at i on by B ob Z immi t 

2 a t  Skadden , a l ong wi th Chri s Ma l l oy , who worked 

3 w i t h  him . I don ' t  know whether they kept the 

4 r eport be cau s e  there were a l l  kinds of i s sue s 

s regardi ng conf i dent i al i ty and privi l ege that 

Page 363 

6 were go ing back and forth w i th the SEC . I don ' t  

7 r e c a l l  i f  they we re given t o  them i n  a room , 

8 made a pre s enta t i on and gave i t  back t o  them o r  

9 kept i t . 

1 0  Q D i d  the report go to the SEC as far as 

1 1  ongoing proceedings w i th the SEC? 

1 2  A We ini t i a l ly re s i s t ed giving i t  t o  the 

1 3  SEC , and I don ' t  re call i f  it ul t i mately went t o  

1 4  the SEC o r  not , 

1 5  Q Did the report i dent i fy any wrongdoing 

1 6  by Morgan Stanley i n  connec t i on with the matters 

1 7  that were inve s t i gated ? 

1 8  A I don ' t  recal l . 

1 9  

2 0  

2 1  

Q 

A 

Q 

You don ' t  re c a l l one way or the other? 

No , I don ' t  reca l l one way or the other . 

D i d  _the report ident ify any current 

2 2  e mp l oye e s  of Sunbe am a t  the t ime that the report 

2 3  was prepared were at fault for the mat t ers set 

2 4  f orth i n  the report ? 

2 5  A My recollection i s  that there wa s one 
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COLEMAN (PARENT) HOLDINGS 11\C., 

PlaintifC 

VS. 

MORGAN STANLE Y & CO., INC., 

Defendant, 

����������������� 
I 

:VIORGAN STANLE Y S ENIOR FUNDING, INC., 

Plaintiff, 

\'S. 

MACANDR E WS & FORB E S  HOLDI'.'JGS, INC., 
Defendant, 

I 

IN THE FIFT EENTH JUDICIAL CIRCUIT 

IN AN D FOR PALM BEACH COUNT Y, 
FLORIDA 

Case '.'Jo. CA 03-5045 A I  

Case No. CA 03-5165 AI 

ORDER 0\: CPH AND l\IAFCO'S VERIFIED l\IOTIO� TO PEIUIIT FOREIG:\i 

ATTORNEY TO APPEAR (BYMAN, CHORVAT, S\YEE�EY) 

TH I S  CAU S E  having come to be considered upon the Verified Motion of Coleman 

(Parent) Holdings Inc. and MacAndrc\vs & Forbes Holdings, Inc., and the Court having 

reviewed the file and being fully advised in the premises, it is hereby, 

ORDERE D and A DJU DG ED:'\\..& ('(\� � � �-�� 1� � 

� \\� ���1'> �"--� c..-<· 
DONE A:'.'-.' D OR D ER E D  at West Palm Beach, Palm Beach County, Florida, this <;"-

day of {)t:J - , 2004. 

ELIZABETH T. MAA SS 
CIRCUIT COURT JU DG E 

Copies have been furnished to all counsel on the attached counsel list. 

000076 
16div-007157



Coleman Holdings, Inc. vs Morgan Stanley & Company 

Case No.:2003 CA 005045 AI 
Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 

Thomas A. Clare 

Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.vV., Suite 1 200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 

Jenner & Block LLP 

One IBM Plaza 

Suite 4400 
Chicago, IL 60611 

2 

000077 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant( s ). 

NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated and Morgan 

Stanley Senior Funding, Inc. will take the videotaped deposition of Steven R. Isko, pursuant to 

the Court's August 27, 2004 Order and Notice of Hearing and Florida Rules of Civil Procedure 

1.280 and 1.310. The oral examination will take place on October 5, 2004 at 3:00 pm and 

continue from day to day until completed at the offices of Kirkland & Ellis, LLP, 153 East 53rd 

Street, New York, New York, 10022. The deposition will be taken before a person authorized to 

administer oaths and recorded by stenographic and videographic means. The video operator will 

be Esquire Deposition Services of 216 E. 45th Street in New York, New York. 

1 
9908140 _I.DOC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and federal express on this 4th day 

of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated & Morgan Stanley Senior 
Funding 

-2252483.DOC 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: ( 561) 659-7368 
e-mail: jianno@carltonfields.com 

\ 

2 
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SERVICE LIST 

Counsel for Coleman(Parent) Holdings & MacAndrews & Forbes 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 

-2252483.DOC 

3 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COi E v1AN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MO:lCAN STANLEY & CO.,.INC., 

Defendant. 

���������������/ 
MO:�( AN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MA1 �J NDREWS & FORBES HOLDINGS INC., 
et al, 

Defendants. 

COLEMAN (PARENT) HOLDINGS INC.'S AND 
MACANDREWS & FORBES HOLDINGS INC.'S 

MEMORANDUM IN OPPOSITION TO THE PRO HAC VICE 
MOTIONS OF THE KELLOGG HUBER ATTORNE:YS 

Several attorneys from the Washington, D.C. law firm of Kellogg, Huber, Hansen, Todd 

& E- :a is, P.L.L.C. ("Kellogg Huber") have moved for leave to appear pro lzac vice on behalf of 

�for �a 1 Stanley, but for two reasons, that relief would be inappropriate. 

I. The Pro Hae Vice Motion Should Be Denied Because The Kellogg Huber Attorneys 
Have Not Demonstrated That They Should Be Granted The Privilege of Appearing 
In That Capacity. 

There are serious questions about whether the Kellogg Huber attorneys have 

demi >n ;trated that they should be pe1mitted to practice before this Court. Although this Court 

has ei :ninated the contempt proceedings because everyone found out long after the alleged 

violc ti< ns of the Stipulated Confidentiality Order that the redacted copy of the Andersen 

sett]< ir ::nt agreement had been in the public court file all along, this Coun: should not overlook 

the i: iv )lvement of Kellogg Huber attorneys in the activities that led to the contempt proceedings 
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in ti· e irst place . In connection with the proceedings on CPH's motion for contempt, CPH made 

a su )S antial showing that Kellogg Huber used the Andersen settlement agreement - which at 

the 1 in e, everyone, including Kellogg Huber, believed to be confidential pursuant to this Court's 

Ord1 :r )f December 4, 2003 - outside this litigation for an improper purpose to fashion a new 

law� ui against Aithur Andersen and others. Regardless of whether that c:mduct is sufficient to 

give ri ;e to a finding of contempt, the involvement of Ke llogg Huber att•Jmeys in the conduct 

that e· ·eryone believed at the time could violate the Stipulated Confidentiality Order most 

cert< ir ly should be taken into account in determining whether it is appropriate to extend the 

Kell )g �Huber attorneys the privilege of pro hac vice admission. 

There are a number of open factual questions that have yet to be resolved. For example, 

the · :c urt has not asce1tained whether the Kellogg Huber attorneys did or did not believe that 

they v. ere using confidential infonnation, at the time that the infom1ation was supplied, for the 

pm}: os � of preparing a separate lawsuit. That issue is critical because it g•Jes to the heart of the 

mer: ts of the pro hac vice application - did the Kellogg Huber attorney�: understand that they 

wen \ iolating, or at the very least skhting the boundaries, of Com1 Ord€:i·s issued by the very 

Cou t · iefore whom they now seek the privilege of appearing pro hac vice? 

Similarly, during a key portion of the proceedings before this Comt, Kellogg Huber 

atto1 ni:: ys offered contradictory sworn statements concerning the scope of the representation they 

plll"f or :edly had been retained to provide. Specifically, in a March 17, 2004 declaration 

subr 1i1 �ed in connection with the contempt proceedings filed on March 12, Kellogg Huber 

atto1 my Rebecca Beynon ave1Ted that Kellogg Huber "was retained in late February 2004 to 

rep1" :s1 nt Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding, Inc. 

(coJ:ec :ively, 'Morgan Stanley') in those aspects of the above-captioned ca;e that involve Arthur 

And rr; en and in the prosecution of Morgan Stanley's claims against Arthur Andersen." See 

2 
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Ex . .  , :J 3 (emphasis added). Ms. Beynon's affidavit is consistent with Mr. Bemis' repeated 

asse ti ms to the Comt that Kellogg Huber was retained to handle the "Andersen aspects" of the 

case See, e.g., Ex. C, 4130104 Tr. 47:21-48:7, 5 1:9-5 1:16, 62:14-64:12, 107: 19-109:10. 

Ho" e'er, at the April 3 0, 2004 hearing at which the motion for contempt was addressed at 

Ieng :h. Mark Hansen testified under cross-examination by Mr. Scarok that there were no 

limi1 at ons on the scope of Kellogg Huber's retention (id. at 1 15:3-13): 

Q: Mr. Hansen, I'm going to re-direct my inquiry a little bit and ask you, 

what is it specifically that your law finu was retained on February 23 -

First of all, that was the date of the retention, right, the 23rd of February? 

A: Yes. 

Q: What was it specifically that your law firm was retained to do on 
Febrnary 23rd as it relates to this lawsuit on which we are before J udge 
Maass today? 

A: To serve as co-counsel with Kirkland and Ellis in all respect�; of the case. 

Before extending the privilege of appearing pro hac vice, we respectfully submit that it 

wou d be necessaiy for this Court to detennine the facts concerning Kellogg Huber's 

invo v• ·ment in the activities that led to the motion for contempt proceedings and concerning the 

actu;1J reasons for Kellogg Huber's retention, which admittedly could he a time-consuming 

proc �s .. We are willing to unde11ake that inquiry, but for the reasons pre11iously articulated by 

the ·�curt, the parties' resources would better be devoted to preparing the case for trial -

espe ;i: lly given that Morgan Stanley already is represented by two large and able law finm, and 

has ·e ained yet another Florida counsel, D. Culver Smith III, to prosecute claims against 

And. :n en. 

In sum, based on the involvement of the Kellogg Huber attorneys in the troubling 

activ iti �s leading to the motion for contempt, and on the inconsistent representations made by 

Kell; >g �Huber attorneys in court documents and at hearings, there is good reason at this late date 

to dt: 11) the pro hac vice motions of the Kellogg Huber attorneys. 
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2. Morgan Stanley Does Not Need The Kellogg Huber Attorney!; In Order To Take 
Positions Adverse To Andersen. 

The central reason cited on several occasions by Morgan Stanley as to why the Kellogg 

Hub !r :lttorneys need to appear in this case is because Kirkland & Ellis has a conflict precluding 

it fn ·ff taking positions adverse to A11hur Andersen . Morgan Stanley has argued that in light of 

that cc nflict, if Arthur Andersen w itnesses are to be cross-examined at trial, Morgan Stanley 

nee( s ;eparate counsel. More recently, Morgan Stanley also has indicE.ted that it needs the 

Kell )g?; Huber attorneys so that it can seek leave to file an additional affirnative defense, which 

will se !k to blame Andersen for the Sunbeam fraud. Morgan Stanley's arguments are not only 

with Jl t merit, but pretextua1 . 

First, Morgan Stanley does not need Kellogg Huber attorneys admitted pro lzac vice to 

addr !S; Andersen-related issues. At the September 15 hearing, Morgan Stanley for the first time 

asse: te j that its Carlton Fields attorneys cannot sign pleadings relating to Andersen. See Ex. A, 

9/15 'O· . Tr. 13:24-14:13 (Mr. lanno stating that his firm cannot sign pleadings relating to th\: 

new u idisclosed affim1ative defense). That is an about face. At the July �:3 hearing, in arguing 

that pc rtions of pleadings that referenced the Andersen settlement agreenent should be made 

publ c, Mr. Ianno stressed that he would make that argument because he does not represent 

And !n en and therefore has no conflict (Ex. B, 7123104 Tr. 19:21-20:7), emphasis added) : 

I think that Coleman is selectively using this confidentiality order to protect 
interests they feel is in their best interest against Morgan Stanley. And I don' t 
represent Arthur Andersen. so I can be here arguing with total bom. tides, as Mr. 
Scarola points out, that none of this should remain confidential, that what Mr . 

Scarola is doing is trying to gain an unfair advantage for Coleman in this case by 
designating ce11ain poriions as confidential and protecting other po::iions that are 
in their best interest. And I think that's what The Court should enco:11pass. 

Mor, �a 1 Stanley has not explained why, all of a sudden, Mr. Ianno and the other attorneys from 

Carl" 01 Fields cannot perform Andersen-related functions. 

Even if Carlton Fields somehow were precluded from taking ·positions adverse to 
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And· :n ·en, Morgan Stanley still would not need Kellogg Huber attorneys admitted pro lzac vice. 

In th::: : eparate lawsuit pending before Judge Miller that Morgan Stanley filed against Andersen, 

Mor; �a 1 Stanley is represented by a Florida attorney of its own choosing, D. Culver Smith III. 

Mr. '.lr dth, whom Morgan Stanley already has retained and entrusted witb the responsibility of 

pros• :C' iting its claims against Andersen, can sign pleadings and perform any other Andersen

relat :d function in this litigation. There is no need for this Court to grant the pro !we vfr:e 

appl: c<: tions of the Kellogg Huber attorneys to perfom1 functions that Morgan Stanley's existing 

Flori :I� attorneys can perfonn. 

Second, the concern stated previously about .Kirkland & Ellis attoff:eys not being able to 

take p1 •sitions adverse to Andersen is purely pretextual, because Kirkland & Ellis attorneys 

unhe ;i1 1tingly have taken positions adverse to Andersen on repeated occa� ions. In six separate 

depo ;;i1 ions taken in this case, Kirkland & Ellis attomeys already have· cross-examined Arthur 

Andi TS :::n witnesses adversely: Vance Kistler on October 29, 2003; Donald Denldmus on 

Nave IT ber 6, 2003; Lawrence Bornstein on January 15, 2004, Mark Brockelman on January 6, 

2004; I >ennis Pastrana on January 12, 2004; and William Pruitt on January l.3, 2004. 

Mr. Bemis previously has attempte� to distinguish between cro:;s-examining cunent 

clien:s during discovery and cross-examining them during tJ.ial (Ex. C, 4130104 Tr. 107:19-

109: 0 , but as a matter of legal ethics, there is no difference. That is confim1ed by the very 

ABA F :mnal Opinion that Mr. Bemis apparently has referred to from time to time (see, e.g., id. 

at 6:: 14-64: 12), which provides that "[a] lawyer who in the course of representing a client 

exarr in :::s another client as an adverse witness in a matter unrelated to the lawyer's representation 

of th·: c th er client, or conducts third party discovery of the client in such a matter, will likel y face 

a co 1f ict that is disqualifying in the absence of appropriate client consent. Any such 

disqt al fication also will be imputed to other lawyers in the lawyer's firn: .. " See Ex. D, ABA 
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Fon 1a. Opinion 92-367 (emphasis added). 

When Kirkland & Ellis attorneys cross-examined Andersen witnesses during depositions 

in ti .is case, that third-party discovery was obviously adverse to Andersen' s interests. Indeed, 

Mor 52 1 Stanley named two of the Andersen witnesses that Kirkland & Ellis has cross-examined 

- I 'o 1ald Denkhaus and William Pruitt - as defendants in the New Morgan Stanley Litigat ion 

filec o 1 March I, 2004. 

Moreover, with respect to Morgan Stanley's desire to add an affirmative defense against 

And :!r en, the supposed concern that Morgan Stanley's cun·ent attorneys cannot sign such a. 

plea iii .g also is pretexual because those attorneys have been taking positions directly adverse to 

And �r: en 's interests in written pleadings from the beginning of this case . lndeed, as early as the 

filin � in June 23, 2003 of Morgan Stanley's answer, Morgan Stanley's present attorneys have 

beer t i!dng positions that tmdoubtedly are very similar to those that will appear in Morgan 

Stan ie: ·'s undisclosed affirmative defense against Andersen. See Ex. E, MS&Co. Answer to 

CPf. 's Complaint, � 3 (MS&Co. "relied solely on documentation and information provided by 

SLinl •ei m and Sunbeam's audited financial statements"); id.,[ 32 ("MS&Co. fu1ther admits that it 

asse· nl led marketing materials based 011 financial documentation aud audited financial 

statem :nts provided to MS&Co. by Sunbeam and Arthur Andersen"); id. 143 (MS&Co's 

"fair 1e 35 opinion" regarding the acquisition price of Coleman "was based on financial 

info1 m 1tion provided to MS&Co. by Sunbeam, Coleman, and A11hur And�:rsen, and on synergy 

anal: 'S• s which MS&Co. received from CPH"); id. � 54 ("MS&Co. denies that Strong or any 

othe · l tlS&Co. employee was accurately apprised of Sunbeam's financial condition because 

MSc :C o. at all times relied on infom1ation provided by Sunbeam management and Arthur 

And· :n en, including Sunbeam's audited financial statements"); id. ir 5 5 ("any information 

com: m nicated by MS&Co. is based on financial data and infom1ation provided to it by Sunbeam 
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and A.: thur Andersen"); id. ,[ 91 ("MS&Co. denies that it performed an independent financial 

anal: 1s· 5 of Sunbeam; to the contrary, MS&Co. informed CPH that it was relying solely on 

fina1 cill data a nd information provided to it by Sunbeam and Arthur Andersen"); id. � 94 

("M: ;& Co. infonned CPH that it was relying solely on financial data and information provided 

to it J} Sunbeam m1d Arthur Andersen"). 

Morgan Stanley's present attomeys also have taken positions directly adverse to Arthur 

And· �n en in other pleadings filed in this case . For example, in the opposition to CPI-I's· rule to 

shov · 1 ause motion that was signed by Morgan Stanley 's present attorneys, Morgan Stanley 

asse1 te i that Morgan Stanley "lost hundreds of millions of dollars" as a result of Andersen's 

wror gc .oing (Ex.Fat 10): 

Morgan Stanley lost hundreds of millions of dollars in reliance on the truth and 
accuracy of those same Andersen-audited financial statements. Thus, the claims 
that Morgan Stanley has against Arthur Andersen do not arise from the Settlement 
At,1feement and Morgan Stanley is not using the Settlement Agreement as the 
basis for its claims. 

It is a matter of public record that Arthur Andersen audited Sunbeam's financial 
statements in 1996 and 1997. It is also a matter of public record that Morgan 
Stanley suffered significant financial losses when Sunbeam's financial statements 
turned out to be false and were restated in October of 1998. Sunbeam ultimately 
filed for bankruptcy in 2001. Thus, Morgan Stanley had valid c:laims against 
Arthur _Auldersen years before CPI-I filed this lawsuit against Morgan Stanley, and 
vears before CPH even entered into the Settlement Agreement between CPH and 
Arthur Andersen. 

Finally, the pretextual nature of Morgan Stanley ' s stated concerns ab out its present 

attor 1e 'S taking positions adverse to Andersen was confirmed yet again at the recent hearing 

befo1 e his Com1 on August 27, 2004, during which this Court entertained argument on whether 

the hn iersen settlement agreement should be kept confidential. Months before that hearing, 

Arth;ll" Andersen ' s attomeys wrote to Kirkland & Ellis objecting to its attempts on behalf of 

Moq :a1 Stanley to remove the confidential designation from the Andersen :settlement agreement 

and �ta ing that "[i]t goes without saying that any action to remove the Confidential Designation 
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\v·oul j ie adverse to Andersen's interests and we formally advise you of this fact." See Ex. G, 

Letter 1 rorn E. Lauer to T. Clare. At the August 27 hearing, Andersen's Florida counsel (Steven 

L. S< 11' 1arzberg) appeared before this Court and argued that the settlement agreement should be 

kept ::c :ifidential. Nonetheless, despite Andersen's stated position at the hearing and Andersen's 

clear a jmonition to Kirkland & Eiiis in its earlier letter, Mr. Bemis argued to this Court 

vigo· 01 sly and successfully that the settlement agreement should not be bpt confidential. See 

Ex. JI, 3/27/04 Tr. 65:10-74:25. 

Thus, in light of the fact that Morgan Stanley's present attorneys consistently and 

repe: 1te :Uy have taken positions adverse to Arthur Andersen in this litigation, the assertion that 

Kell- >g � Huber attorneys need to be admitted pro hac vice so that Morgan Stanley can take 

posi1io1s adverse to Andersen does not come close to ringing true. 

Conclusion 

The motion by the attorneys from Kellogg Huber to appear pro hac vice in this litigation 

shot· Id be denied. 

Dat� d: October 7, 2004 

Jero d S. Solovy 
Ron il1 . L. Marmer 
Jeffie; T. Shaw 
JEN�: �R & BLOCK LLP 
One II -M Plaza 
Chi« a1 o, Illinois 60611 
(31�): '.22-9350 

#I 14C >S; 

Respectfully submitted, 

I ........ 

NT) HOLJ;tt.11 S INC. and 
&F · S OL(. GSINC. 

By:-=--+---=---""-'".--�.::-�-=---=-----

2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

l HEREBY CERTIFY that a true and correct copy of the foregoing I-..as been furnished by 
1·7· 11 

Fax< n1. Federal Express to all counsel on the attached list on this 1 .-·�lay of 
... \ 

_( j '.+cbe.Goo4. 

Flori 
Se c enney Scarola 

ihart & Shipley, P.A. 
2 39 Palm Beach Lakes Bo·Jlevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Pan:=nt)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 

16div-007170



10/07/2004 15:06 FAX 

Jose1 •h [anno, Jr., Esquire 
Carll ::n Fields, et al. 
222 : .a �eview A venue 
Suite lt 00 
Wes' P ilm Beach, FL 33401 

Thor 1a ; D. Yannucci, P .C. 
Th011a ; A. Clare 
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Kirk a1 d and Ellis 
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Jenn !r & Block LLP 
One [E M Plaza 
Suit1 4 iDO 
Chic :tE J, IL 60611 

�010/010 

COUNSEL LIST 

16div-007171



10/07/2004 18:34 FAX 581 858 7388 CARLTON FIELDS WPB 

CARLTON FIELDS, P.A. 

Esperanta 
222 Lakeview Avenue, Suite 1400 

West Palm Beach, Florido 33401-6149 

Date: October 7, 2004 
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Michael Brody, Esq. 

Thomas Clare, Esq. 
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IN THE ClR.CtnT COURT OF THE 
FIFTEENTII JUDICIAL cm.curr, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.; CA 03-5045 Al 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

�������������----' 

MORGAN STANLEY SENIOR FUNDJNG, INC., CASE NO.CA 03-5 165 Al 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., et al., 

Defendant. 

JOINT SUBMISSION OF THE PAR.TIES FOR 
OCTOBER 14, 2004 CASE MANAGEMENT CONFERENCE 

Pursuant to the Court's Order of February 24, 2004, the parties in the above-referenced 

action hereby submit the following 1 oint Submission in advance of the October 14, 2004 Case 

Management Conference. 

L Agreed-Upon Statement Of Background And Procedural History 

The following is the parties' agreed-upon summary of the two companion cases now 

pending before this Court, which have been consolida.ted for trial. 
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A. Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. Incorporated. 
(Case No. 03 CA-005045 Al) 

Background. This case arises out of an acquisition transaction that was negotiated and 

consummated in lat.e 1997 and early 1998, in which Coleman (Parent) Holdings Inc. ("CPH") 

sold its 82% interest in The Coleman Company, Inc. {"Coleman") to Sunbeam Coiporation. 

("Sunbeam"). Morgan Stanley & Co.1 Inc. ('"Morgan Stanley") served as financial advisor to 

Sunbeam for parts of the acquisition traIJsaction and served as the lead underwriter for a 

$750,000,000 debenture offering that SunbCam used to finance the acquisition. 

CPH's Complaint alleges claims arising from this transaction for fraudulent 

misrepresentation, negligent misrepresentation, aiding and abetting fraud, and conspiracy. 

CPH's Complaint has sought damages of a.t least $485 million and has reserved the right to seek 

punitive damages. Morgan Stanley denies the material allegations in CPH's Complaint and also 

denies CPH's entitlement to damages. 

Procedural Bistorv. CPH filed its Complaint on May 8, 2003 (the "CPH Action'»· 

Morgan Stanley filed its Answer on June 23, 2003 and, on June 25, 2003 filed its Motion to 

Dismiss Pursuant To Florida Rule of Civil Procedure 1.061 Or, In the Alternative, For Judgment 

On The Pleadings. The Court held a hearing on these motions on December 12, 2003. On 

December 15, 2003, the Court issued an Order denying both motions. On January 9, 2004, 

Morgan Stanley timely filed a Notice of Appeal regarding the denial of its motion to dismiss. 

See Florida Rule of Appellate Procedme 9.130(a)(3)(A) (providing for interlocutory appellate 

review of non-final orders '"concerning venue"). On February 20, 2004, the Court consolidated 

CPH's action against Morgan Stanley with Morgan Stanley Senior Funding's action against CPH 

and MacAndrews & Forbes Holdings Inc. 
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B. Morgan Stanley Senior Funding, Inc. v. MacAndrews & Fot"bes Holdings 
Inc., et al. (Case No. 03 CA-005165 Al).· 

Background. This action arises out of the same series of financial transactions as the 

CPH Action. Jn 1998, Morgan Stanley Senior Funding, Inc. ('"MSSF") and other lenders entered 

into a credit agreement with Sunbeam under which MSSF agreed to provide senior secured 

financing to Sunbeam m connection with Sunbeam's acquisition of Coleman and two smaller 

companies. 

MSSF's Complaint alleges that. in the course of Sunbeam's acquisition of Coleman, 

Defendants MacAndrews & Forbes Holdings Inc. ("MAFCO") and CPH provided false 

information to MSSF about the "synergies" that Sunbeam would achieve from the combination 

of Sunbeam and Coleman. MSSF alleges that Defendant•s inflated synergy projections caused 

Sunbeam to pay a higher price to acquire Coleman and consequently caused Sunbeam's lenders 

(including MSSF) to make larger loans to finance the acquisition. MSSF's Complaint alleges 

that it suffered hundreds of millions of dollars in damages when Sunbeam declared bankruptcy in 

February 2001 and defaulted on. acquisition-related loans. MSSF has alleged claims for fraud 

and negligent misrepresentation. CPH denies the material allegations in MSSF's Complaint and 

also denies MSSF's entitlement to damages. 

Procedural mstorv. MSSF filed its Complaint against MAPCO and CPH on May 12, 

2003 (the "MSSF Action"). The MSSF Action was initially assigned to Division AG. Because 

the MSSF Action and the CPH Action involve the same series of financial transactions and arise 

from a collllllon set of operative facts, the parties agreed that the two cases are companion cases 

under Local Rule 2.009 and requested a transfer to Division Al, where the first-filed, lower 

numbered CPH Action was assigned. The motion to transfer was granted on June 9, 2003. 

Defendants CPH and MAFCO filed their Answer on J'we 25, 2003. On February 20, 2004, the 
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Court consolidated MSSF's action against CPH and MAPCO with CPH's action against Morgan 

Stanley. 

IL Report On Discoverv In The Two Cases 

A. Morgan Stanley's And MSSF's Posidon On Discovery 

1. Merits Discovery 

CPH, MAFCO, Morgan Stanley, and MSSF are actively pursuing written and deposition 

discovery in these consolidated actions. The parties have exchanged hundreds of thousands of 

pages of documents, have seived and answered multiple sets of interrogatories and requests for 

admission, and have deposed more than two dozen party and non-party witnesses. Discovery in 

both cases is ongoing. 

At the February 20, 2004 Case Management Conference, counsel for Morgan Stanley 
\ 

jnfonned the Court that- according to counsel's best estimates - approximately seventy (70) 

additional depositions would need to he completed. before the close of fact discovery. 

Thereafter, on or about March 11, the parties agreed to take alternate weeks for taking and 

defending depositions. 

Since the February 20 Case Management Conference, thirty-three (33) additional 

depositions have been completed. Seven (7) more depositions have been scheduled and are 

confumed for the weeks ahead Morgan Stanley has multiple out.standing requests for deposition 

dates of CPH, MAFCO, and Coleman witnesses - and has attempted to secure deposition dates 

for several additional non-party wjtnesses. 

At the July 23 Case Management Conference, counsel for Morgan Stanley advised the 

Court that - according to counsel's best estimates approximately forty-three (43) days of 

deposition testimony remain to be completed. The number of depositions has only increased, 
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however, in light of additional depositions requested by CPH and MAFCO since the July 23 

Case Management Conference. CPH and MAFCO have requested the depositions of four ( 4) 

additional current or former Morgan Stanley employees since that date - and have requested 

one (I) additional Rule 1.31 O deposition (bringing the total number to 7). 

In their Position on Disco\l'ery (below), CPH and MAFCO state that thirty-two (32) 

depositions have been taken by CPH and MAFCO, and twenty·one (21) have been taken by 

MS&Co. and MSSF. But those figures - and the table prepared by CPH and MAFCO to 

summarize the depositions - do not accurately reflect the depositions taken by Morgan Stanley. 

Seven (7) of the third-party witnesses identified by CPH and MAFCO as "taken by'' CPH and 

MAFCO were, in reality, examined by Morgan Stanley as well. Moreover, CPH and MAFCO 

count the Rule 1,310 deposition of Steven Fasman (taken by.Morgan Stanley) as a single 

deposition, when in fact Mr. Fasman appeared for two separate Rule 1.310 depositions.1 In 

C"eality, twenty-seven (27) witnesses have been deposed by Morgan Stanley. 

The parties have experienced considerable difficulty scheduling depositions in light of 

scheduling conflicts for counsel on both sides and the location of the witnesses, almost all of 

whom are located outside of Florida. CPH and MAFCO have offered witnesses for depositions 

outside of Florida on dates previously established by the Court for Case Management 

Conferences (or on the day before in New York) and ha'1e, on several occasions, confinned (and 

then canceled or postponed) depositions previously set to go forward. 

For example, CPH and MAFCO twice postponed the deposition ofBany Schwartz (now 

completed), postponed the deposition of Bruce Slovin (now completed), and postponed the 

deposition of James Robinson, for various reasons ranging from '"unavoidable conflicts" to 

CPH and MAF'CO count the corresponding Rule 1.310 depositions of Morgan Stanley 
witnesses as two separate depositions. 
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"medical emergencies." Another CPHIMAFCO witness, Lawrence Jones, was only available on 

a day that had been previously scheduled by the Court for a Case Management Conference, and 

is now expected to be unavailable for an unspecified amount of time due to upcoming surgery. 

Similar scheduling considerations have required Morgan Stanley to postpone the depositions of 

other deposition witnesses, many of whom no longer work for Morgan Stanley and are no longer 

under its control. 

Even when deposjtions have been successfully scheduled, the parties have experienced 

difficulties beyond their control that have prevented the deposition from going forward. When 

Mr. Schwartz>s deposition was finally scheduled and confirmed for June.18, for example, the 

deposition needed to be postponed (for a third time) because Morgan Stanley's attorneys were 

unable to make it to New York for the deposition due to inclement weather and cancelled flights. 

Morgan Stanley is of course willing to accommodate the legitimate scheduling 

considerations of witnesses and their counsel- but these schedule conflicts and difficulties have 

prevented the parties from proceeding with depositions at the pace contemplated during the 

February 20 Case Management Conference. 

Finally, for more than six months, the parties had to divert resources away from 

deposition discovery to address collateral issues unrelated to the merits of these consolidated 

actions. These issues are discussed in the next section� 

2. Non-Merits Discovery 

On March 12, CPH filed its Motion For A Rule To Show Cause. On May 14, 2004, the 

Court converted CPH's Motion for a Rule To Show Cause into a Motion for Contempt. On July 

30, 2004, Morgan Stanley filed its Motion to Dismiss or Strike Plaintiff's Motion For Contempt. 

On September 15, 2004, the Court granted Morgan Stanley•s to Dismiss or Strike Plaintiffs 
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Motion for Contempt Although the Court's September 15, 2004 Order allowed the panies to 

return their full attention to the merits of the proceed.Jn.gs, nearly six months were lost litigating 

issues related to the motion for contempt. 

On March 19, CPH sexved its first set of interrogatories relating to its motion for 

contempt. Morgan Stanley responded to those Interrogatories on June 16, 2004 and provided 

supplemental responses to CPH on June 29, 2004. On July 12, 2004, the Court entered an Order 

directing Morgan Stanley to supplement its responses to those Interrogatories within twenty 

days, including certain responses to be filed directly with the Court under seal. Morgan Stanley 

provided the non-privileged portions of its amended responses to CPH on August 2, 2004. 

On May 28, CPH seived its second set of interrogatories relating to its motion for 

contempt - together with a set of document requests relating to that motion. On that same date, 

Morgan Stanley served its own interrogatories and requests for documents on CPH relating to 

CPH's motion for contempt. The parties served responses and objections to this "second wave" 

of non-merits discovery on June 28, 2004. 

CPH's contempt motion, together with CPH's related Motion to Allow Arthur Andersen 

Access to Confidential Transcript (filed May S, 2004) and other motions relating to the 

confidentiality of documents and pleadings, have required extensive additional briefing, 

necessitated attendance of counsel at multiple specially-set hearings in Florida, and the 

preparation of non�merits discovery requests and responses. CPH's objections also have 

prevented attorneys from Kellogg, Huber, Hansen, Todd, and Evans P.L.L.C. (''KHHTE") from 

participating as co-counsel and assisting with discovery. CPH's reasons for objecting to the 

admission of KHHTE attorneys appear to be purely tactical, as CPH has maintained its 
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objections even after the Court's September 15, 2004 Order dismissing the contempt 

proceedings. 

The satellite issues created by CPH's contempt motion and CPH's objections to the 

admission of the K.HHTE attorneys have prevented the parties from conducting depositions at 

the pace originally contemplated during the February 20, 2004 Case Management Conference. 

B. CPH's And MAFCO's Position On Discovery 

CPH and MAFCO stipulate only to the first paragraph of Section II.A above. CPH and 

MAFCO object to the remafoing statements concerning discovecy as incomplete, misleading, and 

self-serving on the part of Morgan Stanley and MSSF. Consequently, CPH and MAPCO provide 

the account of discovery that follows: 

1. Deposition Discovery 

As of October 7, 20041 52 depositions have been taken, and Morgan Stanley has taken 

only three since the last joint statement submitted on September 16. Of those depositions, 32 

have been taken by CPH and MAFCO, and 21 have been taken by Morgan Stanley and MSSF: 
·-·--•· "•--•-• •• • I' •- - -·• • .. _,, 

I AFJ'ILIATION AT: I 

MS/MSSF WITNESSES RELEVANT 
TIME 

DATE '. TAKENBY 
·- : .... - ·-·· ---·-

1 
I... . .. -

Boone. Shani 1 Morgan Stanley 04/22/2004 . CPH/MAFCO 
.. ..  _. , . ... 

Burchill, Thomas 
---·· .... 11•--•·o\-o•o-· ----·,--- -·· ---·· 0•-• 0Ho o o  OO o . - - - o o 

, Morgan Stanley ' 0812112004 i CPHIMAFCO ; 
• .. -·- • ·--- -·· - ' t• ___ ., ·-··-· • i--·- • • . ,. ' • I 

..... ���· Tyro�----····----· __ - ·-----�-��� s�ey _L_ . .. . 

011��120�-----l ... -���Al'.�.�-.. : 
Conway, Andrew : Morgan Stanley I 06/04/2004 ' CPH/MAFCO 
Fuchs, Ai�"ianck�· 

· -· 
-

· 
·

· : Mo�gan S�ey-
· j ci2f 13/2004- ! CPWMAFc-ci ; ••• ' • '"' o , , ,..,, ___ ,, --• ' •- • I  -' -•' ' • ' '  • ''' 

Hart, Michael · MSSF ; 05/19/2004 ) CPHIMAFCO i '""iiw, 
R

�b� ... 
· ·- -···· · · . .. ·-··- - · 

· -: -M��i� s�1ey ·· · -, - -
·-· 

02i121ioo4---· · :-· cPiiiMAFco-
· 

... . -·-· ... . . . _ - .... ----·-·-----·- -···--· .. ····-··-·--. , .._ . .. - . .  ·- · -·-··-·-·· I 
Kunreuther, Jason ; Morgan 'Stanley I 0912412004 i CPH/MAFCO , 

·· - --· --.. -- ·····---· · --. --· ··---···---
1

- .... · ----.. -.. .. ·----· ....... . 
MS/MSSF (by John Plotnick) ! Moraan Stanley ; 0910912003 1 CPHIMAFCO , 

·-· --.. • ---- '" '"'•-•• •-··-••• • • ---••-- • ••--• \.'-•-••.. J ·-•·•-• , ,. ·-····•' I 

MS E-mail Rep.(Robert Saunders) i Morgan Stanley j 02/10/2004 
. 

CPH/MAFCO , 
0 '  • •  -••- •-•-• \ , __ .., _ _,...___. '' 1 

I 
---- 1 ---r ----••-• - •··--- .. -

Rafii, Lily ' Morgan Stanley ; 04/02/2004 ; CPHIMAFCO : 
--· . .. ___ .. .. -· ·-r---:- -...... ·--.. ·--- ··· ·-· ---··. --,. . - . . -- .. . .. -... 

Savarle,�dre� . .. . ____ ---· .. __ ;_!"f��S��!. 1 .... _.�1122/20� _ .. ... .. L ����� ; 
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Seth, Ishaan 
.. . ·- - ... .. ·----· ·-;- -·-M�r�-Stanlcy I "0713012004 CPHIMAFCO ! . . . . .............. ___ • _____ L_,_ ____ __ ,, __ • l· .. ··-·----.. ·- . --- - -······ J • •  

--��-�·--�-��-
. .  - . - ·· - .... �·-·-- -�S.:1:_ ____ .l __ , .. �?l��'?OO! __ '"-����co 

Strong, William 
Stynes, James 

i Morgau Stanley 1 12/04/2003 : CPH/MAFCO . -:... ! -·-····-· . ·---- . ... •. ····---·---·· - . 

Tyree, John 
; Morgan Stanley l 07/1312004 CPH/MAFCO . .. ..... MorganstanteY--r-·-· o9/isi:ioo3 cPHIMAFco- . . - --··---· - . -·-,--·---. �.. ... ... . . . . . . . .. --· .. .. . . . I . . . . . .. .... . . . 

Tyree, John , Morgan Stanley : 11/14/2003 CPHIMAFCO ... ...... ... ...... l.. ••• • • . ... . -- ---� _ .. ____ -··· • 

Webber, Jo�h�·-· ··---- _ _ . . .. . . __ , Morgan Stan��! . .. -� _ _  

051!.�!.��-� 
Whelan, Chri��pher... ... . . _ .. __ . _ -·· .. . .  _; .. �organ S�er. , . 011_� �12�� 
Wright, William Morgan Stanley 1 07/01/2004 
Yoo, 

o�n� · ---··--- ····" ., ,. ···--·· ··M��gan-s�-;;y---·�--061i6'2oo�i 
'' --••- -•-•- ' '  ' oo 

I , .. ,, ,,., ;,. ' •••-•••• •• ••••• o '  • 

MAFCO/CPIJ/COLEMAN WITNESSES 
Drapkin, D��� 

.. 
__ ··-· _ ·- . .. . . .. . MAFCO 

_ .E.���004 
Engelman, Irwin MAPCO 1 08/04/2004 
Gifford, Frank 

· · · · ··· · ··--·---.-· "MA:Fcci ·-·--i---- 0112212004 
�instling, N��

···· -·
�.:-

-
.
-
��-�.:���==-·

-
�-c�--��

·-���-··
··o4i��-�04 

CPHIMAFCO . . . _ .. . ...... . . . 
CPHIMAFCO 
CPH/MAFCO 
CPHIMAFCO 

MS 
MS 
MS 
MS 

Jones, Lawrence : MAFCO i 09/03/2004 .... "··---·-· · -·--· --"· ··-�·· ,., ... ... ··.- . --· ·---·-·· - ·-- ; ····-
0911512003 

L ··· ·-· -��-----.... 
MAFCO (by Steven Fasman) MAFCO j Ol/21/2004 

• ____ ., , ''" ' ,._._,._,, ___ --• oA• ••" II ... , ,I, _,.,,.., __ ..,_,,, ___ , ' '  

Moran, John MAPCO : 09/14/2004 

! MS 

MS i . . . . I .... " ••• ' "' '' ' I  • "' •-··- .,,, '  • I  

Nesbitt, William 
Nesbitt, William 

Page, ��s�p-�-----·-·-·-·-·-- ·-··
Salig, Joram .. .. ....... . . ..... ·-··-·-·· ·-· -·· .. 
Schwartz, Bany ··- .. . .. · ·--......... ···--. .  . 

Shapiro, Paul 
Shapiro, Paul 

Slotkin, Todd 

Slovin, Bruce 
THIRD PARTY WITNESSES 

MAPCO 08/31/2004 
. . •..... . ·---·--· ..... ... ':. .... .. ...... -----·----··-'· ..... . 

MS 
MS MAFCO 09/01/2004 --·· · · - - --- --;--- ··--···· · ....... - . . . 

MAFCO I 04/27/2004 MS 
, 
.. . .. ... 

-�
---·-·-MAFco--

.. -
�---�!}���o�-----·.t ____ . --�� 

MAFCO ) 06/25/2004 MS ' . . - .. --· - -··- -- ·I-·-·-···--· -· -·· .... . . .  ·-·- -
MAPCO : 06/08/2004 ; MS .. ··-·-·-· -···-· .... ·-··· .. . . ··-- .. - ·  ...... . •'· .... -
MAPCO, 07/28/2004 ····�-- --·------+---· ........ . 

· . . .  
MAFCO 07/07/2004 . ......... . . . _ . ... , .. 
MAFCO I 0511212004 . .. .. .. ·-···-

MS 
MS 
MS 

Bornstein, Lawre-;;�e-
--

--
·
-
·· .

, :'"-Art'h���� 
·-r---- ·-oii"i5i2004 CPHIMAFCO 

Brock�t���-�k ···· · - · -··-· ·-···- -r Artii;.-Ai'..d"er8en l 0111412004 · I CPRIMAFCO 

. I 

· · 
rieclili�us, Donald 

··· - · ·· · - ·
;
"- ·Artii�-�d�� __ l _____ iiio6i2oo3 .. 

... r -· •. . .. -· • . 

! CPHIMAFCO . 
.. .. _. ___ -·-- --· · -...... -·· -------- -·· ... ,, ___ -r-- . ··· ·- .. 

Duffy, Robert . Credit Suisse First i 07/08/2004 

Emmerich, Adam 

• Boston ! 
·-· ·-·- ·--- --·-: w�&�ii.Lipt�� .! 

. ··· -
091281;�� 4

· ·  

. ·---·-·-·· · -···· .. ·-· . 
MS 

MS 
; Rosen & Katz l ; . ... -··-· ··-·--- ---r·-··"·····---·-· -··-· ···-.-----.. -- ... .. . 
! Credit Suisse First , 0113012004 ; MS Geller, Steven 
, Boston i ' . . .... _ ..... .. -.. ·--·-···-.. -.... _________ ... .. -· . ..:,... .. ·-·----- --- -...:-. . 
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-- -
-
····

-
··-· - ··

--·
-

-·· -..... Ameri�� ·· ·
--

·· r· -----·--
··- .

..
. .  ·

: 
. .

. MS 
Jsko, Steven 

Kistler, Vance .. .. .. · ····--·-··· - ··-· · ·-·-- . 
Pastraila, Dennis --·. - .. . . . . .. 
Pntitt, William 
Dean, Alan 

Household f/k/a '. 10/05/2004 
, Sunbeam 1 . .. , ... · - --· ·--······-·. · - · ·  · · - · ·· ·  ... - ·· .. -- . .. . .. . . 
: .Arthur Andersen I 10/29/2003 ; CPH/MAFCO 

• . • • ·· ··:-- - •• • - - • •  " •• ·�· • � •• • 1 -· ••• • ··· -··-r· . ·- - . .. . . . 
: Arthur Andersen 1 01/12/2004 1 CPH/MAFCO . . ,- . ---- ·-·. -· .. .. .

.
. ·- · ····-·· -· . ... . 

: Arthur Andersen j OI/13/2004 i CPH/MAFCO 
...... .. -...... ..._.. ... , ... ___ .. __ 

-·r''" ···- ...... 
Davis Polk & 0610312004 ' CPH/MAFCO , 

, Wardwell i . 
• • ''" •· • •••••- ·---·--·-•- ,_,. , .. .,, ,,_ :--- • ol r •• • 1 • • •  ,

_ 
.. _,_ .,.,,,ao. • •• • r • • •• • • ''" •I • 

Lurie, James 

Stack, Heather 

Yales, Scott 

Davis Polle & 
Wardwell 

Davis Polle & 
···-. --·-· · · --· _, ____ ����� · Sunbeam 

06/1812004 

OS/2512004 

11/24/2003 ...... ' .,, . . . . ·-·· - - ·---·· · ·--· ... ·----· .. ........... · ·-

We have been able to schedule five additional depositions as follows: 

' i 
. • . .. 

CPH/MAFCO · 

. . . 

CPHIMAPCO 

I CPHIMAFCO 

·
iii:iio"Niitt-··

· · · · ··- ·· · . .. - - ·--· ·-AFFiiiAiioi�i"" ··· · ·-··-· ·· ·1· .. ·· · · · · · nA ii -··· · · · ·· ·-· ·-· 
·
P�iri�". Mit�;n

·
·· · - , M��-s�iey �Ioy;-- ·-�·--s�t

·
ro� IO/IB-l9/2004 

' 0 o• ·---· ...... --·-·- 0000 ·-••100 0 ... 0 0 I 0 -·-·· H ___ ,.. __ ,, ___ --·.---·· o I 0 

Hart, M����!_i�!fd�� .. . . . Morgen Stanl�-�p��-�- _ . . l -- .. --��!!��--��11_8!.���4 
Bltrich, Karen : Morgan Stanley employee I Set for l 011512004 
Foley, Jake ... 

·
. _ · -·

·
--�����·

- ;��-=-M��� -���� -�.���-·
-·-·r ····· 

- S�t-for 1012212004 
Harris, Brooks i Former Morgan Stanley employee ! 

. 1 • •• - ---·---- --··-·-----------· •• • •• 
• 

Set for 10/21512004 

Concerning the remaining depositions to be taken by CPH and MAFCO, we have 

experienced considerable difficulty in obtaining deposition dates from Morgan Stanley. After 

ex.tensive but fruitless attempts to obtain deposition dates, we noticed the depositions as shown 

in the chart below. 

DATE 

DEPONENT AFFILIATION DEPOSITION DATE 
FIRST NOTICED 

REOUESTED 
MS and MSSF Representative: MS/MSSF 07/14/2004 10/12/2004 
Value of American Household, 
MS/MSSF's interest in American 
Household 

10 
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MS and MSSF Representative: MS/MS SF 07/07/2004 10/13/2004 
Procedures of Equity 
Commitment Cominittee and 
Leveraged Finance Commitment 
Committee I Highly Confident 
Letters 

MS and MSSF Representative: MS/MS SF 07/30/2004 10/14/2004 
All misrepresentations/omissions 
by MAFCO and CPH 

Michael Rankowitz Former Morgan 07/13/2004 10/25/2004 
Stanley Emnlovee 

William Kourakas Morgan Stanley 07/13/2004 10/26/2004 
emolovee 

MS and MSSF Representative: MS/MS SF 07127/2004 10/27/2004 
All fees, expenses, etc. billed by, 
paid to, or due to MS Ol' MSSF re 
soc 
MS and MSSF Representative: MS/MS SF 07/14/2004 10/29/2004 
Evidentiary issues re personnel 
records 

Morgan Stanley since has proposed some alternative dates for these depositions - virtually all 

after the discovezy cutoff being proposed by CPH and MAFCO. 

We also are attempting to finali:l.:e the scheduling of the depositions of Johannes Groeller, 

a Morgan Stanley employee who is overseas; Simon Rankin, another Morgan Stanley employee 

who also is overseas; Ruth Porat, a Morgan Stanley employee who we have been told has been 

ill; and Dwight Sipprelle, a former Morgan Stanley employee whose deposition was subject to 

recent motion practice before the Court. 

Concerning the remaining depositions of current and former CPHIMAFCO employees to 

be taken by Morgan Stanley, we have offered dates - often, multiple dat.es - for all remaining 

witnesses where Morgan Stanley has requested dates except for three. As for one of those three 

11 
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witnesses, Morgan Stanley recently advised us that it no longer was requesting the dates 

originally sought. 

2. Discovery eoaceruiag CPH's motion for contempt 

Contempt discovery has been rendered moot by this Court's Order striking CPH' s motion 

for contempt. 

III. Pretrial Schedule 

In the Court's September 29, 2004 Ord.er following the last Case Management 

Conference, the Court ruled "that trial in this action shall beglli no later than February 22. 2005." 

In addition, the Court directed the parties to ''confer and attempt to agree., on a modified pretrial 

schedule. Finally, the Court ordered the parties to submit, no later than October 7, either an 

Agreed Order modifying the pretrial schedule set on March 19, 2004 or their own Proposed 

Orders if no agreement can be reached. 

arola-(FLBarNo. 169440) 
CY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, PA. 
2139 Palm Beach Lakes Blvd 
West Palm Beach, FL 33402-3626 
(561) 686-6300 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw . 
JENNER & BLOCK LLP 
One ffiM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Counsel for Coleman (Pa.rent) Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 

'#1161794 

12 

ann , Jr. (FL Bar No. 6 
TON FIBLDS, P.A. 

Lakeview Ave., Suite 1400 
est Palm Beach, FL 33401 

(561) 659-7070 

Thomas D.Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
(202) 879-5000 

Counsel for Morgan Stanley & Co., Inc. 
and Morean Stanley Senior Funding, Inc. 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY'S MOTION 
TO ENTER PRETRIAL SCHEDULE 

Simple fairness requires that, even taking the February 22, 2005 trial as a given, Morgan 

Stanley must have a full and fair opportunity to complete the remaining discovery in these 

consolidated actions. Morgan Stanley's proposed pretrial schedule is the only fair and 

reasonable way to do so. Defendant Morgan Stanley & Co. Incorporated and Plaintiff Morgan 

Stanley Senior Funding, Inc. (collectively "Morgan Stanley"), respectfully request that the Court 

enter an order, in the form attached as Exhibit 1, adopting Morgan Stanley's proposed pretrial 

schedule, which will at least give the parties a chance to complete the necessary discovery in a 

fair and orderly manner while still honoring the trial date established by the Court. In support of 

its motion, Morgan Stanley states as follows: 

The Court Does Not Have Subpoena Power Over The Key Witnesses 

1. The epicenter of these consolidated actions is New York City, where virtually all 

of the significant witnesses reside, both party and non-party. These out-of-state witnesses, who 

16div-007185



are expected to deliver the bulk of evidence at trial, are not within this Court's subpoena power. 

Accordingly, dozens of out-of-state witnesses must be deposed, and their sworn testimony must 

be recorded and then designated, subjected to objection, for presentation to the jury during trial 

by videotape. Indeed, video testimony will probably constitute the majority of testimony 

presented at trial. 

2. On February 20, 2004, the Court held the first Case Management Conference on 

the two actions. Given the fact that a majority of the witnesses are beyond the subpoena power 

of the Court and confronted with the potential reality of a "trial by television," counsel for 

Morgan Stanley advised the Court that approximately seventy fact depositions needed to be 

completed. Counsel also advised the Court that Morgan Stanley intended to retain additional 

counsel. The Court set the trial for January 18, 2005. 

The "Contempt" Proceeding And The "March" Trial Date 

3. Four weeks later, on March 12, 2004, Plaintiff Coleman (Parent) Holdings, Inc. 

("CPH") filed its Motion for Rule to Show Cause (later renominated a Motion for Contempt). 

CPH objected to the admission of the additional counsel retained by Morgan Stanley, attorneys 

from the law firm of Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C. ("KHHTE"), pending the 

Court's ruling on its Motion for Contempt. During the next six months, the parties engaged in 

substantial collateral discovery, briefing, and motion practice wholly unrelated to the merits of 

these actions. 

4. On July 15, 2004, Morgan Stanley filed a Motion to Set a Hearing on the 

Contempt Motion and Extend Merits Discovery. Morgan Stanley asked the Court to consider the 

substantial diversion of resources made necessary by CPH's Motion for Contempt, to conduct a 

prompt hearing on the Motion for Contempt, and to re-set the trial date and other pretrial dates 

accordingly. 

2 
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5. After a full hearing on the issue at the July 23 Case Management Conference, the 

Court agreed with Morgan Stanley. On July 27, 2004, the Court entered an Order directing that 

"[t]rial in this case shall be reset to occur in March, 2005." ·(July 27, 2004 Order on MS Mot. to 

Set a Hrg. on the Contempt Mot. & Extend Merits Discovery (Ex. 2).) The parties proceeded on 

the assumption of a March 2005 trial date for the next ninety days. 

6. Notwithstanding the time and resources devoted to the Motion to Contempt, the 

parties continued to actively pursue written and deposition discovery, including depositions 

virtually every week in New York City and other cities outside Florida, while CPH' s Motion for 

Contempt was pending. I 

7. On September 15, 2004, the Court issued an order striking the Motion for 

Contempt and dismissing all related contempt proceedings, which by that time had consumed 

more than six months of the parties' time. In striking CPH's Motion for Contempt, the Court 

correctly noted that "[p ]reparation of that motion for hearing has consumed substantial time by 

the parties and the Court." (Sept. 15, 2004 Order on MS & Co. & MSSF's Mot. to Dismiss or 

Strike Plf. 's Mot. for Contempt at 2 (Ex. 3).) 

The February 22, 2005 Trial Date 

8. In advance of the September 23 Case Management Conference, the Court directed 

the parties to address, in detail, the feasibility of re-setting the trial to the original January 18, 

2005 trial setting. Counsel for Morgan Stanley did that, presenting a detailed listing of the forty

six depositions that Morgan Stanley and CPH intended to take before trial, and explaining the 

substantial pretrial tasks the parties and the Court would have to tackle after the close of 

In March, the parties agreed to endeavor to alternate weeks for talcing depositions. 

3 

16div-007187



discovery and before the cases could be ready for trial. Based on this information and a detailed 

analysis of alternate trial dates, Morgan Stanley proposed a May 17, 2005 trial date. CPH 

provided no information regarding the feasibility of its preferred trial date, stating only that it 

would be "ready for trial" whenever directed by the Court. Over Morgan Stanley' s objection, 

the Court re-set the trial date to February 22, 2005. 

9. Since the September 23, 2004 Case Management Conference, the discovery 

schedule has become even more crowded. CPH has served additional discovery requests on 

Morgan Stanley, as described below. The Court bas ordered Morgan Stanley to produce 

additional debenture-related documents. Sunbeam has produced an additional 58,000 pages of 

documents to the parties. CPH has filed (and the Court has scheduled for hearing) a motion 

seeking leave to add punitive damages. The parties are still having difficulty scheduling the 

depositions, more than half of which involve third parties beyond the control of the parties and 

outside the subpoena power of the Court. All the while, CPH continues to oppose the pro hac 

vice admission of the additional counsel retained by Morgan Stanley in February 2004. 

10. In response to these developments, Morgan Stanley once again reviewed its 

discovery needs, reduced the number of depositions it proposes to take, and developed a 

proposed schedule that will give the parties a reasonable chance to complete the remaining 

discovery and also permit the trial to begin on February 22, 2005. Morgan Stanley proposes a 

discovery cut-off of December 17, 2004. 

A December 16 Discovery Cut-Off ls Aggressive 
A November 1 Cut-Offls Neither Fair Nor Sensible 

11. Morgan Stanley submits that even with the aggressive trial date set by the Court, a 

discovery cut-off of December 17, 2004, is the only "fair" deadline for the completion of 

discovery given the complexity of these cases. And a December 17, 2004 discovery cut-off is 
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more than sixty days before the trial date established by the Court. 

12. CPH, on the other hand, proposes that discovery should be completed by 

November 1, 2004, with the trial commencing on February 22, 2005 as ordered. (Sept. 30, 2004 

CPH Proposed Schedule (Ex. 4).) When counsel for Morgan Stanley asked how the parties 

could possibly complete more than forty depositions by November 1, counsel for CPH did not 

propose a schedule to complete the depositions. Instead, CPH counsel suggested only that the 

parties should "double-track or triple-track" the remaining depositions. (Oct. 7, 2004 Clare Deel. 

if 10 (Ex. 5).) 

13. Since both proposed schedules result in the same February 22 trial date, the 

question for the Court is which of the two proposals for ending discovery - November 1 or 

December 17 - is fair? The answer is simple. The remaining discovery cannot fairly be 

completed by November 1. Under CPH's proposed schedule, both parties would have just 

fifteen business days - during the weeks of October 1 1, 18, and 25 - left in which to take more 

than forty depositions. While Morgan Stanley has repeatedly attempted to reduce the number of 

depositions it needs to take, it still needs to take, at a minimum, sixteen additional depositions, at 

least two of which will involve multiple days of testimony. CPH seeks twenty-six additional 

depositions. One witness has been requested by both Morgan Stanley and CPH. 

14. The forty-three remaining depositions can be summarized as follows: 

Amorison, Alison L MS I New York 
ciark, K��------1 -�T:Cos An eles 
Deitz, Adrian I MS London 
Dickes, Glenn MS New York 
Den Danto, Deidra CPH Unknown 
Dun1a , Al CPH Florida 
Ehrich, Karen CPH ' New York 
Fannin, David CPH l Florida 
Fo-�-F�-------,--MS- i NewYork 
Fole ,_!_�------��--_)__ New_):'o!k 

-- -----·--------------
Das Status Role 

Non-P 
Non-P CO official involved in hed e decision 
Non-P 

_J_ N�_!l� Sunbc:�!!!.§_xec. VP_�nd General Counsel 
I Non-P unbeam outside counsel 
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.. 

Witness 
' 

i Bv i Location 
£re�.d, Todd 
Gittis, Howard 

-------f CP�---l 
, MS ! 

Unknown 
New York 

Goudis, Richard 
Griffith, Lee 
Groeller, Johannes 
Harris, Brooks 
Hart, Michael (day 2) 
�ko, Steve 
Jordan, Ann 
Kelly, Janet 
Kourakos, William 
Levin, Jerry 
Maher, James 
McDonald, Deborah 
gerel!nan, Ronald 
Petrick, Mitch 
Porat, Ruth 
R. 1.310 (Authenticity) 
R. 1.310 (ECC) 
R. 1.310 (Letters) 
R. 1.310 (LFC) 
R. 1.3 l_Q (Mis��pl_ ___ 
R. 1.310 (MS Fees) 

I CPH i Unknown ! 

CPH Unknown 
CPH London 
CPH i New York I ·-
CPH New York 
MS � New York ·----' MS ' New York I 

MS I Florida I 

CPH i New York I 
MS ; New York 
MS New York 

CPH Unknown 
MS New York 

CPH -iN��y-;;� 
CPH i New York I 

CPH i New York 
CPH I New York 
CPH New York 
CPH New York 
CPH New York 

-CPH--f New York 
R. 1.310 (AHi V�lue) _;..__5!H i New York I 

' 
Rankin, Simon i CPH i London 
Rankowitz, Michael i CPH I New York 
Reid, Bill l MS ! New York ! i 
Robinson, James [ MS i New York I 
Sinnrelle, Dwight I CPH I New York I 

Smith, Bram (day 2) CPH I New York : 
Spoor, Wi�am ____ I -�� I Minneapolis 
Uzzi, Donald ( MS&CPH i Texas 
�inoker.L� i MS New York i 

Days Status 
1 Non-P� 
2 Party 
1 Non-Party 
1 Non-Party 
1 Party 
1 Non-P� 

1--112 Party 
1 Non-P� 
1 Non-Party 
1 Non-Party 
1 Party 
1 Non-Party 
2 Non-Party 
1 Non-Party 
2 ----- Party 
1 Party 
1 Party 

112 Party 
112 Party 
112 Party 
112 Party 
112 

--��---112 Party 
112 p� 

1 Party 
1 Non-Party 
1 Non-Party 
1 Non-Party 
1 Non-Party 

112 Non-Party 
1 Non-Party 
1 Non-Party 
1 Pa� 

-·--· ··-
Role 

Sunbeam outside counsel -------· -·---------·---------
Senior MAFCO executive I decision-maker 
Sunbeam Investor Relations 
Sunbeam Household Products 
!Morgan Stanley Client Services Group 
�organ Stanley Equi!l Capital Mar�ets 
!Morgan Stanley Leveraged Finance 
tole�. Legal 
K::oleman Board of Directors 
Sunbeam Legal 
!Morgan Stanley Leveraged Finance 
toleman CEO, Sunbeam CEO 
Senior MAFCO executive I decision-maker 
Sunbeam Director of Corporate Planning 
Senior MAFCO executive I decision-maker 
!Morgan Stanley Managing Director 
!Morgan Stanle}'. Eguit}'. Ca,eital Markets 
IN/A 
IN/A 
IN/A 
IN/A 
IN/A �IA--------·---------·-·--
IN/A ·--
!Morgan Stanley Bank Group 
!Morgan Stanley Leveraged Finance 
!Morgan Stanley Managing Director 
K::oleman Board of Directors 
!Morgan Stanley Leveraged Finance 
!Morgan Stanley Leveraged Finance 
Coleman Board of Directors 
Sunbeam Executive VP, Consumer Products 
MAPCO execu�ve -- credit a_g��ements · __ 

15. Even if all of these depositions could be scheduled before the end of October (and 

that is not possible), CPH's proposal that the parties double- and triple-track depositions is 

unfair, unnecessary, and unworkable. Despite numerous opportunities to do so, CPH has failed 

to articulate any reason that could justify its pell-mell deposition schedule (to which no witness 

has agreed). Morgan Stanley's proposed pretrial schedule, if adopted by the Court, would allow 

the parties a reasonable time to complete deposition discovery and meet the Court's February 22, 

2005 trial setting. 

6 
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The Remaining Written Discovery 

16. In addition to these forty-three depositions, there are substantial written discovery 

tasks that will require the parties' attention. In the last thirty days, CPH has served multiple 

additional discovery requests on Morgan Stanley, including interrogatories and requests for 

production: 

Re nest Date Served 

CPH's 4t S tember 14, 2004 
CPH's 5 Se tember 16, 2004 
CPH's 6t Re uest for Production to MS & Co. September 27, 2004 

_gPH) __ �n Re��t for _froducti�n t�¥S�F ___________ __ Septe��� 27 !....200L_ 
CPH's 7ili Re uest for Production to MS & Co. Se tember 30, 2004 

In addition, the Court has ordered Morgan Stanley to produce additional debenture-related 

documents, and to amend two of its interrogatory responses. The parties also must supplement 

all of their prior interrogatory responses pursuant to the Court's August 16, 2004 Order. 

The Schedule Between December 16 And February 22, 2005 

17. What happens after the proposed close of discovery on December 17? The 

remainder of Morgan Stanley's proposed pretrial plan can be summarized as follows: 

Morgan Stanley's Proposed Pretrial Schedule 

Event Date 

Proponent Expert Reports December 10, 2004 
Rebuttal Expert Reports December 23, 2004 
Expert Depositions January 5 - January 11, 2005 
Summary Judgment Motions January 14, 2005 
Summary Judgment Responses January 28, 2005 
Summary Judgment Hearing February 4, 2005 
Exchange Deposition Designations January 7, 2005 
Counter-designations and Initial Objections February 11, 2005 
Exchange Witness Lists and Trial Exhibits February 11, 2005 
Motions In Limine February 14, 2005 
Objections to Counter-Designations February 14, 2005 
Responses to Motions in Limine February 18, 2005 
Joint Pretrial Stipulation February 21, 2005 
Pretrial Conference and Trial February 22, 2005 

7 
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Event Date 

Exchange Jury Instructions and Verdict Forms February 28, 2005 

18. Since both parties' proposed schedules allow the trial to start on February 22, 

2005, there can be no good reason for adopting an interim pretrial schedule that would prejudice 

the ability of Morgan Stanley and its counsel to complete necessary discovery in a fair manner 

and to meaningfully participate in the defense and prosecution of these actions. Morgan 

Stanley's proposed schedule is the only fair way for Morgan Stanley and its counsel to complete 

the remaining depositions, to respond to the outstanding written discovery requests, and prepare 

for trial. 

CONCLUSION 

Considerations of fairness require that the parties be permitted to complete reasonably the 

remaining discovery in these complex cases. Morgan Stanley's proposed pretrial schedule best 

serves the interests of fairness. Requiring fact discovery to be completed by November 1, 2004, 

when there are significant additional discovery tasks to be completed on both sides, would be an 

injustice mitigated by no counterbalancing equities in favor of CPH. For these reasons, Morgan 

Stanley respectfully requests that this Court enter an Order, in the form attached to this motion, 

approving Morgan Stanley's proposed pretrial schedule for the consolidated actions. 

8 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 7th day 

of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Attorneys for: 
Morgan Stanley & Co. Incorporated 

Morgan Stanley Senior Funding, Inc. 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Pahn Beach Lakes Blvd. 
West Pahn Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

K&E 9907988.S 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUJT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

ORDER CONCERNING PRETRIAL SCHEDULE 

These consolidated actions came before the Court October 14, 2004 for a Case 

Management Conference, and on Morgan Stanley's Motion to Set Pretrial Schedule, with all 

counsel present. Based on the foregoing, and the Court having previously specially set this 

action for jury trial, it is: 

ORDERED AND ADJUDGED that the proceedings relating to summary judgment will 

take place on the following schedule: 

Summary Judgment Motions January 14, 2005 

Summary Judgment Responses January 28, 2005 

Summary Judgment Hearing February 4, 2005 

ORDERED AND ADJUDGED that the proceedings relating to expert discovery will take 

place on the following schedule: 
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Proponent Expert Reports December 10, 2004 

Rebuttal Expert Reports December 23, 2004 

Expert Depositions January 5 - January 11, 2005 

The parties agree, and the Court orders, that expert witness disclosures shall include: (a) 

the name and business address of the witness; (b) the subject matter about which the expert will 

testify; ( c) the substance of the facts and opinions to which the expert will testify; ( d) a summary 

of the grounds for each opinion; ( e) a copy of any written reports issued by the expert regarding 

this case; (f) a copy of the expert's curriculum vitae; (g) a list of all cases in which the expert has 

testified during the past five years; (h) a list of all produced documents relied on by the expert; 

and (i) copies of all non-produced documents relied on by the expert. Expert witnesses will not 

be permitted to testify as to opinions, or the bases therefore, unless the opinions or bases were 

disclosed with particularity in accordance with this Order. 

ORDERED AND ADJUDGED that the remaining pretrial proceedings will take place on 

the following schedule: 

Completion of Fact Discovery December 17, 2004 

Exchange Deposition Designations January 7, 2005 

Counter-Designations and Initial Objections February 11, 2005 

Exchange Witness Lists and Trial Exhibits February 11, 2005 

Motions In Limine February 14, 2005 

Objections to Counter-Designations February 14, 2005 

Responses to Motion in Limine February 18, 2005 

Joint Pretrial Stipulation (in the form directed 
February 21, 2005 

by the Court's Uniform Pretrial Procedure) 

2 
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Pretrial Conference February 22, 2005 

Jury Trial Begins (15 trial days) February 22, 2005 

Exchange Jury Instructions and Verdict Forms February 28, 2005 

The court will receive objections to instructions and verdict forms, and the parties' 

counter-instructions on a date to be determined during trial. 

DONE AND ORDERED in West Palm Beach County, Florida this __ day of October, 

2004. 

Copies furnished to: 

Joseph Ianno, Jr. 
Carlton Fields, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

!C&E 9923571.! 
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Elizabeth T. Maass 
Circuit Court Judge 
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COLEMAN (PARENT) HOLDINGS, Il'\C., 

Plaintiff(s), 
\'S. 

MORGAN STA�LEY & CO., INC.. 
Dcfcndant(s). 

IN THE FIFTEEl\TH JUDICIAL CIRCUlT 

IN AND FOR PALM BEACH COCNTY , 
FLORIDA 

CASE l'\0. CA 03-5045 Al 

CASE NO. CA 03-5165 Al 

MORGAN STANLEY SENIOR FU::\DING, l:\C., 
Plain ti ff(s ), 

\"S. 

MACANDREWS & FORBES HOLDINGS, INC ... 

Defendant(s ). 

ORDER ON MORGA� STA�LEY'S MOTION TO SET A HEARING Oi'\ THE 

CONTEMPT MOTION A�D EXTE�D MERITS DISCOVERY 

THIS CAUSE came before the Court July 23, 2004 on Morgan Stanley's Motion to 

Set a Hearing on the Contempt Motion and Extend Merits Discovery, with all counsel 

present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that the Motion is Granted, in part. Trial in this case 

shall be reset to occur in March, 2005. Counsel shall be prepared at the next case 

management conference to discuss the appropriate dates for trial and for the currently set 

pre-trial dates to be reset. It is further 

ORDERED AND ADJUDGED that the Court declines to set a schedule for 

disposition of the Motion for Contempt, pending completion of hearings directed to the 
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discovery issues pertinent to that Motion. 

DONE AND ORDERED in West Palm Beac '7 m Beach Coumy, Florida this :;;J'11--
day of July. 2004. 

copies furnished: 

Joseph lanno, Jr., Esq. 
222 Lakeview Ave. , Suite 1400 
West Palm Beach, FL 3340 I 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Bh·d. 
West Palm Beach , FL 33409 

Jerold S. SoloYy, Esq. 

One IBM Plaza, Suite 4400 
Chicago, JI 60611 

ELIZABETH T. MAASS 

Circuit Court Judge 
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IN THE FIFTEENTH JUDICIAL CIRCIBT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 
COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

�--�----------�--------�/ 
CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC . ., 
Defendant(s). 

ORDER ON MORGAN STANLEY & CO. AND MORGAN STANLEY SENIOR 

FUNDING, INC.'S MOTION TO DISMISS OR STRIKE PLAINTIFF'S MOTION 

FOR CONTEMPT 

THIS CAUSE came before the Court August 27, 2004 on the Court's own Motion 

and on Morgan Stanley & Co. ("MS & Co.") and Morgan Stanley Senior Funding, Inc.'s 

(''MSSF") Motion to Dismiss or Strike Plaintiffs Motion for Contempt, with all affected 

parties well represented by counsel. 

On July 31, 2003, the Court entered a Stipulated Confidentiality Order 

("Confidentiality Order"), without hearing. Paragraph 9 (a) of the Confidentiality Order 

provided that: 

Litigation Materials designated "Confidential" and any copies 
thereof, and the information contained therein� that are filed 
with the Court or any pleadings, motions or other papers filed 
with the Court, shall be filed under seal in a separate sealed 

16div-007203



envelope conspicuously marked "Filed Under Seal-Subject to 
Confidentiality Order," or with such other markings as 
required by Court rules, and shall be kept under seal until 
further order of the Court. Where possible, only those 

·portions of filings with the Court that disclose matters 
designated "Confidential" shall be filed under seal. 

The Confidentiality Order permitted a party to designate items as confidential, subject to any 

other party's right to apply to the Court for a determination of the item's protectability. 

On December 4, 2003, the Court entered its Order on Defendants' Motion to Compel 

Production of Settlement Agreement. The Order attached as Exhibit I a redacted copy a 

settlement agreement between Coleman Parent Holdings ("CPH") and certain related 

entities and Arthur Andersen ("Settlement Agreement"). The exhibit redacted account 

information only. Pursuant to the agreement of counsel, and without independent analysis 

by the Court, the exhibit was deemed "Confidential" and subjected to the terms of the 

Confidentiality Order. The Confidentiality Order requires that Confidential items may not 

be used for purposes outside this litigation. 

The Settlement Agreement contained a provision requiring CPH to indemnify Arthur 

Andersen if it was sued .by MS & Co. MS & Co. sued Arthur Andersen. CPH maintains 

that it did so, without a colorable claim against it, to trigger the indemnification provision of 

the Settlement Agreement. It filed a Motion for Order to Show Cause, which the Court 

elected to treat as a Motion for Contempt, contending that MS & Co. violated the Court's 

December 4, 2003 Order. Preparation of that motion for hearing has consumed substantial 

time by the parties and the Court. 

Contrary to counsels' obvious expectations, Exhibit 1 was not filed under seal. It has 

been a part of the public record since December 18, 2003. Once CPH realized the omission, 

it sought to have the item sealed. The Court denied the application. MS & Co. and MSSF 

have now moved to have the Motion for Contempt dismissed or stricken, arguing that the 

Page-2-
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item has been part of the public record and therefore exempt from the Confidentiality Order 

by its terms; that the Confidentiality Order improperly permitted items, including the 

Settlement Agreement, to be deemed confidential; and that the Settlement Agreement does 

not meet the requirements for protection under either the Confidentiality Order or Rule 

2.051 (c) (9), Rules of Judicial Administration. 

The Court concludes that the Confidentiality Order impermissibly empowered the 

parties to file under seal items without requirement that the public be notified and delegated 

to the .parties the right to designate items as Confidential, without judicial intervention 

unless they disagreed. The Court concludes these two provisions were in error. 

The Court concludes, too, that the redacted version of the Settlement Agreement does 

not meet the requirements to permit it to be excluded from the public domain un�er the 

Rules of Judicial Administration or case law. 

Finally, the Court concludes that the Motion for Contempt should not go forward. 

First, it is undisputed that the terms of the Settlement Agreement alleged to have been 

improperly used have been part of the public record since December 18, 2003. Second, the 

Court finds that the redacted Settlement Agreement is not subject to protection from public 

disclosure. 

Based on the foregoing, it is 

ORDERED AND .ADJUDGED that the Stipulated Confidentiality Order is amended: 

1. Paragraph 9 (a) is deleted and the following substituted: 

(a) The Circuit Court of the Fifteenth Judicial Circuit in and for Palm Beach County, 

Florida (the "Court") (including Clerks and other Court personnel). No document shall be 

filed under seal without complying with Fla. R. Jud. Admin. 2.051;  

2. A new paragraph 10 is added, and the subsequent paragraphs renumbered: 

10. Any party wishing to file a paper or pleading in the court file which it contends 

contains information or items deemed Confidential hereunder shall simultaneously file (i) a 

Page -3-
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redacted version of the paper or pleading, with only the material deemed Confidential 

redacted, and (ii) an unredacted version in a separate sealed envelope conspicuously marked 

"Filed Under Seal-Subject to Confidentiality Order." Information redacted in the public 

filing shall be designated as either redacted pursuant to a prior order determining the 

material is subject to protection under the Confidentiality Order and the Rules of Judicial 

Administration, which shall reference the date of the order, or as redacted without prior 

determination of protectability. If material is redacted without a prior order fmding it 

entitled to protection, it shall be the filing party's obligation to, within 30 days, file and 

serve a motion for a judicial determination of the material's protectability; schedule a 

hearing on the matter to be held within 90 days; and provide sufficient notice of the hearing 

to the public. See Rule 2.051 (c) (9) (D), Rules of Judicial Administration 

It is further 

ORDERED AND ADJUDGED that the Motion for Contempt is stricken. It is further 

ORDERED AND ADJUDGED that Morgan Stanley's Motion for Reconsideration of 

July 12, 2004 Order on Plaintiffs Motion to Compel Responses to Interrogatories is 

Granted. The Court's July 12, 2004 Order on Plaintiff's Motion to Compel Responses to 

Interrogatories is vacated. 

DONE AND ORDERED in West Palm B ch alm Beach Couµty, Florida this t�
day of September, 2004. 

--

Circuit Court Judge 

Page -4-
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copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2 139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, I1 60611 
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SEP-30-2004 12: 38 

September 30, 2004 

ByTelecopy 

Thomas A. Clare, Esq: 
Kirkland & Ellis LLP 
655 Fifteenth Street. N.W. 
Suite 1200 
Washington, D.C. 20005 

.JEM'£R AND B..00< LLP 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

312 527 0484 p. 02/03 

JENNER&BLOCK 

Jeuuer Be Block U.P 
One IBM Plaza 
Chicago, IL 6o611 
Tel 812-Z22-9350 
www.jenner.com 

Michael T. Brody 
Tel 312 923-2711 
f11x 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washingian, DC 

Morgan Stanley Senior Funding, Inc. v. MacA.ndrews & Forbes Ho/dings Inc., et al. 

Dear Tom: 

I attach a copy of our proposed pre-trial schedule that we can discuss in our telephone conference 
scheduled for this afternoon at 3:00 p.01- EST. 

Very truly yours, 

�7.� 
Michael T. Brody { 

MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHJCAGO_IJS9449_1 
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SEP-30-2004 12:39 312 527 0484 P.03/03 

COLEMAN PAR.ENT HOLDINGS V. MORGAN STANLEY & CO. 
November 1. 2004 Fact Discovery Cut-Off; Februqrv 22. 2005 Trial 

EVENT NEW DATE OLD DATE, PER 03/19 ORDER 

Sunnlemental Intcrrol!iltorv Resnonses [same] 30 days before fact discovery closes 
Case Management Conference fsamel October 14 
Fact DiscoverY Closes November 1 Septembcr3 
CaseMana�ementConferenee [samel November s 
Initial EXPCrt Disclosures Novembers Sentember 10 
s • Judl!Illcnt Briefs November IS Seotember 20 
Resnonsive Exoert Disclosures November 19 Sevtember 24 
Select Mediator December 1 November 19 
Rebuttal Expert Disclosures December ) October 8 

Case Management Conference fsamel December 3 
S-;, ---..,; Judroient Response Briefs December6 October25 
Expert Depositions December 6 - 13 October 18-29 
Swnmary Judgment Replies December 17 November 8  
Exchange Deposition Desi211ations December20 November 19 
S:.:..-;-�-:-.=...-,. Judl!Illent Arl!UID.ent !December 20-Januarv 101 November 19 
Motions in Limine January 10 December3 

Exchange Counter Designations and 
Objections 
Joint Pretrial Stipulations January 18 December 13 

Responses to Motions in Limine 
. 

Mediation Commences January24 December6 

Exchange Objections to Deposition Decembers 
C01mter-Oesignations 
Meet and Confer re Deposition January 28 December 10 
Desismations 
Trial February 22 - March January 18 

TOTFt... P.03 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ) , 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant( s ). 
I 

DECLARATION OF THOMAS A. CLARE, ESQ. 

Pursuant to Florida Statute § 525(1 )(b ), I, Thomas A. Clare, Esq., declare: 

1. I submit this declaration in support of Morgan Stanley's Motion to Enter 

Pretrial Schedule (the "Motion"). All facts set forth in this declaration are based upon my 

personal knowledge. If called as a witness, I could and would competently testify to all facts 

stated in this declaration. 

2. I am a partner in the law firm of Kirkland & Ellis LLP. Kirkland & Ellis 

is counsel to Morgan Stanley in the above-captioned consolidated actions. I have been an 

attorney at Kirkland & Ellis since 1996. I have worked on these consolidated actions since their 

inception. 

3. I personally supervised the preparation of the tabular information 

presented in the text of the Motion and exhibits that are attached thereto. As described with 
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particularity below, the tabular information presented in the text of the motion is derived from 

my personal review of the correspondence between the parties, my review of the pleadings filed 

by the parties, my review of orders issued by the Court, my review of transcripts and other 

records of depositions in these actions, my review of transcripts and other records of hearings in 

these actions, and my knowledge of the travel and other activities undertaken by counsel in 

connection with those depositions and hearings. 

4. The table on pages 5 and 6 of the Motion is a compilation of the 

depositions the parties have scheduled or endeavored to schedule, but which have not yet been 

completed. The information is derived from correspondence between the parties, deposition 

notices and subpoenas served by the parties, my review of the documents and deposition 

transcripts in this and other cases regarding the roles of the individuals listed in the table, my 

personal knowledge of Morgan Stanley's efforts to arrange for the depositions of witnesses listed 

on the chart, and my personal knowledge that these depositions have not been completed as of 

the date of this declaration. 

5. The table on page 7 of the Motion is a compilation of discovery requests 

served by CPH and MAFCO in the last 30 days. The information is derived from letters and 

discovery requests sent and served by CPH and MAFCO. 

6 Exhibit 1 is a proposed order reflecting Morgan Stanley's proposed 

pretrial schedule. 

7. Exhibit 2 is a true and correct copy of this Court's July 27, 2004 Order On 

Morgan Stanley's Motion to Set a Hearing on the Contempt Motion And Extend Merits 

Discovery. 
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8. Exhibit 3 is a true and correct copy of this Court's September 15, 2004 

Order On Morgan Stanley & Co. and Morgan Stanley Senior Funding Inc.'s Motion To Dismiss 

Or Strike Plaintiffs Motion for Contempt. 

9. Exhibit 4 is a true and correct copy of a letter I received from counsel for 

CPH in these consolidated actions on September 30, 2004. The letter attaches CPH's proposed 

pretrial schedule. 

10. On September 30, 2004, counsel for Morgan Stanley and CPH conducted 

a telephone conference call to confer regarding the proposed schedule. Prior to the conference 

call, CPH's counsel circulated a proposed schedule, attached as Exhibit 4 to the Motion, that 

called for fact discovery to be completed by November 1, 2004. When counsel for Morgan 

Stanley asked how the parties could possibly complete more than forty depositions by November 

1, counsel for CPH did not propose a schedule to complete the depositions. Instead, CPH 

counsel suggested only that the parties should "double-track or triple-track" the remaining 

depositions. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this ih day of October, 2004, at Washington, D.C. 

Thomas A. Clare, Esq. 

3 
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10/07/2004 14:59 FAX 561 659 7368 
CARLTON FIELDS WPB � 002/034 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CJRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS JNC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., lNC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. CASE NO: CA 03-5165 AI 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

Tll\IIB: 

PLACE: 

BEFORE: 

CONCERNING: 

WPB#S71076.l 6 

October 14, 2004 

8:00 a.m. 

Palm Beach County Courthouse, Courtroom l lA 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

Judge Eliubeth T. Maass 

Morgan Stanley's Verified Motion to Adm.it Marie C. 
Hansen, Pro Hae Vice; 
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10/07/2004 14:58 FAX 561 658 7368 CARLTON FIELDS WPB � 003/034 

.. 

Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI. 

Notice ofHearing 
Page2 

Morgan Stanley's Verified Motion to Admit I ames 
M. Webster,� Pro Hae Vice; 

Morgan Stanley's V eri.fied Motion to Admit 
Rebecca A. Beynon, Pro Hae Vice 

Morgan Stanley's Motion to Enter Pretrial Schedule 

K.JNDLY GOVERN YOURSELVES ACCORDINGLY. 

Tbe undersigned counsel hereby certifies that a good faith attempt to resolve the issues 
contained in the foregoing motions or matters will be made with opposing counsel 
prior to hearing on these matters on the Court's Motion Calendar. 

If you arc a person with a disability who needs any accommadation in order to panicipate in this 
proceeding, you are entitled, at no costs to you, 1o the provision of ceitrin assistance. Please contact 
the ADA Coordinator in the Administl'ative Office of the Court, Palm Beach County Courthouse, 
205 North Dixie Highway, Room S.2500, West Pabn Beach, Florida 33401; telephoJre number (561) 
355-243 I within two (2) working days of your �eipt of this notice; if you an: bearing or voice 
impaired, call l-800-955-8771. 

CJ:RT1FJCATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this � 
day of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No, 618349} 
Thomas A. Clare 
Zhonette M. Brown 

KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

WPB#571076-16 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Pahn Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 
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10/07/2004 15:00 FAX §61 6§9 7368 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SIDPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

wPB#571076.16 

CARLTON FIELDS WPB 

SERVICE LIST 

� 004/034 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

I 

IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 

COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

ORDER GRANTING MORGAN STANLEY'S MOTION TO RESET HEARING 

THIS CAUSE having come before the Court on October 5, 2004 upon Morgan Stanley's 

Motion to Reset Hearing on Coleman (Parent) Holdings, Inc.'s Motion to Amend Complaint to 

Seek Punitive Damages, and the Court having heard argument of counsel and being otherwise 

fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

1. Morgan Stanley's Motion to Reset Hearing on Coleman (Parent) Holdings, Inc.'s 

Motion to Amend Complaint to Seek Punitive Damages is GRANTED. 

2. Coleman (Parent) Holdings, Inc.'s Motion to Amend Complaint to Seek Punitive 

Damages shall be reset to be heard on November 5, 2004 at 8:00 a.m .. 
• 

WPB#585013. l 
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3. Morgan Stanley shall have up to and including Q�d.71 ��o serve its 

response to Coleman (Parent) Holdings, Inc.'s Motion to Amend Complaint to Seek Punitive 

r l ... A - Of'\ � 'SQS\JQ_ °"" (QSf� � L-r /...Jd.J. I i JQo Lf. 
Damages. LQJ¥W"\ - .....) .::> 

DONE AND ORDERED in West Palm ach Palm Beach County, Florida this� 
day of October, 2004. 

WPB#585013.l 

ELIZABETH T. MAASS 

Circuit Court Judge 

2 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 

Thomas A. Clare 

KIRKLAND & ELLIS LLP 

655 151h Street, N.W. - Suite 1200 
Washington, D . C . 20005 

Jack Scarola 

SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 

West Palm Beach, Florida 33409 

Jerold S. Solovy 

JENNER & BLOCK, LLC 

One IBM Plaza 

Suite 4400 
Chicago, Illinois 60611 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLE: r1AN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-504:5 AI 

vs. 

MOJ lC AN STANLEY & CO., INC., 
Defendant. 

I ��������������-
M Ol l (AN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-516.5 AI 

Plaintiff, 

vs. 

MA•:; .NDREWS & FORBES HOLDINGS INC., 
et al, 

Defendants. 

COLEMAN (PARENT) HOLDINGS INC.'S AND 
MACANDREWS & FORBES HOLDINGS INC.'S 

MEMORANDUM IN SUPPORT OF THEIR PROPOSED 
PRETRIAL SCHEDULING ORDER 

Pursuant to this Cou1t's Order of September 29, 2004, Coleman (Parent) Holdings Inc. 

("CJ 'F '') and MacAndrews & Forbes Holdings Inc. ("MAFCO") respectfully subm it this 

mer 10 ·andum in suppo1t of their proposed prettial schedule. 

At the last case management conference, this Comt set a trial date of Februaiy 22, 2005, 

and d rected the parties to propose alternative pretrial schedules if they could not reach 

agr�enent on a schedule . In accordance with this Court's directions, CFH and MAFCO have 

asse m >led a proposed pretrial schedule, which is attached hereto as Exhibit A. 

1. Fact Discovery Cutoff. 

CPH and MAFCO propose a fact discovery cutoff of November l, 2004. To put that date 

in �er ;pective, under the original pretrial schedule agreed to by the patties and entered by the 

Cot rt Jn March 19, the fact discovery cutoff for a January 18, 2005 trial w:i.s September 3, 2004. 

16div-007221
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� 
Altb11u �h the new trial date is only a month later than the original trial date, CPI-I's and 

MA.IC )'s proposed pretria l schedule moves the fact discovery cutoff back almost two months, 

to en m ·e that the parties have sufficient time to complete discovery. 

Morgan Stanley has asse11ed that CPH's and MAFCO's proposed dfacovery cutoff cannot 

be a< hi ::ved and Morgan Stanley has proposed a fact discovery cutoff of December 16. See Ex. 

C. 3t t as we demonstrated at the last case management conference, to the extent Morgan 

Stan e) finds itself with depositions remaining to be taken, Morgan Stan::ey has only itself to 

blan: e. Morgan Stanley took one deposition in all of 2003. Morgan Stan:.ey 's activity in 2004 

has 110 accelerated much: Morgan Stanley took I deposition in January, 0 in February, 0 in 

Man h, 2 in April, 1 in May, 3 in June, 5 in July, and 1 Yi in August. In �:eptember, the month 

just• :o npleted, Morgan Stanley took 3Yz depositions.1 

For comparison purposes, CPH and MAPCO have prepared an alternative pretrial 

sche iu e that moves fact discovery two weeks further to November 14. See Ex. B. As the Comi 

will >e :, even moving the discovery cutoff two weeks - from CPH's and IvfAFCO's proposed 

Nov :n ber 1 fact discove1y cutoff to November 14 - unduly compresses the \Vork to be done 

after f� ct discove1y is complete. To extend fact discovery even farther, as Morgan Stanley urges, 

simi: ly is not realistic. 

2. Other Dates. 

A comparison of the other dates set forth in the parties' propm.ed schedules fu1ther 

dem m ;trates that CPH' s and MAFCO's schedule makes the best use of the time before trial. 

Und �r the schedule proposed by CPH and MAFCO, almost four months are allotted for pretrial 

task: - ·from November I, 2004 until the time the trial begins on February 22, 2005. See Ex. A. 

Morgan Stanley's schedule, attached as .Exhibit C, allots a little ov1�r two months for the 

The references to Yi days reflect the fact that the deposition of one individual commenced 
in A 12 1st and continued into September. 

2 
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pretrial tasks remaining after the close of fact discovery. Morgan Stanley's schedule drops 

entin l:r key dates from the prehial schedule that the pa11ies agreed to back in Mar.ch. For 

exan pl !·, although the agreed schedule entered by the Court on March 19 cc ntemplates summary. 

judgi .1E .l� reply briefs, Morgan Stanley's new proposal drops them. Morgan Stanle�'s schedule 

also 11; kes no provision for rebuttal expe11 reports following initial disclosures and responses. 

The ;c 1edule that CPH and MAFCO propose preserves these important dates and otherwise 

prov: df s sufficient time to complete the necessary pretrial tasks. 

Conclusion 

For the foregoing reasons, CPH and MAPCO respectfully request that this Court adopt 

the �re Josed pretrial schedule of CPH or MAPCO attached hereto as Exbibit A, and enter the 

pretr al scheduling Order attached hereto as Exhibit D. 

Datd: October 7, 2004 

Jero· d ). Solovy 
Ron: 1k L. Manner 
Jeffr �Y T. Shaw 
JEN �J ·.R & BLOCK LLP 
One IE M Plaza 
Chic a� o, Illinois 60611 
(312): 22-9350 

#) 16121 

Respectfully submitted, 

John 
SEA YDENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

3 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
1-f'jl-·--

Fax m i Federal Express to all counsel on the attached list on this I day of 

fJ -f- ·ibe:.r· 2004 �:.:_.l'b'" ' • 

� 
JACIVSC OLA ,. 
Florida r No.: 169440 
s/arc enney Scarola ' 

rnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 

16div-007224
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Jose1 h !anno, Jr., Esquire 
Carlt )I Fields, et al. 
222 La :eview Avenue 
Suitel' 00 
Wes1 P tlm Beach, FL 33401 

Thor ia; D. Yannucci, P.C. 
Thor la ; A. Clare 
Bretl I\. cGurk 
Kirk ar d and Ellis 
655 5 h Street, N.W., Suite 1200 
Was' ti1 gton, DC 20005 

Jerol i ; , Solovy, Esq. 
Jenn �r & Block LLP 
One !EM Plaza 
Suitt 4 lOO 
Chic :i.g ), IL 60611 

lg) 005/013 

COUNSEL LIST 
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CPHIMAFCO P1·oposed P1·e-Trial Sclzetlule 
Ass11111i11g Fact Discovery Cm-Off of Nol'ember 1, 2004 

Supplemental Interrogatory _ days before fact 
Responses discovery closes 
Fact Discovery Closes November l ·-
Case Management Conference November5 
Scheduled (per 2/25 Order) 
Initial Expert Disclosures November8 
Swnmary Judgment Briefs November 15 
Responsive Expert Disclosures November 19 
Select Mediator December 1 
Rebuttal Expert Disclosures December 3 
Case Management Conference December 3 
Scheduled (per 2/25 Order) 
Summary Judgment Response December 6 
Briefs 
Expert Depositions December 6 - 13 
Summarv Judgment Replies December 17 
Exchange Deposition December 20 
Designations 
Pre-Trial Conference Scheduled December 20-22 
(per 3/19 Order) 
Summary Judgment Argument [December 20-

January 101 
Motions in Limine January 10 
Exchange Deposition Counter- January 10 
Designations and Objections 
Exchange Witness and Exhibit January 10 
Lists 
Joint Pretrial Stipulations January 18 
Responses to Motions in Limine January 18 
Mediation Commences January 24 
Exchange Objections to January24 
Deposition Counter-
Designations 
Meet and Confer re Deposition January 28 
Desienations 
Deposition Designations, 
Counter-Designations, a11d 
Objections Provided to Court 
Pre-Trial Conference (3 Days) 
Final Pre-Trial Conference 
Jury Instructions and Verdict February 18 
Fonns Exchanged 
Initial Jury Screening February 18 
Trial February 22 

�006/013 

; 

EXHIBIT 
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CPHIMAFCO Proposed Pre-Tl'ial Schedule 
Ass11111i11g Fact Discovery Cut-Off o/Noi·ember 14, 2004 

Supplemental Interrogatory _days before fact 
Responses discovery closes 
Case Management Conference November 5 
Scheduled (per 2/25 Order) 
Initial Expert Disclosures November 8 
Fact Discovery Closes November 14 
Summary Judgment Briefs November 15 
Responsive Expert Disclosures November 19 
Select Mediator December 1 
Rebuttal Expert Disclosures December 3 
Case Management Conference December 3 
Scheduled (per 2/25 Order) 
Summary Judgment Response December6 
Briefs 
Expert Depositions December 6 - 13 
Summary Judgment Replies December 17 
Exchange Deposition December20 
Designations 
Pre-Trial Conference Scheduled December 20-22 
(per 3/19 Order) 
Summary Judgment Argument (December 20-

January 10) 
Motions in Limine January 10 
Exchange Deposition Counter- January 10 
Designations and Objections 
Exchange Witness and Exhibit January 10 
Lists 
Joint Pretrial Stipulations January 18 
Responses to Motions in Limine January 18 
Mediation Commences Januarv24 
Exchange Objections to January 24 
Deposition Counter-
Deshmations 
Meet and Confer re Deposition January 28 
Designations 
Deposition Designations, 
Counter-Designations, and 
Objections Provided to Court 
Pre-Trial Conference (3 Days) 
Final Pre-Trial Conference 
Jury Instructions and Verdict February 18 
Forms Exchanged 
Initial Jury Screening February 18 ·-
Trial February 22 

�007/013 

EXHIBIT 

is 
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_os_1_:i_o_1_2_0 � !_' :_4_Q_F�_x __ , __ , ______ KIRKL.��LLIS LLP 

Lowrenc .. p, BDm\J< 
T� C=ll Writer DlrecUy: 

(202) 87S-51:�i'. 
li>omiC(l;l<ll!<l2nd.CX>m 

BY FACSil\U.LE 

Michael Brody, Esq. 
Jen.aer & Block, LLP 
One IBM Plaz.a 
ChicaRo, IL 60611-7603 

KIRKLAND 8.. F.LLIS LLP 

us Fl�aenlh .<;lreet. N,VY, 
Vlaohlnglon, D.C. 20005 

l!O!i i7!H0\111 

wviw.icir1<1stld.com 

Scptcmb11r 30, 2004 

Faci:i.mlla: 
eoe 111s-s�oo 

Re: Coleman (Panint) Hn/JU•gs. Inc. v. U1Jrqa11 Sta11ley .&: Co., I1ac. 
MSSFv. M11r:A.ndrat111 &: Forbes HCJlJ1'111:a l11c. et al. 

Dear Z...ir. Brody: 

Here is a copy of Mnrgan Stanley's propo.scd schedule. W & received yours. Tho primary 
difference in the scliednll'l iR the di�covcry cut·off date. You propose November 1; w11 propose 
Decembl!r 16. Mcn:3�n. Stanley bas at leo.st four outstanding requests for depositions of·,.·i1nesses 
you represent for whir.h you have not propo:ied a date, Bll.d you. have not re;ponded to our effom 
to coordi.n1111:: tht: J..ondo:n-bascd depositiom and the depoi;itiona of other third-partins. Your 
�ugga;tion that we doublo &ld triple track deposltlons betwBen October 14 and Qcrobe.: 31 is, to 
he c;harltzblc, unreasonable and could not possibly bav11 'b&en mada in good fa.itb. We do a.gtee 
to meel lllld confer early next week to i:ee wbeth"'1' we can reach common ground. 

With regard to CPH'G motion U> amend the pleadings, we suggest the follr.1wine; schedule, 
which i3 v� close to thu one you proposed: 

October 18 
Octobr:.r15 
November 

Morgan Sl'ilnlP.y Jc:.�pn.nsc 
CPI·l reply (if;ury) 
Hi::aring 

Based on my own experience a.ad that of 011r l.or.Al r.onn.qcL we think the n\otion will t2ke at least 
one half day to present anti lll'1311c, Ymi may recall we spent almost that much tim& SL.ccessfully 
arguing for tbe appllce.tion ofNP:W Ynrk law to CPH's claiim. Accordingly, I liUii:eSI we ask the 
court for tilT\t: during the week of November 8, with November 12 being the most •:onvcnieot 
given thr. t\f:f1Mitio11 ;1ehcduled for the preceding week. We aP,;rec that the confidenti:illty issues 
rr.l11tinz tn CPB'iJ meition to emend the pleadings may be heard durloR the OcT.ObE:r 14 Case 
Management Conf1;rence. 

Chie.ago Lonclon IJowYorl< San Franr.!.�m 

@008/013 

!4i002.101)3 
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09/30/20 14 17:50 F.U ·-------- KIRKLAND & ELLIS LLP 

KIRKLAND t.... ELLIS LLP 

Michael 'Brody, E.iq. 
September 301 2004 
Page2 

9�Jections to C!)unter-Desl nation� Fobrua 11 200!i 
Motions In Umine Februa 14, 20_0:5_ 

· Meet-and-Confer re ardln oec:l natlol)�-----+-----'---''--16_,, '""2-'0_D _ _ =>_ 
0 18, 2005· 

februa 21 2005 
1-'-"""""'........,....-.;'"""""'----''"'"""..-...."'""""----------l-�bruary 22, 2005 
i;==-=.;.=-"=--=-=�'�"�st_ru�c-t�lo�n�;'"""a��-�!��i_c:-t_Fo_rm_s ___ ...__F_e_b_n�1a.;.;..o...�2-'a�,2-o_o" _s__, 

cc: Jo:eph Ianno, Esq. {byfac11Unile) 
John Scarola, Esq. (by fae&imile) 
MllTk C. Hansen, Esq. (by facsimile) 

Siner.rely, 

/� 7? 73 .... '; 
Lawrence P. Bemis 

�009/013 

• !l!003/0il3 
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CCL. �MAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

M1 )F GAN STANLEY & CO., INC., 
Defendant(s). 

I ------------------------------

M )l .GAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s}, 

vs 

M <\<:ANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

(CPH'S AND MAFCO'S PROPOSED} 
ORDER CONCERNING PRETRIAL SCHEDULE 

The Court, having previously specially set this action for jury trial Cl)Jlllllencing no later 

th m February 22, 2004, it is: 

ORDERED AND ADJUDGED that supplemental interrogatory responses shall be due 30 

d: .y� before the close of fact discovery. 

ORDERED AND ADJUDGED that the proceedings relating to summary judgment will 

ti: kt place on the following schedule: 

Summary Judgment Briefs November 15, 2004 

Summary Judgment Response Briefs December 6, 2004 

Sununary Judgment Replies December 17, 2004 

Summary Judgment Hearing 

EXHIBIT 

j) 

14!0101013 
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ORDERED AND ADJUDGED that the proceedings relating to mediation will take place 

on :h ' following schedule: 

Mediator Selected December 1, 2004 

1v1ecli a ti on January 24, 2005 

ORDERED AND ADJUDGED that the proceedings relating to expert discovery will take 

ph cc on the following schedule: 

Initial Expert Disclosures 

Responsive Expert Disclosures 

Rebuttal Expert Disclosures 

Depositions of Experts 

November 8, 2004 

November 19, 2004 

December 3, 2004 

December 6-13, 2004 

The parties agree, and the Court orders, that expert witness disclo rnres shall include: 

(a ti e name and business address of the witness; (b) the subject matter about which the expert 

w 11 testify; (c) the substance of the facts and opinions to which the expe11 will testify; (d) a 

sr m nary of lhe grounds for each opinion; (e) a copy of any written reports ·issued by the expert 

re �a ·ding this case; (f) a copy of the expe11' s ClllTiculum vitae; (g) a list of a! I cases in which the 

e) p< rt has testified during the past five years; (h) a list of all produced documents relied on by 

th::: �xpe11; and (i) copies of all non-produced documents relied on by the expert. Expert 

w itr esses will not be pem1itted to testify as to opinions, or the bases therefore, unless the 

o; 1ir ions or bases were disclosed with particularity in accordance with this O::der. 

ORDERED AND ADJUDGED that the remaining pretrial proceedin:�s will take place on 

ti e allowing schedule: 

Supplemental Interrogatory Responses Due 

Completion of Fact Discovery 

Deposition Designations Exchanged 

·2 

October _ __, 2004 

Novembe'r 1, 2004 

December 20, 2004 

141011/013 
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Deposition Counter-Designations and Initial 
Objections Exchanged 

Motions in Limine 

Witness Lists and Trial Exhibits Exchanged 

Motion in Limine Oppositions 

Objections to Counter-Designations Exchanged 

Meet-and-Confer re Deposition Designations 

Joint Pretrial Stipulation (in the form directed by the 
Court's Uniform Pretrial Procedure) 

Deposition Designations, Counter-Designations, and 
Objections to Designations and Counter-Designations 
Provided to the Court 

Pretrial Conference (3 Days) 

Final Pretrial Conference· 

Jury Instrnctions and Verdict Fonns Exchanged 

Initial Jury Screening 

Jury Trial Begins ( 15 trial days) 

January I 0, 2005 

January IC, 2005 

January ICi, 2005 

January 1 �;. 2005 

Januaiy 2.!I, 2005 

January 28, 2005 

January 2B, 2005 

, 2005 

'2005 

'2005 

February 18, 2005 

February 18, 2005 

February 22, 2005 

The Com1 will receive objections to instructions and verdict forms, and the parties' 

C• 1u· 1ter-i11structions on a date to be detem1ined during trial. 

3 
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DONE AND ORDERED in West Palm Beach County, Florida this __ day of October, 

2Q( ·4. 

co1 •ie ; furnished: 

Joi e� b Iaimo, Jr., Esq. 
22 � J .akeview Ave., Suite 1400 

W•:st Palm Beach, FL 33401 

Th Jr :as D. Yannucci, Esq. 
65 > : 5th Street, NW, Suite 1200 
W isl ington DC 20005 

Jo m Scarola, Esq. 
21 �9 Palm Beach Lakes Blvd. 
W !SI Palm Beach, FL 33409 

le" ol 1 S. Solovy, Esq. 
01 .e BM Plaza, Suite 4400 
Cl ic 1go, IL 60611  

!I I  I j I t  17 

4 

ELIZABETH T. MAASS 
Circuit Comt Judge 

141013/013 
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IN TIIE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

CASE NO. 4004-135 

LT CASE NO. 03 CA-005045 AI 

MORGAN STANLEY & CO., INC .• 

Appellant, 

v. 

COLEMAN (PARENT) HOLDINGS, INC., 

Appellee. 

APPELLANT'S NOTICE OF SUPPLEMENTAL AUTHORITY 

Pursuant to Florida Rule of Appellate Procedure 9.225 and in support of 

Arguments Il.B. and II.C. of its Initial Brie� Appellant, Morgan Stanley & Co. 

Incorporated, hereby files as Supplemental Authority the attached Order, dated 

August 11, 2004: 

1. Order on Motion for Application of New York Law, Coleman 

(Parent) Holdings, Inc., Plaintiff v. Morgan Stanley & Co., Inc., Defendant, L.T. 

Case No. 03 CA-005045 AI, 15th Judicial Circuit Court in and for Palm Beach 

County, Florida (holding that New York law applies to plaintiff's claims for fraud 

and negligent misrepresentation in this case because all relevant events took place 

in New York, and Florida has no significant relationship to the dispute). This 

WJ'B#58S 129.2 
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Order is pertinent to Arguments Il.B. and II.C.: the "private interest,, and 'l>ublic 

interest" factors at issue in this forum non conveniens appeal. 

Dated: October � 2004 Respectfully submitted, 

o E. Warner {FL B o. 176725) 
Joseph Ianno, Jr. (FL Bar No. 655351) 
CARLTON FIELDS, PA 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659· 7070 
Facsimile: (561) 659-7368 

Thomas D. Yannucci, P.C. 
LawrenceP. Bemis (FL Bar No. 618349) 
Christopher Landau 
Steven A. Engel 
KIRKLAND & ELLIS LLP 
655 15th Street,, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Attorneys for Appellant, Morgan Stanley & Co. Incorporated 

2 
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CERTIFICATE OF SERVICE 

l HEREBY CERTIFY that a true and correct copy of the· foregoing was 

furnished by Federal Ex.press (pursuant to an agreement between the parties) to all 

coWlSel of record listed below on this � day of October 2004. 

Jack Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SWPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Ft 33409 

Jerold S. Solovy, Esq. 
Michael Brody, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza 

Suite 400 
Chicago, IL 60611 
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IN THE FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03·5045 AI 
COLEMAN (PAR.ENT) HOLDINGS, INC., 

Plaintiff( s ), 
'VS. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

CASE NO. CA 03-S 165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

ORDER ON MORGAN STANLEY & CO. INCORPORATED1AND MORGAN 
STANI.,EY SENIOR li'UNDING. INC.'S MOTION FOR APPLICATION OF NEW 

YORKLAW 
..... ' 

·. !·. ' '  . : 
. .. . '· 

TIDS CAUSE came before the Court June 28, 2004 on Marga.Ii' Stanley & Co. 

Incorporated and Morgan Stanley Senior Funding, Inc.'s Motion for Application of New 

York Law, with all parties well represented by counsel. 

L Introduction 

This case arises out of an acquisition transaction that was negotiated and 

consummated in late 1997 and early 1998, in which Coleman (Parent) Holdings, Inc. 

("CPH"). sold its 82% interest in the Coleman Company, Inc. ("Coleman"), to Sunbeam 

Corporation ("Sunbeamj. Morgan Stanley & Co., Inc, ("MS & Co.11)1 served as financial 

advisor to Sunbeam for pans of the acquisition transaction and served as the lead 

underwriter for a $7501000,000 debenture offering that Sunbeam used to finance thc:i. 

acquisition. 

16div-007237
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In 1998, Morgan Stanley Senior Funding, Inc. (''MSSF"), and other lenders entered 

into a credit agreement with Sunbeam under which MSSF agreed to provide senior secured 

financing to Sunbeam in connection with Sunbeam's acquisition of Coleman and two 

sinaller companies. 

CPH's Complaint alleges claims against MS & Co. arising from this transaction for 

fraudulent misrepresentation, negligent misrepresentation, aiding and abetting fraud, and 

conspiracy, and seeks damages of at least $485 million. 

MSSF's Complaint alleges that1 :in the course of Sunbeam's acquisition of Coleman, 

Defendants Mac.Andrews & Forbes Holdings, Inc. ("MAFCO"), CPH's parent company, 
and CPH provided false information to MSSF about the "synergies" that Sunbeam would 

achieve from the combination of Sunbeam and Coleman. MSSF alleges that MAFCO and 

CPH' s inflated synergy projections caused Sunbeam to pay a higher price to acqu�re 

Coleman and consequently caused Sunbeam's lenders, including MSSF, to make larger 

loans to finance the acquisition. MSSP's Complaint asserts claims for fraud and negligent 

misrepresentation and alleges that MSSF suffered hundreds of millions of dollars in -

damages when Sunbeam declared bankruptcy in February 2001 and defaulted on 

acquisition-related loans. 

IL Analysis 

A. An overview 

MS & Co. and MSSF (together ''Morgan Stanley''), filed their Motion for Application 

of New York Law ("Motion"). The Motion seeks a dctcmrination that New York 

substantive law controls all claims in these consolidated cases. 

Florida's choice of law rules govern the conflict of laws analysis. Hoffman v. 

Ouellette. 798 So. 2d 42 (Fla. 4th DCA 2001). A conflict oflaws analysis involves a three 

step process. First, the cOurt must consider whether there IU'C potentially outcome 

determinative differences between the substantive laws alleged to apply. See Tune v. Philip 

Manis. Inc., 766 So. 2d 350 (Fla. 2d DCA2000), �-den. 786 So. 2d 1188 (Fla. 2001). If 

there are, the Court must next determine the choice oflaw rule to be applied for the type of 
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claim alleged. Finally, the court must apply the appropriate choice of law rule. Hoffman. 

The parties agree that Florida applies the "significant relationship" test in tort cases. 

The parties disagree on whether there are potentially outcome determinative differences in 

New York and Florida substantive law and, ifthere are, which state's law prevails on 

application of the conflicts principles. Choice of law is made on an issue by issue basis. 

Crowell v. Clay Hayden TruckinK Lines. Inc., 700 So. 2d 120 (Fla. 2d DCA 1997), �· den. 

705 So. 2d 569 (Fla. 1998). To resolve the dispute, then, the Coun must detennine whether 

there are material differences between New York and Florida law on each issue and, if there 

are, apply the appropriate conflicts principles to determine the controlling substantive law 

on each contested issue. 

B. Step One -New York\/, Florida. Law 
(V Negligent Mi.uepresenta.tion 

Morgan Stanley contends that New York law requites Coleman to prove that it had a 

"special relationship'' with Coleman before it can bring a claim for negligent 

:misrepresentation. Coleman contends that the "special relationship" requirement in the New 

York case law is merely a term of'art that designates the same group ofp<;>tential recipients 

of misrepresentations who have a cause of action as in Florida. 

Florida has adopted §552 of the Restatement (Second) of Torts as a. statement of the 

elements for a negligent misrepresentation claim: 

Information Negligently Supplied for the Guidance of 
Others. 

( 1) One who, in the course of his business, profession 
or employment, or in any other transaction is which he has a 
pecuniary interest, supplies false information for the 
guidance of others in their business transactions, is subject to 
liability for pecuniary loss caused to them by their justifiable 
reliance upon the infonnation, if he fails to exercise 
reasonable care or competence in obtaining or 
communicatina the information. 

(2) Except as stated in Subsection (3), the liability 
stated in Subsection (I) is limited to loss suffered 
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(a) by the person or one of a l�mited group of 
persons for whoso benefit and guidance he intends to supply 
the information or knows that the recipient intends to supply 
it; and 

(b) through reliance upon it in a transaction that be 
intends the information to influence or knows that the 
recipient so ,intends or in a substantially similar transaction. 

(3) The liability of one who is under a public duty to 
give the information extends ·to loss suffered by any of the 
class of persons for whose benefit the duty is created, in any 
of the transactions in which it is intended to protect them. 

� 008/017 

Sm2 C'rtJchrist Timber Co. v. ITT Rayonier. In,,, 696 So. 2d 334, 337 (Fla. 1997). Thus, in 

Florida, one who has a pecuniary interest in a transaction is liable if he negligently supplies 

incorrect information for the benefit or guidance of another who justifiably relies on it. 

New York, however, circumscribes a tighter circle of potential claimants, en.grafting 

a requirement that the information's recipient be in a position of trust or confidence to its . 

publisher. See American Protein Com. y. AB Volvo, 844 F. 2d 56 (2d Cir. 1988), cert. dm. 

488 U.S. 852 (1988); DynCom v. GTE Corix>ration, 215 F. Supp. 2d 308 (S.D.N.Y. 2002); 

Citibank. N.A. v. Itochu I:nternational1 Inc,, 2003 WL 1797847 (S.D.N.Y. 2003); Eleet Bank 

v. Pine Knoll Com .• 736 N.Y.S. 2d 737 (A.D. 3 Dept. 2002); St. Paul Fire and Marine 

Insurance Co. y. Health Field:ina Insurance Brokerage. Ltd., 976 F. Supp. 198 (S.D.N.Y. 

1996). The difference between Florida and New York law is material, and may be outcome 

detenninative: the parties dispute whether MS & Co. held or acquired a position of trust or 

confidence over CPH, and whether MAFCO and CPH held or acquired a position of trust or 

confidence over MSSF. 

(ii) Fraudulent Misrep-nsentation 

Morgen Stanley contends that New York l�w prevents a recipient of a fraudulent 

misrepresentation from bringing a claim if it is a "sophisticated party" with access to 

information which1 if checked, would have allowed it to determine the representation was 

inaccurate. CPH maintains that New York law is merely a specific application of the 
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general rule that a misrepresentation is not actionable unless reliance on it was reasonable, 

and that it is unreasonable for a sophisticated party in an arms' length commercial 
transaction to rely on information provided by its opponent that could have been verified. 

Under New York law, reliance on a fraudulent misrepresentation is not reasonable if 

the recipient ''has the means available to him of knowing, by the exercise of ordinary 

intelligence, the truth . . . " See Schumaker v. Mather, 133 N.Y. 590; 30 N.E. 755, 757 

(1892). Thus, a sophisticated investor may not claim it was fraudulently induced to enter 

into a transaction if it failed to use the means available to test the representations. UST 

Private Eqµjty InvestoIJ Fund v. Salomon Smith Barney, 733 N.Y.S. 2d 385, 288 A.D. 2d 

87 (N.Y. App. Div. 2001). 

In contrast, in Florida a recipient of a fraudulent misrepresentation may rely on it 

unless he knows it is false or its falsity is obvious, even ifit bad the means to verify the 

representation 1 s accuracy. � Besett y. Basnett. 3 89 So. 2d 99 5 (Fla. 1980); MII 

Schottenstein Homes. Inc. v. Azam, 813 So. 2d 91(Fla.2002); Sheqv. Jenkins, 629 So. 2d 

1033 (Fla. 4th DCA 1993). 

Clearly. there is a fundamental distinction on this point between New York and 

Florida which could be outcome determinative. MS & Co. claims CPH bad access to 

information which would have allowed it to test the allegedly false representations but CPH 

failed to do its due diligence. MAFCO and CPH claim that MSSF had access to infoxmation 

that would have allowed MSSF to test the synergy representations, but MSSF failed to do its 

due diligence. If true, a jmy could find reliance that is reasonable under Florida law to be 

unreasonable under New York law. 

C. Step 1\.vo - Choice of Law Rule 

(i) Applicable Rule 
Florida has adopted the Restatement (Second) of Conflict of Laws' significant 

I 

relationships test. ,Sz Bishop y. Florida �eoialty Paint COP!pany, 389 So. 2d 999 (Fla. 

1980). Section 145 states the general principles with respect to tort. Section 148 states the 

choice oflaw principles for fraud and misrepresentation, Counsel agree section 148 applies. 
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See Trumpet Vine Investments· N. V. v. Union Capital Partners I. Inc., 92 F. 3d 1110 (11th 

Cir. 1996). 

(ii) Procedure 

The Court was unable to find any cases specifically delineating the procedure to be 

used for a judicial choice of law detemrlnation prior to trial. However, because application 

of the significant relationships test is fact-dependent, the Court concludes that a pre-trial 

detennination is controlled by the summary judgment rule, Rule 1.510, Fla. R Civ. P. First, 

the Court is unaware of any other procedural vehicle that would pennit a pre-trial 

determination of facts. Secon� it appears that when summaiy judgment has been used by 

the trial courts, the apPc:llate co� have reviewed the orders without comment on the 

procedure employed See, e.g .• Rush v. Joyner, 540 So. 2d266 (Fla. 4th DCA 1989); 
Bishop. 

(iii) The Undisputed Facts 

The following facts are undisputed: 

1. CPH is a wholly owned subsidia.ty of MAFCO. Before the transaction with Sunbeam 
in March 1998, CPH was a holding company with an 82% interest in Coleman. CPH 
is a Delaware cmporation with its principal place of business in New York.City, New 
York. 

2. MS & Co. is an investment baDking fum providing financial and securities services. 
MS & Co. is a Delaware corporation with its principal place of business in New York 
City. New York. 

3. CPH retained the investment bank of Credit Suisse First Boston ("CSFB") to serve as 
its financial advisor on the Sunbeam transaction. CSFB is a global investment bank 
with offices in New York. CPH worked with CSFB personnel in the New York 
office on the Sunbeam deal. 

4. MS & Co. served as Sunbeam 1 s financial advisor during t:pe negotiations that led to 
the Coleman acquisition. MS & Co. 's contract with Sunbeam wa8 governed by New 
York law. 

5. New York counsel represented CPH, MS & Co.1 and MSSF during the course of the 
negotiations and closing of the Sunbeam transaction. 
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6. CPH retained the accounting finn of Ernst & Young, a national accounting finn with. 
offices in New York. CPH worked with accountants in the New York office on the 
Coleman deal. 

7. MSSF is a financial services company that provides credit services to its clients. 
MSSF is a Dela.ware corporation with its principal place of business in New York. 

8. MAPCO relied on New York-based personnel at CSFB for financial services; on 
Wachtell, Lipton Rosen & Katz, a New York based law firm, for legal advice; and on 
Ernst &. Young for accounting services. 

9. There were numerous telephone calls between MS & Co. personnel and Sunbeam 
personnel in Florida concerning MS & Co. •s retention; its work for Sunbeam; and the 
Coleman transaction. · 

10. MS & Co. personnel met witb Sunbeam personnel in Florida several times to discuss 
MS & Co.'s retention as Sunbeam's financial advisor, strategy, potential acquisition 
candidates, and merger issues. 

11. On or 'about September 23 and 24, 1997; October 29, 1997; and March 4 and 5, 1998, 
MS & Co. personnel conducted due diligence at Sunbeam's Florida offices. 

12. MS & Co. corresponded with Sunbeam at its Florida offices on a variety of issues 
dealing with its representation of Sunbeam and the merger. 

13. On or about December 18. 1997, representatives of Sunbeam and MAFCO met in 
Florida to discuss a potential transaction involving Sunbeam and Coleman. 

14. On or about February 3, 1998, Sunbeam personnel met with an Arthm Andersen 
representative at Sunbeam's Florida. offices in connection with the Coleman 
transaction. 

15. On March 5, 1998. MS & Co. personnel attended a drafting session in Florida in 
connection with the subordinated debenture offering. 

16. On or about March 12, 1998, MS & Co, personnel conducted an accounting due 
diligence conference call with Arthur Andersen personnel in Florida regarding 
Sunbeam's :financial circumstances, 

17. The March 19, 1998 press release was publicly issued from Sunbeam's headquarters 
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in Delray Beach, Florida; was drafted by Sunbeam's lawyers at the New York offices 
of Skadden Alps; was reviewed by MS & Co. in New York; and was received by 

. CPH in New York. 
18. The statements by Lawrence Bornstein of Arthur AnderseD concerning Sunbeam's 

earnings shortfalls took place at the offices of Global Financial Press in New York. 

19. Any representations th8.t MAFCO and CPH made to MSSF at the December 12, 1997 
and January 29, 1998 meetings were made and received in New York. 

20. On Febniary 4, 1998, Coleman seiit Sunbeam a proposed Confidentiality Agreement 
in connection with the proposed merger. Sunbeam executed the Confidentiality 
Agre.exnent. The Confidentiality Agreement provided that New York law applies to 
it. 

21. On February21, 1998, Sunbeam and CPH's boards of directors me.tin New York and 
approved the merger agreement. MS & Co. made a presentation to Sunbeam's Board 
of Directors at the meeting in New York and provided a "fairness opinion'' prior to 
the Board's approval of the transaction. 

22. Sunbeam and CPH signed the merger agreement later that day in New York. 

23. The merger agreement specified that the acquisition would close in New York and 
that all share certificates and other consideration would be exchanged by the parties 
at the closing in New York. 

24. Written notice of changes in circumstances having 
·
a material adverse effect was to be 

delivered to CPH's wholly owned subsidiary in Fort Lauderdale, Florida. No notice 
was received. 

25. On March 29, 1998, Sunbeam and CPH entered into a Registration Rights Agreement 
which provided for the regis1ration by Sunbeam of 14,099,749 shares of Sunbeam 
common stock that were issued to a wholly owned subsidiaiy of CPH. The 
Registration Rights Agreement provided that it was governed by New York law 
without regard to New York conflicts of law principles. 

26. The Sunbeam transaction closed on March 30, 1998 in New York. 

27. CPH tendered its shares of Coleman to Sunbeam in New York. At the time of the 
transaction, Coleman was a public company traded on the New York Stock 
Exchange. 
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28. CPH accepted shares of Sunbeam stock in New York. At the time of the transaction, 
SUDbeam was a public·company 11aded on the New York Stock Exchange. 

29. The Sunbeam fimmofag transactions were closed in New York on March 31) 1998. 

30. MSSF loaned Sunbeam S680 million in New York in part to be used for the Coleman 
deal. 

D. Step Three -Application of the Law to the Facts 
(i) Negligent Misrepresentation - CPH v. MS&: Co. 

Restatement (Second) of Conflict ofLaws §148 (1971) provides: 

§ 148. Fraud and Misrepresentation 

{l) When the plaintiff has suffered pecuniary harm on account 
of his reliance on the defendant's false representations and when 
the plaintiff's action in reliance took place in the state where the 
false representations were made and received. the local law of 
this state determines the rights and liabilities of the parties 
unless, with respect to the particular issue, some otller state has 
a more significant relationship under the principles stated in §6 
to the occurrence and the parties, in which event the local law 
of the other state will be applied. 

(2) When the plaintiffs action in reliance took place in whole 
or in part in a state other than that where the false 

· representations were made, the forom will consider such of the 
following contacts, among others, as may be present in the 
particular case in detennining the state which. with respect to 

the particular issue, has the most significant relationship to the 
occurrence and the parties: 

(a) the place, or places, where the plaintiff acted in reliance 
upon the defendant's representa.tions1 

(b) the place where the plaintiff received the representation. 

( c) the place where the defendant made the representations, 

( d) the domicil, residence, nationality, place of incorporation 
and place of business of the parties, 
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( e) the place where a tangible thing which is the subject of the 
transaction between the parties was situated at the time, and 

(f) the place where the plaintiff is to render performance 
under a contract which he has been induced to enter by the false 
representations of the defendant. 

� 014/017 

MS & Co. argues that subsection (1) applies; CPH argues that subsection (2) applies, 

The correct answer is wiclear, since subsection (1) applies only if the false statements were 

both made and received in the same state, and subsection (2) applies if reliance occurs in 

whole or in part in a different state that where the representation was made. § 148 does not 

state a rule where the place of reliance and representation are the same, but different from 

the place where the representation was received. 

The representations were received in New York. The actionable pan of CPH's 

reliance occurred in New York, where the contract was entered into and closed. ·Finally, it is 

undisputed that the representations relied on in Count I of CPH's Complaint were made in 

New York. Consequently, New York law controls unless Florida has a more significant 

relationship under the principles stated :in section 6 of the Restatement. It does not. While 

Florida.1s public policy provides broader protection for the recipients of false information in 

commercial transactions, which creates greater incentives for parties to take reasonable care 

that their representations are correct. that interest is not paramount to New York's, under the 

principles outlined in section 6. Instead, certainty and predictability in commercial 

transactions require that New York law apply. 

Even if the choice of laws was not dictated by subsection (1), applica�on of 

subsection (2.) would lead to the same result: CPH relied on the statements in New York; it 

received the representations in New Yor�; the representations were made in New York; the 

parties are domiciled in New York; and CPH was required to perform in New York. 

(ii) Neglipnt Misrepresentation: MSSFv. MAPCO and CPH 

MSSF's claims against MAFCO and CPH are centered on two meetings where MSSF 

alleges MAFCO and CPH gave inflated synergy projections, on December 12, 1997, and 
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January 29� 1998. Both were face to face meetings in New York. Consequently, the 

allegedly false synergy projections were made, received, and relied on in New York. 

Florida does not have a more significant :relationship to the partioular issue--th.e group of 

people to which MSSF owed a duty--under the principles listed in section 6. · Consequently, 

New York law governs whether MSSF owed a duty to MAFCO and CPH. 

(iii) Fraudulent Mhrepruentatton: CPH v. MS & Co. 

As outlined above, section 148 (1) of the Restatement diet.ates the application ofNew 

York law to determine whether reliance on a :fraudulent misstatement is justified. Florida 

does not have a more significant relationship to this issue than New York1 based on
. 

application of the principles outlined in section 6 of the Restatement. Though Florida has a 

s1rong public policy dictating that cc( a) person guilty of fraudulent misrepresentation should 

not be permitted to hide behind the doctrine of caveat emptor," that interest does not 

override New York's. Besset at 997. Certainty and predictability require that the standards 

of due diligence governing sophisticated New York domiciled corporations entering into a 

commercial transaction in New York be governed by New York law. 

(iv) Fraudulent Misrepresentation: MSSF v. MAFCO and CPH 

Section 148 (I) of the Restatement dictates the application of New York law to 
determine the due diligence required to find reliance on a false statement reasonable. 

Application of section 61s principles does not dictate a different result. 

(v) Conspiracy and Aiding and A.betting-CPR v. MS & Co. 

The Court is unable to apply section l 48's principles or conclude whether Florida or 

New York has the more significant relationship to CPH's aiding and abetting fraud and 

conspiracy claims, found at Counts II and m of its Complaint. 

Both counts cl� that MS & Co. actively worked with Sunbeam personnel to 

:manipulate Sunbeam's finances to make it appear that Sunbeam had successfully rebounded 

from poor performance; to conceal and nrlsrepresent Sunbeam's true financial condition to 

entice a potential purchaser or investor; and to provide CPH, both through MS & Co. and by 

materials it scripted for Sunbeam. false and inaccurate financial infonnation to persuade 
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CPH to agree to, then consummate, a merger with Sunbeam. 

It is unclear to the Court how, if at all, the two claims differ. However, if MS & Co. 

were found liable based on allegations of its participation with Sunbeam personnel in an 

elaborate fraud, then it would be liable for the entire fraud. See Hoch y, Rissman, Weisbeyg. 

Barrett, 742 So. 2d 451 (Fla. Sth DCA 1999), W!:· mm. 760 So. 2d 948 (Fla. 2000); Ford v. 

Rowland, 562 So. 2d 731 (Fla. Sth DCA 1990), m. �. 574 So. 2d 141 (1990); Nicholson 

v. Kellin, 481So.2d 931 (Fla. 5th DCA 1985). Further, MS & Co. could be liable for 

Sunbeam's actions prior to its retention if it joined with Sunbeam to perpetuate a fraud with 

knowledge of its general purpose and scope. See James \r, Nationsbank Trost Co. (Florida). 

N.A., 639 So. 2d 1031 (Fla. Sth DCA 1994). The fraud alleged is largely Florida based, and 

the location of its ultimate victim incidental. Florida has a s,trong public policy in favor of 

protecting the recipients of fraudulent misrepr�sentations. Besset. That policy is more 

clearly implicated if CPH is able to prove that MS & Co. was an actor in a Florida-based 

fraud. The allegations of conspiracy are disputed, precluding summary judgment at this 

juncture on the choice oflaw issue. 

Based on the foregoing, it is 

ORDERED AND ADJUDGED that Morgan Stanley & Co. Incoiporated and Morgan 

Stanley Senior Funding, Inc.'s Motion for Application of New York Law is Granted, in part. 

AiJ to Counts I and IV ofCPH's ComplaintandMSSF's claims against MAPCO and CPH, 

the Court detennines that New York substantive law applies (i) to engraft a requirement that 

the recipient of a negligent misrepresentation be in a special relationsbip to its publisher for 

the mistepresentation to be actionable, and (ii) to engraft a requirement that a party perform 

reasonable due diligence as to available infonnation in order to prove that its reliance on a 

misrepresentation was reasonable, 

DONE AND ORDERED in West Palm Beach, 
� 

each County� Florida this � 
day of August. 2004. 

BLIZABETII T. MAASS 
Circuit Court Judge 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

CASE NO. CA 03-5045 AI 

���������������----'/ 
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITION 
ANDSPBPOENA DUCESTECUM 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Pahn Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. ("CPH") 
requests the deposition upon oral examination of the following non-party witness pursuant to 
the commission issued by the Circuit Court of the Fifteenth Judicial District of Florida and 
Florida Rule of Civil Procedure 1.310 on the da.te and times set forth below: 

Davis Polk & Wardwell October 28, 2004 at 9:30 a.m. 

The deposition will be recorded by stenographic and videographic means at the offices 
of Esquire Deposition Services, 216 E. 45th Street, gth floor, New York, New York 10017-
3004. The videographer will be Esquire Deposition Services. The· deposition will be taken 
before a person authorized to administer oaths and will continue day to day until complete. 

The deposition is being taken with respect to the topics described on the attached 
Exhibit A. Please designate one or more officers, directors, managing agents, or other persons 
to testify on your behalf and state the matters on which each person designated will testify. 
The witness also will be requested to bring to the deposition the documents specified in 
ExhibitB. 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 8th day of October, 2004. 

Dated: October 8, 2004 

Jerold S. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER & BLOCK LLP 

One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

HOLDINGS INC. 

By: __ ..::,_ ___________ _ 

One oflts Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 33409 
(561) 686-6300 

2 

P.03/06 
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Exhibit A 

DEPOSITION TOPICS FOR DA VIS POLK & WARDWELL 

1. The date, time, source, and circumstances surrounding Davis Polk's 
receipt and/or dissemin ation of any "comfort letters" and drafts thereof prepared by Arthur 
Andersen, including but not limited to, Arthur Andersen's letters dated March 19,· 1998 and 
March 25, 1998 and any drafts thereof. 

2. The authenticity, source, creation, use, maintenance, and business purpose 
of documents produced or created by· D avis Polk bearing Bates Nos. DPW 000001-2, DPW 
0000 12, DPW 000010, DPW 000020, and the information contained those documents. (Copies 
of those docwnents are attached hereto). 

3. The authenticity, creatio� use, maintenance, and business purpose of all 
documen ts produced in response to Paragraph 1 of Exhibit B hereto. 

Definitions 

1. "Arthur Andersen" means Arthur Andersen LLP and its present and 
former partners and employees. 

2. "Credit Agreement" means that agreement entered into by Sunbeam . 
Corporation, as borrower, with Morgan Stanley Senior Funding, Inc., Bank of America 
N ational Trust and Savi ngs Associ ation, and First Union National Bank (now known as 

Wachovia Bank, National Association}, as lenders, dated March 30, 1998 and amended 
periodically thereafter by agreement of the parties. 

3. "Davis Polk'' means Davis Polle & Wardwell and any of its affiliates, 
partners, associates, employees, representatives, and agents. 

4. "MS&Co ." means Morgan St.anley & Co., Inc. and any of its direct or 
indirect parents, affiliates, subsidiaries, and pr esent and former officers, directors, p artners, 
emplo yees, representatives, and agents. 

5. ''MSSF' means Morgan Stanley Senior Funding, Inc. and any of its 
direct or indirect parents, affiliates, subsidiaries, and present and former officers, directors, 
partners, employees, representatives, and agents. 

6. "Subordinated Debenture Offering" means the offering of Sunbeam's 
Zero Coupon Convertible Senior Subordinated Debentures Due 2018. 

7. "Sunbeam" means Sunbeam Corporation and any of its present and 
former officers, directors, employees, representatives, and agents. 

3 
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ExhibitB 

Documents 

1. Davis Polle time records from March 1998 referring to any receipt 
and/or review of "comfort letter(s)," or any drafts of "comfort letter(s)" prepared by Arthur 
Andersen relating to Sunbeam. 

Definitions 

1. "Arthur Andersen" means Arthur Andersen LLP and its present and 
former partners and employees. 

2. "Davis Polle" means Davis Polle & Wardwell and any of its affiliates, 
partners, associates, employees, representatives, and agents. 

3. "Sunbeam" means Sunbeam Corporation and any of its present and 
former officers, directors, employees, representatives, and agents. 

4 
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Thomas A.. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington. D.C. 20005 

Joseph lanno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

3125270484 P.06/06 

SERVICE LIST 

5 

T OTAL P.06 

16div-007255



OCT-11-2004 16:16 JENNER RND BLOCK LLP 

LAW OFFICES 

312 527 0484 P.01/05 

JENNER & BLOCKLLP 

DEIRDRE E. CONNELL 
312-923-2661 Direct Dial 
312-840-7661 Direct Facsimile 

.ONE IBM PLAzA 
CIIlCAGO, ILLINOIS 60611 

(312) 222-9350 
(312) 527-0484 FAX 

TELECOMMUNICATION TRANSMITTAL 

DATE: October 11, 2004 

TO: Thomas A. Clare, Esq. VOICE: (202) 879-5993 

KIRKLAND & ELLIS, LLP FAX: (202) 879-5200 

Joseph lanno, Jr., Esq. VOICE: (561) 659-7070 

CARLTON FIELDS, P.A. FAX: (561) 659-7368 

FROM: Deirdre E. Connell SECY.EXT.: 6486 

EMP. NO.: 035666 CLIENT NO.: 41198-10003 

IMPORT ANT: THIS MESSAGE JS INTENDED ONLY FOR THE USE OF THE INDIYIDUAL OR ENTITY TO WHICH IT IS ADDRESSED AND 

MAY CONTAIN INFOBMATJON THAT IS ATTORNEY WORK PRODUCT. PRIVILEGED CONFIDENTIAL AND EXEMPT 
FROM D!SCLOSIJRE UNDER APPLICA8Ll1 LAW· IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, 
OR THE EMPLOYEE OR AGENT RESPONSIBLE FOR DELIVERING THE MESSAGE TO THE INTENDED RECIPIENT, YOU 
ARB HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUHON OR COPYING OF THIS COMMUNICATION IS 
STRICTLY PROHIBITED. IF YOU HA VE RECEIVED rms COMMUNlCATION IN ERROR, PLEASE NOTIFY us 
IMMEDIATELY BY TELEPHONE, AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA POST AL 
SERVICE. THANK YOU. 

MESSAGE: Please see attached. 

Total number of pages including this coversheet: __§__ 
DATE SENT: ��1=0/�l=l/�04..-,,_� TIME SENT: 'f-;11) ,,.. SENT BY: _ __.S ..... =E=D=DIN=G=T=O...,,,N __ 

IF You Do NOT RECEIVE ALL PAGES, PLEASE CALL (312) 222-9350, EXT: 6486 
OR(312)222-9350, EXT. 6120, 6121 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

CASE NO. CA 03-5045 AI 

���-�������������----'/ 
CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., et al., 
Defendants. 

COLEMAN (PARENT) HOLDINGS INC.'S 
FIFTH SET OF REOUESTS FOR ADMJSSION 

Plaintiff Coleman (Parent) Holdings Inc., by its attorneys and pursuant to Florida Rule of 

Civil Procedure 1.370, hereby requests that defendant Morgan Stanley & Co., Inc. answer, under 

oath and in writing, the following requests for admission within 30 days of the date of service of 

these requests. 

DEFINITIONS AND INSTRUCTIONS 

1. "MS&Co.'' means Morgan Stanley & Co., Inc. or any of its parent, affiliates, 

subsidiaries, divisions, predecessors, successors, present and former employees, representatives, 

agents, attorneys, accountants, advisors, or all other persons acting or purporting to act on its 

behalf. 
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2. When good faith requires Morgan Stanley to qualify an answer or deny only part 

of the matter of which an admission is requested, Morgan Stanley shall specify the part of the 

matter which is true, and qualify or deny the remainder. 

REQUESTS FOR ADMISSION 

1. The opinions reflected in documents bates-numbered Morgan Stanley 

Confidential 0084771 through 0085783 and Morgan Stanley Confidential 0094003 through 

0094032 are not capable of being expressed as fact. 

2. The opinions reflected in documents bates-numbered Morgan Stanley 

Confidential 0084771 through 0085783 and Morgan Stanley Confidential 0094003 through 

0094032 do not require special knowledge, skill, experience, or training. 

3. The authors of the documents bates-numbered Morgan Stanley Confidential 

0084771 through 0085783 and Morgan Stanley Confidential 0094003 through 0094032 could 

not readily, and with equal accuracy and adequacy, communicate the perceptions reflected in 

documents bates-numbered Morgan Stanley Confidential 0084771through 0085783 and Morgan 

Stanley Confidential 0094003 through 0094032 without communicating in terms of opinions. 

4. Documents bates-numbered Morgan Stanley Confidential 0084771 through 

0085783 and Morgan Stanley Confidential 0094003 through 0094032 were created within 

twelve months of the performance of the employees discussed therein. 

5. Documents bates-numbered Morgan Stanley Confidential 0084 771 through 

0085783 and Morgan Stanley Confidential 0094003 through 0094032 were prepared by 

MS&Co. employees with knowledge of the matters discussed therein. 

6. The statements reflected in documents bates-numbered Morgan Stanley 

Confidential 0084771 through 0085783 and Morgan Stanley Confidential 0094003 through 

0094032 were made by MS&Co. employees. 

-2-
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7. The statements reflected in documents bates-numbered Morgan Stanley 

Confidential 0084771 through 0085783 and Morgan Stanley Confidential 0094003 through 

0094032 were made by MS&Co. employees during the course of their employment by MS&Co. 

8. The statements reflected in documents bates-numbered Morgan Stanley 

Confidential 0084771 through 0085783 and Morgan Stanley Confidential 0094003 through 

0094032 were made by MS&Co. employees while acting within the scope of their employment. 

Dated: October 11, 2004 

Jerold S. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222 .. 9350 

Document Number: 1163437 

COLEMAN (PARENT) HOLDINGS INC. 

One of Its Attorneys 

John Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

- 3 -
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CERTIFICATE OF SERVICE 

312 527 0484 P.05/05 

The undersigned, an attorney, hereby certifies that a copy of the foregoing has been 

furnished by U.S. Mail and facsimile to the following counsel of record on this 11th day of 

October, 2004: 

Joseph Ianno, Jr. 
CARLTON FIELDS 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, Florida 
Tel.: (561) 659-7070 
Fax: (561} 659-7368 

Thomas A. Clare 
KIRKLAND & ELLIS 
655 15th Street, N.W. 
Suite 1200 
Washington, D.C. 20005 
Tel.: (202} 879-5000 
Fax: (202} 879-5200 

33401 

TOTAL P.05 
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FAX TRANSMITTAL 

Date: October 12, 2004 

To: Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

John Scarola, Esq. 

From: Michael T. Brody 
312 923-2711 

Employee Number: 

3125270484 P . 01/36 

JENNER&BLOCK 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312 222-9350 
wwwJenner.com 

Fax: 
Voice: 

Chicago 
Dallas 
Washington. DC 

(202) 879-5200 
(202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Fax: (561) 684-5816 (before 5 PM) 
Voice: (561) 686-6350, Ext. 140 

Client Number: 41198-10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain infonnation that is attorney 
work product, privileged, confidential, and exempt from disclosure under applicable Jaw. -If the reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering tie message to the intended recipient, you are hereby notified that any dissemination, distribulion, or copying 
of this communication is strictly prohibited. If you have received this communication in error, please notity us imnediately by telephone, 111d return the 
original message to us at the above address via postal service. Thlllk you. 

Message: 

Total number of pages including this cover sheet: j � 
If you do not receive all pages, please call: 312 222-9350 

Secretary: Caryn Jo Geisler 

Time Sent: 

Sent By: 

Extension: 6490 
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October 12, 2004 

BY FACSIMILE 

Thomas A. Clare, Esq. 
Kirkland & Ellis 

JENNER & BLOCK 

655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

3125270484 P.02/36 

JENNER&BLOCK 

Jenner&: Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-g350 
wwwJenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, oc 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al 

Dear Tom: 

Today in response to CPH's application for an order to command the deposition of and the 
production of documents from Skadden, Arps, Slate, Meagher & Flom LLP by its Custodian of 
Records, the Supreme Court of the State of New York issued an order directing the issuance of a 

Subpoena Duces Tecum. Enclosed please find a copy ofCPH's emergency affidavit in support 
of its application, the court's order, the Subpoena, and a Notice of Deposition setting the 
deposition date for November 1, 2004. Although we are not enclosing the documents attached to 
the Subpoena, they are clearly referenced by Bates nwnber. 

Very truly yours, 

�7.� 
Michael T. Brody { 

MTB:tlm 
Enclosures 

cc: Joseph Ianno, Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 
Jerold S. Solovy, Esq. 

CHICAGO_l 164723_1 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
--------------�-----�--------------�-��-----�----------x 

In the matter of the application of COLEMAN 
(PARENT) HOLDINGS INC., 

Petitioner, 

for an order for the issuance of a subpoena duces tecum 
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP, 

Respondent, 

pursuant to a commission issued in an action pending in 
the Circuit Court of the Fifteenth Judicial District 
of the State of Florida entitled Coleman (Parent) 
Holdings. Inc. v. Morgan Stanley & Co. Inc .. Case No. 
CA 03-5045 AI I Morgan Stanlev Senior Funding. Inc. 
v. MacAndrews & Forbes Holdings Inc .. et al.. Case No. 
CA 03-5165 AI. 
-------------------------------·-······-·"'·---------------------------x 

STATE OF NEW YORK 
ss.: 

COUNTY OF NEW YORK 

GARY I. LERNER, being duly sworn, deposes and says: 

3125270484 

Index No. ------

EMERGENCY 
AFFIDAVIT 
PURSUANT TO 
CPLR § 3102(e) 

1. I am an attorney at law duly licensed to practice in the courts of the State of New 

York and am associated with the firm of Cohen Lans LLP. 

2. I respectfully submit this emergency affidavit pursuant to CPLR 3102( e) in 

.support of the application of Petitioner, Coleman (Parent) Holdings Inc. ("CPH), pursuant to a 

commission from the Circuit Court of the Fifteenth Judicial District of the State of Florida, Palm 

Beach County, for an order to command the deposition of and the production of documents from 

Skadden. Arps. Slate, Meagher & Flom LLP ("Skadden Arps"), by its Custodian of Records. 

Prior to making this application CPH attempted voluntarily to obtain Skadden Arps's assistance. 

CPH seeks relief now because voluntazy compliance has not proven satisfactory. 

P.03/36 
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3. The deposition requested is material and necessary to an action now pending in 

the Circuit Court of the Fifteenth Judicial District of the State of Florida, entitled Coleman 

(Parent) Holdings Inc .. v. Morgan Stanley & Co .. Inc., Case No. CA 03-5045 AI I Morgan 

Stanley Senior Funding. Inc. v. MacAndrews & Forbes Holdings. Inc .. et al., Case No. CA 03-

5165 AI (Palm Beach County) (the "Florida Action"). CPH alleges in the Florida Action that 

Morgan Stanley & Co., Inc. ("Morgan Stanley") participated in a massive fraud by� inter alia. 

misrepresenting the financial condition of Sunbeam Corporation ("Sunbeam") and concealing 

Sunbeam's true financial condition from CPH so that Sunbeam could complete the Morgan 

Stanley�brokered purchase of The Coleman Company, Inc. From CPH on March 30, 1998 using 

artificially inflated Sunbeam stock as consideration. Skadden Arps served as counsel to 

Sunbeam during the relevant time period and in that role had numerous dealings with Morgan 

Stanley. In its 'responses to CPH's discovery demands, Morgan Stanley has listed numerous 

Skadden Arps attorneys as possessing relevant information. The requested discovezy is directed 

to Skadden Arps's role in the transactions at issue in the Florida Action, Skadden Arps's dealings 

with Morgan Stanley, and the potential biases of Skadden Arps witnesses. 

4. The emergency nature of this application arises from the fact that there will be a 

conference held in the Florida Action on October 14, 2004, at which time petitioner believes that 

the Florida court is likely to establish a firm discovery cutoff date of November 1, 2004. 

Therefore, in order to obtain the requested discovery from Skadden Arps, CPH must respectfully 

request that the Court permit a subpoena duces �to be issued which sets a deposition date of 

November 1, 2004 (less than the twenty day notice period normally required by the CPLR). The 

reason why CPH did not bring the instant proceeding earlier is because it had been negotiating 

2 
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with Skadden Arps to obtain its voluntary compliance with the Commission issued by the court 

in the Florida. Action. Although Skadden Arps has produced some documents to CPH, those 

negotiations have broken down and CPH now fmds it necessary to seek an order in aid of the 

commission from this Court. 

5. The address of Skadden Arps is Four Times Square, New York, New York 10036. 

6. Under the rules and practice of the Florida state courts and CPLR § 3102(e), the 

Circuit Court of the State of Florida's Commission authorizes the issuance of a subpoena duces 

tecurn from this Court. 

7. The Commission from the Circuit Court of the State of Florida is annexed hereto 

as Exhibit A. The Commissioner named therein, Michael I. Allen, has exercised the power 

granted to him by the Commission to authorize Wendy Baskind, C.S.R. of Esquire Deposition 

Services, 216 East 45th Street, 8th Floor, New York, New York 10017-3004, orin her absence 

any other court reporter employed by Esquire Deposition Services, to take the testimony of 

respondent 

8. The Commission has been served on all parties to the Florida Action. 

9. A copy of this Court's order authorizing the taking of such testimony and 

authorizing the issuance of a subpoena duces tecum will be served on the deponent together with 

the subpoena duces tecum on or before such time as this Court shall direct. 

3 
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10. No prior application has been made for the relief requested herein. 

3125270484 

JJ�!� 

Sworn to before me this 
11th day of October, 2004 

MICHELLE ROSENTHAL 
Notary Public, State of New York No. 01 R04726496 

Qualified in Bronx County I 
Commission Expires Nov. 30, 2oc>.Ja 

Gary I. Lerner 

4 
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•I.• 

IN THE CIRCUIT COURT OF THE F'.lFTEE�TH JUDICIAL CIRCUIT. 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

. . 

COLEMAN (PARENT) HOLDINGS, Il'-lC., 
) 
) 
) 

Plaintiff, 

v. 

MORGAN STANLEY & co., me .• 

Defendant. 

) Case No.: 2003 CA 005045 Al 
) 
l . Judge ElizWoth (M>2Ss 

) I 

) . 
) �� 

��������������----.,.� 
:::�- :' 

ORDER ON APPOINTMENT OF COMMISSIONS 
. �=-�.:. � 

This cause came before the Court on Plaintiff's Motion to Appoint Con:!Iaissions;so 
r· ... 

. . ' .. :- ["'-.� 
-er., ... 

that it can subpoeria for depositions �d documents witnesses in other jurisdictions. Afte�\iiewi.ng . �- � Si . 
the pleadings, and otherwise being advised in the premises it is ORPERED AND ADJUDGED that 

commissions are appointed so that plaintiff may subpoena depositions and docu,ments from the 

following witnesses: 

• Custodian ofRecords 
LLAMA COMPANY 
16 West Colt Square Drive 
Fayetteville, Arkansas 72703·2813 

Custodian of Records 
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP 
Four Times Square 
New York, New York 10036 

DEIDRA DENDANTO 
335 Glendale Avenue, N.E. 
Atlanta, Georgia 30307 

16div-007267
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( . c·· 

The following commissions are appointed for the purposes of obtaining depositions 

and documents from the above listed witnesses, and other witnesses whose discovery is sought in 

the commissions' jurisdictions: 

Kathy Bates 
AFFORDABLE INVESTIGA TlONS 
44 Hidden Valley Drive 
Conway, Arkansas 72034 

or any other person duly authorized by her and able to administer oaths pursuant to the laws of 
Arkansas. . · 

Jay Strong\vater 
STRONGWA TER. & ASSOCIATES, LLC 
1360 Peachtree Street. N.E. 
Suite 930 . 
Atlanta, Georgia 30309 

or any other person duly authorized by him and able to administer oaths pursuant" �o the laws of 
Georgia." 

Michael I. Allen 
SHAPIRO MITCHBt.L FORMAN ALLEN &MrU.ERLLP 
380 Madison Avenue 
New York, New York lOOP 

or any person duly: authorized by him and able to administer oaths�ursu t to the laws ofNew York. 
"'A 0 r-c.l>' a..� M �vi'-</-�� q '4a0o �'S-to 
"\\--e.. ''�"" IA)'� i\D'-*" s.� ""1'f01'-':t�. 'N.. � lP � . �<"\ \.=. 

Done and Ordered in Pa.Jin '.etach County, Florida this �y of QCJ. . , 2003. 
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.• , . .  ; :""" 

( 

Coleman v. Morgan Stanley 
2003 CA 005045 Al 
Order on Appointment of Commissions 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. · 
222 Lakeview A venue 
Suite 1400 
West Palm Beach, Florida 33401 
(561) 659-7070 
(561) 659-7368 (fax) 

John Scarola, Esq. 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) .686-6300 
(561) 478-0754 (fax) 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 
(312) 527-0484 (fax) 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 

Brett H. McGurk 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 
(202) 879-5000 
(202) 87?-5200 (fax) 

3125270484 P.09/36 

r 
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PAGE 01 
16/12/2004 16;02 12123740930 GCSNAX 

,. 

' 

PRESENT: 

-=rr '111> 

HON· ��������� 

JU.slice, 

.. '··. ·-···· · ··- . .. ... ..... .. . ...
. 
.. 

.At the Bx Pane Motion Office of the 
Supnime Court of the State of New 
York, held in a.nd for the County of . 

New York, at the Courthouse, 
located at 60 Cen'tre Street, New 
Y�Jk, New York, 10007 on the 
l� "<lay of Ociober, 2004. 

-------··---.... --...---·-------·---·-... ·---x. 
In the matter of the application of COLEMAN 
(PAR.EN'!) HOLDINGS INC., 

Petitioner, 

for an order for the issuancic of a subpo� � � 
SKADJ?EN, ARPS, SLATB1 MEAGHER & FLOM f.LP� 

R.esponden� . 

pursuant to a commission issued in .an action pendina in 
the Circuit Court of the Fifteenth. Judicial District 
of the State of'Florlda entitled Colc;pian <Parent) 
H.oldipgg, Inc. v. Morgan 'Stanlu & Cg. Inc., Case No. 

Index No. // ':1 '1_ 2? & 'I 
I 0 r 

ORDER P'URSU� 
TO CPLR § 3102(e) 
DIRECTING T.BE 
ISSUANCE OF A 
S�BPOENA 
QUCES 'QCT.lM . ... , 

. CA 03-5045 A� I Morgan Stanley Seni.Qr Fuqding.1nc, 
v.. MacAndrew1 4; Forbes Holdin1a lqc: .. et al .. Case No. 
CA 03�5165 AI. 

. 

.. -... ·-··--:-.. ---��·-·-- _ .......... � .. ---x 

An application having been made by Petitioner: COLEMAN (PARENT) HOLDINGS 

INC., pursuant to CPLR § 310'.?( e) for the issus.nc0c of a subpoena� teeum to Respondent, 

SKA:DDEN, ARPS. SLA TB, MEAGHER &. FLOM ll.P, pursuant to·� Coouni:3sion issuod in . 

coDnection with an action pending in the Ch�uit Court of the F"iftecnth J'udiclal DbLTict of the 

State of Florida. Palm Beach County; s.nd 

Upon reading the emergency affida.vit of Gary I. Lew.er, Esq., sworn to on the 11th day of 

RECEIVED TIME OCT. 12. 3:57PM 

16div-007270
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. . 

3125270484 P . 11/36 

PAGE 0'2 

November 1, 2004, a.t 9:30 a.m., at the offices of Esquire Deposition Services, ?16 East 45th 

�treet1 8th Floor, New York, New York t 001. 7-30041 b'efore ll?cndy Boskind, �.S.R., who has 

. �sen duly �Uthorlzed by �chael 1. Allen (as set forth in the Comm�ion.iASUed by the Circuit 
. . 

Court of the State of Florida) and is able to administer oaths pursua.nf to the laws of the State of 

New York (or before any other individ� court reporter employed by Esquire Deposition 
.. 

Servjces as bas also been duly authoxizsd by Micili.ael l Allen), and to bring to the depo8.ition the 

documenP3 listed in an. appropriate New York subpoena��-and it is further; 

ORDERED, that persdnal service of a copy of thiS 1.>rder and ao. appropriate New York 

subpoen� duccs �shall be made Upon Respondent. ST<ADDBN, ARPS, SI,.A".fn., 
. � 

·MEAGHER&: FLOM LLP, on or betore the� day of.Octob�r, 2004; and it is finther; 

ORDERBD, that a oopy of this order and the subpoena� ...... ,......,� 

all attomeys In the out-of-state action on or before the above date. 

2 

RECEIVED TIME OCT. 12. 3:57PM 

. . 

ailed or faxed to 
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• 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
-------------------------------------------------·--------···X 

3125270484 

• 

Index No. 
In the matter of the application of COLEMAN 
(P AREN1) HOLDINGS INC., ------

Petitioner, 

for an order for the issuance of a subpoena duces � 
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP, 

Respondent, 

pursuant to a commission issued in an action pending in 
the Circuit Court of the Fifteenth Judicial District 
of the State of Florida entitled Coleman Q?arent) 
Holdings. Inc . v. Morgan Stanley & Co. Inc .. Case No. 
CA 03-5045 AI I Morgan Stanley Senior Funding. Inc. 
v. MacAndrews & Forbes Holdings Inc .. et al., Case No. 
CA 03-5165 AL 
--------·----------------··----·-----·---·--·---------.. -----x 

SUBPOENA 
DUCE8TECUM 

THE PEOPLE OF THE STATE OF NEW YORK 

TO: CUSTODIAN OF RECORDS 
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP 
Four Times Square 
New York, New York 10036 

GREETINGS: 

We Command You, that all business and excuses being laid aside, you �ppear and attend 
at the offices of Esquire Deposition Services, 216 East 45th Street, 8th Floor, New York, New 
York 10017-3004, on the 1st day of November, 2004 at 9:30 a.m., and at any recessed or 
adjourned date, to give testimony at deposition in this action and to bring with you and produce 
at the time and place aforesaid, the documents described in Schedule A hereto now in your 
custody or control. 

The reasons or circumstances for seeking or requiring such disclosure from you 
are as follows: You are believed to have material and relevant documents, information and 
knowledge concerning the liability issues in this action - in particular, the topics described in 
Schedule B hereto. 

Failure to comply with this subpoena�� is punishable as a contempt of 
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Court and shall make you liable to the person on whose behalf this subpoena duces � was 
issued for a penalty not to exceed fifty dollars and all damages sustained by reason of your failure 
to comply. 

Cohen Lans LLP 
Attorneys for Petitioner 
Coleman (Parent) Holdings Inc. 

By: .�� I. � 
. Gary I. Lerner 

885 Third Avenue 
New York, New York 10022 
(212) 980-4500 
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SCHEDULE A 

You are hereby requested to produce the following documents pursuant to the 

definitions and instructions set forth below. 

DOCUMENTSREQUESTEP 

1. All documents constituting orrelating to the February 1998, March 1998, 

and April 1998 calendars of Skadden attorneys who worked on Sunbeam matters during the 

relevant time period, including but not limited to the calendars of Mr. Deitz, Mr. Easton, Mr. 

Femicola, Mr. Fogg, Mr.'Freed, and Ms. Amorison. 

2. All documents constituting or relating to billing records, expense reports, 

and/or attorney timesheets for work performed for Sunbeam by Skadden during February 1998, 

March 1998, and April 1998. 

3. All docwnents constituting or relating to March 1998 e-mail 

communications between or among Skadden, MS&Co., MSSF, Davis Polk. and Arthur 

Andersen, not previously produced to CPH in the course of litigation. 

4. All documents sufficient to show Skadden's total billings, by matter, for 

engagements by Sunbeam, and engagement by all other entities for which Al Dunlap served as an 

officer. 

5. All documents sufficient to show Skadden's total annual billings to any 

MS&Co. and/or MSSF entity :from 1993 through and including 1998. 

6. All evaluations of Mr. Deitz, Mr. Easton, Mr. Femicola, Mr. Fogg, Mr. 

Freed, and Ms. Amorison for 1996, 1997, 1998, and 1999. 

3 
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7. All documents sufficient to show Mr. Fogg's compensation and/or 

percentage ownership interest in Skadden in 1996, 1997, 1998, and 1999. 

DEFINITIONS 

1. "Skadden"means Skadden, Arps, Slate, Meagher & Flom LLP and any of its 

present and former affiliates, partners, associates, employees, representatives, and agents. 

2. "CPH" means Coleman (Parent) Holdings, Inc., its predecessors, successors, 

subsidiaries, and present and former officers, directors, and employees. 

3. "Sunbeam" means Sunbeam Corporation and any of its present and former 

officers, directors, employees, representatives, and agents. 

4. "MS&Co.11 means Morgan Stanley & Co., Inc. and any ofits direct or indirect 

parents, affiliates, subsidiaries, and present and former officers, directors, partners, employees, 

representatives, and agents. 

5. ''MSSF" means Morgan Stanley Senior Funding, Inc. and any ofits direct or 

indirect parents, affiliates, subsidiaries; and present and fonner officers, directors, partners, 

employees, representatives, and agents. 

6. "Davis Polk,, means Davis Polk& Wardwell and any ofits preseni and former 

affiliates, partners, associates, employees, representatives, and agents. 

7. "Arthur Andersen° means Arthur Andersen LLP and its present and former 

partners, employees, representatives. and agents. 

8. "Documents" shall be given the broad meaning provided in CPLR 3120 and 

refers to any form or means, whether physical, visual, or electronic, in or by which words, nwnbers, 

4 
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or ideas are recorded or preserved, whether fixed in tangible medium or electronically stored, 

including any and all drafts of any fmal document. The word "documents" shall include, by way of 

example and not by way of limitation, all of the following: papers, correspondence, trade letters, 

envelopes, memoranda, telegrams, cables, notes, messages, reports, studies, press releases, 

comparisons, books, accounts, checks, audio and video recordings and transcriptions thereof, 

pleadings, testimony, articles, bulletill'.i, pamphlets, brochures, magazines, questionnaires, surveys, 

charts, newspapers, calendars, desk calendars, pocket calendars, lists, logs, publications, notices, 

diagrams, instructions, diaries, minutes for meetings, corporate minutes, orders, resolutions, agendas, 

memorials or notes of oral communications, whether by telephone or face-to-face, contracts, 

agreements, drafts of or proposed contracts or agreements, memoranda of understanding, letters of 

intent, computer tapes, computer drives or memories, computer diskettes or disks, e-mail, CD

ROMs, or any other tangible thing on which any handwriting, typing, printing, photostatic, 

electronic, or other form of communication or information is recorded or reproduced, together with 

all notations on any of the. foregoing, all originals, file copies, or other unique copies of the 

foregoing, and all versions or drafts thereof, whether used or not. 

9. "Communication" means the transmittal ofinformation (in the form of facts, 

ideas, inquiries or otherwise) by letter, memorandum, facsimile, orally, electronically or otherwise. 

10. �'You" or "Your" means Skadden, Arps, Slate, Meagher & Flom LLP and any 

of its present and former partners, employees, representatives, and agents. 
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INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of business, 

or organized and labeled to correspond to the categories in this Request. Documents attached to each 

other should not be separated. 

2. All documents shall be produced in the file folder, envelope or other container 

in which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3. The relevant period, wtless otherwise indicated, shall be April l, 1997 through 

the date of service of this subpoena, and shall include all documents and information which relate 

in whole or ht part to such period, or to events or circumstances during such period, even though 

dated, prepared, generated or received prior or subsequent to that period. Please supplement or 

correct your responses to these requests i� at any time, you become aware th.a:t your responses are 

incomplete or incorrect in any respect. 

4. If you claim the attomey·client privilege, or any other privilege or work· 

product protection for all or any portion of a document, you shall provide a privilege log that 

describes the withheld material sufficiently to allow CPH to test the privilege or protection asserted. 

S. The following rules of construction apply: 

a. The connectives "and" and "or'' shall be construed either disjunctively 

or conjunctively as necessary to bring within the scope of the discovery requests all responses that 

might otherwise be outside of their scope; 
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b. The tenn ''including" shall be construed to mean "without limitation"; 

c. The use of the singular form of any word includes the plural and vice 
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SCHEPULEB 

You are hereby requested to respond to the following topics pursuant to the 

definition and instructions set forth in Schedule A. 

RULE 1.310 TOPICS 

1. The authenticity, source, creatio� use, maintenance, and business purpose of 

documents produced by Skadden bearing Bates Nos. SASMF 10699-10705 and information contained 

therein. (Copies ofSASMF 10699-10705 are attached hereto). 

2. The authenticity, source, creation, use, maintenance, and business purpose of 

documents produced by Skadden bearing Bates Nos. SASl'AF 10807-10808 and infonnation contained 

therein. (Copies of SASMF 10807-10808 are attached hereto). 

3. The authenticity, source, creation, use, maintenance, and business purpose of the 

docwnent produced by Skadden bearing Bates Nos. SASMF 10709 and infonnation contained therein. 

(Copy of SASMF 10709 is attached hereto). 

4. The authenticity, source, creation, use, maintenance, and business purpose of 

P.19/36 

documents produced by Skadden bearing Bates Nos. SASMF 10710-10711 and information contained ··------. 

therein. (Copies of SASMF 10710-10711 are attached hereto). 

5. The authenticity, source, creation, use, maintenance, and business purpos�. of 

documents produced by Skadden bearing Bates Nos. SASMF 14139-14143 and information contained 

therein. (Copies ofSAS:MF 14139-14143 are attached hereto). 

6. The authenticity, source, creation, use, maintenance, and business purpose of 

documents produced by Skadden bearing Bates Nos. SAS MF 10951-10952 and information contained 
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e· 
therein. (Copies of SASMF 10951-10952 are attached hereto). 

7. The authenticity, source, creation, use, maintenance, and business purpose of 

docwnents produced by Skadden bearing Bates Nos. SASMF 10708-10711 and information contained 

therein. (Copies ofSASMF 10708-10711 are attached hereto). 

8. The authenticity, source, creation, use, maintenance, and business purpose of 

documents produced by Skadden bearing Bates Nos. SAS:MF 17749-17753 and information contained 

therein. (Copies of SASMF 17749-17753 are attached hereto). 

9. The authenticity, source, creation, use, maintenance, and business purpose of 

documents produced by Skadden bearing Bates Nos. SASMF 07633-07721 and infonnation contained 

therein. (Copies of SASMF 07633-07721 are attached hereto). 

10. The authenticity, source, creation, use, maintenance, and business purpose of the 

document produced by Skadden bearing Bates Nos. SASMF 07797 and information contained therein. 

(Copy ofSASlv1F 07797 is attached hereto). 

11. The authenticity, source, creation, use, maintenance, and business purpose of 

documents produced by Skadden bearing Bates Nos. SASMF 07828-07865 and information contained 

therein. (Copies ofSASMF 07828-07865 are attached hereto). 

12. The authenticity, source, creation, use, maintenance, and business puxpose of 

documents produced by Skadden bearing Bates Nos. SASMF 07722-07753 and information contained 

therein. (Copies ofSASMF 07722-07753 are attached hereto). 

13. The authenticity, source, creation, use, maintenance, and business purpose of all 

February 1998, March 1998, and April 1998 calendars produced by Skadden in response to document 
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request No. 1 set forth in Schedule A. 

14. The authenticity, creation. use, maintenance, and business purpose of all 

documents constituting or relating to Skadden's billing records, expense reports, and/or attorney 

timesheets for work perfonned for Sunbeam during February 1998, March 1998, and April 1998, 

produced by Skadden in response to document request No. 2 set forth in Schedule A. 

15. The authentic ity, creation, use, maintenance, and business purpose of all 

documents constituting or relating to March 1998 e-mail communications between Skadden and 

MS&Co., MSSF, Davis Polk, or Arthur Andersen, produced by Skadden in response to document 

request No. 3 set forth in Schedule A. 

16. The authenticity, creation, use, maintenance, and business purpose of all 

documents sufficient to show Skadden's total billings, by matter, for engagements by Sunbeam and for 

engagements by all other entities for which Al Dunlap served as an officer, produced by Skadden in 

response to document request No. 4 set forth in Schedule A. 

17. The authenticity, creation, use, maintenance, and business purpose of all 

documents sufficient to show Skadden's total annual billings to any MS&Co. and/or MSSF entity from 

1993 through and including 1998, produced by Ska�den in response to document request No. 5 set 

forth in Schedule A. 

18. The authenticity, creation, use, maintenance, and business purpose of all 

documents constituting or relating to evaluations ofMr. Deitz, Mr. Easton, Mr. Femicola, Mr. Fogg, 

Mr. Freed, and Ms. Amori.son for 1996, 1997, 1998, and 1999, produced by Skadden in response to 

document request No. 6 set forth in Schedule A. 
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• 
19. The authenticity, creation, use, maintenance, and business purpose of all 

documents sufficient to show Mr. Fogg's compensation and/or percentage ownership interest in 

Skadden in 1996, 197, 1998, and 1999, produced by Skad.den in response to document request 

No. 7 set forth in Schedule A. 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

' 

3125270484 P .23/36 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH , COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

=-=-=�:::--:-'.�����---����--------�' 
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington,D.C.20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. ("CPH") 
requests the deposition upon oral examination of the following non-party witness pursuant to 
the commission issued by the Circuit Court of the Fifteenth Judicial District of Florida and 
Florida Rule of Civil Procedure 1.310 and the subpoena issues in aid of that commissio�.by 
the Supreme Court of the State of New York on the date and times set forth below: 

Custodian of Records 
Skadden, Arps, Slate, Meagher & Flom LLP November 1, 2004 at 9:30 a.m. 

The deposition will be recorded by stenographic and videographic means at the offices 
of Esquire Deposition Services, 216 E. 45lh Street, glh floor, New York, New York 10017-
3004. The videographer will be Esquire Deposition Services. The deposition will be taken 
before a person authorized to administer oaths and will continue day to d ay until complete. 

The witness will be requested to bring to the deposition the documents specified in 
Schedule A. The deposition is being taken with respect to the topics described on the attached 
ScheduleB. 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 12th day of October, 2004. 

Dat�d: October 12, 2004 

Jerold S. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER & BLOCK U.P 

One IBM Plaza, Suite 4400 
Chicago, lliinois 60611 
(312) 222-9350 

COLEMAN {PAREN'I) HOLDINGS INC 

B��ut2_�� 
One oflts Attomeys. 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 33409 
(561) 686-6300 
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SCHEDULE A 
TO SUBPOENA TO NON-PARTY 

SKADDEN, ARPS. SLATE, MEAGHER & FLOM LLP 

3125270484 

You are hereby requested to produce the following documents pursuant to the 

definitions and instructions set forth below. 

DOCUMENTS REOUESTED 

1 .  All documents constituting or relating tCi> the February 1 998, March 

1998, and April 1 998 calendars of Skadden attorneys who worked on Sunbeam matters during 

the relevant time period, including but not limited to the calendars of Mr. Deitz, Mr. Easton, 

Mr. Femicola, Mr. Fogg, Mr. Freed, and Ms. Amorison. 

2. All documents constituting or relating to billing records, expense 

reports, and/or attorney timesheets for work perfonned for Sunbeam by Skadden during 

February 1 998, March 1 998, and April 1998. 

3. All documents constituting or relating to March 1998 e-mail 

communications between or among Skadden, MS&Co., MSSF, Davis Polk, and Arthur 

Andersen, not previously produced to CPH in the course of litigation. 

4. All documents sufficient to show Skadden's total billings, by matter, for 

engagements by Sunbeam, and engagement by all other entities for which Al Dunlap served as 

an officer. 

5. All documents sufficient to show Skadden's total annual billings to any 

MS&Co. and/or MSSF entity from 1993 �ugh and including 1998. 
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6. All evaluations of Mr. Deitz, Mr. Easton, Mr. Fernicola, Mr. Fogg, Mr. 

F�eed, and Ms. Amorison for 1996, 1997, 1998, and 1999. 

7. All documents sufficient to show Mr. Fogg's compensation and/or 

percentage ownership iriterest in Skadden in 1996, 1997, 1998, and 1 999. 

DEFINITIONS 

1.  "Skadden" means Skadden, Arps, Slate, Meagher & Flom LLP and any 

of its present and former affiliates, partners, associates, employees, representatives, and 

agents. 

2.  "CPH" means Coleman (Parent) Holdings, Inc., its predecessors, 

successors, subsidiaries, and present and former officers, directors, and employees. 

3 .  "Sunbeam" means Sunbeam Corporation and any o f  its present and 

former officers, directors, employees, representatives, and agents. 

4. "MS&Co." means Morgan Stanley & Co., Inc. and any of its direct or 

indirect parents, affiliates, subsidiaries, and present and fonner officers, directors, partners, 

employees, representatives, and agents. 

5. "MSSF" means Morgan Stanley Senior Funding, Inc. and any of its 

direct or indirect parents, affiliates, subsidiaries, and present and former officers, directors, 

partners, employees, representatives, and agents. 

6. "Davis Polk" means Davis Polle & Wardwell and any of its present and 

former affiliates, partners, associates, employees, representatives, and agents . .  
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7. "Arthur Andersen" means Arthur Andersen LLP and its present and 

fonner partners, employees, representatives, and agents. 

8. "Documents" shall be given the broad meaning provided in CPLR 3120 

and refers to any fonn or means, whether physical, visual, or electronic, in or by which .words, 

numbers, or ideas are recorded or preserved, whether fixed in tangible medium or 

electronically stored, including any and all drafts of any final, document. The word 

"documents" shall include, by way of example and not by way of limitation, all of the 

following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, cables, 

notes, messages, reports, studies, press releases, comparisons, books, accounts, checks, audio 

and video recordings and transcriptions thereof, pleadings, testimony, articles, bulletins, 

pamphlets, brochures, magazines, questionnaires, surveys, charts. newspapers, calendars, desk 

calendars, pocket calendars, lists, logs, publications, notices, diagrams, instructions, diaries, 

minutes for meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of 

oral communications, whether by telephone or face-to·face, contracts, agreements, drafts of or 

proposed ·contracts or agreements, memoranda of understanding, letters of intent, computer 

tapes, computer drives or memories, computer diskettes or disks, e.mail, CD-ROMs, or any 

other tangible thing on which any handwriting, typing, printing, photostatic, electronic, or 

other fonn of communication or infonnation is recorded or reproduced, together with all 

notations on any of the foregoing, all originals, file copies, or other unique copies of the 

foregoing, and all versions or drafts thereof, whether used or not. 

9. "Communication" means the transmittal of infonnation (in the form of 

facts, ideas, inquiries or otherwise) by letter, memorandum, facsimile, orally, electronically or 

otherwise. 
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10. "You" or "Your', means Skadden, Arps, Slate, Meagher & Flom LLP 

and any of its present and former partners, employees, representatives, and agents. 

INSTRUCTIONS 

1 .  Documents shall. be produced as they are kept in the usual course of 

business, or organized and labeled to correspond to the categories in this Request. Documents 

attached to each other should not be separated. 

2. All docmnents shall be produced in the file folder, envelope or other 

container in which the documents are kept or maintained by you. If, for -�Y reason, the 

container cannot be produced, produce copies of all labels or other identifying marks. · 

3. The relevant period, unless otherwise indicated, shall be April 1,  1997 

through the date of service of this subpoena, and shall include all documents and information 

which relate in whole or in part to such period, or to events or circumstances during such 

period, even though dated, prepared, generated or received prior or subsequent to that period. 

Please supplement or correct your responses to these requests if, at any time, you become 

aware that your responses are incomplete or incorrect in any respect. 

4. If you claim the attorney-client privilege, or any other privilege or 

work-product protection for all or any portion of a document, you shall provide a privilege log 

that describes the withheld material sufficiently to allow CPH to test the privilege or 

protection asserted. 

5. The following rules of construction apply: 
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a. The connectives "and" and "or' shall be construed either 

disjunctively or conjunctively as necessary to bring within the scope of the discovery requests 

all responses that might otherwise be outside of their scope; 

limitation"; and 

b. The term "including'' shall be construed to mean ''without 

c. The use of the singular form of any word includes the plural and 
vice versa. 
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SCHEDULE D 

TO SUBPOENA TO NON-PARTY 

SKADDEN, ARPS. SLATE. MEAGHER & FLOM LLP 

3125270484 

You are hereby requested to respond to the following topics pursuant to the 

definitions and instructions set forth in Schedule A. 

RULE t.310 TOPICS 

P . 32/36 

I .  The authenticity, source, creation, use, maintenanc� and business purpose 

of documen� produced by Skadden bearing Bates Nos. SASMF 10699-10705 and information 

contained therein. (Copies of SASMF 10699.;10705 are attached hereto). 

2. The authenticity. source, creation, use, maintenance, and business purpose 

of documents produced by Skadden bearing Bates Nos. SASMF 10807-10808 and information 

contained therein. (Copies ofSASMF 10807-10808 are attached hereto). 

3. The authenticity, source, creation, use, maintenance, and business purpose 

of the document produced �y Skadden bearing Bates Nos. SASMF 10709 and information 

contained therein. {Copy of SASMF 10709 is attached hereto). 

4. The authenticity, source, creation, use, maintenance, and business purpose 

of documents produced by Skadden bearing Bates Nos. SASMF 10710-1071 1 and information 

contained therein. (Copies ofSASMF 107l0-1071 1 are attached hereto). 

5. The authenticity, source, creation, use, maintenance, and business purpose 

of documents produced by Skadden bearing Bates Nos. SASMF 14139-14143 and information 

contained therein. (Copies ofSASMF 14139-14143 are attached hereto). 
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6. The authenticity, source, creation, use, maintenance, and business purpose 

o�.documents produced by Skadden bearing Bates Nos. SAS:MF 10951-10952 and information 

contained therein. (Copies ofSASMF 1 095 1-10952 are attached hereto). 

7. The authenticity, source, creation, use, maintenance, and business purpose 

of documents produced. by Skadden bearing Bates Nos. SASMF 1 0708-1071 1 and information 

contained therein. (Copies of SASMF 107PB-107 1 1  are attached. hereto). 

8. The authenticity, source, creation, use, maintenance, and business purpose 

of documents produced. by Skadden bearing Bates Nos. SASMF 17749-17753 and information 

contained therein. (Copies of SASMF 17749-17753 are attached. hereto). 

9. The authenticity, source, creation,. use, maintenance, and business purpose 

of documents produced by Skadden bearing Bates Nos. SASMF 07633-07721 and information 

contained therein. (Copies ofSASMF 07633-07721 are attached hereto). 

10. The authenticity, source, creation, use, maintenance, and business purpose 

of the document produced by Skadden bearing Bates Nos. SASMF 07797 and information 

contained therein. (Copy of SASMF 07797 is attached hereto). 

11.  The authenticity, source, creation, use, maintenance, and business purpose 

of documents produced by Skadden bearing Bates Nos. SASMF 07828-07865 and information 

contained therein. (Copies of SASMF 07828-07865 are attached hereto). 

12. The authenticity, source, creation, use, maintenance, and business purpose 

of documents produced by Skadden bearing Bates Nos. SASMF 07722-07753 and information 

contained therein. (Copies of SASMF 07722-07753 are attached hereto). 
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13. The authenticity, source, creation, use, maintenance, and business purpose 

of all February 1998, March 1998, and April 1998 calendars produced by Skadden in response to 

document request No. 1 set forth in Schedule A. 

14. The authenticity, creation, use, maintenance, and business pmpose of all 

documents constituting or relating to Skadden's billing records, expense reports, and/or attorney 

timesheets for work performed for Sunbeam during February 1998, March 1998, and April 1998, 

produced by Skadden in response to document request No. 2 set forth in Schedule A. 

1 5. The authenticity, creation, use, maintenance, and business purpose of all 

documents constituting or relating to March 1998 e-mail communications between Skadden and 

MS&Co., MSSF, Davis Polle, or Arthur Andersen, produced by Skadden .in response to 

document request :No. 3 set forth in Schedule A. 

16. The authenticity, creation, use, maintenance, and business purpose of all 

documents sufficient to show Skadden's total ·billings, by matter, for engagements by Sunbeam 

and for engagements by all other entities for which Al Dunlap served as an officer, produced by 

Skadden in response to document request No. 4 set forth in Schedule A. 

17. The authenticity, creation, use, maintenance, and business purpose of all 

documents sufficient to show Skadden's total annual billings to any MS&Co. and/or MSSF 

entity from 1993 through and including 1998, produced by Skadden in response to document 

request No. 5 set forth in Schedule A. 

18. . The authenticity, creation, use, maintenance, and business purpose of all 

documents constituting or relating to evaluations of Mr. Deitz, Mr. Easton, Mr. Femicola, Mr. 
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Fogg, Mr. Freed, and Ms. Amorison for 1996, 1997, 1998, and 1999, produced by Skadden in 

response to document request No. 6 set forth in Schedule A. 

19. The authenticity, creation, use, maintenance, and business purpose of all 

docwnents sufficient to show Mr. Fogg's compensation and/or percentage ownership interest in 

Skadden in 1996, 1997, 1998, and 1999, produced by Skadden in response to document request 

No. 7 set forth in Schedule A. 

1 1  
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SERVICE LIST 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 

JENNER & BLOCK 

222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

3125270484 P . 36/36 

12 

TOTAL P . 36 
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JN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COJ .E \.1AN (P/\RENT) HOLDINGS INC., 

Plaintiff: 

vs. 

MO :zc rAN STANLEY & CO., INC., 
Defendant, 

I 
-- -----------------' 
MO :Z< rAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 
MA:, ._NDREWS & FORBES HOLDINGS, INC., 

Defendant, 
I I ------------------

Case No. CA 03-5045 Al 

Case No. CA 03-5165 AI 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has call·::d up for hearing the 

foll(•\\ .ng: 

DA'['f: 

TI!\[E: 

JUii( E: 

PL.i.( E: 

October 14, 2004 

8:00 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPE C[FIC MATTERS TO BE HEARD: 

Coleman (Parent) Holdings Inc.'s Supplemental Motion 
For Conunission for Out-of-State Deposition. 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

rcso :v ·the discovery dispute without hearing. 
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Colc1 m: (Parent) Holdings Inc. vs l\forgan Stanley & Co., Inc. 
Case 'Jc : 2003 CA 005045 Al 
Notic: c r· Hearing 

141002/003 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
.• ...-�L t"" j 2 I F''"- / l,. f-

fax ; .n ! Federal Express to all Counsel on the attached list, this f ··· day of ;_>'!._'_ - 1 

2004. 

.hi/} 
·Le� 

JAC!Y, AROLA 
F�o·"f} arNo.: 169440 
S , v Dennev Scarola 

an;hart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for CPH and MAFCO 

2 
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Cole1 rn , (Parent) Holdings Inc. vs l'vlorgan Stanley & Co., Inc. 
Case 'le . : 2003 CA 005045 AI 
Notit � c f!-learing 

Jose )h Ianno, Jr., Esquire 
Carl 01 Fields, et al. 
222 :..r keview A venue 

Suiti�l·-00 

Wes. I alrn Beach, FL 33401 

Tho: rn s D. Yannucci, P.C. 
Thrn ms A. Clare 
Bret l\ [cGurk 
Kirk ia: td and Erns 
655 l5 :h Street, N.vV., Suite 1200 

Was fr tgton, DC 20005 

Jero d ). Solovy, Esq . 
.Jenn �r & Block LLP 

One If M Plaza 
Suit< -4 :J.00 

Chic 1§ ), IL 6061 1 

COUNSEL LIST 

141003/003 
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FAX TRANSMITTAL 

Date: October 11, 2004 

To: Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

John Scarola, Esq. 

From: Michael T. Brody 
312 923-2711 

Employee Number: 

312 527 0484 P.01/04 

JENNERCS..BLOCK 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 812 222-9350 
wwwJenner.com 

Fax: 
Voice: 

Fax: 
Voice: 

Fax: 

Chicago 
Dalla� 
Washington, DC 

(202) 879-5200 
(202} 879-5993 

(561) 659-7368 
(561) 659-7070 

(561) 684-5816 (before 5 PM) 
Voice: (561) 686-6350, Ext. 140 

Client Number: 41198-10003 

Important: This message is intended only for the use of111.e individual or entity to which it is addressed, and may contain information that is attorney 
work product, privileged, con1idential, and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering tie message to lhe intended recipient, you are hereby notified that any dissemination, distribution, or copying 
of this communication is strictly prohibited. If you have received this communication in error, please notify us imnediately by telephone, and return the 
original message to us at the above address via postal service. Tlullk you. 

Message: 

Total number of pages including this cover sheet: Time Sent: 

If you do not receive all pages, please call: Sent By: 

Secretary: Caryn Jo Geisler Extension: 6490 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs . 

. MORGAN STANLEY & CO., INC., 
Defendant. 

· 

�����������������' 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
et al., 

Defendants. 

����������������--' 

NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KlRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Colem� (Parent) Holdings Inc. will take the 
deposition upon oral examination of the following witness pursuant to Florida Rule of Civil 
Procedure 1.310 on the date, time, and location set forth below, which previously has been 
agreed to by the parties: 

DEPONENT LOCATION 
Esquire Dqlosition Services 

Michael Hart October 18, 2004, at 9:30 a.m. 216 E. 45th St., gth Floor 

New York, NY 10017 

· The deposition will be recorded by stenographic and audio-visual means and will be 
taken before a person authorized to administer oaths and will continue day to day until 
completed. The videographer will be Esquire Deposition Services in New York 

16div-007301
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 11th day of October, 2004. 

Dated: October 11, 2004 

Jerold S. Solovy 
Michael T. Brody 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By:� 'l. � 
One oflts Attorneys 

lack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 . 

2 
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Thomas A. Clare, Esq. 
K.lRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

SERVICE LIST 

3 

312 527 0484 P.04/04 

TOTAL P.04 
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LAW OFFICES 

312 527 0484 P.01/05 

JENNER & BLOCKLLP 

DEIRDRE E. CONNELL 
312-923-2661 Direct Dial 
312-840-7661 Direct Facsimile 

ONE IBM PLAZA 
CIDCAGO, ILLINOIS 60611 

(312) 222-9350 
(312) 527-0484 FAX 

TELECOMMUNICATION TRANSMITTAL 

DATE: October 12, 2004 

TO: Thomas A. Clare, Esq. VOICE: (202) 879-5993 

KIRKLAND & ELLIS, LLP FAX: (202) 879-5200 

Joseph lanno, Jr., Esq. VOICE: (561) 659-7070 

CARLTON FIELDS, P.A. FAX: (561) 659-7368 

FROM: Deirdre E. Connell SECY.EXT.: 6486 

EMP.NO.: 035666 CLIENT NO.: 41198-10003 

IMPORT ANT: THIS MESSAQE IS IN'fBNDEP ONL.Y FOR THE USE OF THE INDIVIDUAL OR ENIITY IO WEUCH IT IS APDRESSEQ. AND 

MAY CONTAIN INfORMATION THAT IS A'ITORNEY WORJC PRODUCT J>RMLEGEP. CQNFIDENIIAL AND EXEMPT 

FROM mscLOSURE UNDER APPLICABLE LAW. IF THE READER OF THIS MESSAGE IS NOT TIIE INTENDED RECIPIENT, 
OR THE EMPLOYEE OR AGENT RESPONSIBLE FOR DELIVERING THB MESSAGE TO THE INTENDED RECIPIENT, YOU 

ARE HEREBY NOTIFIED THAT ANY DISSEMINATION. DISTRIBUTION OR COPYING OP THIS COMMUNICATION IS 

STRICTLY PROHIBITED. IF YOU HA VE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US 
IMMEDIATELY BY TELEPHONE, AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA POSTAL 
SERVICE. TIIANK YOU. 

MESSAGE: Please see attached. 

Total number of pages including this cover sheet: £ 

DATESENT:��l=0/�1�2/�0�4�- TIME SENT: 3: � .( p,,., SENT BY: ___ s"'"'. E=D=D=:IN=G=T::..;:;O=N,___ 

IF You Do NOT RECEIVE ALL PAGES, PLEASE CALL (312) 222-9350, EXT: 6486 

OR (312) 222-9350, EXT. 6120, 6121 
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IN THE FIFfEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff(s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

���������������--=/ 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

CASE NO. CA 03�5045 AI 

CASE NO. CA 03-5165 AI 

MACANDREWS & FORBES HOLDINGS INC. and 
COLEMAN (PARENT) HOLDINGS JNC., 

Defendant(s). 

COLEMAN (PARENT) HOLDINGS INC.'S 
REQUEST FOR PRODUCTION OF SUPPLEMENTAL 
DOCUMENTS TO MORGAN STANLEY & CO., INC. 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys Searcy Denney Scarola 

Barnhart & Shipley P.A. and Jenner & Block LLP, hereby serves its Request for Production of 

Supplemental Docwnents upon Morgan Stanley & Co., Inc. ("MS&Co."), and requests responses 

and the production of documents at the office of Searcy Denney Scarola Barnhart & Shipley 

P.A., 2139 Palm Beach Lakes Blvd., West Palm Beach, Florida, within thirty (30) days from the 

date of service. 

16div-007305
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DEFINITIONS AND INSTRUCTIONS 

312 527 0484 P.03/05 

CPH incorporates by reference its Definitions and Instructions set forth in CPH's 

First Request for Production of Documents, served on MS&Co. on May 9, 2003. In addition, the 

following definition applies: 

1. "Litigation" means the above-captioned cases, Coleman (Parent) Holdings 

Inc. v. Morgan Stanley & Co., Inc., No. CA-03-5045 Al, and Morgan Stanley Senior Funding, 

Inc. v. MacAndrews & Forbes Holdings Inc. and Coleman (Parent) Holdings Inc., No. CA-03-

5165 Al, pending in the Fifteenth Judicial Circuit in and for Palm Beach County, Florida. 

DOCUMENTSREOUESTED 

1. All documents not previously provided by MS&Co. that are responsive to any 

Request for the Production of Documents that CPH previously has served upon MS&Co. in the 

Litigation, including documents obtained by MS&Co. or its counsel after the date ofMS&Co.'s 

prior productions. 

2. All documents provided or produced by you in Prescott Group Small Cap, 

L.P. v. The Coleman Company. No. 17802 (Del. Ch.). and all subpoenas, subpoena responses, 

objections, privilege logs, affidavits, declarations, communications, correspondence, motions, 

memoranda, briefs, rulings, orders, or transcripts concerning or relating to your production of 

documents in that case. 

3. All transcripts of and exhibits to any deposition testimony or trial proceedings 

in Prescott Group Small Cap. L.P. v. The Coleman Company, No. 17802 (Del. Ch.). 

-2-
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

served by facsimile and mail to all counsel on the attached Service List, this 12th day of October, 

2004. 

Jerold S. Solovy 
Ronald L. Manner 
JENNER & BLOCK LLP 
One IBM Plaza 
Suite4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

��-
One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 
& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-3-
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Thomas A. Clare, Esq. 
KIRKLAND & EWS 

SERVICE LIST 

655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, Florida 33401 

312 527 0484 P.05/05 

TOTAL P.05 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

���������������----' 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff{s), 

vs. 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MACANDREWS & FORBES HOLDINGS INC. and 
COLEMAN (PARENT) HOLDINGS INC., 

Defendant(s). 

DEFENDANT COLEMAN (PARENT) HOLDINGS INC.'S 
REQUEST FOR SUPPLEMENTAL DOCUMENTS 

TO MORGAN STANLEY SENIOR FUNDING, INC. 

Coleman (Parent) Holdings Inc. ("CPH''), by its attorneys Searcy Denney Scarola 

Barnhart & Shipley P.A. and Jenner & Block LLP, hereby seIVes its Request for Production of 

Supplemental Documents upon Morgan Stanley Senior Funding (''MSSF''), and requests 

responses and the production of documents at the office of Searcy Denney Scarola Barnhart & 

Shipley P.A., 2139 Palm Beach Lakes Blvd., West Palm Beach, Florida, within thirty (30) days 

from the date of service. 

16div-007309
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DEFINITIONS AND INSTRUCTIONS 

312 527 0484 P.07/12 

CPH incorporates by reference its Definitions and Instructions set forth CPH's 

First Request for Production of Documents, served on MSSF on June 17, 2003. In addition, the 

following definition applies: 

1. "Litigation" means the above-captioned cases, Coleman (Parent) Holdings 

Inc. v. Morgan Stanley & Co., Inc., No. CA-03-5045 AI, and Morgan Stanley Senior Funding, 

Inc. v. MacAndrews & Forbes Holdings Inc. and Coleman (Parent) Holdings Inc., No. CA-03-

5165 AI, pending in the Fifteenth Judicial Circuit in and for Palm Beach County, Florida. 

DOCUMENTSREOUESTED 

1. All documents not previously provided by MSSF that are responsive to any 

Request for the Production of Documents that CPH previously has served upon MSSF in the 

Litigation, including documents obtained by MSSF or its counsel after the date ofMSSF's prior 

production. 

2. All documents provided or produced by you in Prescott Group Small Cap, 

L.P. v. The Coleman Company, No. 17802 {Del. Ch.) and all subpoenas, subpoena responses, 

objections, privilege logs, affidavits, declarations, communications, correspondence, motions, 

memoranda, briefs, rulings, orders, or transcripts concerning or relating to your production of 

documents in that case. 

3. All transcripts of and exhibits to any deposition testimony or trial 

proceedings in Prescott Group Small Cap, L.P. v. The Coleman Company, No. 17802 {Del. Ch.). 

-2-
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

served by :facsimile and mail to all counsel on the attached Servic e List, this 12th day of October, 

2004. 

Jerold S. Solovy 
Ronald L. Manner 
JENNER & BLOCK LLP 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

:B _ 
One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 
& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Pahn Beach, Florida 33409 
(561) 686-6300 

-3-
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Thomas A. Clare, Esq. 
KIRKLAND & ELLIS 

SERVICE LIST 

655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr .• Esq. 
CARL TON FIBLDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, Florida 33401 

CHICAGO_tl.64132_2 

312 527 0484 P.09/12 
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·IN THE FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

����������������---'' 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

COLEMAN (PARENT) HOLDINGS INC.'S SIXTH SET OF 
INTERROGATORIES TO MORGAN STANLEY & CO., INC. 

Pursuant to Florida Rules of Civil Procedure 1.280 and 1.340, Coleman (Parent) 

Holdings Inc. ("CPH"), by its attorneys, hereby requests that Morgan Stanley & Co., Inc. answer 

the following Interrogatory within thirty (30) days from the date of service. 

DEFINITION 

"Morgan Stanley' means Morgan Stanley & Co., Inc., or any of its direct or 

indirect parents or subsidiaries, and present or form.er officers, directors, employees, 

representatives, or agents. 

INSTRUCTIONS 

1. Morgan Stanley's obligation to Undertake a reasonable investigation in 

responding these intenogatories includes making inquiry of its cunent personnel and any former 

personnel to the extent that those former personnel are under Morgan Stanley's control or being 

represented or advised by Morgan Stanley's counsel in this litigation. 

16div-007313
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2. The purpose of this interrogatory is to have Morgan Stanley reveal 

everything presently known by Morgan Stanley that bears on Morgan Stanley's refusal to admit. 

At the time of trial, CPH will move the Court for an order excluding from evidence all tangible 

or intangible things known to Morgan Stanley at :the time of its response to this interrogatory that 

are not disclosed in Morgan Stanley's response to this interrogatory. 

INTERROGATORY 

INTERROGATORY NO. 1: For each of CPH's Fifth Set of Requests for 
Admission that Morgan Stanley has denied, in whole or in part, state each fact that supports the 
denial. If Morgan Stanley's denial is related to its objection to CPH's definition of the term 
"Morgan Stanley'' in the Fifth Set of Requests for Admission, state how Morgan Stanley's 
response to the Request for Admission would change if Morgan Stanley applied CPH's 
definition. 

RESPONSE: 

Dated: October 12, 2004 

Jerold S. Solov)' 
Deirdre E. Connell 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222--9350 

COLEMAN (PARENT) HOLDINGS INC. 

o� 
One oflts Attorneys 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A .. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

Counsel for Plaintiff Coleman (Parent) Holdings Inc. 

2 
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CERTIFICATE OF SERVICE 

312 527 0484 P.12/12 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

served by facsimile and mail to counsel listed below on this 12th day of October, 2004: 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Avenue 
Suite 1400 
West Palm Beach, FL 33401 

By:_,,_��M-�=--=-=-::;�---=--Deirdre E. Connell 

3 

TOTAL P.12 
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CO LI .MAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MC 1:R :JAN STANLEY & CO., INC., 
Defendant. 

���������������----Of 

IN THE FIFTEENTH JUDICIAL cmcurr 
fN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 Al 

MC>:RGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 Al 
Plaintiff, 

vs. 

M, \.C ANDREWS & FORBES HOLDINGS INC., 
et, r/. 

Defendants. 

COLEMAN (PARENT) HOLDINGS INC.'S SUPPLEMENTAL 
MOTION FOR COMMISSION FOR OUT-OF-STATE DEPOSITION 

Coleman (Parent) Holdings Inc. ("CPI-I"), pursuant to Fla. Stat. § 92.::51 and Lhis Court's 

01 :k · of Se.plember 24, 2004, hereby files this supplemental motion reque::ting that this Courl 

gr 111' CPI-I a commission to take the deposition of Dwight Sipprelle in the State of New Jersey 

an .l ppoint a commissioner to cause service of the subpoena for that deposition. In support of 

th s : �1otion, CPH states as follows: 

I. Tbis motion is a supplemeat to the earlier motion CPH filed on this subject that 

w lS l1eard at the last case management conference. During the case management conference, 

th s ::ourt raised questions about the propriety of appointing a commissioner for an out-of-state 

dt pc sit ion and directed CPH in an Orde1· dated September 24 to file a s:ipplemental motion 

"� :k ressing the Court's authority to authorize a non-resident to subpoena a third party for a 

de pt sition." See Ex. A. By this supplemental motion, CPH is not asking tl1is Co mt to appoint 

sc rn !One to issue a subpoena; CPH must file a petition with the New Jersey Superior Court in 

�001/017 
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on e1 to have. a subpoena issued. However, CPH ca1mot request a subpoena unless it has an 

Ork· from this Court issuing a commission for an out-of-state depositio·.l and appointing a 

co 1111issioner in the State of New Jersey to serve the subpoena for that depoi:ition. The need for 

an C ·der issuing a commission and appointing a commissioner is confim1ed by the information 

pa :k 1ge issued by the Superior Court of New Jersey entit led , .. l11formatio11 for Out-of-State 

At 'oi neys 011 the Procedure to Pursue Discove1y of a New Jersey Res idem for Use i11 Out-oj

St ii€ Litigation," which is available at www.judiciary.state.nj.us/civil/fonns/fore-lit.pdf. See Ex. 

B. · 'he introductory information on the first page of the package states that "[a] Commission, 

Lett• rs Rogatory or other similar judicial certificate issued in the forum stclle must support the 

pt tit on" for the issuance of a subpoena. Moreover, as Paragraph 4a of the fonn petition 

cc nt iined in the information package confinns, the Order issued by the forum state must appoint 

a ::o rnnissioner in the State of New Jersey to cause service of the subpoena for the deposition. 

s. ·e d., Form A. CPH has confirmed these requirements with New Jersey court officials. 

2. Thus, in accordance with the requirements of the Superior Court of New Jersey, 

C i)l respectfully requests that this Court issue an Order granting CPH's reque.st for a 

c• •11' mission to take the out-of-state deposition of the following witness: Dwight Sipprelle, 155 

L .n• oln Street, Englewood, New Jersey 07631. CPH further requests that this Court appoint the 

fi ·II 1wing individual, or any person duly authorized by him, to cause servke of a subpoena for 

ti .e :leposition and for documents upon Mr. Sipprelle: Claire Cecchi, Esq., McElroy, Deutsch, 

f\lu vaney & Carpenter, Three Gateway Center, 100 Mulben·y Street, Kewark, New Jersey. 

Cr: I's proposed Order is attached as Exhibit C. 

2 
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One·.: October 12, 2004 

Je ·o: :IS. Solovy 
R1 ·n: ld L. i\:Jarmer 
JeTr�yT. Shaw 
JEN ..JER & BLOCK LLP 
0 1e IBM Plaz.a 
C 1ic '1go, Illinois 60611 
(312) 222-9350 

#I 60 94 

Respectfully submitted, 

John S9,r. a 
SEAR(2 DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 334(2-3626 
(561) 686-6300 

3 

�003/017 
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141004/017 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and coJTect copy of the foregoing has been furnished by 

/'l '{"f....-· 111 l f-'cdcral Exprenc to all counsel 011 the nttl'lr.hP:d lic:t on this .;:"'- day of 

fl. ;j_. 
i1'�; .... , l 2004 ---' . 

Florid 
Sea Denney Scarola 

B :nhart & Shipley, P.A. 
2139 Palm Beach Lakes Bc·ulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561)684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 

16div-007319
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Jose1 h :mu10, Jr., Esquire 
Carlt )J: Fields, et al. 
222 I .a :cview A venue 
Suite ILJO 
West P Lim Beach, FL 33401 

Thor ta D. Yannucci, P.C. 

Thor ia A. Clare 
Brett tv cGurk 
Kirki ar d and EU is 
655 : 51J Street, N.W., Suite 1200 
Was] .ir gton, DC 20005 

Jerol i : .. Solovy, Esq. 
Jenne :r � Block LLP 

One B 'v1 Plaza 
Suite 4.,00 
Chic. Lg >. IL 60611 

�005/017 

COUNSEL LJST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM E;EACH COl.JNTY, 
FLORJDA 

CO ,:��1AN (PARENT) HOLDINGS, INC., 
l 'laintiff(.s), 

" ; .  

l' lC R G '\N STANLEY & CO., INC., 
1 )efcndaut(s). 

- - - - ____________ ! 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

! 1[C · R G :\N STANLEY SENIOR FUNDING, INC., 

I 'luintiff(s), 
' ·s . 

: :(,,CA \IDRE\'-:S & FORBES HOLDINGS, INC .. , 
J )cfendo.nt(s). 

·- -- ------------

S 1H Q. m. ON COLEMA:'.'l fPARENTl HOLDINGS. INC.'S MOTJON TO APPOINT 
COMMISSION 

·'HIS CAUSE came before the Coun September 23, 2004 on Cc·lcmm1 (Parent) 

i-i1 !d n: :s, Inc.'s ivlotion to Appoint Commission, with all counsel present. Based on the 

?r 1c<; ;:c i ngs before the Court, it is 

l )RDERED Al"1D ADJUDGED that the Court defers ruling, pending filing a 

su Jpl �r icntal motion addressing the Court's authority to authorize a non-resident to 

su )p; ·e: 1a a third party for a deposition. 

1 )ONE AND ORDERED in West Palm Beach, P 
____., 

ach County, Florida this ?J-O 
de.)' of: .eptember, 2004. 

EXHIBIT 

A 

THT.MAASS 
Circuit Court Judge 

97% P.01 
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JO/Ul/2DC4 l5:35 FAX 

cc ?i ; : urnished: 
Jc ;e h .anno, Jr., Esq. 
2: 2 al .eview Ave., Suite 1400 
Vv es P: .lm Beach, FL 33401 

Tio 1 a: D. Yannucci 
G: 5 ! St 1 Street, NW, Suite 1200 
v. a; ·in $ton DC 20005 

Jc h1 )c arola, Esq. 
2 . 3 1 Pi lrn Beach Lakes Blvd. 
\l 'e'. t p, .lm Beach, FL 33409 

J.:rc Id � . Solovy, Esq. 
Cm ! B vl Plaza, Suite 4400 
(bi :1 g11, JI 6061 l 

!41007/017 

!(,'..JUUZ/uu;, 

97% P.02 
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NEW ]Elt�E.V 
JUDlClARY 

INFORMATION FOR OUT-OF-STATE ATTORNEYS ON THE 

PROCEDURE TO PURSUE DISCOVERY OF A NEW JERSEY RESIDENT 

FOR USE IN OUT-OF-STATE LITIGATION 
(Superior Court of New jersey· law Division) 

PURPOSE OF THIS PACKAGE 

Where foreign litigation requires a nonparty witness' written interrogatJry answers, ora l 

t le 1osition or the production or a thing or writing, and the witness, located in New Jersey, will 

110 voluntarily answer interrogatories, appear at an oral deposition or produce a thing or writing, 
1 hE employment of the power of New Jersey's courts to aid foreign litigatio'n may be requested . 
.Je N Jersey's Court Rules provide a procedure to issue the necessary process through an ex-pa.rte 

. 1p 1lication. 

A New Jersey-licensed attorney may apply to the Superior Court ex parle with a pleading 

·le ignated "A Petition Pursuant to R. 4:11-4." The petition requests that the New Jersey 

iu >erior Court exercise its judicial power and issue the necess�uy process to effectuate the 
or �ign court's decree concerning an out-of-state discovery. The New Jersey attorney will iile 

h1 pelilion, a proposed form of order and the appropriate fi ling fee with the Superior Court 

]. ·rk. Although not expl icitly addressed in the Court Rules, venue should be in the county 
.vi ere the witness resides or works. A Commission, Letters Rogatory or oth·�r similar judicial 

:e tiiicale issued in the forum state must support the petition. 

This package provides information for an out-of-state attorney on New J r�rse}"s procedure 

·a d irecting a New Jersey resident to comply with discovery requests for Lse in litigation in 

�1· :ither state. 

'-1< le: These materials have been prepared by the New Jersey Superior Court Oerk's Office and the 
<\c. ninislralive Office of the Courts. The guides, instructions, and forms will be periodically updated as 
ne :essary 1.o reflect current New Jersey statutes and court rules. The most recent version of the forms 
wi I be available at the county courthouse or on the judiciary's Internet site (\\'Ww.njcourtsonline.com). 
H1 wever, you are ultimately responsible for the content of your court papers. 

EXHIBIT 

141008/017 . 
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T 1e num bered steps listed below outline the procedure for obtaining a subpoena to 

p Jr .ue discovery of a New Jersey resident for use by an out-of-state attorney in use in 
a ic :her jurisdiction. 

S rE? 1: REVIEW A ND COMPLY 

\II" "H THE REQUIREMENTS OF THE 

f 0 �UM STATE TO PURSUE DISCOVERY 

OL T-OF-STATE. 

Obtain a Commission or Letters 

F 01 atory under the seal of the appropriate 

cot rt clerk or public official authorized in 

t 1e forum state to issue such a document. 

� T' P 2: RETAIN A NEW JERSEY-

! .I( ENSED ATTORNEY TO PETITION THE 

� .LJ >ERIOR COURT OF NEW JERSEY FOR 

, \I\ ORDER AUTHORIZING THE 

S� UANCE OF A SUBPOENA 

:c MMANDING THE NEW JERSEY 

�E iIDENT TO ANSWER WRITTEN 

N rERROGATORIES OR TO APPEAR AT 
�I" D SUBMIT TO A DEPOSITION • 

The New Jersey attorney \viii file with 
.h' Superior Court, Law Division in the 

:o mty in which the witness resides, an ex 

Ja te petition (form A), a proposed form of 

)r !er (Form B), and a proposed subpoena 

n �re is a $35.00 fee which may be paid by 

m 1ney order or check made payable to 

"C /erk of the Superior Court." 

STEP 3: UPON RECEIPT OF THE 

SIGNED ORDER AND SUBPOENA, HAVE 

THE NEW JFRt;;FY ATTORNEY SERVE THE 

SUBPOENA OR NOTICE IN LIEU OF 

SUBPOENA. 

If the witness resists the subpoena or 

fails to appear, then the New Jersey attorney 

may defend its issuance or apply to the court 

for appropriate sanctions, as :he case may 

be. 

Note: Out-of-state counsel should 
consult their state's court rulc�s co ncerning 

the need to serve the out-of ;tale witness 
with a notice of a deposition or a judicial 

subpoena from the forum stc::te. If required, 

counsel should attach the same to the 

Commission, Lette rs Rogatory or other 

judicial certificate. The time, date and place 
of the deposition should be ndicated in the 
petition. The location of the deposition 

must be in the county where the person to 

be deposed lives, works or coes business. 

�009/017 
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Sample forms for the petition and order follow. Note: The New Jers1�y 

\c ninistrative Office of the Courts has prepared these materials to give out-of-state 

ill xneys insight into the New Jersey's procedure. Retained New Jersey COL nse l is 

11l mately res pons ib le for the content of the pleadings filed and, therefore, New Jersey legal 

:o m sel must tailor any pleading to the facts, circumstances and New Jersey ;tatutes and 

:o 1rt rules then in effect. 

�E :erences: 

:curt Rule 1: 5-6 - Filing 

:curl Rule 1 :9-1 - Subpoenas; For Attendance of Witnesses; Forms; Issuance; Notice in 

Li1 u of Subpoena 

:c urt Rule 1 :9-2 - For Production of Documentary Evidence; Notice in Lieu of Subpoena 
:::curt Rule 1 :9-5 - Failure to Appear 

Cc urt l�ule. 1 :9-6 - Enforcement of Subpoena of Public Officer or Agency 

Cc urt Rule 1 :21-1 - VVho May Practice; Appearance in Court 

Cc urt Rule 4:11-4 - - Testimony for Use in Foreign Jurisdictions 

G urt Rule 4:12-1 -- Persons Who May Take Depositions; Within State 
G ·urt /?.u/e 4:14-7 - Subpoena for Taking Depositions 

N 1.5.A. 22A:2-7 - Law Division of Superior Court, Other Fees 

141010/017 
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'\t orney Name 

'\l orney Address 

A.l omey Telephone 

At omey for Petitioner 

FORM A 

Superior Court of New Jersey 

Law Division - County 

Docket Number: 

l/M/0 APPLICATION FOR THE 

ISSUANCE OF A SUBPOENA TO CIVIL ACTION 

EX-PARTE PETITION FOR ISSUANCE OF 

SUBPOENA PURSU..A.NT TO 

COURT RULE 4:1 1-4 

Petitioner,--------------'' <ipplying for the authority to issue a 

�u e 4:11-4 subpoena, hereby certifies and says: 

1. I have been retained as local counsel by the firm of in 

.h< ir capacity as attorney for in an action in the Stale o( 

-------- captioned , plaintiff(s), v. 

-----------' defendant(s), bearing docket number 

2. A Commission was issued out of the Court of the State of 

-------- authorizing the [deposition on oral testimony] [deposition on written 

·m ?rrogatory] fa subpoena duces tecum (or the production of things or dornments] of 

_____ ,who lives, works or does business at ______________ . in 

th ! City(fownship/Borough of County of 

-------- and State of New Jersey. A copy of the Corn mission [letters Rogatory] 

is 1ttached to this petition as Exhibit A. 

141011/017 
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FORM A 

3. I submit this petition in support or my application for an Order pursuant to Rule 

i:· 1-4 authorizing that a subpoena be issued to at the 

1fc rementioned address requiring that he/she/it [give h is/her/its depos.'tion on written 

nl �rrogatory] [appear at o'clock in the noon on (c/,1Lr;-j 

1l �he office of------------ located at ------- ----� New 

. et ;ey (or taking his/her/its deposition on oral testimony) [requiring that he/sne/it produce the 

o/ O\'l'ing things or documents):------------------------

-------------------- · The deposition on oral testimony shall 

:o )tinue from day to day until completed. 

4. [ow-of-statea11omey] has advised me or the following 

·ei �vant facts: 

a. On or about a motion was made in the 

1fi .rementioned litigation in the State of for the appointment of a 

:c mmiss ioner in the State of New Jersey to cause service of a subpoena upon and [for taking 

:Ji.· deposition o( on oral testimony )[for taking �he deposition of 

________ by written interrogatory][for the production o( thing.; or documents in 

:Ji.· possession of ___________ I. 

b. On the Honorable --------� �------ , Judge of the 

--------- Court, signed an order directing the undersign�d be appointed 

:c 11missioner for the above stated purpose. A copy of the order is attached as Exhibit B. 
� 

c. The [deposition on oral testimony) [deposition on written interrogatory) [the 

Jr 1duclion of the thing or documents by] of this witness is essential to t,is case because 

d. No previous application has been made for the relief herein ri�quested. 

1410121017 
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WHEREFORE, the petitioner respectfully requests that an order be enl.ercd: 

a. authorizing the issuance of a subpoena, in aid of foreign liti:5ation, directing 

---------- [to appear and give oral testimony) !give ans"vers under oath 

t' > 1 .1ritten interrogatories)[produce (here describe the things or documents)] pursuant to the 

C 01 1mission issued by the State of ; and 

b. authorizing the petitioner the right to [adjourn, recess or rescheclule the 

c e1: c:Jsition on oral testimony) [extend the time for answering written interrogatories) (extend the 

t m �lo produce things or documents] by consent without any further application to this court. 

I >a ed: 

c. for such other relief as is just and proper. 

VERIFICATION 

1 . I am the petitioner in the within matter. 

Petitioner 

2. I have read the foregoing petition and on my own personal knowledge, except 

1 he se facts related to me by out-of-state counsel, I know that the facts therein are trL1e. 

I certify that the foregoing statements made by me are true. I am aware that if any of the 

::lr !going statements made by me are wilfully false, I am sLibject to punishm�:nt. 

Petitioner 
);: :eel: -------

31 FORE FILING, BE SURE TO REMOVE THIS SENTENCE FROM THE DOCUMENT 

\� WELL AS THE DESCRIPTIVE INSTRUCTIONS INCLUDED IN BRACKETS. 

@013/017 

16div-007328



10/12/2004 16:13 FAX 

Al :orney Name 
At :orney Address 

Al .orney Telephone 
r'\1 :orney for Petitioner 

l/M/0 APPLICATION FOR THE 

ISSUANCE OF A SUBPOENA TO 

Form B 

Superior Court of Ne'"' Jersey 
law Division - County 

Docket Number 

CIVIL ACTION 

ORDER PURSUANT TO 
COURT RULE 4:� 1-4 

This matter having come before the Court on the application of 

----------- for an order authorizing the· issuance oi a subpoena to 

-----------'and it appearing that the Court of 

1 lH State of ----- has issued a Commission [letters Rogatory] in a pending c;:ise 

• :a1 ·tioned -----------·' plaintiff(s), v. _, defendant(s), 

1 lo :ket/case number _________ authorizing ------- to· -----

, !a :e the deposition on oral lestimonyJ[take the deposition on written interrogato1}'llissue a 

: u; •poena duces tecum for the production of things or clocumen ts] of 

who lives, resides or does business in the 

•:it 1/T ownship/Borough of ____________ ,, New Jersey, and it·:urther appearing 

· h< t good cause exists. 

IT IS on this ____ day of ________ , 20_, ORDERED that a subpoena 

n< >' issue commanding to appear before 

o'clock in the -------- on (date) --------' 20_ at ___ _ 

noon at the office of ---------------- , located at 

�014/017 
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Form B 

to [give oral 

1 =s imony under oath] [provide answers under oath to written interrogatories] [produce things 

1 •r /ocuments] in the above captioned matter; and it is further 

ORDERED that the petitioner may [adjourn and reschedule the time, e late and place of 

1 '11: deposition by oral testimony] [extend the time for answering wrilten inlermgatoriesJ[exlend 

; hE time to produce things or documents] by consent without any further application to this 

, :O! ;rt. 

H FORJ� FILING, BE SURE TO REMOVE THIS SENTENCE FROM THE 
>C•CUMENT 
\� WELL AS THE DESCRIPTIVE INSTRUCTIONS INCLUDED JN BRACKETS. 

,J.S.C. 

� 015/017 
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CO .E \1AN (PARENT) HOLDINGS INC., 
Plaintiff, 

\'S. 

MC R .JAN STANLEY & CO., INC., 
Defendant. 

�������������/ 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MCR :JAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
Plaintiff, 

VS. 

Ml .C -�NDRE\.VS & FORBES HOLDINGS INC., 
et l f., 

Defendants. 

ORDER APPOINTING COMMISSIONER REGARDING 
THE DEPOSITION OF DWIGHT SIPPRELLE 

This cause comes before the Court on Coleman (Parent) Holdings lnc.'s motion for 

crn u� .ission for out-of-state deposition. After reviewing the pleadings ar d other.vise being 

ad· is !d in the premises, it is ORDERED AND ADJUDGED that CPI-rs commission to take an 

otr -o '"-state deposition in connec.tion with the above-captioned litigation is g�anted so that CPH 

rm y :ubpoena the deposition and documents of the following witness: Dvvight Sipprelle, 155 

Li1.cc In Street, Engle\vood, New Jersey 07631 

It is further ORDERED AND ADJUDGED that the following commissioner, or any 

pe. sc i1 duly authorized by him, is appointed to cause service of a subpoena for the deposition and 

do ;u nenls with respect to Mr. Sipprelle: Claire Cecchi, Esq., McElroy, Deutsch, I\.folvaney & 

Cr qJ �nter, Three Gateway Center, 100 Mulberry Street, Newark, New Jersey 07102. 

EXHIBIT 

c 

� 016/017 
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DONE AND ORDERED at West Palm Beach, Palm Beach County, Florida, this-·--·· 

day 01 October, 2004. 

Co1 ·ie; furnished: 

Jos :p 1 lanno, Jr., Esq . 

22� L 1keview Ave. - Suite 1400 
We >l lalm Beach, FL 33401 

Them lS D. Yannucci, Esq. 
GS: J ith Street, NW - Suite 1200 
W<nh nglon, DC 20005 

Joli 1; ;carola, Esq. 
21: 9 lalm Beach Lakes Blvd. 
We ;t Jahn Beach, FL 33409 

Jer· >k S. Solovy, Esq. 
On : I 3M Plaza - Suite 4400 
Ch cc: ;o, IL 60611 

#I I 11 I 

2 

ELIZABETH T. MAASS 
Circuit Court Judge 

� 0171017 
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I 
I 

CARLTON FIELDS 

CARLTON FIELDS-WPB 

ATTORNEYS AT LAW 

' 

i 
i . 

The Honorable Elizabeth Maass , 

Palm Bedch County Courthouse 

October 12, 2004 

I 
205 North Dixie Highway, Room 11. 1208 
West Palfri Beach, Florida 33401 

ATIANTA 
MIAMI 

ORI.ANDO 
ST. PETERSBURG 

TAUAHA$S�e 
TAMPA 

�002/002 

wesT �AIM BEACH 

esP"ranhlo 
222 l��evlew Aw:nua. Soila l .dOO 
WCSI !'aim Beach, Fi..rJda 33401-61..jl> 
P.O. Box 150 
W..t Palm Beach, Florida 33402-0lSO 

561.659.7070 
56 l.6S9.T.l6& fa,. 
www.carUonlield"com 

E-MAn.: jianno@carlto11fields.•om 

VIA HAND-DELIVERY 

Re: doleman {Parent) Holdings Co. v. M�"gan Stanley & Co., Case No: CA 03-5045 Al 
Morgan Stanley v. MacAndrews & Forbes Holdings, Inc., Case No; CA 03..S 165 Al 

i 
' 

Dear Jud�e Maass: 
I 

Pirsuant to Your Honorrs ruling on October 7, 2004, enclosed please find a courtesy 
copy of :the "Filed Under Seal - Subject To Confidentiality Order" and 11Mi;rtericl Redacted 
Without prior Determination of Protectcbility by Court" versions of Morgan Stanley1s Opposition 
to Non-Party Sunbeam's Motion for Protective Order and Reply In Support of lls Motion to Compel 
Documents. Sunbeam's motion is scheduled to be heard at the Case Management Conference 
schedule� for 8:00 a.m. on October 14, 2004. We request your Judicial Assistant place these 
versions,' alon9 with the enclosed supportive case authority, under Tab 18 of the Case 
Management Conference binder previously submitted to Your Honor on Oc!obar 8, 2004. 

/jed 

Enclosures 

cc: . Jeck Scarola (by facsimile w/oot end. and Federol Express with encl.) 
Jerold Solovy (by facsimile w/out enr;I and Federal Expreas wilh encl.) 
Mark Bideau (by facsimile w/out encl and Federol Eii:press with encl.) 

WPB#SCi6751.37 

16div-007333
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CC L '.:MAN (PARENT) HOLDINGS INC., 
Plaintiff, 

VS. 

I\1()f GAN STANLEY & CO., INC., 
Defendant. 

I 
·��������������-

IN THE FIFTEENTH JUDICIAL CfRCU!T 

IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 Al 

M < )f. GAN STANLEY SENIOR FUNDING, JNC., CASE NO. CA 03-5165 AI 
Plaintiff, 

VS. 

M, \.C ANDREWS & FORBES HOLDINGS INC., 
cf' 1/. 

Defendants. 

ORDER APPOINTING COMMISSIONER H..EGARDll\ G 

THE DEPOSITION OF DW'IGHT SIPPRELLE 

141001/002 

This cause comes before the Court on Coleman (Parent) Holding�; Inc.'s motion for 

corn iission for out-of-state deposition. A Her reviewing the pleadings and otherwise being 

acl ·i� ;d in the premises, it is ORDERED AND ADJUDGED that CPH's cor:imission to take an 

ou -c t:state depos i tion in connection with the above-captioned litigation is granted so that CPH 

m� y mbpoena the deposition and documents of the following witness: Dwight Sipprelle, 155 

Li1 lC' ln Street, Englewood, New Jersey 07631 

It is frniher ORDERED AND ADJUDGED that the following commissioner, or any 

pe sc il duly authorized by him, is appointed to cause service of a subpoena fo �the deposition and 

do :u nents ·with respect to Mr. Sipprelle: Claire Cecchi, Esq., McElroy, Deutsch, Mulvaney & 

C<1 -p :nter, Three Gateway Center, 100 Mulberry Street, Newark, New Jersey 07102. 

16div-007334
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DONE AND ORDERED at West Palm Beach, Palm Beach County, Florida, this __ 

da: o ·October, 2004. 

Co 1it s furnished: 

Jo� �F 1 [anno, Jr., Esq. 
22:: l akevicw Ave. - Suite 1400 
Wt st Palm Beach, FL 33401 

Th m as D. Yannucci, Esq. 
65 i 15th Street, NW - Suite 1200 
\V; .sl ington, DC 20005 

Jol ,n )carol a, Esq. 
21 19 Palm Beach Lakes Blvd. 
W :st Palm Beach, FL 33409 

Jc1�:'1 i S. Solovy, Esq. 
Ore GM Plaza - Suite 4400 
Cl ic go, IL 60611 

#l ! '.JI 11 

2 

ELIZABETH T. MAASS 
Circuit Court Judge 

141002/002 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

\'S. 

MORGAN STANLEY & CO., INC., 
Defendant, 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

\'S. 

MACA;-\DREWS & FORBES HOLDll\GS, INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN Al\D FOR PALM B EACH COUNTY, 

FLORIDA 

Case No. CA 03-5045 AI 

Case >Jo. CA 03-5165 AI 

ORDER O� '.\10RGA� STANLEY'S MOTION FOR E:\LARGEl\1ENT OF TIME TO 

FILE Al\1El\DED AFFIRMATIVE DEFENSES 

THIS CAUSE having come to be considered upon the Morgan Stanley's Motion for 

Enlargement of Time to File Amended AffirmatiYe Defenses. and the Court having reviewed the 

file and being fully advised in the premises. it is hereby. 

day of 

ORDERED and ADJUDGED: �____. �_['(\_°"'�---·o_�\)������-�---.----",;;J\J...)r ____ _ ) 

DONE AND ORDERED at \Vest Palm Beach, Palm Beach C mty, Florida, this ra--

QC?: . , 2004. 

ELIZABETH T. MAASS 

CIRCUIT COURT JUDGE 

Copies have been furnished to all counsel on the attached counsel list. 

16div-007336



Coleman Holdings, Inc. \'S '.\1organ Stanley & Company 
Case l\o.:2003 CA 005045 AI 

Order 

COliNSEL LIST 

Joseph Ianno, Jr., Esquire 

Carlton Fields, et al. 
222 LakeYiew A \·enue 
Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 

Thomas A. Clare 

Brett McGurk 

Kirkland and Ellis 

655 15th Street, N.W., Suite 1200 

Washington, DC 20005 

Jerold S. Solo\y, Esq. 
Jenm:r & Block LLP 

One IBM Plaza 

Suite 4400 

Chicago, IL 60611 

2 
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OCT 13 2004 17:12 JENNER & BLOCK 

FAX. TRANSMITTAL 

Date: October 13, 2004 

To: Thomas A. Clare, Esq. 

Joseph lanno, Jr., Esq. 

John Scarola, Esq. 

From: Michael T. Brody 
312 923-2711 

Employee Number: 

3125270484 P.01/06 

..JENNER&BLOCK 

Jenner &: Block ll.P 
OnemMPlaza 
Chicago, IL 60611 
Tel 312 222-9350 
wwwJenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: (202) 879-5200 
Voice: (202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Fax: (561) 684-5816 (before S PM) 
Voice: (561) 686-6350, Ext. 140 

Client Number: 41198-10003 

Important: This message is intended only for the use of1he individual or entity to whieh it is addressed, and may contain infonnation that is attorney 
work product, privileged, confidential, and exempt from disclosure under applicable law. lfthe reader of this message is net the intended recipient, or the 
employee or agent responsible for delivering tie message to the intended recipient, you are hereby notified that any d issemination, disttibution, or copying 
of this communication is strictly prohibited. lfyou have received thisaimmunication in error, please notify us imnediately by telephone, and return the 
original message to us at the above address via postal service. Thlllk you. 

Message: 

Total number of pages including this cover sheet: :o 

If you do not receive all pages, please call: 312 222-9350 

Secretary: Caryn Jo Geisler 

Time Sent: 

Sent By: 

Extension: 6490 

. .  

16div-007338



OCT-13-2004 17:12 JENNER & BLOCK 
3125270484 P.02/06 

JENNER&BLOCK 

October 13, 2004 

By Telecopy 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Jenner 8c Block LI.I' 

One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 
wwwjenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax: 312 840-7711 
mbrody@jenner.com 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

I write regarding the deposition William Kourakas. 

We are able to go forward with the deposition of Mr. Kourakas on October 29, 2004 as you 
propose, and confirm the deposition for that date. 

Chicago 
Dallas 
Washington, DC 

I enclose a notice for the deposition of Mr. Kourakas, individually and as corporate designee. 
Please contact me if you have any issues concerning the enclosed notice. 

Very truly yours, 

�'-� 
Michael T. Brody { 

MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAOO_I 16SS23_1 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

����������----�����' 

3125270484 P.03/06 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 Al 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
et al., 

Defendants. 
I 

����������������-

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 

Washington, D.C. 20005 West Palm Beach, FL 33401. 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
deposition upon oral examination of the following witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the date, time, and location set forth below, which previously has been 
agreed to by the parties: 

DEPONENT DATE AND TIME LOCATION 
Esquire Deposition Services 

William Kourakos October 29, 2004, at 9:30 a.m. 216 E. 45tb St., 8u1 Floor 
New York, NY 10017 
Esquire Deposition Services 

Morgan Stanley & Co., Inc. October 29, 2004, following 216 E. 45th St., gth Floor 
individual deoosition New York, NY 10017 

Esquire Deposition Services 
Morgan Stanley Senior October 29, 2004, following 216 E. 45th St., 8th Floor 
Funding, Inc. individual deposition New York, NY 10017 

16div-007340
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3125270484 

The depositions of Morgan Stanley & Co., Inc. and Morgan Stanley Senior Funding, Inc., 
by their corporate designee William Kourakos, are being taken with respect to the topics 
described on the attached Exhibit A. 

The deposition will be recorded by stenographic and audio-visual means and will be 
taken before a person authorized to administer oaths and will continue day to day until 
completed. The videographer will be Esquire Deposition Services in New York. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List, this 13th day of October, 2004. 

Dated: October 13, 2004 

Jerold S. Solovy 
Michael T. Brody 
JENNER & BLOCK LLP 

One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By.�'· fhl 
One ofits Attorneys 

Jack Scarola 
SEARCY DBNNBY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

2 

P.04/06 
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Exhibit A 

CORPORATE DEPOSITION TOPICS 

1. All of the procedures of, rules for, and activities of the Leveraged Finance 
Commitment Committee and/or the Leveraged Finance Committee from 1997 to the present. 

2. The role of the Leveraged Finance Commitment Committee and/or the Leveraged 
Finance Committee in 1997 and 1998. 

3. All documents typically or ordinarily generated by and for the Leveraged Finance 
Commitment Committee and/or the Leveraged Finance Committee in the course of a transaction 
in 1997 and 1998. 

4. The process, procedures, and requirements for preparing, approving, or issuing 
"highly confident" letters in 1997 and 1998. 

5. All non-transaction specific documents generated in connection with preparing, 
approving, or issuing ·"highly confident" letters in 1997 and 1998. 

3 

P.05/06 

i· 
;· 

16div-007342



OCT-13-2004 17:14 JENNER & BLOCK 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

SERVICE LIST 

4 

3125270484 P.06/06 

TOTAL P.06 
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• WEST eALM BEACH Of $ .i 

2139 PALM BEACH LAKES lLV l. 
WEST PALM BEACH, FLOF DA 13409 

P.O. DRAWER 3626 
WEST PALM BEACH, FLOF 'Di' 33402 

(561) 686-6300 
1-800-780-8607 
FAX: (561) 478·0754 

ROSALVN SIA OAKEFl·BARNE� 

F. GREGORI" BARNHART" 
LANCE8t.OCK" 

EARi. L. DeNNEY, JR.' 
SfAN C. DOMNICK• 

.b\.\.tES W. GUSTAFSO."J. JR. 

JACKP.HIU... 

DAVID K. KELLEY. JA.' 
WILLIAM 0. KING 

DARRYL l. LEWIS" 

WILLIAM A. NORTON" 
OAVIO J. SAL.ES• 

JOHN SCAF\DLl' 
CH�ISTl"-N D. SEARCY" 

HARRY A. SHEVIN 
JOHl'l A. SHIPLEY Ill" 

CHFUSTO?HER K. SPEED" 
AAAEN E. TE'ARV� 

C. CALVIN w.-.RRINER Ill" 
DAVID J. WHITS· 

"SHAREHOLDERS 

PAf!AL�GALS·. 

October 13, 2004 

Honorable Elizabeth T. Maass 
Palm Beach County Cou1thouse 
Room #11.1208 

205 Nmth Dixie Highway 
West Palm Beach, FL 33401 

Re: Coleman (Parent) Holdings Inc. vs Morgan Stanley & Co., Inc. 
Matter No.: 029986-230580 

Dear Judge Maass: 

�001/001 

THE TOWLE HOUSE 
517 NORTH CALHOUN STREET 

TALLAHASSEE. FL 32301-1231 

P.O. DRAWER 12�0 
TALLAHASSEE, FLORIDA 32302 

(850) 224-7600 
1-888·549·701, 

FAX: (850) 224-7602 

VIVIAN AYMll•TEJ50..\ 
LAURIE J. Bl'IGGS 

DEANEL.CAOY 
DANIEL J. CALLOWAY 

EMIL:O DIA.MANTIS 
RANDY I.I. OUPRESNE; 

DAVID W. GILMORE 
TED E. KULESA 

JAMES PETER LOVE 
CHF:USTOPHER J. P1L.ATO 

Enclosed please find courtesy copies of Coleman (Parent) Holdings Inc.' s Supplemental 
Motion for Commission for Out of State Deposition. Also enc:.osed is a copy of the 
Notice of Hearing for October 14th at 8:00 a.m. during the next Case Management 
Conference in this matter. 

ROSERTW.P1TCt-tER 

K.;TH!..EEN SIMON 

STEVE M. SMln-t 
WALTE:R A. STEiN 

BRIAN ?. SUUIVAN 
K5.VIN J. WALSH 

JUDSON WHITEHOMN �tfully, . ( . . l /cl_ I / 

�/·.P-· ���t{ 
/ ,0'.IT SCAROLA 

/ /lS/mep 
/ Enc. 

cc: Joseph Ianno, Esq. (Via Fax) 
Thomas Clare, Esq: (Via Fax) 
Jenner & Block LLP (Via Fax) 

WWW.SEARCYLAW.COM 

16div-007344



OCT-13-04 04:56PM FROM- 561 655 6222 T-831 P.001/007 F-667 

��[f��[�� 
ATTORNEYS AT LAW 

l����I� 
Transmittal Cover Sheet 

TO 

Name: 
Company: 

Fax No.: 
Phone No.: 

Name: 
Company: 

Fax No.: 
Phone No.: 

Name: 
Copy to: 
Copy to :  
Copy to; 
Company: 

Fax No.: 
Phone No.: 

Joseph Ianno, Jr., Esq .. 
Carlton Fields, P.A. 

659-7368 
659-7070 

Jack Scarola. Esq. 
Searcy, Denney et al. 
478-0754 

686-6300 

Thomas D. Yannucci, Esq. 
Lawrence P. Bemis, Esq. 
Thomas A. Clare, Esq. 
Zhonette M. Brown, Esq. 
Kirldand & Ellis LLP 
202-879-5200 

202-879-5000 

FROM Lorie Gleim, Esq. 

File Number 

Comments 

Date 

No. Pages 

16560.071300 

October 13, 2004 

Including this cover sheet 1 

Name: Jerold S. Solovy, Esq. 
Company: Jenner & Block, LLC 

Fax No.: 312-840-7671 
Phone No.: 312-923-2711 

Name: 
Company: 

Fax No.: 
Phone No.: 

Michael Brody, Esq. 
Jenner & Block, LLC 

312-840-7711 

312-923-2711 

Please notify us immediately if not received properly at 561-650-7900. 
The information contained in this transmission is attorney privileged and confidential. It Is Intended only for the use of the 
lndfvldual or entity named above. ff the reader of this message i& not the Intended recipient, you are hereby notified that 
any dissemination, distribution or copy of this communication is strictly prohibited. If you have received this communication 
In error, prease notify us lmmedlately by telephone coll� and return the original messa9e to us at the ae1dress below via 
the U.S. Postal Service. We will reimburse you for your postage. Than!< you. 

n7 South Flagler Drive, Suite 300 East. West Palm Beach, Florfda 33401 (661) 650-7900 Fax (561) 655-6222 

WPIHS l\GLEIML\509879v01\8/.2S/04\l6S60.071300 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

v. 

MORGAN STANLEY & CO., INC .• 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff. 

v. 

MACANDREWS & FORBES HOLDING, INC., 
et al., 

Defendants. 

561 655 6222 T-831 P.002/007 F-667 

IN TIIB Cffi.CUlT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. 03 CA 5045 AI 

CASE NO. CA 03-5165 AI 

NOTICE OF FILING AFFIDAVIT OF CHRISTOPHER P. MALLOY 

Non-Party, SUNBEAM CORPORATION, n/k/a AMERICAN HOUSEHOLD, INC .• by 

and through its undersigned counsel, hereby files this Notice of Filing Affidavit of Christopher P. 

Malloy, which is attached hereto. 

16div-007346
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and coITect copy of the foregoing has been furnished 

via facsimile and regular U.S. Mail this J3 day of October, 2004, to the parties on the attached 

Service List. 

GREENBERG TRAURIG, P.A. 
777 South Flagler Drive, Suite 300 East 
West Palm Beach, FL 33401 
Telephone: (561) 650-7900 
Facsimile� 561) 655�6222 

By�-. �HT-J������-=-� 

Flori Bar No. 564044 
LORIE M. GLEIM, ESQ. 
Florida Bar No. 0069231 

16div-007347



OCT-1 3-04 04:56PM FROM-
561 655 6222 

SERVICE LIST 

Joseph Ianno, Esq. 
Carlton Fields, P.A. 
222 Lakeview Avenue, Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, Esq. 
Lawrence P. Bemis, Esq. 
Thomas A. Clare, Esq. 
Zhonette M. Brown, Esq. 
Kirkland and Ellis 
655 1 S Street, NW, Suite 1200 
Washington, DC 20005 

Jack Scarola, Esq, 
Searcy Denney Scarola Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33401 

Jerold S. Solovy, Esq. 
Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB-f'Sl\GLEIMl.\513370v01\FLWQ0l_.DOC\10/.2/04\l6560.071300 

T-831 P. 004/007 F-667 
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COLEMAN (PARBNT) HOf..JllNGS� JNC .• 

�laintiff. 

vs 

MORGAN ST�ay 8:. CO., lNC .• 

Defen4ant. 

MOll.GAN STANLEY SEN!OR FUNDING. JNC,, 

Plaintiff. 

v, 

561 655 6222 T-831 P.005/007 F-667 

IN TIIE ClRCillT COURT OF THE 
PIFTBENTU WDICfAL CIRCUIT; IN 
AND POR PALM BEACH COUNTY. 
FLORlDA 

CASE NO. 03 CA S045-f 

CASBNO. CA03 ... Sl6S Al 

MACANDREWS & .PORaBS f.iOUllNO» !NC., et al 

Defendants. 

AFJJDAYlT OF CllR.ISTOPBER P. MALL9X 

STATE OF NEW YORK ) 
) ss.: 

COUNTY OF NEW YORJ{ ) 

BEfORE M21 the lUl'1.ersign.ed authority, personally appeared CHRISTOP.flER P. 

M4iLoY, who �er being chily �worn, states as follows: 

J.. l am £!. p�nncr 1'� the: l�w :f.Jrm of Skadden .Arp& Meagher &: Flom, LLP 

("SkRdd.en11). 

16div-007349
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Affidavit ofCluiatopbor P. Milloy 
Pase2 

561 655 6222 T-831 P.006/007 F-667 

2. I have pcrsonill Jmawlcdgo of tllc facts eet fo11b below. If Cillled to testify as a 

witnasa. l would be �cmpctont to testify to tha fac1s aet forth in this aftldavit, 

3. On. or allout Jlli:JC' 2e. 1998. Skndden was ret!Uned by tJ1e Board of Directors of 

Sunbiaam Cor:pornticn cisunbemu") io investigate the evenia that occlJrred durinG prior 

ntanligc-ment fo:r ptuposes of reporting our fmdings unq advising the Board regarding the legaJ 

irnpJjcatians of wbat bad occwe4. 

4. The resu.lts af Skad.den'$ war1' were aet fort\1 in a preliminary report (the 

''Repwt'') which was presented tf;l the Sunbcfl.lll Dllatd. on February 4, 1999. Attorneys from 

Stadden. dratted. tb.e report with some assist1uu:e from accountnnts a' Chicago Partners LLC �d 

Deloitte & Touche LLP who hitd betm. retained. by Slcadden for tJu, p�npose of assisting it in 

�enderlng legal advice to Sunboam. Slc;�dilen cUd not sh.�e drafts of the Report with anyone et,sr:. 

S. On rebn.laey 4, 1999, Robert Zimet aucl Rita Gordon, wha ara also attorneys ar 

SkMdr:n, and J prriacnteq our 1.li'Dl.i-mil.wy findings to tho Board of Directors during a . .  Boarq 

mectiiig. At the time when. S1'&ladcn presented ils R.epa� tbe only persous present werei 

Sunbeam's Board of llirectors, Officers cf. Sunbeam and attorneys fron1 Skad4en. 

6. On April 22, l 999, l forwarded a copy of the Report to otller ouwide counsel for 

s�mbeam. und Barry :P. Scbww1 Esq. of MaoAndraws & Forbes Holdin� .Ino.'s ("Mnfca") 

legal 4ep£irtment, in n-nticipq.tio.n of a litigad.on strategy meet:jng. At the time. I understood thac a. 

M�f;co aftiJia.te was party tP �, agrc:iamcmt with Sunbeam whereby it woL1.ld provide certain 
I 

mAAagem.e:nt assispu:1cfl :reb.tiua. among other tb.ings, to litigation matters, to Sunbeam. Thu�, it 

Wi\S my und.f3rsta.ndi11g tha.t Mr. Scbwa.rtz was aciing �a. legal adviso1� to Sunbeam. When I sent 

16div-007350
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Affidavit of Christopher P. MQUoy 
Page3 

561 655 6222 T-831 P. 007 /007 F-667 

tba J.eport1 it was my cxp�ctntion tllAt ii would remuin confidential and was to be used for tbc 

purpo�u of provi4irt.g li::sal. advjce to S\inbeam in the prosecution and/01· cf.efense of claims 

involving Sunbeam. The Report a.nd my April 221 1999 cove1· inemorpndum bath bear the 

legenc:l ''Privileged and Cnn!idan.tial - Subject ta Atrorney-Client nnd Attorney Work Product 

Privileges." 

7. Skadda11 has a.lWilYS maintained 'the privilege of the Report and has included the:: 

Report on a.ay privilege lag praduoed by Skadd.en in the various lawsuits tiled against Sunbea1�. 

8. Slcadclen alao acti;id aa ccimse] :far Suubc,am before the Unitecl States Securities & 

Ex.change Commission {''SEC'). Skadden never pmvi.ded the SEC witll a i::opy a!tbe Repon nor 

did it communiclltc its contents io �c SBC. 

FURTHER AfFIANT SAYBTH NOT. 

day of-------....-• 2004. 

16div-007351



10/14/2004 11:50 FAX 561 658 7368 CARLTON FIELDS WPB 

CARLTON FIELDS, P.A. 

Esperanfe 
222 wkCJYiew Avenue, Suite 1400 

West Polm Beach, Floridci 33401-6149 

Dote: October 14, 2004 

To: Jack Scarola, Esq. 

Jerold Solovy, Esq 

Michael Brody 

Thomas Clare, Esq. 

AlTORNEYSATLAW 

MAILING ADDRESS 
P.O. Box 150, West Pcilm Becic'1, FL 33.402-0150 

Tel 561.659.7070 Fox 561.659.7368 

FAX COVER SHEET 

I Phone Number I FaxNuml.r 

(561) 689-6300 (561) 684-5816 

(3] 2) 923-2711 (312) 840-7 671 

(312) 840-7711 

(202) 879-5200 

From: Joyce Dillard, CLA to Joseph lormo, Jr. (561 J 659 .7070 (561) 659.7368 

Client/Malter No.: 47877 /14092 Employee No.: 

Total Number of Paaes Beina T ransmiHed, lncludina Cover Sheet: 4 

Message: To Follow plea5e Find a copy of Joe lonno15 letter to Judge Mco55 with enclosures. 

�001/004 

0 Original ta follow Via Regulor Moil 0 Origi11e1I will Not be Sent 0 Origmal will follow vies Ovemight Courier 

**********************************************••········································ 

The infgrrnation conloined in thl$ foc�lmde mesaage is anorney privileged and conRdantiol informotion inlandad only for th& u&& of the 
individu<il or enlily named above. If lhe reaclet of lhi& me&i;aga I& not the i11tended l'\leipie11t, you are hereby noliRed lhat any 
diuemiootion, disrribution or copy of lhis communicatian i1 &Jric:Jly prohibited. If you hove received this communication i11 error, pleoie 
immediately nolify us by relephona fif long distance, pleaa call callee� and relum the origlnol m�scge lo u.s ot ihe ebove oddrus vio Iha . 

U.S. Postal Setvlce. Thank you. 

If there ore any probleM& or complications, please notify us lmmediotely of: 
561 .659 .7070 

T elecopier operator: 

WPB#567902.6 CARLTON FIELDS, P.A. 

Micimi Orlando St. Petersburg Tallahassee Tompo We# Palm Beoch 

16div-007352
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CARLTON FIELDS 
ATTORNEYS AT LAW 

The Honorable Elizabeth Maass 

Palm Beach County Courthouse 

October 14, 2004 

20.5 North Dixie Highway, Room 11. 1208 
West Palm Beach, Florida 33401 

AllANTA 
MIAMI 

ORLANDO 
ST. PETERS8U�G 

TAl.IAHASSl!I! 
TAMPA. 

� 002/004 

WfST PALM BeACH 

E'f"O"'"" 
222 Lakeview A.,.nua, 5uil• 1 .400 
W..•IPalm Beach, Florida 33.401·61.49 
P.O. Bax 150 
Wes• Palm Boach, Flarida 33d0�150 

561.659 .7070 
561.659.7368 fax 
....-,fXlrllOflfkilds.com 

E·MA!L: jiaoao@carltopDeldLcom 

VIA FACSIMILE 

Re: Coleman (Parent} Holdings Co. v. Morgon Stanley & Co., Case No: CA 03-50.45 Al 
Morgan Stanley v. MocAndrews & Forbes Holdings, Inc., Case No: CA 03-5165 Al 

Dear Judge Mocss: 

Pursuant to our discussion this morning in Court, enclosed please find a joint document 
containing Morgan Stanley's and Colema n 's proposed Pre-trial Schedule with a column included 
for the Court's use in entering the dates for each pre-tried event based on the parties' competing 
schedules. Also enclosed is the schedule provided to the Court by Mr. Scarola this morning. 

If there is anything further the Court requires in this regard, please contact our office. 

/jed 

Enclosures 

cc: Jack Scarola (by fcc1lmlla w/ancls.) 
Jerold Solovy (by fuc1imila w/ancl�.) 

WPB#5667Sl.3!1 

Respectfully, 

16div-007353
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Proposed Pretrial Schedules 

Event Morgan Stanley CPH Court 
Close of Discovery December 17 December I November24 
Suoolement Interrogatories December24 November 24 
Proponent Expert Reoorts December 10 November24 
Resoonsive Expert Reoorts December23 December3 
Rebuttal Expert Renorts None required December 10 

Expert Depositions January S - January 11 
December 13 -
December20 

Summarv Judgment Motions January 14 December 6 
Summary Judgment Responses January 28 l:>ecember 20 
Summarv Judlllilent Reply Unnecessary Januarv3 

Summary Judgment Hearing February4 
January? -
January 14 

Exchange Deposition 
January7 

December20 
Designations 
Counter-designations and 

February 11 
January 17 

Initial Objections 
Exchange Witness Lists and 

February 11 
January 17 

Trial Exhibits 
Motions In Limine February 14 Januarv 17 
Objections to Counter-

February 14 
January 24 

Desi211ations 
Responses to Motions in Limine February 18 January28 
Jojnt Pretrial Stipulation February21 January28 
Pretrial Conference and Trial Februarv22 3days 
Meet-and-Confer February 15 January 31 
Select Mediator December 1 December 1 
Mediation Decided by mediator Januarv24 
Initial Jurv Screening February 18 February 18 
Exchange Jury Instructions 

Februacy28 
February 18 

and Verdict Forms 

16div-007354
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CPH/MAFCO Proposed Pre-Trial Schedule 
Assutning Fact Discovery Cut.Off of JhJeMttbe11 J, 2004 

..iov. 2.'f 

Supplemental Interrogatory Responses #day1 'riisre fact 
t\Jt"Jv • .2� discovery closes 

Case Management Conference Scheduled Novembers 
(ner 2/25 Order) 
Initial Ext>ert Disclosures November24 
Fact Discovery Closes l;lesemhw I Nov. 24 
Select Mediator December 1 
Case Management Conference Scheduled December3 
<uer 2/25 Order) 
Responsive Expert Disclosures December 3 
Sull.rr�v Judgment Briefs December6 
Rebuttal Expert Disclosures December 10 
Exoert Del>Ositions December 13-20 
Si v Judmnent Resoonse Briefs December20 
Exchange Deoosition Desimations December20 
Pre-Trial Conference Scheduled (per 3/19 December 20-22 
Order) 
Summarv Jud�ment Reolies Januarv3 
Summarv Judmnent .Amument rJanuary 7-141 
Motions in Limine Januarv 17 
Exchange Deposition Counter January 17 
Desillnations and Obiections 
Exchan2e Witness and Exhibit Lists Januarv 17 
Mediation Commences Januarv24 
Exchange Objections to Deposition January24 
Counter-Desienations 
Joint Pretrial Stioulations January 28 
Resnonses to Motions in Limine Januarv28 
Meet aTid Confer re Deposition January 31 
Desbmations 
D eposition Designations, Counter-
Designations, and Objections Provided to 
Court 
Pre-Trial Conference (3 Davs) 
Jury Instmctions and Verdict Forms Februaxy 18 
Exchanged 
Initial Jury Screening Februarv 18 
Trial Februarv22 

� 004/004 
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CARLTON FIELDS, P.A. 

ESPER.ANTE 
222 LAKBVIBW AVeNUE, SUITE 1400 

WEST PALM BaAClf, FLOlf.lOA 33401·Ci149 

Date: October 14, 2004 

To: Jack Scarola 

Jerold Solovy/Micbael Ekody 

Thomas Clate 
From: Joyce Dilhud, CI.A 

Client/Matter No.: 47877/14092 

ATTORNEYS AT LAW 

MAILING ADDR.BSS 
P.O. BOX ISO, WEST PALMS.EACH, FL 33402-0150 

TBL (S<il) 659-1010 FAX (561) 659-7368 

FAX COVER SHEET 

I Phone Number I Fu Number 

(561) 686-6300 (561) 684-5816 

(312) 222�9350 (312) 840-7711 
(202) 879-5993 (202) .879-5200 

(561) 659-7070 (561) 659-7368 

Employee No.: 

Total Number of Paees Beine Transmitted. Including Cover Sheet: 4 

Message: 

Coleman v. Morgan Stanley & Co., Inc. 

Morgan Stanley Senior Funding, Inc. v. Macandrews & Forbes Holdings, Inc. 

To follow please find a copy of Appellant's Motion to Strike. 

� 001 /004 

CJortglnal to folllnv V'ui Regular Marl D Original will Not be Sent C Original wiRfollow via Ot>el'night Co11rier 

.... ,.. .............................................................................................................................. . 

The information containlld in lhi• filcailTlile message is 1noraey-priYileged and CQnfidcntial infonnation intelKkd only for the use of lhe individual or 

entity named above. If !he teadet of lhia 111Q1588c ii; not the intlCndcd recipient. you are hereby notified tha.t 1111y dWc:minali1111, diatn'bulion Qr copy of 
this cammW1icalion is Blrictly prohfbircd. !£ you have tceeivcd thla DDmmlDlilllllion in emir, please immediately notify us by !elephonc (if long 
disllmcc, please call collect) and n:tum lhc oripu.1 ITllQagc to us at the above addre.u via the U.S. Pc&bi.I Sr:rvicc. 1lwik you . 

................................................. � .............................................................. . 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 
(561) 659-7070 

TELECOPIEROPERATOR: 
----------------------------

WPBllS66762.S CARLTON FIELDS, P.A. 

TAMPA ORLANDO TAUAHASSEB WESt PAl.M BEACH ST. PBTBRSBURO MIAMI 

16div-007356
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA· 
FOURTH DISTRICT 

CASE NO, 4D04-135 

LT CASE NO. 03 CA-005045 AI 

MORGAN STANLEY & CO., INC., 

Appellant, 

v. 

COLEMAN (PARENT) HOLDINGS, .INC., 

Appellee. 

APPELLANT'S MOTION TO STRIKE APPELLEE'S RESPONSE TO 
APPELLANT'S NOTICE OF SUPPLEMENTAL AUIHORITY 

Pursuant to Fla. R. App. P. 9.300, Appellant, Morgan Stanley & Co. 

Incorporated, hereby moves to strike Appellee's Response to Appellant's Notice of 

Supplemental Authority. As grounds therefore, Morgan Stanley states: 

1. The response constitutes improper and unauthorized argument. 

2. As to whether Appellant, Morgan Stanley (or now, Appellee) has 

accurately represented the nature and substance of the "Order on Motion for 

Application ofNew York Law", the "order" speaks for itself. 

WP81#58S372. I 
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October� 2004 

CARLTON FIELDS WPB � 003/004 

Respectfully submitted, 

Thomas E. Warner (FL Bar No. 17672 
Joseph Ianno, Jr. (FL Bar No. 655351) 
Michael K. Winston (FL Bar No. 051403) 
CARLTON FIELDS, PA 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659� 7368 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Christopher Landau 
Steven A. Engel 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Attorneys for Appellant, Morgan Stanley & Co. Incorporated 

WP91#S8S372.L 2 
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Cll::RTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was 

furnished by facsimile and Federal Express (pursuant to an agreement between the 

parties) to all counsel ofrecord listed below on this� day of October 2004. 

Jack Scarola, Esq, 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A� 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
Michael Brody, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 400 
Chicago, IL 60611 

WPB#S85372.l 

S� -
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KELLOGG.HUBER.HANSEN. 

KELLOGG, HUBER, HANSEN, TODD & EV ANS, P.L.L.C. 

TO: 

FROM: 

PHONE: 

DATE: 

MESSAGE: 

Sumner Square 
1615 M Street, N.W. 

Suite400 
Washington, D.C. 20036-3206 

FACSIMILE TRANSMISSION 

Joseph Ianno, Jr. 
Jack Scarola 
Jerold SoJovy, Michael Brody 
Thomas Clare 

Rebecca Beynon 

202-326-7934 

October 15, 2004 

FAX NO.: 

CLIENT NO.: 

561-659-7368 
561 .. 684-5816 
312-840-7711 
202-879-5200 

04123 

Attached please find Morgan Stanley,s Motion for Leave to Amend Pleadings. 

TOTAL NUMBER OF PAGES: 6 (INCLUDING THIS SHEET) 

IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL US IMMEDIATELY 
OR CONTACT OUR COPY SERVICE CENTER AT (202) 326-7949 

OUR FAX NUMBER: (202) 326-7999 

THE INFORMATION CONI'AINFD IN THIS FACSIMJLE MllSSA.GE 1$ PRIYILBGJ!D AND CONFJDENrJALA1TORNEY 
INFO'JIMATION INTENDED ONLY FOR THE USE OP THE JWDReSSEE. PERSONS RESPONSIBLE FOR D'EUVERJNG THIS 

COMMUNIC4TJON TO THE INIENDEO RECIPIENT ARE HERIJBY NOTIFIED NOT �0 REW THE A1T.4CHED AND TBA.T 
ANY DISSEMJNATION, DISTRIBUTION OR COl'flNG OF THIS COMMUNIC4110N IS STRICTLY PROHIBll'ED. IF 'YOU 
11.4VR RECEIVED 'l'HIS COMMUNIC4T10N TN ERROk, PIMSE NOTIFY US IMMEDIATELY BY'IELEPHONE, AND PLEASE 
REJ'URN THE OlUGINAL MESSAGE TO US AT OUR LErrERHEllD ADDRESS VL4 THE U.S. POSl'AL SERVICE. 

141001 
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COLEMAN (PARENT) HOLDINGS, JNC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant 
��������---����--�----'' 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDlNGS, INC., 

Defendant 

1N THE CIRCUIT COURT OF THE 
FIFTEENTII JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY'S MOTION FOR LEA VE TO AMEND PLEADINGS 

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding, Inc. 

(collectively ''Morgan Stanley"). by and through its undersigned counsel, move this Court for 

leave to amend its answer in the above-captioned case of Coleman (Parent) Holdz"ngs v. Morgan 

Stanley & Co., Inc., Case No. CA-03-5045 AI, to include the attached seventh affirmative 

defense. In support ofits motion, Morgan Stanley states as follows: 

1. Pursuant to the agreement of the parties, amendments to the pleadings were due 

September 21, 2004. 

2. The attached seventh affumative defense could not be filed until this Court had 

ruled upon certain pro hac vice motions. Those motions were decided on October 14, 2004, and 

received by counsel to Morgan Stanley on October 15, 2004. 

141002 
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3. There will be no prejudice to any party if this motion is granted and the Court 

pennits the filing of the seventh affumative defense. See Florida Rule of Civil Procedure 1.190 

("[L]eave of court [to amend pleadings] shall be given freely when justice so requires,,); EAC 

USA, Inc. v. Kawa, 805 So. 2d 1, 5 (Fla. 2d DCA 2001) ("All doubts must be resolved in favor of 

allowing amendment of pleadings.'') (citing Thompson 11. Publix Supermar�ts. Inc., 615 So.2d 

796 (Fla. 1st DCA 1993)); Dimick v. Ray, 774 So. 2d 830, 833 (Fla. 4th DCA 2000) ("It is 

ax,jomatic that under Florida law, the trial court must liberally allow amendments to a complaint 

unless the defendant would be "prejudiced' thereby."). 

WHEREFORE, Morgan Stanley respectfully requests that this Court grant leave to 

amend to file its amended seventh affirmative defense together with such other and further relief 

as the Court deems just and proper. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 

to all counsel ofrecord on the attached service list by facsimile and Federal Express on this 15th 

day of October, 2004. 

2 

KELLOGG, HUBER, HANSEN, 
TODD & EV ANS, PLLC 

Sumner Square 
1615 M Street, N.W., Strite 400 

Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

By.�...d'::r!�S.....:::L.c....t.-:=�:}c::::�� 
Mark C. Hansen, a mitte pro hac vice 
James M. Webster, admitted pro hac vice 
Rebecca A. Beynon, admitted pro hac vice 

141003 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 

Chicago, U. 606119 

KELLOGG.HUBER.HANSEN, 

SERVICE LIST 

3 

Joseph!anno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 

West Pa1m Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 

Washington, D.C. 20005 

�004 
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ATTACHMENT TO MORGAN STANLEX'S 
MOTION FOR LEAVE TO AMEND PLEADINgS 

Seventh Affirmative Defense 

To the extent that CPH sustained any cognizable damages, the damages claimed 

by CPH were the result, in whole or in part, of the negligence or fault of one or more third parties 

for whom MS & Co. bears no responsibility and over whom MS & Co. had no dominion, 

autb.ority, or control. As a result thereof, MS & Co. is entitled to have its liability to CPH, if any, 

reduced pursuant to N.Y. Gen. Oblig. § 15-108 or Florida Statute§ 768.81. More specifically, 

fault should be apportioned to Arthur Andecsen ILP, Andersen Worldwide, Societe Cooperative, 

individual partners in Arthur Andersen LLP and members of Andersen Worldwide, Societe 

Cooperative, and member :finns in the Andersen Worldwide Organization (collectively 

"Andersen"), for their negligence or fault in preparing Sunbeam's financial statements and 

providing information regarding those statements to CPH, MS & Co., and third parties. 

Andersen's negligence caused or contributed to CPH's damages in the following ways: 

(a) In 1996 and 1997, Andersen was Sunbeam's auditor and issued unqualified audit 

opinions regarding Sunbeam's financial statements. These audit opinions were included, with 

Andersen's consent, in Sunbeam's filings with the Seourities and Exchange Commission. As 

Sunbeam's auditor, Andersen knew or should have kn.own that Sunbeam's financial statements 

were replete with accounting irregularities; that the information in Sunbeam's 1996 and 1997 

financial statements was materially false and misleading; and that its 1996 and 1997 unqualified 

audit opinions were materially false and misleading. Andersen had a duty to those it knew or 

should have known would rely on the accuracy of its audit opinions. 

(b) Andersen was aware that, in the course of Sunbeam's negotiations with CPH, 

Sunbeam provided CPH with information relating to Sunbeam's financial statements, including 

4 
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Andersen's unqualified opinions of Sunbeam's 1996 and 1997 :financial statements. Andersen 

knew, or should have known in the exercise of reasonable care, that the information that 

Sunbeam provided CPH was incorrect. In particular, in March 1998 (when Andersen issued its 

opinion of Sunbeam's 1997 financial statements and consented to the publication of that opinion 

in Sunbeam's March 1998 10-K filing), Andersen knew that Smibeam had warranted and 

represented to CPH that its filings with the Securities and Exchange Commission and audited 

financial statements, incluiling Anderse1:1.'s audit opinions, were accurate. Andersen expected 

that CPH would rely on Andersen's 1997 audit report. Andersen also knew and expected. that 

CPH would rely on Andersen's previously issued 1996 audit report, which Andersen did not 

retract until long after Sunbeam's acquisition of Coleman closed. Andersen failed to exercise 

reasonable care in obtaining o:r comm.1.lllicating the information contained in its audit reports 

regarding Sunbeam's 1996and1997 financial statements. 

(c) Andersen participated in the investigation of Sunbeam Information undertaken by 

a special committee of Sunbeam's board of directors iu June 1998. In October 1998, Andersen 

acknowledged. that, among other things, a restatement of Sunbeam's :financial statements for 

1996and1997 was necessary, thereby acknowledging that Andersen's 1996 and 1997 andit 

opinions, which has been provided to and relied upon by CPH and MS & Co., were inaccurate, 

incomplete, and not in accordance with generally accepted accounting principles or generally 

accepted auditing principles 

( d) .Axldersen' s negligence in preparing and providing accurate and truthful 

information regarding Sunbeam's 1996 and 1997 financial statements as aforesaid is the sole 

proximate cause of CPH's damages. 

5 
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CARLTON FIELDS, P.A. 

ESPERANTE 
222 LAKEVl6W AVENUE, SUITE 1400 

·WEST PALM BBACH, FLORIDA 33401-6149 

Date: October 15, 2004 

To: Jack Scarola 

Jerold Solovy/Micbael Brody 

Thomas Clare 
Rebecca Beynon/Mark Hansen 

Frorn: Joyce Dillard, CLA 

Client/Matter No.: 47877/14092 

ATTORNEYS AT LAW 

MAILING ADDRESS 
P.O. BOX ISO, WBSTPALMBEACH,FL33402·0150 

TEL (561) ()59-7070 FAX (561) 659-7368 

FAX COVER SHEET 

I Phone Number 
(561) 686-6300 

(312) 222-9350 

(202) 879-5993 

(202) 326-7900 
(561) 659-7070 

Employee No.: 

I Fo:Nwnber 

(561) 684-5816 

(312) 840-7711 

(202) 879-5200 

(202) 326-7999 

(561) 659-7368 

Toral Number of Pat!:es BeinR Transmittedt lncludinR: Cover Sheet: 6 

Message: 
Coleman v. Morgan Stanley & Co., Inc. 
Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings, lnc. 

To follow please find a copy of Morgan Stanley's Notice of Compliance. 

00rlginal to follow Via Regular Mttil D Original will Not be Sent CJ Origi11ol will follow via Overnight Cau/tilf.: . 

.......................................................................................................... 

The infontinliOl'I contained in this facsimile TllalBllSC i5 at:tmney privileged and conl!dentlal lnfonnatlon ln11;nded. only for the use oftlle mdivldua1 ar 
emiiy namc:d above. If the -.dcr cf this mcw,ge is not the lniended rec:lpient, )'OU arc hereby nclified that any dis1eminalion, clistn'buiion or copy of 
this ccmmunicalion ir slricUy prohfbited. lf yo\I ]lave received this l:Clltll1limicaliOA in error, p1'ase imrmdiatc1y nalify us by telephone (if long 
dislllnce, pl- call <:0llcat) and return lhc original rnessap to us ai; the above addRu via the U.S. Po1Ual Servic:e. TIINllc you. 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

IF THERE ARE ANY PROBLEMS O� COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 

(561} 659·7070 

TELECOPIEROPERATOR: --
-------------------------

WPB#566762.3 CARLTON FIELDS, P.A. 

TAMPA ORLANDO TALI.AHASSBE Wl!.ST PALM BEACH ST. PBTSRSBURG MIAMI 

. �- . 
. ,.· 
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COLEMAN (PARENT) HOLDINGS INC .• 

Plaintiff; 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff; 

v. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE CJRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

NOTICE OF COMPLIANCE WITH COURT ORDER 

Morgan Stanley & Co. Incorporated and Morgan Stanley Senior Funding> Inc, by and 

through their undersigned counsel, hereby give notice that they have complied with this Court1s 

Order on Morgan Stanley & Co., Inc. and Morgan Stanley Senior Funding, Inc.1s Verified 

Motion to Admit Rebecca A. Beynon, Pro Hae Vice; Verified Motion to Admit Mark C. Hansen, 

Pro Hae Vice, and Verified Motion to Admit James M. Webster, III, Pro Hae Vice of October 

14, 2004 by providing payment of the Pro Hae Vice fee to the Clerk of the Court. A copy of the 

Court's Order is attached hereto. 

WPB#582471l.l 
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. Mac.4:ndrews, Case No: CA 03-5045 

Notice of Compliance 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a ttue and correct copy of the foregoing has been furnished to 

all counsel of record on the service list below by faosimile and Federal Express on this { #-
day of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 1s•h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
Rebecca A. Beynon 
James M. Webster. ID 
Kellogg, Huber, Hansen, Todd 

& Evans, P.L.L.C. 
1615 M. Street, NW 
Washington, DC 20036 
Telephone: (202) 367·7735 
Facsimile: {202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley 
Senior Funding 

WPB#S82478.1 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659· 7368 
E-mail: jiann @carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611· 

WPB#S82478.l 

CARL TON FIELDS WPB !di 004/008 

Coleman v. Morgan Stanley, Case No: CA 03-5045 Al 
·Morgan Stanley v. MacA.ndrews, Case No: CA 03-5045 

Notice of Compliance 

SERVICE LIST 

3 
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JN THB FIPTBENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC.� 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Dcfendant(s). 

CASE NO. CA 03-S04S AI 

CASBNO. CA03-5165AI 

MORGAN STANLEY S:RNIOR FUNDING, INC., 
Plaintifi(s), 

vs. 

MACANDRBWS & FORBES HOLDINGS� INC .. , 
Defendant(s). 

QRDER ON MORGAN SIANLEY & CO., INC.. aNll MORGAN STANLEY 
SENIOR FIJNDING. INC.ts VERQlED MOTION TO ADMIT REBECCA A. 

BEXNON, rgo HAC VICI,; VERmED MqTION TO ADMIT MARK c JIANSErf, 
PRO B'AC VICE; AND VERIFIEJ> MOTION TO ADMIT JAMES M. WEBSD& 

m. PRQ HAC VICE 

THIS CAUSE came before ibe Court October 14, 2004 oa Morgan Statlley & Co., 

Inc., and Morgan Stauley Senior Funding, Inc.'s VeriBed Motion to Admit Rebecca A. 

Beynon, Pro Hao Vice; Verified Motion to Admit Mark C, Hansen, Pro Hae Vi�; and 

Verified Motion to Admit James M. Websmr, ID, Pro Hae Vice, with all counsel present. 

Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that the Motions are Granted. Rebecaa A. Beynon, 

Mark C. Hansen, and James M. Webster, m, are hereby authorized to appear on behalf of 

Morgan St.anley &. Co., Inc., and Morgan Stanley Senior Fundmg, Inc., upon payment of the 

16div-007370



10/15/2004 18:31 FAX 581 859 7388 CARLTON FIELDS WPB � 006/006 

Clerlc's fee. 

DONE� ORJ>ERJ!D in Westl'alm�Beacb Coumy, Florida 1his f::J.
day of OctobCJ:', 2004. 

;EiiZABETH T. MAASS 
Cb:wit Court Judgo 

copies furnished� 
Joseph Ianno, Jr., Esq • 

.222 lakoview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 2000s 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 

. West Palm Bea.ch, FL 3.3409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, Il 60611 
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TO 

Name: 

��[[��[�� 
ATTOllNl!YS 4-T LA.W 

l����I� 

Transmittal Cover Sheet 

Name: 
Company: 

Joseph Ianno, Jr., Esq .. 

Carlton Fields, P.A. Company: 
Jerold S. Solovy, Esq. 
Jenner & Block, U.C 

Fax.No.: 
Phone No.: 

Name: 
Company: 

Fax No.: 
Phone No.: 

Name: 
Copy to: 
Copy to: 
Copy to: 
Company: 

Fax No.: 
Phone No.: 

659-7368 
659-7070 

Jack Scarola. Esq. 
Searcy, Denney et al. 
478-0754 
686-6300 

Thomas D. Yannucci, Esq. 
Lawrence P. Bemis, Esq. 
Thomas A. Clare, Esq. 
Zhonette M. Brown, Esq. 
Kirkland.& Ellis LLP 
202-879-5200 
202-879-5000 

FROM 

File Number 

Comments 

Lorie Gleim, Esq. 

16560.071300 

Date October 15, 2004 

No. Pages Including this cover sheet 7 

Fax No.: 
Phone No.: 

312-840-7671 
312-923"2711 

Name: Michael Brody, Esq. 
Company: Jenner & Block, LLC 
Fax No.: 312-840-7711 
PhoneNo.: 312-923-2711 

Please notify us immediately if not received properly at 561-650-7900. 

The lnfonnatlon contained In this transmission Is attorney privileged and conHdentlal. It Is Intended only for th11 uae of !he 
Individual or entity named above. If the readet of this message la not the intended recipient, you are hereby notified that 
any cfis!lamlnallDll, distribution er copy of this communication is strlC!ly prohibited. If you have received this communication 
In error, pJoese notify ua Immediately by telephcma collect and retum the orlglnal massage 1o us at the address below via 
tne U.S. Postal S8/Vlee, We will rslmb1.1r11• yOLI for your poltllga. Thank you. 

T11 South Flagler Drf\18, Sulta 300 East. West Palin Beach, Florlcl;i 33401 (661) 650·7900 Fax (661) 655"6222 

WPB-FSl\OlJ'!IML\S0987!lvOl\812S/04\165d0.071300 
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COLEMAN (PARENT) HOLDINGS. INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., JN'C.1 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDING, INC., 
et al., 

Defendants. 

561 666 6222 T-971 P.002/007 F-782 

1N THE CIRCUIT COURT OF THE 
FIFI'EENTH JUDICIAL cm.corr, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. 03 CA 5045 Al 

CASE NO. CA 03-5165 AI 

��������������----' 

li_OTICE OF FILING ORIGINAL AFFIDAVIT OF CHRISTOPHER P. MALLOY 

Non-Party, SUNBEAM CORPORATION, n/kla AMERICAN HOUSEHOID, INC., by 

and through its undersigned cowisel, hereby files this Notice of Filing Original Affidavit of 

Christopher P. Malloy, which is attached hereto. 

16div-007373



OCT-15-04 04:07PM FROM· 561 655 6222 T-971 P.003/007 F-782 

CERTlFICATEOFSERVICE 

I HEREBY CERTIFY that a uue and correct copy of the foregoing has been furnished 

via facsimile and regular U.S. Mail this J.Q. day of October, 2004, to the parties on the attached 

Service List. 

GREENBERG TRAURIG, P.A. 
777 South Flagler Drive, Suite 300 East 
West Palm Beach, FL 33401 
Telephone: (S61) 650�7900 
Facsimile: 61) 655..()22 

.i.Y.u"!ll� F. BIDEAU, ESQ. 
Florida Bar No. 564044 
�ORIE M. GLEIM, ESQ. 
Florida Bar No. 0069231 
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SERVICE LIST 

Joseph Janna, Esq. 
Carlton Fields, P.A. 
222 Lakeview Avenue, Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, Esq. 
La.wrence P. Bemis. Esq. 
Thomas A. Clare, Esq. 
Zhonette M. Brown, Esq. 
Kirkland and Ellis 
655 15 Street, NW, Suite 1200 
Washington, DC 20005 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33401 

Jerold S. Solovy, Esq. 
Michael Brody, Esq. 
Jenner & Block. LLC 
One IBM Plaza, Suite 400 
Chicago, ll. 60611 

WJ'B-FSl\GLBlML\5l3370v01\FLWQOl_.P0010J2/04\16SG0.071:300 

T-971 P.004/007 F-782 
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COLEMAN (PARENT) MOLDINGS, INC., 

Plaintiff, 

vs 

MORGAN STANLEY & CO., IN'C., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

&61 665 6222 T-971 P.D05/D07 F-782 

1N THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, JN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. 03 CA 5045-I 

MACANDREWS & FORBES IiOLDJNG, INC., et al 

Defendants. 

AFFIDAVIT OF CHRISTOPHER P. MALLOY 

STATE OF NEW YORK ) 
) ss.: 

COUNTY OF NEW YORK } 

BEFORE ME, the undersigned authority, personally appeared CHRISTOPHER P. 

MALLOY, who after being duly sworn, states as follows: 

1. I am a partner at the law firm of Skadden Alps Mea.ghe1 & Flom, LLP 

("Skadden"). 
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2. I have personal knowledge of the facts set forth below. If called to testify as a 

wi1ness, I would be competent to testify to the facts set forth in this affidavit. 

3. On or about June 29, 1998, Skadden was retained by the Board of Directors of 

Sunbeam Corporation ("Sunbeam") to investigate the events that occurred during prior 

management for purposes of reporting om: findings and advising the Board regarding the legal 

implications of what had occurred. 

4. The results of Skadden's work were set forth in a preliminary repo11 (the 

11Report") which was presented to the Sunbeam Board on February 4, 1999. Attorneys :from 

Skadden. drafted the report with some assistance from accountants at Chicago Partners LLC and 

Deloitte & Tonche LLP who had been retained by Skadden for the purpose of assisting it in 

rendering legal advice to Sunbeam. Skadden did not share drafts of the Report with anyone else. 

5. On February 4, 1999, Robert Zimet and Rita Gordon, who are also attorneys at 

Skadde11, and I presented our preliminary findings to the Board of Directors duri11g a Board 

meeting. At the time when Skadden presented its Repon. the only persons present we1·e 

Sunbeam's Board of Directors, Officers of Sunbeam and attorneys .from Ska.dden. 

6. On April 22, 1999, I forwarded a copy of the Report to other outside counsel for . 

Sunbeam and Barry F. Schwartz, Esq. of MacAndrews & Forbes Holdings, Inc. 's ("Mafco") 

legal department, in anticipation of a litigation strategy meeting. At the time, I understood that a 

Mafco affiliate was party to an ag1:eement with Sunbeam whereby it wottld provide certain 

management assistance relating, among other things, to litigation matters, to Sunbeam. Thus, it 

was my understanding that Mr. Schwartz was acting as a legal advisor to Sunbeam. When I sent 
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the Report, it was my expectation that it would remain coDfidential and was to be used for the 

purpose of providing legal advice to Sunbeam in the prosecution and/or defense of claims 

involving Sunbeam. The Report and my April 22t 1999 cover memorandum both bear the 

legend "Privileged and Confidential - Subject to Attomey�Client and Attorney Work ProdtJct 

Privileges. 11 

7. SJ�en has always maintained the privilege of the Report and has included the 

Report on any privilege log produced by Skadden in the various lawsuits filed against Sunbeam. 

8. Skadden also acted as counsel for Sunbeam before the United States Securities & 

Exchange Commission ("SEC'). Skadden never provided the SEC with a copy of the Report nor 

did it communicate its contents to the SEC. 

FURTHER AFFIANT SAYETH NOT. 

�RN TO AND SUBSCRIBED before me, by CHRISTOPHER P. MALLOY, 

g(ho is personal1y known to . me, or 0 who produced 

day of ________ ___JI 2004. 

Print 
Notary Public 
My Commiss:Qmr�Pfl 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 

Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

ORDER AND DIRECTIONS TO THE CLERK 

THIS CAUSE came before the Court, in Chambers, on its own Motion. Based on the 

foregoing, it is 

ORDERED AND ADJUDGED that the Clerk is directed to docket and file the copy of the 

October 5, 2004 deposition of Steven Isko. 

�AND ORDERED in West Palm Beach, P 

[0day of October, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

ELIZABETH T. MAASS 

Circuit Court Judge 
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John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, Il 60611 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 

Defendant( s). 

ORDER AND DIRECTIONS TO THE CLERK 

THIS CAUSE came before the Court, in Chambers, on its own Motion. Based on 

the foregoing, it is 

ORDERED AND ADJUDGED that the Clerk is directed to docket and file attorney 

Joseph Ianno's facsimile transmission dated October 14, 2004. 

_...9-0NE AND ORDERED in West Palm Beach 

0:1, day of October, 2004. 

each County, Florida this 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

ELIZABETH T. MAASS 

Circuit Court Judge 
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Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, II 60611 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

--------------
I 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 

Defendant( s). 

______________ / 

ORDER AND DIRECTIONS TO THE CLERK 

THIS CAUSE came before the Court October 14, 2004 on Coleman (Parent) 

Holdings Inc.'s Motion for Determination of Protectability of Material Redacted From Court 

Records, with all counsel present. In open Court the Motion was withdrawn. Based on the 

foregoing, it is 

ORDERED AND ADJUDGED that the Clerk is directed to unseal and place in the 

Court file docket entry numbers 562-565, inclusive. 

DONE AND ORDERED in West Palm Beac , Pal Beach County, Florida this I�--

day of October, 2004. 

ELIZABETH T. MAASS 

Circuit Court Judge 
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copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW , Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 60611 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I ��������-

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 Al 

M 0 R GAN STANLEY S ENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 

et a!., 
Defendants. 

ORDER APPOINTING COMMISSIONER REGARDING 
THE DEPOSITION OF D'VIGHT SIPPRELLE 

This cause comes before the Court on Coleman (Parent) Holdings Inc. 's motion for 

commission for out-of-state deposition . After reviewing the pleadings and otherwise being 

advised in the premises, it is ORDERED AND ADJUDGED that CPH's commission to take an 

out-of-state deposition in connection with the above-captioned litigation is granted so that CPH 

may subpoena the deposition and documents of the following witness: Dwight Sipprelle, 155 

Lincoln Street, Englewood , New Jersey 07631 

It is further ORDERED AND ADJUDGED that the following commissioner, or any 

person duly authorized by him, is appointed to cause service of a subpoena for the deposition and 

documents with respect to Mr. Sipprelle: Claire Cecchi, Esq., McElroy, Deutsch, Mulvaney & 

Carpenter . Three Gateway Center, 100 Mulben-y Street, Newark, New Jersey 07102. 
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DONE AND ORDERED at West Palm Beach, Palm Beach County, Florida, this __ 

day of October, 2004. 

Copies furnished: 

Joseph lanno, Jr., Esq. 
222 Lakeview Ave. - Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, Esq. 
655 15th Street, NW - Suite 1200 
Washington, DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One lBM Plaza - Suite 4400 

Chicago, IL 60611 

#l lGl l l l 

2 

SIGNED & DA-r·�n 
OCT 1 4 200'1 

ilUDGE EL�ff. ., 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 

M ORGAN STANLEY & CO., INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 Al 

CASE NO. CA 03-5165 AI 

M ORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC.. , 
Defendant(s). 

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO ALLOW 

CPH IN EXCESS OF 30 INTERROGATORIES 

THIS CAUSE came before the Court October 7, 2004 on Coleman (Parent) 

Holdings, Inc.'s Motion to Allow CPH in Excess of 30 Interrogatories, with both counsel 

present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that the Motion is Granted. Plaintiffs second, third, 

fourth, and fifth sets of interrogatories are hereby deemed properly served. Defendant shall 

serve its responses to the interrogatories by the later of (i) 14 days from the date hereof or 

(ii) the date for responses established by the Florida Ru ivil Procedure. 
,,,--

DONE AND ORDERED in West Palm B ch, P m Beach County, Florida this 1L 

day of October, 2004. 

ELIZABETH T. MAASS 
Circuit Court Judge 
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copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 

Defendant( s). 

ORDER ON MORGAN STANLEY & CO., INC., AND MORGAN STANLEY 

SENIOR FUNDING, INC.'S VERIFIED MOTION TO ADMIT REBECCA A. 

BEYNON, PRO HAC VICE; VERIFIED MOTION TO ADMIT MARK C. HANSEN, 

PRO HAC VICE; AND VERIFIED MOTION TO ADMIT JAMES M. WEBSTER. 

III, PRO HAC VICE 

THIS CAUSE came before the Court October 14, 2004 on Morgan Stanley & Co., 

Inc., and Morgan Stanley Senior Funding, Inc.'s Verified Motion to Admit Rebecca A. 

Beynon, Pro Hae Vice; Verified Motion to Admit Mark C. Hansen, Pro Hae Vice; and 

Verified Motion to Admit James M. Webster, III, Pro Hae Vice, with all counsel present. 

Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that the Motions are Granted. Rebecaa A. Beynon, 

Mark C. Hansen, and James M. Webster, III, are hereby authorized to appear on behalf of 

Morgan Stanley & Co., Inc., and Morgan Stanley Senior Funding, Inc., upon payment of the 
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Clerk's fee. 

DONE AND ORDERED in West Palm Beac , m Beach County, Florida this J!:f-
day of October, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 60611 

ELIZABETH T. MAASS 

Circuit Court Judge 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

I 
-------------� 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant(s). 

-------------�·/ 

ORDER CONCERNING PRETRIAL SCHEDULE AND FOLLOWING CASE 

MANAGEMENT CONFERENCE 

THIS CAUSE came before the Court October 14, 2004 for a case management 

conference, with all parties well represented by counsel. Based on the proceedings before 

the Court, it is 

ORDERED AND ADJUDGED that objections to all discovery served on or after 

October 14, 2004 shall be served within 14 days. It is further 

ORDERED AND ADJUDGED that this action is specially set for jury trial 

commencing February 18, 2004. It is further 

ORDERED AND ADJUDGED that the proceedings relating to summary judgment 

will take place on the following schedule: 

Summary Judgment Briefs 

Summary Judgment Response Briefs 

December 6, 2004 

December 17, 2004 
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Summary Judgment Replies 

Summary Judgment Hearing 

It is further 

December 31, 2004 

January 21, 2005 

ORDERED AND ADJUDGED that the proceedings relating to mediation will take 

place on the following schedule: 

Mediator Selected 

Mediation 

It is further 

December 1, 2004 

January 24, 2005 

ORDERED AND ADJUDGED that the proceedings relating to expert discovery will 

take place on the following schedule: 

Initial Expert Disclosures 

Responsive Expert Disclosures 

Rebuttal Expert Disclosures 

Depositions of Experts 

December 1, 2004 

December 13, 2004 

December 20, 2004 

December 21, 2004 - January 7, 2005 

The parties agree, and the Court orders, that expert witness disclosures shall include: 

(a) the name and business address of the witness; (b) the subject matter about which the 

expert will testify; ( c) the substance of the facts and opinions to which the expert will testify; 

( d) a summary of the grounds for each opinion; ( e) a copy of any written reports issued by 

the expert regarding this case; (f) a copy of the expert's curriculum vitae; (g) a list of all 

cases in which the expert has testified during the past five years; (h) a list of all produced 

documents relied on by the expert; and (i) copies of all non-produced documents relied on 

by the expert. Expert witnesses will not be permitted to testify as to opinions, or the bases 

therefore, unless the opinions or bases were disclosed with particularity in accordance with 

this Order. It is further 

ORDERED AND ADJUDGED that the remaining pretrial proceedings will take 

place on the following schedule: 

Supplemental Interrogatory Responses Due December 24, 2004 

Page -2 -
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Completion of Fact Discovery November 24, 2004 

Deposition Designations Exchanged-Fact Witnesses December 20, 2004 

Deposition Designations Exchanged-Expert Witnesses January 14, 2004 

Deposition Counter-Designations and Initial Objections 

Exchanged-Fact Witnesses January 17, 2005 

Deposition Counter-Designations and Initial Objections 

Exchanged-Expert Witness January 21, 2005 

Motions in Limine January 10, 2005 

Witness Lists and Trial Exhibits Exchanged January 10, 2005 

Motion in Limine Oppositions January 18, 2005 

Objections to Counter-Designations Exchanged-

Fact Witnesses January 24, 2005 

Objections to Counter-Designations Exchanged-

Expert Witnesses January 28, 2005 

Meet-and-Confer re: Deposition Designations February 4, 2005 

Joint Pretrial Stipulation (in the form directed 
by the Court's Uniform Pretrial Procedure) February 9, 2005 

Deposition Designations, Counter-Designations, 
and Objections to Designations and Counter-
Designations Provided to the Court February 11, 2005 

Pretrial Conference (3 days) February 14, 15, and 16, 2004 

Final Pretrial Conference February 17, 2005 

Jury Instructions and Verdict Forms Exchanged February 18, 2005 

Initial Jury Screening February 18, 2005 

Jury Trial Begins (15 trial days) February 22, 2005 

The Court will receive objections to instructions and verdict forms, and the parties' 

Page -3-
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counter-instructions on a date to be determined during trial. It is further 

ORDERED AND ADJUDGED that hearing on Motions in Limine and objections to 

deposition designations set December 20 - 22, 2004 is canceled, to be reset after the 

deadlines established by this Order. 
,,,..,.... 

DONE AND ORDERED in West Palm B ch, alm Beach County, Florida this � 

day of October, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 
Chicago, II 60611 

Circuit Court Judge 

Page -4-
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IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

VS. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 

Defendant( s). 

ORDER SPECIALLY SETTING HEARING 

THIS CAUSE having come before the Court, it is hereby 

ORDERED AND ADJUDGED that hearing on all Motions for Summary Judgment 

are specially set before the Honorable Elizabeth T. Maass on January 21, 2005, at 8:00 a.m., 

in Courtroom 1 lA, 205 N. Dixie Hwy, WPB, FL 33401. This is a specially set hearing 

which shall be limited to 4 hours. 

This hearing shall not be canceled unless the issues of this motion have been settled, 

and an order entered, or the motion withdrawn. 

DONE AND ORDERED in West Pal 

day of October, 2004. 

dL

' Palm Beach County, Florida this l Lf 

Circuit Court Judge 
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copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, II 60611 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 

Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SPANISH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 

derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 
Administrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5 .2500, West Palm Beach, Florida, 

33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dias habiles despues de recibir esta [describa la 
notificaci6n]; si tiene incapacidad de oir 6 hablar llame al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki Infim, ki bezwen ninp6t akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 
koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte ko6dinate ADA ya nan Biro AdministratifTribinal nan cite 
Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nirnero 

telefonn-nan Se (561) 355-4380, rele de (2) jou de le OU resevwa [ notis Sa-a]; si OU bebe OU byen SOUd rele 

1-800-955-8771. 

FRENCH 

Si vous etes infirme, et en besoin de n'importe accommodation pour pouvoir participer a ces procedures, VOUS pouvez 
gratuitement recevoir, certains services. S 'il-vous-plait contactez le coordinateur du Bureau Administratif du Tribunal 

de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 
telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 

appelez 1-800-955-8771. 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

I -------------

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MACANDREWS & FORBES HOLDINGS, INC .. , 

Defendant( s). 

____________ ___:! 

ORDER ON NON-PARTY SUNBEAM'S MOTION FOR PROTECTIVE ORDER 

AND DEFENDANT MORGAN STANLEY'S MOTION TO COMPEL 

PRODUCTION OF DOCUMENTS 

THIS CAUSE came before the Court October 14, 2004 on Non-Party Sunbeam's 

Motion for Protective Order and Morgan Stanley's Motion to Compel Production of 

Documents, with all counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that within 10 days, counsel for non-party Sunbeam 

shall submit directly to the undersigned, in a sealed envelope marked "DO NOT OPEN 

PURSUANT TO THE COURT'S ORDER ON NON-PARTY SUNBEAM'S MOTION FOR 

PROTECTIVE ORDER AND MORGAN STANLEY'S MOTION TO COMPEL 

PRODUCTION OF DOCUMENTS ENTERED OCTOBER 14, 2004" a copy of (i) the 

Special Committee Report prepared by Skadden Arps, Meagher & Flom, LLP; (ii) the 

Report's exhibits; and (iii) the transmittal letter to MAFCO. The Court defers ruling on 

Non-Party Sunbeam's Motion for Protective Order and Morgan Stanley's Motion to Compel 
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Production of Documents, pending receipt and review of the · / ms under seal. 

DONE AND ORDERED in West Palm Beach al �each County, Florida this � 
day of October, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 3340 1 

ELIZABETH T. MAASS 

Circuit Court Judge 

---- ----1'110mas-f)�Y--annu0e1---------------- -- -- - --- -- --------� - -- ---- --- - - - -- - - - - -

65 5 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2 139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 606 1 1  
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ocr-15 .. 04 04:30PM FROM- 561 655 6222 T-978 P.001/024 F-783 

TO 

Name: 
Company: 

��ff��[�� 
ATTO RNR YS AT L�W 

l����I� 

Transmittal Cover Sheet 

Joseph lanno, Jr., Esq . . 

Carlton Fields, P.A. 
Name: Jerold S. Solovy. Esq. 
Company: Jenner & Block, LLC 

Fax No.: 659-7368 Fax No.: 312-840-7671 
Phone No.: 312-923�2711 Phone No.; 

Name: 
Company: 

Fax No.: 
Phone No.: 

Name: 
Copy to: 
Copy to: 
Copy to: 
Company: 
Fax No.: 

659-7070 

Jack Scarola, Esq. 
Searcy, Denney et al. 
478-0754 
686-6300 

Thomas D. Yannucci, Esq. 
Lawrence P. Bemis, Esq. 
Thomas A. Clare, Esq. 
Zhonette M. Brown, Esq. 
Kirkland & Ellis LLP 
202�879-5200 

Phone No.: 202-879-5000 

FROM 

File Number 

Comments 

Lorie Gleim, Esq. 

16560.071300 

Date October 15, 2004 

No.Pages Including this cover sheet 24 

Name: Michael Brody, Esq. 
Company: Jenner & Block, LLC 
Fax No.: 312-840-7711 
Phone No.: 312-923-2711 

Please notify us immediately if not received properly at 561-650-7900. 

The Information contained In this transmission Is attomey privileged and confldentlat. It iS Intended only for the use of the 
Individual or entity nBmed above. If the reader of thiS message Is not the intended recipient, ,you are hereby notl11ed that 
any dlssamlnatlon, distribution or copy of thili communlcatlOn Is strictly prohibited. If you have received this communication 
In error, please notify us lmmedlate(y by telephone coiled and return the original message to us at the address below via 
the U.S. Postal Service. We wlll reimburse you for your postage. Thank you. 

T17 south FJagler Drive, Suite 300 East. West Palm Beach, Florida 33401 (561) 850-7900 Fax (561) 656-6222 

WPB·FSl \GLBIML\509879v01 \8125/04\16560.071300 
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, OCT-15-04 04:30PM FROM- 561 655 6222 T-978 P.002/024 F-783 , 

Greenberg 
Traurig 
LORIE M. QL£lM, ESQ. 
WEST PALM BEACH OFFICE 
DIRECT DIAL; (S61) 651>-7948 
Entail: GlcimL@stlaw.com 
bttp;//WWW.gUilW.com 

HAND DELIVERED 
The Honorable Elizabeth T. Maass 
Circuit Court Judge 
Palm Beach County Courthouse 
205 North Dixie liighway, Room 11.1208 
West Palm Beach; FL 33401 

October 15, 2004 

Re: Coleman (Parent) Holdings, Inc. vs Morgan Stanley & Co., Inc., et aL 
Case No. 03 .. CA-5045-AI 
MSSF vs MacAndrews & Forbes Holding, Inc. 
Case No. 03-CA-S16S .. AJ 

Dear Judge Maass: 

Enclosed please find non-party Jerry W. Levin's Motion for Protective Order with 
regard to a deposition that has been set on October 21st and 22nd, 2004. As explained in the 
Motion and the letters attached thereto, the parties in the above referenced cases seem �able 
to cooperate with each other at the expense ·of Mr. Jerry W. Levin, CEO of Anierican 
Household, Inc. 

I understand from your Judicial Assistant that you are on vacation this week, and 
therefore, the matter may need to be forwarded to another Judge hearing your matters. We 
appreciate your forwarding this Motion to another Judge, so we can have a ruling on 
Mr. Levin's Motion for Protective Order prior to the deposition set for Thursday and Friday 
of next week, Because Mr. Levin's deposition has been set for Thursday/Friday, Mr. Levin's 
Motion for Protective Order has become an emergency matter and must be heard before 
October 21, 2004, 

I thank you for your consideration in this matter. 

LMG/rr 
Enclosures 

cc: Mark F. Bideau� Esq. 
Joseph Ianno, Esq. (by fax) 
Jack Scarola,.Esq. (by fax) 
Michael Brody, Esq. (by fax) 
Thomas A. Clare, Esq. (by fax) 
Lawrence P. Bemis, Esq. (by fax) 

. Jerold S. Solovy. Esq. (by fax) 
WPB/515619.01/16560,071300 

Respectfully submitted. 

�� 

Graenbers Troung, P.A. I Atfornayi at Law Im South Flagler Drive I Suifa 300 Easl I West Palm Beach, FL 33401 
Tai 561.650.7900 I Fox 561 .655.6222 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING. INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDING, INC., 
et al., 

Defendants. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, 
IN AND FOR' PALM BEACH 
COUNTY, FLORIDA 

CASE NO. 03 CA 5045 AI 

CASE NO. CA 03-5165 AI 

NON-PARTY JERRY W. LEVIN'S MOTION FOR PROTECTIVE ORDER 

Jerry W. Levin, by and through his undersigned counsel, hereby files this Motion for 

Protective Order regarding a Subpoena for Deposition which was served on October 14, 2004 on 

an officer of American Household, Inc. flk/a Sunbeam Corporation (''Sunbeam'�) and in support 

thereof states as follows: 

1 .  Morgan Stanley contacted undersigned counsel regarding setting the deposition of 

American Household Inc. 's Chief Executive Officer, Jerry W. Levin. Rather than require 

Morgan Stanley to subpoena Mr. Levin, undersigned counsel agreed to cooperate and find 

mutually acceptable dates for Mr. Levin's deposition. 

16div-007401
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2. Undersigned counsel agreed to make Mr. Levin available on Thursday, 

October 21, 2004 from 9:30 a.m. to 5:00 p.m. and on Friday, October 22, 2004 from 9:30 a.m. to 

12:00 noon. 

3. Accordingly, Morgan Stanley sent a letter dated September 22, 2004 attaching the 

Notice of Deposition of Jerry Levin to counsel of record. 

4. Unbeknownst to undersigned counsel. Morgan Stanley failed to clear the dates 

with Coleman Parent Holdings, Inc. (55CPH") I MacAndrews & Forbes Holding, Inc. 

("MAPCO"). 

5. Unfortunately, rather than Morgan Stanley and CPH being able to agree to the 

dates and tlie amount of timo each party would be provided during Mr. Levin's depositio� the 

parties chose to engage in a letter writing campaign failing to ever reach agreement regarding 

Mr. Levin's deposition. See letters dated September 22, 29, 30 and October 1, 7, 8 and 11, 2004 

attached hereto as Exhibit "A.'" 

6. Not wishing to referee the fight any longer, and to protect Mr. Levin from a 

deposition taldng longer than the allotted day and a half, undersigned counsel wrote a letter on 

October 6, 2004, informing the parties that. absent an agreement as to the duration of Mr. 

Levin's deposition> Mr. Levin would not be appearing on October 21 and October 22, 2004. See 

October 6, 2004 letter attached hereto as Exhibit "B. •• 

7. Instead of working out the issues with CPH, Morgan Stanley issued a subpoena 

on Mr. Levin for deposition. Morgan Stanley,s subpoena is ineffective as it was only served on 

an officer of American Household. Inc., rather than serving Mr. Levin personally. Nonetheless, 

Mr. Levin and American. Household Inc., like always, are attempting to cooperate with the 

parties and with this Court. 

2 16div-007402
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8. Mr. Levin is available and willing to sit for the deposition on October 21, 2004 

from 9:30 a.m. to 5:00 p.m. and on October 22) 2004 from 9:30 a.m. to 12:00 p.m. in Boca 

Raton, Florida. Mr. Levin is the CEO of American Household Inc., a non-party to this action. 

There is absolutely no basis, reason or justification to require Mr. Levin to sit for a deposition 

any longer than a day and a half. As the Court is aware, the Federal Rules of Civil Procedure 

only allows seven hours for a deposition. Mr. Levin comes before this Court seeking a 

protective order which will lintlt his deposition to the day and one-half which he has agreed to 

set aside. 

9. There is absolutely no justification to require Mr. Levin, the CEO of a non-party, 

to sit for a deposition for longer than a day and one-half. Mr. Levin has been deposed before in 

other cases on the same events at issue in this case. ·Mr. Levin has a very busy schedule, and has 

already offered a day and a half to accommodate a deposition in this case. Mr. Levin should not 

be punished for the parties ' inability to cooperate in discovery. 

10. Moreover, there is no reason that the deposition must go forward in West Palm 

Beach. Mr. Levin is located in Boca Raton, Florida and counsel talting the deposition are all 

flying in from out of town. 

11. Mr. Levin therefore moves for a protective order and requests that this Court limit 

the time for his deposition to 9:30 a.m. to 5:00 p.m. on October 21, 2004 with a reasonable lunch 

hr� and from 9:30 a.m. to 12:00 p.m. on October 22, 2004, and instruct the parties as to the 

amount of time each party will have to question the witness so that both sides complete their 

questioning within this time frame. Additionally, Mr. Levin requests that the Court allow the 

deposition to be conducted in Greenberg Traurig's Boca Raton office. 
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WHEREFORE, Jerry W. Levin hereby respectfully requests that this Court enter a 

protective order restricting the duration of his deposition to 9:30 am. to 5:00 p.m. on October 21, 

2004 with a reasonable lunch break, and from 9:30 am. to 12:00 p.m. on October 22, 2004. Mr. 

Levin requests that this Court instruct counsel as to the amount of time each party may have to 

question the witness so that counsel for both parties complete their questioning within this time 

frame. Fwther, Mr. Levin respectfully requests this Court order that the deposition be conducted 

at Greenberg Traurig's Boca Raton office rather than at Carlton Fields' office in West Pahn 

Beach. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 

via facsimile and mail to the addressees on the attached Service List, this 15th day of October, 

2004. 

GREENBERG TRAURIG, P.A. 
777 South Flagler Drive - Suite 300E 
West Palm Beac� FL 33401 
Telephone: (561) 650-7900 
Facsimile: 61) 655-6222 

By; l--:r--���-=---l�,..,...2������ 
arkF Bideau 

4 

Florida: Bar No. 564044 
Lorie M. Gleim 
Florida Bar No. 0069231 
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SERVICE LIST 

Joseph Ianno, Esq. 
Carlton Fields, P.A. 

. 222 Lakeview Avenue. Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, Esq. 
Lawrence P. Bemis. Esq. 
Thomas A. Clare, Esq. 
Zbonette M. Brown, Esq. 
Kirkland and Ellis 
655 15 Stree� NW, Suite 1200 
Washington, DC 20005 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33401 

Jerold S. Solovy, Esq. 
Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaz.a, Suite 400 
Chicago, IL 60611 

WPB-FS1\sl5493v01\l6560.071300 

5 

T-978 P.007/024 F-783 
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w'- i -·�.a. .C.IC.J� .lo I •-Fl=. 

BY FACSIMILE 
Michael Brody. Esq. 
Jenner & Blo� LLP 
Onci lBM Ptai;a . 
Chii;ago,IL 60611�7603 

561 655 6222 
... ..._.,. ......... , .,_ ----· · --

KIRKLAND &.. ELLIS LLP 
AND� '�ISHIJS 

� Flfl1t11'111\ !ltlll, l'lW. 
WhhJnglan, o.c. 2000& 

202 IJ7G.5Ql)O 

Scptombe.r 229 2004 

T-978 P.008/024 F-783 

fall8lmllai 
202 tl78-5fll0 

Re: Collman (PllNllt) Holtrutgs, Int:. .,_ Morgtm Stlllllq & C� ln.c. 
MSSPv. Mt1�NWw$ d: Porb• HoltlbJgs Inc. lll al 

DcurMilcc: 

Mr. Levin has advised us that ho is available. for a dcsposition in Florida on October 21 
and 22. Given Mr. Levin'a achcdulc and limited availabiliry in the week$ ah� we intend to 
proceed with the depoRition on that date. 

cc; Joseph lanno, Esq. (by &csknile) 
John Scarola, :Esq. (by facsimil") 
Mn c. Hanscn. Baq. (by facsimile) 

Chle&lilO 

Sin�, 

-rbus 1l � 1" 
Thomas A. CJjqe 

------------------------ •• n.•-..i.,. 16div-007406
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. -· 
·oo/23104 16:G2 FAX 16931007( �1312801 � 'ELLlS I.LP ) '-· 

iai 002/0015 

IN THE FIFTBBNTH JUDICIAL CIRCUJT 
JN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLaMAN (PARENT) HOLDJNGS21NC., 
Plaintift{s), 

vs. 

MORGAN ST ANLBY & CO., ™C;, 
Defew:lmt{s). 

CASB 'NO: CA 03•S04S AI 

CASE NO! CA 03·Sl65 AI 
MORGAN STANLEY SBNIOR. FUNDING, INC.� 

Plaintift'(s), · 
vs. 

MACANDREWS � FORBBS HOLDJNGS1 INC., 
De:fimdant(s). 

., 

NOTlCE OF VIDEOTAP:ED DEPOSlTION 

:Pl..EA.sE T .t\KE. NOTICE that Morgan Stanley & CoJnPany JncoipOnted and· Morgan 

Stanley Senior Funding, Inc. will Wke the videotaped deposition of Jerry Levin, p� to 

Florida Rules of Civil Procedute J .280 and t .310. l'be oral exaMmation will tab plaai on 

October 21 &; 22., 2004, at 9:30 a.m. and continue :from day to day Wltil completed at tM offieea 

of Carlton Field� P.A., 222 Lakeview A� Suita 1400, West Palm Beach, Florida 33401. The 

deposition will be taken before a 'person authorized to administer oaths and tecorded by 

stenogrspbfo and videographic meam. Tho video op�mr will be Esquire Depos.ition Services 

Courthouse Towcx-, 44 West Flagler Street, 14th Floor, Mimd, FlorldL The -witness is illstructed 

to bring all books. pap� and other thi!lp ju his posaeasion or undat his control relevant to this 

lawsuit (and not pnw.iously produ.cecl in discovery) to the examimltion. 

l 
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ui. .. 1�.1.-� .i.r•"t.c. ¥1--.t"lt ,L...t.._ 1 ",..,. ...,. ___ ' --· T-978 P.01 0/024 F-783 

liJ003/005 

Dated� Septembm-23, 2'004 

'I'homas D. Yannuc� P .C. 
Lawronec'I P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
Zhonette M. Brown 
Miwet c. o� 
KIRK.LAND & EJ,J,tS LLP 
6S� tslh s� N.w., smw 1200 
W� D;C. 2000S 
Telephone: (202) 879-SODO 
Facsimile: (202) 879-5200 

Counsel for Morgan $talilsy &: Co. 
Incorporated & MorgafJ Sttfnlq &mif!r 
Funding 

2 

Josepb.Immo, Jr. (FI.. Bar# 05.5351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
WMt:Palm Beach, FL 33401 
Telephone: {561) 6�9-7070 
Paosimile: (561) 6SP .. 7368 
c..inan:jianno@cmitonficlds.com 

16div-007408
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, UCf�l-�4 1't:4t! . 

561 655 6222 

• . '0�/ 23/0I llS; 12 PAX 189.31007( 191312861 KIRILAND l ELLIS LLP ..... ) 

· . CERTIFl�TEOFSEBVltE 

T-978 P.01 1/024 F-783 

la!004/005 

I HKREJJY CER.TIPY that a tiue and correct copy of the foregoing has ber:n lumished to 

· all counsel of reoord on the atiachl!d setvice list by &ceimile mid federal ex.press on this 23n1 day 

Of September, 2004. 

lhomas D. YanmJCci> P.O. 
Lawrence P. Benris (PL Bar# en 8349) 
Thmnas A. ClriB 
Zb.cmcttc; M. Brown 
Michael c. Occhuizzo 
'KIR.ltt.AND & ELLIS LLP 
655 1sm Sb-ee� N.W., Suite 1200 
ViasbingtOu,D.C.20005 
Telephone: (202).879--5000 
Facsimile: (202) 879-5200 

Ccnm.relfor Morgan Stanley & Co. 
blcorpor"ted & Murgan 8t1q1.lt1y 8enior 
Funding 

Joseph l11DD01 Jr. (FL Bar# 655351) 
· CARLTON J'JELDS, P.A. . 
.222 Lakeview .Ave� Suite 1400 
West Palm Bead!, PL 33401 
Telephone: (561) 65�7070 
Facsimile: (5151) 155g.735g 
e·mail: jimmo@cadtCJnfields.com 

l 
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561 655 6222 

· · ·ot/23/04 lS:53 Fil '189UOOTB i81012881 KIRKLAND I: ELLIS LLP 

SEiVIg. LIST 

Counsel for Colaman(ParenI) Holdings & Maahidrcw.r & Forbu 

Jolm Scarola. 
SUR�, DENNEY, SCAROLA, 

BARNllARDT & SHIPLEY, P.A. 
2139 Pillm 9MCli Lakes Boulevmd 
W�t Pahn Beach, Florida 33409 

Jc:rold s. Solovy 
JENNER & BLOCK, LLC 
One mM P.l.uJI, Suite 440D 
Chicago, llliDOis 60611 

4 

T-978 P.01 2/024 F-783 

taiOOS/OOS 
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OCT-15•04 04:32PM FROM-

September 29J 2004 

ByTelecopy 

Thoma! A. Clar� Esq. 
Klrucr..AND & El.LIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

561 655 6222 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

T-978 P.013/024 F-783 

) I 

JENNER&ESLOCK 
' 

Ji:nner & Bloclr. UP Chicago 
One mi PJa24l Dallaa 
Chiago, u:. 6o611•.,S03 Washington, cc 
Tel 311t 11112-955'> 
www.Jenner.com 

Michael T. llrody 
Tel 312 923"27U 
Fax 312 840-?111 
mbmdy�cmnc:r.com 

Mprgan Stanley Senior Funding, Inc. v. MacAm1rews & Forbes Holdings Inc,, et al. 

Dear Tom: 

I write concerning your letter and notice of deposition scheduling Jerry Levin's deposition for 
October 21-22, 2004, · 

Contrary to our existing agreemen� you did not consult with us before scheduling Mr. Levin's 
deposition for October 21-22. Please advise us of the amount of time Mr. Levin has agreed to 
make available on each of these dates. Also, please confinn that, as with other non-party 
witnesses. you agree to divide the time equally. 

Very truly yours, 

�?.� 
Michael T. Brody ( 
co: Lorie Gleim, Esq. (by telccopy) 

Joseph Ianno, Esq. (by telecopy) 
John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CJUCAOO_l mw_f· 
16div-007411
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u1..:i�1a.L-� ,1. r•q..:l .JCJ'll'li::l'I. nnu � 1-1-1 

17·.•s PAX 169�1007' �91312881 KI� & ELLIS� 
... 6,9/30/0.4 .. 

:BX EACSIMILE 

Michael Bmd.y, l!sq. 
Jcnnar & Block. LLP 
OncmMPlaza 
Chicago, U, 60611 .. 7603 

KIRKLAND L ELLIS LLP 
ANA "ffllJMiD � 

B85 Rlt11rllh llntlt, N.W. 
w .. hltlQ1an, D.c. 20005 

l!iDI 87IWIDQO 

Yo!WWJiltldMcl.GDm 

Septernber:30,2004 

........_ ' I 
. _.:' 

.......... --�· ""',_ . 

:Re: Colar• (PIDVllO Holtlltl111, ltJc. 1'- Morgan Sl1111lq & Co., lnc.. 
M88Fv. Maa.411"'8Hw & Pork$ Boltlings Ina. .d al. 

Dear M:ike: 

�002/()02 

I Write in· reaponse to yov.r Soptc.m.ber 29 letter regarding the deposition of Jerry Levin. 
Mr. Levin will appear for IUs deposition :fi:Qm 9:30 am'° 5!00 pm on October 21. an¢'. ftom 9;30 
8Ill to 12;00 .noon on Octaber 22. We� 1hat Mr. LeWl maybave a omnmitment m the 
afternoon on Oetober 22. We believe that wa wUl be able to complete our questioning in the 
time allotted. 

· 

cc: Joseph lanno, Esq. (by ticaimUo) 
John Scarolu, - (by facsiMil•) 
Mm:k c. HausCn, Bsq. (by facaiinile) 

16div-007412
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JEROLD S. SOLOVY 
CHAIRMAN 011' THE F.mM 

October 1, 2004 

Lorie M. Gleimi Esq. 
Greenberg Traurigi LLP 
777 South Flagler Drive 
West Palm Beach, FL 33401 

. 
Re: Coleman (Parent) Holdings Inc. v. Morgan Sta1Jley � Co. 

' �) 
JENNER&BLOCK 

Jenner Be Block W' Chicago 
One mM PlaZll Dalla. 
Chicago, u. 6o611�'7� Washington, De 
'Thl 5111 llH•9g50 
www,jr:nner.com 

Toi 312 923-2611 
Fax. 312 84l>-767l 
jsolovy@lenner.com 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc .• et al. 

Dear Lorie; 

As we advised you, Kirkland set the deposition of Jerry Levin without consulting us. 
We a.re able to proceed with Mr. Levin's deposition on Octob� 21 and 22, as noticed, provided 
that the time available for Mr. Levin's deposition is divided equally between Coleman (Parent) 
Holdings and Morgan Stanley. As you know." we asked Morgan Stanley to confirm that we 
would receive au equal amoUnt of time to conduct our·examination of:Mr. Levin. In its response, 
Morgan Stanley states that Morgan Stanley will be able to complete its questioning in the time 
that Mt. Levin has available, but Morgan Stanley fails to address Coleman (Parent)' s 
examination of Mr. Levin. I attach the correspondence conc�ming Mr. Levin's deposition for 
your convenience. 

If Mr. Levin does not have suffiaient time on October 21 and 22 so that Coleman (Parent) 
is allowed an equal amount of time for its examinatio� please propose new dates for his 
deposition so that both parties will be able to conduct their examinations. 

JSS/sae 
Attachment 
cc: Mack Bideau, Esq. 

Thomas A. Clare, Esq. 

Very truly yours, 

olovy 

16div-007413
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KIRKLAND &.. ELLIS LLP . 

L!IWrel'IQl P. Bemis 
TIO Call Writer Dlreody: 

213�6�13 
lbemls®klrt<tand.ClClm 

yJA FACSIMILE CS61) 655-6212 

J..orie M. Gleim, Esq. 
Greenberg Traurlg, P.A. 
P .o. Box 20629 
WestPahn Beach, FL 33416-0629 

TT1 Soulh Figueroa Sveet 
Las Angeles, callfotnlll 90C17 

213� 

www.lclrklllnd ,r;Ohi 

Ootober 7, 2004 

T-978 P.01 6/024 F-783 

Re: Coleman (Par�nt) Holding lne v. Morgan Stanley & Co. ·InCfJIJ)Otated 
MSSF v. MacAndrew$ & Forbes Holdings I�c. et aL 

Dear Ms. Gleim; 

I am responding to your letter of October 6, 2004. I also left you a voice mail on 
October6. · 

We have tried to cooperate with Mr. Levin end you to schedule his deposition. The date 
of the deposition was set before we received Mr. Brodts lt'Jtter of September 29, 2004. His 
letter was the first communication we have identified in which CPH expressed any intention to 
depose Mr. Levin or even had any questions for� if he vias deposed by Morg1111 Stanley. And 
Mr. Clare confirmed th3.t there is no ''equal time'' agreement for non-party witnesses. 

Having said that,. we schcdula-1 Mr . .  Levin's deposition based around his schedule, which 
included a meeting that he bad on October 22. Aldlough I believe I can finish his deposition 
within the allotted time, I am not in a position to say that I can finish his deposition in ane-half of 
the allotted time. Mr. Levin is a key witness in these consoJidated actions. 

My suggestion is that we proceed with the deposition, and if CPH is unable to complete 
its c.ross .. examination. if any, we reschedule Mr. Levin to appeat at another time that is 
eonvenient for him and the parties. The trial date is not until February 22, 2005. 

As an alternative to this procedure, if you do not intend to produce Mr. Levin as agreed 
on October 21, 2004, we will :lnunediately issue a subpoena thr his appearance in Florida. You 
can then seek a protective order to set a time limit on his deposition. I will tell you, however, 
that when we suggested such an approach to the Court at a recent case management conference 
involving certain Morgan St.anley witneases that ·we thought were peripheral to this action. the 
Coun refused to impose SU.ch time limits. 

Chicago London New York San FranciScO Waahlhgton, o.c. 
16div-007414
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OCT-15-04 04:33PM FROM-

. �, 

Lorrie M. Glei� Esq. 
October 7, 2004 
Page2 

561 655 6222 T-978 P.01 7/024 F-783 

Please let me know by October 81 �004, whether we will need to issue a subpoena for Mr. 
Le-vin�s depositiOil. 

· 

We look forward to your anticipated cooperation in scheduling and com.pleting Mr. 
· Leviu 1s deposition. 

Best regards. 

Very tmly yours, 

Lawrence P. Bemis 

cc: Michael Brody, Esq. 
Joseph Ianno, Esq. 

K.ikE 1111216RIL I 
16div-007415
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' . . ,, 

October 8, 2004 

VIA FACSIMILE 

Lorie M. Gleim, Esq. 
Greenberg Traurig, LLP 
777 South Flagler Drive 
West·Palm.Beach, FL 33401 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

�ENNER&BLOCK 

J cnncr llt. Block LLP 
One IBM l'lat;l 
Chieago, lL 6o6u 
Tel :µ2-222-9350 
"IWWJenn'Cr.com 

Michael T. ·Brody 
Tel !12 �-:i'lU 
Fax 312 -840..,.,n 
mbrody@jcnn�.c.om 

.ChQge> 
Dallas 
Wa:ihlngron, De 

Morgan Stanley Senior F�ng, Inc. v. MacAndrews & Forbes Holdings Inc .• et al. 

Dear Lorie: 

We received a copy of Mr. Bemis' October 7, �004 letter conceilling the deposition of Mr. 
Levin. I write to advise you that CPH objects to the bifurcated approach to Mr. Levin's 
deposition suggested by"Mr. Bemis whereby Mt. Beiilis will consume most. if not all, of the time 
that Mr. Levin has available on October 21 and October 22, 2004 and CPH will need to schedule 
additional time with Mr. Levin at a later date so that CPH may conduct its examination. 

Mr. Bemis unilaterally scheduled Mr. Levin'� deposition without providing any prior notice to 
CPH. In so doing, Mr. Bemis violated the third-party deposition protocol established by his 
partner, Mr. Clare, which is memorialized in Mr. Clare's October 10, 2003 letter (a copy of 
which is attached). As you will see :from. Mt. Clare's October 101 2003 letter (at page 2), the 
parties agreed �o schedule tbird·party depositions. in a manner that will allow both sides to 
question each third-party witness." His letter.COltfinns:tbat" it is not acceptable for either party 
to subpoena a. [tbird .. party] w.itness for deposition, use all of the allotted time to question the 
witness, and thereby prevent 1he other party from having a meaningful opportunity to questit?n 
the; witness.'' Thus, Mr. Clare request� and we agreed, ''to work together to discuss (in 
advancy) the amount of time that each party believes it Will µeed to question each witnesses 
[sic] - and then take appropriate steps a to ensure that all parties will have a full and fair ' -

opportunity to question each witness." 

We are disappointed by Mr. Bemis' threat to issue a subpoena for Mr. Levin's attendance if you 
decline to present l)im on October 21 and 22. Plea�e be· advised, however, that Mr. Bemis' 
account of the Comt's recent rejection ofMorg� Stanley's request to impose time limits on 
certain depositions is incomplete. Morgan Stanley sought to impose a two-hom limit: on CPH' s 
examination of witnesses who approved MSSF's foan to Sunbeam. Because that Joan forms the 
basis of MSSF's case against CPH, it is hardly surprising that the Court declined to limit those 
depositions to two hours .. 

16div-007416
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: ocr-410-2004 11: 36 
·-·, "· 

J:.orie M. Gleim, Esq. 
October 81 2004 
J>age2 

561 655 6222 T-978 P.019/024 F-783 
�1� !:>�I' � I"' .11.:v11::> 

Eecause Mr. Bemis refuses to allow CPH an equal opportunity to examine Mr. Levin during the 
time that Mr. Levin has available on October 21 and 229 2004, we request that you propose new 
dates that will allow each party an equal opportunity to examine Mr. Levin. 

I 

Very truly yours, 

� 1- � 
Michael T. Brody · { 

cc: Thomas A .. Clare, Esq. (by telecopy) 
Lawrence P. Bemis, Esq. (by telecopy) 
Joseph Ianno; Esq. (by telecopy) 
John Scarola, Esq. (by telecopy) 
Jerold· R Solo'\'.}', Esq. 

Cl-llCACiO_l 162812_3 
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OCT-1 5-04 04:33PM FROM-

ocr-08-�4 11: .:Sb 

D! Fmlm'l@ '· 

. Michael Brody. Esq. 
Jcnncr & .Sbx;k, LLC 
Oli� IBM Pltta 
Chicago, n.. 60611·7603 

561 655 6222 

KIRK.LAND &.. ELLIS LLP 

855 FU!aefllh 8mJL N.W. 
Wtlbin� D.C. 2DDOS 

202� 
�d.OCllll. 

·Octbbcr 10, 2003 

T•978 P.020/024 F-783 

Famlmlle: 
lDZ 81ll-6200 

Dir. Fa: (2112) 879.l200 

Re: Colemm1 (Pnt) H""'1ngs, Inc. 1'. Moq:1111 Stanley & Co. 

DcorMike: 

I writes in tt4JDD8e tO yow OlitObar 1 Jetter- and t.o cOminn the undersi:anding:i reached 
during our Octnbcr 9 1clcphona conversadon rc,gatding the sr.h�ing or depositions in the 
abovc--refcrcneed matmr. · 

As an initial mattBr. I .i.n:.fomlM � that the deposilion sebechde proposed in your 
OctobeJ;- 2, 2003 :notice of clepo$jtion - •hicb. calls for 13 depositions ta be oonductcd in the 
cour.ui; of 14 11uainc&1 � in :liva difrcrciit dtie. - it inhenmtly unwttrlca&le. You did not 
consult 'With us �"' :ite.Iectmg 1hc daces for tbo depositions 8J1d, as a result, we arc simply not 
available on many oftbe dates .m the notice. Moreover. While Morpn Stanley does not 5eek; to 
avoid discovay in this matter, the rapid-fire succession of depositiDDs in your llOlice, 
�UipRHed ia aiidl a Short lime .fhUaO, is UUllcX::C5531y aud ir;apropet. 0.n. a mate piactlCPJ level, 
scheduling baclc--to-b� dapositions &:tlltM '- ·9Ubstainial risk 1hat, if depoldtious ncCd to be 
carriedpver into �vc da,JSa � � � llD.�lo. 

We agreed to wort togcdior to schedule the dcpo&itions on datcs that 81'1'.1 c;onvenicmt for 
all partlC5 and their couueL I a.skid whether you have �ftdly served subpoesias on. any of 
the thiid-pries ideatificd in 1bo dcpasitiml notice - or otherwi;&c attc::mpted to confinn any of 
the dates identi1ied in 1he notice. You stated tbai you had not. You agreed. lb infi:mn me when 
you have cstablishr.d c:ontact with 1be witnesses or their CiOLUl&l!Sl ao confirm or diacll89 deposition 
dates. and to COOntinatQ our avaiJabiUt)r b� finu&ing any depoaition dates. We intend to 

., follow the B8D1C procl!ldura fhT depositions uorjMd by 'Morzan Stanley. 

YOW' October 7 letter eked us to idmdify whi� af tb.e dates i6entllicd in your deposition 
notice me acceptablB. At tbil point. wa at1' abJo to pmcecnl whh the folloWing �positions 
idcntifi� in rho TIDtiaz: scou Yabi (tOl27}J Debonh �d (l 113); .;i.\ld Dcima Den Dmito 
0 ll6)w I Will lat }'DU know if and when we m:e able 10 r.onfinn �ooal data.. 
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OCT-1 5-04 04:38PM FROM- 561 655 6222 T-981 P.021 /024 F-783 
'. oc,-�-� 11;sr 

. .  . , . 

Mi•cl BrOdy. &q. 
October 10, 2003 
Page7 

KIRKLAND &..ELLIS UP 

JalDD3 

I also infbmicd JW 1hat the � of all wtiea1: and fbmur Morgen Stanley 
cmplgycos - mchutiJ1g Mt. Savarle. Mr. Smith. MT. Stron& and Mr. Cbang-wz"U liccd to � 

. aeduJed tbmugh Kiddand & Bili& 'lbesc individmls are not av.ulable on the d• idmtilied 
in your nodQa. I agreed to pnwichi you With pmpaaed dales mr these individuals. ln addition. I 
confimim (eoasistc:nt with the uman.ocs in m.y earlier letter) that 1 will proYide YoU With 

· proposed dates :lbr tho coadnnlfiM ot:MI-. Tyree's deposition. 

We also discblsed the need to &cbedulD rhitd-party depositions in a manner that will 
allow both sides to 4ueadcm each thifd.patt;Y witness. Wa a� that it is not acceptable for. 
either party to -.subpoena a witzu:m for a·dcposition, �all or Sdbacantlally all of the allottal time 
10 queation tho wit:De$S. and thereby p:wmt ·tlut other party &om ha'1ing '!i meaningful 
opportqnity to queation the witnciss. We agreed to work together to diSCllSS (in advance) the 
amount of time that each party belicwes lt lViU 1lcal lo qurJStion each w.itncssc• - and thea take 
appropriate steps (inclnding �g the attendiocc of witnesses for additional da:Ya of 
depositimt testimony if nec&:SSIJ)') to emwc tbat all p� will have a 1bll and fair oppommity 
� qiiestiM c;ach :Witncs.s. Commnoicadng tb panics' �ro:ip1t.ed\iepositlon � 1o lbinl-party 
wltncssc$ mid their coUi1SCl m � win also mitigate the incon.vcoienco to thml-parl)' 
witnesses and minimize the dsk that additional aUbpoC1189 wlll nccd 10 b'5 issued to compel 
multiple appcaran�by the same witness. . 

r- .PhUIJly". we nqneat Chat )'OU provide us •with �ca of' all aubpocnas that have been 
sCM"Jd by CPU ot MAPCO - and that yo11 pro� us with copicic of·8'ly documents that hrlve 
b� (or w.ill be) prOduccd by ibkd-partics panuant to &UbpoCDP. We are Of course willing to 
follow the sames piocedures for wbpocoas scrwcl 1>T MS&Co. and MSSP. 

Please inli>ml mD immediately if my undcnitauding of our conversation. is incorrect in 
anyway. 

cc: .Josc;pb lamio, 1r-a Esq. (by faosimilc) 
Jc:rold s. Solovy,. 'Sitt- (by fa�le) 
John Seara� Bsq. Q>y:fjtesirnil") 

Smcercly, 

...,,;:.,.,,_Cl.�. 1 •• 

1'homls A. Clare. 
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OCT-1 5-04 04:38PM FROM- 561 655 6222 

KIRKLAND &.. ELLIS LLP 

Lawrence p _ Bemis 
To caD Wrttar Dirsctly: (202) 879-5132 tlleml� 

VIA FACSIMILE 

Lorie M. Gleim1 Esq. 
Greenberg Tnwrig. P ..A. 

. · P�O. Box 20629 
WCst: Palm Beach, FL 33416-0629 

655 Plft1t1mth SJraet, N,W, 
WllOl\JngtDn, O.C. 2001JS 

. 202 879-GDOO 

wwwJdrld'lhd.c:om 

October 11� 2004 

T-981 P.0221024 F-783 

F.QcslmUa� 
202. 879-5200 

Re: Coleman (Parent)-lloldln� Inc. "· Morgan Stmi.ley & Co., Inc. 
MSSF ,,. MaaAndrews & Forbes Holdings Inc. et al. 

Dear Ms. Gleim: 

I write in response to Mike Brody5s Octob�r 8 letter regarding the deposition of Mr� 
L�a 1 

Because I am ·certain that you and-Mr. Lev.io. have ttQ :interest in serving as referees for 
the parties• diacovezy disputes, I do not see any need to provide a d�led rebuttal to each of the 
points w Mr. Brody's letters. S�ce it to say that Mr. Brody does not accmately descnoe the 
parties i agreement or past practice rcgB.Tding the scbednHng of thitcl-party depositio� 
par:tfcula.rly where (as in this situation) counsel for CPH never iDfoxmed us 1hat CPH intended to 
conduct i1s own deposition of Mr. Levin. We infouned yoU, CPit and the Court several months 
ago that �organ Stanley intended to take Mr. Levin"s deposition: CPH stood silent until Morgan 
Stanley secured time for its own questioning �f Mr. Levin. Ollly then did CPH come forward 
·with its� fur equal time. 

· We intend to proceed wi1h Mr. Levin.·s-deposition on-October 21 and 22 as scheduled. 
We are hopeful that both parties will be able to complete their questioning in the time that bas 
beesn allotted by Mr. Levin co. those days. If CPH detennines that it needs ·additional time with 
Mr. Levhl3 I trust that the issue ·can be addressed reasonably by the parties when and if the issue 
arises. 

. 

Chlc:ago London New York San Franc!Gco 16div-007420
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- OCT-1 5-04 04:38PM FROM-

Lorle M. GI� Esq. 
October .11� 2004 
Page2 

cc: Michael T. B:rody,; Esq. 
Joseph Ianno, Esq. 
Jack S�l� Esq. 
Mark Hansen. Esq. 

561 655 6222 T-981 P.023/024 F-783 

KlRKLAND &. ELLIS UP 

Sincerely, 

16div-007421
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OCT-1 5-04 04: 38PM FROM- 561 655 6Z22 T-981 P. 024/024 F-783 

Greenberg 
Traurig 

LOJUR M. GLEIM 
WEST PALM BRACH OFPICR 

DIRBCT DIAL: (561) 650-7948 Email: Blolml@sdaw.oom2 

Via Fae.simile an,d RSDJ!@r Mail. 

Thomas A. Clare, Esq 
Lawrence Bemis, Esq. 
Kirkland & Ellis LLP 
655 15th Street. NW, Suite 1200 
Washington, DC 20005 

October 6, 2004 

Jerold S. Solovy, Esq. 
Michael Brody, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 6061 1 

Re: Coleman (Parent) Holdings. Inc. v. Morgan Stanley & Co., Inc. and 

Gentlemen: 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes 
Holdings� Inc. and Coleman (earen!) Holdings. Inc. 

I am in receipt of various correspondence between the parties regarding tbe 
deposition of Jerry Levin. I am a.m.azed by the lack of cooperation between the parties to 
set Mr. Levin's deposition in this case. Be that as it may, I will not be producing Jerry 
Levin for deposition on October 21st and 22nd until such time as the parties have committed 
in writing that Mr. Levin will only be deposed on October 21st from 9:30 a.m. to 5:00 p.m, 
and on October 22nd fi:om. 9:30 a.m. to 12:00 noon. This is more than ample time for both 
parties to question Mr. Levin. 

If I do not hear from the parties by Friday, October 8. 2004 that they have agreed to 
the October 21 and 22, 2004 dates and to the time frame previously agreed to, I will let Mr. 
Le$ know that he can release the dates of October 21 and 22, 2004 as his deposition will 
not be going forward. 

I look foiward to hearing from you. 

LMG/mek 

cc: Mark Bideau, Esq. 

Greenbc.irg frauri9, P.A. I A�omeys Qt Low I m  South Flagler Drive I S1.1ite 300 East I West Palm Booch, fl 33401 
Toi 56 I .650.7900 I Fax 56 1 .655.6222 

ATlANTA 

QOCA llAfON 

HOSTON 
CHICAGO 

DGNVER 

LOS ANGELES 

NEW JERSfY 

Ni;y{ YORK 
ORANGE COUNlY, CA 

ORIANDO 

PHIWl�l.PMIA 

Pl-10ENIX 

SILICON VALi.ii'!' 

TAUAl1ASSEE 

1YS0N5 CORNER 

.WASHINGl'ON, D.C. 

WllMJNGTON 
ZURJCM 

WW'"f.gtlaw.c:om 16div-007422



OCT-18-04 06:48PM FROM-561 655 6222 

COLEMAN (PAR.END HOLDINGS, INC., 
Plaintiff{:;i), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

561 655 6222 T-031 P.002/003 F-922 

IN THE FIFTEENTH JUDICIAL CIRCUIT· 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03�5045 Al 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s)� 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant(s). 

O@ER ON NON�P ARTY JERRY W. LEVl�S MOTION FOR PROTECTIVE 
ORDER 

THIS CAUSE came before the Court, in Chambers, ·on Non .. Party Jerry W. Levin's 

Motion for Protective Order. Based on a review of the Motion, it is 

ORDERED AND ADJUDGED that Non-Party Jerry W. Levin's Motion for 

�rotective Order is Granted. If the parties cannot agree as to the date. time, place� and 

length of the deposition, the p�rties shall sr::t the appropriate motion upon the Court1s regular 

calendar for a determination. 

DONE AND ORDERED in West Palm Beach, P ch County. Flori� this· I gk--
day of October, 2004. 

DAV F.CROW 
Circuit Co;urt Judge, for 
ELIZABETH T. MAASS 
Circuit' Court Judge 
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OCT-18-04 06:48PM FROM-561 655 6222 
,• -

copies fu.mished: 
Lorie M. Gleim, Esq. 
777 S. Flagler Dr.» Suite 300E 
West Palm Beaoh, FL 33401 

. Joseph Ianno� Jr.� Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655.lSth Street, NW, Suite 1200 
Washington DC 20005 

· 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S .. Salovy� Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 

561 655 6222 T-031 P.003/003 F�922 
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OCT-18-04 06:48PM FROM-561 655 6222 561 655 6222 T-031 P.001/003 F-922 

TO 

Company 

TO 
Company 

FROM 
Direct Dini 

E-Mail 

File Nnlnbcr 

Date 

Coln.men ts 

��[[��[�� 
ATTOH�E YS AT LAW 

J����I� 

Transmittal Cover Sheet 

Lawrence Bemis 
Thomas A. Clare 
Kirldand & Ellis LLP 
Tel: 202/879 .. 5000 

Joseph lanno 
Carlton Fields, P.A. 
Tel: 659-7070 

Lorie M. Gleim, Esquire 
561/650-7948 
gleiml@gtlaw.com 

16560.071300 

October 18, 2004 

FAX: 202/879-5200 

FAX: 659-7368 

Attached please find the order entered today granting 
Levin's motion for protective order. 

3 PJ4S 
Please notify us immediit'cty if not received properly at 561/650 .. 7900 

The informaJ:ion contained in tllis transmission is llttOmcy privileged and eonfid�ntinl. It is intended only for the 11�e of lhc individual or entity 
nmnccl Q.bQv1;1. ff tho roader oft.bis mll!l�llSC is not the imended recipient., you arc hereby notified that any dissemination, distribution or copy of 
this communication is strictly prohibitcit. If you have received this communication in error, please notify us immedintcly liy ti:lepho11c collect 
and rctum the original mi::lllagc to us at t.he address below via thr: U.S. Postal Service. We will reimburse you for YoUr pa�mi,::c,, Thank you. 

777 South FlagJar Prive, Suite 300 East. West Palm Beach, Florida 33401 (561) 650-7900 Fax {661) li66·6222 
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OCT-18-2004 19:29 JENNER AND BLOCK LLP 312 527 0484 P.03/16 

THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I 
����������������� 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 

· 222 Lake View Avenue 
Suite 1400 
West Pahn Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P .L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings Inc. will take the deposition 
upon oral examination of the following· parties and witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates set forth below.: 

DEPONENT DATE AND TIME 
Ruth Porat November 23-24, 2004 

Michael Rankowitz November 4, 2004 

Morgan Stanley & Co., Inc .. on the topics October 25, 2004 
identified on Exhibit A. 

Morgan Stanley & Co., Inc. on the topics November 10, 2004 
identified on Exhibit B. 

Morgan Stanley & Co., Inc. on the topics October 27, 2004 
identified on Exhibit C. 

Morgan Stanley & Co., Inc. on the topics November 3, 2004 
identified on Exhibit D. 

16div-007426



OCT-18-2004 19:28 JENNER AND BLOCK LLP 312 527 0484 P.04/16 

All of the depositions will be conducted at Esquire Deposition Services, 216 East 45th 
Street, New York, NY 10017 and will begin at 9:30 a.m. The depositions will be recorded by 
videotape and stenographic means. The videographer will be Esquire Deposition Services. The 
depositions will be taken before a person authorized to administer oaths and will continue day to 
day until completed. 

With respect ·to the depositions of Morgan Stanley & Co., Inc. ("MS&Co.") identified 
above, please designate one or more officers, directors, managing agents, or other persons to 
testify on your behalf and state the matters on which each person designated will testify. 

I HEREBY CERTIFY that a true and correct copy of the foregoing haS been served by 
facsimile and mail to all co1.Insel on the attached SerVice List this 181h day of October 2004. 

Dated: October 18, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Document Number: 1167384 

COLEMAN (PARENT) HOLDINGS INC. 

�Juv� 
One oflts Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART. 

& SHIPLBY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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OCT-18-2004 19:29 JENNER AND BLOCK LLP 

SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C. 
Sumner Square, 16 15 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 3340 1 

312 527 0484 P.05/16 
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Exhibit A 

CORPORATE DEPOSITION TOPICS 

1. All misrepresentations and/or omissions which MS&Co. or any of its affilliates 
contends were committed by or on behalf of MacAndrews & Forbes Holdings Inc., Coleman 
(Parent) Holdings Inc. ("CPH"), or The Coleman Company, Inc. in connection with Sunbeam's 
acquisition of CPH's interest in The Coleman Company, Inc., including, but not limited to the 
following: 

A. The· identities of the individuals who allegedly made misrepresentations and/or 
omissions that were allegedly relied upon. 

made; 
B. The individual(s) to whom the alleged misrepresentations and/or omissions were 

C. The date and time that each alleged misrepresentation .and/or omission was made; 

D. The identities of the individuals who relied upon the aUeged misrepresentations 
and/or omissions; 

E. The reliance of each individual on the alleged misrepresentations and/or 
omissions. 
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OCT-18-2004 19:29 JENNER i=t-ID BLOCK LLP 

ExhibitB 

CORPORATE DEPOSITION TOPICS 

312 527 0484 P.07/16 

I. The value of American Household, Inc. on the following dates: (a) February 6, 2001; and 
(b) September 20, 2004. 

2. The value ofMS&Co.'s or any of its affilliates' interest in American Household, Inc. on 
the following dates: (a) February 6, 2001; and (b) September 20, 2004. 
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OCT-18-2004 19:29 JENNER AND BLOCK LLP 

ExhibitC 

CORPORATE DEPOSITION TOPICS 

312 527 0484 P.08/16 

1. All fees, expenses, other compensation, or assets billed by or otherwise 
due to Morgan Stanley & Co., Inc. ("'MS&Co."). Morgan Stanley Senior Funding. Inc. 
("MSSF"), or any of their affiliates concerning or on behalf o.f Sunbeam Corp. (including 
American Household, Inc.) and all fees, expenses, other compensation, or assets paid or provided 
by or on behalf of Sunbeam Corp. (including American Household, Inc.) to MS&Co., MSSF, or 
any of their affiliates. 
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OCT-18-2004 19:29 JENNER AND BLOCK LLP 

ExhibitD 

CORPORATE DEPOSITION TOPICS 

312 527 0484 P.09/16 

1. All of the procedures of, rules for, and activities of the Equity 
Commitment Committee in 1997 and 1998. 

2. The role of the Equity Commitment Committee in 1997 and 1998. 

3. All documents typically or ordinarily generated by and for the Equity 
Commitment Committee in the course of a transaction in 1997 and 1998. 

4. All of the procedures of, rules for, and activities of the Leveraged Finance 
Commitment Committee and/or the Leveraged Finance Committee from 1997 to the present. 

S. The role of the Leveraged Finance Commitment Committee and/or the 
Leveraged Finance Committee in 1997 and 1998. 

6. All documents typically or ordinarily generated by and for the Leveraged 
Finance Commitment Committee and/or the Leveraged Finance Committee in the course of a 
transaction in 1997 and 1998. 

7. The proces.s. procedures, and requirements for prep�g, approving, or 
issuing "highly confident" letters in 1997 and 1998. 

8. All non-transaction specific documents generated in connection with 
preparing, approving, or issuing "highly c9n:fident" letters in 1997 and 1998. 

/ 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

IN THE FIFTEENTH JUDICIAL 
CIRCUIT IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant( s ). 

AMENDED NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated and Morgan 

Stanley Senior Funding, Inc. will take the videotaped deposition of James Maher, pursuant to 

Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take place on 

November 3, 2004 at 9:00 a.m. and continue until completed at the offices of Kirkland & Ellis, 

LLP, 153 East 53rd Street, New York, New York, 10022. Morgan Stanley & Company 

Incorporated and Morgan Stanley Senior Funding reserve the right to seek additional deposition 

testimony form Mr. Maher in the event that such examination is not completed on November 3, 

2004. The deposition will be taken before a person authorized to administer oaths· and recorded· 

by stenographic and videographic means. The video operator will be Esquire Deposition 

Services of 216 E. 45th Street in New York, New York. The witness is instructed to bring all 

1 
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books, papers, and other things.in his possession or under his control relevant to this lawsuit (and 

not previously produced in discovery) to the examination. 

2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel ofrecord on the attached service list by facsimile and Federal Express on this 18th day 

of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding, Inc. 

Joseph Ianno, Jr. (FL Bar No. 655351) 
CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

3 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

IN THE FIFTEENTH JUDICIAL 
CIRCUIT IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant( s ). 

AMENDED NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated and Morgan 

Stanley Senior Funding, Inc. will take the videotaped deposition of James Maher, pursuant to 

Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take place on 

November 3, 2004 at 9:00 a.m. and continue until completed at the offices of Kirkland & Ellis, 

LLP, 153 East 53rd Street, New York, New York, 10022. Morgan Stanley & Company 

Incorporated and Morgan Stanley Senior Funding reserve the right to seek additional deposition 

testimony form Mr. Maher in the event that such examination is not completed on November 3, 

2004. The deposition will be taken before a person authorized to administer oaths· and recorded· 

by stenographic and videographic means. The video operator will be Esquire Deposition 

Services of 216 E. 45th Street in New York, New York. The witness is instructed to bring all 

1 
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books, papers, and other things.in his possession or under his control relevant to this lawsuit (and 

not previously produced in discovery) to the examination. 

2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel ofrecord on the attached service list by facsimile and Federal Express on this 18th day 

of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding, Inc. 

Joseph Ianno, Jr. (FL Bar No. 655351) 
CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

3 
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SERVICE LIST 

Counsel for Coleman(Parent) Holdings & MacAndrews & Forbes 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

4 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

IN THE FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ), 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant(s). 

AMENDED NOTICE OF VIDEOTAPED DEPOSITION 

PL�ASE TAKE NOTICE that Morgan Stanley & Company Incorporated and Morgan 

Stanley Senior Funding, Inc. will take the videotaped deposition of Ronald Perelman, pursuant to 

Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take place on 

October 26, 2004 at 9:30 a.m. and October 27, 2004 at 9:30 a.m. and continue from day to day 

until completed at the offices of Carlton Fields, P.A., 222 Lakeview Ave., Suite 1400, West Palm 

Beach, Florida 33401. The deposition will be taken before a person authorized to administer 

oaths and recorded by stenographic and videographic means. The video operator will be Esquire 

Deposition Services Courthouse Tower, 44 West Flagler Street, 14th Floor, Miami, Florida. The 

witness is instructed to bring all books, papers, and other things in his possession or under his 

control relevant to this lawsuit (and not previously produced in discovery) to the examination. 

1 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 18th day 

of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding, Inc. 

Joseph Ianno, Jr. (FL Bar No. 655351) 
CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: ( 561) 659-7368 
E-mail: jianno@carltonfields.com 

2 
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SERVICE LIST 

Counsel for Coleman(Parent) Holdings & MacAndrews & Forbes 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

3 
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+THE FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 Al 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

�����������������' 
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 
vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that MacAndrews & Forbes Holdings Inc. will take the 
deposition upon oral examination of the following parties and-witnesses pursuant to Florida Rule 
of Civil Procedure 1.310 on the dates set forth below: 

DEPONENT DATE AND TIME 
Mitch Petrick November 1-2, 2004 

Simon Rankin October 25, 2004 

Morgan Stanley Senior Funding, Inc. on topics October 25, 2004 
identified on Exhibit A. 

Morgan Stanley Senior Funding, Inc. on topics October 29, 2004 
identified on Exhibit B. 

Morgan Stanley Senior Funding, Inc. on topics November 10, 2004 
identified on Exhibit C. 

Morgan Stanley Senior Funding, Inc. on topics October 27, 2004 
identified on Exhibit D. 
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All of the depositions will be conducted at Searcy Denney Scarola Barnhart & Shipley, 
P.A. 02139 Palm Beach Lakes Boulevard, West Palm Beach, Florida 33402 and will begin at 
9:30 a.m. The depositions will be recorded by videotape and stenographic means .. The 
videographer will be Esquire Deposition Services. The depositions will be taken before a person 
authorized to administer oaths and will continue day to day until completed. 

With respect to the depositions of Morgan Stanley Senior Funding. Inc. ("MSSF') 
identified above, please designate one or more officers, directors, managing agents, or other 
persons to testify on your behalf and state the matters on which each person designated will 
testify. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List this 18th day of October 2004. 

Dated: October 18, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Document Number: 1167311 

COLEMAN (PARENT) HOLDINGS INC. 

Byo� 
One oflts Attorneys 

Jack Scarola 
SEARCY DBNNBY SCAROLA BARNHART 

& SHIPLEY P.A. 
· 2139 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 33409 
"(561} 686-6300 

-2-
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C. 

Sumner Square, 1615 M Street N.W., 
Suite 400 

Washingto� D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP · 

655 Fifteenth Street, N.W. 
Suite 1200 

Washington, D.C. 20005 

Joseph Janna, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 

West Palm Beach, FL 33401 

312 527 0484 P.12/16 

16div-007445



OCT-18-2004 19:30 JENNER AND BLOCK LLP 312 527 0484 P.13/16 

Exhibit A 

CORPORATE DEfOSITION"TOPICS 

1. All misrepresentations and/or omissions which MSSF contends were committed 
by or on behalf of MacAndrews & Forbes Holdings Inc., Coleman (Parent) Holdings Inc. 
("CPH"), or The Coleman Company, Inc. in connection with Sunbeam's acquisition of CPH's 
interest in The Coleman Company, Inc., including, but not limited to the following: 

A. The identities of the individuals who allegedly made misrepresentations and/or 
omissions that MSSF allegedly relied upon. 

made; 
B. The individual(s) to whom the alleged misrepresentations and/or omissions were 

C. The date and time that each alleged misrepresentation and/or omission was made; 

D. The identities of the individuals who relied upon the alleged misrepresentations 
and/or omissions; 

E. The reliance of each individual on the alleged misrepresentations and/or 
omissions. 

16div-007446



OCT-18-2004 19:30 JENNER AND BLOCK LLP 

ExhibitB 

CORPORATE DEPOSITION TOPICS 

312 527 0484 P.14/16 

1. The authenticity, creation, use, maintenance, and business purpose of 
documents produced by Morgan Stanley & Co., Inc. and Morgan Stanley Senior Funding, Inc. at 
Bates Nos. Morgan Stanley Confidential 0084771.:.0085783 and Morgan Stanley Confidential 
0094003-0094032. 
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Exhibit C 

CORfORATE DEPOSITION TOPICS 

312 527 0484 P.15/16 

1. The value of American Household, Inc. on the following dates: (a) February 6, 2001; and 
(b) September 20, 2004. 

2. The value of Morgan Stanley Senior Funding, Inc.'s interest in American Household, Inc. 
on the following dates: (a) February 6, 2001; and (b) September 20, 2004. 
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ExhibitD 

CORPORATE DEPOSITION TOPICS 

312 527 0484 P.16/16 

1. All fees, expenses, other compensation, or assets billed by or otherwise 
due to Morgan Stanley {Jl. Co., Inc. ("MS&Co.'), Morgan Stanley Senior Funding, Inc. 
("MSSF"), or any of their affiliates concerning or on behalf of Sunbeam Corp. (including 
American Household, Inc.) and all fees, expenses, other compensation, or assets paid or provided 
by or on behalf of Sunbeam Coq>. (including American Household., Inc.) to MS&Co., MSSF, or 
any of their affiliates. 

TOTAL P.16 
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CARLTON FIELDS, P.A. 
AlTORNEYSATLAW 

ESPERANTB 
222 LAKEVIEW A VENUE. SUITB 1400 

WEST PALM BEACH, FLORIDA 33401-6149 

Date: October 19, 2004 

To: Jack Scarola 
Jerold Solovy/Michael Brody 
Thomas Clare 

Rebecca BeynoJJ/Madc: Hansen 

From: Joyce Dillard, CLA 

Client/Matter No.: 47877/14092 

MAILING ADDRESS 
P.O. BOX 150, WEST PALM BEACH, FL 33402-0150 

TBL (561) 659-7070 FAX (S61) 6:S9-7368 

FAX COVER SHEET 

I Phone Number I Fax Number 

(561) ()86-tj300 (561) 684-5816 

(312) 222-9350 (312) 840-7711 

(202) 879-599.3 (202) 879-5200 

(202) 326-7900 (202) 326-1999 

(561) 659-7070 (561) 659-7368 

Employee No.: 

Total Number of PBPes Bein11: Tran1mitted. locludin1t Cover Sheet: 9 

Message: 
Coleman v. Morgan Stanley & Co., Inc. 
Morgan Stanley Senior Funding. Inc. v. MacAndrews & Forbes Holdings, Inc. 

To follow please find a copy of Joe Ianno's letter to Jack Scarola of today's date with enclosed 
motion. 

�001/009 

COriginal to follow V'ra Regular Mail D Original will Not be Sent D Original will follow via Overnight Courier 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

The: infimnation conlalncd In lhi1 f'acaimilc 11E&1111gc i1 al!Dmey privileged and ganfidenlial fnfQmllllion lntcndcd only far the llBC of the individual or 
enlity named abo\le. If Ille reader or this mea11.p is .not the illtendecl l'eeipienr, you 11re hereby nolified dto.t 811Y clissemilmiOll, dislnbulion or copy of 
!his oommunic:e.don is slricdy prohlblllld. If you 1-vo 1"Ci¥W this communication in mor, please imrnedilllel)' notify us by �lqibonc (If 1gng 
di&lllncc, plCSBc call collect) lllld return il!c original message to us ai Ille above 1Cldl'ISS via Ille U.S. Posral Se:vice. 1111111k )'OU • 

........... ............•..•.•..•.••...•.. , ............................................................. . 

IF lHERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 
(561) 659-7070 

TELECOPIEROPERATOR: -----------------��-�---

WPB#S66762.3 CARLTON FIELDS, P.A. 

TAMPA ORIANDO TALLAHASSEE WESTPAIMBEACH ST. PETERSBURG 

16div-007450
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CARLTON FIELDS 
ATTORNEYS AT LAW 

October 19, 2004 

ATLANTA 
MIAMI 

ORIANDO 
ST. PETERSBURG 

TALWiASSEE 
TAMPA 

� 002/009 

WEST PAIM r.EACH 

&p.re1n16 
222 l4keYle..,. Av•nuo, Suila 1400 
WaslPalm B..uch, Florida 33401·6149 
P.O. lox ISO 
W6al Palm l1aah, Flarida 3341n.OI SO 

561.650.7070 
,:i6 l ..659 .7368 fa11 
www.carlionlleldt.co111 

Jack Scarolc, Esq. 
Saarcy, Denney, et al. 

VIA FACSIMILE 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33A01 

Re: Coleman (Parent} Holdings Inc. v. Morgan Stanley & Co. Inc. 
Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings, Inc. 

Dear Jack: 

Enclosed please find a copy of Morgan Stanley's Motion for Issuance of Commissions and 
its·attcched proposed Agreed Order. Due to upcoming discovery deadlines, please advise at 
your earliest opportunity if we can submit the Agreed Order in the form enclosed. 

Thank you. 

/jed 

Enclosure 

cc: Jerry Solovy and Michael Brody (w/encl.) 
Thomas Clare lw/encl.J 
Rebecca Beynon (w/encl.) 

WPJJ#56f.93R.7 

Sincerely, 
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IN TIIE FIFTEENTH JUDICIAL ClRCIBT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 Al 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SBNIOR FUNDING, INC., 

Plaintiff, 

vs. CASE NO: CA 03-5165 AI 

MACANDREWS & FORBES HOLDJNGS, INC., 

Defendant. 

�����������-----�---' 

MORGAN STANLEY & CO. INCORPORATED AND MORGAN STANLEY 
SENIOR FUNDING, INC.'S MOilON FOR ISSUANCE OF COMMISSIONS 

Defendant, Morgan Stanley & Co. Incorporated, and Plaintiff; Morgan Stanley Senior 

Funding, Inc. (collectively ''Morgan Stanley'? file their Motion for Issuance of Commissions and 

states: 

1. Morgan Stanley needs to depose and obtain documents concerning this case from the 

following witnesses residing in New York and Delaware: 

WPB#S7338S.2 

Glenn Dickes 

New York, NY 

1 
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Allison L. Amorison 
Skadden, Arps, Slate, Meager & Flom, LLP 
One Rodney Square 
Wilmington, DE 19899 

Blaine (Fin) V. Fog 
Skadden, Arps, Slate, Meager & Flom LLP 
Four Times Square 
New York. NY 10036 

The commissioners that Morgan Stanley seeks to have appointed are: 

Esquire Deposition Services 
216 E. 4Sth Street, 8th FL 
New York, New York 10017-3304 

Esquire Deposition Services 
1 Commerce Center, Suite 760 
Wilmington, DE 19801 

or any person duly authorized by it and able to administer oaths pursuant to the Jaws of New 

York and Delaware. 

It! 004/009 

2. MS & Co. requests that this Court issue a commission appointing commissioners in 

New York and Dela.ware to take the videotaped testimony of the above witness under oath and 

on oral examination in accordance with Fla R Civ. P. 1.300 and 1.310 and Florida Statutes 

§ 92.251. 

3. Attached as Exhibit "A" is the proposed commission to the commissioners in New 

and Delaware authorizing them to take the depositions of the witnesses identified above. 

WHEREFORE, Morgan Stanley respect:fully requests that this Court issue the 

commission in the form attached as Exhibit "'A." 

WPB#.57338S.2 2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a 1rue and correct copy of the foregoing has been .furnished to 
� 

all counsel of record on the attached service list by facsimile and Federal Express on this /q -

day of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street. N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ID 
Rebecca A Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Stree� N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-1999 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Seniot" 
Funding, Inc. 

WPB#S73385.2 

CARLTON FIELDS, P.J\.. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

3 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Micha.el Brody 
JENNER & BLOCK, LLC 
One mM Plaza, Suite 400 
Chica.go, IL 60611 

wPB#5733BS.2 

CARLTON FIELDS WPB Ill 006/009 

SERVICE LIST 

4 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., . 

Plaintiff, 

vs. 

MACANDREWS & FORBES ROLDlNGS, INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
JN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

PROPOSED 

CASE NO; CA 03-5165 AI 

AGREED ORDER APPOOOJNG COMMJSSIONERS REGARDING THE 
DEPOSITIONS OF QLENN DICKES. BLAINE Y, FOG. AND ALLISON AMORISON 

TIIlS CAUSE, having come: before the Court on Morgan Stanley & Co. Incorporated and 

Morgan Stanley Senior Funding, Inc. 's ("Morgan Stanley") Motion for Issuance of Commissions 

of out-of·state depositions. After reviewing the pleadings and being advised of the agreement of 

the parties, it is ORDERED AND ADnJDGBD that: 

1. Morgan Stanley's desires to take the videotaped depositions of and obtain documents 

from the following out of state witnesses who reside in New York and Delaware is Granted: 

Glenn Dickes 

Allison L. Amorison 
Ska.dden, Arps, Slate, Meager & Flom, LLP 

EXHIBIT 

wPBfi!S85503. l 1 
A 
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One Rodney Square 
Wilmington, DE I 9899 

Blaine (Fin) V. Fog 

CARLTON FIELDS WPB 

Skadden, Alps, Slate, Meager & Flom, LLP 
Four Time Square 
NewYork,NY 10036 

� 008/009 

2. The following commissioners, or any person duly authorized by him. is appointed as 

commissioners to take the videotaped testimony (and obtain the requested documentation) of the 

above witnesses and other witnesses whose discovery is sought in the commissions' jurisdiction 

under oath and on oral examination in accordance with the applicable Florida Statutes and Rules 

of Civil Procedure: 

Esquire Deposition Sei.vices 
216 E. 4Sth Street, 8th FL 
New York, New York 10017-3304 

Esquire Deposition Services 
1 Commerce Center, Suite 760 
Wilmington, DE 19801 

• 

or any person able to administer oaths pursuant to the laws of New York and Delaware and duly 

authorized by him. 

3. This order does not pwport to grant the power of the commissioners appointed to 

subpoena witnesses or documents, but simply the power to administer oaths and transcribe 

deposition testimony. 

DONE AND ORDERED in Chambers. West Palm Beach, Palm Beach County, Florida 

this __ day of October, 2004. 

WPB#.S85S03.l 2 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Copies furnished to: 

Joseph Ianno, Jr. 
222 Lakeview Ave., Suite 1400 
West Palm Bea.ch, FL 33401 

Thoma9 Clare 
655 15th Street, NW, Suite 1200 
Washington, DC 20005 

John Scarola 
2139 Palm Beach Lakes Blvd. 
West Palm Bea.ch, FL 33409 

Jerold S. Solovy 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 

WPll#58S503.I 

CARLTON FIELDS WPB � 009/009 

3 
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CARLTON FIELDS, P.A. 

ESPERANTE 
222 LAKEVIBW AVENUE, SUITE 1400 

WEST PALM BEACH, FLORIDA 33401-6149 

Dates October 19, 2004 

To: Jack Scarola 

Jerold Solovy/Michael Brody 

Thomas Clare 

Rebecca Beynon/Miuk HllIISen 

From; Joyce Dillard, CI.A 

Client/Matter No.: 47877/14092 

ATTORNEYS AT LAW 

MAILING ADDRESS 
P.O. BOX ISO, WEST PALM BEACH, FL 33402-0150 

TEL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

I Phone Number I Fax Number 

(561) 686-6300 (561) 684-5816 

(312) 222-9350 (312) 840-7711 

(202) 879-:S993 (202) 879-5200 

(202) 326-7900 (202) 326-7999 

(561) 659-7070 (561) 659-7368 

Employee No.: 

Total Number of Paees Deina: Trammlttedi lncludine Cover Sheet: 13 

Message: 

Coleman v. Morgan Stanley & Co., Inc. 

Morgan Stanley Senior Funding, Inc. v, MacAndrews & Forbes Holdings, Inc. 

To follow please find a copy of Morgan Stanley's Motion for Protective Order. 

� 001/013 

Doriginttl to follow Via Reguldr Mail [J Ot1glaal will Not be Sent Cl Original will/oUow 'Via ONrnight CoMrkr 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

The: inf'Qmllltion contain\ld in lhia taaaimile mesaage is auorney privileged and con1idenlial infonnariorl. llltellded only for the use ofthe individual or 
entil.)' named above. If the reader of !his message is not the intended recipient, you are hereby nod fled that any dissemination, di&tnlx11ion or c0py of 
this co111municalion is strictly prohibi1etl. If you have rcc:clwd this communication in tm>r, plimc immediately notify w; by telephone (if long 
disiance, 'Please call collect) and recum 1he original mess:ige to us at !he a.hove addtess Yi.a the U.S. Pos1al Seivice. Thank yo11 • 

•••••••••••••••••••••••••••••••••••••••••••••••••••• •••••••••••••••••••••••••••••••••••••••••••••••••••• 

IF THERE ARE ANY PROBl.EMS OR COMPl.ICATIONS, Pl.EASE NOTIFY' US IMMEDIATELY AT: 
(561) 659-7070 

TELECOPIER OPE!RATM: ---------------------------

WPB#S66762.3 CARLTON FlBLDS, P.A. 

TAMPA ORI.ANDO TAU.AHASS55 WfiST PALM 85ACH ST. PfiTERSBURG MTAMI 
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COLEMAN (P ARENT)-HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 
·. 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

MOTION FOR PROTECTIVE ORDER 

Defendant, Morgan Stanley & Co. Inc. and Plaintiff, Morgan Stanley Senior Funding, 

Inc, (collectively "Morgan Stanley'"), request that this Court enter a Protective Order pursuant to 

Fla. R Civ. P. l.280(c) that relieves Morgan Stanley of the obligation to appear for videotaped 

depositions on October 29, 2004, pursuant to the Notice of Taking Videotaped Deposition served 

on September 30, 2004, by Coleman (Parent) Holdings Inc. ("'CPH"). In support, Morgan 

Stanley states as follows: 

1. On July 6, 2004, CPH served its Second Set of Requests for Admission, 

consisting of two separately-numbered reque�s. Requests for Admission Numbers 1 and 2 

WPB#S8S243.2 

16div-007460



10/19/2004 10:12 FAX 561 859 7368 CARLTON FIELDS WPB � 003/013 

Coleman (Parent) Holdings, Inc. \/. Morgan Stanley &: Co., Inc. 
Case No: CA 03-5045 AI consolidated with Case No: CA 03-5165 AI 

Motion for Protective Order 
P11ge2 

concern documents bearing Bates-numbers Morgan Stanley Confidential 0084771 - 0085783 and 

Morgan Stanley Confidential 0094003 - 0094032. Requests for Admission Number 1 asked 

Morgan Stanley to '1[a]dmit that documents bates-numbered Morgan Stanley Confidential 

0084771through0085783 and Morgan Stanley Confidential 0094003 through 0094032 are true 

and authentic copies of original documents within the meaning of Florida Evidence Code § 

90.901." In its Responses and Objections to Coleman (Parent) Holdings Inc.'s Second Set of 

Requests for Admission served on August 6, 2004 ( .. Responses''), Morgan Stanley admitted that 

the referenced documents are true and authentic copies of the original documents. 

2. Request for Admission Number 2 · asked Morgan Stanley to "(a]dmit that 

documents bates-numbered Morgan Stanley Confidential 0084771 through 0085783 and Morgan 

Stanley Confidential 0094003 through 0094032 are records of regularly conducted business 

activity within the meaning of Florida Evidence Code § 90.803(6)." In its Responses, Morgan 

Stanley admitted that '1the referenced documents are generated in the course of regularly 

conducted business activity, but denie[ d] that the documents, which largely re.fleet the opinions 

of out-of-court declarants, qualify for the hearsay exception of Florida Evidence Code § 

90.803(6)." Additionally, Morgan Stanley reserved all evidentiary objections to the admissibility 

of the referenced documents. 

3. On August 18, 2004, CPH filed a Motion to Compel seeking an order from the 

Court directing Morgan Stanley to supplement its responses to Request for Admission Nlimber 2. 

On September 23, 2004, this Court heard argument on the Motion to Compel and denied the 

motion. 

WPB#S8S243.2 2 
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Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
Case No: CA 03-5045 Al consolidated with Case No: CA 03-S16S AI 

Motion for Protective Order 
Page 3 

4. On September 30, 2004, CPH served its Notice of Taking Videotaped Deposition 

of the "officers, directors, managing agents, or other persons to testify" to the "authenticity, 

creation, use, maintenance, and business purpos e of documents produced by Morgan Stanley and 

Morgan Stanley Senior Funding, Inc. at Bates-Nos. Morgan Stanley Confidential 0084771-

085783 and Morgan Stanley Confidential 0094003-0094032.,, A copy of CPH's Notice of 

Taking Videotaped Depositions is attached as E:x;hibit "A." 

S. The documents referenced in both the Notice of Taking Videotaped Deposition 

and the Requests for Admission Nos. 1 and 2 are personnel evaluation materials for 28 current 
. 

and former Morgan Stanley employees, consisting of 1044 pages. 

6. CPH's attempt to take the October 29, 2004 depositions is not reasonably 

calculated to lead to the discovery of admissible evidence, is unduly burdensome and harassing. 

7. First, Morgan has already produced the documents, and the documents have 

already been the subject of a large amount of the Court's and counsel's time. Morgan Stanley 

admitted that the documents are generated in the course of regularly conducted business activity 

in its Responses of August 6, 2004. 

8. In its Responses, Morgan �tanley and MSSF reserved their right to object to the 
contents of the documents because they contain hearsay opinions of out-of-court declarants and, 

therefore, their trustworthiness and admissibility as evidenc e are in question. The admissibility 

and trustworthiness of the subject documents is a legal determination to be made by this Court at 

trial pursuant to Fla. Stat. § 90.403 and §90.801 et seq. The taking of any videotaped depositions 

of any officer, director, managing agent, or other person regarding these documents will most 

certainly not alter their legal status as hearsay opinions of out-of-court declarants. Further, the 

wPB#585243.2 3 
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Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Jnc. 
Case No: CA 03-5045 Al cDDSolidated with Case No: CA 03-5165 AI 

Motion for Protective Oeder 
Page4 

deposition testimony will not change the objections that Morgan Stanley has with respect to the 

trustworthiness and admissibility of the documents. Therefore, pretrial testimony such as that 

sought in the Notice of Taking Videotaped Deposition is wmecessary, harassing, and not 

reasonably calculated to the discovery of admissible evidence. 

9. Even if the videotaped depos itions are allowed to go forward, the evidence that is 

the subject of the depositions mu.st meet the criteria contained in Fla. Stat. § 90.803. Once again, 

any determination that the evidence meets the criteria in § 90.803 is a legal detennination for this 

Court to make. Taking videotaped depositions will not aid or assist the Court's detennination 

because the documents have already b� produced, and Morgan Stanley has already admitted 

that the documents were generated and kept in the ordinary course of a regularly conducted 

business activity. 

10. Further, under the extremely compressed schedule for discovery and depositions 

in this matt61", it is unduly burdensome and harassing to require counsel to attend unnecessary 

depositions and incur unnecessary time and expense in doing so. With regard to "authenticity" 

and "business pwpose," it is unduly burdensome and harassing to require to require Morgan 

Stanley to testify again as to the authenticity and business purpose of the referenced documents 

because Morgan Stanley has already done so in its Responses. Further, it is unduly burdensome 

and harassing to require Morgan Stanley to testify as to the "maintenance" and "business 

purpose" of the referenced documents because they already testified to the fact that the 

documents were "generated in the course of regularly conducted business activity." 

11. It is unduly burdensome and harassing for Morgan Stanley to testify as to the 

"creation" of the referenced documents. CPH has not defined "creation" and it is wiclear 

wPB#S85243 .z 4 . 
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Coleman (Parent) Holdings. lnc. v. Morgan Stanley & Co .. Inc. 
Caso No: CA 03-5045 AI consolidated with Case No: CA 03-5165 AI 

Motion for Protective Order 
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whether, for instance, if the ''creation,, refers to the form of the documents, the content of the 

documents, the creation date of the documents, the creation of the file w�ch contains the 

document, or some other form of "creation"; therefore, this tenn is vague and ambiguous Under 

these circumstances, it is impossible for Morgan Stanley to designate the officer, director, 

managing agent, or other person who can testify as to the "creation" of the documents, 

12. With respect to Morgan Stanley testifying as to the ''use" of the docwnents, 

Morgan Stanley admitted in its Re5ponses that the documents are records generated in the course 

of regularly conducted business activity. The docwnents. are personnel evaluations. Any 

testimony as to use will not aid _the cowt's deteimination of the documents' admissibility. 

Additionally, any testimony as to the use of the documents is not reasonably related to the issues 

as framed by the pleadings of the instant case. Therefore, such testimony is irrelevant, unduly 

burdensome, harassing. and not calculated to lead to the discovery of admissible evidence. 

WHEREFORE, Morgan Stanley respectfully requests that this Court enter an Order: 

(a) 

(b) 

WPB#S8S243.2 

Prohibiting CPH from taking the October 29, 2004, deposition; and 

Fashioning such other and further relief as this Court deems just and proper. 

s 
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Coleman (Parent) Holdillgs. Inc. v. Morgan Stanley & Ca., inc. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been :furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this /qr/A.,,., 
day of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawtence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. :Brown 
KIRKLAND & ELLIS LLP 
655 15t11 Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: "(202) 879-5000 
Facsimile: (202) 819·5200 

Mark C. Hansen 
James M. Webster, m 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan. Stanley Senior 
Funding, Inc. 

WPB#585243.2 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach. FL 33401 
Telephone: (561) 659·7070 
Facsimile: (S61) 659-7368 
E-mail: jianno@carltonfields.com 

BY:��.L 
Joseph lanno, Jr. 7 llf.t./J 
Florida Bar No. 655351 
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Jack Scarola 
SEARCY7 DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach. FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One .IBM Plaza. Suite 400 
Chicago,IL 60611 

Wl'6#585243.2 

CARLTON FIELDS WPB ld!OOB/013 

Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
Case No: CA 03-5045 AI consolidated with Case No: CA 03-5165 AI 

Motion for Protective Order 
Page 7 

SERVICE LIST 
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IN THE FIFTEENTH IDDICIAL CIRCUIT 
IN AND FOR PALM BEACHt COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS JNC., 

Plaintiff'.. 

vs. 

MORGAN STANLEY & CO., JNC., 
Defendant. 

CASE NO. CA 03-5045 AI 

I ---�����------��---����-------
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MACANDREWS &. FORBES HOIDINGS JNC., 
et al .• 

Defendants. 
I 

NOTICE OFTAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KlRKLAND & BLLis, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Wasbingto� D.C. 2000s 

Joseph Ianno, Jr., Esq. 
CARLTON FmI.Ds, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiffi'Defendant Coleman (Parent) Holdings Inc. 
("CPH'') requests the deposition upou oral examination of Plaintiff Morgan Stanley Senior 
F1.mding, Inc. and Defendant Morgan Stanley & Co., Jnc. pursuant to Florida Rule of Civil 
Procedure 1.310 on the date and times set forth below: 

Morgan Stanley Senior Fun.cling. Inc. 

Morgan Stanley & Co., Inc. 

October 29, 2004 at 9:30 a.m. 

October 29� 2004 at 1:30 p.m. 

The depositions will be reconJed by stenof!phic and videographic means at the 
offices of Esquire Deposition Services, 216 E. 45 Street, ga. floor, New York, New York 
10017-3004. The videographer willbe Esquire Deposition Services. The depositions will be 
taken before a person authorized to administer oaths and will continue day to day lUltil 
complete. 

The depositions are being taken with respect to tho topics described. on the attached 
Exhibits A (topics for Morgan Stanley Senior Funding. Inc.) and B (topics for Morgan Stanley 
& Co., Inc.). Please designate one or more officers, directors, managing agents, or other 

EXHIBIT 

A 
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persons to testify on your behalf and state the matters on which each person designated will 
testify. 

�010/013 

I HEREBY CERTIFY that a true and couect copy o:f'tbe foregoing has been served by 
facsimile and mail to all counsel on the attached Seivice List, this 30th day of September, 
2004. 

Dated: September 30, 2004 

Jerold s. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER. & BLOCK LLP 
One mM Plaza, Suite 4400 
Chicago, Dlinois 60611 
(312) 222·9350 

COLEMAN (PARENT) HOLDINGS INC. 

By: 
One oflts Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA B.u.NHART 

& SHIPLBY P.A. 
2139 Palm Beach Lakes Blvd. 

West Palm Beac� Florida 33409 
(561) 686-6300 

2 
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E1hibitA 

CORPORATE DEPOSITION TOPICS FOR MSSF 

1. The authenticity, creation1 use, maintenance, and . business pUipose of 
dOcum.ents produced by Morgan Stanley and Morgan Stanley Senior Fllllding, Inc. at Bates Nos. 
Morgan Stanley Confidential 0084771-0085783 and Morgan Stanley Confidential 0094003-
00940.32. 

3 
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ExhlbitB 

CORPORATE DEPOSmON TOPICS FOR MS&Co. 

1. The authenticity, creation, use, maintenance, and business pwpose of documents 
produced by Morgan Stanley and Morpn Stanley Senior Funding, Jnc. at Bates Nos. Morgan 
Stanley Confidential 0084nt -0085783 and Mor1an Stanley Confidential 0094003--0094032. 

4 
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Thomas A. Clare, Esq. 
K1aKLAND & ELLIS, LLP 
655 Fifteenth Street. N.W. 
Suite 1200 
Washington. D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

CARLTON FIELDS WPB la! 013/013 

SERVICE LIST 

s 
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FAX TRANSMITTAL 

Date: 

To: 

From: 

October 20, 2004 

Thomas A. Clare, Esq. 

Joseph lanno, Jr., Esq. 

John Scarola, Esq. 

Mark C. Hansen, Esq. 

Elizabeth A. Coleman 
312 923-2608 

Employee Number: 013459 

312 527 0484 P.01/12 

.JENNER&BLOCK 

Jenner Be Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312 222-9350 
wwwJenner.com 

Fax: 
Voice: 

Fax: 
Voice: 

Fax: 
Voice: 

Fax: 
Voice: 

Client Number: 

Chicago 
Dallas 
Washington, DC 

(202) 879-5200 
(202) 879-5993 

(561) 659-7368 
(561) 659-7070 

(561) 684-5816 (before S PM) 
(561) 686-6350, Ext. 140 

(202) 326-7999 
(202) 326-7900 

41198-10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain information that is attorney 
work product, privileged, confidential, and exempt from disoloslll'CI under applicable Jaw. If the reader of this message is not the' intended recipient, or the 
employee or agent respon11'ble for delivering the message to the intended recipient, you arc hereby.notified that any dissemination, distn"bution, or copying 
of this communication is strictly prohibited. If you have received this communication in error, please notify us immediately by telephone, and return lhe 
original message to us at the above address via postal servic"' Thank you. 

Message: 

Total number of pages including this cover sheet: l;t 

If you do not receive all pages, please call: 312 222-9350 

Secretary: Melissa Voss 

Time Sent: 

Sent By: 

Extension: 6189 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 
MORGAN STANLEY & CO., JNC., 

Def endan� 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

���������������---"' 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, Case No. CA 03-5165 AI 

vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 

NOTICE OF PRODUCTION FROM NON-PARTY 

TO: 

Thomas A. Clare, Esq. 
KIRK.LAND & ELLIS, LLP 

655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Mark C. Hansen 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P .L.L.C. 

Sumner Square 
1615 M Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

YOU ARE NOTIFIED that after ten days from the date of service of this Notice, if 

service is by delivery, or 15 days from the date of service, if service is by mail, and if no 

objection is received from any party, the undersigned will issue or apply to the Clerk of this 
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Coleman (Parent) Holdings, Inc. vs Morgan Stanley & Co., Inc. 
2003 CA 005045 Al 
Notice of Production from Non-Party 

Court for issuance of the attached Subpoena directed to the following individual(s) to produce 

the items listed at the time and place specified in the attached Subpoena Duces Tecum. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax to all Counsel on the attached list, this '74� day of �004. 

Jae carola, Esq. 
Flo ·ttaBarNo.: 169440 
SEARCY DENNEY SCAROLA 
BARNHART & SHIPLEY, P.A. 

2 139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 

Jerold S. Solovy, Esq. 
JENNER & BLOCK LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 
Phone: (312) 222-9350 
Fax: (312) 527-0484 

Attomeys for CPH and MAFCO 
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Joseph Ianno, Jr., Esquire 
CARL TON FIELDS, ET AL. 
222 Lakeview Avenue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
KIRKLAND AND ELLIS 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Mark C. Hansen 
KELLOGG, HUBER, HANSEN, 

TODD & EVANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

CHICAGO_l 168S90_1 

COUNSEL LIST 

312 527 0484 P.04/12 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

����������������' 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al, 

Defendants. 

SUBPOENA DUCES TECUM 

THE STATE OF FLORIDA 

TO: Custodian of Records 
Sunbeam Corporation 
(n/k/a American Household, Inc.) 
2381 Executive Center Drive 
Boca Raton, Florida 33431 

YOU ARE COMMANDED to appear at Searcy Denney Scarola Barnhart & Shipley, 

P.A., 2139 Palm Beach Lakes Boulevard, West Palm Beach, FL, 33409 pursuant to the 

subpoena issued by the Circuit Court of the Fifteenth Judicial District of Florida and Florida 

Rule of Civil Procedure 1.310 on November 2, 2004 at 9:30 am., and to have with you at that 

time and place the documents specified on the attached Exhibit A. 

If you fail to: 

1) Appear as specified; or 

2) Furnish the records instead of appearing as provided above; or 

16div-007476
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Coleman (Parent) Holdings, Inc. vs Morgan Stanley & Co., Inc. 
2003 CA 005045 AI 

Subpoena Duces Tecum 

3) Object to this subpoena, 

312 527 0484 P.06/12 

You may be in contempt of court. You are subpoenaed to 
_
appear by the following

_ 

attorney, and unless excused from this subpoena by this attorney or the court, you shall 

respond to this subpoena as directed. 

DATED this 20th day of October, 2004. 

Jack Sc� 
Florida �440 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 

Jerold S. Solovy, Esq. 
JENNER & BLOCK LLP 

One IBM Plaza 
Chicago, IL 60611 
Phone: (312) 222-9350 
Fax: (312) 527-0484 

• 

Attorneys for CPR and MAFCO 

2 
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CERTIFICATION OF RESPONSE TO 

SUBPOENA DUCES TECUM WITHOUT DEPOsmoN 

STATE OF FLORIDA 
COUNTY OF ------

The undersigned, as custodian of records for Banlc of America National Trust and 

Savings Corporation, certifies that the attached documents consisting of __ pages 

represents a true copy of All items within my possession, custody or control which are 

described in the Subpoena Duces Tecum Without Deposition served on me in the above styled 

action and each page is numbered by me for identification. Production is complete and has 

been numbered by the custodian of records. 

It is further certified that originals of the items produced are maintained under the 

direction, custody and control of the undersigned. 

The foregoing Certification was acknowledged before me, an officer duly authorized in 

the State and County aforesaid to take acknowledgements, this day of --

20__,who: 

[] is personally known to me; or 

[] has produced as identification; and who: 

[] did or 

[] did not, take an oath, 

and who executed the foregoing certification, and who acknowledged the foregoing 

certification to be freely and voluntarily executed for the purposes therein recited. 

Notary Public, State of Florida at Large 

My Commission Expires: 
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EXHIBIT A 

SUBPOENA DUCES TECUM TO CUSTODIAN OF RECORDS OF NON-PARTY 
SUNBEAM CORPORATION CN/K/A AMERICAN HOUSEHOLD, INC.) 

You are hereby requested to produce the following documents pursuant to the 

definitions and instructions contained herein: 

DOCYMENTS REQUESTED 

1. Docwnents sufficient to show the actual and projected sales, profitability, and 

gross margins of all Coleman-related operating companies from January 1, 1996 to the present. 

2. Documents from January 1, 2003 to the present concerning the sale or possible 

sale of all or part of Sunbeam or American Household, Inc. ("A1Il"). 

3. Documents from January 1 ,  2003 to the present concerning the value of 

American Household, Inc., or any portion of AID. 

4. Financial statements of Alil from January 1, 2003 to the present. 

5. Financial projections of AHI from January 1, 2003 to the present. 

. 6. Documents concerning Jarden Corporation's acquisition of AHi, which 

acquisition was publicly announced on September 20, 2004. 

DEFINITIONS 

1. "Coleman,, means The Coleman Company, Inc. and any of its predecessors, 

successors, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

2. "Sunbeam" means Sunbeam Corporation and any of its predecessors, 

successors, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

4 
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. 3. "American Household" or "AHi" means American Household, Inc. and any of 

its predecessors, successors, subsidiaries, and present and former officers, directors,. 

employees, representatives, and agents. 

4. "Jarden Corporation" mean Jarden Coiporation and any of its predecessors, 

successors, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

5. "Documents" shall be given the broad meaning provided in Rule 1.350 in the 

Florida Rules of Civil Procedure and refers to any form or means, whether physical, visual, or 

electronic, in or by which words, numbers, or ideas are recorded or preserved, whether fixed 

in tangible medium or electronically stored, including any and all drafts of any final document. 

The word "documents" shall include, by way of example and not by way of limitation, all of 

the following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, cables, 

notes, messages, reports, studies, press releases, comparisons, books, accounts, checks, audio 

and video recordings and transcriptions thereof, pleadings, testimony, articles, bulletins, 

pamphlets, brochures, magazines, questionnaires, surveys, charts, newspapers, calendars, desk 

calendars, pocket calendars, lists, logs, publications, notices, diagrams, instructions, diaries, 

minutes for meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of 

oral communications, whether by telephone or face-to-face, contracts, agreements, drafts of or 

proposed contracts or agreements, memoranda of understanding, letters of intent, computer 

tapes, computer drives or memories, computer diskettes or disks, e-mail, CD-ROMs, or any 

other tangible thing on which any handwriting, typing, printing, photostatic, electronic, or 

other form of communication or infonnation is recorded or reproduced, together with all 

notations on any of the foregoing, all originals, file copies, or other unique copies of the 

foregoing, and all versions or drafts thereof, whether used or not. 

5 
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INSTRUCTIONS 

312 527 0484 P.10/12 

1. Documents shall be produced as they are kept in the usual course of 

business, or organized and labeled to correspond to the categories in this Request. Documents 

attached to each other should not be separated. Documents consisting of items previously 

produced in Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates 

numbering shall be produced in Bates number order 

2. All documents shall be produced in the file folder, envelope or other 

container in which the documents are kept or maintained by you. If, for any reason, the 

container cannot be produced, produce copies of all labels or other identifying marks. 

3. The relevant periods are set forth in the requests for documents, and 

shall include all documents and information which relate in whole or in part to such period, or 

to events or circumstances during such period, even though dated, prepared, generated or 

received prior or subsequent to that period. Please supplement or correct your responses to 

these requests if, at any time, you become aware that your responses are incomplete or 

incorrect in any respect. 

4. If you claim the attorney-client privilege, or any other privilege or 

work-product protection for all or any portion of a document, you shall provide a privilege log 

that describes the withheld material sufficiently to allow Coleman to test the privilege or 

protection asserted. 

6. The following rules of construction apply: 

6 
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a. The connectives "and" and "or'' shall be construed either 

disjunctively or conjunctively as necessary to bring within the scope of the discovery requests 

all responses that might otherwise be outside of their scope; 

limitation"; and 

vice versa. 

b. The tenn "including'' shall be construed to mean ''without 

c. The use of the singular form of any word includes the plural and 

7 
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OCT-20-2004 17:29 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 

655 Fifteenth Stre� N.W. 
Suite 1200 
Washington, D.C. 20005 

Mark C. Hansen 
KELLOGG, HUBER, HANSEN, 

TODD & EVANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W. 
Suite 400 

JENNER AND BLOCK LLP 

COUNSEL LIST 

Washington, D.C. 20036-3206 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 

222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

CH1CAGO_l J68148_1 

8 
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FAX TRANSMITTAL 

Date: October 20, 2004 

To: Joseph lanno, Jr. 
Carlton Fields 

Thomas A. Clare 
Kirkland & Ellis 

Mark C. Hansen 
Kellogg, Huber, Hansen. Todd & Evans 

From: Deirdre E. CoMell 
dconnell@jenner.com 

312 527 0484 P.01/09 

JENNER&BLOCK 

Jenner&: Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel Sl2 222-9550 
wwwJenner.com 

Fax: 
Voice: 

Fax: 
Voice: 

Fax: 
Voice: 

Fax: 
Voice: 

Client Number: 

Chicago 
Dallas 
Washington, DC 

561 659-7368 
561 659-7070 

202 879-5200 
202 879-5000 

202 326-7999 
202 326-7900 

312 840-7661 
. 312 923-2661 

41198-10003 

Important: This messaga is in1endcd only for the use of the individual or endty to which it is addrused, and may contain information that is attorney 
work product, privileged, c:onfidantial, and oxanpt fi'om disclosure under applicable law. lflhe reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering the message to the intended recipient, you are hereby notified that any dissemination, distn"bution, or copying 
of this communication is &tlicdy prohibited. If you have m:eivcd this c:ommmicadon in error, please notify us immediately by telephone, and return the 
original message to us at the above address via postal service. Thank you. 

Message: Please see attached .. 

Total number of pages including this cover sheet: 9 Time Sent: 6: 10 p.m. 

If you do not receive all pagest please call: 312 222-9350 Sent By: 

Secretary: Ms. Eddington Extension: 6490 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY. 

FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

���������������-----' 
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 Al 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N. W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings Inc. will take the deposition 
upon oral examination of the following party pursuant to Florida Rule of Civil Procedure 1.31 O 
on the dates, times, and locations set forth below: 

DEPONENT 
Morgan Stanley & Co., Inc. on the topics 
identified on Exhibit A. 

DATE AND TIME 

November 9, 2004 

The deposition will be conducted at Esquire Deposition Services, 216 East 45th Street, 
New Yorlc, NY 10017. The deposition will be recorded by videotape and stenographic means. 
The videographer will be Esquire Deposition Services. The deposition will be taken before a 
person authorized to administer oaths and will continue day to day until completed. 
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With respect to the party deposition identified above, please designate one or more 
officers, directors, managing agents, or other persons to testify on your behalf and state the 
matters on which each person designated will testify. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List this 20th day of October 2004. 

Dated: October 20, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

CHICAGO_l 168319_2 

COLEMAN (PARENT) HOLDJNGS INC. 

�-oneontsAttOmeYS 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

2 
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Exhibit A 

CORPORATE DEPOSITION TOPICS 

312 527 0484 P.04/09 

1. · All amounts lent in connection with, advanced on, charged to, assessed against, paid on, 
received from or on behalf of, credited to or on behalf of'; or applied to any loans to, Sunbeam or 
AHI, or any debts payable by Sunbeam or .AHI, to MSSF or any affiliate ofMSSF, or in which 
MSSF or any affiliate of MSSF has participated or held any interest. 

2. The balance(s) due after each advance, charge, payment, credit, or other transaction 
referred to in topic number 1, above. 

4 
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EV ANS, P .L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph larmo, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

3 
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IN THE FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

COL�MAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

�..--�..--�� ..--�..--..--�..--..--..--..--�--/ 
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 
vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 

N.W., Suite400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that MacAndrews & Forbes Holdings Inc. will take the 
deposition upon oral examination of the following party pursuant to Florida Rule of Civil 

Procedure 1.31 O on the dates set forth below: 

DEPONENT DATE AND TIME 

Morgan Stanley Senior Funding, Inc. on t opics November 9, 2004 
identified on Exhibit A. 

The depositions will be conduct ed at Searcy Denney Scarola Barnhart & Shipley, P.A. 
02139 Palm Beach Lakes Boulevard, West Palm Beach, Florida 33402 and will begin at 9:30 
a.m. The deposition will be recorded by videotape and stenographic means. The videographer 

will be Esquire Deposition Services. The deposition will be taken before a person authorized to 
administer oaths and will continue day t o  day until completed. 

· With respect t o  the deposition of Morgan Stanley Senior Funding, Inc. ("MSSF") 
identified above, please designate one or more officers, directors, managing agents, or other 
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persons to testify on your behalf and state the matters on which each person designated will 
testify. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List this 20th day of October 2004. 

Dated: October 20, 2004 

Jerold S. Solovy 
JENNER &BLOCKLLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Document Number: 1167311 

CHICAGO_l 167921_2 

COLEMAN (PARENT) HOLDINGS INC. 

B��=...:....;;;.._�-
One oflts Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SlllPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-

16div-007490



OCT-20-2004 18=28 JENNER AND BLOO< LLP 

Exhibit A 

CORPORATE DEPOSITION TOPICS 

312 527 0484 P.08/09 

1. All amounts lent in connection with, advanced on, charged to, assessed against, paid on, 

received from or on behalf of, credited to or on behalf of, or applied to any loans to, Sunbeam or 

AHI, or any debts payable by Sunbeam or AJll, to MSSF or any affiliate ofMSSF, or in which 
MSSF or any affiliate of MSSF has participated or held any interest. 

2. The balance(s) due after each advance, charge, payment, credit, or other transaction 
referred to in topic number l, above. 
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SERVICE LIST 

Mark C. }fansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209. 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

312 527 0484 P.09/09 

TOTAL P.09 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ), 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant( s ). 

NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated and Morgan 

Stanley Senior Funding, Inc. will take the videotaped deposition of Anne Jordan, pursuant to 

Florida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take place on 

October 27, 2004 at 1 :00 pm and continue from day to day until completed at the offices of 

Kirkland & Ellis LLP, 200 East Randolph Drive, Chicago, Illinois 60601-6636. The deposition 

will be taken before a person authorized to administer oaths and recorded by stenographic and 

videographic means. The video operator will be Esquire Deposition Services, 155 N. Wacher 

Drive, Suite 1000, Chicago, IL 60606. The witness is instructed to bring all books, papers, and 

other things in his possession or under his control relevant to this lawsuit (and not previously 

produced in discovery) to the examination. 

1 
(LEGAL_9935530_1)_20040930 MS Notice ofDep Jordan.DOC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

A 
all counsel of record on the attached service list by facsimile and federal express on this .:ZO day 

of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated & Morgan Stanley Senior 
Funding, Inc. 

(LEGAL_9935530_1)_20040930 MS Notice ofDep Jordan.DOC 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carltonfields.com 

2 
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SERVICE LIST 

Counsel for Coleman(Parent) Holdings Inc. & MacAndrews & Forbes Holdings Inc. 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 

(LEGAL_9935530_1)_20040930 MS Notice ofDep Jordan.DOC 
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IN THE FIF'i'EENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

��������������----:/ 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
. Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC. and 
COLEMAN (PARENT) HOLDINGS INC., 

Defendants. 

COLEMAN (PARENT) HOLDINGS INC. 'S 
EIGHTH REQUEST FOR PRODUCTION OF DOCUMENTS 

TO MORGAN STANLEY & CO .. INC. 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys Searcy Denney Scarola 

Barnhart & Shipley P.A and Jenner & Block LLP, hereby serves its Eighth Request for 

Production of Documents upon Morgan Stanley & Co., Inc. ("MS&Co."), and requests responses 

and the production of documents at the office of Searcy Denney Scarola Barnhart & Shipley 

P.A., 2139 Palm Beach Lakes Blvd., West Palm Beach, Florida, within fourteen (14) clays from 

the date of service pursuant to the Court's October 14, 2004 Order. 
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DEFINITIONS AND INSTRUCTIONS 

CPH incorporates by reference its Definitions and Instructions set forth in CPH's 

First Request for Production of Documents, served on MS&Co. on May 9, 2003. In addition, the 

following definitions apply: 

I. "MS&Co." means Morgan Stanley & Co., Inc. or any of its affiliates, 

subsidiaries, divisions, predecessors, and successors. 

2. "Coleman Escrow Notes,, means the Coleman Escrow Corp. Senior 

Secured Fir�t and Second Priority Discount Notes due 2001 that are described in CPH 0473148-

CPH 0473165 and Morgan Stanley Confidential 0001575-0001579. 

3. "Security" has the same meaning as provided in IS U.S.C. 77b(a)(l). 

DOCUMENTS REOUESTED 

1. For the time period January 1, 1996 to the present, all documents referring 

or relating to MS&Co.'s purchase or sale of Coleman Escrow Notes and any other Security, 

or any interests therein, issued by or relating to The Coleman Company, Inc., Coleman 

Escrow Corp., Coleman Worldwide Corporation, and/or CLN Holdings Inc. 

2. For the time period January 1, 1996 to the present, documents sufficient to 

show MS&Co.'s purchase price, other costs in connection with the purchase, sales price, 

other costs in connection with the sale, gains, losses, and amount or rate of return on each 

purchase or sale of Coleman Escrow Notes and any other Security, or any interests therein, 

issued by or relating to The Coleman Company, Inc., Coleman Escrow Corp., Coleman 

Worldwide Corporation, and/or CLN Holdings Inc. 

-2- . 

16div-007497
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3125270484 P.12/13 

3. All documents referring or relating to the October 9, 1997 "Global High 

Yield Investment Research" report on The Coleman Company, Inc. and the Coleman Escrow 

Notes, including all documents used in creating that report. 

4. All documents referring or relating to the January 26, 1998 "High Yield 

Industry Review'' report on The Coleman Company, Inc. and the Coleman Escrow Notes, 

including all documents used in creating that report. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 

facsimile and Federal Express to all counsel on the attached Service List, this 21st day of 

October, 2004. 

Jerold S. Solovy 
Ronald L. Marmer 
JENNER & BLOCK LLP 
One IBM Plaza 
Suite.4400 
Chicago, Illinois 606 1 1  
(3 12) 222-9350 

COLEMAN (PARENT) HOIDINGS INC. 

One ofltSAttOme By.�� 
Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2 139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(56 1) 686-6300 

-3-
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Thomas A. Clare, Esq. 
KIRKLAND & ELLIS 

SERVICE LIST 

655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222  Lake View Avenue 
Suite 1400 
West Palm Beach, Florida 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & Ev ANS, PLLC 
1615 M. Street, N.W. 
Washington, D.C. 20036 

3125270484 P.13/13 

TOTAL P.13 
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FAX TRANSMITTAL 

Date: 

To: 

From: 

Employee Number: 

October 21, 2004 

Thomas A. Clare, Esq. 

Joseph Janna, Jr., Esq. 

John Scarola, Esq. 

Mark C. Hansen, Esq. 

Elizabeth A. Coleman 

312 923-2659 

013459 

312 527 0484 P.01/12 

�ENNER&BLOCK 

Jenner Be Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 812 222-9550 
wwwJenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: (202) 879-5200 
Voice: (202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Fax: (561) 684-5816 (before 5 p.m.) 
Voice: (561) 686-6350, Ext. 140 

Fax: (202) 326-7999 
Voice: (202) 326-7900 

Client Number: 41198-10003 

Important: This message j5 intended only for the use of the individual or entity to which it is addressed, and may contain information that is attorney 
work product, privileged, confidential, and exempt from disclosll!'C under applicable law. If the reader of this message is not the intended m:ipient, or the 
employee or agent responsible for delivering the message to the intended recipient, you arc hereby notified that any dissemination, distribution, or copying 
of this communication is strictly prohibited. If you have received this wmmunication in elTDI", please notify us immediately by telephone, and return the 
original message ta us at the abovo address via postal service. Thank you. 

· 

Message: 

Total number of pages including this cover sheet: I� Time Sent: 

If you do not receive all pages, please call: 312 222-9350 Sent By: 

Secretary: Melissa Voss Bx.tension: 6189 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant, 

IN THE FIFI'EENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

����������������' 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, Case No. CA 03-5165 AI 

vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 

NOTICE OF PRODUCTION FROM NON-PARTY 

TO: 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Mark C. Hansen 
KELLOGG, HUBER, HANSEN, 

TODD & EVANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Joseph Ianno, Jr .• Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

YOU ARE NOTIFIBD that after ten days from the date of service of this Notice, if 

service is by delivery, or 15  days from the date of service, if service is by mail, and if no 

objection is received from any party, the undersigned will issue or apply to the Clerk of this 
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Coleman (Parent) Holdings, Inc. vs Morgan Stanley & Co., Inc. 
2003 CA 005045 AI 
Notice of Production from Non-Party 

Court for issuance of the attached Subpoena directed to the Custodian of Records, Sunbeam 

Corporation (n/k/a American Household, Inc.) to produce the items listed at the time and place 

specified in the attached Subpoena Duces Tecum. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all Counsel on the attached list, this 21st day of October, 2004. 

Jae carola, Esq. 
Fl "da BarNo.: 169440 
SB CY DENNEY SCAROLA 
BARNHART & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Pahn Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 

Jerold S. Solovy. Esq. 
JENNER & BLOCK LLP 
OneffiMPlaza 
Suite4400 
Chicago, IL 60611 
Phone: (312) 222-9350 
Fax: (312) 527-0484 

Attorneys for CPH and MAPCO 
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Joseph lanno, Jr., Esquire 
CARL TON FIELDS, ET AL. 

222 Lakeview Avenue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
KIRKLAND AND ELLIS 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Mark C. Hansen 
KELLOGG, HUBER, HANSEN, 
TODD & EVANS, P .L.L.C. 
Sumner Square 
1615 M Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

CHICAGO_l 168590_1 

COUNSEL LIST 

312 527 0484 P.04/12 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I 

312 527 0484 P.05/12 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS lNC., 
et al., 

Defendants. 
I 

���������������� 

SUBPOENA DUCESJECUM 

THE STATE OF FLORIDA 

TO: Custodian of Records 
Sunbeam Corporation 
(n/k/a American Household, Inc.) 
2381 Executive Center Drive 
Boca Raton, Fl�rida 33431 

YOU ARE COMMANDED to appear at Searcy Denney Scarola Barnhart & Shipley, 

P.A., 2139 Palm Beach Lakes Boulevard, West Palm Beac� FL, 33409 pursuant to the 

subpoena issued by the Circuit Court of the Fifteenth Judicial District of Florida and Florida 

Rule of Civil Procedure 1.3 10 on November 2, 2004 at 9:30 a.m., and to have with you at that 

time and place the documents specified on the attached Exhibit A. 

If you fail to: 

1) Appear as specified; or 

2) Furnish the records instead of appearing as provided above; or 
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Coleman {Parent) Holdings, Inc. vs Morgan Stanley & Co., Inc. 
2003 CA 005045 AI 
Subpoena Duces Tecum. 

3) Object to this subpoena, 

312 527 0484 P.06/12 

You may be in contempt of court. You are subpoenaed to appear by the following 

attorney, and unless excused from this subpoena by this attorney or the court, you shall 

respond to this subpoena as directed. 

DATED this 21st day of October, 2004. 

Jack S la, Esq. 
Florid Bar No.: 169440 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 

Jerold S. Solovy, Esq. 
JENNER & BLOCK LLP 

One IBM Plaza 
Chicago, IL 60611 
Phone: (312) 222-9350 
Fax: (312) 527-0484 

Attorneys for CPH and MAFCO 

2 
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STATE OF FLORIDA 
COUNTY OF 

CERTIFICATION OF RESPONSE TO 
SUBPOENA DUCES TECUM 

------

The undersigned, as custodian of records for Sunbeam Corporation, {n/k/a American 

Household, Inc.), certifies that the attached documents consisting of __ pages represents a 

true copy of all items within my possession, custody or control which are described in the 

Subpoena Duces Tecum Without Deposition served on me in the above styled action and each 

page is numbered by me for identification. Production is complete and has been numbered by 

the custodian of records. 

It is further certified that originals of the items produced are maintained under the 

direction, custody and control of the undersigned. 

The foregoing Certification was acknowledged before me, an officer duly authorized in 

the State and County aforesaid to take acknowledgements, this --
day of 

20_.who: 

[] is personally known to me; or 

[] has produced as identification; and who: 

[] did or 

[] did not, take an oath, 

and who executed the foregoing certification, and who acknowledged the foregoing 

certification to be freely and voluntarily executed for the purposes therein recited. 

Notary Public, State of Florida at Large 

My Commission Expires: 
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EXHIBIT A 

312 527 0484 P.08/12 

SUBPOENA DUCES TECUM TO CUSTODIAN OF RECORDS OF NON-PARTY 
SUNBEAM CORPORATION (NIK/A AMERICAN HOUSEHOLD. INC.) 

You are hereby requested to produce the following documents pursuant to the 

definitions and instructions contained herein: 

DOCUMENTS REQUESTED 

1. Documents sufficient to show the actual and projected sales, profitability, and 

gross margins of all Coleman-related operating companies from January 1, 1996 to the present. 

2. Documents from January 1. 2003 to the present concerning the sale or possible 

sale of all or part of Sunbeam or American Household, Inc. ("AHi"). 

3. Documents from January 1, 2003 to the present concerning the value of 

American Household, Inc., or any portion of Alll. 

4. Financial statements of AHI from January 1, 2003 to the present. 

5. Financial projections of Alil from January 1, 2003 to the present. 

6. Documents concerning Jarden Corporation's acquisition of ARI, which 

acquisition was publicly announced on September 20, 2004. 

DEFINITIONS 

1. "Coleman" means The Coleman Company, Inc. and any of its predecessors, 

successors, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

2. "Sunbeam" means Sunbeam Corporation and any of its predecessors, 

successors, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

4 
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3. "American Household" or "AHf' means American Household, Inc. and any of 

its predecessors, successors, subsidiaries, and present and former officers, directors, 

employees, representatives, and agents. 

4. "Jarden Corporation" mean Jarden Corporation and any of its predecessors, 

successors, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

5. "Documents" shall be given the broad meaning provided in Rule 1.350 in the 

Florida Rules of Civil Procedure and refers to any form or means, whether physical, visual, or 

electronic, in or by which words, numbers, or ideas are recorded or preserved, whether fixed 

in tangible medium or electronically stored, including any and all drafts of any final document. 

The word "documents" shall include, by way of example and not by way of limitation, all of 

the following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, cables, 

notes, messages, reports, studies, press releases, comparisons, books, accounts, checks, audio 

and video recordings and transcriptions thereo� pleadings, testimony, articles, bulletins, 

pamphlets, brochures, magazines, questionnaires, surveys, charts, newspapers, calendars, desk 

calendars, pocket calendars, lists, logs, publications, notices, diagrams, instructions, diaries, 

minutes for meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of 

oral communications, whether by telephone or face-to-face, contracts, agreements, drafts of or 

proposed contracts or agreements, memoranda of understanding, letters of intent, computer 

tapes, computer drives or memories, computer diskettes or disks, e-mail, CD-ROMs, or any 

other tangible thing on which any handwriting, typing, printing, photostatic, electronic, or 

other form of communication or information is recorded or reproduced, together with all 

notations on any of the foregoing, all originals, file copies, or other unique copies of the 

foregoing, and all versions or drafts thereof, whether used or not. 

5 
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INSTRUCTIONS 

312 527 0484 P.10/12 

1. Documents shall be produced as they are kept in the usual course of 

business, or organized and labeled to correspond to the categories in this Request. Documents 

attached to each other should not be separated. Documents consisting of items previously 
' 

produced in Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates 

numbering shall be produced in Bates number order 

2. All documents shall be produced in the file folder, envelope or other 

container in which the documents are kept or maintained by you. If, for any reason, the 

container cannot be produced, produce copies of all labels or other identifying marks. 

3. The relevant periods are set forth in the requests for documents, and 

shall include all documents and information which relate in whole or in part to such period, or 

to events or circumstances during such period, even though dated, prepared, generated or 

received prior or subsequent to that period. Please supplement or correct your responses to 

these requests if, at any time, you become aware that your responses are incomplete or 

incorrect in any respect. 

4. · If you claim the attorney-client privilege, or any other privilege or 

work-product protection for all or any portion of a document, you shall provide a privilege log 

that describes the withheld material sufficiently to allow Coleman to test the privilege or 

protection asserted. 

6. The following rules of construction apply: 

6 
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a. The connectives "and" and "'or" shall be construed either 

disjunctively or conjunctively as necessary to bring within the scope of the discovery requests 

all responses that might otherwise be outside of their scope; 

limitation"; and 

vice versa. 

b. The term ''including" shall be construed to mean "without 

c. The use of the singular form of any word includes the plural and 

7 
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Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 

655 Fifteenth Stree4 N.W. 
Suite 1200 
Washington, D.C. 20005 

Mark C. Hansen 
KELLOGG, HUBER, HANSEN, 

TODD & EVANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

CHICAGO_l 168148_2 

COUNSEL LIST 

8 
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DCT-21-2004 1s:27 JENNER & BLOCK 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

���������������----' 

3125270484 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

vs. 
Plaintiff, 

. 

"MACANDREWS & FORBES HOLDINGS JNC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Mark C. Hansen, Esq. 

P.02/13 

Thom.as A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street N.W. 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 

KELLOGG, HUBER, HANSEN, TODD 

Suite 1200 
. 

Washington, D.C. 20005 West Palm Beach, FL 33401 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 

Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings, Inc. will take the deposition 

upon oral examination of the following parties and witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates set forth below: 

DEPONENT 
Morgan Stanley & Co., Inc. on topics 
identified on Exhibit A . 

DATE AND TIME 
November S, 2004, at 9:30 a.m. 

. The deposition will be conducted at Esquire Deposition Services, 216 E. 45th Street, 8th 
floor, New York, New York 10017. The deposition will be recorded by videotape and 
stenographic means. The videographer will be Esquire Deposition Services. The depositions 
will be taken before a person authorized to administer oaths and will continue day to day until 
completed. 

Please designate one or more officers, directors, managing agents; or other persons to 
testify on your behalf and state the matters on which each person designated will testify. 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and Federal Express to all counsel on the attached Service List this 21st day of October 
2004. 

Dated: October 21, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

B�')� 
One of�ys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SmPLBY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & Ev ANS, P.L.L.C. 

Sumner Square, 1615 M StreetN.W. 
Suite400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

3125270484 P.04/13 
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Exhibit A 

CORPORATE DEPOSITION TOPICS 

1. For the time period January 1, 1996 to the present, any purchase or sale by 
MS&Co. (or any of its affiliates, subsidiaries, divisions, predecessors, and successors) of 
Coleman Escrow Corp. Senior Secured First and Second Priority Discount Notes due 2001, 
which are described in CPH 0473148-CPH 0473165 and Morgan Stanley Confidential 0001575-
0001579, and any other Security (as defined in 15 U.S.C. 77b(a)(l)), or any interests therein, 
issued by or relating to The Coleman Company, Inc., Coleman Escrow Corp., Coleman 
Worldwide Corporation. and/or CLN Holdings Inc. 

2. For the time period January 1, 1996 to the present, all reasons why MS&Co. (or 
any of its affiliates, subsidiaries, divisions, predecessors, and successors) purchased or sold the 
Coleman Escrow Notes described in Topic No. 1, and any other Security (as defined in 15 
U.S.C. 77b(a)(l)), or any interests therein, issued by or relating to The Coleman Company, Inc., 
Coleman Escrow Corp., Coleman Worldwide Corporation. and/or CLN Holdings Inc .• and the 
identity of the person(s) and/or committee(s) that made the decision to purchase or sell the 
Coleman Escrow Notes and the Securities. 

3. For the time period January 1, 1996 to the present. MS&Co.'s (or any of its 
affili�tes', subsidiaries', divisions', predecessors', and successors') purchase price, other costs in 
connection with the purchase, sales price, other costs in connection with the sale, gainst losses, 

and amount or rate of return on any purchase or sale of Coleman Escrow Corp. Notes described 
in Topic No. 1, and any other Security (as defined in 15 U.S.C. 77b(a)(l)), or any interests 
therein, issued by or relating to The Coleman Company, Inc., Coleman Escrow Corp., Coleman 
Worldwide Corporation. and/or CLN Holdings Inc. 

16div-007515



10/21/2004 16:50 FAX 56 1 659 7368 CARLTON FIELDS WPB �008/010 

' 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDlfIAL CIRCUIT 
IN AND FOR PAL� BEACH 
COUNTY, FLORIIi>A 

i 

COLEMAN (PARENT) HOLDINGS JNC., 

Plainti� 

v. CASE NO: CA 03f 5045 AI 
I 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff. 

v. CASE NO: CA 03-Sl65 AI 

MACANDREWS & FORBES HOLDJNGS, INC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

November 2, 2004 

8:45 a.m. 

Palm Beach County Courthouse, Courtroom l lA 
205 North Dbcie Highway 
West. Palm Beach, Florida 33401 

Judge Elizabeth T. Maass 

--OONCERNING:- Morgan-Stanlers Motion-for-Issuance of Commission;-
servcd October 19, 2004 

WPB#S71076.16 

' 

,. 

,. 
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Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Notice of Hearing 
Pa�2 

KINDLY GOVBRN YOURSELVES ACCORDINGLY. 

The undenigned counsel hereby certifies that a good faith attempt to resoh'e the issues 
contained in the foregoing motions or matten "Will be made with opposing counsel prior to 
hearing on these matters on the Court's Motion Calendar. 

If you am a peqo11 with a disability who needs any accommodation in order to paxticipate in this proceeding. you are 

entitled, at no CO&ts to you, to the provision of cenain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Pahn Beaeh County Courthouse, 20S North Dixie Highway, Room S.2500, West 
Palm Beach, Florida 33401; t.elephone numbet (561) 355-2431 within two (2) working days of your receipt of this 
notice; if you are heatjng or voice impaiied, call 1-800-955-8771. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 
� 

all counsel of record on the attached &eIVice list by facsimile and Federal Express on tbid,E' 

day of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P, Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ID 
Rebecca A. Beynon 
KELLOGG, HUBER. HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
161S M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

-------

WPB#S71076.J6 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

Counsel for Morgan Stanley & Co. Incorporated 
and Morgan Stanley Senior Funding, Inc. 

i 

r 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT&. SWPLEY, P.A. 
2139 Pahn Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One mM Plaza, Suite 400 
Chicago, IL 60611 

CARLTON FIELDS WPB 

SERVICE LIST 

----.. ·· . ------

WPB#S71076.16 

�010/010 

Colemtm v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Notice of Hearing 
Page3 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOIDINGS INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. CASE NO: CA 03-5165 AI 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

NOTICE OF BEARING 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

November 3, 2004 

8:45 a.m. 

Pahn Beach County Courthous'c, Courtroom 1 lA 
205 North Dixie Highway 
West Palm.Beach, Florida 33401 

Judge Elizabeth T. Maass 

--- · -CONCERNIN&.---Morgan-Stanley'son-for Leave to-A-:mend· Plea""d:i-ng-s-, --· 

served September 21, 2004 

and 
WPJ3#S7l076.16 
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Coleman v. Morgan Stanley 
Case No: 03..c.A-00504S AI 

Notice of Hearing 
Page2 

Morgan Stanley's Motion for Leave to Amend, 
served October 19, 2004 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve the Issues 
contained. in the foregoing motioJls or matters will be made with opposing counsel prior to 
he.llring on these matters on the Court's Motion Calendar. 

If you are a person with a disability who needs any accommodalion in orde1 to participate :in this proceeding, you are 
entitled, at no costs to you, to the pmv.ision of certain assistance. Please con1act the ADA Coordinator in the 
Administrati:vo Office of the Court, Palm Beach C.Ounty Courthouse, 205 North Dixie Highway, Roam S.2500, West 
Palm Bea� Florida 33401; telephone Jmmbcr (561) 355-2431 within two (2) working days of your receipt of this 
notice; if you are hearing or voice impaired, call l-800-955-8771. 

CERTIFICATE OF' SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished t� 

all counsel of record on the attached service list by facsimile and Federal Express on tbidJ::
day of October, 2004. 

Thomas D. Yannucci, P.C, CARLTON FIELDS, P.A. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 

222 Lakeview Ave., Suite 1400 
WestPalmBeach, FL 33401 
Telephone; (561) 659-7070 
Facsimile; (561) 659-7368 
E-mail: jianno@carltonfields.com 

Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15121 Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879�5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ID 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street. N.W., Suite 400 
Washington. D.C. 20036 
Telephone: (202) 326-7900 

--- ··· ·Facsimile-: 

· (202) 326
-7999 · ·--- .. 

WPB#S71076.16 

Counsel for Morgan Stanley & Co. Incorporated 
---7mli""Morgan Stanley· Senior Funding, Jn£ 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold s. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One mM Plaza. Suite 400 
Chicago, IL 60611 

WPB#S71076.16 

CARLTON FIELDS WPB 

SERVICE LIST 

�007/010 

Coleman v. Morzan Stanley 
Case No: 03..cA-005045 AI 

Notice of Hearing 
Page3 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

1 :c LEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

J 1C 1RGAN STANLEY & CO., INC., 
Defendant. 

CASE NO. CA 03-5045 AI 

I ����������������-----' 

CASE NO. CA 03-5165 AI 

l .1c •ROAN STANLEY SENIOR FUNDING, TNC., 
Plaintiff, 

vs. 

l t11 .CANDREWS & FORBES HOLDINGS INC., et al., 
Defendants. 

COLEMAN (PARENT) HOLDINGS INC. 'S 
SIXTH SET OF REQUESTS FOR ADMISSION 

Plaintiff Coleman (Parent) Holdings Inc., by its attorneys and pursuant to Florida Rule of 

1 :i, ii Procedure 1.370, hereby requests that defendant Morgan Stanley & Cc., Inc. answer, llllder 

<·at 1 and in VvTiting, the following requests for admission within 14 days of the date of service of 

1 he ;e requests. 

DEFINITIONS AND INSTRUCTIONS 

1. "Morgan Stanley" means Morgan Stanley & Co., Inc. or any of its parent, 

: ff Jiates, subsidiaries, divisions, predecessors, successors, present and former employees, 

1 er ·esentatives, agents, attorneys, accountants, advisors, or all other persons acting or purporting 

1): ct on its behalf. 
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2. When good faith requires Morgan Stanley to qualify an answer or deny only part 

cf 1 1e matter of which an admission is requested, Morgan Stanley shall spi::cify the part of the 

r 1a [er which is true, and qualify or deny the remainder. 

REQUESTS FOR ADMISSION 

1. Admit that the documents listed in the attached Exhibits A and B are what they 

r ur '°rt to be or are otherwise true and authentic copies of original documents within the 

r ie :ning of Florida Evidence Code § 90. 90 l. 

2. Admit that the docwnents listed in the attached Exhibits A end B were made by 

r 1c �gan Stanley at or near the time of the event recorded within the meaning of Florida Evidence 

< :o le § 90.803(6)(a). 

3. Admit that the documents listed in the attached Exhibits A rnd B were made by 

11c rgan Stanley by or from information transmitted by a person with knowledge within the 

11e ming of Florida Evidence Code§ 90.803(6)(a). 

4. Admit that the documents listed in the attached Exhibits A and B were kept by 

l !lc rgan Stanley in the course of a regularly conducted business activity within the meaning of 

] 'le rida Evidence Code § 90.803(6)(a). 

5. Admit that it was Morgan Stanley's regular practice to make the documents listed 

: n ·he attached Exhibits A and B within the meaning of Florida Evidence Code§ 90.803(6)(a). 

6. Admit that the documents being Bates numbers Morgan :;tanley Confidential 

1 )0 :4771 through 0085783, and Morgan Stanley Confidential 0094003 thrnugh 0094032 were 

. m je by Morgan Stanley at or near the time of the event recorded within th:: meaning of Florida 

�v dence Code § 90.803(6)(a). 

7. Admit that the documents bearing Bates numbers Morgan Stanley Confidential 

>O :4771 through 0085783, and Morgan Stanley Confidential 0094003 through 0094032 were 

- 2 -
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r ia le by Morgan Stanley by or from infonnation transmitted by a person wi·th knowledge within 

t 1e meaning of Florida Evidence Code§ 90.803(6)(a). 

8. Admit that Morgan Stanley authored the documents listed in the attached Exhibit 

J;, 

I )a ed: October 22, 2004 

. er >ld S. Solovy 
l lfi :hael T. Brody 
j )e rdre E. Connell 
. Et NER & BLOCK LLP 
1 )n ! IBM Plaza, Suite 4400 
1 :h cago, Illinois 60611 
{ 31 2) 222-9350 

COLEMAN (PARENT) HOLDIN9s IN/C,··· 

/,,..-..-] //' ,/ 
. / 'Le 

/ / /,.--"--! / 
By: \.__ _ _., //��I (_ ... /�: 

/./ .1/ One of Its Attorr:.eys 

/./ ,.// 
.. / // 

JoM--�arola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd . 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

- 3 -
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a trne and con-ect copy of the foregoing has been furnished by 

Fax: .n• l federal Express to all counsel on the attached list on this .:X;\ day of ('• ·1 
• 

. ',(1.._f-·· 
>\_.,,.., 1 2004 IJ ,/·· ' . /--1 // j; // 

L 4,;__ (c--;L 
JACK-S9AROLA 
Floifc;WBar No.: 169440 
s/arey Denney Scarola 

Bamha11 & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-58 I 6 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Jose1 ·h lanno, Jr., Esquire 
Carlt ::>r Fields, et al. 
222 J .a �eview A venue 
Suite lL 00 
Wes1 P tlm Beach, FL 33401 

Thor 1a; D. Yannucci, P.C. 
Thor 1a ; A. Clare 
Brett iv cGurk 
Kirk at d and Ellis 
655 5 h Street, N.W., Suite 1200 
Was: ti1 gton, DC 20005 

Jerol i ; , Solovy, Esq. 
Jenn !f &. Block LLP 
One lB \1 Plaza 
Suitt 4 WO 
Chic ig ), IL 60611 

Marl. ( . Hansen, Esq. 
Kelli 1g �, Huber, Hansen, 
Tod< c Evans, P.L.L.C. 
Sum 1e · Square 
1615 I\. Street, N. W., Suite 400 
Was 1i1 gton, DC 20036-3206 

141005/0 16 

COUNSEL LIST 
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EXHIBIT A 

DEP EXHIBIT# BATES RANGE DEP EXHIBIT# 8 

CPH 003 MSC 0080435-0080437 CPH 034 CPH0521J973 • 0520974 

CPH 004 MSC 0031171-0031176 CPH 035 CPH125'7351 

CPH 005 MSC 0031177-0031220 CPH 036 CPH063':l323 - 0639327 

CPH 006 MSC 0080438-0080439 CPH 037 MSC OM5317 - 0045318 

CPH 009 CP 026286-026370 CPH 038 MSC 00•11766 • 0041858 

CPH 010 CP 033169-033240 CPH 061 CPH028 IJ977-0285008 

CPH 011 SASMF 10699-10705 CPH 064 MSC 00:!8423 

CPH 012 CPH 0012526-0012527 CPH 065 CPH0088703 

CPH 013 CPH 0635991-0635992 CPH 066 CPH0038717 

CPH 014 MSC 0016944-0016945 CPH 067 CPH0063827-0063833 

CPH 016 MSC 0028858 CPH 068 MSC 00113995-0004001 

CPH 017 MS 00375-00381 CPH 069 MSC 00113894-0003930 

CPH 024 DPW000001 • 000002 CPH 070 SB2378:�5-237830 

CPH 025 NIA CPH 071 MSC 001)5984-0005995 

CPH 026 CPH1412961-1413007 CPH 072 MSC 001)4865-0064866 

CPH 027 MSC 0026219 CPH 074 MSC 00;!0356-0080358 

CPH 028 MSC 0081555-0080760 CPH 075 SB0018:202-0018288 

CPH 029 MSC 0080440 - 0081556 CPH 076 MSC OO:Z5829-0025886 

CPH 031 CPH0635893 CPH 078 MSC 0039543 

CPH 032 CPH0635894 - 0635895 CPH 079 MSC 00 31855 - 0031856 

CPH 033 MSC 0029176 CPH 080 CPH0465134 

1 
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10/22/2004 20:47 FAX 141007 /016 

DEP EXHIBIT # BATES RANGE DEP EXHIBIT # B - . 

CPH 081 MSC 0036393 - 0036395 CPH 110 CPH003ll670 -0038676 

CPH 081A NIA CPH 111 CPH003il700 -0038706 

CPH 082 CPH0469477-0469561 CPH 112 CPH012!�613 - 0129616 

CPH 083 NIA CPH 115 CPHOOJ;HOO - 0038706 

CPH 084 MSC 0033255 -033263 CPH 117 CPHOOJ.�523 -0038524 

I CPH 084A N/A CPH 120 CPHOOU522-0012524. 

CPH 085 MSC 0036347 - 0036349 CPH 121 CPH114.5796 

I 
CPH 086 MSC 0045112 • 0045113 I CPH 122 CPH003!�327, CPH0038707 

CPH 087 MSC 0035967 • 0035969 CPH 124 CPHOOtZ464- 0012466 

CPH 088 MSC 0031791 - 0031799 CPH 125 MSC 0004673 - 0004702 

CPH 089 MSC 0083960 - 0084026 CPH 126 MSC 0042248 - 0042275 

CPH 090 CPH1332631 -1335633 CPH 128 MSC 00:!9199 • 0029201 

CPH 091 NIA CPH 129 MSC 000513 - 000541 

CPH 092 MSC 0003389 • 000341 5 CPH 130 CPH0251869 -0251889 

CPH 093 N/A CPH 131 CPH0251890-0251985 

CPH 094 N/A CPH 132 CPH0636135 -0636136 

CPH 095 MSC 0036112 - 0036113 CPH 133 MSC 00!;9244 - 0059266 

CPH 096 CPH0472488 - 0472496 CPH 135 MSC 0003735 - 0063804 

CPH 097 MSC 0033910- 0033911 CPH 136 MSC OOU3748- 0083904 

CPH 098 CPH0482089 - 0482098 CPH 137 MSC oo:J9543 

CPH 099 NIA CPH 138 CPH1411216-1411300 

CPH 100 MSC 0062860 - 0062896 CPH 139 MSC oo:Z6540 - 0026544 

2 
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10/22/2004 20:47 FAX 

DEP EXHIBIT# BATES RANGE 

CPH 140 CPH0483399 - 0483407 

CPH 141 CPH 0483341 - 0483350 

CPH 142 CPH 0253547 -- 0253555 

CPH 143 CPH1026942-1026953 

CPH 144 MSC 0016944 

CPH 145 MSC 0028214- 0028271 

CPH 146 MSC 0080325 -- 0080333 

CPH 148 MSC 0047892 

CPH 149 MSC 0047893 

CPH 150 CPH0470006-04700016 

CPH 151 MSC 0065651 - 0065784 

CPH 152 LAB000043 

CPH 153 MSC 0018885- 0018942 

CPH 154 CPH1258265 ·- 1258266 

CPH 155 CPH1346133 --1346250 

CPH 156 CPH1346276 -- 1346342 

CPH 157 MSC 0018702 -- 0018703 

CPH 160 MSC 0003143 

CPH 162 MSC 0026888 - 0026891 

CPH 163 MSC 0080427 - 0080430 

CPH 164 MSC 0045133-0045139 

CPH 165 NIA 

3 

• • : 

CPH 166 

CPH 167 

CPH 168 

CPH 169 

CPH 170 

CPH 171 

CPH 172 

CPH 173 

CPH 174 

CPH 175 

CPH 176 

CPH 177 

CPH 178 

CPH 179 

CPH 180 

CPH 181 

CPH 182 

CPH 183 

CPH 184 

CPH 186 

CPH 187 

CPH 187A 

141008/0 16 

: . TES RANGE 

MSC 0045102-0045108 

NIA 

NIA 

MSC 0044556-0044573 

MSC OC 42538-0042540 

NIA 

MSC 0044462 

MSC OM3129 

MSC 0042570 

N/A 

N/A 

MSC 00:35779 

MSC 00;34771-0084778 

CPH0635892-0635895 

MSC oo:Z9194-0029196 

MSC 001)6284-0006335 

CPH 10119795-1089815 

MSC 00153286-0063330 

N/A 

MSC 00·,1901-0041912 

MSC 0041870-0041888 

CP02541)21-0254640 
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10/22/2004 20:48 FAX f4J 009/016 

DEP EXHIBIT# 8 . .  

CPH 188 CPH1408952·1408956 CPH 218 MSC OOCl4724-0004728 

CPH 189 CPH0642933·0642937 CPH 218A MSC 0045760- 0045761 

CPH 190 N/A CPH 219 MSC 00ll6347- 0036349 

CPH 194 N/A CPH 220 CPH046'7090·0467126 

CPH 195 MSC 0040237-0040305 CPH 221 MSC 0045474-0045475 

CPH 196 MSC 085612..0085613 CPH 222 MSC 0003431- 0003464 

CPH 200 CPH0472360-0472361 CPH 223 MSC 0042482· 0042483 

CPH 202 MSC 0003931 CPH 224 N/A 

CPH 203 MSC 0042314-0042327 CPH 225 CPH 01�·7626-0147627 

CPH 204 MSC 0042328·0042341 CPH 226 CPH 01qso7-0147616 

CPH 205 MSC 0004005· 004007 CPH 227 CPH 06�:9174-0639182 

CPH 207 CPH0471614·0471629 CPH 228 MSC 00115750- 0085751 

CPH 208 CPH632817-0632905 CPH 229 MSC OOU5763·0085765 

CPH 209 CPH1348404-1348475 CPH 230 CPH 06�:5890-0635891 

CPH 210 CPH0632981 CPH 232 MSC OOH5589·0085609 

CPH 211 CPH0633012·0633049 CPH 233 MSC 00115274-0085283 

CPH 212 CPH1257349 CPH 234 MSC OOU4771-0084778 

CPH 213 MSC 0029159-0029162 CPH 235 MSC 0005726-0085727 

CPH 214 CPH127359 CPH 238 CPH 14' 2552-1412570 

CPH 215 N/A CPH 242 MSC 0 045156 

CPH 217 MSC 0045665-0045758 CPH 243 Msc oo:ass81-0026588 

CPH 217A MSC 0080431· 0080434 CPH 244 MSC oo:J1982-0031984 

4 
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1012212004 20:49 FAX 141010/016 

DEP EXHIBIT # BATES RANGE DEP EXHIBIT# 8 - . 

CPH 245 MSC 0043210 CPH 275 MSC 0001575-0001579 

i CPH 246 I CPH 0473192-0473193 CPH 277 MSC000.,673-0004702 
I 

CPH 247 MSC 0004132.0004143 CPH 278 MSC 00�;6700-0036720 

CPH 248 MSC 0085175· 0085181 CPH 279 MSC 00€i375-006432 

CPH 249 MSC 0036633.0036634 CPH 280 MSC 00' 8885-0018942 

CPH 250 CPH 0146467 CPH 281 MSC OO!i9244-0059266 

CPH 251 MSC 0005547-0005599 CPH 284 MSC 00:!5887 

CPH 252 MSC 0019638-0019725 MS13 MSC 00:!7828-0027829 

CPH 255 MSC 0045317· 0045318 MS40 MSC 0000001·0000175 

CPH 256 MSC 0019097- 0019116 MS48 CPH 00�•1655-0041661 

CPH 257 FUNS 021139 MS 57 FUNS 0'16564-016567 

CPH 258 FUNS 021243 MS79 CPH 04Ei7007 

CPH 260 CPH 0485371 • 0485376 MS 80 CPH 14:!6289-1426296 

CPH 261 MSC 0024383· 0024451 MS 81 CPH 14:!1814-1421817 

CPH 262 
MSC 0018660- 0018725 

(18687-88)"' MS 82 CPH 1406962-1406964 

CPH 263 MSC 0018730- 0018731 MS 83 CPH 14:!7250-1427253 

CPH 264 MSC 0024863 MS85 CPH 14'11216-1411300 

CPH 265 MSC 0024864- 0024866 MS 115 MSC OOS3805·0063811 

CPH 266 
CPH 1349253· 

1349282 
MS 166 CPH 13:a6487·1326662 

CPH 272 CPH0473148·0473165 MS 175 CPH 04;32090-0482098 

CPH 273 MSC 0023225-0023229 MS 182 CPH 1412533-1412551 

CPH 274 MSC 0054921·0054925 MS 183 CPH 11 )9095-110911 5 

5 
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1012212004 20:49 FAX 1410 1 1/016 

DEP EXHIBIT# BATES RANGE 

MS 189 CPH 1399821-1399822 

MS 194 CPH 1185762-1185784 

MS238 CPH 1418423- 1418499 

MSC 0015896-0015970 

MSC 0015626-0015703 

MSC 0020477- 0020552 

MSC 0061553- 0061621 

MSC 0061191- 0061251 

MSC 0067528- 0067602 

MSC 0072800- 0072863 

MSC 0073484- 0073562 

I MSC 0067258- 0067341 

I 

MSC 0087405- 0087490 

MSC 0070445- 0070542 

MSC 0086753- 0086799 

MSC 0092043- 0092076 

MSC 0092077- 009211 I 

MSC 0092146-0092177 

MSC 0092032- 0092042 

MSC 0092178- 0092188 

MSC 0092112-0092133 

MSC 0092134- 0092145 

6 
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10/22/2004 20:50 FAX 1410 12/0 16 

EXHIBITB 

DEP EXHIBIT# BATES RANGE DEP EXHIBIT # BATES 

CPH 003 MSC 0080435-0080437 CPH 062 CPH0283484 

CPH 004 MSC 00311 71-00311 76 CPH 067 CPH006 3827 ·0063833 

CPH 005 MSC 0031177-0031220 CPH 069 MSC 0003894-0003930 

CPH 006 MSC 0080438-0080439 CPH 070 SB2378:!5-237830 

CPH 009 CP 026286-026370 CPH 071 MSC 0005984-0005995 

CPH 0 1 0  C P  033169-033240 CPH 072 MSC 00114865-0064866 

CPH 01 1 SASMF 1 0699·10705 CPH 074 MSC 00110356-0080358 

CPH 012 CPH 0012526-0012527 CPH 075 SB0018:!02-0018288 

CPH 014 MSC 0016944-0016945 CPH 076 MSC 00:!5829-0025886 

CPH 024 DPW000001 • 000002 CPH 078 MSC 00:19543 

CPH 026 CPH1412961-141 3007 CPH 079 MSC 00:11855 - 0031856 

CPH 027 MSC 0026219 CPH 081 MSC 00:16393 - 0036395 

CPH 028 MSC 0081555-0080760 CPH 081A N/A 

CPH 029 MSC 0080440 • 0081556 CPH 082 CPH046il477-0469561 

CPH 031 CPH0635893 CPH 083 N/A 

CPH 033 MSC 0029176 CPH084 MSC 00:13255 - 033263 

CPH 034 CPH0520973 • 0520974 CPH 084A N/A 

CPH 035 CPH1257351 CPH 085 MSC 00:16347 - 0036349 

CPH 037 MSC 004531 7 • 0045318 CPH 086 MSC OM511 2 • 00451 1 3  

CPH 038 MSC 0041766 • 0041858 CPH 087 MSC 00:15967- 0035969 

CPH 061 CPH0284977-0285008 CPH 088 MSC 00:11791 - 0031799 
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10/22/2004 20:50 FAX �013/016 

' 

DEP EXHIBIT # BATES RANGE OEP EXHIBIT# BATES 

CPH 089 MSC 0083960 -0084026 CPH 137 MSC 00�:9543 

CPH 090 CPH1332631 -1335633 CPH 138 CPH1411216-1411300 

CPH 091 NIA CPH 139 MSC om!6540 - 0026544 

CPH 092 MSC 0003389. 0003415 CPH 140 CPH048 3399 - 0483407 

CPH 093 N/A CPH 141 CPH 04Ei3341 -0483350 

CPH 094 N/A CPH 142 CPH 02!i3547 -- 0253555 

CPH 095 MSC 0036112-0036113 CPH 143 CPH102 6942-1026953 

CPH 096 CPH0472488 -0472496 CPH 144 MSC 00'16944 

CPH 097 MSC 0033910 -0033911 CPH 145 MSC OO:Z8214 - 0028271 

CPH 098 CPH0482089 - 0482098 CPH 146 MSC 00110325 •• 0080333 

CPH 099 N/A CPH 148 MSC 0047892 

CPH 100 MSC 0062860 -0062896 CPH 149 MSC 0047893 

CPH 122 CPH0039327, CPH0038707 CPH 150 CPH0470006-04700016 

CPH 125 MSC 0004673 • 0004702 CPH 151 MSC OOG5651 - 0065784 

CPH 126 MSC 0042248 • 0042275 CPH 153 MSC 00·18885- 0018942 

CPH 128 MSC 0029199 -0029201 CPH 155 CPH1346133 --1346250 

CPH 129 MSC 000513 • 000541 CPH 156 CPH1346276 --1346342 

CPH 130 CPH0251869 -0251889 CPH 160 MSC 0003143 

CPH 131 CPH0251890 -0251985 CPH 163 MSC oo:�0427 -- 0080430 

CPH 133 MSC 0059244 - 0059266 CPH 164 MSC OO·J5133-0045139 

CPH 135 MSC 0063735 -0063804 CPH 165 N/A 

CPH 136 MSC 0083748- 0083904 CPH 166 MSC OQ.J5102-0045108 

2 
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10/22/2 004 2 0:51 FAX 

OEP EXHIBIT# BATES RANGE 

CPH 167 NIA 

CPH 168 NIA 

CPH 169 MSC 0044556·0044573 

. CPH 170 MSC 0042538..0042540 

! CPH 171 N/A 

CPH 172 MSC 0044462 

CPH 173 MSC 0043129 

CPH 174 MSC 0042570 

CPH 175 N/A 

CPH 176 N/A 

CPH 177 MSC 0085779 

CPH 178 MSC 0084771-0084778 

CPH 179 CPH0635892.0635895 

CPH 180 MSC 0029194·0029196 

CPH 181 MSC 0006284-0006335 

CPH 182 CPH 1089795-1089815 

CPH 183 MSC 0063286..0063330 

CPH 184 N/A 

CPH 186 MSC 0041901..0041912 

CPH 187 MSC 0041870..0041888 

CPH 187A CP0254621-0254640 

CPH 188 CPH1408952·1408956 

3 

• • 

CPH 189 

CPH 190 

CPH 194 

CPH 195 

CPH 196 

CPH 202 

CPH 203 

CPH 204 

CPH 205 

CPH 207 

CPH 209. 

CPH 210 

CPH 211 

CPH 212 

CPH 213 

CPH 214 

CPH 215 

CPH 217 

CPH 217A 

CPH 218 

CPH 218A 

CPH 219 

: 

141 014/ 016 

: . ANGE 

CPH064:!933-0642937 

N/A 

NIA 

MSC 00-40237..0040305 

MSC 05�;s12-0oasG13 

MSC 00(13931 

MSC oo�.2314-0042327 

MSC 00'·2328-0042341 

MSC 00(14005· 004007 

CPH0471614-0471629 

CPH134;3404-1348475 

CPH063:2981 

CPH063:3012-0633049 

CPH125'7349 

MSC 00<�9159-0029162 

CPH127359 

NIA 

MSC 00•15665-0045758 

MSC 00110431- 0080434 

MSC 0004724-0004728 

MSC 0045760- 0045761 

MSC oo:J6347- 0036349 
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10/22/2004 20:52 FAX 

DEP EXHIBIT# BATES RANGE 

CPH 220 CPH0467090·0467126 

CPH 221 MSC 0045474-0045475 

CPH 222 MSC 0003431· 0003464 

CPH 223 MSC 0042482· 0042483 

CPH 224 N/A 

CPH 228 MSC 0085750· 0085751 

CPH 229 MSC 0085763-0085765 

CPH 230 CPH 0635890-0635891 

CPH 232 MSC 0085589-0085609 

CPH 233 MSC 0085274-0085283 

CPH 234 MSC 0084771-0084778 

CPH 235 MSC 0085726-0085727 

CPH 238 CPH 1412552-1412570 

CPH 242 MSC 0045156 

CPH 243 MSC 0026587-0026588 

CPH 244 MSC 0031982-0031984 

CPH 245 MSC 0043210 

CPH 246 CPH 0473192-0473193 

CPH 247 MSC 0004132-0004143 

CPH 248 MSC 0085175· 0085181 

CPH 249 MSC 0036633-0036634 

CPH 250 CPH 0146467 

4 

• • 

CPH 251 

CPH 252 

CPH 255 

CPH 256 

CPH 257 

CPH 258 

CPH 260 

CPH 261 

CPH 262 

CPH 263 

CPH 264 

CPH 265 

CPH 266 

CPH 272 

CPH 275 

CPH 277 

CPH 278 

CPH279 

CPH 280 

CPH 281 

MS 166 

MS 175 

: 

1410 15/0 16 

: . ANGE 

MSC 0005547-0005599 

MSC 00"19638-0019725 

MSC 0045317· 0045318 

MSC 00·19097. 0019116 

FUNB 0:!1139 

FUNS 0:!1243 

CPH 04fl5371- 0485376 

MSC 00:!4383- 0024451 

MSC 00"18660- 0018725 

(18687-llB)* 

MSC 0018730- 0018731 

MSC 00:!4863 

MSC 00:!4864- 0024866 

CPH 1349253- 1349282 

CPH0473148-0473165 

MSC 0001575-0001579 

MSC0004673-0004702 

MSC 00:16700-0036720 

MSC 001>375-006432 

MSC 00"18885-0018942 

MSC 00!59244-0059266 

CPH 13�!6487 -1326662 

CPH 04112090-0482098 

16div-007536



1 0/22/2 0 04 2 0:52 FAX 

DEP EXHIBIT# BATES RANGE 

MS 182 CPH 1412533-1412551 

MS 183 CPH 1109095-1109115 

MS 189 CPH 1399821-1399822 

MS 194 CPH 1185762-1185784 

MS 238 CPH 1418423-1418499 

MS40 MSC 0000001-0000175 

MS 57 FUNB 016564-016567 

5 

• • 

MS79 

MS80 

MS81 

MS82 

MS 83 

MS85 

: 

� 016/ 016 

: . ANGE 

CPH 0467007 

CPH 1426289-1426296 

CPH 1421814-1421817 

CPH 1406962-1406964 

CPH 1427250-1427253 

CPH 1411216-1411300 
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Joseph Ianno, Jr., Esq. 

Mark C. Hansen, Esq. 

From: Michael T. Brody 
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OCT-22-2004 19=02 JENNER AND BLOCK LLP 312 527 0484 P.02/10 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

CASE NO. CA 03-5045 Al 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 Al 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC. and 
COLEMAN (PARENT) HOLDINGS INC., 

Defendants. 

COLEMAN (PARENT) HOLDINGS INC.'S 
NINTH REQUEST FOR PRODUCTION OF DOCUMENTS 

TO MORGAN STANLEY & CO., INC. 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys Searcy Denney Scarola 

Barn1_iart & Shipley P.A. and Jenner & Block LLP, hereby serves its Ninth Request for 

Production of Documents upon Morgan Stanley & Co., Inc. ("MS&Co."), and requests responses 

and the production of documents at the office of Searcy Denney Scarola Barnhart & Shipley 

P.A., 2139 Palm Beach Lakes Blvd., West Palm Beach, Florida, within fourteen (14) days from 

the date of service pursuant to the Court's October 14, 2004 Order. 

16div-007539



OCT-22-2004 19:02 JENNER AND BLOCK LLP 312 527 0484 P.03/10 

DEFINITIONS AND INSTRUCTIONS 

CPH incorporates by reference its Definitions and Instructions set forth in CPH' s 

First Request for Production of Documents, served on MS&Co. on May 9, 2003. In addition, the 

following definitions apply: 

1 .  ''MSSF" means Morgan Stanley Senior Funding, Inc. or any of its 

affiliates, subsidiaries, divisions, predecessors, successors, present and former employees, 

representatives, agents, attorneys, accountants, advisors, or all other persons acting or purporting 

to act on its behalf. 

2. "Document Requests" means all requests for production of documents that 

have been served upon MSSF and not yet responded to in this case. 

DOCUMENTSREOUESTED 

1. Produce any and all documents within your possession, custody, or control 

responsive to the Document Requests served upon MSSF in this case. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has 

been served by facsimile and Federal Express to all counsel on the attached Service List, this 

22nd day of October, 2004. 

Jerold S. Solovy 
Ronald L. Manner 
JENNER & BLOCK LLP 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

Jack carola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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OCT-22-2004 19:02 JENNER AND BLOCK LLP 

Thomas A Clare, Esq. 
KIRKLAND & ELLIS 

SERVICE LIST 

655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, Florida 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & Ev ANS, PLLC 
1615 M. Street, N.W. 
Washington, D.C. 20036 

312 527 0484 P.04/10 
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#23( 5; 0/mep 

COI E. .1AN (PARENT) HOLDINGS INC., 
Plaintiffs, 

vs. 
MOJ �C AN STANLEY & CO., INC. 

Defendant. 

�-
I 

MOl �CAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 
vs. 
MAC '.ANDREWS & FORBES HOLDINGS, 
INC. 

Defendant, 

---____________ / 

141001/002 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005045 AI 

CASE NO. CA 03-5165 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

::oLEMAN (PARENT) HOLDINGS INC. hereby gives notic1� of the filing of 

COL �l\ CAN (PARENT) HOLDINGS INC.'S Motion for a Determination of the Admissibility of 

Morg :in Stanley Performance Evaluations, Filed under Seal on this date . 

. HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax a id Federal Express to all counsel on the attached ·s�t is�d {}._ c� of /k:if; ,  
2004. 

/

' �: / 
v· · ��L.c-

ROLA 
ar No.: 169440 

Sea c,. Denney Scarola 
hart & Shipley, P.A. 

_______ 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5815 
Attorneys for Coleman (Parent) Holdings, Inc. 
and MacAndrews & Forbes Foldings, Inc. 
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Cole m m (Parent) Holdings Inc. vs Morgan Stanley & Company 
Noti ;e Of Filing Pleading Under Seal 
Cas1: l\ o.: 2003 CA 005045 AI 

Jose11h lanno, Jr., Esquire 
Carlt ::>r Fields, et al. 
222 ] ,a �eview A venue 
Suitd� 00 
West P tlm Beach, FL 33401 

Thona: D. Yannucci, P.C. 
Thor ia ; A. Clare 
Brett .tv cGurk 

Kidd ar d and Ellis 
655 : 51 h Street, N.W., Suite 1200 
W asl .ir gton, DC 20005 

Jerol I � . Solovy, Esq. 
Jenn<=r �Block LLP 
One . B v1 Plaza 
Suite 4 -00 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

C 0 JEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

v;. 

I\ {( RGAN STANLEY & CO., INC., 
Defendant. 

����������������·' 

CASE NO. CA 03-5045 AI 

fl. [( RGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

" . . .. 

Plaintiff, 

I\ l.P CANDREWS & FORBES HOLDINGS INC., 

Defendants. 

COLEMAN (PARENT) HOLDINGS INC. 'S 
MOTION FOR A DETERMINATION OF THE ADMISSIBILITY OF 

MORGAN STANLEY PERFORMANCE EVALUATIONS 

Coleman (Parent) Ho ldings Inc. ( .. CPH"), by its attorneys, respectfully requests that this 

C 01 rt enter an order holding that perfonnance evaluations produced by Morgan Stanley & Co., 

I: ic ("Morgan Stanley") in this litigation, including those of William H. Strong - one of the 

i'- Io ·ga.i1 Stanley executives primarily responsible for the Sunbeam transaction at issue in this 

c lS· -· are admissible evidence, because (1) they are relevant lo the central issues in this case; (2) 

t: 1e: · qualify for the party admissions exception to the hearsay rule; and (3) they also fall under 

f 1e Jusiness records exception to the hearsay rule. 

In addition to the sound legal reasons for finding that these documen-:s are admissible, set 

f >J.1 l below, resolution of this issue will promote efficient case management as this matter 

f. ro :eeds to trial. The Morgan Stanley performance evaluations, see, e.g., E}�. A, William Strong 

r v< luations, at Morgan Stanley 85403-85493, currently are the subject of a discovery dispute 

t et .reen the parties. 
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In its Responses to CPH's Second Set of Requests for Admission, Morgan Stanley 

a• In itted that the evaluations are "generated in the course of a regularly conducted business 

a· :ti ·ity," but "denie[d] that the documents . . .  qualify for the hearsay c::xception of Florida 

E vi· ience Code § 90.803(6)." See Ex. B, at 2. 

Because Morgan Stanley may contest the admissibility of th�se documents, on 

S �p ember 30, 2004 CPH served a notice of deposition, seeking Morgan Stanley testimony 

n .gi rding the "authenticity, creation, use, maintenance, and busines:; purpose" of the 

p �rJ )tmance evaluations. See Ex. C. 

On October 19, 2004, Morgan Stanley filed a Motion for Protective Order, arguing that 

ti .e leposition is unnecessary because the admissibility of the performance evaluations "is a legal 

d �tt tmination for this Court to make." See Ex. D, 1J 9; see also id. ii 8. 

CPH agrees that the Court can detennine now that the Strong evaluations and the other 

p �r: onnel evaluations produced by Morgan Stanley are admissible without further discovery, 

t: 1s :d on the well-settled legal standards discussed below. If, however, the Court for some 

r :a: on were to determine the admissibility of the performance evaluations could not be resolved 

a JS :nt additional facts, CPH should be pem1itted to obtain those fac·:s before discovery 

c )11 ;ludes. 

Although this motion focuses on the Strong evaluations, a ruling here will resolve the 

c; ue ;tion of the admissibility of other Morgan Stanley employee evaluations, which also are 

e 1c >mpassed withi n CPH's September 30, 2004 deposition notice, and MorE;an Stanley's Motion 

f >r Protective Order. As demonstrated below, the Court can obviate the need for further 

c is1 overy on this issue by resolving the admissibility question now. The perfonnance 

t: va uations are highly relevant to fundamental issues in this case and clea:�Jy admissible under 

t vc separate exceptions to the hearsay rule. 

2 
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I. The Performance Evaluations Produced to CPH Are Relevant to This Case. 

141003/013 

Morgan Stanley's production of the performance evaluations concedes the relevance of 

ti: es : documents to this case. In its March 15, 2004 Order Granting in Part .md Denying in Part 

C ?I 's Motion to Compel Production of Documents Relating to Employee Performance, this 

C Ju 1 ordered Morgan Stanley to produce the performance evaluations of employees who 

\\or �ed on the Sunbeam deal, but only if the documents fell within four carefully defined 

c. :te �ories: 

(a) All references (positive or negative) to work performed by the employee on 
Sunbeam-related engagements. 

(b) All references (positive or negative) to the employee's :?erformauce in fee 
generation. 

(c) All references (positive or negative) to the employee's performance of due 
diligence activities, regardless of whether designated specifica.lly as such. 

(d) All references (positive or negative) to the employee's truthfulness, veracity, or 
moral turpitude . 

.S ?e Ex. E. In response to that order, Morgan Stanley produced the performance evaluations at 

i; SL e here, thereby acknowledging that the documents fall within one or more of the relevant 

c lt1 gories identified in the Court's order. Consequently, the personnel evaluations produced by 

� fo ·gan Stanley pursuant to the Court's March 15 order are indisputably relevant in this case. 

The Strong evaluations, for example, are plainly are relevant to the :;entral issues in this 

c as:, both with respect to CPH's primary claims for relief and to CPH's request for punitive 

car 1ages. The documents demonstrate that, prior to assigning Strong to the Sunbeam deal, 

I 1c :-gan Stanley senior management was well aware of Strong's propensity to engage in 

< uc stionable business practices and unethical behavior to achieve the fee objectives demanded of 

I in . See Ex. A, at Morgan Stanley 85418, 85424, 85438, 85440, 8545:5, 85461-62, 85474, 

! 5• 77, 85480-81, 85486, 85492. In fact, Strong's perfonnance evaluations make clear that 
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I\ lo gan Stanley tolerated such behavior, knowingly benefited from the greater revenue 

gm �ration at all costs, and rewarding ethically dubious, tactics. See id. As 1he documents show, 

I\ lo ·gan Stanley placed Strong on the Sunbeam deal, even as its senior management openly 

d :s1 ussed deep reservations about his candor and integrity and the methods by which he pursued 

f :e ·evenue. See id. 

I :. The Strong Evaluations Are Powerful Evidence of Morgan Stanley's Wrongful 
Conduct. 

Strong joined Morgan Stanley in 1993 as a senior executive, and was assigned 

r :s1 onsibility for the firm's corporate finance activities in Chicago, Houston, Los Angeles, San 

Fra 1cisco, and Toronto. Ex. F, Strong Dep. 12/4/2003 at 6. The marching: orders that Morgan 

� ta 1ley management gave Strong in his very first evaluation were clear:. "He should personally 

�er. �rate more revenue in 1994." Ex. A, at Morgan Stanley 85418. In Strong's 1995 

e va uations, Robert Scott, who served as head of the finn 's corporate finance and investment 

tar: <lng business, made it clear that he had been unsatisfied with the fees Str:mg brought in: 

"Revenue input : Bill covers a lot of tenitory; I wonder how 
productive he really is. 1996: What should Bill's focus be in 
1996? More on productivity and client business." 

I x. A, at Morgan Stanley 85424. 

Strong got the message. In his personal assessment of 1996, Strong boasted that he had 

tac his "most productive year since joining the Finn in 1993" and that hi.s "personal revenue 

T ro iuction by the end of the fiscal year will have increased for the fourth straight year to a total 

< xc ::eding $70 million . . . .  " Id. at Morgan Stanley 85438. 

At the same time, senior Morgan Stanley executives became increasingly aware that 

� tr ing's methods were too aggressive . Robert Scott, who in 1995 wa:; pushing Strong to 

! er �rate more fees, himself noted in Strong's I 996 evaluation: 
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"While Bill is bright, his judgment is sometimes flawed. m� is so 
focused on his own agenda that he can lose perspective. He has 
the ability to steamroll colleagues while accomplishing his gcals." 

�005/013 

j i., at Morgan Stanley 85440. Kirsten Feldman, one of Strong's Managing Director colleagues, 

�in ilarly observed of Strong: 

"Judgment is usually very good (unless he is trying [to] promote a 
specific outcome)." 

J :l. Richard Kaufmann, another senior Morgan Stanley executive, cautioned that those reporting 

t ) � trong were "afraid of Bill's reaction" because of his competitiveness. Icl., at Morgan Stanley 

f 5, 24. 

By 1997, the facts concerning Strong's methods had become quite obvious to the most 

�en or people at Morgan Stanley. Tarek Abdel-Meguid, head of Morgan .Stanley's investment 

t ar king business, concluded that Strong's desire to capture fees clouded his judgment: 

"Bill can be overly aggressive in terms of trying to capture 
transactional opportunities. Makes some judgments which are 
sometimes very close to, if not over, the line." 

J 1., at Morgan Stanley 85461. Abdel-Meguid continued: 

"Bill continues to suffer the consequences of less than a 
straightforward approach. Gives people, including me:, the 
impression that he is not completely upfront. This needs to 
improve; there are numerous approaches to me from very cr1;:dible 
people on this issue." 

j i., at Morgan Stanley 85462. 

Another of Morgan Stanley's most senior executives, Joseph Per:::Ua, had come to a 

s irr ilar assessment of Strong's credibility: 

"The one problem I continue to have with Bill is that you never 
seem to get the whole story unless you probe very hard." 

Ji .. at Morgan Stanley 85461. 
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Although Strong continued to deliver the greater and greater fees demanded of him -

o .;e $100 million in 1998 alone - his colleagues were apparently forced to look the other way 

cm ;eming his methods. Id., at Morgan Stanley 85474. In 1998, Abdel-M�guid aclmowledged 

5 trc ng's success in generating the fees, but continued to express his discomfort with the means 

c f � trong' s ends: 

"[Strong] is highly focused on money making opportunities, 
sometimes to a fault." 

I!., at Morgan Stanley 85477. Reiterating the san1e views he had expres;ed in 1997, Abdel-

1' le �uid carefully repeated his warnings about Strong: 

"Bill can be overly aggressive in terms of trying to capture 
transactional opportunities. Makes some judgments which are 
very close to, if not over, the line. I continue to hear comments 
about his greater general concern for his own people/business unit, 
relative to the Firm's best interest. 

Bill continues to suffer the consequences of less than a straight
forward approach. Gives people, including me, the impression that 
he is not completely up front." 

l l., at Morgan Stanley 85480-85481. 

Echoing the comments of Strong's superiors and colleagues, an investment banker who 

" ro· ked for Strong stated: 

"Uses information selectively - often times does not diuclose 
infonnation which I may view important or will disclose some 
information on a subject, but not all." 

1 L, at Morgan Stanley 85485. 

These concerns, voiced by multiple persons consistently over time, led Morgan Stanley 

r ia 1agement in 1998 to expressly identify the following "Development Needs" for Strong: 

"Overly commercial. Can be overly aggressive in terms oft rying 
to capture transactional opportunities. Makes some judgments 
which are sometimes very close to if not over the line. 
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Communication: Although he has made progress (and is ac:utely 
aware of the concerns), he continues to suffer the conscquenc:es of 
less than a straightforward approach. Some colleagues feel he 
gives people the impression that he is not completely upfront and 

uses infom1ation selectively. Often times does not dfa.close 
information which others may view as important or will di�:close 
some information on a subject, but not all. Also there is the 
perception that he does not properly balance the issues c•f his 
people/his region with the best overall interests of the Finn." 

J. l., it Morgan Stanley 85492. 

�007/013 

Strong's 1997 self-assessment touted his success in bringing in significant fees and his 

e <p !ctation that he would do even ·better in 1998 - aided in no small part by his expectation of a 

I· 1c1 ative Sunbeam fee: 

"My personal Firm revenue has been $70 million, $73 million and 
will exceed $90 million for 1995, 1996 and 1997 respectively. 
Further, my personal backlog going into fiscal 1998 has never been 
higher. Highlights from that backlog include the sale of Sun.beam 
(market capitalization $3.7 billion, signed engagement lette1· with 
success fees above fee scale) .... " 

l J., at Morgan Stanley 85455. 

Senior Morgan Stanley executives were on clear notice that Strong's ambition and desire 

f >r fees had become a serious problem. But year after year Morgan Stanley put its own desire to 

t riJ g in those fees above its concern about Strong's judgment, and entrusted Strong to handle the 

� u1 beam transaction. 

111. The Evaluations, Including Those Of William Strong, Are Admissible Under 
Several Exceptions to the Hearsay Rule. 

A. The evaluations are admissible under the party admissions exception to the 
hearsay rule. 

The Strong performance evaluations, for example, easily qualify for the party admissions 

t xc �ption to the hearsay rule. Under Florida Evidence Code § 90.803(1 :S)( d), a statement is 

< dr 1issible if the statement is .. offered against a party and is . .. [a] statemeni: by the party's agent 
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1 ·r ;ervant concerning a matter within the scope of the agency or employment thereof, made 

1 ;UJ ing the existence of the relationship." 

Thus, the requirements for the admissibility of an agent's or empleoyee's admission are: 

• {1 l the declarant is the employee of the employer [against whom the staterr..ent is being offered]; 

12) the matter is within the scope of the employment; and (3) the employe 1� made the statement 

·vb le employed by that employer." Chaney v. Winn Dixie Stores, Inc., 605 So. 2d 527, 529 (Fla. 

l )i: t. Ct. App. 1992). 

Employee statements are admissible against the employer even where the employee's 

:ta emcnt is not based on personal knowledge. See, e.g., Scholz v. RDV Sp.')rts, Inc., 710 So. 2d 

1·1: , 628 (Fla. Dist. Ct. App. 1998). The party admission, moreover, need not be "against the 

i 11.t ·rest" of the employer to be admissible under Section 90.803(18). See, e.g., Cost v. School 

, rd of Broward Cozmty, 701 So. 2d 414, 415 n.l (Fla. Dist. Ct. App. 1997). 

Florida courts repeatedly have held that internal reports made by employees in the course 

, ,f heir employment are admissible under the party admission exception to ·:he hearsay rule. See, 

' .g , Lee v. Dept. of Health and Rehabilitative Servs., 698 So. 2d 1194, 1200 (Fla. 1997); Costa 

'. • !chool Dd. of D,..nvo:irn:I Coimty, 701 fJo. 2d 414, 415 (I'la. Di,,t. Ct. Apf". 1?97). Iu Li:>e, fu1 

•.,.,,mph:;;, the I'lorid<1. Sup1cmc CuwL fvuud iuL1;aui1l iuvc:.li�i1liuu 1cpvll:. w..l111i;:.::iiulc uuuc1 the 

I at .y admissions exception where the investigator was an employee of tl:.e defendant and the 

1 �i:: )rt was made during the course of his employment. See Lee, 698 So. 2d at 1200. 

In this case, the employee evaluations are clearly admissible under§ 90.903(18)(d).1 The 

c vi luators indisputably were (1) employees of Morgan Stanley, (2) acting within the scope of 

1 T 1e evaluations are also admissible as direct admissions of a party opponent under § 
� 0. J03(18)(a). However, because the Florida Evidence Code provides for admissions by a 
l a1 :y's employees, paragraph (d) of90.903(18) is the more applicable provision. 
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ti ei ·employment when writing evaluations of other Morgan Stanley employees, and (3) working 

ti •r v1organ Stanley at the time they made the evaluations. 

B. The evaluations are admissible under the business records exception to the 
hearsay rule. 

The evaluations also are admissible under the business records exce,ption to the hearsay 

r tle. To qualify as a business record under Florida Evidence Code § 90.803(6), the document 

r. m t satisfy the requirements of paragraphs (a) and (b) of the rule. The performance evaluations 

r. 1e• t both requirements. 

Paragraph (a) provides that a document is admissible as a busines5 record if it is "[a) 

r: te; .iorandum, report, record, or data compilation, in any fom1, of acts, events, conditions, 

c pi lion, or diagnosis, made at or near the time by, or from information transmitted by, a person 

-v ·it 1 knowledge, if kept in the course of a regularly conducted business acti-.rity and if it was the 

r �g liar practice of that business activity to make such memorandum, report, record, or data 

c :>r :pilation, all as shown by the testimony of the custodian or other qualified witness .... " 

It is clear that Morgan Stanley's routine employee evaluations are business records under 

far Lgraph (a). Morgan Stanley already has admitted, in its Responses to the Second Set of 

I .e1 uests for Admission, that the evaluations are "generated in the course of a regularly 

c or iucted business activity," and are "kept in the ordinary course of its business.'' See Ex. B. 

In Florida, employee reviews qualify for the business records exception to the hearsay 

r .1li . See, e.g .. CF Chemicals, Inc. v. Florida Dept. of Labor am/ Employm.mt Security, 400 So. 

� d �46, 848 (Fla, Dist. Ct. App. 1981) (allowing an "Employee Relations Analysis" prepared by 

rn �mployee's supervisor into evidence under the business record exception). Likewise, other 

j Jr: 5dictions have also held that employee evaluations qualify for the business records exception 

t nc er Rule 803(6) of the Federal Rules of Evidence, a rule essentially identical to paragraph {a) 
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< f: 1e business records rule in Florida. See, e.g .• Pritchard v. MacNeal Hosp., 960 F. Supp. 1321 

(�. ). III. 1997) {holding that evaluations used regularly to document employee perfonnance 

c or stituted business records); Paul v. Farmla11d Industrial, Inc., No. 90-•)594-CV-W-1, 1993 

'VI 760161 (W.D. Mo. Sept. 27, 1993) (rejecting argument that employee evaluations lacked 

t ·u: tworthiness because they were based on opinion). 

The employee evaluations also satisfy the second requirement of the Florida business 

r �c >rds exception. Paragraph (b) of Section 90.803(6) provides that: "'Evidence in the foffil of 

� n >pinion or diagnosis is inadmissible under paragraph (a) unless such C•pinion or diagnosis, 

'10 1ld be admissible under ss. 90. 701-90. 705 if the person whose opinion is recorded were to 

t �st ,fy to the opinion directly." 

To the extent that the Morgan Stanley employee evaluations contain lay opinion, the 

e v2 uations are admissible because the opinions included in those evaluations are admissible 

t nc er Section 90.701 of the Florida Evidence Code. 

Section 90.701 provides that a witness's testimony about what he or she perceived may 

t e: .'l the fonn ofinference and opinion when: 

(1) The witness cannot readily, and with equal accuracy and adequacy, 
communicate what he or she has perceived to the trier of fact without testifying in 
terms of inferences or opinions and the witness's use of inferences or opinions 
will not mislead the trier of fact to the prejudice of the objectbg party; and 

(2) The opinions and inferences do not require a special knowledge, skill, 
experience, or training. 

First, it is clear that evaluating an employee does not require the type of special 

k nc w-ledge, skill, experience, or training contemplated by Section 90. 701. fu fact, all that is 

1: �c :ssary to evaluate an employee is exposure to that employee's work conduct and work 

p �o luct. 
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Second, an evaluator can neither accurately nor adequately communicate the basis of his 

t ;:v ew of the employee without testifying in terms of his opinions. 

Here, the opinion� contained in the Strong evaluations are admissibh: both for the truth of 

1 he opinions expressed by his superiors and colleagues and also admissible to show Morgan 

: ;u :lley's willfulness in failing to take action to prevent the harm Strong and others at Morgan 

: itf itley caused CPR. 

WHEREFORE, CPR respectfully requests that this Court order that the perfonnance 

· :v; luations produced by Morgan Stanley in response to the Court's March 15 order, including 

·he se of William H. Strong, are admissible at trial. 

Dated: October 22, 2004 

re old S. Solovy 
Re nald L. Manner 
Je frey T. Shaw 
JE '-INER & BLOCK LLP 
:)1 e IBM Plaza 
CJ icago, Illinois 60611 
�3 2) 222-9350 

Respectfully submitted, 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHJPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33'·02-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax ar d Federal Express to all counsel on the attached list on this d A day of 
- I it.1.-_ 

_c_lA_ ·_, 2004. 

-�,.E$2A.ROLA 
F�o · �Bar No.: 169440 
S cy Denney Scarola 

amhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Jost pl Ianno, Jr., Esquire 
Car: to 1 Fields, et al. 
222 L; keview A venue 
Suit�! WO 
We� t J ·aJm Beach, FL 33401 

Tho 11: s D. Yannucci, P.C. 
Tho rn s A. Clare 
Bre1 : i 1cGurk 
Kid la 1d and Ellis 
655 l: th Street, N.W., Suite 1200 
Wa� hi 1gton, DC 20005 

Jero d :>. Solovy, Esq. 
Jenrer & Block LLP 
Onell M Plaza 
Suit•: 4400 
Chicap, IL 60611 

Mar� < ·. Hansen, Esq. 
Kell >g �.Huber, Hansen, 
Tod1. ��Evans, P.L.L.C. 
Sum 1c · Square 
161� ti. Street, N.W., Suite 400 
Was Iii gton, DC 20036-3206 

�013/013 

COUNSEL LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

t X LEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

. ·s. 

: .1< >RGAN STANLEY & CO., INC., 
Defendant. 

����������������-/ 

CASE NO. CA 03-5045 AI 

• .1< >RGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
Plaintiff, 

· 1s. 

v1. \CANDREWS & FORBES HOLDINGS INC., 
'/ ti., 

Defendants. 
I 

COLEMAN (PARENT) HOLDINGS INC. 'S 
MOTION FOR PROTECTIVE ORDER 

REGARDING THE DEPOSITION NOTICED FOR MR. GITTIS 

Pursuant to Fla. R. Civ. P. l.280(c), Coleman (Parent) Holdings Inc. ("CPI-I"), by its 

itt m1eys, respectfully requests that this Court enter a Protective Order that excuses Howard 

Ji tis from the obligation to appear for a deposition on November 1-2, 2004, pursuant to a 

\Jc tice of Videotaped Deposition served September 30, 2004 (Ex. A) by Morgan Stanley & Co., 

[n . and Morgan Stanley Senior Funding, Inc. (collectively "Morgan Stanley). In support of this 

11• 1tion. CPH states as follows: 

!. This motion arises because of Morgan Stanley's gamesmanship in scheduling 

:k Jositions. Morgan Stanley wants to take Mr. Gittis's deposition on No·1cmber 1 and 2. Mr. 

G ttis is not available that day, but has instead offered November IO and 11, dates on which no 

ot ler depositions are scheduled. Rather than coordinating the scheduling of depositions with 

C 'H, Morgan Stanley appears intent on conducting a deposition when Mr. Gittis is unavailable, 

th :reby unnecessarily burdening CPH and Mr. Gittis. 
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Efforts to Schedule the Deposition of Mr. Gittis 

2. Mr. Gittis is a senior officer of CPH. 

141002/009 

3. On September 30, 2004, Morgan Stanley served a Notice of Videotaped 

)e )Osition for Mr. Gittis, which requires him to appear for deposition on November 1-2, 2004 in 

N• st Palm Beach, Florida. See Ex. A. CPH responded that Mr. Gittis was unavailable to appear 

>n November 1-2, 2004, as proposed by Morgan Stanley, but CPH offered Mr. Gittis for 

·-Jc vember l 0-11, 2004 in New York. See Ex. B. No other depositions are: currently confirmed 

m November 10 or 11, 2004. 

A Protective Order Should Issue 

4. CPH has made clear to Morgan Stanley that Mr. Gittis is unavailable on Morgan 

;t; nley's proposed dates, and has offered alternate available dates for t:1is deposition. Yet, 

ie pite CPH's desire and effort to agree to a date for this deposition, Moq;an Stanley demands 

hit the deposition go forward when Mr. Gittis cannot be present. 

5. Under Rule 1.280(c), a Protective Order may issue to bar certain discovery from 

:al ing place at a particular time and place, where, as here, "good cause" exists. Specifically, 

v1 1rgan Stanley's insistence on its deposition dates will impose an undue burden and 

.n1 onvenience on Mr. Gittis. He is prepared to sit for a deposition, and CPI-I has been working 

�-o itinuously (and will continue working) to enable the scheduling of the ·ieposition, subject to 

:h1 witness's availability. In contrast, Morgan Stanley now insists on proceeding with a 

je Josition for which it knows Mr. Gittis is unavailable. 

6. This dispute, and the separate dispute concerning Mr. Perelman's deposition, 

c-e lects Morgan Stanley ' s use of deposition scheduling as a tactic to h:.nder and complicate 

:ii covery. Morgan Stanley's insistence that witnesses appear on dates and at locations on which 

th :y are unavailable is designed to harass the witnesses for no reason, other than perhaps to 
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cm venience Morgan Stanley's counsel. Morgan Stanley has many lawyers in this case, and has 

j 1s added another Jaw finn to assist it. Morgan Stanley's counsel should accept dates that are 

< vi ilable for the witnesses, rather than inconvenience the witnesses for some tactical reason. In 

1 he ;e circumstances, "justice requires" that the Court issue a Protective Order barring the 

'�e1 ositions from taking place as presently noticed. Fla. R. Civ. P. 1.280(c). 

WHEREFORE, CPH requests a Protective Order barring Morgan Stmley from taking the 

•lei osition of Mr. Gittis on November I -2, 2004 in West Palm Beach, Florid a. 

)a ed: October 22, 2004 

c1 )Id S. Solovy 
tc 1ald L. Manner 
eJ frey T. Shaw 
"E �ER & BLOCK LLP 
)r � IBM Plaza 
:t tcago, Illinois 60611 
3. 2) 222-9350 

It 1479 

Respectfully submitted, 

COLEMAN NT) HOLDINg1 I,[>le . 

/ . '/.. /// 
1/ 

/ // .. --- ,v-:X/' 
By: <---- v,. L .. >L . -=��--����-

o y ;>f'lts Attorneys 

John %'ar61a 
SEA�CY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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Fax 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing l:.as been furnished by 

m I Federal Express to all counsel on the attached list on this Ji A clay of 
,\ ( ri 

i }{_'.;{-, , 2004. /} //-;__ --l//' L //�1 G-( __ � �-------
JACK"SCAROLA ... 
Fll)if darBar No.: 169440 &4,a-Fcy Denney Scarola 
i3arnhai1 & Shipley, P.A. 
2139 Palm Beach Lakes Bo;.i)evard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561)684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Jose11h lanno, Jr., Esquire 
Carll or Fields, et al. 
222 ·,a (cview A venue 
Suit� l� 00 
Wes· P ilm Beach, FL 33401 

Thor rn; D. Yannucci, P.C. 
Thor rn ; A. Clare 
Bret1 f\. cGurk 
Kirk ai d and Ellis 
655 5 h Street, N.W., Suite 1200 
Was iii gton, DC 20005 

Jcrol d ; , Solovy, Esq. 
Jenn !f & Block LLP 
One [EM Plaza 
Suite 4 +oo 
Chic 1g ), IL 60611 

Marl: ( . Hansen, Esq. 
Kell· >g ?, Huber, Hansen, 
Tod' c. Evans, P.L.L.C. 
Sum 1e · Square 
161� l\ Street, N.W., Suite 400 
Was iii gton, DC 20036-3206 

!41005/009 

COUNSEL LIST 
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10118 ·o. 16:33 FAX 16931007099991312861 KIRKLAND & ELLIS LLP 

( OLEMAN"(P ARENT) HOIDINGS, lNC., 
Plaintifi(s). 

v ;_ 

!I :ORGAN STANLEY & CO .• IN'C .• 

Defendant(s). 

IN THB FIFTEENTH JUDICIAL CIRC1JIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 Af. 

CASE NO: CA 03-5165 AI 
1 :ORGAN STANLEY SENIOR FUNDING. INC"? 

Plaintiff(s). 
v :. 

1 ACANDREWS &FORBES HOIDlNGS, INC., 
Defendant(s). 

NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorp�ratcd and Morgan 

S anley Senior Funding, Inc. will take the videotaped deposition of Howard Gittis, pursuant to 

F orida Rnles of Civil Procedme 1.280 and 1.310. The oral examination will take place on 

l\ lvember 1, 2004 at 9:30 a.m. and November 2, 2004 at 9:30 a.m. and continue from day to day 

u: til ¢0mpleted Ht the offices of Carlton Fields, P.A., 222 Lakeview Ave.� Suite 140(1, West Palm 

B :ach, Florida 33401. The deposition will be taken before a person a�thorized t•) administer 

o: lbs and recorded by stenographic and video graphic means. The video operator wi:l be Esquire 

D :position Services Courthouse Tower. 44 West Flagler Street. 14th Floor, Miami,.Florida The 

w tness is instructed to bring all books. papers, and other things in his possession or under his 

c< ntrol relevant to this lawsuit (and not previously produced in discovery) to the examination. 

1 
-S. l6Gl.OOC 

141006/009 

141011/016 

EXHIBIT 

A 
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10118'0 16:33 FAX 16931007099991312861 KIRKLAND & ELLIS LLP 

CERTI.FlCATE OF SERVICE 

I HEREBY CERTIFY that a tme and correct copy of the foregoing ha& been furnished to 

; 11 counsel af re£(>¢ 9n the au.ached service list by facsimile and federal express 011 this 30111. day 

1 fSeptembe:r, 2004. 

'. homas D. Yannucci, P.C. 
l .awrence P. Bemis (FL Bar# 618349) 
'. bomas A. Clare 
; honette M. Brown 
l JRKl..AND & ELUS LLP 
( 55 15th Street, N.W., Suite 12QO 
1lashington,D.C.20005 
: elephone: (202) 879-5000 
l acsimile: (202) 879-5200 . 

( '.ounsel for Morgan Stt11fley & Co. 
l 1corporated & Morgan Stanley Senior 
j 'unding 

-:� 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON m.ELDS, P.A. 
222 LU:eview Ave., Suite 1400 
WestPalmBeach,FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-maJ.1: ji o@carlton.fields.com 

� 

2 

� 007 /009 

141012/016 
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SERVICE LIST 

C 'ounse.l for Coleman(Parem) Holdings & MacAJidre:ws & Forbes 

J ''.!in Scarola 
� EARCY, DENNEY, SCAROl..A, 

BARNHARDT & s:BIPLEY, P.A. 
� 139 Pahn Beach Lakes Boulevard 
11 est Palm Beach, Florida 33409 

J !Itlld S. Solovy 
: ENNER & BLOCK, LLC 
< ine IBM Plaza, Suite 4400 
< :IUcago. Illinois 60611 

3 

141008/009 

[lJ 013/016 
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JENNER&BLOCK 

)ctober 18, 2004 

1y Telecopy 

lhomas A. Clare, Esq. 
(JRKLAND & ELLIS LLP 
i55 Fifteenth Street, N.W. 
;uite 1200 
Nashington, D.C. 20005 

�e: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312-22,?-9350 
wwwJenner com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

)ear Tom: 

. write concerning your October 18, 2004 letter regarding Mr. Gittis's deposition. 

Cbie>1go 
Dallas· 
Wasbingwn, DC 

'vfr. Gittis is not available on November 1 and 2, 2004. Instead, he is available on November 10, 
W04 (morning only), and November 11, 2004 in New York. 

:>Jease let us know by Friday, October 22, 2004 if you accept these dates. 

very truly yours, �7.('�1 
vlichael T. Brody 

v1TB:cjg 
:c: Joseph Ianno, Esq. (by telecopy) 

Mark C. Hansen, Esq. (by telecopy) 
John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

:HICAG0_1167577_1CIDCAG0_1167577_1 

EXHIBIT 

B 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

< '.C LEMAN (PARENT) HOLDINGS INC., 
Plaintiff: 

CASE NO . CA 03-5045 Al 

\ s. 

r 1( •RGAN STANLEY & CO., INC., 
Defendant. 

I ����������������-
i ·H 1RGAN ST AN LEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 Al 

Plaintiff. 

's. 

! ,1; .CANDREWS & FORBES HOLDINGS INC., 

( ( ( /., 
Defendants. 

�������������-/ 

COLEMAN (PARENT) HOLDINGS INC.'S 
MOTION FOR PROTECTIVE ORDER 

REGARDING THE DEPOSITION NOTICED FOR MR. PERELMAN 

Pursuant to Fla. R. Civ. P. 1.280(c), Coleman (Parent) Holdings Inc. ("CPH"), by its 

: .tt •rneys, respectfully requests that this Court enter a Protective Order that excuses Ronald 

ie elman from any obligation to appear for a deposition in West Palm Beach, Florida on October 

· �6 27, 2004, pursuant to a Notice of Videotaped Deposition served on Octa Jer 18, 2004 (Ex. A), 

iy Morgan Stanley & Co., Inc. and Morgan Stanley Senior Funding, Inc. (·::ollectively "Morgan 

)t< nley). In support of this motion, CPH states as follov.-·s: 

1. This motion arises because of Morgan Stanley's gamesmanship in scheduling 

le 1ositions. Morgan Stanley wants to take Mr. Perelman's deposition or. October 26 and 27. 

v1 . Perelman is available, but family obligations require Mr. Perelman tc be in New York on 

h< se days. Morgan Stanley insists that Mr. Perelman travel to Florida for the deposition. 

;o nething his schedule does not permit. Despite having taken no depositions of CPH 

·e1 resentatives in Florida, Morgan Stanley is unwilling to modify its noti•::e. Because Morgan 

16div-007566
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141002/011 

: ;t� Jley remains intent on conducting a deposition when rv1r. Perelman is unavailable, CPH 

j ec J.ests a protective order. 

Efforts to Schedule the Deposition of Mr. Perelman 

2. Mr. Perelman is the most senior officer of CPH. 

3. On October 12, 2004, CPH offered Mr. Perelman for deposition on October 26-

�7 2004. See Ex. B. 

4. Morgan Stanley accepted the October 26-27 dates for the deposition of Mr. 

)e ·elman, but has served a notice requiring the deposition take place in Florida on October 26-

27 2004. .S'ee Ex. A 

5. In letters and in telephone conferences, counsel for CPH has explained that Mr. 

Pe ·elman is not able to travel to Florida on October 26 and 27 because Mr. Perelman has family 

)t .igations that require him to be in New York that week. Counsel for <:PH have repeatedly 

re· 1uested Morgan Stanley to go forward with the deposition on the d1tes Morgan Stanley 

re 1uested - but in New York. See Ex. C. Counsel for Morgan Stanley rejected these requests 

ar 1 have refused to modify or withdraw Morgan Stanley's Notice of Deposition. 

A Protective Order Should Issue 

6. Mr. Perelman is willing to appear for a deposition on dates that are acceptable to 

M xgan Stanley, but Morgan Stanley insists that the deposition take place in Florida, on dates on 

w 1ich Mr. Perelman must be in New York. 

7. Under Rule l.280{c), a Protective Order may issue to bar certain discovery from 

ta �ing place at a particular time and place, where, as here, "good cause" exists. Specifically, 

.iv organ Stanley's insistence on the pending deposition dates and location will impose an undue 

bi rden and inconvenience on Mr. Perelman. He is prepared to sit for a de:position on dates that 

ru � acceptable to Morgan Stanley, and CPH has been working (and will continue working) to 

2 
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.cl edule the deposition, subject to the witness's availability. In contrast, :\1organ Stanley no'vv 

m .sts on proceeding with the deposition for which it knows Mr. Perelman i:; unavailable. 

8. Morgan Stanley's insistence that Mr. Perelman appear in Florida on a date on 

vl· ich his familial obligations require him to be in New York is designed to harass the witness 

. en no reason, other than perhaps to convenience Morgan Stanley's counsel. Morgan Stanley has 

: m 1y lawyers in this case, and has just added another Jaw firm to assist it. To date, Morgan 

. )t< nley has not taken the depositions of any CPH representative in Flor:.da, nor has Morgan 

)t< nley's Florida counsel taken any depositions. Morgan Stanley's out-of-state counsel have 

ai ed to explain why they are required to be in Florida on October 26 arn:'. 27 or why travel to 

:1, rida would be more convenient for them than travel from their Los Angeles or Washington, 

).· �- offices to New York. In these circumstances, 'justice requires" that the Court issue a 

>n tective Order barring the depositions from taking place as presently noticed. Fla. R. Civ. P . 

. �80(c). 

WHEREFORE, CPH requests a Protective Order barring Morgan Stanley from taking the 

de1 ·osition of tv1r. Perelman on October 26-27, 2004 in West Palm Beach, Florida. 

. )a ed: October 22, 2004 

. er )Id S. Solovy 
tc 1ald L. Marmer 

. el 1-ey T. Shaw 

. E �NER & BLOCK LLP 
; )r �IBM Plaza 
• :h cago, Illinois 60611 
'3: 2) 222-9350 

Respectfully submitted, 

COLE/lP EN/;1��1'[� 
By: I . l_ .. C .. /t .c<" ��9f Its Attorneys 

""'"" 

John stSlto'ia 
SE�RCY DENNEY SCAROLA 

£/BARNHART & SHIPLEY P.A . 
2139 Palm Beach Lakes Blvd . 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing bas been furnished by 

Fax : 1n I Federal Express to all counsel on the attached list on this 
,· 

_ L!: ir-, , 2004. 

f ACK/S(?'AROLA 
Floy�-i(Bar No.: 169440 
S�rcy Denney Scarola 
v . 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: ( 561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 

16div-007569
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Jose: >h Ianno, Jr., Esquire 
Carl· 01 Fields, et al. 
222 �a ceview A venue 
Suitt I• 00 

Wes F llrn Beach, FL 33401 

Tho1 .rn; D. Yannucci, P.C. 
Tho1 1a; A. Clare 
Bret; .i\. cGurk 
Kirk ar d and Ellis 
655 5 h Street, N.vy., Suite 1200 

Was 1i1 gton, DC 20005 

Jerol j ;. Solovy, Esq. 
Jenn �r SZ Block LLP 

One rE \1 Plaza 
Suit< 4 WO 
Chic 1g ), IL 60611 

Marl C . Hansen, Esq. 
Kelli 1g ;, Huber, Hansen, 
Todc 6 Evans, P.L.L.C. 

Sum ie Square 
I 615 l'v Street, N. W., Suite 400 

Was! tir gton, DC 20036-3206 

141005/0 11 

COUNSEL LIST 
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1 :C LEMAN (PARENT) HOLDINGS, INC., 

Plaintiffts), 
. ·s. 

l .1< 1RGAN STANLEY & CO., INC., 

Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 Al 
J 1C •RGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff{s), 
.. s. 

J 11 .CANDREWS & FORBES HOLDINGS, INC., 

Defendant(s ). 

A.MENDED NOTICE OF VIDEOTAPED DEPOSITION 

PL�ASE 1 AKE NOTICE that Morgan Stanley & Company Incorporated and Morgan 

: :ta 1ley Senior Funding, Inc. will take the videotaped deposition of Ronald Perelnan, pursuant to 

J 'le .ida Rules of Civil Procedure 1.280 and 1.310. The oral examination will take place on 

1 k ober 26, 2004 at 9:30 a.m. and October 27, 2004 at 9:30 a.rn. and continue from day to day 

1 nt l completed at the offices of Carlton Fields, P.A., 222 Lakeview Ave., Suite 14.00, West Palm 

j le: ch, Florida 33401. The deposjtion will be taken before a person authorized to administer 

c at tS and recorded by stenographic and videographic means. The video operator will be Esquire 

J >e: •osition Services Coutthouse Tower, 44 West Flagler Stree� 14th Floor, Miami, Florida. The 

'rit 1ess is instructed to bring all books, papen;, and other things in his possession or under his 

c or :rol relevant to this lawsuit (and not previously produced in discovery) to the e:xamination_ 

EXHIBIT 

l A 
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10/18101 16:32 FAX 16931007099991312861 KIRKLAND & ELLIS LLP 141009/016 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

Lil �ounsel ofrecord on the attached service list by facsimile and Federal Exprcs!: on this 181.h day 

1f )ctober, 2004. 

lh >mas D. Yannucci, P.C. 
Ja vrence P. Bemis (FL Bar No. 618349) 
rb >mas A. Clare 
21 mette M. Brown 
(J RKLAND & ELLIS LLP 
)5.; 151h Street, N.W., Suite 1200 
N: shington, D.C. 20005 
l'e ephone: (202) 879-5000 
'a· simile: (202) 879-5200 

\If: rk C. Hansen 
·ar ies M. Webster, ID 
�e 'ecca A. Beynon 
:G LLOGG, HUBER, HANSEN, 

1 ODD & EV ANS, P.L.L.C. 
lu nner Square 
.6 5 M Street, N.W., Suite 400 

· ¥: shington, D.C. 20036 
're ephone: (202) 326-7900 
�a• simile: (202) 326-7999 

�o ms el for Morgan Stanley & Co . 
. nc :>rporated and Morgan Stanley Senior 
. 'u iding. Inc. 

Joseph Ianno, Jr. (FL Bar No. 6553�il) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: {561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

/�/\ . 
BY:���----

2 
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10118,04 16:32 FAX 16931007099991312861 KIRKLAND & ELLIS LLP 

SERVICE LIST 

< :o; :nsel for Coleman(Pare:n.t) Holdings & MacAndrews & Forbes 

: ac � Scarola 
1.E ill.CY, DENNEY, SCAROLA, 
l :A RNHARDT & S:HJPLEY, P ..A. 
: 1; 9 Palm Beach Lakes Blvd. 
'Ile >t Palm Beach, FL 33409 

� efl 1ld S. Solovy 
1 iii hael Brody 
� K fflER & BLOCK, LLC 
1 )n : IBM Plaza, Suite 400 
1 ;h cago, IL 60611 

3 

141008/011 

141010/016 
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'"1ENNER&BLOCK 

1)ctober12, 2004 

. ly Telecopy 

· 'homas A. Clare, Esq. 
illkland & Ellis LLP 

· ;s5 Fifteenth Street, N.W. 
:uite 1200 

· Vashington, D.C. 20005 

�e: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Jenner & Bl >ck LLr 
One IBM Plaza 
Chicago, lL 60611 
Tel 312-22:�-9350 
wwwJenner.com 

Michael T. Brody 
Tel 312 923··2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, DC 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdir.:gs Inc., et al. 

>ear Tom: 

tlr. Perelman is available for his deposition on Tuesday, October 26, 2004 ancl, if necessary, 
· Vednesday, October 27, 2004, until 12:00 p.m. Please advise me by Thursday, October 14, 
: .004, if Morgan Stanley wishes to accept those dates. 

· 'ery truly yours, 

/\�7.(�97 
· llichael T. Brody 

. 11TB:cjg 
' c: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

EXHIBIT 

B 
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..JENNER&BLOCK 

( ctober 18, 2004 

l y Telecopy 

1 hornas A. Clare, Esq. 
I 1RKLAND & ELLIS LLP 
e 55 Fifteenth Street, N.W. 
� uite 1200 
'/ashington, D.C. 20005 

l .e: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Jenner & Bleck LLP 
One IBM Plaza 
Chicago, IL Cio611 
Tel 312-222 .. 9350 
www�cnncr.<om 

Michael T. Brody 
Tel 312 923- nn 
Fax 312 84C•-7711 
mbrody@j�:nner.com 

Chicago 
Dallas 
Washington, DC 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

J >ear Tom: 

J write concerning your October 18, 2004 letter regarding Mr. Perelman's deposition. 

'Ve did not offer Mr. Perelman for deposition in Florida on October 26 and 27, 2004. 
J 1r. Perelman has other commitments in New York and is not available in Florida on those dates. 

] 'lease note that when we offered Mr. Perelman for his deposition in New Yod: on October 26 
; nd 27, we advised you that you would need to respond to our offer prior to th1: close of business 
1 n Thursday, October 14, 2004. Nonetheless, in the spirit of cooperation, we have asked Mr. 
: 'erelman to continue to keep those dates available. 

·Ve also do not agree that Mr. Perelman's deposition can continue beyond noo:i on October 27. 

: 'lease let us know by noon on Tuesday, October 19, 2004 if you will go forward with 
•!fr. Perelman's deposition in New York on October 26 and 27, 2004. 

lery truly yours, 

,- I\�. 7. f>w-Vf 
11.ichael T. Brody 

JTB:cjg 
:c: Joseph Ianno, Esq. (by telecopy) 

Mark C. Hansen, Esq. (by telecopy) 
John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

:HICAGO_l 167576_1 EXHIBIT 

c 
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"1ENNER&BLOCK 

)ctober 19, 2004 

�y Telecopy 

fhomas A. Clare, Esq. 
Grkland & Ellis LLP 
i55 Fifteenth Street, N.W. 
iuite 1200 
N'ashington, D.C. 20005 

�e: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Jenner & Block LU' 
One IBM Plaza 
Chicago, II. 60611 
Tel 312-222-9350 
wwwJcuner .com 

Michael T. Brody 
Tel 312 92;:.-2711 
Fax 312 8<.0-7711 
mbrody@ienner.com 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

)ear Tom: 

Chicago 
Dallas 
Washington. DC 

write concerning the deposition of Ronald Perelman. As you know, we offered Mr. Perelman 
'or his deposition in New York on October 26, 2004 and October 27, 2004 (morning only). 
N'hen we offered you those dates, we made it clear that you would need to acc:ept our offer by 
fhursday, October 14, 2004. Morgan Stanley did not respond by October 14, 2004. 

{esterday, we advised you that we had asked Mr. Perelman to keep those dates open until noon 
oday, and we asked you to advise us by that time whether Morgan Stanley would accept our 
iffer. It is now 2:30 EST (1:30 p.m. CST) and we have not heard from you. 

Jiven the press of Mr. Perelman's calendar, he will not be able to keep Octob1�r 26 and October 
�7 open any longer. 

/ery truly yours, 

/(\�/.(� 
vfichael T. Brody l 

vfTB:cjg 
:c: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

:HICAG0_! 167984_1 

16div-007576
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C )l .EMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

v:. 
Iv 0 �.GAN STANLEY & CO., INC., 

Defendant. 

����������������' 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

tv 0 �GAN STANLEY SENIOR FUNDING, INC .• CASE NO. CA 03-5165 Al 
Plaintiff, 

v :. 

1\ :A :ANDREWS & FORBES HOLDINGS INC., 
e. a ., 

Defendants. 

COLEl\fAN (PARENT) HOLDINGS INC.'S MOTION 
TO ALLOW CPH IN EXCESS OF 30 INTERROGATORIES 

�001/004 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys, hereby rnquests this Court to 

a lo .v CPH in excess of 30 interrogatories. In support of this motion, CPH states as follows: 

1. CPH to date has propounded seven sets of interrogatories. Set 1 contained I 0 

i1 .te wgatories (Ex. A), Set 2 contained 2 interrogatories (Ex. B), Set 3 contained 1 interrogatory 

( �x C), Set 4 contained 1 interrogatory (Ex. D), Set 5 contained 1 interrogatory (Ex. E), Set 6 

c :m ained 1 interrogatory (Ex. F), and Set 7 contained 2 interrogatories (Ex. G). Morgan Stanley 

h :is taken the position that CPH is already beyond its permitted interrogatorfos. 

2. On October 11, 2004, this court allowed CPH's second, th:.rd, fourth, and fifth 

s �ti of interrogatories, and ordered Morgan Stanley to serve its responses to those 

i itt rrogatories. See Ex. I, 10/11/04 Order on Coleman (Parent) Holdings lni;. 's Motion to Allow 

C :p f In Excess of 30 Interrogatories. The time for Morgan Stanley ·:o respond to those 

i 1tc rrogatories has not yet expired. 

16div-007577
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3. The sixth and seventh set of interrogatories plainly are relevant and proper. The 

sc le interrogatory in the sixth set requests the factual basis for Morgan ;�tanley's partial or 

cc m >lete denials of the requests for admission in CPH's fifth set of requests for admission. See 

E �. ;. The two interrogatories in the seventh set request identification of, and basic infonnation 

r<: la·. �d to, investments made by Morgan Stanley in securities issued by the Coleman Company, 

Ir c. and related entities. See Ex. G. 

4. Because interrogatories are a desirable way to facilitate d iscovery in a cost-

e. fe ;tive manner, and because the number of interrogatories CPH has serv1:d to date plainly is 

r1 aE )nab le in light of the magnitude and complexity of this litigation, CPH respectfully requests 

ti at this Court allow the sixth and seventh sets of interrogatories, and CPH further requests that 

ti .is Court direct Morgan Stanley to respond to the unanswered interrogatories in Sets 6 & 7 

v itl .in the greater of: {a) 14 days from the date of the Court's Order on this motion or (b) 30 days 

f 01 1 the date of service of the inten-ogatories in question . 

r ·at �d: October 22, 2004 

J er· ,Jd S. Solovy 
I �o 1ald L. Marmer 
J ef rey T. Shaw 
J El !NER & BLOCK LLP 
< )n : IBM Plaza 
1 :h cago, Illinois 60611 
( 31 2) 222-9350 

Respectfully submitted, 

COL/ l.J.l.ki�T) HO �4,,,__. 
By: (_ ___ .. _.,.. L 

One 

� 
Joh �ola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2 1 39 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing bas been furnished by 

Fax ; m l Federal Express to all counsel on the attached list on this :J. fl.. fay of 

Jf if�·-, ---1::. ?\. - ' 2004. 

/ 

JACKS OLA" 
FloriMl ar No.: 169440 
Sea#.Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Jose1 >h Ianno, Jr., Esquire 
Carli or Fields, et al. 
222 � 4a .:.eview A venue 
Suitt I, 00 
Wes· P ilm Beach, FL 33401 

Thona; D. Yannucci, P.C. 
Thm rn ; A. Clare 
Brett 1\ cGurk 
Kirk a1 d and Ellis 
655 5 h Street, N.W., Suite 1200 
Wasl1ir gton, DC 20005 

Jerol j; ; . Solovy, Esq. 
Jenn :r � Block LLP 
One .B VI Plaza 
Suiu 4mo 
Chic 1g >, IL 60611 

Marl C. Hansen, Esq. 
Kelle ·g: :. Huber, Hansen, 
Todc 8 Evans, P .L. L .C. 
Sum 1e Square 
1615 f\I Street, N.W., Suite 400 
\Vasi ;ir gton, DC 20036-3206 

�004/004 

COUNSEL LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

C 0 JEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

v ;, 

1' lC RGAN STANLEY & CO., INC., 
Defendant. 

���������������----'' 
l\ £( RGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

Vi. 

1' LP CANDREWS & FORBES HOLDINGS INC., 
e·a·., 

Defendants. 

��������������/ 

COLEMAN (PARENT) HOLDINGS INC.'S 
MOTION TO COMPEL PRODUCTION OF DOCUMENTS 

FROM AMERICAN HOUSEHOLD, INC. 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys, hereby requests that this Court 

din ::t American Household, Inc. ("AHI"), a non-party, to produce the documents described 

b �11 w. In support of th.is motion, CPH states as follows: 

1. This motion arises because AHi, which formerly was known as Sunbeam 

( 01 '.>oration ("Sunbeam"), has refused to produce documents relevant to tbis dispute that CPH 

f rs requested by Jetter, and later by Subpoena Duces Tecum. Initially, AHJ expressly agreed 

t 1a1 it would treat CPH's Jetter request for documents "as an operative reque:;t for documents and 

[ 'IC uld] respond accordingly." See Ex. A, 6/22/04 Letter from M. Brody to L. Gleim. 

2. After efforts to reach agreement regarding the requested documents, ARI advised 

( P: I that it would not produce certain categories of documents set forth :.n CPH's Jetter, and 

r :q tested that CPH serve AHI with a Subpoena Duces Tecum. See Ex. B, 10/20/04 Subpoena 
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:Cuc �s Tecum to AHL The Subpoena sets forth the same categories of doc·.iments about which 

tl e 1arties were unable to reach agreement with respect to the letter request. 

AHl's Failure To Produce Relevant Documents Concerning The Value Of Coleman 

2. Paragraph 1 of the Exhibit A to the Subpoena Duces Tecum seeks the following 

d >c 1ments (Ex. B): 

Documents sufficient to show the actual and projected sales, prof.tability, and 
gross margins of all Coleman-related operating companies from January 1, 1996 
to the present. 

1 he ;e documents are relevant to MSSF's claims against CPH. Specifically, documents 

cm :erning sales, profitability, and gross margins of Coleman-related operating companies are 

r• �ie 1ant to test MSSF's assertion that Coleman was and is overvalued.. In addition, the 

d JC nnents are relevant to test MSSF's assertion that it suffered hundreds of millions of dollars in 

d :in ages because, as a result of the Sunbeam bankruptcy, MSSF's loan was discharged in 

e {C 1ange for 40% of Sunbeam's stock - a company, whose operating companies include 

C ol !man, MSSF claims is of little value. 

3. In response to the above request, AHI provided responsive documents, but only 

u J o the date of Sunbeam' s bankruptcy filing in February 2001. That i:; insufficient. CPH 

cm iot test MSSF's damage claim without having current valuation infonna.tion about Sunbeam 

a 1d related companies such as Coleman. AHi tacitly has conceded that the requested documents 

a :e relevant, and not burdensome to gather, by providing responsive docum�nts from January 1, 

195 S through February 2001. AHi therefore should be required to provide all responsive 

c oc .iments to the present. 

2 
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Documents Relating To The Value Of AHi 

4. The Subpoena Duces Tecum to AHI also seeks the following information 

c ::>r: �eming the value of AHI, Sunbeam's successor, from January 1, 2003 to the present (Ex.Bat 

• Documents from January I, 2003 to the present concerning the sale or 
possible sale of all or part of Sunbeam or American Household, Inc. ("AHI''). 

• Documents from January I, 2003 to the present concerning the value of 
American Household, Inc., or any portion of AHI. 

• Financial statements of AHI from January 1, 2003 to the pres1�nt. 

• Financial projections of AHi from January l, 2003 to the present. 

1 fo se documents, which pertain to the current value of AHI, are directly relevant to MSSF's 

tar tage claims against CPH. MSSF, as indicated above, alleges that it has suffered hundreds of 

r lil .ions of dollars in damages because it was required to forgive its loan in exchange for a 40% 

�ta: ·e in the shares of Sunbeam (now known as AHi). To test that claim, CPR needs information 

'or ceming the value of AHI, and it needs current infonnation concerning that value. 

5. In response to the letter request, and subsequent Subpoena Duces Tecum , AIU 

� g� in took the position that it would not produce documents following Sr.nbeam's bankruptcy 

I .Ji 1g in Febrnary 2001 -which is tantamount to refusing to produce any documents responsive 

t) he foregoing requests, which all seek documents generated after January 1, 2003. AHI's 

J o� ition cannot be sustained. The documents CPR requests clearly are relevant and no showing 

c f t burden has been made by AHI. AHi therefore should be required tc produce documents 

c 01 ceming the value of AHL 

3 
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AHl's Sale To Jarden Corporation 

6. The last category of documents that AHi has refused to produce, Paragraph 6 of 

t 1e Subpoena, relates to the proposed acquisition of AHi by Jarden Corpozation ("Jarden") that 

'1a announced on September 20, 2004 - and, in particular, documents concerning the value of 

, Lf L See Ex. C, 10/11/04 Letter from E. Coleman to L. Gleim. Those documents are relevant 

1 :>r the reasons just discussed: MSSF has been a 40% shareholder stake in Sunbeam/ AHi, and the 

'al 1e of MSSF's stake is relevant to MSSF's damage claim in this case. 

7. Despite the undisputed relevance of documents relating to the proposed 

�cc lisition of AHi by Jarden, AHI has refused to produce any responsiye documents, contending 

t 1a the terms of the proposed acquisition are a matter of public record. That response is 

i is· <fficient. Regardless of whether the acquisition tenns are in the public domain, clearly, AHI 

las additional value-related and other documents in its possession that are relevant to MSSF's 

c la ms against CPH. AHI therefore should be required to produce all documents relating to 

J ar· Len's proposed acquisi ti 011 of AHL 

4 
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Conclusion 

For the foregoing reasons, CPH respectfully requests that this Cou1t order AHI to 

J re juce, within 14 days , the following: (1) documents sufficient to show the: actual and projected 

ml :s, profitability, and gross margins of all Coleman-related operating companies from January 

: , 996 to the present; (2) documents from January 1, 2003 to the present concerning the sale or 

I rn sible sale of all or part of Sunbeam or AHI; (3) documents from January 1, 2003 to the 

J re ;ent concerning the value of ARI or any portion of AHI; (4) financial statements of AHi from 

� ar :.iary 1 , 2 003 to t he present; ( 5) financial p rejections o f  A HI from January 1 , 2 003 to the 

1 re ;ent; and (6) documents relating to the proposed acquisition of ARI by Jarden. 

l >a ed: October 22, 2004 

J ::r 1ld S. Solovy 
l .o. 1ald L. Manner 
J ef i."ey T. Shaw 
J El lNER & BLOCK LLP 
< >n : IBM Plaza 
( :h cago, Illinois 60611 
( 31 !) 222-9350 

t HI• "AG0 _1164581_J 

Respectfully submitted, 

ola 
CY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

s 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax m :l Federal Express to all counsel on the attached list on this .J ,?..._. dBy of 

6 C fr:rfJ-f;l_ 2004. -- ' 

JACK �R LA 
Florid ar No.: 169440 , 
SeA}: y Denney Scarola 
tfamhart & Shipley, P.A. 

2139 Palm Beach Lakes Bo·Jlevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Jose Jl: Ianno, Jr., Esquire 
Carl :o· 1. Fields, et al. 
222 U keview A venue 
Suit·:l-�00 
Wes: l alm Beach, FL 33401 

Tho·m s D. Yannucci, P.C. 
Tho: m :; A. Clare 
Bret : 1' lcGurk 
Kirk la 1d and Ellis 
655 l5 :h Street, N.W., Suite 1200 

Was 1i: igton, DC 20005 

.Tero d ). Solovy, Esq. 
Jenn �r & Block LLP 
One IE M Plaza 
Suit1· 4 :1-00 
Chic :t§ J, IL 60611 

Marl: C '. Hansen, Esq. 
Kell. >g �. Huber, Hansen, 
Todc '5. Evans, P.L.L.C. 
Sum 1e · Square 
161� I\· Street, N.W., Suite 400 
Was iii gton, DC 20036-3206 

�007 /007 

COUNSEL LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

����������������---'/ 
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 
vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P .L.L.C. 
Sumner Square, 1615 M Street 
N. W ., Suite 400 

Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings Inc. will take the deposition 
upon oral examination of the following parties and witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates set forth below: 

DEPONENT DATE AND TIME 

Mitch Petrick November 1-2, 2004 

Simon Rankin October 25, 2004 

The depositions will be conducted at Esquire Deposition Services, 216 E. 45th Street, 8th 
Floor, New York, New York 10017, and will begin at 9:30 a.m. The depositions will be 
recorded by videotape and stenographic means. The videographer will be Esquire Deposition 
Services. The depositions will be taken before a person authorized to administer oaths and will 
continue day to day until completed. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List this 22nd day of October 2004. 
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Dated: October 22, 200 4  

Jerol d S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4 400 
Chic ago, Illinoi s 60611 
(312) 222-9�50 

JENNER AND BLOCK LLP 312 527 0484 P.09/10 

COLEMAN (PARENT) HOLDINGS INC. 

By

� 
. �eoflts Attomeys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33 409 
(561) 686-6300 

-2-
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C. 
Sumner Square, 1615 M StreetN.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

312 527 0484 P.10/10 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM 3EACH, COUNTY, 
FLORIDA 

CO JI MAN (PARENT) HOLDINGS INC., CASE NO. CA 03-5045 AI 

Plaintiff, 

VS. 

MO Re .iAN STANLEY & CO . , INC., 
Defendant. 

I �----------�---� 

MOR.< rAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

VS. 

MA -:,, .NDREWS & FORBES HOLDINGS INC., 
et al , 

Defendants. 

-------------------I 

NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Tho1 n<:; A. Clare, Esq. 
KIRKLAJ JD & ELLIS, LLP 
655 Fifo:edh Street, N.W. 
Suite 12 )0 
Washin� tc 1, D.C. 20005 

Joseph Ianno, Jr., Esq. 

CARLTON FIELDS, P.A . 

222 Lake View Avenue 
Suite 1400 

West Palm Beach, FL 3340 I 

Mark C. Ham;en, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, f'.L.L.C. 
Srnnner Square, 1615 M Street 
N.W., Suite 400 

Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc., hereby 

notices the deposition upon oral examination of the Custodian of Records, Arthur Andersen LLP 

purs .ia 1t to Florida Rule of Civil Procedure 1.410 on the date and at the time set forth below: 

Custodian of Records 
Arthur Andersen LLP 

November 5, 2004 at 9:30 a.111. 

fhe deposition will be conducted on the topics set forth in the attached Subpoena. The 

depo: it on will be recorded by stenographic means at the offices of Jenner & Block LLP, One 

lBM Pl 1za, Chicago, Illinois 60611. The deposition will be taken before a p·�rson authorized to 

16div-007591



10/22/2004 20:13 FAX 

adrn in ster oaths and will continue until completed. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
,...<) ./ .. ' 

facs n- ile and by Federal Express to all counsel on the attached Service List, this j:?A..day of 
.r 

llx ';;{ :_, 2004. 

141002/028 

COLEMAN (PARENT) HOLDINGS, INC. 

Jere Id S. Solovy 
Ron :ti l L. Manner 
Rot �r T. Markowski 
Dei: di :! E. Connell 
JE1' N :R & BLOCK, LLC 
Om Il :M Plaza, Suite 4400 
Chi :a_ ;o, Illinois 60611 
(3 1:.) �22-9350 

CHI('\( )_1169875_,1 

,//.-2 / ;;;// .. 
/ / /// L / // ,,----.J..Y 

By: · //� L (_/�.�-& 
011�/of Its Attorneys 

/// 
/// 

/'/ 
Jack Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 
( 561) 686-6300 
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2181 - S1 rv d 
1181 - N 1t: ervcd 
2381 - S1 rv d By Mail 
Subpae� il - for Depasition (Rev.12/11/01) CCG 0014 

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 

v. } COLE11.J N (PARENT) HOLDINGS INC. - Petitioner 

ARTH JF ANDERSEN LLP 

SUBPOENA FOR DEPOSITION 

To: Ci st• dian of Records, ARTHUR ANDERSON LLP 

33 W. 'v1 •nroe Ave. 

Qll.�.!UQ. ..,,[L""-6=0,,_,6..,,.0""3-------------

04L 011933 
CALENDAR C 
SUBPOENA 

' 'O J ARE COMMANDED to appear to give your deposition before a Notary Public at: 

Jennet & Block LLP, One IBM Plaza 
(addreu) 

, Room ....:.4=00...,0.__ __ , ,..C=h=ic=a=g=o- ....,..,.-,..-(clty) 
, Illinois 60611 --,,....,zi'"""'p) ,.-----

on No- •e1 �1b"'"'e=r-"'5 ________ __ , 2004 , at 9:30 a.m. 
a.m. p.m . 

. 'C U ARE COMMANDED ALSO ta bring the following: 
See E; hi )it A attached. 

in you · p 1ssession or control. 

re UR FAILURE TO APPEAR IN RESPONSE TO THIS SUBPOENA WILL SUBJECT YOU TO PUNISHMENT 
FOR C O" !TEMPT OF THIS COURT. 

WITNESS ocr22• 
Atty. 110 . ... a ... s ..... 00 ... 1......_ ___ _ 

Clerk •>f Court 
Name ,!! rold S. Solovv 

Atton e) for: Coleman <Parent) Holdings 

Addn�s: Jenner & Block I LP One IBM Plaza #4000 
:JOROTHY tl:ROWN CLEllK IF CHICUIT COUIT 

City/S tu.1 2/Zip: Chicago. Illinois 60611 
Telep IOI e: (312) 222-9350 

______________ on _________________ , __ � 

T paid th 3 witness S ------- for witness and mileage fee.<. 

Signe I a 1d sworn to before me on tbis See Exhibit a day of __________ _________ _ _ 

---------------- Notary Public 

DOROTHY BROWN, CLERK OF THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 

( 
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EXHIBIT A 

TO SUBPOENA TO 

CUSTODIAN OF RECORDS OF NON-PARTY 

ARTHUR ANDERSEN LLP 

You are hereby requested to respond to the following topics pursuant to the definitions 

:o 1tained herein: 

DEPOSITION TOPICS 

1. The authenticity, source, creation, use, maintenance, and business purpose of 

:lo ;uments produced by Andersen to Coleman (Parent) Holdings, Inc. in the course of 

it gation , bearing the Bates numbers identified in Exhibit B, and infcrmation contained 

:h• rein. 

2. The authenticity, source, creation, use, maintenance, and business purpose of 

th · documents identified in Exhibit C, and information contained therein. (Copies of the 

de .::uments identified in Exhibit C are being provided under separate cover). 

DEFINITIONS 

1. "Andersen" means Arthur Andersen LLP and any of its predecessors, 

st :::cessors, subsidiaries, and present and fom1er officers, dire ;;tors, employees, 

re Jresentatives, and agents. 

2. "Documents" shall be given the broad meaning provided in Rule 1.350 in the 

F Jrida Rules of Civil Procedure and refers to any fom1 or means, whether physical, visual, or 

el !Ctronk, in or by which words, numbers, or ideas are recorded or preserved, whether fixed 

ir tangible medium or electronically stored, including any and all drafts of any final document. 

T le word "documents" shall include, by way of example and not by way of limitation, all of 

tie following: papers, correspondence, trade letters, envelopes, memorandi:., telegrams, cables, 

n ites, messages, reports, studies, press releases, comparisons, books, accounts, checks, audio 

141004/028 
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ai 1d video recordings and transcriptions thereof� pleadings, testimony, articles, bulletins, 

p m phlets, brochures, magazines, questionnaires, surveys, charts, newspapers, calendars, desk 

c 1k .1dars, pocket calendars, lists, logs, publications, notices, diagrams, instructions, diaries, 

n .ir Jtes for meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of 

c �a communications, whether by telephone or face-to-face, contracts, agreements, drafts of or 

i: ro 'osed contracts or agreements, memoranda of understanding, letters of intent, computer 

t 1p· s, computer drives or memories, computer diskettes or disks, e-mail, CD-ROMs, or any 

c th :r tangible thing on which any handwriting, typing, printing, photostatic, electronic, or 

<th :r form of communication or information is recorded or reproduced, together with all 

1 ot itions on any of the foregoing, all originals, file copies, or other uni ::iue copies of the 

J ::>r :going, and all versions or drafts thereat� whether used or not. 

2 

141005/028 
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EXHIBITB 
SUBPOENA DUCES TECUM TO 

CUSTODIAN OF RECORDS OF NON-PARTY 

ARTHUR ANDERSEN LLP 

The following documents were produced by Andersen to Coleman (Parent) Holdings, 
J 1c in the course of litigation, bearing the Bates Numbers identified below. 

EXHIBIT# OLD BATES RANGE NEW BATES RANGE 

CPH 012 AA 031057-031058 CPH 0012526-0012527 

CPH 018 AA 036293 -036295 CPH0015111-0015113 

CPH 019 AAR 010766-010771 CPH0125693·0125698 

·-

CPH 020 AAR 014169-014173 CPH0129292-0129296 

CPH 021 AA 166173-166417 CPH0062489-0062733 

CPH 022 AA 188506-188576 CPH0084462-0084532 

·-

CPH 023 AA 026498-026518 CPH1184885-1184905 

·-

j CPH 057 AAR 016023-016028 CPH0131143-0131148 

CPH 065 AA 193873 CPH0088703 

' CPH 066 AA 105258 CPH0038717 

CPH 101 AA 166377-166381 CPH0062693 -0062697 

CPH 102 AA 166372-166375 CPH0062688 -0062691 

CPH 103 AA 166356-166361 CPH0062672 -0062677 

CPH 104 AA 166369-166370 CPH0062685 -0062686 

' 
CPHOD62606 -0062610 _J CPH 105 AA 166290-166294 

CPH 106 AAR 013074-013075 CPH1192163-1192164 
I I 
I 

CPH 107 AA 031553-031557 CPHDD13D23-0013027 j 
I CPH 108 AA 031494-031498 CPH1056006-1056010 

141006/028 
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-
CPH 109 AAR 014803-014813 CPH0129926 -0129936 

CPH 110 AA 105211-105217 CPH0038670 -0038676 

CPH 111 AA 105241-105247 CPH0038700 -0038706 

CPH 112 AAR 014490-014493 CPH0129613 -0129616 

CPH 113 AAR 014148-014152 CPH0129271 -129275 

CPH 114 AAR 015038-015040 
MSC 

0027048 -0027050 

CPH 115 AA 105241-105247 CPH0038700 -0038706 

CPH 117 AA 105064-105065 CPH0038523 -0038524 

CPH 118 AA 120304 CPH0041649 

CPH 119 
AA 005758, CPH0021362, 
AA 036291-036295 CPH 0015109-0015113 

CPH 120 AA 031053-031055 CPH0012522 -0012524 

CPH 122 
! AA 105868, 

CPH0039327,CPH003870� 
AA 105248 

I 
CPH 123 I AA 055761-055764 CPH0021365 -0021368 I �' ! I 
CPH 124 I AA 030995-030997 CPH0012464 -0012466 

CPH 127, MS 
AA 055761-055762 CPH0021365 -0021366 

13 

CPH 185 AA090040 CPH0035322 

MS 013 AA 055761-055762 MSC 0027828-0027829 

MS 031 I AA 120296-120303 CPH0041641-0041648 

' 
MS 032 I AA 120305-120316 CPH0041650-0041661 

MS 043 l AAR014804-014813 CPH0129927-0129936 

MS048 AA 120310-120316 CPH0041655-0041661 

MS 060 AAR 016015-016029 CPH1071418·1071432 

2 
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EXHIBIT C 
SUBPOENA DUCES TECUM TO 

CUSTODIAN OF RECORDS OF NON-PARTY 

ARTHUR ANDERSEN LLP 

C 01 ies of the following documents are being provided to you under separate cover: 

DEPOSITION EXHIBIT# OLD BATES RANGE NEW BATES RA 

' 
CPH 017 MS 00375-00381 MS 00375-00381 :--1 
CPH 024 DPW000001 - 000002 DPW000001 - 0000)2 

·-

CPH 121 LAB 000043 CPH1145796 

CPH 132 SASMF 10951-10952 CPH0636135- 063•S136 

CPH 152 LAB 000043 LAB 000043 

l --j I CPH 208 SASMF 07633-07721 CPH632817-<l6329C;J I I 
I 

I CPH 213 MSC 0029159-0029162 MSC 0029159-0029162 

C 11C .\GO 1169502 I 
C �IC A.GO=l 169502=1CHICAGO_l 169502_1 

141008/028 
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''h >mas A. Clare, Esq. 
f :11;.KLAND & ELLIS, LLP 

< 5: Fifteenth Street, N. W. 
� .u: :e 1200 
'VE shington, D.C. 20005 

l 1� ·k C. Hansen 
�El LOGG, HUBER, HANSEN, 

1 Ol •D & EVANS, P.L.L.C. 
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Civil / .ct on Cover Sheet 

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT, LAW DIVISION 

CO JE \1AN (P AREN) HOLDINGS INC 

v. 

AR n UR ANDERSEN LLP } 

CIVIL ACTION COVER SHEET 

A C vii Action Cover Sheet shall be filed with the complaint in all 
civil 1 ct Jns. The information contained herein is for administrative 
purpc.;ei only and cannot be introduced into evidence. Please check the 

box iJ f ont of the appropriate general catcgo1-y and then check the 

subca :c� JI')' thereunder, if applicable, which best characterizes your 
action 

Jury J 1e1 1and CJ Yes lJ No 

0 .f EI SONAL INJURY/WRONGFUL DEATH 

c ! 27 Motor Vehicle 

c I 40 Medical Malpractice 
c I 47 A sbestos 
c '48 Dram Shop 

No. 04L 011933 
CPLH!DAR C 
SUBPOENA 

(FILE STAMP) 

c I 49 Product Liability CJ COMMERCIAL LITIGATION 
c I 51 Construction Injuries 

(including Structural Work Act, Road D oo:z Breach of Contract 
Construction Injuries Act and negligence) D 070 Profession a I Malpractice 

[ I 52 Railroad/FELA (otber tban legal or medical) 

c I 53 Pediatric Lead Exposure D 071 Fraud 

c I 61 Other Personal Injury/Wrongful Death 0 072 Consumer Fraud 
c I 63 fntentional Tort D 073 Breach ofVr'arranty 
c I 64 Miscellaneous Statutory Action 0 074 Stat11tory Action 

(Please Specify Below**) (Please Spec(fy Below**) 
0 ( 65 Premises Liability D 075 Other Com::nercial Litigation 
0 I 78 Fen-phen/Rcdux Litigation (Please Specif}' Below**) 
0 99 Silicone Implant 0 076 Retaliatory Discharge 

0 lli l.. PROPERTY DAMAGE D 077 LIBEL/SLAl"iDER 

0 lli §.. LEGAL MALPRACTICE 
D OTHER ACTION:i 

0 I�J! & MISCELLANEOUS REMEDIES 
0 079 Petition for Qualified Orders 

0 ([17 Confession of Judgment ';! 084 Petition to Issue Subpoena 

0 ( iJ8 Replevin 0 100 Petition for Discovery 

0 (()9 Tax 
0 c ts Condemnation ** 

0 ( 17 Detinue 
0 I 29 Unemployment Compensation 
0 136 Administrative Review Action 
0 ( �5 Petition to Register Foreign Judgment 
D (;19 

141010/028 

All Other Extraordinary Remedies 
By: Jerold S. Solovy/Jenner & Block LLP 05003 

(Attorney) (Pro Sc) 

DOROTHY BROWN, CLERK OF THE CIRCUIT COURT OF COOK COUNTY, ILLINOTS 

16div-007600
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT, LAW DIVISION 

-- ·-- --------------------�--------------------------�----------------x 

C )J ,EMAN (PARENT) HOLDINGS INC., 

Petitioner, 

fc r • n order for the talcing of the deposition of 
AR' "HUR ANDERSEN LLP, 

Respondent, 

p m uant to a commission issued in an action pending in 
tl e :::ircuit Court of the Fifteenth Judicial District 
o 'tl .e State of Florida, Palm Beach County, entitled 
� ol :man {Parent) Holdings. Inc. v. Morgan Stanley 
2 .i o. Inc., Case No. 2003 CA 005045 AI. 
-· --· ---------------------------�--------------------------------------x 

ORDER 

Index No. 

Uti. 011933 
C AL£NiJAR C 
HJBYOENA 

This matter coming to be heard on a petition pursuant to Illinois Supreme Court 

F ul � 204(b) in which Petitioner seeks the entry of an order directing that subpoena for 

d �p )sition be issued to Arthur Andersen LLP, the Court having reviewed the petition and its 

a ta ;hed exhibits, and having been duly informed thereon, hereby orders: 

1. That the petition pursuant to Illinois Supreme Cou:t Rule 204(b) to 

i ;st e Illinois subpoena for deposition for use in an action pending in the: Circuit Court of 

I al n Beach County, Florida is hereby GRANTED; 

2. That the subpoena for deposition in the form attached to the petition as 

I .x.J .ibit I shall issue; 

3. That pursuant to this subpoena, the Custodian of Records of Arthur 

1 .n lersen LLP, shall appear at the offices of Jenner & Block LLP, One IBM Plaza, 330 North 

'v� Jash Avenue, Suite 4000, Chicago, Illinois 60611 on November 5, 2004, at 9:30 am., and 

�ha .I be available to answer questions propounded by counsel responsive to the topics 

141011/028 
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p �o •ounded in Exhibit A to the Subpoena, and such deposition shall continue from day to day 

u :it I completed. 

4. Copies of this Order and the subpoenas for deposition shall be served 

I:: y : 'etitioner on all the parties. 

ENTERED this __ day of October, 2004. 

Circuit Judge 
J :re ld S. Solovy 
1' lie hael T. Brody 
I ·ei ·dre Connell 
J �1' NER & BLOCK LLP (#05003) 
Cw IBMPiaza 
( hi ;ago, IL 60611 
( I I '.) 222-9350 

2 

JUOGE ARTHUR l. J�NUR1\, JR. 

iJ,, r '> 2 '1004 !,,,I � L ' 

Circuit Court-029'1 

@012/028 

16div-007602
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T 10 nas A. Clare, Esq. 
K RI .LAND & ELLIS, LLP 
6 ;5 Fifteenth Street, N.W. 
s ii1!1200 
V 'a: hington, D.C. 20005 

:t-.. :rut<: C. Hansen 
K�L.OGG,HUBER,HANSEN, 
T )C) & EVANS, P.L.L.C. 
S m ner Square 
1 >l i M Street, N.W. 
s ii1!400 
V 'a: hington, D.C. 20036-3206 

J1 •S( ph Ianno, Jr., Esq. 
C \R "TON FIELDS, P.A. 

2 �2 Lake View A venue 
S Ii1!1400 
V 'e: t Palm Beach, FL 33401 

141013/028 

COUNSEL LIST 
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 

COUNTY DEPARTMENT, LAW DIVISION 
. --· ----------------------·· .. .. . . . . . . .... ------------------------------------x 
1 :C LEMAN (PARENT) HOLDINGS INC., 

Petitioner, 

or an order for the taking of the deposition of 
\f THUR ANDERSEN LLP, 

Respondent, 

m suant to a commission issued in an action pending in 
h< Circuit Court of the Fifteenth Judicial District 
)f he State of Florida, Palm Beach County, entitled 
::.'c leman (Parent) Holdings. Inc. v. Morgan Stanlev 
� :::o. Inc., Case No. 2003 CA 005045 Al. 
·-- ·--------------------------------------------------------------------x 

Index No. ·-------

04L 011933 

SUE:PGENA 

PETITION PURSUANT TO ILLINOIS SUPREME COlRT 
RULE 204(b) TO ISSUE AN ILLINOIS SUBPOENA FOR USE 

IN ACTION PENDING IN PALM BEACH COUNTY. FLORIDA 

Pursuant to Rule 204(b) of the Supreme Court of Illinois, petitioner Coleman (Parent) 

He !dings Inc. ("CPH"), by its attorneys, hereby petitions this Court for the entry of an order 

ji ecting that a Subpoena for deposition be issued to the following deponent in the fo1111 

:it; :iched hereto as Exhibit 1: 

Arthur Andersen LLP 
Custodian of Records 
33 W. Monroe 
Chicago, IL 60603 

In support of this petition, petitioner states as follows: 

1. Petitioner is plaintiff in Case No. 2003 CA 005045 Al, Coleman 

(I arent) Holdings Inc. v. Morgan Stanley & Co., Inc., a lawsuit now proceeding in the 

F fteenth Judicial Circuit of the State of Florida, in and for Palm Beach County. Discovery is 

p1 Jceeding in that action and the close of fact discovery shall occur on November 24, 2004. 

T te Commission issued by the Florida Court for the purpose of obtaining deposition 

te ;timony is attached hereto as Exhibit 2. 

141014/028 
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2. To aid the action, petitioner desires to take the deposition of the above 

de ;ignated deponent. The deponent is found for a subpoena in Cook County, Illinois. 

3. Petitioner has requested that the deponent appear for deposition on 

N< 1vember 5, 2004, 9:30 a.m., at the offices of Jenner & Block LLP, One IBM Plaza, 330 N. 

W :i.bash Ave., Suite 4000, Chicago, Illinois 60611. 

WHEREFORE, petitioner prays for the entry of an order, in the fonn attached 

he �eto as Exhibit 3, directing a Subpoena for Deposition to issue to the above named 

de Jonent. 

J e ·old S. Solovy 
M chael T. Brody 
o. :irdre Connell 

JE -INER & BLOCK LLP 
0: 1e IBM Plaza, Suite 4400 
Cl .icago, IL 60611 
(3 _2) 222-9350 

0; .ted: October 22, 2004 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

�ttonieys 

2 

141015/028 
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2181 - �er- cd 
2281 - rot Served 
2381 - �er· cd By Mail 
Subpoe 1a for Deposition (Rev.12/11/01) CCG 0014 
-·-· ---

TN THE CIRCUIT COURT OF COOK COUNTY, TLLINOm 

ARTH JI ANDERSEN LLP } COLE "1: .N (PARENT) HOLDINGS INC. - Petitioner 
v. 

SUBPOENA FOR DEPOSITION 

To: Ct st• dian of Records, ARTHUR ANDERSON LLP 

33 \V. v1· nroe Ave. 
Chica; Q... �:L=-=-60=6�0=3.__ _____________ _ 

) 0 J ARE COMMANDED to appear to give your de11ositio11 before a Notary Public at: 

Jenner & 3lock LLP. One IBM Plaza --- - (address) 
, Room _,_4�0�0<�} ___ , =C=h=ic=a=g=o-....,....,-.,--- , Illinois _6_06_1 _I __ _ 

(city) (zip) 
a.m. 

on No\� -=-be=r ..... -�'i __________ _, 2004 , at 9:30 a.m. p.m. 
\ 0 J ARE CO!\-IMANDED ALSO to bJ"ing the following: 

See Ex iit it A attached. 

in your pc ;session or control. 
\' 01 R FAILURE TO APPEAR IN RESPONSE TO THIS SUBPOENA WILL SUBJECT YOU TO PUNISHMENT 

FOR Cc >N fEMPT OF THIS COURT. 

WITNESS ------ ------- ___ _ 

Atty. N >. _ '-�5""0.w.0..,_3 ____ _ 

Name: fe1 Jld S. Solovv 
Attornl y 1 )r: Coleman (Parent) Holdings 

Addres : • enner & Block U.p One IBM Plaza #4000 
City/St: te Zip: Chicago. Illinois 60611 
Telcphc m • (312) 222-9350 

Clerk of Com·t 

EXHIBIT 

I ;c1 vcd this subpoena by handing a copy to--------------·-----------

----�------ 011 _________________ ___ _ 

I paid t 1e vitness $ ------- for witness and mileage fees. 

Signed: .m sworn to before me on this See Exhibit 0day of ______________ _____ ___ _ 

----------- ------ Notary Public 

OOROTHY BRO\VN, CLERK OF THE CIRCUIT COURT OF COOK COUNTY ILLINOIS 

16div-007606
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EXHIBIT A 

TO SUBPOENA TO 

CUSTODIAN OF RECORDS OF NON-PARTY 

ARTHUR ANDERSEN LLP 

You are hereby requested to respond to the following topics pursuant to the definitions 

' oi tained herein: 

DEPOSITION TOPICS 

l. The authenticity, source, creation, use, maintenance, and business purpose of 

'.o• uments produced by Andersen to Coleman (Parent) Holdings, Inc. in the course of 

J iti �ation, bearing the Bates numbers identified in Exhibit B, and info1mation contained 

1 he ·ein. 

2. The authenticity, source, creation, use, maintenance, and business purpose of 

1 :le documents identified in Exhibit C, and information contained thereir.. (Copies of the 

'.01 uments identified in Exhibit C are being provided under separate cover). 

))EFINITIONS 

1. "Andersen" means Arthur Andersen LLP and any of its predecessors, 

f uc ::essors, subsidiaries, and present and former officers, direc·:ors, employees, 

1 ::p ·esentatives, and agents. 

2. "Documents" shall be given the broad meaning provided in Rule 1.350 in the 

1 ·1c �ida Rules of Civil Procedure and refers to any form or means, whether physical, visual, or 

(le :tronic, in or by which words, numbers, or ideas are recorded or preserved, whether fixed 

i .1 1 mgible medium or electronically stored, including any and all drafts of any final document. 

· 'b. word "documents" shall include, by way of example and not by way of limitation, all of 

t 1e following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, cables, 

1 ot �s. messages, reports, studies, press releases, comparisons, books, accounts, checks, audio 

141017 /028 
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a id video recordings and transcriptions thereof, pleadings, testimony, articles, bulletins, 

pm phlets, brochures, magazines, questionnaires, surveys, charts, newspapers, calendars, desk 

c ilt ndars, pocket calendars, lists, logs, publications, notices, diagrams, instructions, diaries, 

n dr utes for meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of 

c :a: communications, whether by telephone or face-to-face, contracts, agreements, drafts of or 

:i: 'o 1osed contracts or agreements, memoranda of understanding, letters of intent, computer 

t; ,p1 s, computer drives or memories, computer diskettes or disks, e-mail, C D-ROMs, or any 

c th, r tangible thing on which any handwriting, typing, printing, photostatic, electronic, or 

c th ·r form of communication or information is recorded or reproduced, together with all 

r :)t .tions on any of the foregoing, all originals, file copies, or other unique copies of the 

f m going, and all versions or drafts thereof� whether used or not. 

2 

f4l 018/028 
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EXHIBIT B 

SUBPOENA DUCES TECUM TO 

CUSTODIAN OF RECORDS OF NON-PARTY 

ARTHUR ANDERSEN LLP 

The following documents were produced by Andersen to Coleman (Parent) Holdings, 
111c. in the course of litigation, bearing the Bates Numbers identified below. 

EXHIBIT# OLD BATES RANGE NEW BATES RANGE 

CPH 012 AA 031057-031058 CPH 0012526-0012527 
I 

CPH 018 AA 036293-036295 CPH0015111-0015113 � CPH 019 AAR 010766-010771 CPH0125693 -0125698 

·-' 
CPH 020 I AAR 014169-014173 CPH0129292-0129296 

i I 
I 

CPH 021 I AA 166173-166417 CPH0062489 -0062733 

·-

I CPH 022 AA 188506-188576 CPH0084462 -0084532 I I 
CPH 023 i AA 026498-026518 CPH1184885-1184905 

I 

CPH 057 AAR 016023-016028 CPH0131143-0131148 

CPH 065 AA 193873 CPH0088703 

CPH 066 AA 105258 CPH0038717 

CPH 101 AA 166377-166381 CPH0062693 -0062697 

CPH 102 AA 166372-166375 CPH0062688 -0062691 

CPH 103 AA 166356-166361 CPH0062672 -0062677 

CPH 104 AA 166369-166370 CPH0062685 - 0062686 

i CPH 105 ' AA 166290-166294 CPH0062606 -0062610 

CPH 106 AAR 013074-013075 CPH1192163-1192164 
i 

CPH 107 AA 031553-031557 CPH0013023 -0013027 

CPH 108 AA 031494-031498 CPH1056006 -1056010 

141019/028 
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CPH 109 AAR 014803-014813 CPH0129926 - 0129936 

CPH 110 AA 105211-105217 CPH0038670 - 0038676 

CPH 111 AA 105241-105247 CPH0038700 - 0038706 

CPH 112 AAR 014490-014493 CPH0129613 -0129616 

CPH 113 AAR 014148-014152 CPH0129271 -129275 

CPH 114 AAR 015038-015040 
MSC 
0027048 • 0027050 

CPH 115 AA 105241-105247 CPH0038700 -0038706 

CPH 117 AA 105064-105065 1 CPH0038523 - 0038524 

CPH 118 AA 120304 CPH0041649 

CPH 119 
AA 005758, CPH0021362, 
AA 036291-036295 CPH 0015109-0015113 

CPH 120 AA 031053-031055 CPH0012522 - 0012524 

---j 
CPH 122 

AA 105868, 
CPH0039327, CPH00387C� 

AA 105248 

CPH 123 AA 055761-055764 CPH0021365- 0021368 

CPH 124 AA 030995-030997 CPH0012464 -0012466 

1 

CPH 127, MS 
AA 055761-055762 CPH0021365 - 0021366 

13 

CPH 185 AA090040 CPH0035322 

MS 013 AA 055761-055762 MSC 0027828-0027829 

MS 031 AA 120296-120303 CPH0041641-0041648 

MS032 AA 120305-120316 CPH0041650-0041661 

I 
MS 043 AAR014804-014813 CPH0129927-0129936 

MS048 AA 120310-120316 CPH0041655-0041661 J 
MS 060 1 AAR 016015-016029 CPH1071418-1071432 J l 

2 

16div-007610
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EXHIBJTC 

SUBPOENA DUCES TECUM TO 

CUSTODIAN OF RECORDS OF NON-PARTY 

ARTHUR ANDERSEN LLP 

:<pies of the following documents are being provided to you under separate cover: 

D EPOSITION EXHIBIT # OLD BATES RANGE NEW BATES 

CPH 017 MS 00375-00381 MS 00375-00381 

CPH 024 DPW000001 - 000002 DPW000001 - 000002 

CPH 121 LAB 000043 I CPH1145796 

CPH 132 SASMF 10951-10952 CPH0636135- 06:16136 

CPH 152 LAB 000043 LAB 000043 

·-! 
CPH 208 SASMF 07633-07721 CPH632817-0632905 

CPH 213 MSC 0029159-0029162 MSC 0029159-0029162 

·-

::1-1 :::AOO_l 169502_1 

141021/028 
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141022/028 

. . 

/�� I \C\. t 
/\\,\ \., i 
I . I 

\ \ / "--- -

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 

) 
COLEMAN (PARENT) HOLDINGS, INC., ) 

) 
Plaintiff, ) 

) 
V. ) 

) 
MORGAN STANLEY & CO., INC., ) 

) 
Defendant. ) 

) ����������������� 

Case No.: 2003 CA 005045 Al 

Judge Elizabeth T. Maass �: ,_ 
· · · .-·· 

::- ·:· 
r.· 

;::-; .. 

r.. '-
ORDER ON APPOINTMENT OF COMMISSIONS 

TI1is cause came before the Court on Plaintiffs Motion to App1Jint Commissions so 

that it can subpoena for depositions and documents witnesses in other jurisdictions. After reviewing 

the pleadings, and otherwise being advised in the premises it is ORDERED AND ADJUDGED that 

commissions are appointed so that plaintiff may subpoena depositions and documents from the 

following witnesses: 

Andrew B. Savarie 
1136 Ash St. 
Winnetka, IL 60093-2104 

R. Bram Smith 
Bear, Steams & Co. Inc. 
245 Park A venue 
New York, NY 10167 

Alexandre J. Fuchs 
2 Fifth A venue, # 11 K 
New York, NY 10011 

EXHIBIT 

16div-007612
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Robert W. Kitts 
Thomas Weisel Partners 
Lever House 
390 Park Avenue, 17th Floor 

New York, NY I 0022 

T. Chang 
I 0990 Rochester Ave., Apt. 307 
Los Angeles, CA 90024-6281 

The following commissions are appointed for the purposes of obtaining depositions 

md documents from the above listed witnesses, and other witnesses whose discovery is sought in 

:he commissions' jurisdictions: 

Jerold S. Solovy 
Jenner & Block, LLC 
One IBM Plaza, Suite 4400 
Chicago, II 60611 
(312) 222-9350 

)r any person duly authorized by him and able to administer oaths pursuant tci the laws of Illinois. 

Michael I. Allen 
SHAPIRO MITCHELL FORMAN ALLEN & MILLER LLP 
3 80 Madison A venue 
New York, New York 10017 

or any person duly authorized by him and able to administer oaths pursuant to tt.e laws of New York. 

-2-

141023/028 
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Marc M. Seltzer 
Susman Godfrey L.L.P. 
1880 Century Park East 
Suite 950 
Los Angeles, California 90061 
(310) 789-3102 

141024/028 

or any person duly authorized by him and able to administer oaths pursuant to the laws of California · 'f ,.-
Done and Ordered in Palm Beach County, Flori his l l-\day of .£.iv., 2003. 

/ / 

Circuit Court Judge Elizabeth T. Maass 

*\\t°'�� � {\c)\ r'� 1-0 �� 1� p;v-e/O 
� � ���� �ro�� 

Coleman v_ Morgan Stanley 
2003 CA 005045 AI 
Order on Appointment of Commissions 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FlELDS, P.A. 
222 Lakeview A venue 
Suite 1400 
West Palm Beach, Florida 33401 
(561) 659-7070 
(561) 659-7368 (fax) 

John Scarola, Esq. 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 
(561) 478-0754 (fax) 

�V\c- u)·�� c'.Y'\ 
do�) L.U\ �\�� 
�o� � U\N\11\"'� 
o�s � 1\v-�Sc/\lu_ 

cltf �4)::J L#�ilv-v��·�i I,__ 

16div-007614
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Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 
(312) 527-0484 (fax) 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
KIRKLAND & ELLIS LLP 
555 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 
:zoz) 879-sooo 
:zo2) 879-5200 (fax) 

l99134 

@025/028 

-4-
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IN THE CJRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT, LAW DIVISION 

. --· --------------------------------------------------------------------}(. 
1 X LEMAN (PARENT) HOLDINGS INC., 

Petitioner, 

or an order for the taking of the deposition of 
. \.I THUR ANDERSEN LLP, 

Respondent, 

m suant to a commission issued in an action pending in 
·hf Circuit Court of the Fifteenth Judicial District 

Index No. _______ _ 

141026/028 

· >f he State of Florida, Palm Beach County, entitled 
. :c �eman (Parent) Holdings, Inc. v. Morgan Stanley 
. ii. :o. Inc., Case No. 2003 CA 005045 Al. EXHIBIT 

-- ---------------�---------------------------------------------------x 
3 

ORDER 

This matter coming to be heard on a petition pursuant to Illin:iis Supreme Court 

tt ce 204(b) in which Petitioner seeks the entry of an order directing that subpoena for 

le: 1osition be issued to Arthur Andersen LLP, the Court having reviewed 1he petition and its 

Ltt Lched exhibits, and having been duly informed thereon, hereby orders: 

1. That the petition pursuant to Illinois Supreme Court Rule 204(b) to 

ss ie Illinois subpoena for deposition for use in an action pending in th·� Circuit Court of 

)a m Beach County, Florida is hereby GRANTED; 

2. That the subpoena for deposition in the form attached to the petition as 

�x libit 1 shall issue; 

3. That pursuant to this subpoena, the Custodian of Records of Arthur 

\r dersen LLP, shall appear at the offices of Jenner & Block LLP, One IBM Plaza, 330 North 

N .bash Avenue, Suite 4000, Chicago, Illinois 60611 on November 5, 2004, at 9:30 a.m., and 

;h; II be available to answer questions propounded by counsel responsive to the topics 

16div-007616
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)f• ·pounded in Exhibit A to the Subpoena, and such deposition shall continue from day to day 

m il completed. 

4. Copies of this Order and the subpoenas for deposition shall be served 

>Y Petitioner on all the parties. 

ENTERED this __ day of October, 2004. 

. er >Id S. Solovy 
l lli :hael T. Brody 
l )e rdre Connell 
. E .INER & BLOCK LLP (#05003) 
1 )n ! IBM Plaza 
< :h cago, IL 6061 l 

( 31 2) 222-9350 

Circuit Judge 

2 

141027 /028 
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· �h >mas A. Clare, Esq. 
i :If KLAND & ELLIS, LLP 

1 i5 Fifteenth Street, N. W. 
: iu te 1200 
"V; shington, D.C. 20005 

I 1h rk C. Hansen 
I :E: LOGG, HUBER, HANSEN, 

• OJ ID & EVANS, P.L.L.C. 

� w mer Square 
i 6. 5 M Street, N.W. 
� ui :e 400 
'Vc. )hington, D.C. 20036-3206 

J )S :ph Ianno, Jr., Esq. 
C Al LTON FIELDS, P.A. 

: 2: Lake View Avenue 
� ui e 1400 
\le ;t Palm Beach, FL 33401 

1410281028 

COUNSEL LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH, COUNTY. 

FLORIDA 

CO "f MAN (PARENT) HOLDINGS INC. , CASE NO. CA 03-5045 AI 

Plaintiff, 

vs. 

MOR< iAN STANLEY & CO., INC., 
Defendant. 

I ���������������� 
MO :zc iAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

VS. 

MA:, .NDREWS & FORBES HOLDINGS INC., 
et al , 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thoms A. Clare, Esq. 
KIRKLA -Jr & ELLIS. LLP 
655 Fift �e 1th Street, N.W. 
Suite 12 0( 
Washin; :t< n, D. C . 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 

West Palm Beach, FL 3340 I 

Mark C. Han:;en, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Smnner Square, 1615 M Street 

N.W., Suite 400 

Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holding.;;, Inc., hereby 

noti< e� the deposition upon oral examination of the Custodian of Records, Sunbeam Corporation 

(kin. a \merican Household, Inc.) pursuant to Florida Rule of Civil Procedure 1.410 on the date 

and 1t he time set forth below: 

Custodian of Records 
Sunbeam Corporation 
(n/k/a American Household, Inc.) 

November 2, 2004 at 9:30 a.m. 

The deposition will be conducted on the topics set fo11h in the attached Subpoena. The 
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dep• is: :ion will be recorded by stenographic means at the offices of Searcy Denney Scarola 

Barnh at & Shipley, P.C., 2139 Palm Beach Lakes Blvd., West Palm Beach, Florida. The 

dep11si :ion will be taken before a person authorized to administer oaths and will continue until 

COIT pl :ted. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 

facs ff ile and by Federal Express to all counsel on the attached Service List , this ;{' �y of 

b·�'! t ·; , 2004. 

Jero d S. Solovy 
Ron tic L. Manner 
Rob !rt T. Markowski 
Dei1 jr: E. Connell 
JEN \TJ '.R & BLOCK, LLC 
One II M Plaza, Suite 4400 
Chic af o, Illinois 60611 
(312) : 22-9350 

CHfC .CJ. >_1169875_1 

COLEMAN (PARENT) HOLDINGS, INC. 

/)//�!)/ I r. 
/ , .·· , ,,  

By:l <./ c:tw 1. (;:�"e__.Z".· 7e of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL �3409 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing :1as been furnished by 

Fax ar d Federal Express to all counsel on the attached list on this '� 7' .. / ( '·day of 
Ii.,,/ : . .. ,....� ·� -c'r'{)a , 2004. 

JACK CAROLA 
Flor,Hki Bar No.: 169440 
S�y Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Bculevard 
West Palm Beach, FL 33409 
Phone: ( 561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Pan�nt)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Jost pl Ianno, Jr., Esquire 
Car to l Fields, et al. 
222 L: keview A venue 
Suinl WO 
We� t J alm Beach, FL 33401 

Tho 11; s D. Yannucci, P.C. 
Tho n; s A. Clare 
Bre1 t r kGurk 
Kid la id and Ellis 
655 I: th Street, N.W., Suite 1200 
\Va� hi 1gton, DC 20005 

Jero d S. Solovy, Esq. 
Jenr er & Block LLP 
One II M Plaza 
Suit!• 400 
Chic ai o, IL 60611 

Mar ( 1 : . Hansen, Esq. 
Kell )f g, Huber, Hansen, 
Tod i <�Evans, P.L.L.C. 
Sun nt r Square 
161 '. � f Street, N.W., Suite 400 
Was ii igton, DC 20036-3206 

141004/004 

COUNSEL LIST 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

������������������/ 

IN THE FIFTEENTH JUDICIAL 
CIRCUIT IN AND FOR PALM 
BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-�i045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

VS. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITIO:� 

"'o 

· 'h 1mas A. Clare, Esq. Mark C. Hansen, Esq. 

141001/009 

] �Il .KLAND & ELLIS, LLP 
115. Fifteenth Street, N.W. 
: :u te 1200 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 

KELLOGG, HUBER, HANSEN, TODD 
& EVANS, P.L.L.C. 

· V; shington, D.C. 20005 West Palm Beach, FL 33401 

Sumner Square, 1615 M Street 
N. W., Sui::e 400 

Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings, Inc. will take the 
deposition upon oral examination of the following parties and witnesses pursuant to 
Florida Rule of Civil Procedure 1.310 on the dates set forth below: 

DEPONENT 

Morgan Stanley & Co. on topics identified 
on Exhibit A. 
Morgan Stanley Senior Funding, Inc. 
on topics identified on Exhibit A. 

DATE AND TIME 

November 9, 2004 at 9:30 a.m. 

November 9, 2004 at I :30 a.m. 

The depositions will be recorded by stenofaphic and videograph ic means at the 
offices of Esquire Deposition Services, 216 E. 451 Street, 81h floor, New York, New York 
10017-3004. The videographer will be Esquire Deposition Services. Th1:: depositions 
will be taken before a person authorized to administer oaths and will con":inue day to day 
until complete. 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been 
served by facsimile and Federal Express to all counsel on the attached Service List, this 
24th day of October, 2004. 

Dated: October 22, 2004 

Jerold S. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

I 

CO�C� INC 

I L-11-/'!: 
By: L--· J � �/<L·'(.,-<"-

/J/ One of Its Attorneys 

'/ 
Jack S"'oofola 
SE�Y DENNEY SCAROLA EARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 33409 
(561) 686-6300 

141002/009 
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EXHIBIT A 

You are hereby requested to respond to the following topics pursuant to 

the definitions set forth below. 

RULE 1.310 TOPICS 

1. The authenticity, source, creation, use, maintenance, and business purpose 

of documents produced and/or authored by Morgan Stanley and/or MSSF, bearing the 

following deposition exhibit number and/or Bates numbers, and informa.tion contained 

therein: 

EP DEP 
HIBIT BATES RANGE EXHIBIT BATES RANGE 

# 

MSC 0015896- MSC 0092146-
0015970 0092177 

MSC 0015626-

0015703 

MSC 0092032-

0092042 

MSC 0020477-

0020552 

MSC 0092178-

0092188 

MSC 0061553-

0061621 

MSC 0092112-

0092133 

MSC 0061191-

0061251 

MSC 0092134-

0092145 

MSC 0067528-

0067602 

CPH MSC 0080435-

003 0080437 

MSC 0072800-

0072863 

CPH MSC 0031171-

004 0031176 

MSC 0073484-

0073562 

CPH MSC 0031177-

005 0031220 

MSC 0067258-

0067341 

CPH MSC 0080438-

006 0080439 

MSC 0087405-

0087490 

CPH 
CP 026286-026370 

009 

MSC 0070445-

0070542 

CPH 
CP 033169-033240 

010 

MSC 0086753-

0086799 

CPH SASMF 10699· 

011 10705 

MSC 0092043-

0092076 

CPH CPH 0012526· 

012 0012527 

CPH CPH 0635991 • 

MSC 0092077- 013 0635992 

0092111 
CPH MSC 0016944· 

014 0016945 

I • 

CPH 

016 

CPH 

017 

CPH 

024 

CPH 

025 

CPH 

026 

CPH 

027 

CPH 

028 

CPH 

029 

CPH 

031 

CPH 

032 

CPH 

033 

CPH 

034 

CPH 

035 

CPH 

036 

CPH 

037 

= BATES RANGE 

MSC 0028858 

MS 00375-00381 

DPW000001 · -

000002 

N/A 

CPH1412961· 

1413007 

MSC 0026219 

MSC 0081555-

0080760 

MSC 0080440 -

0081556 

CPH0635893 

CPH0635894 -

0635895 

MSC 0029176 

CPH0520973 • 

0520974 

CPH1257351 

CPH0639323 • 

0639327 

MSC 0045317 • 

0045318 

� 003/009 
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EP DEP 
XHIBIT BATES RANGE EXHIBIT 

# 

:PH MSC 0041766 • CPH 
38 0041858 084 

:PH C PH0284977- CPH 
61 0285008 084A 

:PH 
CPH0283484 

62 
C PH 

085 

:PH 
MSC0028423 

64 
C PH 

086 

:PH 
C PH0088703 

65 
C PH 

087 

:PH 
C PH0038717 

66 
CPH 

088 

:PH C PH0063827- C PH 
67 0063833 089 

:PH MSC 0003995- C PH 
68 0004001 090 

:PH MSC 0003894· CPH 
69 0003930 091 

:PH 
SB237825·237830 

70 
C PH 

092 

:PH MSC 0005984- CPH 
71 0005995 093 

:PH MSC 0064865- C PH 
72 0064866 094 

:PH MSC 0080356· CPH 
74 0080358 095 

:PH 
SB0018202-0018288 

75 
C PH 

096 

:PH MSC 0025829· C PH 
76 0025886 097 

:PH 
MSC 0039543 

78 
C PH 

098 

:PH MSC 0031855- C PH 
79 0031856 099 

:PH 
C PH0465134 so 

C PH 
100 

:PH MSC 0036393 - C PH 
81 0036395 110 

:PH N/A 
81A 

C PH 
111 

PH CPH0469477- C PH 
82 0469561 112 

:PH NIA 83 
CPH 

115 

BATES RANGE 

MSC 0033255 -
033263 

N/A 

MSC 0036347 -
0036349 

MSC 0045112 -
0045113 

MSC 0035967· 
0035969 

MSC 0031791-
0031799 

MSC 0083960 -
0084026 

CPH1332631 -
1335633 

NIA 

MSC 0003389 • 

0003415 

N/A 

NIA 

MSC 0036112 -
0036113 

CPH0472488 -
0472496 

MSC 0033910-
0033911 

CPH0482089 -
0482098 

N/A 

MSC 0062860 -
0062896 

CPH0038670 -
0038676 

CPH0038700 -
0038706 

CPH0129613-
0129616 

CPH0038700 -
0038706 

I • 

CPH 
117 

C PH 
120 

CPH 
121 

C PH 
122 

C PH 
122 

C PH 
124 

C PH 
125 

CPH 
126 

C PH 
128 

CPH 
129 

CPH 
130 

CPH 
131 

CPH 
132 

CPH 
133 

C PH 
135 

CPH 
136 

C PH 
137 

C PH 
138 

CPH 
139 

C PH 
140 

CPH 
141 

CPH 
142 

141004/009 

= BATES RANGE 

C PH0038523 -
0038524 

C PH0012522 -
0012524 

CPH1145796 

CPH0039327, 
C PH0038707 

C PH0039327, 
C PH0038707 

C PH0012464 -
0012466 

MSC 0004673 • 
0004702 

MSC 0042248 -
0042275 

MSC 0029199 • 

0029201 

MSC 000513 • 

000541 

C PH0251869 -
0251889 

C PH0251890 -
0251985 

C PH0636135 -
0636136 

MSC 0059244 -
0059266 

MSC 0063735 -
0063804 

MSC 0083748 -
0083904 

MSC 0039543 

CPH1411216-
1411300 

MSC 0026540 -
0026544 

CPH0483399 -
0483407 

CPH 0483341 -
0483350 

C PH 0253547 --
0253555 
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EP DEP 

XHIBIT BATES RANGE EXHIBIT 

# 

::PH CPH1026942· CPH 

143 1026953 169 

:PH 
MSC 0016944 144 

CPH 

170 

:;PH MSC 0028214- CPH 

145 0028271 171 

::PH MSC 0080325 - CPH 

;45 0080333 172 

;pH 
MSC 0047892 

48 

CPH 

173 

;pH 
MSC 0047893 

'49 

CPH 

174 

;pH CPH0470006· CPH 

50 04700016 175 

:PH MSC 0065651 - CPH 

51 0065784 176 

::PH LAB 000043 
52 

CPH 

177 

:PH MSC 0018885- CPH 

53 0018942 178 

;pH CPH1258265 •• CPH 
54 1258266 179 

;pH CPH1346133 •• CPH 

55 1346250 180 

:PH CPH1346276- CPH 

56 1346342 181 

:PH MSC 0018702 •• CPH 

57 0018703 182 

:PH 
MSC 0003143 

60 
CPH 

183 

:PH MSC 0026888 •• CPH 

62 0026891 184 

: PH MSC 0080427 •• CPH 

63 0080430 186 

:PH MSC 0045133· CPH 
64 0045139 187 

:PH 
NIA 

65 
CPH 

187A 

:PH MSC 0045102· CPH 
66 0045108 188 

:PH 
N/A 

67 

CPH 

189 

:PH 
NIA 

68 

CPH 

190 

BATES RANGE 

MSC 0044556· 

0044573 

MSC 0042538· 

0042540 

NIA 

MSC0044462 

MSC 0043129 

MSC0042570 

N/A 

N/A 

MSC0085779 

MSC 0084771· 

0084778 

CPH0635892· 

0635895 

MSC 0029194· 

0029196 

MSC 0006284· 

0006335 

CPH 1089795-

1089815 

MSC 0063286· 

0063330 

N/A 

MSC 0041901· 

0041912 

MSC 0041870· 

0041888 

CP0254621-0254640 

CPH1408952· 

1408956 

CPH0642933· 

0642937 

NIA 

I • 

CPH 

194 

CPH 

195 

CPH 

196 

CPH 

200 

CPH 

202 

CPH 

203 

CPH 

204 

CPH 

205 

CPH 

207 

CPH 

208 

CPH 

209 

CPH 

210 

CPH 

211 

CPH 

212 

CPH 

213 

CPH 

214 

CPH 

215 

CPH 

217 

CPH 

217A 

CPH 

218 

CPH 

218A 

CPH 

219 

[4J 005/009 

: BATES RANGE 

N/A 

MSC 0040237· 

0040305 

MSC 085612· 

0085613 

CPH0472360· 

0472361 

MSC 0003931 

MSC 0042314· 

0042327 

MSC 0042328· 

0042341 

MSC 0004005-

004007 

CPH0471614-

0471629 

CPH632817· 

0632905 

CPH1348404· 

1348475 

CPH0632981 

CPH0633012· 

0633049 

CPH1257349 

MSC 0029159-

0029162 

CPH127359 

N/A 

MSC 0045665-

0045758 

MSC 0080431· 

0080434 

MSC 0004724-. 

0004728 

MSC 0045760· 

0045761 

MSC 0036347-

0036349 
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EP DEP • • 

XHIBIT BATES RANGE EXHIBIT BATES RANGE : BATES RANGE 

# 

::PH CPH0467090· 
!20 0467.126 

CPH MSC 0085175-
248 0085181 

CPH • MSC 006375-006432 
279 

::P H MSC 0045474- CPH MSC 0036633- CPH MSC 0018885-
?21 0045475 249 0036634 280 0018942 

::P H MSC 0003431-
?22 0003464 

CPH 
CPH 0146467 

250 
CPH MSC 0059244· 

281 0059266 

::PH MSC 0042482· 
!23 0042483 

CPH MSC 0005547· 
251 0005599 

CPH ! MSC 0025887 
284 

:PH NIA 
!24 

CPH MSC 0019638-
252 0019725 

MS 013 
MSC 0027828· 
0027829 

;pH CPH 0147626· 
!25 0147627 

CPH MSC 0045317-
255 0045318 

MS040 
MSC 0000001-
0000175 

:PH CPH 0147607· 
!26 0147616 

CPH MSC 0019097-
256 0019116 

MS048 
CPH 0041655-

0041661 

;pH CPH 0639174· 
:27 0639182 

CPH FUNS 021139 
257 

MS 057 
FUNB 016564-
016567 

;PH MSC 0085750-
'.28 0085751 

CPH FUNB 021243 
258 

MS 079 CPH 0467007 

;pH MSC 0085763· 
'.29 0085765 

CPH CPH 0485371· 
260 0485376 

MS 080 
CPH 1426289-

1426296 

:PH CPH 0635890· 
:30 0635891 

CPH MSC 0024383-
261 0024451 

MS 081 
CPH 1421814· 

1421817 

;pH MSC 0085589-
32 0085609 

CPH 
MSC 0018660· 
0018725 

262 (18687-88}* 
MS 082 

CPH 1406962· 
1406964 

:PH MSC 0085274-
33 0085283 

CPH MSC 0018730· 
263 0018731 

MS 083 
CPH 1427250-

1427253 

:PH MSC 0084771 • 
34 0084778 

CPH 
MSC0024863 

264 
MS085 

CPH 1411216· 
1411300 

:PH MSC 0085726· 
35 0085727 

CPH MSC 0024864-
265 0024866 

MS 115 
MSC 0063805· 
0063811 

: PH CPH 1412552· 
38 1412570 

CPH CPH 1349253· 
266 1349282 

MS 166 
CPH 1326487· 

1326662 

:PH 
MSC 0045156 

42 
CPH CPH0473148· 

272 0473165 
MS 175 

CPH 0482090· 
0482098 

:PH MSC 0026587 • 
43 0026588 

CPH MSC 0023225· 
273 0023229 

MS 182 
CPH 1412533· 

1412551 

:PH MSC 0031982· 
44 0031984 

CPH MSC 0054921· 
274 0054925 

MS 183 
CPH 1109095-

1109115 

:PH 
MSC 0043210 

45 
CPH MSC 0001575-

275 0001579 
MS 189 

CPH 1399821· 
1399822 

PH CPH 0473192· 
46 0473193 

CPH MSC0004673-
277 0004702 

MS 194 
CPH 1185762-

1185784 

PH MSC 0004132-
47 0004143 

CPH MSC 0036700-
278 0036720 

MS238 
CPH 1418423-

1418499 
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DEFINITIONS 

1. "CPH" means Coleman (Parent) Holdings, Inc., its predecessors, 

successors, subsidiaries, and present and fonner officers, directors, and employees. 

2. "Morgan Stanley" means Morgan Stanley & Co., Inc. and any of 

its direct or indirect parents, affiliates, subsidiaries, and present and. former officers, 

directors, partners, employees, representatives, and agents. 

3. "MSSF" means Morgan Stanley Senior Funding, Inc. and any of 

its direct or indirect parents, affiliates, subsidiaries, and present and former officers, 

directors, partners, employees, representatives, and agents. 

4. "Documents" shall be given the broad meaning provided in CPLR 

3120 and refers to any form or means, whether physical, visual, or electronic, in or by 

which words, numbers, or ideas are recorded or preserved, whether fixed in tangible 

medium or electronically stored, including any and all drafts of any final document. The 

word "documents" shall include, by way of example and not by way of limitation, all of 

the following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, 

cables, notes, messages, reports, studies, press releases, comparisons, books, accounts, 

checks, audio and video recordings and transcriptions thereof, pleadings, testimony, 

articles, bulletins, pamphlets, brochures, magazines, questionnaires, surv·;:ys, charts, 

newspapers, calendars, desk calendars, pocket calendars, lists, logs, publications, notices, 

diagrams, instructions, diaries, minutes for meetings, corporate minutes, l)rders, 

resolutions, agendas, memorials or notes of oral communications, wheth(:r by telephone 

or face-to-face, contracts, agreements, drafts of or proposed contracts or agreements, 

� 007 /009 
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memoranda of understanding, letters of intent, computer tapes, computer drives or 

memories, computer diskettes or disks, e-mail, CD-ROMs, or any other tangible thing on 

which any handwriting, typing, printing, photostatic, electronic, or other form of 

communication or information is recorded or reproduced, together with all notations on 

any of the foregoing, all originals, file copies, or other unique copies of the foregoing, 

and all versions or drafts thereof, whether used or not. 

5. "You" or "Your" means Morgan Stanley and/or MSSF and any of 

its present and former partners, employees, representatives, and agents. 

141008/009 
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SI RVICE LIST 

n omas A. Clare, Esq. 
Kl lKLAND & ELLIS, LLP 
55; Fifteenth Street, N.W. 
:'.11 :te 1200 
W 1shington, D.C. 20005 

lo eph Iarmo, Jr., Esq. 
-::,, RLTON FIELDS, P.A. 
�2 �Lake View Avenue, Suite 1400 
N :st Palm Beach, FL 33401 

vi; rk C. Hansen, Esq. 
�-LOGG,HUBER,HANSEN,TODD 

& EVANS, P.L.L.C. 

)u nner Square, 1615 M Street 
· 'l. V., Suite 400 
°ll/; shington, D.C. 20036-3209 

c Iii :AGO_l 15952l_J 

C ilC AGO_l 159521_1 

141009/009 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
H\I AND FORPALM BEACH,COUNTY, 
FLORIDA 

•X LEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

. 'S . 

. • 1, >RGAN STANLEY & CO., INC., 
Defendant. 

���������������---'/ 

CASE NO. CA 03-5045 AI 

. vi' >RGAN ST AL�LEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 
'S . 

. vl. �CANDREWS & FORBES HOLDINGS INC., 
. �t . .l. '  

Defendants. 

SUBPOENA DUCES TECUM 

r:r- E ST ATE OF FLORIDA 

TO: Custodian of Records 
Sunbeam Corporation 
(n/k/a American Household, Inc.) 
2381 Executive Center Drive 
Boca Raton, Florida 33431 

YOU ARE COMMANDED to appear at Searcy Denney Scarola Banhart & Shipley, 

>., •. , 2139 Palm Beach Lakes Boulevard, West Palm Beach, FL, 33409 pursuant to the 

:ul poena issued by the Circuit Court of the Fifteenth Judicial District of Flo::ida and Florida 

h le of Civil Procedure 1.310 on November 2, 2004 at 9:30 a.m., and to giv1� testimony with 

·ef Ject to the topics specified on the attached Rider. 

If you fail to: 

1) Appear as specified; or 

2) Object to this subpoena, 

16div-007632
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c :01 :man (Parent) Holdings, Inc. vs Morgan Stanley & Co., Inc. 
: QC \ CA 005045 Al 
� ut JOena Duces Tecum 

You may be in contempt of court. You are subpoenaed to appear by the following 

.. tt •mey, and unless excused from this subpoena by this attorney or the court, you shall 

· es Jond to this subpoena as directed. 

DATED this 22nd day of October, 2004. 

/./--; /.. I//// ... 
. I / '/ 

I j.../ / ,,.� . 

. l .. ,£; ./ 

. ac k Sc }?J a, Esq. 
· :1c "--Bar No.: 169440 
)� \·RCY DENNEY SCAROLA 
f3 �RNHART & SHIPLEY, P.A. 
'.I .9 Palm Beach Lakes Boulevard 
N. st Palm Beach, FL 33409 
>h me: (561) 686-6300 
�a:: (561) 478-0754 

·e1 )Id S. Solovy, Esq. 
El NER & BLOCK LLP 
)r e IBM Plaza 
:::1· icago, IL 60611 
)b me: (312) 222-9350 
•a:: (312)527-0484 

\t omeys for CPH and MAFCO 

2 

141002/009 
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RIDER 

to 
SUBPOENA DUCES TECUM TO 

CUSTODIAN OF RECORDS OF NON-PARTY 

SUNBEAM CORPORATION (NIKJA AMERICAN HOUSEHOJLD, INC.) 

You are hereby requested to respond to the following topics pursuant to the definitions 

< 01 tained herein: 

RULE 1.310 TOPICS 

1. The authenticity, source, creation, use, maintenance, and business purpose of 

•lo• uments produced by Sunbeam to Coleman (Parent) Holdings, Inc. in the course of 

· tti �ation, bearing the Bates numbers identified in Exhibit A, and info1mation contained 

1he ·ein. 

2. The authenticity, source, creation, use, maintenance, and business purpose of 

1 he documents identified in Exhibit B, and infonnation contained thereic. (Copies of the 

<lo• uments identified in Exhibit B are being provided under separate cover). 

DEFINITIONS 

I. "Sunbeam" means Sunbeam Corporation and any of its predecessors, 

: Ul cessors, subsidiaries, and present and former officers, directors, employees, 

J er �esentatives, and agents. 

2. "American Household" or "AHI" means American Househo :d, Inc. and any of 

·ts predecessors, successors, subsidiaries, and present and former o fficers, directors, 

• :ir J!oyees, representatives, and agents. 

3. "Documents" shall be given the broad meaning provided in Rule 1.350 in the 

. :1c rida Rules of Civil Procedure and refers to any form or means, whether physical, visual, or 

•:le :tronic. in or by which words, numbers, or ideas are recorded or preserved, whether fixed 

: n · angible medium or electronically stored, including any and all drafts of any final document. 

· 'h : word "documents" shall include, by way of example and not by way c·f limitation, all of 

3 
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:h· following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, cables, 

.1C :es, messages, reports, studies, press releases, comparisons, books, accounts, checks, audio 

m l video recordings and transcriptions thereof, pleadings, testimony, articles, bulletins, 

Ja nphlets, brochures, m agazines, questionnaires, surveys, charts, newspape:rs, calendars, desk 

:a endars, pocket calendars, lists, logs, publications, notices, diagrams, instructions, diaries, 

11. mites for meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of 

Jr .1 communications, whether by telephone or face-to-face, contracts, agree:ments, drafts of or 

Jr 1posed contracts or agreements, memoranda of understanding, letters of intent, computer 

:ai es, computer d rives or memories, computer diskettes or disks, e-mail, CD-ROMs, or any 

Jt: ,er tangible thing on which any handwriting, typing, printing, photost3.tic, electronic, or 

Jf ,er fonn of communication or infonnation is recorded or reproduced, together with all 

:1C :ations on any of the foregoing, all originals, file copies, or other un: que copies of the 

fo egoing, and all versions or drafts thereof, whether used or not. 

4 
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EXHIBIT A 
SUBPOENA DUCES TECUM TO 

CUSTODIAN OF RECORDS OF NON-PARTY 

SUNBEAM CORPORATION {N/K/A AMERICAN HOUSEHOLD, INC.) 

The following documents were produced by Sunbeam to Coleman (Parent) Holdings, 
nc . in the course of litigation, bearing the Bates Numbers identified below. 

·· '.' ... -·J' :': � 1 SUNBEAM 
' · · · BATES NUMBER 
\ '' ' ' 

(Pr 

c =>1-

CPr 

CPr 

I c Pr 

f-----
1 
I CPI-

�:: 
I c Pr 

tpf 
I 
I 

I c Pr 

�Pr 
r-- -
�Pr 

I 
C Pr 

C Pr 

CPI-

CPI-
I 
L-_ 

016 

034 

039 

040 

041 

042 

043 

044 

045 

046 
---.-
047 

048 

049 

050 

051 

052 

053 

054 

SB 0018286 

SB 286348-286349 

SB 085634-085635 

SB 043025 

SB 068782 

SB 047885 

SB 074537 

SB 044796.044797 

SB 081468-081470 

SB 230568·230571 

SB 230564-230567 

SB 230560-230563 

SB 045020-045027 

SB 272842-272846 

SB 049919.049922 

SB 043614 

SB 272908-272912 

SB 044305.()44306 

' 

EX.# 
SUNBEAM 

BATES NUMBER 

SUNBEAM 
BATES NUMBER 

CPH 055 SB 044304 CPH 140 SB 248700-248708 

CPH 056 SB 054613-054658 CPH 141 SB 248642·248651 

CPH 058 SB 050134-050144 CPH 142 SB 0014697-0014705 

CPH 059 SB 050136 CPH 147 SB 088157-088188 

CPH 060 SB 050145-050146 CPH 150 SB 235345-235355 

CPH 061 SB 047906-047937 CPH 187A SB 0015771-0015790 

CPH 062 SB 0046413 CPH 191 SB 248716-248719 

CPH 063 SB 050206-050210 CPH 200 SB 237661-237662 

CPH 064 SB 0018286 CPH 207 SB 236953-236968 

CPH 070 SB 237825-237830 CPH 220 SB 232429-232465 

CPH 073 SB 352272-352273 CPH 243 SB 088523-088524 

CPH 075 SB 0018203-0018288 CPH 246 SB 238493-238494 

CPH 080 SB 230485 CPH 259 SB 253322·253327 

CPH 082 SB 234816-234900 CPH 260 SB 250672·250677 

CPH 096 SB 237789-237797 CPH 272 SB 238449-238466 

CPH 098 SB 247390-247399 CPH 276 SB 0012251--0012274 

CPH 130 SB 0013021-0013041 MS 175 SB 247391-247399 

CPH 131 SB 0013042-0013137 

5 
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EXHIBIT B 

SUBPOENA DUCES TECUM TO 

CUSTODIAN OF RECORDS OF NON-PARTY 

SUNBEAM CORPORATION (NIKIA AMERICAN HOUSEHOLD, INC.) 

Copies of the following documents are being provided to AIU under separate cover: 

EX.# BATES RANGE : . S RANGE 

CPH 009 CP 026286-026370 CPH 086 MSC 0045112 • 0045113 

CPH 010 CP 033169-033240 CPH 090 CPH1332631-1335633 

CPH 011 SASMF 10699-10705 CPH 092 MSC 00033�9 • 0003415 

CPH 012 CPH 0012526-0012527 CPH 100 MSC 00628-50 - 0062896 

CPH 013 CPH 0635991-0635992 CPH 110 CPH0038670 - 0038676 

CPH 014 MSC 0016944-0016945 CPH 111 CPH0038700 - 0038706 

CPH 022 CPH0084462·0084532 CPH 112 CPH0129613 - 0129616 

CPH 025 NIA CPH 115 CPH0038700 - 0038706 

CPH 026 CPH1412961-1413007 CPH 117 CPH0038523 - 0038524 

CPH 030 CPH1122102·1122103 CPH 120 CPH0012522 - 0012524 

CPH 031 CPH0635893 CPH 121 CPH1145796 

CPH 032 CPH0635894 • 0635895 CPH 122 CPH0039327, CPH0038707 

CPH 036 CPH0639323 • 0639327 CPH 124 CPH0012464-0012466 

CPH 057 CPH0131143-0131148 CPH 132 CPH0636135 - 0636136 

CPH 065 CPH0088703 CPH 134 CPH0146910 - 00146913 

CPH 066 CPH0038717 CPH 135 
MSC 
0063735 - ('063804 

CPH 069 MSC 0003894-0003930 CPH 138 
CPH1411216-
1411300 

CPH 074 MSC 0080356-0080358 CPH 143 CPH1026942·1026953 

CPH 085 MSC 0036347 - 0036349 CPH 144 MSC 00169°J4 

6 
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EX.#, BATES RANGE EX.# BAT - . 

CPH 151 MSC 0065651 - 0065784 CPH 215 None 

CPH 152 LAB000043 CPH 216 CPH0632906-0632937 

----

CPH 155 
CPH1346133 •• 

1346250 
CPH 217 MSC 00456•35-0045758 

CPH 156 CPH1346276 -1346342 CPH 218A MSC 00457'50· 0045761 

CPH 160 MSC 0003143 CPH 219 MSC 0036H7· 0036349 

CPH 161 CPH1010442 --1010444 CPH 222 MSC 00034:31· 0003464 

CPH 164 MSC 0045133-0045139 CPH 223 MSC 00424.32· 0042483 

CPH 166 MSC 0045102-0045108 CPH 225 CPH0147626-0147627 

CPH 169 MSC 0044556-0044573 CPH 226 CPH0147607-0147616 

CPH 170 MSC 0042538-0042540 CPH 227 CPH0639174-0639182 

CPH 174 MSC0042570 CPH 231 CPH1398266-1398501 

CPH 179 CPH0635892-0635895 CPH 237 CSFBC 0001623-0001648 

CPH 182 CPH 1089795-1089815 CPH 238 CPH 14125!)2-1412570 

CPH 189 CPH0642933-0642937 CPH 250 CPH 014641>7 

CPH 193 CPH1418971-1418974 CPH 251 MSC 00055�7-0005599 

CPH 195 MSC 0040237-0040305 CPH 252 MSC 0019638-0019725 

CPH 202 MSC 0003931 CPH 253 CPH 1409707-1409980 

CPH 206 CPH0648779-0648791 CPH 256 MSC 00190:17- 0019116 

CPH 208 CPH632817-0632905 

CPH 209 CPH1348404-1348475 

CPH 257 FUNB 021139 ! 

I 
CPH 258 FUNB 021243 I 

CPH 210 CPH0632981 CPH 261 MSC 0024363- 0024451 

CPH 211 CPH0633012-0633049 CPH 267 CLN 11731· 11749 

7 
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L 

- -

:: EX.# 

CPH 268 

CPH 269 

CPH 270 

CPH 271 

CPH 278 

CPH162 

MS 040 

MS 080 

MS 081 

MS082 

MS083 

MS 085 

MS 109 

MS 115 

MS 166 

MS 182 

MS 183 

MS 194 

MS 238 

MS 279 

I 

BATES RANGE 

CLN 11768· 11782 

CLN 11783- 11790 

CLN 11791-11801 

CLN 11802-11814 

MSC 006375-006432 

MSC 0026888 -- 0026891 

MSC 0000001-0000175 

CPH1426289-1426296 

CPH1421814-1421817 

CPH1406962·1406964 

CPH1427250-1427253 

CPH1411216-1411300 

CPH1042288-1042317 

MSC 0063805-0063811 

CPH1326487-1326662 

CPH1412533-1412551 

CPH1109095-1109115 

CPH1185762-1185784 

CPH1418423-1418499 

CPH1398266- 1398537 

141008/009 

EX.# BA ES RANGE 

MSC 0015i596-0015970 I 
i 

CLN 5165i'-51733 I I 
MSC 00151326-0015703 

I MSC 0020477- 0020552 

I MSC 0061 !i53- 0061621 

MSC 0061'191- 0061251 

MSC 0067!i28· 0067602 

MSC 00721100- 0072863 

MSC 0073484- 0073562 

MSC 0067:!58· 0067341 

MSC 0087405· 0087490 

MSC 0070,145- 0070542 

MSC 0086i'53- 0086799 

MSC 0092043- 0092076 

MSC 0092077 • 0092111 

MSC 0092146-0092177 

MSC 0092(132- 0092042 

MSC 0092178- 0092188 

MSC 0092112- 0092133 

I MSC 0092134- 0092145 
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1 l1c .11as A. Clare, Esq. 
K ,R :.LAND & ELLIS, LLP 

6 55 Fifteenth Street, N.W. 
S Lli e 1200 

\Ta .hington, D.C. 20005 

r 1a k C. Hansen 
�El LOGO, HUBER, HANSEN, 
1 ::)ID & EVANS, P.L.L.C. 

� ur mer Square 
I 615 M Street, N.W. 
� ui e 400 
'Vf ;hington, D.C. 20036-3206 

J os �ph Ianno, Jr., Esq. 
(A .LTON FIELDS, P.A. 

: 2'. Lake View Avenue 
� ;u ce 1400 

· I./< st Palm Beach, FL 33401 

c 'HI :AGO_! 168907_3 

141009/009 

COUNSEL LIST 
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OCT-22-2004 12:21 JENNER !=IND BLOCK LLP 

FAX TRANSMITTAL 

Date: 

To: 

From: 

Employee Number: 

October 22, 2004 

Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

John Scarola, Esq. 

Mark C. Hansen, Esq. 

Michael T. Brody 
312 923-2711 

312 527 0484 P.01/03 

JENNER&BLOCK 

Jenner 8c Block Ll.P 
One IBM Plaza 
Chicago, IL 60611 
Tel 312 222-9350 
wwwJenner.a>m 

Fax: 
Voice: 

Fax: 
Voice: 

Chicago 
Dallas 
Washington, DC 

(202) 879-5200 
(202) 879-5993 

(561) 659-7368 
(561) 659-7070 

Fax: (561) 684-5816 (before 5 PM) 
Voice: (561) 686-6350, Ext. 140 

Fax: (202) 326-7999 
Voice: (202) 326-7900 

Client Number: 41198-10003 

Important: This message is intended only fer the use of1he individual or ently to which it is addressed, and may contain infonnation that is attorney 
work product, privileged, confidential, and exempt fiom disolosurc mder applicable law. If the reader ofthis message is not the intended recipient, or the 
employee or agent responsible for delivering tie message to the intended recipient,. you are hereby notified that any dissemination, distribution, or copying 
of this communication is strictly prohibited. lfyou have received thiscommuniaation In error, please notify us inmediately by telephone, and return the 
original message to us at the above address via postal service. Thll1k you. 

Message: 

Total number of pages including this cover sheet: 3 Time Sent: 

If you do not receive all pages, please call: 312 222-9350 Sent By: 

Secretary: Caryn Jo Geisler Extension: 6490 

i .. 
' 
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October 22, 2004 

ByTelecopy 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

JENNER AND BLOCK LLP 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

312 527 0484 . p. 02/03 

.JENNER&BLOCK 

Jenner & Block LI..P 

One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 
wwwJenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, DC 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

Attached please find a signed Certificate of Service for CPH's Seventh Set of Interrogatories to 
Morgan Stanley & Co., Inc. The interrogatories served last evening did not contain a signed 
Certificate of Service. 

Very truly yours, 

�7.� 

Michael T. Brody / 

cc: Joseph Ianno, Esq. (by telecopy) 
John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq 

i 
" 
;· 
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CERTIFICATE OF SERVICE 

312 527 0484 P.03/03 

I HEREBY CERTIFY that a true and correct copy of Coleman (Parent) Holdings 

Inc.' s Seventh Set of Interrogatories to Morgan Stanley & Co. Inc. was served by facsimile and 

Federal Express to counsel listed below on this 21st day of October, 2004: 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Ir., Esq. 
CARLTON FIBLDS, P.A. 
222 Lakeview Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, PLLC 
1615 M. Street, N.W. 
Washington, D.C. 20036 

By: ��MQ_ I fr 
Michael T. Brody 

TOTAL P.03 
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CARLTON FIELDS, P.A. 
ATTORNEYS AT LAW 

ESPERANTE MAILING ADDRESS 
222 LAKEVIEW AVENUE, SUITE 1400 

WEST PALM BEACH, FLORIDA 33401-6149 
P.O. BOX 150, WEST PALM BEACH, FL 33402-0150 

TEL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

Date: October 22, 2004 I Phone Number I Fax Number 

To: Jack Scarola (561) 686-6300 (561) 684-5816 , J i , {j 

'V. ,, 

Jerold Solovy/Michael Brody (312) 222-9350 (312) 840-7711 
:; 

Thomas Clare (202) 879-5993 (202) 879-5200 

Rebecca Beynon/Mark Hansen (202) 326-7900 (202) 326-7999 

From: Joyce Dillard, CLA (561) 659-7070 (561) 659-7368 

Client/Matter No.: 47877/14092 Employee No.: 

Total Number of Pages Beine: Transmitted, Includine: Cover Sheet: i 
==============================::::;i 

Message: 

Coleman v. Morgan Stanley & Co., Inc. 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings, Inc. 

To follow please find a copy of the following: 

1. Morgan Stanley Senior Funding, Inc.'s Notice of Voluntary Dismissal without Prejudice. 

Doriginal to follow Via Regular Mail D Original will Not be Sent r:J{ Original will follow via Overnight Courier 

******************************************************************************************************** 

The information contained in this facsimile message is attorney privileged and confidential information intended only for the use of the individual or 

entity named above. If the reader of this message is not the intended recipient, you are hereby notified that any dissemination, distribution or copy of 

this communication is strictly prohibited. If you have received this communication in error, please immediately notify us by telephone (if long 
distance, please call collect) and return the original message to us at the above address via the U.S. Postal Service. Thank you. 

******************************************************************************************************** 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 

(561) 659-7070 

TELECOPIER OPERATOR: 

WPB#566762.3 C A R L T  0 N F I E L D S, P . A . 

TAMPA ORLANDO TALLAHASSEE WEST PALM BEACH ST PETERSBURG MIAMI 16div-007644



MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5165 AI 

NOTICE OF VOLUNTARY DISMISSAL WITHOUT PREJUDICE 

Plaintiff Morgan Stanley Senior Funding, Inc., by and through its undersigned counsel, 

and pursuant to Fla.R.Civ.P. 1.420 hereby files this Notice of Voluntary Dismissal without 

Prejudice on behalf of Plaintiff Morgan Stanley Senior Funding, Inc. against Defendants 

MacAndrews & Forbes Holdings Inc. and Coleman (Parent) Holdings Inc. in the above Case No: 

CA 03-5165 Al. This notice applies to Case No. CA 03-5165 AI only. 

16div-007645



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

? N_b 
all counsel of record on the attached service list by facsimile and Federal Express on this cJJ---

day of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 

Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for: 
Morgan Stanley Senior Funding, Inc. 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: ( 561) 659-7368 
E-mail: jianno@carltonfields.com 

16div-007646



Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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CARLTON FIELDS, P.A. 
ATTORNEYS AT LAW 

ESPERANTE MAILING ADDRESS 

222 LAKEVIEW AVENUE, SUITE 1400 
WEST PALM BEACH, FLORIDA 33401-6149 

P.O. BOX 150, WEST PALM BEACH, FL 33402-0150 
TEL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

Date: October 22, 2004 I Phone Number I Fax Number 

To: Jack Scarola (561) 686-6300 (561) 684-5816 

Jerold Solovy/Michael Brody (312) 222-9350 (312) 840-7711 

Thomas Clare (202) 879-5993 (202) 879-5200 

Rebecca Beynon/Mark Hansen (202) 326-7900 (202) 326-7999 

From: Joyce Dillard, CLA (561) 659-7070 (561) 659-7368 

Client/Matter No.: 47877/14092 Employee No.: 

Total Number of Pa2es Bein2 Transmitted, lncludin2 Cover Sheet: 29 

Message: 

Coleman v. Morgan Stanley & Co., Inc. 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings, Inc. 

To follow please find a copy of the following: 

1. Morgan Stanley's Motion for Protective Order Concerning the Notice of Taking 
Videotaped Depositions served by CPH on October 18, 2004; and 

2. Morgan Stanley's Motion for Protective Order Concerning the Notice of Taking 
Videotaped Depositions served by MAFCO on October 18, 2004 

,. 

// 
1, 

Doriginal to follow Via Regular Mail D Original will Not be Sent rrloriginal will follow via Overnight Courier 

******************************************************************************************************** 

The information contained in this facsimile message is attorney privileged and confidential information intended only for the use of the individual or 

entity named above. If the reader of this message is not the intended recipient, you are hereby notified that any dissemination, distribution or copy of 

this communication is strictly prohibited. If you have received this communication in error, please immediately notify us by telephone (if long 
distance, please call collect) and return the original message to us at the above address via the U.S. Postal Service. Thank you. 

******************************************************************************************************** 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 
(561) 659-7070 

TELECOPIER OPERATOR: ----------------------------

WPB#566762.3 C A R L T  0 N F I E L D S, P . A . 

TAMPA ORLANDO TALLAHASSEE WEST PALM BEACH ST. PETERSBURG MIAMI 16div-007648



COLEMAN (PA RENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MO RGAN STANLEY & CO., INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FO R PALM BEACH COUNTY, 
FLO RIDA 

CASE NO: CA 03-5045 AI 

MOTION FOR PROTECTIVE ORDER CONCERNING THE NOTICE OF TAKING 

VIDEOTAPED DEPOSITIONS SERVED BY 

COLEMAN (PARENT) HOLDINGS, INC. ON OCTOBER 18, 2004 

Defendant Morgan Stanley & Co. Inc. ("Morgan Stanley") requests that this Court enter a 

Protective Order pursuant to Fla. R. Civ. P. l.280(c) concerning the Notice of Taking 

Videotaped Depositions served on October 18, 2004, by Coleman (Parent) Holdings Inc. 

("C PH"). In support of this Motion, Morgan Stanley states as follows: 

1. On October 18, 2004 CPH served a Notice of Taking Videotaped Depositions 

("Deposition Notice"). A copy of the Notice of Taking Videotaped Depositions is attached 

hereto as Exhibit A. 

2. This Motion is directed to the deposition of Morgan Stanley scheduled for 

October 25, 2004 for those topics listed on Exhibit A to the Deposition Notice. A protective 

order should be issued because the topics listed on Exhibit A are not relevant nor reasonably 

calculated to lead to the discovery of admissible evidence to issues framed by the current 

pleadings in this action. 

WPB#5856 l 9. l 
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Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
Case No: CA 03-5045 AI 

Motion for Protective Order concerning CPH Deposition Notice 
Page 2 

3. The Deposition Notice requests that Morgan Stanley designate one or more 

representatives to testify on the topics listed on Exhibit A to the Deposition Notice. These topics 

relate exclusively to misrepresentations and/or omissions alleged to have been made by CPH, 

MacAndrews & Forbes Holdings, Inc., or The Coleman Company in the now-dismissed action 

filed by Morgan Stanley Senior Funding, Inc. ("MSSF "). Since MSSF has voluntarily dismissed 

its complaint through service of its Notice of Voluntary Dismissal Without Prejudice, these 

topics are no longer relevant to any issue currently framed by the pleadings in this action and, 

therefore, the discovery is not reasonably calculated to lead to the discovery of admissible 

evidence. 

WHEREFORE, Morgan Stanley respectfully requests that this Court enter a Protective 

Order that excuses Morgan Stanley from designating a representative to testify on those topics 

listed on Exhibit A to the Deposition Notice and award such other and further relief as this Court 

deems just and proper. 

WPB#585619. l 
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Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
Case No: CA 03-5045 AI 

Motion for Protective Order concerning CPH Deposition Notice 
Page 3 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

ND 
all counsel of record on the attached service list by facsimile and Federal Express on thi� -
day of October, 2004. 

Thomas D. Yannucci, P. C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 151h Street, N.W., Suite 1200 
Washington, D. C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D. C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#5856!9.! 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: ji nno@carltonfields.com 

' 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#5856!9.I 

Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
Case No: CA 03-5045 AI 

Motion for Protective Order concerning CPH Deposition Notice 
Page4 

SERVICE LIST 
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nm FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

�����������������' 
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FJEIDS, P.A. 

. 222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& Ev ANS, P .L.L.C. 
Sunmer Square, 161 S M Street 
N.W., Suite400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Par�t) Holdings Inc. will take the deposition 
upon oral examination of the following parties and witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates set forth below:: 

DEPONENT DATE AND TIME 
Ruth Porat November 23-24, 2004 
Michael Rankowitz November 4, 2004 
Morgan Stanley & Co., Inc .. on the topics October 25, 2004 
identified on Exlu'bit A. 
Morgan Stanley & Co., Inc. on the topics November 10, 2004 
identified on Exhibit B. 

Morgan Stanley & Co., Inc. on the topics October 27, 2004 
identified on Exhibit C. 
Morgan Stanley & Co., Inc. on the topics November 3, 2004 
identified on Exhibit D. 

EXHIBIT 

i A 
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All of the depositions will be conducted at Esquire Deposition Services, 216 East 45th 
Street, New Yorlc, NY 10017 and will begin at 9:30 a.m. The depositions will be recorded by 
videotape and stenographic means. The videographer will be Esquire Deposition Services. The 
depositions will be taken before a person authorized to administer oaths and will continue day to 
day until completed. 

With respect "to the depositions of Morgan Stanley & Co., Inc. ("MS&Co.") identified 
above, please designate one or more officers, directors, managing agents, or other persons to 
testify on your behalf and state the matters on which each person designated will testify. 

I HEREBY CERTIFY that a true and correct copy of the foregoing haS been served by 
facsimile and mail to all co'unsel on the attached SerVice List this 1 sth day of October 2004. 

Dated: October 18, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza. Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Document Numbi::r: 1167384 

COLEMAN (PARENT) HOLDINGS lNC. 

�� 
One oflts Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

&SHJPLBYP.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach. Florida 33409 
(561) 686-6300 

-2-
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

312 527 0484 P.05/16 
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Exhibit A 

CORPORATE DEPOSITION TOPICS 

1. All misrepresentations and/or omissions which MS&Co. or any of its affilliates 
contends were committed by or on behalf of MacAndrews & Forbes Holdings Inc., Coleman 
(Parent) Holdings Inc. ("CPH"), or The Coleman Company, Inc. in connection with Sunbeam's 
acquisition of CPH's interest in The Coleman Company, Inc., including, but not limited to the 
following: 

A. The· identities of the individuals who allegedly made misrepresentations and/or 
omissions that were allegedly relied upon. 

made; 
B. The individual(s) to whom the alleged misrepresentations and/or omissions were 

C. The date and time that each alleged misrepresentation .and/or omission was made; 

D. The identities of the individuals who relied upon the alleged misrepresentations 
and/or omissions; 

E. The reliance of each individual on the alleged misrepresentations and/or 
omissions. 
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ExhibitB 

CORPORATE DEPOSITION TOPICS 

312 527 0484 P.07/16 

1. The value of American Household, Inc. on the following dates: (a) February 6, 2001; and 
(b) September 20, 2004. 

2. The value of MS&Co.'s or any of its affilliates' interest in American Househol� Inc. on 
the following dates: (a) February 6, 2001; and (b) September 20, 2004. 

16div-007657
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E:xhibitC 

CORPORATE DEPOSITION TOPICS 

312 52? 0484 P.08/16 

1. All fees, expenses, other compensation, or assets billed by or otherwise 
due to Morgan Stanley & Co., Inc. (""MS&Co. "). Morgan Stanley Senior Funding. Inc. 
("MSSF,,), or any of their affiliates concerning or on behalf �f Sunbeam Corp. (including 
American Household, Inc.) and alJ fees, expenses, other compensation, or assets paid or provided 
by or on behalf of Sunbeam Corp. (including American. Household, Inc.) to MS&Co., MSSF, or 
any of their affiliates. 
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ExhibitD 

CORPORATE DEPOSITION TOPICS 

312 527 0484 P.09/16 

1. All of the procedures of, rules for, and activities of the Equity 
Commitment Committee in 1997 and 1998. 

2. The role of the Equity Commitment Committee in 1997 and 1998. 

3. All documents typically or ordinarily generated by and for the Equity 
Commitment Committee in the course ofa transaction in 1997 and 1998. 

4. All of the procedures of, rules for, and activities of the Leveraged Finance 
Commitment Committee and/or the Leveraged Finance Committee from 1997 to the present. 

S. The role of the Leveraged Finance Commitment Committee and/or the 
Leveraged Finance Committee in 1997 and 1998. 

6. All documents typically or ordinarily generated by and for the Leveraged 
Finance Commitment Committee and/or the Leveraged Finance Committee in the course of a 
transaction in 1997 and 1998. 

7. The proces.s, procedures, and requirements for prep�g, approving, or 
issuing "highly confident" letters in 1997 and 1998. 

8. All non-transaction specific documents generated in connection with 
preparing, approving, or issuing .. highly c1;>nfident" letters in 1997 and 1998. 

I 

16div-007659



COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

VS. 

MO RGAN STANLEY & CO., INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CI RCUIT 
IN AND FO R PALM BEACH COUNTY, 
FLO RIDA 

CASE NO: CA 03-5045 AI 

MOTION FOR PROTECTIVE ORDER CONCERNING THE NOTICE OF TAKING 

VIDEOTAPED DEPOSITIONS SERVED BY 
MACANDREWS & FORBES HOLDINGS, INC. ON OCTOBER 18, 2004 

Defendant Morgan Stanley & Co. Inc. ("Morgan Stanley") requests that this Court enter a 

Protective Order pursuant to Fla. R. Civ. P. l.280(c) concerning the Notice of Taking 

Videotaped Depositions served on October 18, 2004, by MacAndrews & Forbes Holdings Inc. 

("MAFCO"). In support of this Motion, Morgan Stanley states as follows: 

1. On October 18, 2004, MAFCO served a Notice of Taking Videotaped 

Depositions of two individuals (Mr. Mitch Petrick and Mr. Simon Rankin) and four corporate 

representative depositions of Morgan Stanley Senior Funding, Inc. ("MSSF") pursuant to Florida 

Rule of Civil Procedure 1.310 ("Deposition Notice"). The deposition notice purports to require 

all six depositions take place in Florida. A copy of the Notice of Taking Videotaped Deposition 

is attached hereto as Exhibit A. 

2. Neither Mr. Petrick nor Mr. Rankin are parties to this action; therefore, they 

cannot be compelled to attend a deposition in Florida and without service of a subpoena. 

Moreover, since MSSF has voluntarily dismissed its complaint through service of its Notice of 

Voluntary Dismissal Without Prejudice, neither Mr. Petrick nor Mr. Rankin is an employee, 

WPB#585618. l 
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Motion for Protective Order concerning MAFCO Deposition Notice 
Page 2 

managmg agent, officer or director of any party seeking affirmative relief in this Court. 

Additionally, because neither MSSF nor MAFCO are parties to this action, the Deposition 

Notice is null and void. Consequently, MAFCO cannot compel the attendance of Mr. Petrick, 

Mr. Rankin, or designated representatives of MSSF at a deposition in Florida, or without 

issuance of a subpoena. 

3. First, the Deposition Notice improperly attempts to compel Mr. Petrick to appear 

for a deposition in Florida. Since Mr. Petrick is not employed by a party seeking affirmative 

relief in this action, his attendance at a deposition cannot be compelled in Florida. Pursuant to 

Fla. R. Civ.P, Rule 1.410, a witness can " . . .  be required to attend an examination only in the 

county wherein the person resides or is employed or transacts business in person or at such other 

convenient place as may be fixed by an order of court. " Mr. Petrick resides in Connecticut and is 

employed and transacts business in New York. Therefore, he can only be compelled to attend a 

deposition in the one of those two locations. 

4. Second, the Deposition Notice improperly attempts to compel Mr. Rankin to 

appear for a deposition in Florida without the service of a subpoena. Since Mr. Rankin is not a 

party to this action, his attendance at a deposition can only be compelled via subpoena. 

However, even if Plaintiff served a subpoena on Mr. Rankin, he cannot be compelled to appear 

for a deposition in Florida. Pursuant to Fla. R. Civ. P, Rule 1.410, a witness can" . . .  be required 

to attend an examination only in the county wherein the person resides or is employed or 

transacts business in person or at such other convenient place as may be fixed by an order of 

court. " Mr. Rankin resides in the United Kingdom and is employed and transacts business in the 

United Kingdom. Therefore, he can only be compelled to attend a deposition in the United 

Kingdom. 

WPB#585618.I 
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5. More importantly, the Deposition Notice is only issued by MAFCO, which is no 

longer a party to this action by virtue of the Notice of Voluntary Dismissal Without Prejudice 

served by MSSF. Pursuant to the Rules of Civil Procedure, only a "party" to an action can take 

depositions. In addition, only "parties" to an action can be compelled to attend a deposition 

without service of a subpoena. Since MSSF has voluntarily dismissed its action, MAFCO is not 

permitted to (a) compel the attendance of any MSSF employee or of MSSF without service of a 

subpoena and (b) compel the attendance of these witnesses in Florida unless they reside or 

transact business in Palm Beach County, Florida. 

WHE REFO RE, Morgan Stanley respectfully requests that this Court enter a Protective 
Order that: 

(a) declares MAFCO's October 18, 2004 Deposition Notice null and void; 

(b) requires Mr. Petrick to be deposed in Connecticut or New York; 

( c) requires Mr. Rankin to be deposed in the United Kingdom; 

(d) requires that the depositions of representatives of MSSF be taken only where the 
witnesses reside or transact business in person and; 

( e) awards such other and further relief as this Court deems just and proper. 

WPB#5856 ! 8.1 
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CERTIFICATE OF SERVICE 

I HEREBY CE RTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this �� 
day of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#585618. 1 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

Jos h Ianno, Jr. 
Florida Bar No. 655351 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#5856 I 8. I 
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+THE FJFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

cASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

�����������������' 
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 
vs. 

MACANDREWS & FORBES HOIDINGS lNC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Ir., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that MacAndrews & Forbes Holdings Inc. will take the 
deposition upon oral examination of the following parties and-witnesses pursuant to Florida Rule 
of Civil Procedure 1.310 on the dates set forth below: 

DEPONENT DATE AND TIME 
Mitch Petrick November 1-2, 2004 

Simon Rankin October 25, 2004 

Morgan Stanley Senior Funding, Inc. on topics October 25, 2004 
identified on Exhibit A. 
Morgan Stanley Senior Funding, Inc. on topics October 29, 2004 
identified on Exhibit B. 
Morgan Stanley Senior Funding, Inc. on topics November 10, 2004 
identified on Exhibit C. 
Morgan Stanley Senior Funding, Inc. on topics October 27, 2004 
identified on Exhibit D. 

EXHIBIT 

j ,4 16div-007665



OCT-18-2004 19:30 � AND BLOCK LLP 312 527 0484 P.11/16 

All of the depositions will be conducted at Searcy Derutey Scarola Barnhart & Shipley, 
P.A. 02139 Palm Beach Lakes Boulevard, West Palm Beach, Florida 33402 and will begin at 
9:30 a.m. The depositions will be recorded by videotape and stenographic means .. The 
videographer will be Esquire Deposition Services. The depoSitions will be taken before a person 
authorized to administer oaths and will continue day to day until completed. 

With respect to the depositions of Morgan Stanley Senior Funding, Inc. ( .. MSSF") 
identified above, please designate one or more officers, directors, managing agents, or other 
persons to testify on your behalf and state the matters on which each person designated will 
testify. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all cowisel on the attached Service List this 18th day of October 2004. 

Dated: October 18, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

DocumentNumbc:r: 1167311 

COLEMAN (PARENT) HOLDINGS INC. 

Bya� 
One oflts Attorneys 

Jack Scarola 
SEARCY DBNNBY SCAROLA BARNHART 

& SHIPLEY P.A. 
· 2139 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 33409 

"(561) 686-6300 

-2-
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C. 
SumnerSquare, 161SM StreetN.W., 

Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP · 

655 Fifteenth Street. N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

312 527 0484 P.12/16 
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Exhibit A 

CORPORATE DEfOSITION"TOPICS 

1. All misrepresentations and/or omissions which MSSF contends were conunitted 
by or on behalf of MacAndrews & Forbes Holdings Inc., Coleman (Parent) Holdings Inc. 
("CPH"), or The Coleman Company, Inc. in collllection with Sunbeam's acquisition of CPH's 
interest in The Coleman Company, Inc., including, but not limited to the following: 

A. The identities of the individuals who allegedly made misrepresentations and/or 
omissions that MSSF allegedly relied upon. 

made; 
B. The individual(s) to whom the alleged misrepresentations and/or omissions were 

C. The date and time that each alleged misrepresentation and/or omission was made; 

D. The identities of the individuals who relied upon the alleged misrepresentations 
and/or omissions; 

E. The reliance of each individual on the alleged misrepresentations and/or 
omissions. 
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ExhibitB 

CORPORATE DEPOSITION TOPICS 

312 527 0484 P.14/16 

1. The authenticity, creation, use, maintenance. and business purpose of 
documents produced by Morgan Stanley & Co .• Inc. and Morgan Stanley Senior Funding, Inc. at 
Bates Nos. Morgan Stanley Confidential 0084771.:.0085783 and Morgan Stanley Confidential 
0094003-0094032. 
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ExhibitC 

CORfORATE DEPOSITION TOPICS 

312 527 0484 P.15/16 

1. The value of American Household, Inc. on the following dates: (a) February 6, 2001; and 
(b) September 20, 2004. 

2. The value of Morgan Stanley Senior Funding, Inc.'s interest in American Household, Inc. 
on the following dates: (a) February 6, 2001; and (b) September 20, 2004. 

16div-007670
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ExhibitD 

CORPORATE DEPOSITION TOPICS 

312 527 0484 P. 16/16 

1. All fees, expenses, other compensations or assets billed by or otherwise 
due to Morgan Stanley � Co., Inc. ( .. MS&Co.'), Morgan Stanley Senior Funding, Inc. 
("MSSF"), or any of their affiliates concerning or on behalf of Sunbeam Corp. (including 
American Household, Inc.) and all fees, expen�es, other compensation, or assets paid or provided 
by or on behalf of Sunbeam Cow. (including American Household, Inc.) to MS&Co., MSSF, or 
any of their affiliates. 

TOTAL P.16 
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SKADDEN, ARPS, SLATE, MEAGHER & f"LoM L.1-P 
FOUR llME:S SQUARE 

NEW YORK I 003e·ee22 

'n:!.P.�Nlt Ng,; C2 I e> 7�1iMllOCC 
P'*oCISll"ILlt N9.; 'e I a> 7 3 ri·Bac;>o 

E;:MA11.r dspenner@�kaildim.com 

II FACSIMILE TRANSMITTAi. SHE:EJ" II 

l"P!o�: Dorgtb)'. Spenner DA� ; October 22. 2004 

N0.855 

PIRE:CT Cl.a.L: 212-735-2133 
f:l1RECT f'AC51111!L.e;; 9l7�777-.2J33 

rl-QCR/OFFICe: �o.: .. 4 ... 0_-J_.2""'6;;..._ _________ _ 

THI" �ACl!llMILC: 10 ·�NDll:s;I OHl.Y l'Q" I.Ill!: OP TNli: Al'DRIUl81EP:ll!ll HAp.l\ICQ 1111:1'111:111 ANC> ...... y C:ONT4•H LIE0...1-1-Y f"RIVIL.ll:al:CI ""Cl/01111 CONll'ICllt1m•1-

INl"OAM4TIQN. II' YOlJ jllflJ: liOT Tl'flO: l"ITl!:NPEP AIECIP'IP:ri'I' Of' Tt'llS p ... o:s1"4•1-E, vo14 ARE HIERHY l"O'l'IPlli:CI �T "'NY Cl1661!'.lo41NATION. PISTfllllUTION OR 
COP'l'ltlO OP' Y"IS ll'AClllMILE Iii .llTlllllCll-Y PRDt111111TIJ:O, IP 'l'OIJ H.1,111: f1ECE1Vl!:P TH!ll ,ACll1"411.C IH lilliffQl'I, F'h!USE IMMltPl•TIELY NOYlr''Y LJ:I OY 

'1'£1.li:PHONI: AWD R�RN 1'11l Ol'lll>INAI- l"ACl:llMll-li: TQ UCI AT THI!: AllPAll:lll!I AlllOVll: VIA �e loOC....1. PODTAL Gllf'IVIC\IC. WI: w11.t.. lll:l!OlllUAoe ANY cOl!jTO 
'(QI.I •N!:UR IH Nl:ITll'YINQ Ult ANg t•UETl.IANING THe 11AC511'11L-S TO u11. 

TatAL NUM13ER OF' PAGl:S INCUJl:llNO COVEA(S): 14 

Pu::AS� Ct�LIVEA THE FOLLOWING l"'AG�(SJ TQ: 

I. 

j;!, 

3. 

N•M!;;: Garx I. Lerner, Esq. 
Cllv: New York 
f•C•1Mr1-s: No.: 212-980-3448 

!'4.4Mi!: Robert T. Markowsky, Esq. 
c1TY: Chica&o, lL 
F.cci11"t11-is: No.: 3 }2-527-0484 

N .... ,..111: Thomas A. Clm-c, ·Esq. 
c1TY: Washinston. P.C. 
f".1,CCi11'4IL." lolo,: 202-879-5200 

F'IRM: Cohen Lane LLP 
llL-!1"�1ows No.; 212 .. 326-1707 

F'I�"': Jenner & Block 
°Jl!:�l"'l"IOl'llE No.; 3]. 2-222-9350 

F'll'll'!: Kirldand & Ems LLP 
Tl!:1-Cll"f"IONS No.: 202-879�5000 

[;101 
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18:52 SKADDEN � 912028795200P694020 

SKACC>EN, ARPS, SL.ATE, Mt::AGHE:R & FL.OM L.L.P 

FOUR TIMt;:S 5QUAR;; 
NEW YORK !0036-65i:!i:! 

ND.855 

l'IR�l•rriLl•U Orl"l<=l!.15 

lil01i'1'Qflf 
(:HIC:�QQ 
HOIJiTON 

42 I 21 736·37Q2 
DIRtCfF� 

TEL: (.21i!} 73ei·30QO 

F'f\){: (i! 16?) 73fH.�OOO 
www.skadden.corn 

t..01 ,u�q11..a:& 
NiWA!'!tt 

f'A.�0 41-lO 
iAN l"Jl'IANClaco 

W41�11NOTQN, o.c. 
Wll.MINC!TON 

(fil I 71 777·3?'lili! 

Gary J. Lerner, Esq. 
Cohen Lan!!i LJ..P 
885 Third Avenue 
New York, NY 10022 

Dear Mr. Lemer: 

October 22. 2004 

Re: Colemim {Parent) Holdings Inc. v. Morgan 
Stanley & Co. - Sybpoena to Sseden 

Enclosed a.re the objections and responses of Skadden, Arps, Slatet 
Meagher & Flom LLP ("Skadden'') to the subpoena duces tecum served on the 
Custodian of '.Records at Skadden on October 14, 2004 (the "Subpoena"), in connec
tion with the above-captioned litigation. 

As articulated in greater detail in the enclosed objections and re

spaMcs. in s\un. we believe the Subpoena is ovcrb:road, burdcnsomc1 and includes 
requests for items tbat do not exist. The Subpoena alE10 requests irrelevant, private, 
and privileged infonnaticn. As such, it is unenforceable �s a matter oflaw. 

-
811JINO 

u1u111111,:1-s 
1"1'1ANKf'IJA'1' 
WCNG KCING 

�ONOCN 
MOaeow 

PAPll& 
lillNCIAPDflU: 

EIYONii!V 
TQKYO 

YOROfH"O 
Vlll:ltNA 

We also believe that any documents ·that are the :proper subject of 
discovery have already heen produced to CQJeman (Parent) Holdings Jnc. (''Coleman 
(Parent)") by Skadden or Sunl>eam Corporation. As you know, Skadden has pro
duced nearly 201000 pages of document$ over the past several yea.rs and most 
recently supplemented th.it production mQre than seven months ago. Those dpcu
ments have been provided to your client. 

[;102 
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Gary I. Lerner, Esq. 
October 22, 2004 
Page2 

As I have previously discussed with attoiueys at Jenner & Block, 
Skadden remains willing to respond to a reasonably tai1ored request for calendars ana 
time records for the attorneys principally involved in the Coleman transaction at 

N0.855 

issue in 1lli!i action, if au agreement can be reached regarding the appropri�te scope of 
the Su.l>poena. 

Laatly, we note that the Subpoena calls far the deposition of Skadden's 
custodian of records. We believe such a. deposition wcmld be abusive and utmeces
sary, particularly in light of the parties' requests to depose multiple Skadd.en attorneys 
as fftct witnes�ei; in the case. 

In accordance with CPLR 2304, we hereby req.uest that Coleman 
(Pa.rent) with4raw or modify the Subpoena, in accordance with the foregoing and 
Skaddcn's enclosed objections and responses. 

Please call me ifyo\l wouJ.d like to discuss the foregoing. 

E.nclosLll'e 

cc: Robert T. Markowaky, Esq. (w/en.cl.s by facsimile) 
1enner & atock 
OnemMPlaza 
Chicago, IL 6061 l • 7603 

Thomas A. Clare, Esq. (w/encl .• by facsimile) 
Kirkland &. Ellis LLP 
6'5 Fifteenth Street, N.W., Suite 1200 
Wa$hingion, O.C. 20005 
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SUPREMli COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

In the Mauer of the application of COLEMAN (PARENT) 
HOLDINGS lNC., 

Petitioner, 

for an order for the issuance of a subpoena duc;li � 
SJ{AOPEN. AR.PS, SLATE, MeAGiiER & FLOM, 

Respondent, 

pursuant to a commission issued in an action pending in 
the Circuit Cou.rt of the Fifteen.th Judicial District of the 
State of Florida entitled Coleman CP1rentl Holqings. Inc. 
v. Morg�m Stauley & Co. Inc., Case No. CA 03-5045 AI I 
Morgan St&llllt.W Senior FYDRing, l�ic. v. MacAndrews & 
Forbsi Ho}Qinss tnc .. et al., Case No. CA 03-5165 AI. 

INDEX NO. 114428/04 

SKADDEN, ARPS, SLATE, MEAGBER & FLOM LLP'S 
ORJECTIONS AND RESPONSES 

IQ SUBPOENA DQM COLEMAN CPA.RINI) UOJ..DlNGS INt:. 

Skadden. Arps, Slate, Meagher & Flom LLP (''Skad.den"), by its undersigned 

attorneys1 hereby responds and. objects to the subpoena. served upon it by Coleman (P�ent) 

Holdings Inc. ("Colenlan (Parent)") as follows: 

GENERAL OIYEC]10NS 

ND.855 GJ04 

The following Geneml Objections a.re incorporated. into each specific response 

below as if fully repeated in each response. The praductiou of any documents by Skadden 

plirsua:nt ta the Subpoena. and these Objections and Responses shall be without prejudice to any 

objections Skadd.en may have to the relevance or admissibility of any doc\.lment at any beafing or 

trial. 
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I. Slcadden objects to the Subpoena on the grou.nds that it is overbrolld and burden-

some an4 fails to specify with reasonable particularity the items or ca.tegories of items req,uested. 

2. Skadden objects to tht:i Subpoena to the extent it would require Sk444en to 

duplicate the search for documents jt conducted in response to the sub:poenas served on Skadden 

i:n March 2000 (the "2000 Subpoena''), in cortjunction with Jn r� SJJuluimn Secy.ritjes Litigation, 

{98 .. 8258-Civ·Middlebrooks), pending at that time in the United States Pistrict Court for the 

Southem District of Florida, and in February 2002 (the "2002 Subpoena'') in coajunction with 

CQleman £Parent) Holdings. Jnc1 v. Arthur Ander@en LLP. et al .• pending at that time jn the 

Circuit Court of the Fifteenth Judicial District of the State of Florida. In response to the 2000 

Subpoena and the 2002 Sl.lbpoena� Skadden undertook an exhausti.ve, costly and time-consuming 

search for and review of documeute, and subject to certain limited objections1 produced nearly 

20JOOO pages of documents and privi.lege and redaction logs. Skaliclen has produced these 

documents to Coleman (Parent) and most recently supplemented that production more than seven 

months a.go. 

3. Skadden objects to the Silbpoena to the extent that it calls for the production of 

documents that are neither relevE.mt to the issues raised in tbe Florid� Actions nor n=asonably 

calculated to Je�d to the diacovery of admissible evidence. Skad.den o'bjects to such req"ests on 

the grounds that it would be unduly burdensome to prodL1ce such documents, given that the 

expense of the productio11 outweighs its likely benefit, and that they are interposed for purposes 

of harassment or annoyance. 

4. Skadden objects to the Subpoena to the extent that it seelcs prod\.iction of 

docmnents protected from disclosure by a:ny applicable doctrine of privilege or immunily from 

2 
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disclosure, including without limitation docwn�ts developed for or in anticipatio11 ofUtiga.tion, 

or documents that constinue or reflect attorneys work prodilct or contain attorney-client 

corrummications. The production of any documents protected by any privilege or immnn.ity is 

inadvertent and shall not be deemed a waiver of any such privilege or immuniiy. 

5. Skad4en objects generally to the Subpoena to the extent it seeks the production of 

documents ccmtaining confidential commercial, business. financial, proprietary or competitively 

sensitive qocuments, disclosure of which could injure Skadden or any of its clients. 

6. Skaddc;in objects tp the Subpoena, including without limitatipn th!' Definitions and 

fnstrnctions, to ihe extent it purports to impose obliga.\ions beyond those set forth jn the CPLR. 

7. Slca4den objects to the Subpoena insofar as it see.ks documents that are not in 

Skadden' possession, cus·tody or control or which woitld require Skaddcn to collect documents in 

the possessfon1 custody or con.1rol of every person arguably defined in the Subpoena os Skadden's 

agent on the ground that such an mutertaking is unduly burdensome, ml expenditu.re of unneces

sary time and reeources, and �t no such. obligation is imposed o:n Skadden by the CPLR. 

8. Skadden objects to the Subpoena to the extent it seeks pubUcly available 

documents o.r documents that are obtainable from some otbor source that ie more convenient, less 

burdensome. or less expensive. 

9. Skadden objects to the Silbpoena to the exteut it seeks the production of docu-

ments already in tlle possession. custody or control of Coleman (Parent). including any docil

mcnts that have been previously produced jn thi.s litigation or other litigations. 

J 0. Skadden objects lo the Subpoena to the extent it aeeks the production of doci1-

ments preparecl, obtained, produced ar exchanged in connection with any government investiga-

3 
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tion on the grounds that any such documents are either subject to an appHcable privilege or 

i.mnnm.ity from producticm, are irrelevant to issues in the Florida Actions or are already in the 

possession of Coleman (Parent). 

N0.855 

l l. Skadden objects to the Subpoena to tbe extent that it purports to reqijire Skadden 

to provide or ascertain information in tbe possession oftbird parties on the grounds th�t such 

infonnation is not within Skadden's custody or con1ral. Skaclclen farther objects on the grounds 

th.at searching for such infonnation would be unreasonably burdensome, time consuming and 

expensive because it would not be reasonably calculated to lead to tbe discovery of admissible 

evidence. 

12. Slcadtlen objects to the Subpoena to the extent it would require Skadden to 

cot1duct an unreasonably bl'oa.cl searcb of its own files for reaponaive documents which would 

hQve only marginal relevance to the issues i.11 this casei on the w-ounds that searching for such 

infonnation wou.lcl be unduly bl-U"dcnsome, time consuming and expensive becau�e such a. search 

would not be rea.sonilbly calculated to lead lO the discovery of admissible evidence. 

13. Skadden objects to each request for produ.ction to the extent that it impoaea an 

obligation to create documents for production to Coleman (Parent}. 

14. Sk�den objects to the Subpoena to the extent il purports to require it to search for 

all electronically-stored infonnati.on possibly responsive to the Subpoena on the gro�mds that 

conducting such a searcll would be imduJy burdensome. 

15. Skadden objects to the Definitions set forth in the Subpoena io the extent they 

attempt lo deflne words beyond their ordinary meaning. 

4 
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16. Skadd.en's failure to object to the Subpoena on a particular ground shall not be 

construed as a waiver of rights to object on th�t groimd or any additional ground. at any time. 

17. Skadden's response that it will produce the documents sought by a particular 

request does not constitute a.n admission that Skadden actua1Jy possesses the documents 

requested or that �ny sncb documems exisi. 

18. Skadden reserves the right to supplement or amend these responses if turther 

infonnation becomes available to Skadden.. 

OBJECTIONS TO DEFINITIONS AND JNSTRUCTIQNS 

l. Skadden objects to the definition of the ''you" contained in Definition 

N0.855 

NlUllber lO, and 11Skadden111 "CPH.'' "Sunbeam." "MS&Co.,•• "MSSFs'' "Davis Polk," and "Arthur 

Anclersen," cont�ined in Definition Numbers 1, 2, 3, 4, S, 61 ft.lld 7, respectively on the grounds 

thal they are vagi.1e, ambigumis and unduly broad.. These defmitions include not only the named 

entities themselvefl. but also nmnerous other entities such as 11pa.rents�" "subsi&:Uaries," ''affiliates," 

"predecessors," 111mccessors.'' ''present and former'' of.ficeris, directors, partners, employees� 

representatives1 and agents. Searching for and. prov.iding dociuneuis based on these defmitiomi 

would he unduly burdensome and e1'pensive because the definitions are und1lly broad and call for 

production. of documents 1mrelated to the issues in the Florida Actions, and fail to specjfy with 

reasonable particularity the documents or categories of documents reque�ted. 

2. Skadden objects to the definition of "Documents" contained in Definition 

8 to the extent it imposes obligations beyond those req\.ured by the CPLR. ln responding to this 

Subpoen�. Skadden will be governed by the aforementioned Ru.Jes. 

5 
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3. Skadden ubjects to the Instructions as they impo&� obligations beya·nd 

N0.855 

those req1.1ired by the CPLR. In responding to this Subpoena. Skadden will be governed by the 

aforeme:nticmed Rules. 

4. Skadden objects to the Instruction Number 3, wbich pi1rports to define the 

relevant time period. on the grounds that it renders the Subpoena Ufl.duly broad and burden.some 

and woul4 call for the production of documents unrelated to the issues in the Florida Actions. 

�P&CIFIC OBJECTIONS 

�QlWST FOR pgopUCTIQJS' NO. 1: 

All documents constit\lting or relating to the February l 998, March l 998, and 
April 1998 calendars of Skadden attorneys who worked on Sunbeam matters 
during the relevant time period. inctuding but not limited to the c�lendars of Mi·. 
Deitz. Mr. Easton, Mr. Femicola. Mr. Fogg, Mr. Freed, and Ms. Amorison. 

RESPQN�E TO RBQim::!T FOR :pROJJUCTJON NO. 1: 

Skadden objectff to this request on the gro\mds that searching for and. :producing 

responsive documents would be unduly burdensome and expensive because the request is unduly 

broad and calls for th.e production of documents that are 11either relevant to the issues raised in 

the Florida Actions nor reasonably calculated �o lead to tlle discovery of admissible evidence. 

Skadden further objects to this request to the extent it seeks documents irrelevant 

to the Florida Actions - including, but QOt limited to, documents relating to matters thnt are 

unfelated to the Florida Actions. 

Skadden also objects to this req.uast to the extent it seeks doct.iments that are 

protected by the attorney-client privilege and/or work product immumty. 

6 
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Skadden further objects to this request on the groundB that the documents sought 

ar� :private an4 confidential. 

REQ\m$T FOR PRODUCTION NO. 2; 

All documents constituting or rcJating to billing records, expense reports, and/or 
attorney timesheets for work performed for Stmbeam by Skadden during F"brnQfY 
1998, March 1998, and April 1998. 

RESPONSE.IQ UQUEST FOR PROPlJ<;IJON NO. 2: 

Skadclcn objects to this request on the grounds th�t searching for and producing 

responsive documents would be unduly burdensome and expensive because the rcqtiest is unduly 

broad and calls for the production of documents that are neiiher relevant to the issues raised in 

the Florida Actions nor reasonably calculated to lead to lhe discovery pf admissible evidence. 

S�adden further objects to this request to the extent i.t seeks doi.:uments irrelevant 

to th.e Florida Actions - 1ncJ.uding, but not limited to. documents relating to Sunbeam matters that 

are unrelated to the Florida Actions. 

Ska.dden also objects to th.is request to the e1'tent it seeks dociimeuts that are 

protected by the attomeyyclient privilege and/or work product immunity. 

SkadQen further objects to this request on the grounds that the documents sought 

are private and confidcnti�. 

RS:OUEST FOR PROPUCTJQN NO. 3: 

All documents consti.mting or relating to March 1998 e .. mail communications 
between or among Skadden. MS&Co., MSSF. Davis Polk, and Arthur Andersen, 
not previously produced to CPH in the co\ll'Se of litigntion. 

7 
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RESPONSE IQ REQUEST FOR PRQPUCTION NO. J: 

Skadclen objects to this request on the grounds that searching for and proc:Jqcing 

responsive documents would be unduly burdensome and expensive because the request is unduly 

broad mid calls for the production of documents that are neither relevant to the issues raised j:n 

the Floridf.\. Actions nor reasonably calculated. to lead to the discovery of �missible evidence. 

Skadden further objects to this request to the extent it seeks documents irrelevant 

to the Florida Actions - including, but not limited 1:0. documents relating to Slmbeam. matters that 

are unrelated to the Florida Actions. 

Skadden also objects to this request to the extent it seeks documents that are 

protected by the attorney-client pri.vilege and/or work prod11ct imnlLmity. 

Skadden further objects to tbi� request on the grou11ds tbat it seeks clocuments �hnt 

do nPt exist. SkMden searched for and produced docUlllents constitl.lting or relating to March 

1998 e-maiJ communications betw�en or among Skadden, MSctCo., MSSF, Pavis Polk, and 

Arthur Allde:rsQn when it responded. to the 2000 Subpoena and 2002 Subpoenn. Skadden h�s 

n9thing further �o prod.uce. 

REQUEST fOR PROPUCTIQN NO. 4: 

AU docunien.ts sufficient to show Skadden's total billings, by matter, for engage
ments by Sunbeam, and engagement by all other entities for which Al OUlllap 
served as an officer. 

RESfQNSl1 TO REQPESI EQR PRODUCTION NO. 4: 

Skaclden objects to this request on the grounds that searching for 1md producing 

responsive qocuments would be unduly burdensome and expensive because the request is imduly 
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broad and calls for the production of documents that are neither relcivant to the issues raised in 

the Florida ActiOf:lS nor reasonably calculated to lead to the discovery of admissible evidence. 

Slcadden further objects to this reque&t to the extent it seeks documents irrelevant 

to the Florida Actions - including. but not limited to, documents relati.ng t.o matters that are 

unr�lated Jo Sunbeam or the Florida Actions. 

Skadden also Qbj"°ts to this request ta the extent i� seeks documents that are 

protected by the anomey-clicnt privilege tmdlor work product immunity. 

Skadden further objects to this req,uest on the grounds that the documents sought 

are private and confidential. 

ft.EOUEST FOJl PROpUCTIQN NO. s: 

All doc\IJll.ents sufficient to show Skadden's total annual billings to MY MS&Co. 

and/or MSSF entity from 1993 through and i.ncluding 1998. 

LmSPONSE IQ R-'gQUESI FQB.. PRODUPTIQN NO. 5: 

Skadden objects to tllis request on the grounds th�t searching for and producing 

responsive dociunents would be unditly burdensome and expensive because the request is und\l.lY 

braad and caUs for tho production of docinne11ts that are neither relevant to the issues raised in 

the Flori4a Actions nor reasonably calcu.lated to lead to the diecavery of �dmissib1e evidence. 

Skadden further objects to this requ.est to tbe extent it seeks documents irrelevant 

to the Florida Actions - including. but not limited to, documents rcla.ting to matters that are 

unrelated to Sunbeam or the Florkta Actions. 

Skadden �so obj1;3cts to this request to the extent it seek$ documents that are 

protected PY the attomey .. cJ.ient privilege and/or work product 1.mmunity. 
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Skaddeu further objects to this request au the grounds that the documents songht 

are private and confidential. 

MQUEST FOR PRODUCTION NO. 6: 

AU ev�lu�ljons of Mr. Deitz, Mr. Easton, Mr. Femicola. Mr. Fogg. Mr. Freed, and 
M11. Amorison for 1996� 1997, 1998, and 1999. 

RESPONSE TO REQ!JEST FOR fROpUCTION NQ. 6: 

Sk�dden objects to this req,uest on the growids that searching for and producing 

responsive dQcuments would. be unduly burdensol'.lle and expensivo because the request is undu.Jy 

broad and ca.Us fo:r the production of documents that arc neither relevant to the issues raised in 

the Florida Actions nor reasonably C1'.lculated to lead to the discovery of admissible evidence. 

Skadden further objects to thia request to tbe extQnt it seeks documents irrelevant 

to the Florid� Actions - including. but not limited. to. documents relating to matters tluit are 

unrelated to Sunbeam or the Florida. Actions. 

Skadden Q.lso objects to this request to Ule exteni it seeks dacuJUents that are 

protected by the anomey-client priviJege Md/or work product immunity. 

Skadden further objects to thi� request on the grounds Ulat the documents sought 

are privat� and confidential. 

RUOUEST FOR PRODUCTIQN NO. 7: 

All dpcuments sufficiant to show Mr. Fogg's compensation and/or percen�age 
owne:rsh.ip interest in Skadden in 1996, 1997s 1998, and 1999. 

R�SPONS!! TO RgoygsT FOR PRODUCTION NO. 7: 

Skadden objects to this request on the grpunds that searcliiug for Qnd producing 

responsive dociITTlents would be unduJy burdensome and expensive beca\ise the requQst is i.mdii.ly 
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broad and calls for the production of documents that are neilher relevant to fue issues raised in 

the Florid� Actions nor roasonabJy calculated to lead to the discovery of admissible cviclence, 

Skarl�en further objects to this request to the extent it seeks documen� irrelevant 

to the Florida. Actions - including, but not limited to, documents relating to matters that are 

unrelated to Sunbeam or the Florida Actions. 

Skad.den also objects to this request to the extent it seeks docwnents that are 

protected by the attorney-client privilege and/or work product immunity. 

Skadden further objects to this request on the grounds that the documents sought 

are private an4 confidential. 

Pated: October 22. 2004 
New York. New Yorlc. 

SKAPDEN, ARPS, SLATE, 
MEAGHER & FLOM LLP 

By: /,.�r""-.,_.-=-�,,._....-.--;;t;�-
en E. Zimet 

11 

Cltri$topher P. Malloy 
Four Times Square 
New Yorks New York 10036 
(212) 735 .. 3000 

Attome� for Skadden. Arps, Slate, 
Meagher & Flom LLP 
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COLEMAN (PARENT) H OLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

I Case No. CA 03-5165 AI 
����������������� 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 

NOTICE OF UNAVAILABILITY 

The undersigned counsel for Plaintiff states that the law offices of Searcy Denney Scarola 

Barnhart & Shipley, P.A. will be closed from December 27, 2004 through and including 

December 31, 2004, and respectfully requests that no hearings, depositions, trials or any other 

matter involving the above-styled cause be scheduled during this time. 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Notice Of Unavailability 
Case No.: 2003 CA 005045 AI 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

U.S. Mail to all counsel on the attached list on this 
------

JA�K ,  OLA . 
Flori a ar No.: 169440 
Se . enney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Plaintiffs 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Notice Of Unavailability 
Case No.: 2003 CA 005045 AI 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

IN THE FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

AMENDED NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Co. Incorporated will take the 

videotaped deposition of Anne Jordan, pursuant to Florida Rules of Civil Procedure 1.280 and 

1.310. The oral examination will take place on October 27, 2004 at 1 :00 pm and continue from 

day to day until completed at the offices of Kirkland & Ellis LLP, 655 Fifteenth Street, N.W., 

Washington, DC 20005. The deposition will be taken before a person authorized to administer 

oaths and recorded by stenographic and video graphic means. The video operator will be Esquire 

Deposition Services, 1020 Nineteenth Street, N.W., Suite 620, Washington, DC 20036. The 

witness is instructed to bring all books, papers, and other things in his possession or under his 

control relevant to this lawsuit (and not previously produced in discovery) to the examination. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and federal express on thi�� 
of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, Ill 

Rebecca A. Beynon 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
e-mail: jianno@carlto Ids.com 
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SERVICE LIST 

Counsel for Coleman(Parent) Holdings & MacAndrews & Forbes 

John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza, Suit� 4400 
Chicago, Illinois 60611 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
CASE NO: CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO. INC., 

Defendant. 

NOTICE OF DEPOSITION 

PLEASE TAKE NOTICE that Defendant Morgan Stanley & Co. Incorporated ("Morgan 

Stanley") will take the deposition of Coleman (Parent) Holdings, Inc. ("CPH") through a CPH 

representative or representatives with knowledge on the following topics, pursuant to Florida 

Rules of Civil Procedure 1.280 and 1.310, on the dates and times set forth below. The oral 

examination will take place at Kirkland & Ellis LLP, Citigroup Center, 153 East 53rd Street, New 

York, NY 10022-4611. The deposition will be taken before a person authorized to administer 

oaths and recorded by stenographic and videographic means. The video operator will be Esquire 

Deposition Services of216 E. 45th Street in New York, New York. 

Deponent Date& Time 

The value of the warrants and other consideration that CPH received November 8, 2004 
from Sunbeam pursuant to the August 12, 1998 Settlement Agreement 9:30 am 
between CPH and Sunbeam. 
All gains and/or losses experienced by CPH as a result of CPH's November 8, 2004 
investment in The Coleman Company, including the value of all 9:30 am 
payments, consideration, and other financial benefits received by CPH, 
directly or indirectly, as a result of that investment. 
CPH' s decision not to hedge its position in the Sunbeam stock that CPH November 9, 2004 
received from Sunbeam in connection with the February 27, 1998. 9:30 am 
The authenticity, source, creation, use, maintenance, and business November 9, 2004 
purpose of documents produced and/or authored by CPH and/or 9:30 am 
MacAndrews & Forbes bearing the bates numbers identified in the 
attached Exhibit A. 
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Deponent Date& Time 

The balances due and available under any Mafco Finance Corp. (or November 10, 2004 
Marvel IV Holdings Inc.) Credit Agreement or Mafco Holdings Inc. 9:30 am 

Guaranty (including any Amendments or Restatements) in the first and 
second quarters of 1998. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 25th day 

of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for: 
Morgan Stanley & Co. Incorporated. 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

3 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SIDPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

K&E 9965910.4 

SERVICE LIST 
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CARLTON FIELDS, P.A. 
ATIORNEYSATLAW 

ESPERANTE 
222 LAKEVIEW A VENUE, SUITE 1400 

WEST PALM BEACH, FLORIDA 33401-6149 

Date: October 25, 2004 

To: Jack Scarola 

Jerold Solovy/Michael Brody 

Thomas Clare 

Rebecca Beynon/Mark Hansen 

From: Joyce Dillard, CLA 

Client/Matter No.: 47877/14092 

MAILING ADDRESS 
P.O. BOX 150, WEST PALM BEACH, FL33402-0l50 

TBL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

I Phone Number I Fax Number 

(561) 686-6300 (561) 684-5816 

(312) 222-9350 (312) 840-7711 

(202) 879-5993 (202) 879-5200 

(202) 326-7900 (202) 326-7999 

(561) 659-7070 (561) 659-7368 

Employee No.: 

Total Number of Pa2es Being Transmitted. Inclndlne: Cover Sheet: 5 

Message: 
Coleman v. Morgan Stanley & Co., Inc. 

To follow please find a copy of Morgan Stanley's Notice of Filing. 

� 00 1/005 

CJ original to follow Via Regular Mail D Original will Not be Sent gf Original will follow via Overnight Courier 

**•····················································································*················ 

Tl1e information conl.aincd in lhis facsimile message is attorney privileged and ccnfidcntlal information intended only for the use of the individual or 
entity named above. If the reador of this mcssagQ is not the intended recipient, you are hereby notified that any disscminalicn, distn'bution or copy of 
this communication is strictly prohibited. If )'(Ju have received this communication in cmir, plellBC immediately notify us by telephone (if fang 
distance, please call collect) and return the origitllll mc9sagc to us at the above ad� via the U.S. Postal Service. Than!<; you. 

···········································································•••*••••······�·············· 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 
(561) 659-7070 

TELECOPIEROPERATOR: ------------�--------------

WPB#S66762.3 CARLTON FIELDS, P.A. 

TAMPA ORLANDO TALLAHASSEE WEST PALM BEACH ST. PET£RSSURG MIAMI 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE cm.CUIT COURT OF THE 
FIFTEENTH JUDICIAL CJR.CUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING SIGNATURE PAGE TO MORGAN STANLEY'S 
MOTION TO STRIKE EVIDENCE FROM CPH'S MOTION TO 

AMEND ITS COMPLAINT TO SEEK PUNITIVE DAMAGES 

Defendant, Morgan Stanley & Co. Incorporated, by and through its undersigned counsel, 

hereby gives notice that it has filed the original signature page, page 4 7, to its Motion to Strike 

Evidence from Coleman (Parent) Holdings Inc. 's Motion to Amend its Complaint to Seek 

Punitive Damage. A copy of which is attached hereto. 

WPB#582478.2 
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Coleman 11. Morgan Stanley, Case No: CA 03-5045 Al 
Morgan Stanley v. MacAndrews, Case No: CA 03-5045 

Notice of Filing 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumished to cl-
all counsel of record on the attached service list by facsimile and Federal Express on this c75 --

day of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
Rebecca A. Beynon 
James M. Webster, ill 
Kellogg, Huber, Hansen, Todd 

& Evans, P.L.L.C. 
1615 M. Street, NW 
Washington, DC 20036 
Telephone: (202) 367-7735 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

wPB#5il2.478.2 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
;E-mail: jianno@carltonfields.com 

os Ianno, Jr. 
Florida Bar No: 655351 

2 
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Jack Scarola 

SEARCY, DENNEY, SCAROLA, 
BARNHARDT & smPLEY, P.A. 
2139 Pahn Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#58247S.2 

CARLTON FIELDS WPB � 004/005 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews, Case No: CA 03�5045 

Notice ofFiling 

SERVICE LIST 

3 
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failed to predict with pinpoint accuracy Sunbeam's final net sales for the first quarter of 1998, 

Morgan Stanley suffered the same consequences as CPH. Sunbeam,s failure to meet its 

projections does not, as a matter of law, entitle CPH to seek punitive damages from Morgan 

Stanley, particularly when CPH failed to do any due diligence of Sunbeam either before or after 

March 19, 1998. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: {202) 879-5000 
Facsimile: {202) 879-5200 

Mark C. Hansen 
James M. Webster, m 
Rebecca A. Be}non 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Dated: October 22, 2004 

47 

osep l8IJ.Do,Jr.(FLBar#65 351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Counsel for: 
Defendant Mo"J"gan Stanley & Co. Incorporated 
Plaintiff Morgan Stanley Senior Funding, Inc. 

16div-007700



COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

VS. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INCORPORATED'S 

MOTION FOR ISSUANCE OF COMMISSION 

Defendant, Morgan Stanley & Co. Incorporated ("Morgan Stanley") files its Motion for 

Issuance of Commission and states: 

1. Morgan Stanley needs to depose and obtain documents concerning this case from 

the following witness residing in Massachusetts: 

Donald Uzzi 
7 Maxie Pond Road, # 103 
Nantucket, MA 02554-2675 

The commissioner that Morgan Stanley seeks to have appointed is: 

Esquire Deposition Services 
99 Summer Street, Suite 804 
Boston, MA 02110 

or any person duly authorized by it and able to administer oaths pursuant to the laws of 

Massachusetts. 

2. Morgan Stanley requests that this Court issue a commission appointing a 

commissioner in Massachusetts to take the videotaped testimony of the above witness under oath 

WPB#573385.3 1 
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and on oral examination in accordance with Fla. R Civ. P. 1.300 and 1.310 and Florida Statutes 

§ 92.251. 

3. Attached as Exhibit "A" is the proposed comm1ss1on to the commissioners 

authorizing them to take the deposition of the witness identified above. 

WHEREFORE, Morgan Stanley respectfully requests that this Court issue the 

commission in the form attached as Exhibit "A." 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on thisd(Q � 
day of October, 2004. 

Thomas D. Yannucci, P. C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#573385.3 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#573385.3 

SERVICE LIST 

3 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

VS. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

ORDER APPOINTING COMMISSIONER REGARDING 

THE DEPOSITION OF DONALD UZZI 

THIS CAUSE, having come before the Court on Morgan Stanley & Co. Incorporated's 

("Morgan Stanley") Motion for Issuance of Commission. After reviewing the pleadings and 

being otherwise fully advised, it is hereby 

ORDERED AND ADJUDGED as follows: 

1. Morgan Stanley's Motion for Issuance of Commission dated October 26, 2004 is 

Granted. A commission is hereby issued for the taking of the deposition of: 

Donald Uzzi 
7 Maxie Pond Road, # 103 
Nantucket, MA 02554-2675 

2. The following commissioner, or any person duly authorized by him/her, is 

appointed as a commissioner to take the videotaped testimony (and obtain the requested 

documentation) of the above witness and other witnesses whose discovery is sought in the 

commissions' jurisdiction under oath and on oral examination in accordance with the applicable 

Florida Statutes and Rules of Civil Procedure: 

WPB#585503.2 
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Esquire Deposition Services 
99 Summer Street, Suite 804 
Boston, MA 02110 

or any person able to administer oaths pursuant to the laws of New York and Delaware and duly 

authorized by him/her. 

3. This order does not purport to grant the power of the commissioners appointed to 

subpoena witnesses or documents, but simply the power to administer oaths and transcribe 

deposition testimony. 

DONE AND ORDERED in Chambers, West Palm Beach, Palm Beach County, Florida 

this __ day of ________ , 2004. 

Copies furnished to: 

Joseph Ianno, Jr. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas Clare 
655 15th Street, NW, Suite 1200 
Washington, DC 20005 

John Scarola 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 

WP8#585503.2 

ELIZABETH T. MAASS 
Circuit Court Judge 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC.t 

Plaintiff, 

VS. CASE NO: CA 03M5045 Al 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S 

MOTION FOR ISSUANCE OF COMMISSION 

Defendant, Morgan Stanley & Co. Incorporated (''Morgan Stanley'') files its Motion for 

Issuance of Commission and states: 

1. Morgan Stanley needs to depose and obtain documents concerning this case from 

the following witness residing in Massachusetts! 

Dona.Id U zzi 
7 Maxie Pond Road, # 103 
Nantucket, MA 02554-2675 

The comntissioner that Morgan Stanley seeks to have appointed is: 

Esquire Deposition Services 
99 Summer Street. Suite 804 
Boston. MA 02110 

or any person duly authorized by it and able to administer oaths pursuant to the la'Ys of 

Massachusetts. 

2. Morgan Stanley requests that this Court issue a commission appointing a 

commissioner in Massachusetts to take the videotaped testimony of the above witness under oath 

WPB#57338:5.3 1 
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and on oral examination in accordance with Fla. R Civ. P. 1.300 and 1.310 and Florida Statutes 

§ 92.251. 

3. Attached as Exhibit "A" is the proposed commission to the commissioners 

authorizing them to take the deposition of the witness identified above. 

\VHEREFORE, Morgan Stanley respectfully requests that this Court issue the 

commission in the form attached as Exhibit "A." 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumished to 

all counsel of record on the attached service list by facsimile and Federal Express on tllisd 
day of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W.1 Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 

J runes M. Webster, ID 
Rebecca A. Beynon 
KELLOGG, BUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#S73385-3 

CARL TON F1ELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY� SCAROLA, 
BARNHARDT & SIDPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB11573385,3 

CARLTON FIELDS WPB 141005/007 

SERVICE LIST 

3 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

ORDER APPOINTING COMMISSIONER REGARDING 
THE DEPOSITION OF DONALD UZZI 

THIS CAUSE, having come before the Court on Morgan Stanley & Co. Incorporated's 

("Morgan Stanley") Motion for Issuance of Conunission. After reviewing the pleadings and 

being otherwise fully advised, it is hereby 

ORDERED AND ADJUDGED as follows: 

1. Morgan Stanley's Motion for Issuance of Commission dated October 26, 2004 is 

Granted. A commission is hereby issued for the taking of the deposition of: 

Donald Uzzi 
7 MID('.ie Pond Road, # 103 
Nantucket, MA 02554-2675 

2. The following commissioner, or any person duly authorized by himlher, is 

appointed as a commissioner to talce the videotaped testimony (and obtain the requested 

documentation) of the above witness and other witnesses whose discovery is sought in the 

commissionsi jurisdiction under oath and on oral examination in accordance with the applicable 

Florida Statutes and Rules of Civil Procedure: 

WPBll!ll'!.5:503.2 
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Esquire Deposition Services 
99 Summer Street, Suite 804 
Boston, MA 02110 

CARLTON FIELDS WPB [ilJ007/007 

or any person able to administer oaths pursuant to the laws of New York and Delaware and duly 

authorized by him/her. 

3. lbis order does not purport to grant the power of the commissioners appointed to 

subpoena witnesses or documents, but simply the power to administer oaths and transcribe 

deposition testimony. 

DO:NE AND ORDERED in Chambers, West Pabn Beach, Palm Bea.ch County, Florida 

this � day of_��-----" 2004. 

Copies furnished to: 

Joseph Ianno, Jr. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas Clare 
655 15th Street, NW, Suite 1200 
Washingto� DC 20005 

John Scarola 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 

WPB;115g55Q3.2 

ELIZABETH T. :MAASS 
Circuit Court Judge 

16div-007710
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#2305� O/mep IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 

. ANDFORPALMBEACHCOUNTY, 
FLORIDA 

COLE: .1AN (PARENT) HOLDINGS INC., Case No. CA 03-504-5 AI 

Plaintiff, 
vs. 

MOJtC AN STANLEY & CO., INC., 

Defendant, 
I Case No. CA 03-5165 AI ������������----' 

MO: tC AN ST AN LEY SENIOR FUNDING, INC., 

Plaintiff, 
vs. 

MA· -:.1 .NDREWS & FORBES HOLDINGS, INC., 

Defendantt 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has calJ ed up for hearing the 

follc"" .ng: 

DA'll: 

Tll\lE: 

JUI•CE: 

November 3, 2004 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Comthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SP1 :c lFIC MATTERS TO BE HEARD: 

Coleman (Parent) Holdings lnc.'s Motion to Unseal 
Material Previously Redacted from Cou11 Records 

16div-007711
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Cole1r an Holdings, Inc. vs Morgan Stanley & Company 
Case l lo. 2003 CA 005045 Al 
Notict o- Hearing 

iaioo21001 

vloving counsel certifies that he or she contacted opposing coun :;el and attempted to 

resol 1e the discovery dispute without hearing. 

[HEREBY CERTIFY that a true and correct copy of the foregoing has been fornished by 
f} · /iv f'i" " . 

U.S. M :i.il to all Counsel on the attached list, this .1J.i day of tit';(°, , 2004. 

I 
JACK SC.bXROLA 

. , 
Flo1�da par No.: 169440 
Sefirc;.YDenney Scarola 
Wrnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for CPH and MAPCO 

2 
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Colem ll1 Holdings. Inc. vs Morgan Stanley & Company 
Case l" o. 2003 CA 005045 Al 
Notice ol Hearing 

COUNSEL LIST 

Joser h· anno, Jr., Esquire 
Carlt )11 Fields, et al. 
222 I ,a: :eview A venue 
Suite IL 00 
Wesl P Lim Beach, FL 33401 

Thona; D. Yannucci, P.C. 
Thor 1a ; A. Clare 
Bretl l\ .cGurk 
Kirk ai d and Ellis 
655 .5 h Street, N.W., Suite 1200 
Was li1 .gton, DC 20005 

Jero d ). Solovy, Esq. 
Jenn �r & Block LLP 
One IE M Plaza 
Suito: t. 400 
Chic aE o, IL 60611 

Marc 1 ;, Hansen, Esq. 
Kell :l� g, Huber, Hansen, Todd & Evans, 
P.L.L. ::;. 
Sunni r Square 
161iI1. Street, N.W. 
Suit:: ··00 
Wa! hi .lgton, D.C. 20036-3206 

3 
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COL�� IAN (PARENT) HOLDINGS INC., 

Plaintiff, 

VS. 

MOF.G AN STANLEY & CO., INC., 

Defendant. 
I ----------------

MOI .GAN STANLEY SENIOR FUNDING, 
INC. 

Plaintiff, 

vs. 

MA<'./. NDREWS & FORBES HOLDINGS, 
INC., 

Defendant. 

--- _______________ ! 

�004/007 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005045 AI 

CASE NO. 2003 CA oos:.65 Al 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO UNSEAL 
MATERIAL PREVIOUSLY REDACTED FROM COURT RECORDS 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH"), hereby moves for entry of an order 

unse 11i 1g material that CPH en-oneously filed under seal on October 22, 2004. In support of 

this : n< tion, CPH states as follows: 

1. On October 22, 2004, CPH filed a Motion for A Determination of the 

Adrr is ;ibility of Morgan Stanley Perfonnance Evaluations regarding performance evaluations 

that lV organ Stanley & Co., Inc. ("Morgan Stanley") produced in this case ("Perfo1mance 

16div-007714
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Colen an (Parent} Holdings Inc. vs Morgan Stanley & Company 
Motio 1 1 o Seal 
Case r lo 2003 CA 005045 Al 

141005/007 

Evali 1a· ion Motion"). Because CPH cited and attached documents that were marked 

"con iC ential" by Morgan Stanley, CPH filed the Perfonnance Evaluation Motion ••under seal." 

2. The same documents cited by CPH and attached to the Perfonnance Evaluation 

Moti :>r were previously the subject of CPH's Motion for Determination of Protectability of 

Matt ri J Redacted From Court Records filed September 21, 2004 that concerned CPH's Motion 

To P ir end Its Complaint To Seek Punitive Damages . 

3. At the Case Management Conference held on October 14, 2004, Morgan Stanley 

agre :d that the documents at issue attached to CPH's Motion to Amend did not require a 

coni id :ntiality designation and could be unsealed. (10/13 Tr. at 5-7). 

4. Accordingly, following the October 14 Case Management Conference, this Court 

ente -e· l an Order directing the Clerk to unseal the documents attached to CPH's Motion to 

Ami :n I. 

5. Because the Court has made a prior determination that the documents attached to 

CPI ['1 Perfonnance Evaluation Motion are not confidential, CPH reque�:ts that the Motion be 

uns•:a ed. 

2 
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Coler 1ar (Parent) Holdings Inc. vs Morgan Stanley & Company 
Motic 11 · ·o Seal 
Case -lo : 2003 CA 005045 AI 

ROLA 
Fioy:ida ar No.: 169440 
S ar Denney Scarola 

amhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for CPH and Mafc:o 

3 
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Colen ar. (Parent) Holdings Inc. vs Morgan Stanley & Company 
Motio 1 • o Seal 
Case I Jo : 2003 CA 005045 AI 

COUNSEL LIST 

Josei ·h lanno, Jr. 
Cadt )f Fields, et al. 
222 l Ja �eview A venue 
Suitt: 1, 00 
Wes1 P 1lm Beach, FL 3340 1 

ThoT1a; D. Yannucci, P.C. 
Tho11a; A. Clare 
Bret. l\ lcGurk 
Kirk .a1 d and Ellis 
655 .5 'h Street, N.W., Suite 1200 
Was lil .gton, DC 20005 

Mari: C '.. Hansen, Esq. 
Kell >g �.Huber, Hansen, Todd & Evans, PLLC 
161: l\ L Street, N.W. 
Was 1i11gton, D.C. 20036 

Jero· d 3. Solovy 
Jenn �r & Block LLP 
One IE M Plaza 
Suit•: L 400 
Chic af o, IL 6061 1 

CHIC ,o >_1170337_1 

4 
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McEI.ROY, DEUTSCH,MUl..VANEY & CARPENTER, Ll.P 

.:LAIRE C Cl:CChl 
1)118CI Dial (97lJ Stis.<:Cl7:: 
"5lllliil ccer.clll@mame-liiw.com 

ATIOR.NtVS AT LAW 

THREE GAT!WAY CENTER 
100 MULBERRY STREET 

NEWARK. Nl!!!W JERSEY 07102-4079 
(973) 622-771 1 

FACSIMILE (973) 622-5314 

October 26, 2004 

VIA FACSIMJlJE AND OVERNIGHT MAIL 
Thomas A. Clare, Esq. 
Kirkland & Ellis, LLI• 
655 Fifteenth Stre�t, N.W. 
Suite l200 
Wash.ing1on, D.C. 20005 

RE: In ·rhe M.1ttet Of The Petition Of Coleman (Parent) Holdings, Inc. 
Pursuant Io Rule 4:11-4 For The Issuance Of A S111>poe.11a To Take 
A Deposit ion For Use In An Action P"nding In Florida 
Mi�c. No. BERL 12927-04 

We are New Jersc:y counsel to Coleman (Parent) Holdings, Inc. i11 the Florida action 
captioned Coleman O�JJ Hol1lings Inc., v. Mor2an Stanlev & Co .. Inc., do.:ket munber CA 03· 
5045 Al. 

Enclosed is a \:opy o f  anl :x Parte Order executed by the Honorable PatJick F.X. Fitzpatrick, 
J .S.C .• pursuant to Rule 4: 11-4 authorizing the issuance of service of a subr·o�na upon Dwight 
SippreHe. Also encl,Jsed is the Subpoena, Document Demand and Notice of Dq,l)sition, which 
Jirecr Mr. Sipprelle 10 appear alld produce. documents at 9:30 a.m. on Novt-inher 5, 2004 at thu 
offices of McEl.roy, Ocut�ch, M11lvaney & Carpenter, LLP, located at Three< :>atew11y Center, 100 
Mulberry Stree1, Newark, New Jersey. 

We have been ad" ised that you have agreed to accept serviee on behnl ,·of Mr. Sipprelle. 

Please c:all if you have 3.1 y questions. 

Very truly yours, 

GL. c �--
c1aire C. Cecchi 

CCC/la 
Encl. 
c�: Joseph Ianno . Jr., Esq.(' ia facsimile and overnight mail w/encl.) 

Mark C. Hansen, Esq. (·.1ia facsimile and overnight mail w/encl.) 

!'IEW YORK, l'tf.W \"CJRK DENVli.R. COLORADO RIDClEWOOO, i"11£W JER:Sl!Y !lole>Rlllln'OWN, N£W Jf!ll$EY 
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FILED\ 
McELROY. DBU"rSGH, MULVANEY & CAR.P:ENTml, Ll2 

Tbree Gateway CentE.T ,. •om< -- . 

•ATRltK _F-tU'!:!� 100 Mulberry Street 
Newatk. NJ 07102-41179 .. " 

. ... . . ... .. "' .... · .. .... ·.1;, _ . .. .;,,;� 
� .... -·-(973) 622 .. 7711 

Attorneys fer PetitiOJ ier Cotcma? 1 (Pa:reot) Hcldmgs. Inc. 

----------------
n.r THE MATTER C>F nm ps·�ION .OF 
COLEMAN (PARENT) HOLD.tNGS, INC. 
PURSUANT TO RULE 4:11-4 �OR nm 
!SS'U�'{CE OF A SUBPO�A TO TAKE A 
DE:POSITlON rOR. USE IN Ali ACTION 
.PEND NG IN FLO.JUDA 

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION: BER.Gai COUNTY 

MISC. NO. 
�l /!; E/e., l- I ;t C}:;. 1-� ' 

Civil Action 

EX-P.4.RTE OR.DER A.t..:THORIZING 
ISSUA:.�CEOFSUBPOENA 
PmtSUANT 't'O :R.Ul�E 4:11-4 

!'his maner ha�.ing berm opeiied to the Court by McElroy, Deutsch, Mulvaney & 

Carpenter, !.LP, a.Ttomeys fOI ,lJethioner. Colem111. (Parent) Holdin;s for an Ex Parts Ordc::r 

pursuant to Rllle 4 :4-1 l, auth.nizing the: issuance and sc:rviee of a subpucna 11pon Dwight 
Sipprclle, and ii: appewg that the Fifteenth Judicial �it Court of the State of Florida has 
i:sisucd a Cornmi$Sicrn in a penc:ing case captioned CDleman (Pa'l'enr) Holdings Inc., plat11tljf. 'V. 

Mo>'gu11. StQn/r; & Co., lnc:., :Jefendmrt, case nmnbtr CA 03·5045 Al, auchorizing Coleman 

(Parent) Holdings Irie. ta take tl:e deposition an oral testimony and issue a subpoc:nJ. du.t:es t�CtJm 

for tbe production of things or cocumenlS to Dwight $tpprelle who lives, resides or do� business 
in the County of Bt-rg=i, � iersey, and it f\Jrcher appearing that good cat1sf' exists. 

rr IS OD this AtJ. - day of October, 2004, 

ORDERED that a. subi0oena ·may issue ccnuman.dina: Dwight Sipprelle to appear for a 

deposition before a person autl.orized to administer oaths on November 5, 2004 at 9:30 <>'clock 

in the a.m. at tbe offici:s ofMcEiroy, Deutsch, Mulvaney & Carpenter, U.P, located at Three 

Gateway Cent.;z-1 11>0 Mulbt=tr-t Street, Newark, N=w .Jmey to give oral te:ltimony under oath 

:ind to pi-oduee thin!JS or docwr.ents in the above c;aptioned matter. and it is fut'thcr. 
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ORDERE.D tll&t 'the petitioner may acljoum and reschedule the time. date and place ot'the 

witb.oiit my iimhcir application t.:s this Court. 

PATRICK F .X. f\ · 
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McELROY. DEUTSCH, MULVANEY & CARPENTER, LLP 
Three: Gareway Cent•:r 
l 00 Mulberry Street 
Newark, NJ 071024079 
(973) 622-7711 
Attorneys for Peti.tio11er C'olemau (Parent) Holdings, Inc. 

lN THE MATTER OF THE PETITCON OF 
COLEMAN (PARENT) HOLD1NGS. INC. 
PURSUANT TO RlJLE -1-: 11-4 rOR THE 
ISSUANCE OF A SUBPOENA TO TAKE A 
DEPOSITION FOR USE IN A? i ACTION 
PENDING IN FLORlDA 

-�---------------

To: DWIGHT SlPPRELLE 
155 I.incoln Street 
Engelwood, New Jers�y 07631-3120 

SUPERlOR COURT OF NEW JERSEY 
LAW DIVISION: Bf RGEN COUNTY 

MISC. NO. BERL 1:.927-04 

Civil Action 

SUBPOENA DUCES TECUM 

YOU ARE HEREBY COMMANDED to attend and· give te�1imony upon oral 

examination before a person ;.uthorized by the laws of N�w Jersey to acimini:ner oaths, on 

November 5, 2004 commencing at 9:30 a.m. at the offices of McElroy, Dt.:ut:;ch, Mulvaney & 

Carpemer, LLP, localed at Tlu�e Gateway Center, 100 Mulberry Street, N<!wark, New Jersey, 

with respect to all matters rele·rant to the subject matter involved in tbis action, pursuant to the 

Rules Governing the Couns. 

YOU ARE ALSO C< >MMANDED to bring with you and pro • .hlce all documents 

described in Attaclanent A, a1�ached hereto, to the offices of McElroy, Delltsch, Mulvaney & 

Carpenter, LLP, loJated at Tu ee Gateway Center, 100 Mulberry Street, Nc-wark, New Jersey, 

on November S, 2004. 
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failw-e 10 a11pear and 11roduce any documents in your possession according to the 

command of this subpoena will :.ubject you to a penalty, damages in a Civil Suit and punishment 

for contt.'mpt of court. Th� subpoenaed evidence shall not he produced or rekased until che date 

specified for the taking of this d.;position in this matier. If the deponem is notified that a motion 

to quash the subpoena has been filed. the deponent shall not produce or release the subpoenaed 

evidence until ordert:d to do so by the Court, or the release is consented to l>y all parties to the 

action. 

DONALD F. PHEL\N 
Clerk of the Superior Court 

Dated; October 19. �!004 

McELROY. DEl.jTSCH. MULVANEY & 
CARPENTER 
Attorneys for Petitioner 
Coleman (Parent) Ho1din�:s, Inc 

By: � C.._.C� 
Claire C. Cecchi 
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EXHIBIT A 
Tc> SUBPOENA TO NON-PARTY 

. DWIGHT SIPPRELLE 

T-990 P.007/014 F-769 

You JJ'C hereby requ�sted to produce the following documeuts p1.1rsuam co the 

definitic>ns and instructions sec forth below. 

DOCUMENTS REQUESTED 

l. All cale ndars. diaries. timekeeping sheets or a·cords maintained 

concerning any ucti vities or sei vices performed during your employmenc a1 Mor8an Stanley or 

MSSF for or reladng to Sunbeain and/or Coleman. 

2. All docuinents concerning. relating to, or referring to 5.unbeam, Coleman, 

and/or the Coleman Transactioi., including without limitation: 

A. All documents concerning Sunbeam's actual or expected sales, 

revenues, or earnings for all or .my portion of 1996, 1997. or 1998. 

B. All documents concerning any investigations,. analysis OJ due 

diligence concerning Sunbeam or Coleman that was provided co or conductt�ci hy or on behalf of 

Morgan Stanley or MSSF. 

C. All documents conceminB the Credit Agreement. the Bank 

Facilities. or the Subordinate.I Debenture Offering, including but not limited to documents 

concerning th1: salt-s of the Subordinated Debentures: communications with potential investors, 

CPH, Coleman, Mafco. or on.uysts; and/or communications with or amon;� Mori:m Stanley's 

personnel. 

D. 1\ll documents reflecting or conceming any communications 

betw�en or among any of Mo1gan Stanley, MSSF, 'Oitvis Polk. Sunbeam. Al'th11r Andersen LLP, 

and/or. Skadden concerning �unbeam, che Coleman Transaction, the Suhc.mlin:ued Debenture 

Offering, the Bank Facility, or the Credit Agreement. 
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E. All documents concerning Morgan Stanley or MSSF' s approv:ils 

of any loans to Sun�ams. 

F. All documents concerning the March 1 O. 19�18 ml!eting of the 

Equity Comm:iunent CmnmiU.!e, including bur not limited to notes fr.;m1 that meeting, 

memoranda relating 10 Ehat mee1 ing, minuteS from that meeting. and agendas for that meeting. 

O. Ail documents concerning the March 19, 1998 drufting session 

and/or meeting that cook place 111 Global Financial Press concerning the Offe-1 ing Memorandum. 

including all dcicuml!nts concen1ina: any conversations or communications of lny kind involving 

John Tyree and/or Lawrence Bernstein concerning Sunbeam. 

H. Ail documents concerning any ··comfon ll:1ters" prepared in 

cooneclion with the Subordinac.:d Debenture Offering or the Credit Agreemeut including but not 

limi1ed to Arthur Andersen's let ters dated March 19, 1998 and March :?5, 1998 and any drafts of 

those letters. 

I. All dC1cumencs conceming Sunb�ain•s M:m:n 19. 1998 press 

release, including b11t noc limited to the decision of whether to i-ssue the presj release, whether to 

include all or any p.:>rtion of th.� March 19, 1998 press release in the Offerin·� Memorandum, or 

concerning the contents or drafl ing of the press release. 

J. All documents concerning the Offering Memm�lndum. 

K. All documencs concerning the March 20, l �98 meeting of the 

Leveraged Finance Commitm:nt Committee, including but not limited 10 notes from that 

meeting, memor�n<la relating to that meeting, minutes from that meeting, .tnd agendas for that 

meeting. 
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L. AH documents concerning any vnluation of C<1leman or Sunbeam 

securities that were: (a} prepare.! or performed by Morgan Stanley or MSSF; or (b) provided co 

Morgan Stanley or MSSF. 

M. All documencs relating to synergies that mighc he achieved from a 

business combination of Sunbe.i.1m, and any or all of Coleman, Signature 8rtmd� USA. and First 

Alen, inc. 

N. Ail documents concerning the .. bring-down" due diligence for the 

Subordinated Debenture Offerir.g. 

0. Ail documents relating or refen'ing to Morgan Stanley's fees for 

services peifonned i or or on be! 1alf of Sunbeam. 

3. All docu.nents concerning or referring to Morgan St3nley or MSSF's . 

Equicy Commitmeni Committei:. including but not limited to documents rel.Hing to che purpose 

of the committee. the procedur.:s for che committee, and the approval procc:ss followed by the 

committee. 

4. All documents concerning or referring to Morgan �ta.nley or MSSF's 

Lever:t<�ed Finance Comminne11t Con:unirtee, including bot not limited to do.:uments relating to 

rhe purpose of the c:ommittee. 1he procedures for the committee, the appro\"al process followed 

by the committee, Md the sour< es of capital for lo:ins approved by the r.:ommhtee. 

5. All doc11.nento; concerning Morgan Stanley and/or MSSF's procedures for 

the drafting. approval(s). and/01 issulnce of ··highly confident" letters. 

DEFL'lltllTIONS 

I. ""Arthur Andersen" means Arthur Andersen LLP :ind its present and 

former partners and employees 
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2. ••CPlJI, means Coleman (Parent) Holdings Inc., snd ics present and fonner 

officers, directors, anJ employee:.: 

:3. ··coleman fransaction" means the transaction by which Sunbeam acquired 

CPH's interest in The Coleman Company. 

4. ··communrcation" means the transmittal of informati<111 tin the fonn of 

facrs, ideas. inquirie:. or ocherw1se) by lener, memorandum, facsimile. orally electronically or 

otherwise. 

5. ··C<1ncemi,1g" means concerning, reflecting. relatin� tu, refening to, 

describing. evidencing, or constituting. 

6. ··credit Agreement" means that ajreement entered into by Sunbeam 

Corporation, a:; borrower. with Morgan Stanley Senior Funding, Inc., Bank ot' Arnerlca National 

Trust and Savings A�sociation, and First Union National Bank (now known a� Wachovia Bank, 

National Association). as lender;, dated March 30, 1998 and amended periodi::ally thereafter by 

agreement of tile paI"lies. 

7. ..Docume1 its" shall be given the broad meaning provid1:d in CPLR Rule 

3120 and refers co Einy form or means. whether physical. visual. or eleccro111c, in or by which 

words, numbers, or ide:L'i are recorded or preserved. whether fixed in ti111gible medium or 

electronically stored including 1.ny and all drafts of any final document. The .vord .. documents" 

shall include. by way of exam1>1e and not by way of limita.tion, all of the following: papers, 

corr�spondence. trade letters, envelopes. memoranda, telegrams, cables. notes., messages, reports, 

studies, press releases, comparisons, books, accounts, checks, audio and vioeo recordings and 

transcrtplions thereof, pleading�. testimony, anicles, bulletins. pamphlets, br.>::hures, magazines, 

questionnaires, sul'\'eys, chal'lS, newspa.pers, calendars, desk c:llendars, pocket calendars, lists. 
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loss. publications. notices, dii,grams, instructions, diaries. minutes for 01eetings. corporate 

minutes, orders. res..,lutitlns, agendas. memorials or notes of oral communi.::arions, whether by 

telephone or face-to-face, conu icts, agreements. drafts of or proposed conm1cts or agreemenlS, 

memoranda of undtrstanding, letters of intent, computer tapc=s. computer <ll"ivcs or memories, 

compurer diskettes or disks, e-mail, CD-ROMs. or any other mngible thing on which any 

handwriting, typin� :-riming, photostatic. electronic, or other form of .;ommunication or 

information is reco1 d� or repr.)duced. together with all nor:itions an any c1f the foregoing, all 

originals, file copie� .• or other unique copies of the foregoing, and all versions or drafts thereof, 

whether used llr not. 

8. ..Morgan Stanley" means Morgan S1:ml�y & Co., Inc. ;J.nd any of its direct 

or indirect parents, affiliates, s11bsidiaries. and present and former oflicers, jirectors, partners, 

employees, represencativl!s, and agents. 

9. ••MSSF' 1neans Morgan Stanley Senior Funding, Inc. and any of itS direct 

or indirect parents, affiliates, s.1bsidiaries. and preseru and former officers. direc1ors, partners, 

employ�s. represenratives, and agents. 

10. ..Person.. means any no.rural person, cOfJ>oration. limited liability 

company, trust. joint vencure, association. company. pannership. governmental authority. or 

other entity. 

ll. "Sk:ndden" means Skadden, Arps. Slate, Meagher & 'f-1um LI..P and any of 

i[S present and form1:r parcners • . !mployees, representatives and agents. 

12. ••Subordi11ated Debenture Offering" means the offerin� of Sunbeam's Zero 

Coupon Convertible SeniorSub.:>rdinated Debentures Due 2018. 
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13. ··sunbeam" means Sunbeam Corporation and any of its present and former 

officers, directors, en1ployees, representatives, and agents. 

14. ..You" or .. your" means Dwight Sipprelle and any of Dwight Sipprelle's 

presem and fonner rt�presentativ.:s and agents. 

INSTRUCTIONS 

1. Documems shall be produced as they are kept in th·� usual course of 

businel:is, or organizc:d and labeled to correspond to the categories in this Re:qu�sc. Documents 

attached to each other should no1 be separated. 

2. All doculilents shall be produced in the file folder, <!nvelope or other 

container in which the documr :nts are kept or maintained by you. If, for any reason, the 

container cannot be produced, p1 educe copies of all labels or other identifying m•trk�. 

3. Th� relev i.nt period. unless otherwise indicated. shall be: April l, 1997 

through the date of �ico of tnis subpoena, :lnd shall include all docume111s and information 

which relate in whole or in part 1.0 .such period, or to events or drcumstnnces during such period, 

even though dated, 1>repared, g1 :nerated or received prior or subsequent to 1I1ilt period. Please 

supplemenc or corre..:t your res1·onses to these requests if. at any time, you heL·ome aware that 

your responses are iJLcomplete o.· incorrect in any respect. 

4. If you claim the auomey-client privilege, or any other pnvilege or work-

product protection f,)r all or ant portion of a document, you shall provide .i privilege log that 

describ�s the withhdd material sufficiently to allow CPH to test th� pri�ilcge or protection 

assened. 

S. Th� follo•ving rules of consuuction apply: 
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�. The: connectives '•11.nd" and ··or" shall be construed either 

disjunctively or conjunctively as necei;sary to bring within the scope of the discovery requests all 

responses that might '1therwise be· outside of their scope: 

limitacion"; and 

vice versa. 

b. Tbt tenn .. including" shall be construed C•l mean ··without 

c. Tht use of the singular fonn of any word includes the plural and 
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McElroy, DEUTSCH, MULVANEY & CARPENTER. LLP 
Three Gateway Cen1er 
100 Mulbmy Street 
Newark. NJ 07102-4079 
(973) 622-771 l 
Attorneys for Petitioner Colemai1 (Pa.rent) Holdings, Inc. 

TN THE MATTER OF THE PE'1'mON OF 
COLEMAN (PARENT) HOLDINGS, INC. 
PURSUANT TO RLLE 4: 11-4 l :oR THE 
ISSUANCE OF A SUBPOENA TOT AKE A 
DEPOSITION FOR USE lN Ar-. ACTION 
PENDING IN FLORIDA 

Ta: DWIGHT SD>PRELLE 

155 Lincoln Street 
Englewood. New Jersey 

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION: Br.RGEN COUNTY 

MISC. NO. BERL 12927-04 

Civil AcTion 

NOTICE OF DEPOSlTION 

NOTICE IS HEREBY gi 1en that, pursuant to New Jersey rules governing oral 

depositions and the production 01" documents, petitioner Coleman (Parent) Holctings, Inc. 

("'Coleman"), iateudt to take the deposition of Dwight Sipprell� ( .. Sipprelle") located at 155 

Lincoln Street, Englewood, New Jetsey 07631, upon oral examination, with pruduct1on of 

documents. Colema11 requests that Sipprelle produce at his deposition the docLlmc:nts and things 

described in Attachment "A" her.�to. The deposition will take place at the offi.!es of McElroy, 

Deutsch. Mulvaney &. Carpenter LLP at Three Gateway Center. 100 Mulberry Street, 

Newark, New Jersey 07102, (97.:) 622-7711. commencing on November 5. 20(14, at 9:30 a.m. 

DATED: October 19. 2004 McELROY. DEUTSCH, MULVANEY & 
CARPENTER,LLP 

Attameys for Petitioner 
Coleman (Pareni) Holding:, Inc. 

By: � C .:..�----
Claire C. Cecchi 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 
CASE NO: CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY & CO., INCORPORATED'S 

FOURTH SET OF REQUESTS FOR ADMISSION 

Pursuant to Florida Rule of Civil Procedure 1.3 70, Defendant Morgan Stanley & 

Co. Incorporated ("Morgan Stanley") submits this fourth set of requests for admission to Plaintiff 

Coleman (Parent) Holdings, Inc. ("CPH"). The specific requests are preceded by Instructions 

and Definitions which shall govern the specific requests. Morgan Stanley requests that Plaintiff 

answer, under oath, the following requests for admission in accordance with the Florida Rules of 

Civil Procedure, or within such shorter period as may be agreed by counsel, and submit them in 

writing to counsel for Morgan Stanley at the offices of Kirkland & Ellis LLP, 655 Fifteenth 

Street, NW, Suite 1200, Washington, DC 20005. 

INSTRUCTIONS 

1. The connectives "and" and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

2. The use of the singular form of any word includes the plural and vice versa. 

3. If you cannot admit or deny a request for admission after making a reasonable 

inquiry and the information known or readily attainable by CPH is insufficient to enable CPH to 
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admit or deny fully, so state and admit or deny to the extent possible, specifying your inability to 

answer the remainder; stating whatever information or knowledge you have concerning the 

unanswered portion; and detailing what you did in attempting to secure the information. 

"each". 

4. The terms "any," "all," and "each" shall be construed to mean "any," "all," or 

5. The term "including" shall be construed to mean "including but not limited to." 

6. The present tense shall be construed to include the past and future tenses. 

DEFINITIONS 

1. "Coleman" means The Coleman Company, Inc. and any of its current or former 

officers, directors, employees, representatives, and agents. 

2. "Coleman Transaction" means Sunbeam's acquisition of Coleman Company, Inc. 

from CPR and all related communications, agreements, and financing transactions. 

3. "CPR" means Coleman (Parent) Holdings Inc. and any of its officers, directors, 

former or present employees, representatives, agents, corporate parents or subsidiaries including 

but not limited to CLN Holdings Inc. 

4. "February 23, 1998 Letter" means the letter drafted by Joram Salig (marked as 

Morgan Stanley Exhibit 307) and thereafter sent by Sunbeam to Coleman on or about February 

23, 1998, an unsigned copy of which has been marked as Morgan Stanley Exhibit 134. 

5. "February 27, 1998 Agreement" means the Agreement and Plan of Merger dated 

February 27, 1998 among Sunbeam Corp., Laser Acquisition Corp., CLN Holdings, Inc., and 

Coleman (Parent) Holdings Inc. 

6. "February 27, 1998 Company Agreement" means the Agreement and Plan of 

Merger dated February 27, 1998 among Sunbeam Corp., Camper Acquisition Corp., and The 

2 
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Coleman Company, Inc.; and all schedules, exhibits, and documents related to those 

Agreements. 

7. "Long Range Strategic Plan" means the document which has been identified as 

· CPH Exhibit 187 A and bears bates numbers CPH0254621 - 40. 

8. "Mafco" means MacAndrews & Forbes Holdings Inc. and any of its officers, 

directors, former or present employees, representatives, and agents. 

9. "March 19, 1998 Press Release" means the press release issued by Sunbeam on 

March 19, 1998 concerning its net sales in the first quarter of 1998. 

10. · The term "person" is defined as any natural person or any business, legal or 

governmental entity or association. 

11. . "Sunbeam" means Sunbeam Corporation or any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents. 

12. "Sunbeam Research Analysts" means any financial analysts that provided 

published reports concerning Sunbeam debt or equity, including but not limited to Nicholas 

Haymann, William Steele, Andrew Shore, John Gibbons, Scott Graham, and Constance 

Maneaty. 

REQUESTS FOR ADMISSION 

1. The February 23, 1998 Letter was drafted by counsel for CPH and signed by or on 

behalf of Coleman. 

2. The February 23, 1998 Letter is one of the Confidentiality Agreements identified 

in the February 27, 1998 Company Agreement at section 7.2, and one of the Confidentiality 

Agreements identified in the February 27, 1998 Agreement at section 6.7 . 

. 3. CPH signed the February 27, 1998 Agreement without requesting from Sunbeam 

copies of its interim financial statements for the months (to date) of January or February 1998. 

3 
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4. CPH signed the February 27, 1998 Agreement without requesting from Sunbeam 

its actual net sales or net income (loss) to date in the first quarter of 1998. 

5. Before signing the February 27, 1998 Agreement, CPH learned that 50 percent of 

Sunbeam's sales typically occurred in the last month of the quarter. 

6. In 1997 CPH had concerns about Sunbeam's "international sales pipeline 

fillings." 

7. In January 1998, CPH learned that the Sunbeam Research Analysts were 

decreasing their estimates of Sunbeam's earnings per share for 1998. 

8. On or around February 23, 1998, CPH representatives were told by Sunbeam 

representatives that Sunbeam's sales for January and February [1998] were "slow." 

1998. 

9. CPH received Sunbeam's 1997 Annual Report on form 10-K before March 30, 

10. Between March 19, 1998 and March 30, 1998, CPH did not request from either 

Sunbeam or Morgan Stanley the net sales (to date) that Sunbeam had recorded on its books and 

records for the first quarter of 1998. 

11. Between March 19, 1998 and March 30, 1998, CPH did not request from either 

Sunbeam or Morgan Stanley a projection of Sunbeam's net sales for Sunbeam's first quarter of 

1998. 

12. Between March 19, 1998 and March 30, 1998, CPH did not request from either 

Sunbeam or Morgan Stanley a projection of Sunbeam's net earnings (loss) for Sunbeam's first 

quarter of 1998. 
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13. CPH made no inquiries of Sunbeam at the March 30, 1998 closing of the 

Coleman Transaction about Sunbeam's actual (to date) net sales or net earnings (loss) for the 

first quarter of 1998. 

14. CPH did not request from Sunbeam, Arthur Andersen, or Morgan Stanley a copy 

of any comfort letter issued by Arthur Andersen to any person in connection with the Coleman 

Transaction before the closing of the Coleman Transaction. 

15. The Coleman Transaction involved a transaction negotiated at arm's length by 

two large, sophisticated, and publicly traded corporations that were represented by prominent, 

highly paid advisors: Morgan Stanley, Skadden Arps, and Arthur Andersen for Sunbeam, and 

Credit Suisse First Boston and Wachtell, Lipton, Rosen & Katz for The Coleman Company. 

16. Between December 1, 1997 and March 31, 1998, Sunbeam made the only 

proposal to CPH or Coleman's shareholders to acquire Coleman in whole or in part, whether by 

purchase of stock or assets. 

17. A Sunbeam representative orally presented Sunbeam's Long Range Strategic Plan 

on February 23, 1998. 

18. Each of the following statements in CPH Exhibit 9 is a statement of subjective 

opinion: 

(a) "Sunbeam represents an attractive growth story and investment 
opportunity." 

(b) "Sunbeam has undergone a profound transformation since the arrival of 
new management in July 1996." 

(c) Sunbeam has "renewed focus on profitability and growth." 

(d) There is "tremendous intrinsic value in Sunbeam." 

( e) Sunbeam had a "strong management team that is opportunistic but 
disciplined." 

5 
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(f) Sunbeam had a "valuable opportunity to penetrate and become a global 
market leader of branded consumer devices." 

19. The 1998 and 1999 estimates on pages CP026296 and CP026297 of CPH Exhibit 

9 were from an Oppenheimer research report dated December 11, 1997. 

20. Each of the following statements, which CPH alleges were made on February 23, 

1998, is a projection of future performance: 

(a) that in 1998 Sunbeam expected significant growth in sales and earnings 
over and above 1997 levels; 

(b) that Sunbeam's 1998 revenues were expected to increase by 34 percent 
over 1997 levels; 

(c) that Sunbeam's 1999 revenues were expected to increase 25 percent over 
1998 levels; 

(d) that Sunbeam's gross profit was expected to increase by 31 percent in both 
1998 and 1999; 

(e) that Sunbeam would "meet or exceed Wall S�eet's expectations for 
Sunbeam's earnings estimates" for 1998; 

(f) that "analysts' favorable 1998 earnings estimates of$1.90 to $2.12 per 
share were low"; or 

(g) that "Sunbeam's plan to earn $2.20 per share in 1998 were easily 
achievable and probably low." 

21. A statement made on March 19, 1998 that Sunbeam's net sales for the first 

quarter of 1998 may be lower than the range of Wall Street analysts' estimates is a projection of 

future performance. 

22. A statement made on March 19, 1998 that Sunbeam's net sales for the first 

quarter of 1998 are expected to exceed 1997 first quarter net sales is a projection of future 

performance. 

23. CPH or Mafco requested Sunbeam stock as part of the consideration for CPH's 

interest in Coleman. 

6 
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24. CPR or Mafco requested expedited Hart-Scott-Rodino approval for the 

Transaction to allow the Transaction to close before or at the end of the first quarter of 1998. 

25. Between February 27, 1998 and March 30, 1998 CPR did not exercise its rights, 

pursuant to section 6.7 of the February 27, 1998 Agreement, to access Sunbeam's books, 

records, properties, plants, and personnel. 

26. The documents listed in the attached Exhibits A and B are what they purport to be 

or are otherwise true and authentic copies of original documents within the meaning of Florida 

Evidence Code§ 90.901. 

27. The documents listed in the attached Exhibits A and B business records within the 

meaning of Florida Evidence Code§ 90.803(6). 

28. CPR authored the documents listed in the attached Exhibit B. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 25th 

day of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (Fla. Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 

Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EVANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for 
Morgan Stanley & Co. Incorporated. 

Joseph Ianno, Jr.(Fla. Bar No. 655351) 
CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

K&E 9967496.3 

SERVICE LIST 

9 

16div-007739



Morgan Stanley Deposition Exhibits: 
67 
68 
90 
187 
239 
248 
282 
288 
316 
326 
379 
381 
382 
383 
395 

Bates Numbers: 
CPH 0014850 
CPH 0627084-0627210 
CPH 0634056-0634064 
CPH 0634065-0634075 
CPH 0634065-0634085 
CPH 0637558-0637570 
CPH 0642672-0642678 
CPH 0642925-0642932 
CPH 0642954-0642974 
CPH 0643329-0643338 
CPH 0648982-0648989 
CPH 1010541-1010546 
CPH 1011319-1011351 
CPH 1075408 
CPH 1111639-1111648 
CPH 1120631-1120659 
CPH 1120685-1120704 
CPH 1121260-1121271 
CPH 1121275-1121332 
CPH 1167561-1167563 
CPH 1167570-1167612 
CPH 1192456-1192488 
CPH 1200325-1200441 
CPH 1258270-1258274 
CPH 1258279-1258282 
CPH 1267964-1267969 

Exhibit A 
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CPH 1272487-1272536 
CPH 1278481-1278484 
CPH 1292877-1292878 
CPH 1308865-1308870 
CPH 1315399-1315409 
CPH 1324756-1324774 
CPH 1324775-1324850 
CPH 1325201-1325202 
CPH 1327077-1327081 
CPH 1327166-1327167 
CPH 1327714-1327721 
CPH 1328300-1328301 
CPH 1344526-1344542 
CPH 1411596-1411654 
CPH 1421212-1421219 
CPH 2000000-20000007 
CPH 2000037 
CPH 2000039-20000040 
CPH 2000041 
CPH2000044 
CPH2000044 
CPH 2000086-2000095 
CPH 2000103-2000105 
CPH 2000144-2000149 
CPH 2000635-2000686 
CPH 2000687-2000707 
CPH 2000708-2000715 
CPH 2000731-2000763 
CPH 2000771 
CPH 2000830 
CPH 2000848 
CPH 2005703 
CPH 2005706 
CPH 2005974-2005978 
CPH 2006236-2006249 
CPH 2006250-2006413 
CPH 2006618-2006669 
CPH 2006641-2006669 
CPH 2006677-2006826 
CPH 2007230-2007296 
CPH 2007528-2007534 
CPH 2007915 
CPH 2008016-2008020 
CPH 2008104-2008108 
CPH 2010664-2010666 
CPH 2010668-2010675 
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CPH 2010676-2010679 
CPH 2010681 
CPH 2011528-2011531 
CPH 2011532-2011533 
CPH1325251-1325253 
CPH1393830-1393831 
DPW 0000719-0000720 
DPW 0011015-0011020 
DPW 0011015-0011020 
DPW0013662 
DPW 0013720-0013723 
DPW 0013767-0013768 
DPW 0013793-0013794 
DPW 0013821-0013822 
DPW 0013825-0013827 
DPW 0013935-0013936 
DPW 0014028-0014029 
DPW 0014073-0014074 
DPW 0014137-0014110 
DPW 0014141-0014142 
DPW 0014143-0014144 
DPW 0014210-0014229 
DPW 0014300-0014301 
DPW 0014376-0014398 
DPW 0014400-0014403 
DP WOO 14400-0014403 
MSC 0003690 
MSC 0007947-0008010 
MSC 0008011-0008066 
MSC 0016944-0016945 
MSC 0033256-0033263 
MSC 0043213-0043216 
MSC 0063805-0063811 
WLRK 0003018-0003020 
WLRK 0008777-0008794 
WLRK 0010179 
WLRK 0012066-0012067 
WLRK 0012067 
WLRK 0013747-0013790 
WLRK 0014181-0014295 
WLRK 0020591-0020595 
WLRk0007554-0007562 
WLRK0008557-0008560 
WLRK0009189-0009195 
WLRK0009197-0009199 
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F--·-�-·�a;i�--- .. -,�-
!cPH 2000000-20000007 
!CPH 0090040-0090045 
JCPH 0084310-0084311  
JCPH 0041641-0041648 
!MSC 0000001-0000175 
: --
IMSC 0028858 

---------! 
\CPH 0129975-0129977 
JCPH 1433326-1433329 
JCPH 1341551-1341574 
iCPH 1399303-1399316 
!CPH 1421226-1421248 
JCPH 1401525-1401534 
jCPH 1425610-1425629 
iMSC 0026587-0026588 
!CPH 0467007 
iCPH 1426289-01426296 ! 

!CPH 1421814-1421817 
ICPH 1406962-1406964 
jCPH 1427250-1427253 
iCPH 2000687-2000707 
iCPH 1422243-1422246 
!CPH 0634056-0634064 
iCPH 0349166-0349167 
jCPH 0024757 
jCPH 1429803-1429805 
!MSC 0007947-0008010 
ICPH 1428774-1428775 
iCPH 1429806-1429807 
jCPH 2000731-2000763 
ICPH 0282212-0282227 
!CPH 0171292-0171296 
lCPH 1402232-1402234 
jCPH 2000144-2000149 
!CPH 1426299-1426303 
!CPH 1425922-1425931 
; 
!CPH 2000086-2000095 

--

---
!CPH 1120631-1120659 

Exhibit B 

r--·--------···--··-
-
·-··-··-··-----·-·····--·-·-· jCPH 1401219-1401238 

jCPH 0634065-0634075 
iCPH 1344526-1344542 
ICPH 0014850 
IMSC 0008011-0008066 
)CPH 0634065-0634085 
!CPH 1315399-1315409 
jCPH 2005974-2005978 
ICPH 1433326-1433329 
!CPH 2000848 
!CPH 200003 7 
iCPH 2000041 
ICPH 2000044 
iDPW 0014210-0014229 
JDPW 0014376-0014398 
iDPW 0014143-0014144 
iCPH 1406746-1406765 
jCPH 1426091 
JCPH 1414669-1414713 
!CPH 0642925-0642932 
!CPH 1393114; 1327092 --
ICPH 1426297-1426303 
!CPH 1011319-101 1351 
!CPH 1433889-1433890 
iCPH 1402232-1402235 
ICPH 1429981-1429983 
ICPH 2000708-2000715 
ICPH 1429974-1429977 
jCPH 1408948-1408949 
iCPH i 316960-1316962 
!CPH 1406986 
ICPH 1418025 
!CPH 1408944 
iCPH 2000635-2000686 
ICPH1393830-1393831 
jCPH 1392397-1392444 
ICPH 2000103-2000105 
!CPH 1267964-1267969 --

16div-007743



CPH 1427923-1427924 CPH 1407858-1407866 
CPH 1392570-1392604 CPH 1087788-1087789 
CPH 1392708-1392709 CPH 1408270 
CPH 1406941 CPH 1395054- 1395058 
CPH 1426262 DPW 0013825-0013827 
CPH 1121260-1121271 CPH 1408269 
CPH 1406939 CPH 1121275-1121332 
CPH2000771 jCPH 1414454-1414459 
CPH 1328300-1328301 !CPH 1421220-1421223 
CPH 1418423-1418499 jWLRK. 0010179 
CPH 1144559-1144565 jWLRK. 0012067 
DPW 0011015-0011020 !CPH 1411596-1411654 
CPH 0508863-0508898 ICPH 1411183-1411209 
CPH 0505156 :CPH 2005703 
CPH 0599715-0599741 !CPH 2005706 
CPH 0642954-0642974 jCPH 1278481-1278484 
WLRK.0009189-0009195 JCPH 1087146-1087148 
WLRK.0009197-0009199 ICPH 1010541-1010546 
DPWOO 14400-0014403 iCPH 1411943 
CPH 1433908-1433911 

' 
ICPH 1192456-1192488 

CPH 1094218-1094235 IWLRK 0012066-0012067 
CPH 1398266-1398537 !CPH 1426259 --
CPH 1408297 jCPH 1433908-1433912 
CPH 2010664-2010666 !CPH 1433895 
CPH 2010676-2010679 iCPH 1428745-1428746 
CPH 2010668-2010675 IDPW 0014300-0014301 
CPH 2007230-2007296 jCPH 1272487-1272536 
CPH 2006250-2006413 !DPW 0014073-0014074 
CPH 2006677-2006826 JDPW 0014028-0014029 
CPH 2006618-2006669 IWLRK 0013747-0013790 
DPW 0000719-0000720 !DPW 0013720-0013723 
DPW 0014400-0014403 IDPW 0013793-0013794 
DPW 0011015-0011020 iWLRK 0003018-0003020 
CPH 1421212-1421219 iDPW 0014137-0014110 
CPH 2006236-2006249 JDPW 0014141-0014142 
CPH 2011528-2011531 IDPW 0013935-0013936 
CPH 2006641-2006669 jDPW 0013821-0013822 --
CPH 2008016-2008020 IDPW 0013662 -· 
WLRK 0014181-0014295 lDPW 0013767-0013768 
CPH 0643329-0643338 ICPH 0637558-0637570 
CPH 2011532-2011533 
CPH 1408945-1408947 
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CARLTON FIELDS, P.A. 

ESPmu.N'l'B 
222 LAKEVIBW AVENUE. SUITE 1400 

WBST PALM BEACH, FLORII>A 33401-6149 

Date! October 26, 2004 

To: Jerold Solovy, Esq. 
Thomas Clare, Esq. 

Jack Scarola, Esq. 

Rebecca Beynon 

From: Joseph Ianno, Jr., Esq. 

Client/Matter No.: 47877114092 

Total Number of P 

Message: 

ATTORNEYS AT LAW 

MAll.ING ADDRESS 
P.O. BOX lSO, WEST PALM BBACH, FL 33402-0150 

Tl:L (561) 659·7070 FAX (561) 659-7368 

FAX COVER SHEET 

I Phone Number 

(312) 222-9350 
(202) 879-5993 

(561) 686-6300 

(202) 32�7934 

(561) 659-7070 

EmployeeNo.: 048 

Cover Sheet; 6 

I Fax Number 
(312) 840-7711 

(202) 879-5200 

(561) 684-5816 

(202) 326-7999 

(561) 659-7368 

Coleman v. Morgan Stanley & Co., Inc. 

Morgan Stanley Senior Funding, Inc. v. Macandrews & Forbes Holdings, Inc. 

CJOrigillfd to follow V'ra R.eg11lar Mail C Original will Not be Sent [] Original will follow yilJ Ovemight Courier 

......................................................................................................... 

The infunnalion contained :in this facsimile message Is attomcy pitvilcgcd and confidential inJl:mlaliOI\ illtellded only !or the use Of1hc individual or 
aulity named above. l!the reader otthis mcssase is not the inu:ndm mnpiaut, yau 111'11 hereby tlOti1ied lhatany dissominlltion, dillln'butillll ar capy of 
1his communic:alioo is Sid� proln'bllad. li' yota have rcc:c:iwd Ibis communication In aror, please imm::dia:ly notil;y 11& by lalaphoae (if lo4g 
disbncc, pltmc1 i;alJ colhscl) and tetum tbe Oliginal message TO us 11tth;-Jbovo �via the U.S. Pactal SetYfce, Thlmk you, 

........................................................................................................ 

WPB#S66762.8 

IF THERE ARE ANY PROBLEMS OR COMPLICAYIONS, PLEASE NOTIFY US IMMEDIATELY AT: 
(561) 659-7070 

CARLTON FIELDS, P.A. 

TAMPA ORLANDO WEST PALM BEACH ST. PETeRSBURG 
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COLEMAN (P ARENJ) HOIDINGS, INC .• 

Plaintiff, 

v. 

MORGAN STANLEY & CO . .INCORPORATED, 

Defendant. 
I 

IN THE CIRClilT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
JN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE N0: 03 CA-005045 Al. 

NOTICE OF TAKING VIDEOTAPED DEPOSITION 

TO: ALL COUNSEL OF RECORD 

PLEASE TAKE NOTICE that pursuant to Fla.R.Civ.P. Rules 1.310 and 1.410, the 

undersigned counsel will take the deposition of the following: 

NAME: DATEtrIME: 

Philip Harlow November 17, 2004 at 9:30 a.m. 

LOCATION: 

Precision Reporting 
Ocean Executive Suites 
515 Seabreeze Blvd., 2Dd Floor 
Ft. Lauderdale, Florida 

Upon oral examination bef0re a notary public or other officer authorized by law to take 

depositions in the State of Florida. The name and address of the videographer is set forth below. 

This examination may continue from day to day u:oti1 completed. The deposition is being taken 

for the purpose of discovexy, for use at trial, or for such other purposes, as is permitted under the 

applicable and governing rules. 

wPB#58S732.1 
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Individuals who have a disability that may need accommodation should contact the 
undersigned seven m days prior to the deposition. 

CERRTIFICATE OF SERVICE 

lg) 003/006 

I HEREBY CERTIFY that a true and correct copy of the foregoing has beon furnished by 
{t. 

facsimile and U.S. M�l and e-mail to all counsel of record_ listed below on tm&_'ta.ay of 

Ootober, 2004. 

WPBillffi11 

I 

I 
I 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: {561) 659-7070 
Facsimile: (561) 659-7368 

l��f I JO H IANNO. JR. 
I �  
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John Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM.Plaza 
Suite4400 
Chicago, Illinois 60611 

ThomasD. Yannucc1,P.C. 

CARLTON FIELDS-WPB 

SERVICE LIST 

Counsel for Plaintiff 

Counsel for Plaintiff 

Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 

Counsel for Morgan Stanley & Co. 
Jncoiporated 

Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 1sm Street, N.W., Suite 1200 
Wasbington,D.C.20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, m 
Rebecca A. Beynon . 

KELLOGG, HUBER, HANSEN, 
TODD & EV ANS, P.L.L.C. 

Sumner Sqwu-e 
.1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
FacsinriJe: (202) .326-7999 

Visual Evjdence 
601 N. Dixie Highway 
West Palm Beach. FL 33405 

141004/006 

16div-007748



... , __ 

26/10 2004 .�6:11 FAX 15616508022 CARLTON FIELDS-WPB laJ 005/006 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintif.( 

v. 

MORGAN STANLEY & co_. lNCORPORATBD, 

Defendant 

lN THE CIRCUIT COURT OF TIIB 
FIFTEENTH JUDICIAL CJRCUlT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

SuBPOENA FOR DEPOSITION 

THE STATE OF FLORIDA 

TO: Phillip E. Harlow 
608 Second Key Drive 
Ft. Lauderdale, Florida 33304 

YOU ARE COMMANDED to appear before a person authori2ed by law to take 

depositions in the State of Florida at Precision Reporting. Ocean Executive Suites, 515 

Seabreeze Blvd., 211° Floor Ft Lauderdale, Florida on November 17, 2004 at 9:30 a.m.., for the 

taking of your deposition. 

If you fail to appear you may be in contempt of court. 

1 
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I 

I 

You are subpoenaed to appear by the following attomcys and unless excused from this 

Subpoe.ua. by these attorneys or the Court, you shall respond to this Subpoena as directed. 

Dated: Octob��2004 

Counsel for Defendant 
Morg� Stanley & Co. Incorporated 

2 
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LAW OFFICES 

312 527 0484 P.01/04 

JENNER &BLOCKLLP 

DEIRDRE E. CONNELL 
312-923-2661 Direct Dial 

312-840-7661 Direct Facsimile 

ONE IBM PLAZA 
CillCAGO, ILLINOIS 60611 

(312) 222-9350 
(312) 527-0484 FAX 

TELECOMMUNICATION TRANSMITTAL 

DATE: October 26, 2004 

TO: Thomas A. Clare, Esq. VOICE:. (202) 879-5993 

KIRKLAND & ELLIS, LLP FAX: (202) 879-5200 

Joseph Ianno, Jr., Esq. VOICE: (561) 659-7070 

CARLTON FIELDS, P.A. FAX: (561) 659-7368 

Mark C. Hansen Esq. VOICE: (202) 326-7900 
KELLOGG, HUBER, HANSEN, TODD 

FAX: (202) 326-7999 
& EVANS, P .L.L.C. 

FROM: Deirdre E. Connell SECY.EXT.: 6486 

EMP. NO.: 035666 CLIENT NO.: 41198-10003 

IMPORTANT: THIS MESSAGE IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH IT IS ADDRESSED AND 

MAY CONTAIN INFORMATION THAI IS ATIORNEY WORK PRODUCT. PRIVILEGED CQNFIDENTIAL AND EXEMPT 
FROM DISCLOSURE UNDER APPLICABLE LAW. IF THE READER OF rnrs MESSAGE IS NOT THE INTENDED RECIPIENT, 
OR THE EMPLOYEE OR AGENT RESPONSIBLE FOR DELIVERING THE MESSAGE TO THE INTENDED RECIPIENT, YOU 
ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS 
STRICTLY PROHIBITED. IF YOU HA VE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US 
IMMEDIATELY BY TELEPHONE, AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA POSTAL 
SERVICE. THANK YOU. 

MESSAGE: Please see attached. 

Total number of pages including this cover sheet: _4_ 

DATESENT:_�t-0/�2=61�0�4 
__ TIME SENT: 'f! / d I"" SENT BY: ----'S::.:•:..:E::D=D=IN::..:.G;:::,T.:..;O...,N:...:...... __ 

IF You Do NOT RECEIVE ALL PAGES, PLEASE CALL (312) 222-9350, EXT: 6486 

OR (312) 222-9350, EXT. 6120, 6121 
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THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03·5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I ����������������----' 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq .. 

KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036·3209 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
deposition upon oral examination of the following witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates. and times set forth below: 

DEPONENT DATE AND TIME 
Tarek Abdel·Meguid November 16, 2004 at 9:30 a.m. 

Joseph Perella November 17, 2004 at 9:30 a.m. 

Robert Scott November 18, 2004 at 9:30 a.m. 

Bruce Fiedorek November 19, 2004 at 9:30 am. 

The deposition will be conducted at Esquire Deposition Services, 216 East 45th Street, 
New York, NY 10017. The. deposition will be recorded by videotape and stenographic means. 
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The videographer will be Esquire Dej>osition Services. The deposition will be taken before a 
person authorized to administer oaths and will continue day to day until completed. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and federal express to all counsel on the attached Service List this 26th day of October 
2004. 

Dated: October 26, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza. Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS JNC. 

B 
One of itSAttOrneYS'-

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SlllPLEY P.A. 
2139. Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

2 
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SERVICE. LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P .L.L .C. 

Sumner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

3 
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��f[N�[�� 

TO 

Name: 
Company: 

ATTORNIYI AT LAW 

l����I� 

Transmittal Cover Sheet 

Joseph lanno, Jr., Esq .. 

Carlton Fields, P.A. 
Name: Jerold S. Solovy� Esq. 
Company: Jenner & Block, LLC 

Fax No.: 659-7368 Fax No.: 312-840-7671 
Phone No.: 312-923-2711 Phone No.: 

Name: 
Company: 

Fax No.; 
Phone No.: 

Name: 
Copy to: 
Copy to: 
Copy to: 
Company; 

Fax No.: 
Phone No.: 

659-7070 

Jack Scarola, Esq. 
Searcy. Denney et al. 
684-5816 
686-6300 

Thom.as D. Yannucci, Esq. 
Lawrence P. Bemis, Esq. 
Thomas A. Cla:t"e, Esq. 
Zhonctte M. Brown, Esq. 
Kirkland & Ellis LLP 
202-879-5200 
202-879-5000 

FROM 

File Number 

Lorie Gleim, Esq. 

16560.071300 

Comments 

Date October 27, 2004 

No.Pages Includin& this cover sheet 

Name: 
Company: 

Fax No.: 
Phone No.: 

Michael Brody, Esq. 
Jenner & Block, LLC 

312-840-7711 
312-923-2711 

Please notify us immediately if not received properly at 561-650-7900. 

Tha inrormatlon contained In this ttansmlsslon Iii aUDmay prMlegect and a1mftdeot1111. It Is Intended only for the use of the 
lndivlClual or entity named abOve. If the reader of this masaaga is nol tha intended reolplent, you are hereby nolifiect that 
any dissemination, distribution er copy of this comm1.1nlcaUan Is atrlally prohlblteCI. If you have rel:tilved this oommunlcatlon 
In error, please notify ua Immediately by telephone collect Bild ratl.lm tha ortglnal message to us at tha address below via 
the U.S. P118tal Sarvlc&. Wa wtP 1t1lmbursa ygu for your poaf!lge. Thank you. 

m Saulh Flagler Drive, Suite 300 Eal West Palm Beach, Florld1133401 (861) 650-7900 Fax (861) 655-6222 

WPB-PS1\GLBIML\S00870\10l\10/l91114\16S60.071300 
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Greenberg 
Traurig 
LORJS M. GLEIM, BBQ. 
WBST PALM aBACH OFFICE 
DJl(SC'I' DIAL: (561) &So-7948 
Email: glelml@sllaw.co111 

VIA HAND DELIVERY 

Honorable Elizabeth T. Maass 
Palm Beach County Courthouse 
205 N. Dixie IIlghway, Room 11 .. 1208 
West Palm Beach, FL 33401 

October27, 2004 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
Case No. 03-CA-5045-AI 

Dear Judge Maass: 

Attached please find Sunbeam's Notice of Submission of Documents to Court for In
Camera Inspection pursuant to this Court's October 14, 2004 Order on Non-Party Sunbeam's 
Motion for Protective Order and Morgan Stanley's Motion to Compel Documents. Enclosed 
in the attached envelope marked DO NOT OPEN PURSUANT TO THE COURT'S ORDER 
ON NON-PARTY SUNBEAM'S MOTION FOR PROTECTIVE ORDER AND MORGAN 
STANLEY'S MOTION TO COMPEL PRODUCTION OF DOCUMENTS ENTER.ED 
OCTOBER 14, 2004" is a oopy of (i) the Report Prepared by Skadden. Alps, Mea11her & 
Flom, LLP; (ii) the Report's Exhibits; and (iii) the transmittal letter to MAPCO. 

If Your Honor requires any further documentation or information, please do not 
hesitate to contact my office. 

LMG/dt 
Enclosures 

cc: Mark F. Bideau, Esq. 
Joseph Janna. Esq. 
Th.om.as D. Yannucci, Esq. 
Jack Scarola, Esq. 
Jerold S. Solovy. Esq. 

Respectfully. 

-1./fi,�;�m.._ l-r:Jrf: M. Gleim 

Greenberg Traurlg, P.A. I Attorney� at I.aw I 777 soudl Flilsler Pri11a I Suite 300 Wt I Wen Palm Beac;h, Fl. 33401 
Tel 561.650.7900 I Faic 561.655.6222 

Al.llANY 

AMSTiillPAM 

BOCA RATON 

ll051DN 

QflCAllO 

FORT l.o\l.JPoBPAl£ 

LOS AlllCO�LllS 

MIAMI 

NJW JERSEY 

ORLANllO 

PHILAPEM'HIA 

SILICON VALLEY 

TALl.Ali/\!ISEli 

Tt5CNS CORNER 

WAS�llNGTON, llC. 

W1LHINGTOl\I 

ZUIUCl'I 

www.gtlaw.com 
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OCT-27-04 05:37PM FROM-561 655 6222 

COLEMAN (PARENT) HOLDINGS, JNC., 

Plaintiff. 

v. 

·MORGAN STANLEY & CO., lNC .• 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDING, INC., 
et al., 

Defendants. 
I 

561 655 6222 T-328 P.003/006 F-197 

IN THE CIRCUIT COURT OF nm 
FIFTEENTH IDDICIAL cm.cUIT. 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA· 

CASE NO. 03 CA 5045 AI 

CASE NO. CA 03-5165 AI 

NOTICE OF SUBMISSION OF DOCUMENTS 
TO COURT FOR IN-CAMERA INSPECTION 

Non-Party, Sunbeam Corporation1 (n/k/a American Househol� Inc.) hereby files its 

Notice of Submission of Documents to Court for in-camera inspection and in support thereof, 

state the following: 

1. Non�Party, Sunbeam, just received today, October 27, 2004, a copy of this 

Court's October 14, 2004 Order on Non-Party Sunbeam's Motion for Protective Ord.er and 

Defendant Morgan Stanley's Motion to Compel Production of Documents (the "October 14, 

2004 Order"). 

16div-007757



OCT-27-04 05:37PM FROM-561 655 6222 561 655 6222 T-328 P.004/006 F-197 

2. A copy of the October 14, 2004 Order was not furnished to counsel for Sunbeam. 

Despite Sunbeam's counsel having numerous conversations with both parties to this case since 

October 14, 2004, neither side informed Sunbeam of the Court's ruling. 

3. Pursuant to this Court's October 14, 2004 Order, Sunbeam hereby certifies that it 

has submitted directly to the Court in a sealed envelope marked "DO NOT OPEN PlijlSUANT 

TO THE COURT'S ORDER ON NON-PARTY SUNBEAM'S MOTION FOR PROTECTIVE 

ORDER AND MORGAN STANLEY'S MOTION TO COMPEL PRODUCTION OF 

DOCUMENTS ENTERED OCTOBER 141 2004" a copy of (i) the Report Prepared by Skadd� 

Arps, Meagher & Flom, LLP; (ii) the Report's Exhibits; and (iii) the transmittal letter to 

MAFCO. 

4. Its Sunbeam's understanding that pursuant to a standing order of this Court, the 

Court will return the privileged documents provided by Sunbeam and that any orde>: of the Court 

on Non�Party Sunbeam's Motion for Protective Order and Moraan Stanley's Moti()n to Compel 

Production of Documents will include a period of time for Sunbeam to make a production, if 

necessary, so that Swbeam can protect its rights on appeal. 

WHEREFORE, Sunbeam hereby files its Notice of Sub.mission of Documents to Court 

for In-Camera Inspection pursuant to this Court's October 14, 2004 Order. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has bec:n furnished 

2 
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via facsimile and mail to the addressees on the attached Service List, tms<fi2... day of October, 

2004.· 

GREENBERG TRAURIG, P.A. 
777 South Flagler Drive - Suite 300 East 
West Palm Beach. FL 33401 
Telephone: (561) 650-7900 
Facsimile: (561) 655-6222 

3 

k . Bideau 
Flori Bar No. 564044 
Lorie M. Gleim 
Florida Bil'. No. 0069231 
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iERVICE LIST 

Joseph Ianno, Esq. 
Carlton Fields. P .A 
222 Lakeview Avenue, Suite 1400 
West PahnBeach, FL 33401 

Thomas D, Yannucci. Esq. 
Lawrence P. Bemis, Esq. 
Thomas A. Clare, Esq. 
Zhonette M. Brown, Esq. 
Kirkland and Ellis 
655 IS Street, NW, Suite 1200 
Washington, DC 20005 

Jack Scaro� Esq. 
Searcy Denney Scarola Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33401 

Jerold S. Solovy. Esq. 
Michael Brody, Esq. 
Jenner & Blo�k, LLC 
One IBM Pl� Suite 400 
Chicago, IL 60611 

WPB-PS1\Sl7189v01\l6S60,071300 

4 
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#231 >5 !O/mep JN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUJT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COJ ,E V1AN (PARENT) HOLDINGS INC., · Case No. CA 03-5045 AI 

Plaintiff, 
vs. 

MO :l< rAN STANLEY & CO., INC., 

Defendant, 
I Case No. CA 03-5165 AI �������������� 

MO;{< jAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 
vs. 

MA:, �NDREWS & FORBES HOLDINGS, INC., 

Defendant, 

RE�NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has call� up for hearing the 

follc w ng: 

DA'�I: 

Tll\·II: 

JUI1GE: 

PL1.CE: 

November 2, 2004 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Comthouse, Room # 11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPEC :FIC MATTERS TO BE HEARD: 
CPH's Motion for Leave to File in Excess of 30 Inte1TOgatories 

Moving counsel certifies that be or she contacted opposing counsel and attempted to 

reso .v·: the discovery dispute without hearing. 
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Cole na 1 (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case N· '.: 2003 CA 005045 Al 
Notic e' .f Hearing 

la! 002/003 

�· 
I HEREBY CERTIFY that a true and c01Tect copy of the foregoing has been furnished by 

-�-�; :�::��rtounsel on the attached list, this ./\ </ day of {f..i�, 2004. 

JACK'§CAROLA 
Flonda" Bar No.: 1 69440 
S�fuy Denney Scarola 

Barnhart & Shipley. P.A. 
21 39 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for CPH and MAFCO 

2 

16div-007762



10/27/2004 13:44 FAX 

Coler uu (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case 'lie : 2003 CA 005045 AJ 
Notic: c fHearing 

COUNSEL LIST 

Joseph lanno, Jr., Esquire 
Carll or Fields, et al. 
222 l .a �eview A venue 
Suite l' 00 
West P ilm Beach, FL 33401 

Thona; D. Yannucci, P.C. 
Thor ia: A. Clare 
Brett l'\t cGurk 
Kirk ar d and Ellis 
655 : S· h Street, N.W., Suite 1200 
Wasl dr gton, DC 20005 

Jerol i : ;, Solovy, Esq. 
Je11111:r �Block LLP 
One B \if Plaza 
Suite 4 �00 
Chic; 1g 1, IL 6061 I 

Mar� C. Hansen, Esq. 
Kelle gi , Huber, Hansen, Todd & Evans, 
P.L.l .(. 
Sumi .e1 Square 
1615 Iv.. Street, N.W. 
Suite 41•0 
Wasl' in 5fon, D.C. 20036-3206 

3 
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#230 5� )/mep IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COL EJ 1AN (PARENT) HOLDINGS INC., Case No. CA 03-5045 AI 

Plaintiff, 
vs. 

MOJ �CAN STANLEY & CO., INC., 

De fendant, 
I Case No. CA 03-5165 AI 

������������� 

MCI tC AN STANLEY SENIOR FUNDING, INC., 

Pla intiff, 

vs. 

MA1 :1 .NDREWS & FORBES HOLDINGS, INC., 

Defe nda nt, 

SUPPLEMENT AL NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the unders igned has cal11�d up for hearing the 

folk w ng: 

DA.�I: 

Til\rE: 

JUI•( E: 

PL;.( E: 

November S, 2004 

8:00a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 

West Palm Beach, FL 33401 

SPIC lFIC MATTERS TO BE HEARD: 

MS' Motion for Protective Order Concerning the Notice of Taking Videotaped 
Depositions Served by Coleman (Parent) Holdings Inc. on October 18, 2004. 
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Coler 1a1 Holdings, Inc. vs Morgan StanJey & Company 
Case -Jc : 2003 CA 005045 AI 
Notic � c : Hearing 

la(002/003 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

1·eso: V( the discovery dispute without hearing. 

I HEREBY CERTIFY that a true and correct copy of the foregoing :ilas been furnished by 

Fax m i Fedex to all CounseJ on the attached list, this A..-1 day of V{f' , 2004. 

JACK.SCAROLA 
FloficJ;t·BarNo.: 169440 
�rey Denney Scarola 
•13amhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for CPH and MAFCO 

2 
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• 

Colen an Holdings, Inc. vs Morgan Stanley & Company 
Case I Jo 2003 CA 005045 AI 
Notic1 o Hearing 

COUNSEL LIST 

Jose1 h lanno, Jr., Esquire 
Carlt Jr Fields, et al. 
222 J .a :eview A venue 
Suite 1� 00 
Wes1 P ilm Beach, FL 33401 

Thor la; D. Yannucci, P.C. 
Thor 1a ; A. Clare 
Bretl l\. .cGurk 
Kirk ai d and Ellis 
655 .5 h Street, N.W., Suite 1200 
Was iii gton, DC 20005 

Jerold ; , Solovy, Esq. 
Jenn !r & Block LLP 
One CE M Piaza 
Suiti 4 +oo 
Chic :tf :>, IL 60611 

Mar:: C '.. Hansen, Esq. 
Ke1l >g �. Huber, Hansen, Todd & Evans, 
P.L.' J•' �. 
Sum 11e � Square 
161! JI I. Street, N.W. 
Suit•: t. 00 
Was:ii igton, D.C. 20036-3206 

3 

�003/003 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
CASE NO: CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO. INC., 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S EIGHTH REQUEST 

FOR PRODUCTION OF DOCUMENTS TO PLAINTIFF 

Pursuant to Rules 1.280 and 1.350 of the Florida Rules of Civil Procedure, 

Morgan Stanley & Co. Incorporated ("Morgan Stanley") requests that plaintiff produce the 

documents and things referred to in the following specific requests. The specific requests are 

preceded by Instructions and Definitions which shall govern the specific requests. Documents 

and things responsive to these requests should be produced to counsel for Morgan Stanley & Co. 

Incorporated at the law firm of Kirkland & Ellis LLP, 655 15th Street, NW. Suite 1200, 

Washington DC, 20005, within the time required by Florida Rule of Civil Procedure l.350(b) or 

as otherwise agreed to by the parties or specified by the Court. 

INSTRUCTIONS 

1. The connectives "and" and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the discovery request all responses that 

might otherwise be construed to be outside of its scope. 

2. The use of the singular form of any word includes the plural and vice versa. 

3. Documents requested and to be produced include all Documents in the 

possession, custody or control of the plaintiff including, but not limited to, any agents, 

1 
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employees, contractors, attorneys, and consultants or experts working for or in favor of the 

plaintiff or its attorneys. 

4. If, in responding to this Request for Production, you encounter any 

ambiguities when construing a request or definition, the response shall set forth the matter 

deemed ambiguous and the construction used in responding. 

5. Whenever in this Request you are asked to identify or produce a document 

which is deemed by you to be properly withheld from production for inspection or copying under 

claim of privilege (including, but not limited to, the work product doctrine), provide a privilege 

log that includes: the type of document, the general subject matter of the document, the date of 

the document, and such other information as is sufficient to identify the document, including, 

where appropriate, the author, addressee, custodian, and any other recipient of the document, and 

where not apparent, the relationship of the author, the addressee, custodian, and any other 

recipient to each other, in a manner that, without revealing the information claimed to be 

protected, will enable this party to assess the applicability of the privilege protection claimed by 

you. The privilege log shall be provided within the time set forth in the agreed-upon order. 

6. If production of any requested document(s) is objected to on the grounds that 

production is unduly burdensome, describe the burden or expense of the proposed discovery. 

7. When a document contains both privileged and non-privileged material, the 

non-privileged material must be disclosed to the fullest extent possible without disclosing the 

privileged material. If a privilege is asserted with regard to part of the material contained in a 

document, the party claiming the privilege must clearly indicate the portions as to which the 

privilege is claimed. When a document has been redacted or altered in any fashion, identify as to 

2 
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each document the reason for the redaction or alteration. Any redaction must be clearly visible 

on the redacted document. 

8. If a responsive document exists but is no longer in your possession, custody, 

or control, state: its date, author(s), recipient(s), subject matter, what disposition was made of the 

document, and the person or entity, if any, now in possession, custody, or control of the 

document. If a responsive document has been destroyed, identify the date of destruction, the 

person who destroyed the document and the person who directed that the document be destroyed 

and state the reason for its destruction. 

9. Produce all of the documents responsive to the numbered requests below 

either as they are kept in the usual course of business or by custodian. 

10. If any of these documents cannot be produced in full, you are requested to 

produce them to the fullest extent possible, specifying clearly the reasons for your inability to 

produce the remainder and stating any information, knowledge, or belief you have concerning 

the unproduced portion. 

11. If the requested documents are maintained in a file, the file folder is included 

in the request for production of those documents. 

12. The terms "any," "all" and "each" shall be construed to mean "any," "all," or 

"each". 

13. The term "including" shall be construed to mean "including but not limited 

to." 

14. The present tense shall be construed to include the past and future tenses. 

15. The specificity of any request herein shall not be construed to limit the 

generality or reach of any other request herein. 

3 
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16. Unless otherwise specified, this Request calls for the production of documents 

created, delivered, distributed, sent, received, accessed, or modified up to the date of your 

response to this Request. 

DEFINITIONS 

1. The term "concerning" means relating to, referring to, describing, 

evidencing, or constituting. 

2. "Coleman" means Coleman Company, Inc. 

3. "CPH" means Coleman (Parent) Holdings Inc. 

4. "Document" means any recording in any tangible form of any information, 

whether handwritten, typed, printed, stored on computer disks, tapes, or databases, or otherwise 

reproduced. "Document" or "documents" also includes electronic documents whether stored on 

servers or hard drives, e-mail, backup tapes, voicemail and video and audio recordings. A draft 

or non-identical copy is a separate document within the meaning of this term. 

5. "Mafco" means MacAndrews & Forbes Holdings, Inc. and any of its officers, 

directors, former or present employees, representatives and agents. 

6. The term "person" is defined as any natural person or any business, legal or 

governmental entity or association. 

7. The terms "plaintiff' and "defendant" as well as a party's full or abbreviated 

name or pronoun referring to a party mean the party and, where applicable, its officers, directors, 

employees, partners, corporate parent, subsidiaries or affiliates. This definition is not intended to 

impose a discovery obligation on any person who is not a party to the litigation. 

8. The term "relating to" means concerning, evidencing, referring to, or 

constituting. 

4 
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DOCUMENTS TO BE PRODUCED 

1. All documents not previously produced or provided by CPH that are 

responsive to any Request for the Production of Documents that Morgan Stanley has served upon 

CPH in the above captioned cases. 

2. All documents concerning any proposed sale of CPH' s interest in 

Coleman, including without limitation all documents concerning communications with potential 

buyers and investment bankers, between January 1, 1997 and March 31, 1998. 

3. All documents from January 1, 1996 to March 31, 1998 concerning the 

valuation of Coleman, including without limitation all documents concerning any valuation of 

Coleman performed by Chase Securities and all studies done to support all valuations. 

4. All documents concerning the value of the warrants and other 

consideration that CPH received from Sunbeam pursuant to the August 12, 1998 Settlement 

Agreement between CPH and Sunbeam. 

5 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 25th day 

of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 

Facsimile: (202) 326-7999 

Counsel for 
Morgan Stanley & Co. Incorporated 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

6 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SIDPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 3 3409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

K&E 9965909.5 

SERVICE LIST 

7 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

IN THE FIFTEENTH JUDICIAL 
CIRCUIT IN AND FOR PALM BEACH 

COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

AMENDED NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated will take the 

videotaped deposition of James Maher, pursuant to Florida Rules of Civil Procedure 1.280 and 

1.310. The oral examination will take place on November 2, 2004 at 9:00 a.m. and on November 

3, 2004 at 9:00 a.m. and continue until complete at the offices of Kirkland & Ellis, LLP, 153 

East 53rd Street, New York, New York, 10022. The deposition will be taken before a person 

authorized to administer oaths and recorde� by stenographic and videographic means. The video 

operator will be Esquire Deposition Services of 216 E. 45th Street in New York, New York. The 

witness is instructed to bring all books, papers, and other things in his possession or under his 

control relevant to this lawsuit (and not previously produced in discovery) to the examination. 

1 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 27th day 

of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

Joseph Ianno, Jr. (FL Bar No. 655351) 
CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Counsel for Coleman(Parent) Holdings 

Jack Scarola 

SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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JN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM .E:EACI-I COUNTY, 

FLORIDA 

COL cf 1AN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MOLC AN STANLEY & CO ., INC., 

Defendant. 

------------------

CASE NO. CA 03-5045 AI 

I 
MOT.CAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MAC :ANDREWS & FORBES HOLDINGS INC .• 

et al., 
Defendants. 

I ------------------

COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO COMPEL 
COMPLIAL�CE WITH THIS COURT'S SEPTEMBER 30, 2004 ORDER 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys, respectfJlly requests that this 

Cou1 t t nter an Order compelling Morgan Stanley Senior Funding, Inc. ("MSSF") to comply with 

this :c urt's Order of September 30, 2004 on CPH's and MAFCO's mot[on to compel within 

seve: l < ays. In suppo11 of this motion, CPH states as follows: 

1. On August I 7, 2004, CPR and MAFCO filed a motion to compel MSSF to 

anS\\ er inte1rngatories relating to the contention that the Morgan Stanley entities supposedly 

relie I :m ce1tain "synergy" projections made by CPH and MAFCO in connection with 

Sunt e� m's acquisition of Coleman. ·111 an Order dated September 30, 2004, this Court directed 

MS� F to provide synergy-related infom1ation responsive to two interrogatories propounded by 

CPH a 1d MAFCO within 20 days, by October 20, 2004. 
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2. A day before MSSF was to comply with this Court's Order, Morgan Stanley's 

coun ;e contacted CPH's counsel and requested an extension of time to comply with this Court's 

Septt JT Jer 30 Order. Morgan Stanley' s counsel cited undisclosed "logistical" reasons for the 

requc st for an extension. CPH's counsel agreed to extend the time for i::ompliance with this 

Cour :·� Order to and including Friday, October 22. See Ex. A, Letter from J. Ianno to J. Solovy. 

3. On that day, October 22, MSSF file� a motion for volur.tary dismissal of its 

com1·l� int without prejudice. MSSF, however, did not provide the inte:�rogatory answers as 

reqtr re 1 by this Court's September 30 Order. 

4. On Monday," October 25, CPH's counsel wrote Morgan Stanley 's counsel 

inqu ri: 1g as to the whereabouts of the interrogatory answers required by this Comi's 

Sept•:n ber 30 Order. See Ex. B, Letter from M. Brody to T. Clare. The next day, October 26, 

Mor; �a: 1 Stanley wrote stating that because MSSF had dismissed its com:;.ilaint, MSSF had no 

obli! at on to comply with this Comt's September 30 Order. See Ex. C, L�tter from J. lanno to 

!\1. E rdy. 

5. This position is indefensible. MSSF was required, by an ex-isting Court Order, to 

prov .d '. relevant info1111ation to CPH and MAFCO. The fact that CPH's counsel extended the 

prof. :s! ional courtesy of enlarging the time for compliance with the September 30 Order for two 

days sl ould not relieve MSSF of the responsibility of complying with that Order. 

6. That is especially true given that the information called for by the inte1rngatories 

in qi .e� tion is directly relevant to key issues presently pending before this Comi. In its answer to 

CPE 's complaint, which remains pending, Morgan Stanley has attempted to deflect 

resp >n ;ibility for its own misconduct by asserting (at� 42) that an opinion that it provided to the 

Sunl 1e: m Board of Directors in connection with the Coleman acquisition was based in part "on 

symrg { analyses which MS&Co. received from CPH." The inten·ogatories that this Court has 

2 
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direc te I MSSF to answer relate directly to the synergy projections supposedly provided by CPH 

and \If \FCO and to whether the Morgan Stanley entities in fact relied on those projections. 

Thm, J ,1SSF should be di.rected to comply with this Court's September 3) Order within seven 

days 

Date j; October 28, 2004 

Jerol j ; , Solovy 
Rom Id L. Marmer 
Jeffr :y T. Shaw 
JEN1 �IR & BLOCK LLP 
One fE \tI Plaza 
Chic ig ), Illinois 60611 
(312 . 2 22-9350 

#1171\ 55 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

- ... ,.,-.-::·:.::· ...... " . ""/ 
By: _______ --1',.,_/ _____ _ 

One of Its Attorneys / 
John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax mi Federal Express to all counsel on the attached list on this Z. /)""";fay of 

C i_. I , 2004. 

-... �:":"," . .  

JACK SCAROLA / 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Ba:rnha11 & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561)686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parcut)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Jose11h fanno, Jr., Esquire 
Carll :::>r Fields, et al. 

222: Ja �eview A venue 
Suite 1, 00 
Wes: P ilm Beach, PL 33401 

Thona; D. Yannucci, P.C. 

Thor rn ; A. Clare 
Bretl l\. .cGurk 
Kirk a1 d and Ellis 
655 5 h Street, N.W., Suite 1200 
Was: Iii gton , DC 20005 

Jeroli i. Solovy, Esq. 
Jenn !f &. Block LLP 

One IE M Plaza 

Suire 4 +oo 
Chic ig ), IL 6061 I 

Marl: C. Hansen, Esq. 
Kell· >g �. Huber, Hansen, 
Todc: � ; Evans, P.L.L.C. 

Sum 1e ·Square 
161� !\(Street, N.W., Suite 400 
Was 1il gton, DC 20036-3206 

� 005/009 

COUNSEL LIST 
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CA� �TON FIELDS 
ATTORNEYS AT LAW 

J, rold Solovy, l:$q. 
Jr ·nner & Block LLP 
C •ne IBM Plaza 
� 30 N. Wabash, Suite 4400 
C hic:cgo, IL 60611 

October 21, 2004 

Re: Coleman (Patent/ Holdings fnc. v Morgan Stonley & Co. 

ATIJ,N'J'A 
�IAMI 

OKIA''IOO 

ST. PET ERSE lJKG 

TALIAHASS!.E 

V.MPA 

WEST PAlM BEACH 

f•ptlClftli 
322 laUYlow Avonuo, Svilo 1400 
Wad Palm Goad>, Florida 33AD1·6 U9 
P.O. Bax 1$0 
"""'�aim t1oc/I, florfdcl 33.102-0150 

5�1.d!9.7070 
561.659.7368 r..x 
W'Mw carhm1flaWr..� 

VIA FACSIMILE 
ANCIFEDERALEXPRESS 

Morgan Stanley Senior Funding, Tnc. v Mar:Andrews & Forbes Holdings /nr:., el al 

[ear Jerry: 

Thank you for your telephone call on Wedneadoy concerning the above matters. This 
I, ·tter will confirm our conversation. 

First, with regard to the pending motion to appoint commissioners, Colemen (PorentJ 
t oldin9s objects to the appointment of o commission unless Morgan Stanley agrees to provide 
c ne-holf of the time to CPH for their quesHoning of the witnesses. As we have previously stcted, it 
i . unreasonable lo demand one-half of the time when CPH has never requested the depositions of 
I ie witnesses at issue. As we discussed, we submit thllt this is not a valid objection to the 
i .suance of the commission$. Also, this objection jeopardiz:e.s the ability to complete discovery 
' 1lthin the deadlines sought by CPH and ordered by the Court. Notwllhstan·:iing the foregoing, 
're recognize the right of CPH to question witnesses and will not Interfere with that right. Thus, 
' 1e agree that CPH may use whatever time is reasonable to conduct its cross-examination of the 
• ritnesses once Morgan Stanley has concluded Its direct examinollon. Coincidentolly, this is the 
: cme agreement we suggested with regard to Mr. Levin that was not accepted. Please let me 
! now if CPH withdrew$ its objection and agrees to the form of the order attached to the motion so 
• )at we moy proceed with discovery to attempt to meet the Court's di.scovery deadlines. 

EXHIBIT 

A 
.,rpa#.sa1S42.3 
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Je rold Solovy, Esq. 
C ctober 21 , 2004 
P·19e 2 

Second, thank you for rhe courtesy of extending rhe time to respc•nd lo rhe Court's 
S :ptember 30, 2004 Order concerning Interrogatories until the clo.se of business on Friday, 
C :tober 22, 2004. 

I ed 

c· : Thomas Clare, Esq. (via facsimile! 
Jock Scarola, Esq. (via f'Clcslmile) 
Rebecca Beynon, Esq. (via facsimile) 

Sincerely, 
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JENNER&BLOCK 

)c .ober 25, 2004 Jc11nc:1· &: Blul'k I.I.I' 
Om• lllll·f l'b�a 
Chic;1go, II. 6:1611 
Tel 312-222-�350 
www�icnncr.Cf•t11 

(;hit.-;11(0 
n .. 11,,. 
\.\'�'-'ihi11�111n, l\f: 

:ly Telec:opy 

fb 'mas A. Clare, Esq. 
<i klancl & Ell.is LLP 
55 i Fifteenth Street, N.W. 
)u te 1200 
\V 1shington, D.C. 20005 

Rt: Coleman (Parent) Holdings Inc. v. Morgall Stanley & Co. 

Micho.cl T. Brody 
Tel 312 923-2711 
Fa� 312 840 .. nn 
mbrocly@je1mer.com 

Morgcm Suuzley Senior Funding, Tnc. v. MacAndrew.r & Forbes Hol.din�·s Tnc., et al. 

Dear Tom: 

01 September 30, 2004, Judge Maass ordered your client Morgan Stanley Senil)r Funding, Inc. 
to sLlpplement answers to inten-ogatories within 20 days. On the twentieth day, Joe Ianno 
re 1uestcd an extension of time on those responses due to "logistical difficulties." We agreed to 
ch tt request, and extended the time for your response until Friday, October 22, 2004. We hnve 
mt received the supplemental response as ordered by the Court. 

V'f; do nol believe that Morgan Stanley Senior Funding's voluntary dismissal relieves it of its 
al ligations to comply with Court Orders. Consequently. unless we receive MSSF"s 
st .lplememal response by Tuesday, October 26, 2004, we will bring th is matcer co che Courc·s 
<II ention. 

V :ry trnl y yours, 

//\.�/. � 
N. ichael T. Brody { 
:rv. TB:cjg 
cc : Joseph Ianno, Esq. (by telecopy) 

J.ohn Scarola, Esq. (by telecopy) 
Mark C. Ham;en, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

EXHIBIT 
C ICACKU 1706114_1 B 
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CARLTON FIELDS 
ATTORNEYS AT LAW 

t.. ichaal T. Brody, Esq. 
JE nner & Block LLP 
C ne IBM Plaza 
3 lO N. Wabash, Suite 4400 
C 1ico90, fl 6061 J 

October 27, 2004 

AJL,l'IT/\ 
�llAMI 

O�VNC>Q 
5T. FETERSllJltG 

TAUAH1,s,m: 
T.\MPA 

WEST PAIM BEACH 
2.1p1ranfD 
222 laktvltw .......... s.;i. 1400 
W.•t p.,J,. Beach, fbtlda 33�Ql.61J9 
P.O. lax 130 
W.1llalm l....L, Florida 33402-01�0 

.161.659.7070 
561.6$9 ,7368 la• 
� carlra11h1111ldi.ce41 

VIA FACSIMILE 
AND FEDERAL EXPRESS 

Re: Cofemon (Parent) Holdings Inc. v Morgan Stanley & Co. Inc. 

D .ar Mike: 

We ere in receipt of your letter to Mr. Clare c:oncernin9 interrogc·tories directed to 
f.i 'rgan Stanley Senior Funding, lnc. As you should be oware, interro9otories c:an only .served by 
"c party" and directed to "o parly" In )he QCtion. Since MSSF voluntarily dismissed its complaint, 
ai it hod an absolula right to-do, it is no longer a party. Therefore, the answern to Interrogatories 
re erenced in your letter and any subsequent ln!errogcitories are moot. 

Thank you. 

I/ )j 

:c Jack Scarola, Esq. (via facsimile and Federal Express) 
Thomas Clare, Esq. (via facsimile) 
Rebecca Beynon, Esq. (via facsimile) 

'VP /tSB 1542,.d 

EXHIBIT 

c 
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#23( Sf O/mep IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COI E: I.IAN (PARENT) HOLDINGS INC., Case No. CA 03-5045 AI 

Plaintiff, 
vs. 

MOJ�C AN STANLEY & CO., INC., 

Defendant, 
I Case No. CA 03-5165 Al ----------------

MOJlC AN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 
vs. 

MA• :J. NDREWS & FORBES HOLDINGS, INC., 

Defendant, 

I ----------------

SUPPLEMENTAL NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

follcw ng: 

DA1'E: 

Tll\'. E 

JUIG [: 

PLA CG:: 

November 5, 2004 

·s:oo a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Coutthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPEC: FIC MA TIERS TO BE HEARD: 

Coleman (Parent) Holdings Inc.'s Motion to Compel Compliance with this Court's 
September 30, 2004 Order 
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Colei na 1 Holdings, Inc. vs Morgan Stanley & Company 
Case Ne . : 2003 CA 005045 Al 
Notic c 1 fHearing 

Ill 002/003 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

reso vc the discovery dispute without hearing. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

.. ' 9. -
Fax m i Fedex to all Counsel on the attached list, this � <> day of '�"') c.. , . . ' 2004. 

"": .. . - • � 0 o• 

.... M o • •  

JACK SCAROLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 

7 
./ 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for CPH and MAFCO 

2 

I 
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Cole1.1a 1 Holdings, Inc. vs Morgan Stanley & Company 
Case Ni.: 2003 CA 005045 Al 

' 

Notic:: < fl-learing 

COUNSEL LIST 

Jose lh Ianno, Jr., Esquire 
Carl OJ Fields, et al. 
222 :..a {eview A venue 
Suit< 1 .. 00 
Wes F 3.]m Beach, FL 33401 

Thal.la; D. Yannucci, P.C. 
Tho11a; A. Clare 
BretT 1'. .cGurk 
Kirk ai d and Ellis 
655 5 h Street, N. W., Suite 1200 
Was: tit gton, DC 20005 

Jerol j ;. Solovy, Esq. 
Jenn :r � Block LLP 
One :B \1 Plaza 
Suitf 4 mo 
Chic 1g >, IL 60611 

MarJ. ( . Hansen, Esq. 
Kelle g: ;, Huber, Hansen, Todd & Evans, 
P.L.l .. C . 
Sun111e. Square 
1615 l'v. Street, N.W. 
Suite 4· lO 
Wasl ir gton, D.C. 20036�3206 

3 

�003/003 
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CARLTON FIELDS, P.A. 
ATTORNEYS AT LAW 

ESPER.ANTE MAILING ADDRESS 
222 LAKEVlBW AVaNUE, SUJTB 1400 

WEST PALM BEACH, FLORIDA 33401-614!> 
P.O. BOX 150, WEST PALM BEACH, FL 33402-0150 

TBL(S61) 659-7070 FAX (S6I) 659-7368 

FAX COVER SHEET 

Date: October 28, 2004 I Phone Number I Fu: Number 

To: Michael T. Brody, Esq. (312) 222-9350 (312)840-7711 

Thomas Clare, :Esq. (202) 879-5993 (202) 879-5200 
Jack Scarola, Esq. (561) 686-6300 (561) 684-5816 

Rebecca Beynon (202) 326-7934 (202) 326-7999 

From: Joyce Dillard, CLA (561) 659-7070 (561) 659-7368 

Client/Matter No.: 47877/14092 EmployeeNo.1 048 

Total Number of P-es Bein� Transm1Ued9 Includinit Cover Sheet; 4 

Message: 

Coleman v. Morgan Stanley & Co., Inc. 

Attached please find a copy of Morgan Stanley's Notice of Hearing. 

DOrigi,,al to follow Via Regular Mail [J Original wlll lVot be Sent D Origi11td will follow l'Uz Ol'ernight Coutiel 

·······················*•*•····································································· ... ······ 

The info!TllPlion concaft\ed in !lril fiu:&imile mmaasc fs anome,y priYilepl and 111111fidoimal infommion inrnded only for the iw: of lhe individual or 

entity named abDVC. ltthc reader of this message is nor the inll:ndc6 rcoipic:nt, )'OU are hen:by natilicd lhal llllY diSKminadon, distnl!utl<>11 or copy of 
this con'D'l1\lni1:1.1ion is slrictly pmhibi!cd. tf )'01.I have �� lh� �lcarion In em>r, pleue immldialely notify w; by tclcphon; (iflollH 
distance, please call collect) 1111d ll:CUm the original messap lo u& 11t the above address via the U.S. Pa&tal Servi= Thanl<YoU· 

····················································*··················································· 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 
(561) 659-7070 

TELECOPIER OPERATOR: ---------------------------

WPB#S66762.6 CARLTON FIELDS, P.A. 

TAMPA ORLANDO TALI.AHASSP.S WBSTPl\LM BEACH ST. PBTBRSBURG MIAMI 
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IN THE CIRCUIT COURT OF THE 
FlFTEENTH nJDICIAL CIR.CillT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNlNO: 

November 5, 2004 

8:00a.m. 

Palm Beach Cowity Courthouse, Courtroom l IA 
205 North Dixie Highway 
WestPalm.Beach,Florida 33401 

Judge Elizabeth T. Maass 

Morgan Stanley's Motion for Protective Order Concerning 
the Notice of Taking Videotaped Depositions Served by 
MacAndrews & FO'l'bes Holdings, Inc. on October 18, 
2004, served October 22, 2004 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned coU11sel hereby certifies that a good faith attempt to resolve the issues 
contained in the foregoing motions or matters will be made with opposing counsel prior to 
hearing on these matters on the Court's Motion Calendar. 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitled. at no costs to you. to the provision of certain assistance. Please contact the ADA Coordillator in the 
Administrative Office of the Court, Palm Beach _County Coutthouse, 205 North Dixie Highway, Room S.2500, West 

WPB#S7 !076.21 
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Calsman v. Morgan Stanley 
Case No; 03-CA-005045 AI 

Norice ofHearing 
Pagc2 

Pahn Beach, Florida 33401; telephone number (561) 355-243 I within two (2) working days of your :receipt of this 
notice; if you are hear.Ing or voice impaited, call 1-8�955-877 L 

· 

CERTIF1CATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been .furnished � 
all counsel of record on the attached service list by facsimile and Federal Express on th.is� 

day of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown ! 
KIRKLAND & ELLIS ULP 
655 15111 Street. N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879�5200 

Mark C. Hansen 
James M. Webster, m 
Rebecca A. Beynon 
KELLOGG, BUBER, HANSEN, 

TODD & EVANS, P.L.L.C. 
Sumner Square . 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

WPB#571076.:ll 

CARLTON FIELDS, P.A. 
222 Lakeview'Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@oarltonfields.com 

Counsel for Morgan Sta'1.ley & Co. Incorporated 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Pahn Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One ffiM Plaza, Suite 400 
Chicago, IL 60611 

WPB#57 I 076.2 ! 

CARLTON FIELDS WPB 

SERVICE LIST 

ltl 004/004 

Coleman v. Morgan Stanley 
Case No; 03-CA-005045 AI 

· Notice of Hearing 
Page3 

16div-007792



10/29/2004 16:03 FAX �001/004 

lN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEM..\N (PARENT) HOLDINGS INC., 
F laintiff, 

vs. 

MOR1 }; .N STANLEY & CO., INC., 
I iefendant. 

-- - I 

CASE NO. CA 03-5045 Al 

MOR111.N STANLEY SENIOR FUNDING, INC., CASE: NO. CA 03-5165 AI 
I laintiff, 

vs. 

MAC. \l IDREWS & FORBES HOLDINGS INC., 
et al., 

1 >efendants. 

I -- ---------------

•::<•LEMAN (PARENT) HOLDINGS INC.'S AND MACANDREWS & FORBES 

l OLDINGS INC.'S RESPONSE TO MOTION FOR PROTECT1VE ORDER 

C ONCERNING THE NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

SERVED BY MAFCO ON OCTOBER 18, 2004 

] '1S&Co. has filed a motion requesting this Court to declare null and void a deposition 

notic( f erved by MAFCO that seeks to schedule the depositions of twc individuals (Mitch 

Petrick md Simon Rankin) and four corporate representatives of MSSF. MS&Co. seeks this 

relief or the ground that neither the two individuals nor MSSF presently is a party to this action. 

Concerning the deposition notice directed to Messrs. Petrick and Rankin, 

MS& :::c . 's motion is moot. MS&Co. has agreed to make both of these individuals available for 

their ·le iositions and dates have been set. 

Concerning MAFCO's deposition notice directed to  the four corporate 

repre:.e1 tatives of MSSF, MS&Co.'s motion also could be moot. deper;ding on MS&Co.' s 

respo 1s: to an inquiry we have made. Specifically, we have asked whether the corporate 

repre :e1 .tatives of MS&Co., who are scheduled to be deposed about the same issues that we had 

, . ,. 

:· 
' 
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. ·  
intend1 d to address with the MSSF corporate representatives, will be prepared to testify about 

MSSF s mowledge on those issues. We have made this request because MSSF is basically a 

sheJl .c Jr loration with no employees of its own; as a result, during the course of this litigation, 

indivic w ls employed by MS&Co. routinely have taken positions and fulfille-:l tasks on behalf of 

MSSF .\ccordingly, we expect that MS&Co.'s knowledge of the issues we intend to inquire 

about Ni l be identical to that of MS SF. 

1 MS&Co. has not yet answered our inquiry. If MS&Co. responds that the 

MS&< ;o corporate representatives will testify about MSSF's knowledge, then it will not be 

neces!ar f to proceed with the MSSF depositions, in which case MS&Co.'s motion will be moot. 

If MS & :o. responds that the MS&Co. corporate representatives will not b1� ptepared to testify 

about th: MSSF issues, then it will be necessary to proceed with the MSSF d·epositions. 

Dated: l >ctober 29, 2004 

Jerol<. �. Solovy 
Rona d r.... Manner 
Jeffn y r. Shaw 
JENI' IE � & BLOCK LLP 
One J B" .1 Plaza 
Chici .gc ., Illinois 60611 
(312: 2 !2-9350 

1111727 '4 

Respectfully submitted, 

COLEMAN (PARENT) HOLD£NGS INC. 

By: _,.�-:::::::�.--:::.:::.�-:::: 
. z -/ �-

One of Its Attornlys 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

2 
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CERTIFICATE OF SERVICE 

I HpREBY CERTIFY that a true and correct copy of the foregoing ha.s been furnished by 

Fax ru .d Federal Express to all counsel on the attached list on this '2 �· 
�

day of 

--' 2- '- ;-· . 2004. 

..------·····-·-·-··-···--., 
--·-----···· ·---·------/ .... ... ; :' . ..,,_ 

JACK SCAROLA � ' 
Florida Bar No.: 16 � 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes ::-foldings, Inc. 
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Josept Ii nno, Jr., Esquire 
Carita I 1 'ields, et al. 
222 Li k1 view A venue 
Suitel ic) 
West 1 •a: m Beach, FL 33401 

Thomas ). Yannucci, P.C. 
Thorn: lS \. Clare 
Brett r '1c Gurk 
Kirkla :ic and Ellis 
655 1� tl: Street, N.W., Suite 1200 
Washi n� ton, DC 20005 

Jerold S Solovy; Esq. 
Jenne1 & Block LLP 
One IJ JI\ [ Plaza 
Suite ,,4 >O 
Chica; :o IL 60611 

Mark ::::. Hansen, Esq. 
Kello! :g, Huber, Hansen, 
Todd ?l ?:vans, P.L.L.C. 
Sumn :r ;quare 
16151..1 Street, N.W., Suite 400 
Wash:n� ton, DC 20036-3206 

�004/004 

COUNSEL LIST 

.-. 
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IN THE FIFTEENTH JUDICIAL CIRCUlT 
TN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S 

MOTION TO COMPEL PRODUCTION OF DOCUMENTS 
RESPONSIVE TO ITS SIXTH REQUEST FOR PRODUCTION 

Pursuant to Fla. R. Civ. P. 1.380, Coleman (Parent) Holdings Inc. ("CPH"), by its 

attorneys, respectfully requests that this Court enter an Order directing Morgan S tanley & Co., 

Inc. ("Ivforgan Stanley") to produce documents responsive to Request Nos. 5, 7, and 9 in CPI·I's 

Sixth Request for Production. In support of this motion, CPH states as follows: 

I. This motion arises from Morgan Stanley ' s failure to produce documents related to 

American Household, Inc. ("AI-II"). AHI is the entity formerly known as Sunbeam Corporation 

("Sunbeam") and was created on December 18, 2002, upon Sunbeam's emergence from 

bankruptcy. MSSF, Morgan Stanley's sister company, is a substantial shareholder in A.HI -

having received those shares when its loan to Sunbeam was extinguished in the Sunbeam 

bankruptcy. AI-II is soon to be purchased by Jarden Corporation pursuant to a September 19, 

2004 Securities Purchase Agreement. 

2. On September 27, 2004, CPH served its Sixth Request for Production on Morgan 

Stanley, requesting several categories of documents relating to AHi, its impending sale to Jarden, 

and MSSF's relationship lo these entities. See Ex. A. This motion to compel relates to CPH's 

request for (1) documents reflecting, fees, monies, or compensation that Morgan Stan l ey or 

MSSF may receive from the sale of AHI (Req. No. 5); (2) documents sufficient to disclose the 

� 0011018 
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shareholders of AHI (including MSSF) and their respective interests in the company since 

December 18, 2002 (Req. No. 7); and (3) documents reflecting any payments made by AHI to 

MSSF since December 18, 2002 (Req. No. 9). In short, CPH is seeking basic inforn1ation about 

ho\v much money MSSF has received from its interest in AHI to date, as well as how much 

MSSF will receive in connection with the sale of AHI to Jarden. 

3. Responses to CPH's document request were due on Wednesday, October 27, 

2004. M.organ Stanley, however, did not respond by that date or request or receive an extension 

of time. Instead, on the evening of October 29, Morgan Stanley sent its written response to CPH, 

stating that Morgan Stanley objected to the Sixth Request for Production in its entirety and 

would not produce any documents. See Ex. B. 

4. Given Morgan Stanley's delinquent and inadequate response, CPH notified 

Morgan Stanley that CPH considered the objections to be waived as well as unfounded. Nov. 2, 

2004 Letter from M. Brody to T. Clare, at 1. In response, Morgan Stanley claimed that it had 

"advis[ed)" CPI-I by voi cemail - the day after Morgan Stanley's answers were due - that the 

answers would be tardy, and asserted that the answers were timely because CPH had not 

'"object[ed]" to the voicemail message. Nov. 3, 2004 Letter from T. Clare to M. Brody, at 1. 

5. Morgan Stanley has waived its objections to CPI-J's Sixth Request for Production 

by failing to timely respond to that request. See, e.g., Insurance Co. of North Am. v. Noya, 398 

So. 2d 836, 838 (Fla. 5th DCA 1981) (failure to timely object to discovery requests "waives 

these objections"). Morgan Stanley's assertion that leaving a voicemail message "advising" that 

it would need extra time to prepare its response is insufficient. The voicemail was left the day 

after the response was due and the burden was upon Morgan Stanley to request and receive 

consent for a late response - which Morgan Stanley failed to do. 

2 
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6. In addition, Morgan Stanley's waiver of its objections aside, CPH's motion 

should be granted be.cause the documents sought by CPH are relevant to important issues in this 

litigation, including Morgan Stanley's d efense that it was a victim rather than a perpetrator of the 

Sunbeam fraud, which lost money as a result of that fraud. As Morgan Stanley has asserted, 

"rather than being a co-participant in alleged fraud at Sunbeam, the pleadings demonstrate that 

MS & Co. was itself a victim of that fraud, as its own affiliate invested and lost hundreds of 

millions of dollars in the same transaction that is the subject of this lawsuit." Morgan Stanley 

Mot. to Dismiss at l (June 25, 2003) (emphasis in original). The requested documents would 

enable CPI-I to test whether MSSF's substantial stake in the stock of AHI actually has caused 

l'vfSSF or Morgan Stanley to incur substantial losses. as Morgan Stanley has asserted. 

7. Morgan Stanley's objections to the CPH's Sixth Request for Production, even if 

they had been timely made, are without merit. 

a. Morgan Stanley relies in its document request response to a great extent 

on the pub lic availability of the September 19, 2004 Securities Purchase Agreement for the sale 

of AHI to Jarden. That document, however, does not reveal the paiiicular percentage of AHI 

shares owned by MSSF at any paiticular time or the revenues MSSF has obtained and will obtain 

in the futt1re due to its stake in AHL That information is important to the issues in this case. 

b. Morgan Stanley also makes objections of overbreadth and relevance, 

which not only are insufficient boilerplate, but incorrect. Those objections are impossible lo 

square with l\.forgan Stanley ' s refusal to accept CPH's invitation to stipulate that Morgan S tan ley 

will not present any evidence or argument at trial about the alleged injuries that Morgan Stan ley 

or MSSF suffered as a result of the Sunbeam fraud. Morgan Stanley ' s refusal leads one to ask: if 

Morgan Stanley will not stipulate that i t  will not attempt to argue that it lost money as a result of 

having to accept AHI shares in exchange for the extinguishment in bankruptcy of the loan to 

3 
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Sunbeam, hov .. 1 can Morgan Stanley argue that CPI-I's attempt to discover the actual loss or gain 

is irrelevant and overbroad? Morgan Stanley has yet to provide an answer - because it has no 

ans\ver. 

c. Morgan Stan ley's boilerplate objections based on attorney-client privilege 

and confidentiality likewise do not justify Morgan Stanley's complete refusal to produce 

responsive documents. To the extent Morgan Stanley claims that ce1iain documents are 

privileged, Morgan Stanley can provide a privilege log, but it cannot withhold all responsive 

documents wholesale. As for Morgan Stanley's claim of confidentiality - a claim that is 

inconsistent with the position Morgan Stanley has taken in this litigation with respect to the 

documents of others - the Stipulated Confidentiality Order can be invoked to shield any 

documents as to which Morgan Stanley can make a legitimate claim of confidentiality. 

WHEREFORE, because Morgan Stanley ' s objections to and refusal to produce any 

documents responsive to CPH's Sixth Request for Production are both waived and baseless, and 

because CPH seeks docu ments that could lead to the discovery of admi�sible evidence, CPH 

respectfully requests that this Court enter an Order directing Morgan Stanley to produce 

documents responsive to Request Nos. 5, 7, and 9 of CPH's Sixth Request for Production within 

seven days. 

4 
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Dated: November 10, 2004 

Jerold S. Solovy 
Ronald L. Mam1er 

Jeffrey T. Shaw 
JENNER & BLOCK LLP 

One IBM Plaza 

Chicago, Illinois 60611 
(3 12) 222-9350 

Ii 117(1226 

John Sc 
SEAR DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 3 3402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this / O&l·--day of 
• I 

_ _,_f\_j;·( ..... /_,._\J_, _, 2004. 

JACK S,e'R{)LA 
Florid.I ar No.: I 69440 i{v-1 enney Scarola 

hhart & Shipley, P.A. 
_ _,9 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc 
and MacAndrews & Forbes Holdings, Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

141007 /018 

COUNSEL LIST 
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COLEMAN (PARENT) HOLDINGS INC., 
P1aintiff(s}, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

����������������---'/ 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

fN THE FlFTEENTH JUDIClAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 Al 

CASE NO. CA 03-5165 AI 

141008/018 

PLAINTIFF COLEMAN (PARENT) HOLDINGS INC.'S 
SIXTH REQUEST FOR PRODUCTION OF DOCUMENTS 

TO MORGAN STANLEY & CO., INC. 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys Searcy Denney Scarola 

Barnhart & Shipley P.A. and Jenner & Block LLP, hereby serves its Sixth Request for Production of 

Documents upon Morgan Stanley & Co., Inc. ("MS&Co."), and requests responses and the 

production of documents at the office of Searcy Denney Scarola Barnhart & Shipley P.A., 2139 Palm 

Beach Lakes Blvd., West Palm Beach, Florida, within thirty (30) days from the date of service. 

EXHIBIT 
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DEFINITIONS AND INSTRUCTIONS 

Except as otherwise provided below, CPH incorporates by reference its Definitions 

and Instructions set forth in CPH's First Request for Production of Documents, served on MS&Co. 

on May 9, 2003. In addition, CPH defines the following tem1s as follows: 

I. "Jarden" means Jarden Corporation, or any of its affiliates, subsidiaries, 

divisions, predecessors, successors, present and former employees, representatives, agents, attorneys, 

accountants, advisors, or all other persons acting or purporting to act on its behalf. 

2. "AHI'' means American Household, Inc. or any of its affiliates, subsidiaries, 

divisions, predecessors, successors, present and fonner employees, representatives, agents, attorneys, 

accountants, advisors, or all other persons acting or purporting to act on its behalf. 

3. "MSSF" means Morgan Stanley Senior Funding, Inc. or any of its affiliates, 

subsidiaries, divisions, predecessors, successors, present and fonner employees, representatives, 

agents, atlomeys, accountants, advisors, or all other persons acting or purporting to act on its behalf. 

4. "MS&Co." means Morgan Stanley & Co., Inc. or any of its affiliates, 

subsidiaries, divisions, predecessors, successors, present and fonner employees, representatives, 

agents, attorneys, accountants, advisors, or all other persons acting or purporting to act on its behalf 

5. "The Sale of ARI" means the transaction contemplated by the September 19, 

2004 Securities Purchase Agreement By and Among American Household, Inc., the Sellers 

Identified Herein, and Jarden Corporation. 

DOCUMENTS REQUESTED 

l. All documents involving, relating to, or referring to the The Sale of AfU, 

including, but not limited to, all documents relating to communications between or among Jarden, 

- 2 -
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MSSF, MS&Co., and/or Skadden , and all documents exchanged between or among Jarden, MSSF, 

MS&Co., and/or Skadden. 

2. All documents relating to the value of AHi for the time period beginning 

December 18, 2002 to the present. 

3. All documents referring or relating to any cash payments, consideration, or 

other item of value that MSSF expects to receive pursuant to the terms of the September 19, 2004 

Securities Purchase Agreement By and Among American Household, Inc., the Sellers Identified 

Herein, and Jarden Corporation or any other agreement related to The Sale of AHI. 

4. All documents referring or relating to the accounting or tax treatment for any 

aspect of The Sale of AHI. 

5. All documents reflecting or referring to fees, monies, or other compensation 

that MSSF, MS&Co., any affiliates of MSSF and MS&Co., and/or Skadden may receive in 

connection with TI1e Sale of AHi. 

6. All minutes of the meetings of AHI's board of directors and all materials 

distributed to AHI's board of directors in connection with those meetings. 

7. Documents sufficient to show the identity of all shareholders or security 

holders of AIU and the size and nature of their respective interests in AHI from December 18, 2002 

lo the present. 

8. All documents reflecting amounts lent or charged to, or received from or 

applied to any loans to, Sunbeam or AHi, or any debts payable by Sunbeam or ARI, to MSSF or in 

which MSSF has participated or held any interest. This request includes without limitation any loan 

histories and schedules of advances or payments made. 

- 3 -
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9. All documents reflecting any payments made by AHI to MSSF or any of its 

affiliates since December 18, 2002, including but not limited to, dividends, fees, principal or interest 

payments. 

Dated: September 27, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

-4-

COLEMAN (PARENT) HOLDINGS INC. 

John Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

141011/018 
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CERTIFICATE OF SERVICE 

The undersigned, an attorney, hereby certifies that a copy of the foregoing has been furnished 

by U.S. Mail and facsimile to the following counsel ofrecord on this 27th day of September, 2004: 

Joseph laruio, Jr. 
CARL TON FIELDS 
222 Lake View A venue 
Suite 1400 
West Palm Beach, Florida 33401 
Tel.: (561) 659-7070 
Fax: (561) 659-7368 

Thomas A. Clare 
KIRKLAND & ELLIS 
655 151h Street, N.W. 
Suite 1200 
Washington, D.C. 20005 
Tel.: (202) 879-5000 
·Fax: (202) 879-5200 

- 5 -

Deirdre E. Connell 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

�����������������-! 

JN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MORGAN STANLEY'S HESPONSE TO DEFENDANT COLEMAN (PARENT) 
HOLDINGS INC.'S SIXTH REQUEST FOR PRODUCTION OF DOCUMENTS 

141013/018 

Pursuant to Rules 1.280 and 1.350 of the Florida Rules of Civil Procedure, Defendant 

Morgan Stanley & Co. Incorporated ("'Morgan Stanley") hereby interposes the following 

objections and responses to Coleman (Parent) Holdings Inc.'s ("CPH") Sixth Request for 

Production dated September 27, 2004. 

GENERAL OBJECTIONS 

Except as otherwise provided below, Morgan Stanley incorporates by reference its 

Objections to Definitions and Instructions and its General Objections to Plaintiffs First, Second, 

Third, Fourth, and Fifth Request for Production of Documents. 

SPECIFIC RESPONSES AND OBJECTIONS 

Request No. l: All documents involving, relating to, or referring to The Sa le of AHi, 

including, but not limited to, all documents relating to communications between or among 

Jarden, MSSF, MS&Co ., and/or Skadden, and all documents exchanged between or among 

Jarden, MSSF, MS&Co., and/or Skadden. 

Morgan Stanley Response: Morgan Stanley objects to this request on the grounds that 

the request is overbroad, expressly requests the production of communications that are protected 

from discovery by the atlomey-client privilege, and improperly seeks production of materials 

EXHIBIT 

I B 
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that arc neither relevant nor reasonably calculated to lead to the discovery of admissible evidence 

to issues framed by the current pleadings in his action. The September 19, 2004 Securities 

Purchase Agreement relating to The Sale of AHI, which reflects the consideration payable to 

MSSF upon closing, is publicly available. Morgan Stanley wiU not produce additional 

documents responsive to this request. 

Request No. 2: All documents relating to the value of AHI for the time period beginning 

December 18, 2002 to the present. 

Morgan Stanlev Response: Morgan Stanley objects to this request on the grounds that 

the request is overbroad, fails to identify with reasonable particularity the documents requested, 

and improperly seeks production of materials that are neither relevant nor reasonably calculated 

to lead to the discovery of admissible evidence to issues framed by the current pleadings in his 

action. Morgan Stanley will not produce documents responsive to this request. 

Request No. 3: All documents referring or relating to any cash payments, consideration, 

or other item of value that MSSF expects to receive pursuant to the tcnns of the September 19, 

2004 Securities Purchase Agreement By and Among American Household, Inc., the Sellers 

Identified Herein, and Jarden Corporation or any other agreement related to The Sale of AHL 

Morgan Stanlev Response: The September 19, 2004 Securities Purchase Agreement 

relating to The Sale of AHi, which reflects the consideration payable to MSSF upon closing, is 

publicly available. Morgan Stanley will not produce additional documents responsive to this 

request. 

141014/018 

Request No. 4: All documents referring or relating to the accounting or tax treatment for 

any aspect of The Sale of AHi. 

2 
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Morgan Stanlev Response: Morgan Stanley objects to this request on the grounds that 

the request is overbroad and improperly seeks production of materials that are neither relevant 

nor reasonably calculated to lead to the discovery of admissible evidence to issues framed by the 

current pleadings in his action. Morgan Stanley will not produce documents responsive to this 

request. 

Request No. 5: All documents reflecting or referring to fees, monies, or other 

compensation that MSSF, MS&Co., any affiliates of MSSF and MS&Co., and/or Skadden may 

receive in connection with T11c Sale of AHL 

Morgan Stanlev Response: Morgan Stanley objects to this request on the grounds that 

the request is overbroad and improperly seeks production of materials that are neither relevant 

nor reasonably calculated to lead to the discovery of admissible evidence to issues framed by the 

current pleadings in his action. The September 19, 2004 Securities Purchase Agreement relating 

to The Sale of AHi, which reflects the consideration payable to MSSF upon closing, is publicly 

available. Morgan Stanley will not produce additional documents responsive to this request. 

Request No. 6: All minutes of the meetings of AHI's board of directors and all materials 

distributed to AT-H's board of directors in connection with those meetings. 

Morgan Stanlev Response: Morgan Stanley objects to this request on the grounds that 

the request is overbroad and improperly seeks production of materials that are neither relevant 

nor reasonably calculated to lead to the discovery of admissible evidence to issues framed by the 

current pleadings in his action. Morgan Stanley further objects to this request on the ground that 

the request seeks materials distributed to AHI's board of directors in their capacity as directors of 

a privately-held company. To the extent that such materials are relevant, they must be requested 

3 
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from AHI, which must be given an opportunity to interpose objections to the requested discovery 

on behalf of AHL Morgan Stanley will not produce documents responsive to this request. 

Request No. 7: Documents sufficient to show the identity of all shareholders or security 

holders of AHl and the size and nature of their respective interests in AHi from December 18, 

2002 to the present. 

Morgan Stanlev Response: Morgan Stanley objects to this request on the grounds that 

the request is overbroad and improperly seeks production of materials that are neither relevant 

nor reasonably calculated to lead to the discovery of admissible evidence to issues framed by the 

current pleadings in his action. Morgan Stanley will not produce documents responsive to this 

requesl. 

Request No. 8: All documents reflecting amounts lent or charged to, or received from or 

applied to any loans to, Sunbeam or AHI, or any debts payable by Sunbeam or AHI, to MSSF or 

in which M SSF has participated or held any interest. This request includes without limitation 

any loan histories and schedules of advances or payments made. 

Morgan Stanlev Response: Morgan Stanley objects to this request on the grounds that 

the request is overbroad and improperly seeks production of materials that are neither relevant 

nor reasonably calculated to lead to the discovery of admissible evidence to issues framed by the 

current pleadings in his action. The September 19, 2004 Securities Purchase Agreement relating 

to The Sale of AHl, which reflects the consideration payable to MSSF upon closing, is publicly 

available. Morgan Stanley will not produce additional documents responsive to this request. 

Request No. 9: All documents reflecting any payments made by AHI to MSSF or any of 

its affiliates since December 18, 2002, including but not limited to, dividends, fees, principal or 

interest payments. 

4 
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Morgan Stanlev Response: Morgan Stanley objects to this request on the grounds that 

the request is overbroad and improperly seeks production of materials that are neither relevant 

nor reasonably calculated to lead to the discovery of admissible evidence to issues framed by the 

current pleadings in his action. The September 19, 2004 Securities Purchase Agreement relating 

to The Sale of AHI, which reflects the consideration payable to MSSF upon closing, is publicly 

available. Morgan Stanley will not produce additional documents responsive to this request. 

CERTIFICATE OF SERVICE 

1 HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by e-mail on this 29111 day of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonctte M. Brown 
KIRKLAND & ELLIS LLP 
655 I S'h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel.for lvf01gan Stanley & Co. Incmporated 

5 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (56 I) 659-7368 
E-mail: jianno@carltonfields.com 

BY: /s/ Thomas A. Clare 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 6061 1 

141018/018 

SERVICE LIST 
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IN THE FIFTEENTH JUDICIAL ·CIRCUIT 
JN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLE:lfAN (PARENT) HOLDINGS INC., 
Plaintiff, 

VS. 

MOJ �CAN STANLEY & CO., INC., 

Defendant. 
I ------------------

CASE NO. CA 03-5045 AI 

MOJ �C AN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
Plaintiff, 

VS. 

MA1 ;J. .NDREWS & FORBES HOLDINGS INC., 
et al, 

Defendants. 

----------------'/ 

COLEMAN (PARENT) HOLDINGS INC.'S 
RESPONSE IN OPPOSITION TO MORGAN STANLJE:Y'S 

MOTION FOR PROTECTIVE ORDER TO BAR RULE 1.310 DEPOSITION 

Morgan Stanley has moved for a protective order to bar the deposition of a Morgan 

Stan le:' Rule 1.310 witness concerning the misrepresentations (including misrepresentations 

ab01.t the alleged synergies that would result from Sunbeam's acquisi1:ion at The Coleman 

Con p: ny) supposedly made by CPH and its affiliated companies . Morgan Stanley's sole ground 

for 1 bi ; relief is that, as a result of MSSF' s voluntary dismissal of its lawsuit against CPH and 
. 

MA :;-c 0, the alleged misrepresentations concerning synergies and other natters "are no longer 

rek ·a: it to any issue currently framed by the pleadings in this actio:.1 and, therefore, the 

disc >V !J"Y is not reasonably calculated to lead to the discovery of admiss ible: evidence" rn 3). 

Morgan Stanley's assertion is baseless. Although MSSF has withdrawn its complaint for 

mare) damages against CPH and MAFCO, Morgan Stanley has yet to represent that it will not 

atte1 nr t to present evidence or argument concerning the a1Jeged misrepresentations about 

sync r� ies and other matters supposedly made by CPH and its affiliates. To the contrary, i11 its 
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ans\v �r tlled in this case, Morgan Stanley seeks to plac.e the purported misrepresentations of CPH 

and i1 s .ffi.Jiates squarely in issue (Ex. A, ii 43, emphasis added): 

vlS&Co. admits that at that February 27, 1998 New York meeting [of the 
)unbeam Board of Directors at which the Coleman acquisition was approved], it 
Jrovided Sunbeam with a written "fairness opinion" regarding the fair acquisition 
Jrice of Coleman. This opinion was based on financial information provided fo 
VfS&Co. by Sunbeam, Coleman, and Arthur Andersen and on synergy analvses 
.vhich MS&Co. received from CPH. 

In sum, contrary .to Morgan Stanley's asse1tion in its motion, the t opics on which CPH 

inten is to examine Morgan Stanley's corporate representative are relevant ·:o an "issue currently 

fram :d by the [Morgan Stanley's very own] pleadings in this action." Thus, Morgan Stanley's 

rnoti• m for a protective order should be denied, and Morgan Stanley s:1ould ·be directed to 

prod· 1c � a Rule 1.310 witness to testify about the topics listed on Exhibi1: A to the deposition 

notice vithout further delay. In the alternative, if Morgan Stanley agrees t:> stipulate that it will 

not ; .tt :mpt to raise any evidence or argument at trial conc-eming synergy or other alleged 

misr• :p .esentations purportedly made by CPH or MAFCO, then the deposition would not be 

nece ;s: ry. 

Date:l: October 29, 2004 

J ero d 3. Solovy 
Ron: Llc L. Marmer 
.Tefft e) T. Shaw 
.TEN \J'i �R & BLOCK LLP 
One If M Plaza 
Chic a� o, Il linois 60611 
(312) : 22-9350 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

By: __ -_�_·"::-:-�:·.-:-_.::: __ ··:�:_ ... :._·: .. : _:::.._·-- ·_· ___ 
. . 

_·.....,· ·····.__�7-� ...... z_·:... __ _ 
One oflts Attomeys / 

/ 

John Scarola 
SEARCY DEl\1NEY SCAROLA 

BARNHART & SHIPLEY P.A. 
21 39 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33L.02-3626 
(561) 686-6300 

2 
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CERTIFICATE OF SERVICE 

I IIEREDY CERTIFY that n true and co1Tcct copy of the foregoing hn11 been furnished by 

Fax: .11· l Federal Express to all counsel on the attached list 011 this ?. 4P;ia_y of·: 

l • '-f"• ' 2004. 

-""=�-:-.:::::·-····-:--. :·-· �-·-··-··- ····-- ·7 ,. 
JACK SCAROLA / 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 

/J ,,,,.·[ -
I 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 3340;) 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Josef h .anno, Jr., Esquire 
Carlt m Fields, et al. 
222 I .al :eview A venue 
Suite 14 )0 
West P .Im Beach, FL 33401 

Thouia. D. Yannucci, P.C. 
Thon ia A. Clare 
Brett 1\1 cGurk 
Kirk! ai: j and Ellis 
655 J 51.1 Street, N.W., Suite 1200 
Wasl .ir gton, DC 20005 

Jerol i : .. Solovy, Esq. 
Jenn< =r 2: Block LLP 
One B vl Plaza 
Suite 4. -00 
Chicag 1, IL 6061 l 

Mad C . Hansen, Esq. 
Kelle gi ., Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sum1te: Square 
1615 :r-.r Strcet,N.W., Suite400 
Was! .ir mon, DC 20036-3206 . . � 

141004/007 

COUNSEL LIST 
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· IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUN'IY, FLORIDA 

CC L �l'rfAN (PARENT) HOLDINGS, IN�., 
) 

) 
) 

Plaintiff, 

"\'. 

) 2003 CA 005045 AI 
) 
) Judge Elizabeth r. Maass 
) 

MI >I GAN STANLEY & CO., INC., ) 
) 

Defendant. " ) 

ANSWER OF MORGAN STANLEY & CO. lNCORPORATEl� 

Defendant Morgan Stanley & Co. Jncoiporated ("MS & Co.") responds to 

Pl; lr. :iff Coleman (Pa:rent) Holdings, Inc.'s ("CPH") Complaint by denying generally that MS & 

Cc . 1 ngaged in any fraudulent or negligent misrepresentations, any conspiracy to defraud, that 

M ) � Co. a5sisled Sunbeam Corporation ("Sunbeam") or any employee, dire1:tor or agent of 

St nl: earn in the commission of a fraudulent scheme, or that MS & Co. otherwise defrauded CPH 

in ar. r manner. Speci.µcally, MS & Co. responds to CPH's allegations as follows: 

Nature of the Action 

l. MS & Co. denies the allegations contained in Paragraph 1. 

2. MS & Co. admits that, beginning in mid-1997, MS & �-served cis an investment 

b< nl< er for Sunbeam. MS & Co. admits that it attempted to identify a party interested in 

pt re iasing Sunbeam, and that those effo�s were ultimately unsuccessful. MS & Co. admits that 

it re :ommended that SWlbeam's management consider acquiring other companies instead and 

st gi; ested, as is conunon in corporate mergers and acquisitions, that Swibeam c:onsider, among 

01 he· options, using Sunbeam stock as part of the consideration for such an acquisition. MS & 

la! 005/007 

Cl. ienies that it had any knowledge as to the accuracy of the value of Sunbearu's stock, or that 
------. 

EXHIBIT 
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Cc. l 1ckS sufficient knowledge or infonnation to fonn a belief a5.to the truth of any remaining 

all �g itio;ns contained·in Paragraph 42 and consequently denies them. 

43. MS & Co. admits that at that February 27, 1998 New York mee::ing. it provided 

Si nt �with a written "faimess opinion" regarding the fair acquisition price of Coleman. This 

oi: [n on was based on financial infonnation provid� to MS & Co. by Sunbeam, Coleman, and 

Al th 1r Andefl!en, and on synergy analyses which MS & Co. received from CPH. The written 

fa rn :ss opinion explicitly stated that MS & Co. '.'[has] not made any independ:nt valuation or 

ap :>r: isal of the a,ssets or liabilities of (Sunbeam]." (Feb. 27, 1998 Fairness 0.?· at 3 (Ex. 4).) 

M 3 , t Co. denies any remaining allegations contained in Paragraph 43. 

44. · MS & Co. admits that the Sunbeam Board of Directors approv•:d the Coleman 

aqu sition at the Fcbruazy 27, 1998 meeting in New York. MS & Co. lacks sufficient 

kr. o-. ·ledge or information to fonn a belief as to the truth of any remaining allegations contained 

in PE ragraph 44 and consequently denies them. 

45. MS & Co. admits that it continued to provide inves�ent banl:ing services to 

S1 nl eam after the Coleman acquisition was approved. MS & Co. denies any remaining 

al ef ations contained in Paragraph 45. 

46. MS & Co. admits that the Coleman acquisition was announced on March 2. 1998. 

MS le Co. responds that the allegations contained in Paragraph 46 regarding stoc:k prices pertain 

to p1 blicly available information, and refers to such information for the truth or falsity of such 

al ef ations. To the extent that further response is required, MS & Co. lacks sufifoient knowledge 

or ir formation to fonn a belief as to the truth of the allegations contained in ��uagraph 46 and 

cc os :quently denies them. 

47. MS & Co. admits that it agreed to serve as underwriter for Sunbeam's 

S'I' oc :dinated debentures. The "c�h portion" of the consideration set forth in the Merger 

A �< ement was also financed in part through a $680 million loan made by Morgan Stan'ley 

Si ni >r Funding, an affiliate of MS & Co. (See Credit Facilities Mem.) MS & Co. lacks 

11 

�006/007 
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WHEREFORE, MS & Co. denies that CPH is entitled to any relief whatsoever, 

m ,d Lo the extent that CPH should recover any damage award, that award shc1u]d be offset by 

C P! 's failure to take appropriate steps to mitigate .its damages. MS & Co. respectfully requests 

tt at the Court enter judgment for MS & Co. dismissing the complaint with preJudice, award MS 
. . . 

& C :>. its attorneys' fees, costs and expenses, and grant such other and further relief as may be 

ji: st md proper. 

D :i.t1 d: June 23, 2003 

/'" 

osep Ianno, Jr. (FL Bar# 65 351) 
ARI.TON FIELDS 

222 Lake View Avenue - Suite 1400 
West Palm Beach, FL 33401 
Telephone: · {561) 659-7070 
Facsimile: (561) 659-7368 

ThomasD. Yannucci,P.C. 
Thomas A. Clare 
Larissa Paule-Cares · 
Brett H. McGurlc 
KIRKLAND & ELLIS 
655 15111 Street, N.W., Suite 1200 
Washington, D.C. 29005 . 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

A1TORNEYS FOR DEFENDANT, 
MORGAN STANLEY & Co. INCORPORATED. 

22 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH CO;UNTY, 
FLORIDA 

COl .E VIAN (PARENT) HOLDINGS INC., 
Plaintift: 

vs. 

MO l< iAN STANLEY & CO., INC., 
Defendant. 

I ���������������-

CASE NO. CA 03-so.:.5 AI 

MO. lC r AN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03�5165 Al 
Plaintiff, 

vs. 

MA• :1 .NDREWS & FORBES HOLDINGS INC., 
et al, 

Defendants. 

COLElVIAN (PARENT) HOLDINGS INC.'S 
RESPONSE JN OPPOSITION TO WACHOVIA BANK, N.A.'S 

MOTION TO QUASH SUBPOENA OR, IN THE ALTERNATIVE, 
MOTION FOR

.
PROTECTIVE ORDER 

.. 

' 

Wachovia Bank, N.A. ('•Wachovia") which filed its motion to quash or for a protective 

orde · c n July 29, 2004, has never scheduled its motion for a hearing and has rejected all of 

CPH's attempts to compromise this discovery dispute. CPH's subpoena c ontains 13 document 

requ.:st ;, many of which pe1iain to the issues relating to CPH's motion for contempt. Because 

this · :c mt has stricken that motion, CPH no longer is requesting contempt-related documents 

from V ·achovia. Instead, as CPH has advised Wachovia, CPH cun-ently is requesting only the 

docu rn nts responsive to Request Nos. 12 and 13 in the subpoena (Wachovia Mot., Ex. A): 

12. All documents concerning the value of American Household, Inc., or any 
Jortion of American Household, Inc . 

.t 3. All financial statements of American Household, lnc.1 

--- --------
fhe relevant time period set forth in the subpoena is January l, 2001 through the date of 

trial i 1 ·his matter. Id., Instruction No. 3. 

16div-007822



10/29/2004 08:47 FAX @002/005 

These documents clearly are relevant to the issues in this ca:;e, including Morgan 

Star le .''s defenses to CPI-l's claims. In particular, Morgan Stanley ha!i signaled that it will 

coni ;:r j that CPH's claim that Morgan Stanley participated in the Sunbeam fraud is unfounded 

bee� me MSSF, Morgan Stanley's sister company, loaned money to Sunbeam and lost hundreds 

of r ii: lions of dol lars when Sunbeam went into bankruptcy and MSSF's claim loan was 

disc ia ·ged in exchange for the stock of Sunbeam, which now is known as American Household, 

Inc. fhe documents requested from Wachovia relate directly to the value of American 

Hou ;e iold, Inc., and thus, to Morgan Stanley's contention that its sister company lost money on 

the � u: tbeam loan. 

Wachovia plainly possesses documents responsive to the above requests. Wachovia, · 

a!on. � '1ith MSSF, loaned money to Sunbeam to finance Sunbeam's acquis.ition of Coleman and 

othe: · entities - and, thus, stands on essentially the same footing as MSSF. Wachovia, like 

MS� F and other Morgan Stanley entities, has filed its own Sunbeam fraud-related lawsuit 

agai1 .st Andersen and related entities and so Wachovia is no stranger to bis controversy. The 

docu .11 :nts in question clearly would be easy to find and not burdensome to prod4ce. Wachovia 

there fo ·e should be required to produce them without farther delay. 

Conclusion. 

For the foregoing reasons, CPH respectfully requests that this Court direct Wachovia 

Ban�, : �A to produce all documents concerning the value of American Household, Inc. or any 

porti-m of American Household, Inc., and all financial statements of Amer:.can Household, Inc., 

withi :i 4 days. 

2 
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Date ::I: October 29, 2004 

Jerol j i. Solovy 
Rom k L. Manner 
Jeffr iy T. Shaw 
JEN1 ·H R & BLOCK LLP 
One �B M Plaza · 
Chic 1g ), Illinois 6061 I 
(312. 222-9350 . 

111164�!9 

Respectfully submitted, 

COLHv1AN (PARENT) HOLDINGS INC. 

B
y:"·=�::·:···:·:·:· ...... -:·: .... _. . .... ... ... ::::··· .. ��7 . �·-�·-

One of Its Attorney( / 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

3 
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CERTIFICATE OF SERVICE 

HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

. 9-J-:P.-Fax me Federal Express to all counsel on the attached list on this ?-. · day of · 

l >c�T 2004 ---' . 

JACK SCAROLA I 
Florida Bar No.: 169440 
Searcy Denney Seara Ia 

Barnhart & Shipley, P.A. 

�J-' 

2139 Palm Beach Lakes Bo·.tlevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Jose11h Ianno, Jr., Esquire 
Carll or Fie1ds, et al. 
222 : ,a \:evi ew A venue 
SuiteiiOQ 
Wes1 P llm Beach, FL 33401 

Thor 1a; D. Yannucci, P .C. 
Thor 1a; A. Clare 
Bretl J\. .cGurk 
Kirk ar d and Ellis 
655 5 h Street, N.W., Suite 1200 
Wasl1iI gton, DC 20005 

J erol j i. Solovy, Esq. 
Jenn �r & Block LLP 
One !EM Plaza 
Suite 4 WO 
Chic. ig J, IL 6061 1 

Mad. C . Hansen, Esq. 
Kell< •K :, Huber, Hansen, 
Todc J Evans, P.L.L.C. 
Sum: 1e ·Square 
1615 Iv Street, N.W., Suite400 
Wasltir gton, DC 20036-3206 

�005/005 

COUNSEL LIST 
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• 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH co6NTY, 
FLOR1DA 

COL�� IAN (PARENT) HOLDINGS INC., 
::i1aintiff, 

vs. .· 

�'1.0F G !\N STANLEY & CO., INC., 
Jefendant. 

I ------------------

CASE NO. CA 03-504:5 AI 

MOF G .\N STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
?lain tiff, 

vs. 

MAC A 'JDREWS & FORBES HOLDINGS JNC., 
et al. 

)efendants. 
I -- -----------------

COLEIVIAN (PARENT) HOLDINGS INC. 'S RESPONSE TO 
MORGAN STANLEY'S MOTION FOR PROTECTIVE ORDER 

vi organ Stanley is seeking· a protective order baning CPH from taking the deposi tion of a 

Mor�ar Stanley representative pursuant to FJa. R. Civ. P. 1.310 to addres�1 the admissibility of 

persc 1u el evaluations produced by Morgan Stanley, on the ground th.3t all factual issues 

cone< rr ing the admissibility of the evaluations have been resolved, and the Ctnly remaining issues 

are It: g� 1 ones for this Court to decide. In response to Morgan Stanley's motion, CPH has filed a 

cross ·IT otion, requesting that this Court rule that the personnel evaluations are admissible at trial. 

If thi; :::om1 grants CPH's motion, that would moot CPH's need to take the dejJosltion of a 

Mor§ ar Stanley Rule 1.310 witness on the subject of admissibility. 

�Iowever, if this Court detem1ines that there are unresolved factual issues concerning the 

admi: si 'ility of Morgan Stanley's perso1mel evaluations, CPH will need to t:ike the deposition of 

a Mo ·g 111 Stan fey Rule 1.310 witness to address those issues. Thus, in the 1�vent the Court rules 

that 1\1 tual questions remain conc.eming the admissibility of Morgan Stanley's personnel 
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evalt at ons, CPH respectfully requests that this Comt deny Morgan Stanley's _1notion for a 
• 

prote :t: ye order and direct Morgan Stanley to produce a corporate representative pursuant to 

Rule 1. JI 0 to address those issues. 

Dated: )ctober 29, 2004 

Jerol• I � . Solovy 
Rona .d L. Jvlanuer 
Jeffn y r. 'Shaw 
JEN� JE R. & BLOCK LLP 
Qne : B vi Plaza 
Chic:.g11, Illinois 60611 
(312� 2 �2-9350 

ff! 1703- -4 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS' INC. and 
MACANDREWS & FORBES HOLDINGS" INC. 

By: 
-.:-: .. :: :�:··: :-:�-�:··������---_-

·
···�:·:_::---·-·· ··-----2 

One oflts Attorney·s / 
John Scarola 
SEARCY DENNEY SCAROLA . 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

2 
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CERTIFICATE OF SERVICE 
' ·  

r HEREBY CERTIFY that a true and c01Tect copy of the foregoing has been fi.nJ'lished by 

A.. t2P.....,... . .· Fax me Federal Express to all counsel on the attached list on this · [!.;er day of
'
. · .· . 

-:_) L. I , 2004. 
. � �=.:·:·;::.:�." 
.
. 
.-:·.:.· ::·.·.·::: . .'.:··

···--

.

. ��) �·:f.-..
. 

JACK SCAROLA / 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Bamhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: {561) 684-5816 
Attorneys for Coleman(Pan�nt)Holdings Inc. 

and MacAndrews & Forbes Holdings, Inc. 
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Josep l J :inno, Jr., Esquire 
Carltc n =<'jdds, et al. 
222 1 :ik �vi�w A venue 

Suite: 4110 · 
West ?elm Beach, FL 33401 

Thon: as D. Yannucci, P.C. 

Thon-. as A. Clare 
Brett vf :Gurl( 
Kirl<li .n l and Ellis 

655 1 5tl. Street, N. W., Suite 1200 
Wash 11. \l:On, DC 20005 

Jerolc S Solovy, Esq. 
Jenne�(.: Block LLP 

One I 311 Plaza 
Suite 4.:: 00 

Chic� gc , IL 60611 

Mark C Hansen, Esq. 
Kello 5g, Huber, Hansen, 

Todd & Evans, P .L.L.C. 
Sumi: er Square 
1615 \II Street, N. W., Suite 400 
Wasliin �ton, DC 20036-3206 

�004/004 

I .  
\ 

COUNSEL LIST 

'· 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

IN THE FIFTEENTH JUDICIAL 
CIRCUIT IN AND FOR PALM BEACH 

COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF VIDEOTAPED DEPOSITION 

PLEASE TAKE NOTICE that Morgan Stanley & Company Incorporated will take the 

videotaped deposition of William Reid, pursuant to Florida Rules of Civil Procedure 1.280 and 

1.310. The oral examination will take place on November 23, 2004 at 9:30 a.m. and continue 

until complete at the offices of Kirkland & Ellis, LLP, 153 East 53rd Street, New York, New 

York, 10022. The deposition will be taken before a person authorized to administer oaths and 

recorded by stenographic and videographic means. The video operator will be Esquire 

Deposition Services of 216 E. 45th Street in New York, New York. The witness is instructed to 

bring all books, papers, and other things in his possession or under his control relevant to this 

lawsuit (and not previously produced in discovery) to the examination. 

1 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 29th day 

of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

Joseph Ianno, Jr. (FL Bar No. 655351) 
CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

2 
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Counsel for Coleman(Parent) Holdings 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 

3 
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CARLTON FIELDS, P.A. 

ESPERANTE 
222 LAKEVIEW AVENUE, SUITE 1400 

WEST PALM BBACH, FLORIDA33401-6149 

Date: October 29, 2004 

To: Jack Scarola 

Jerold Solovy/Michael Brody 
Thomas Clare 

Rebceoa Beynon/Mark Han.sen 
From: Joyce Dillard, CLA 

Client/Matter No.: 47877/14092 

ATTORNEYS AT LAW 

MAJLING ADDRF.SS 
P.0.BOX 150, WESTPALMBBACH, FL33402-0150 

TEL(S6I) 659-7070PAX (561) 65§1-7368 

FAX COVERSHEET 

I Phone Number I Fax Number 
(561) 686-6300 (561) 684-5816 

(312) 222-9350 (312) 840-7711 

(202) 879-5993 (202) 879�5200 

(202) 326. 7900 (202) 326-7999 

(561) 659-7070 (561) 659-7368 

Employee No.: 
Total N'umbei- or Pa2es Bein!! Traosndtted. lneludi.oa Cover Sheet: 31 

Message: 
Coleman v. Morgan Stanley & Co., Inc. 

To follow please find a copy of Morgan Stanley's Opposition to CPH's Motion for a 
Determination of the Admissibility of Morgan Stanley's Perfonnance Evaluations. 

� 001/031 

DOriginal to follow V'uz Rsgulll.I' Mail [] Original will Nat be Sent EZi' Orlgilr,,J wiU/ollow via Ovemight Courier 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

The information contained In this Blcsimile llMSllP Iii attomq privileged and �filS=tilll information intended only for the use of tbci iadividual or 
entity named above. rr the mder of this� Is noc the in1mlded recipient, )'OU am hereby polificd that any dis&c:minuioo, distn'butiOI\ or copy of 
this communication is striccly prohibillld. If you haw ..eceived '11iJ communication In error, -pleue tmmi:diately notif)' us by telephone (if long dis11111ce, pl4!asc call collccl) 1111d mum lhCI original mc:ssasci to ua at The above llddn:s11 via the U.S. Podal Selvicc. Thank )'OU-

•••••••••••�••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••�••••••••••••••**••••••••• 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 

(561) 659-7070 

TEl.ECOPIEROPERATOR: 
--------------------------

Wf'B#566162.3 CARLTON FlllLDS, P.A. 

TAMPA ORT.ANDO TALI.AHASSEI:!. WEST PALM BEACll ST. PEll!RSBUR.G MIAMI 
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MORGAN STANLEY & CO., INC.; 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
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FLORIDA 

CASE NO: CA 03-5045 Al 

MORGAN STANLEY & COMPANY, INC.'S OPPOSmON TO COLEMAN (PARENT) 
HOLDINGS INC.'S MOTION FOR A DETERMINATION OF THE ADMISSmILITY 

OF MQRGAN ST4NLEY PERFORMANCE EVALUATIONS 
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The Court should deny Coleman (Parent) Holdings Inc.•s ("'CPH") Motion For A 

Detennination Of The Admissibility Of Morgan Stanley & Co. Incorporated's Performance 

Evaluations (''Motiont') because the snippets of Mr. Strong's evaluations are grossly misleading, 

are not relevant, and constitute hearsay. But most importantly, the snippets should be excluded 

because CPH is offering the docwnents �lely as evidence of Mr. Strong's propensity or bad 

character, which is specifically prohibited by the Florida Rules of Evidence. Finally, even if Mr. 

Strong's evaluations had some minimal relevance. the Court should exclude the snippets unless 

all five years of Mr. Strong's evaluations are presented to the jury. And that would waste the 

court's time, lead to jury confusion, and unduly prejudice Mr. Strong and Morgan Stanley. 

Indeed, what is clear from the plaintiff's Motion To Amend Its Complaint To Add A Claim For 

Punifrve Damages ("Motion to Amend,,) iUld this Motion, is that CPH does not intend to try 

Morgan Stanley for participation in the ''3 step plan" allegedly hatched by Sunbeam in 1996, but 

instead try Mr. Strong for being a investment banker wbo earns money for his fum and is paid 

for his services. 

!_ACTS 

On March 15, 2004 the Court ordered Morgan St.anley to produce. over o�jection,t 

employee performance evaluations for seven years to the extent the evaluations reflected: 

• All references (positive or negative) to work perfoIIJled by the employee on 
Sunbeam-related engagements. 

• All references (positive or negative) to the employee's performance in fee 
generation. 

1 Feb. 17, 2004 Morgan Stanley Opp. to cPH Mot. to Compel Prod of Doc;s Reloting to Employee 
Performance. 

1 
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• All references (positive or negative) to the employee's perfo:nnance of due 
diligence activities. regardless of whether designated. specifically as such. 

• All references (positive or negative) to the employee"& truthfulness, veracity, 
or moral turpitude. 

(Mar. 15, 2004 Modified Order Granting in Part and Denying in Part Plf. CPH Mot. to Compel 

Prod. of Docs. Relating to Employee Performance at 2 ("March 15 Order"") (Ex. 1).)2 

It! 005/0 31 

Thereafter Morgan Stanley produced. 1044 pages of documents, which consisted of 

performance evaluations for 28 Morgan Stanley employees who in one way or another ''worked" 

on the Coleman transaction. Out of that thousand pages of documents, CPH selected 16 snippets 

on 13 pages, and argued in their Motion to Amend, that one Morgan Stanley employee. William 

Strong, "got the message and understood precisely what he had to do to advance his career at 

Morgan Stanley -he had to bring in fees - and he was prepared to do whatever was required.'' 

(Sept 21, 2004 Motion to Amend. at 4.) 

In the cmrent Motion, Mr. Strong's conduct has swelled to "'unethical'" and ''engag[mg] 

in questionable business practices,,, and that Morgan Stanley has been accused of "rewarding 

[Strong's] ethically dubious tactics." (Ocl 22, 2004 Coleman (Parent) Holdings lnc.'s Mot For 

2 Morgan Stanley has repeatedly disputed the. admissibility and relovancy oftbc pert'onmnce evaluations. First, 
on July 6, 2004, CPH sm"ed its Seeond Set of Requests for AdmissiOll, which sought the authentication of Morgan 
Stanley's employee pcrfumumce evaluations and the admission 1hat such documents were "regularly conducted 
business activity within the meaning of Florida Evidence Code§ 90.803(6)." (See July 61 2004 CPH's 2"d Set of 
Reqs. for Admiss. at 2.) Morpn Stanley denied the evalualions arc business records. (Aug. S, 2004 MoJgan 
Stanley Resp. & Objs. to CPH 2"" Set of Reqs. for Adllliss. at 2-3 (Bx. 2).) CPH then filed its Motion To Amend Its 
Complaint To Seek Punitive Daroages on Septeznber 21, 2004. CPH11 factual proffer ciEed as "evidence" tru: 
evaluations at issue here, to which Morgan Stanley objected to on the gnnll1ds asserted here. Morgan Stanley also 
filed a motion to strike the factual proffer. (See Oct. 22, 2004 Morgan Stanley Mot. to Suib Evidence from CPH's 
Mot. to Am. Its Compl. to Seek Punitive Damages.) Then, on ScpteJilbcr 30, 2004, CPH served a notice of 
deposition for testimony on the ''a.uthmlticity, creation, use, mainteDaDCo, and business purpose" of the persomlel 
evaluations. (Sept. 30, 2004 Notice of Taking Dep. at 4.) Asain, Morgan Stanley objected and filed a motion fot a 
protective order. (Oct 19, 2004 Motion for Protective Order.) 

2 
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A Determination Of The Admis. Of Morgan Stanley & Co. Incorporated's Perfonnance 

Evaluations at 3.) None of this lawyer manufactured hyperbole is in the documents at issue. 

CPH' s motion requests that the Court not only enter an otder on the admissibility of the 

snippets, but also rule on the admissibility of all 1044 pages of evaluations without examining 

their contents. (Motion at 2.) 

That would be error. 

ARGQMENT 

I. The Court Must Determine The Admissibility Of The Personnel Evaluations 
Document By Document, Not By AD Omnibus Motion. 

The 1044 pages of personnel evaluations are a compilation of commentary ftom various 

Morgan Stanley personnel - some identified, some anonymous) some supervisory, some 

subordinate - spanning 7 yearsl that have almost nothing to do with Sunbeam or the Coleman 

transaction. There is no principled basis for the Court to rule on the admissibility of all these 

documents in buJk without CPH first offering the document evidence, giving Morgan Stanley an 

opportunity to object, and the Court an opportunity to examine the documents and rule on the 

objections. 

For example, Florida Rule of Evidence § 90.803(18)(d) governs the admissibility of 

hearsay admissions. Specifically, section 90.803(18){d) provides that "[a] statement [made] by 

the party's a.gent or servant concetning a matter within the scope of the agency or employment 

thereo.( made during the existence of the relationship" is an exception to section 90.802. This 

evidenthu:y rule has been applied by the Florida courts in the manner of a three-part conjunctive 

3 Pursuant to Um Court's March 15 Order, Morgan Stanley reviewed and produced employee performance 
evaluations for a seven-year period. Mr. Strong bad only five � of evaluatiom. 
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test, which delineates the "requirements for the admissibility of an employee's admission against 

the interests of his employer'' as the following: "(1) the declarant is an employee of the 

employer, (2) the matter is within the scope of the employment; and (3) the employee made the 

statement while employed by that employer." Chaney v. Wf11n Dixie. Stores, /�., 605 So. 2d 

527, 529 (Fla. 2d DCA 1992). Moreover, as Judge Campbell noted in his dissent. there must be 

evidence offered by the proponent that the witness has personal knowledge of the facts asserted 

in the statement. Id. at 531 (citing Keyes v. To.llahossee Mem. Regional Med. Ctr.� 579 So. 2d 

201, 204-205 (Fla. l It DCA 1991); but see, Miami v. Fletcher, 161 So. 2d 638, 639 (Fla. 3d DCA 

1964).4 

CPH not only failed to analyze each snippet in accordanc.;e with Chaney, but CPH made 

absolutely no proffer as the 1044 pages of documents. As a result, the Collrt cannot rule in a 

blanket order that the evaluations are admissible en masse. 

Il. CPH May Not Mislead The Jury By Presenting Merely The Snippets Of Morgan 
Stanley's Employee Performance Evaluations Which It Deems Helpful To Its Case. 

If CPH is pennitted to introduce into evidence snippets of Mr. Strong's performance, the 

Court must apply the "rule of completeness.�· The rule provides that ''[w}hen a writing or 

recorded statement or part thereof is introduced by a party, an adverse party may require him or 

her at that time to introduce any other part or 11.ny other writing.or recordell statement that in 

fairness ought to be considered contemporaneously." Fla. R.. Evid. § 90.108 (emphasis added). 

This rule - which is fundamentally a rule of fairness - is intended to preclude the c.;herry

picking of eviden4.ie, and to permit the trier of fact to hear the facts in fair and not misleading 

manner. 

4 There ii a split of authority on this issue in Florida. 'Ihc Po\lrth District does not appear to have iulcd. 
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The "rule of completeness,, has consjstently been applied by Florida courts in :furtherance 

oftbis goal of fairness. See, e.g., McGee v. State, No. 1003-237, 2004 WL 2146695, at "1 (Fla. 

I 't DCA Sept. 27, 2004) (reversing conviction because court erred under the rule of 

completeness, in excluding after the state's introd�tion of incriminating statements by the 

appellant, his contemporaneous consistent statements); Eberhardt v. State, 550 So. 2d 102, 105 

(Fla. 151 DCA 1989) (reversing conviction and holding that the rule of completeness is designed 

to promote fairness by allowing introduction of the complete testimony (or writing) "necessary 

for the jury to accurately perceive the whole context of what has t:ransplled'"). 
c 

By invoking the rule of completeness, the Court will ensure that CPH's cherry-picked 

comments are fairly counter-balanced by other contemporaneous evaluations. For example, 

CPH proposes to jntroduce the following hearsay - and anonymous hearsay on hearsay -

about Mr. Strong .from his 1997 performance evaluation: 

Bill continues to suffer the consequences of less then a 
suaightfoJWard approach. Gives people, including me� the 
impression that he is not completely upfront. This needs to 
improve; there are numerous approaches to me from very credible 
people on this issue. 

(MSC0085462.)S 

Through application of the "'rule of completeness," the fact finder will also be able to 

hear that John Spence, a colleague of Mr. Strong's believed that "'Bill's judgment and decision 

making are tremendous strengths," and that "[h]c is a rational and analytical thinker with 

extraordinary ability to cut through a variety of complex issues"' (MSC0085460), or that Saul 

Nathan deemed Mr. Strong "one of the most outstanding senior officers [that he had] come 

s Morgan SUUJiey production docwuems referenced herein aro attached u &ln'bit A to CPH's Motion. 
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across .. . a model for the involved, supportive and well-rounded corporate financier" 

(MSC0085462), or that Ruth Porat commented that Mr. Strong ""has a tremendous work ethic 

and very strong execution skills ... , His blend of strong deal skills and administrative skills is 

rare" (MSC0085462). In fact, the jury would be entitled to en abundance of positive evaluation 

comments: 

• During one potential IPO, the client wanted to proceed with their filing. 
The collective MSDW view was that the client should wait until early 
1999 to file. Bm effectively persuaded the client to follow that advice, 
even though the two co-managers on the deal both recommended that the 
client file immediately. (John Spence (1998) MSC0085478.) 

• He is very focused on their [client] needs and issues, ensures that they get 
first class service whether from him or a product group but can also 
effectively deliver a hard message when he must. (James Stynes (1998) 
MSC008S478.) 

• He is incredibly energetic, very diligent. (Tarek Abdel-Meguid (1998) 
MSC0085477.) 

• Bill has established a high profile reputation within the Cbicago business 
community, and is proactively sought out because of his statute and 
referrals, both from clients and other professionals such as attorneys. 
(Francis Oelerich (1998) MSC0085477.) 

• I believe Bill is one of the most effective coverage of6.ceis in IBD. 
Clients tiust and respect his judgment. He has built [sic] the trust through 
a combination of consistent hard work on their behalf and excellent 
judgment. (Ruth Porat (1998} MSC0085478.) 

• Outstanding understanding of client,s needs •... (James Glascott (C), 
Robert Niehaus (1998) MSC0085478.) 

• Excellent deal judgment - Bill is vr:ry effective managing transactions to 
get the right outcome for the client and the mm. (Ruth Porat (1998) 
MSC0085479.) 

• Solid grounding in all aspects of baolcing; M&A, debt, equity, etc .... 
Oood communicator - always keeps teams fully informed/responds 
promptly to all communications. (James Styncs (1998) MSC0085479.) 
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• I have difficulty identifying development areas . . .. On every dimension 
- execution skills, leadership and teamwork, Bill is at the top of my list 
(Ruth Porat (1998) MSC0085481.) 

• Bill is, by some distance, the best manager, leader and all-around banker 
I've worked for or with. (anonymous (1998) MSC008S483.) 

• Bill is the consummate senior banker. (anonymous (1998) MSC0085485.) 

• In my opinion, Bill is one of the tlllly outstanding professionals in the 
industry. (anonymous (1998) MSC0085485.) 

• Bill is one of the best bankers I have worked with .. .. (anonymous (1998) 
MSC0085485.) 

• Bill is a great team player.... Communication is another one of Bill's 
hallmarks, (Steven Alley (1997) MSC0085458.) 

• [Clients] tmst his judgment and rely on him for guidance without question. 
His strength with clients comes from the combination of strong deal 
judgment and work ethic. (Ruth Porat (1997) MSC00854S9.) 

• When the Company pre-announced weaker than expected earnings, he 
very adeptly turned the business into a high yield deal . . .. (Ruth Porat 
(1997) MSC008S4S9.} 

• Bill is extremely knowledgeable about a wide may of banking products. 
He quickly identifies the relevant issues, has so'lllld judgment and 
articulates himself very concisely. (Christopher Niehaus (1997) 
MSC0085460.) 

• Bill's judgment and decision making are tremendous strengths. He is a 
rational and analytical thinker with, extraordinary ability to cut through a 
variety of complex issues . . .. When I have had difficult situations to deal 
with, I have frequently turned to Bill for a sanity check on my judgments. 
Bill's communication skills are quite strong .. .. (John Spence (1997) 
MSC0085460.) 

• Bill is a model for the involved, supportive and well-rounded corporate 
financier. Would that all coverage officers had bis depth of relationships, 
strategic foresight and attention to detail. (Saul Nathan (1997) 
MSC0085462.) 

• Bill is one of the best bankers I've ever seen, and is, without a doubt the 
best manager I've seen. He leads by example - meaning hard work, 
integrity, creativity and extreme commitment to the .finn ... . (anonymous 
(1997) MSC0085463.) 
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• He bas a way of being quite intense and driving people but in such a 
pleasing way that he is not intimidating. (anonymous (1997) 
MSC008S463.) 

• Several times this year I went to Bill with complicated issues that needed 
senior focus. Bill never pushed me off, and on every occasion, helped me 
resolve the situation in the right way for the Firm. the client, and me (in 
that order). (anonymous (1997) MSC008S463.) 

• I truly believe that he may be our single most valuable resource . . . . He is 
a textbook senior banker. (anonymous (1997) MSC0085465.) 

• Outstanding professional skills at every level, ftom CFO communication 
to understanding client politics to the mid-period discount rate adjustment 
of a DCF. Bill eats, sleeps, dreams about banking. The result speaks for 
itself. (Derek Kirkland (1996) MSC0085440,) 

• Bill is a great communicator. He is an excellent ambassador for the Finn. 
(Steven Alley (1996) MSC0085440.) 

• Chicago team developing nicely to his credit. (Joseph Perella (1996) 
MSC008S441.) 

• Outstanding. I would follow Bill anywhere (almost). Bill is the kind of 
colleague that will keep me at MSCo. long after the money is in the bank. 
{Derek Kirkland (1996) MSC008S441).) 

• Bill is a franchise player. He represents the Finn well in the region. He 
contributes to committees, recruits and tries to build his team. He works 
to support the other departments and tries to promote a partnership culture. 
He's probably the only colleague who will ask my opinion or support on a 
partner-to-partner basis. (Richard Kauffinan (1996) MSC0085442.) 

• Commercial instincts are shmp . . . does not drop the ball • • .. (Joseph 
Perella (1995) MSC0085422.) 

• Bill is a franchise player. He is completely committed to the finn .. . . 
(Richard Kauffman (1995) MSC0085422.) 

• Bill is building real presence in the Midwest that is enhancing the MS 
franchise greatly. (Gary Parr (1995) MSC008S422.) 

• He is a role model to all who work with him or for him. (Richard Swift 
(1995) MSC0085423.) 

• Bill has great potential and is pro'\llng it. (Joseph Perella (1995) 
MSC0085424.) 

8 
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• [A] sounding board of outstanding investment banking judgment .... 
(anonymous (1995) MSC0085425.) 

• Bill works hard, gives 100%, and always does what is right for the client 
and for MS. (anonymous (1995) MSC008542S.) 

• Great with clients, very effectively deals with CFO level clients because of 
his excellent judgment. presence, and trustworthiness. Focused, 
dedicated, hardworking and intense. Team player, team builder. (Robert 
Matschullat (1993) MSC008S405.) 

• On management skills alone, he can be extremely valuable to MS over the 
long term. (Jon Anda (1993) MSC008S407,) 

• Bill is a model of senior client relationship manager . . .. He displays 
excellent priority and goal setting skills, is an excellent listener and 
provides exemplaxy leadership both in internal and client meeting 
situations. (John Crompton (1993) MSC008S407.) 

• Bill has no major weaknesses. (Robert Scott (1993) MSC008S407.) 

• The quintessential coverage officer . .. . (Charles Stonehill (1993) 
MSC0085407.) 

• Bm is a very effective communicator . . .  he will bend over backwards to 
update and post me on developments. (anon)'Dlous (1993) MSC008S409.) 

• Bill does a great job at setting and communicating his vision. Keeping 
staff infonned as to all aspects of the business. (anonymous (1993) 
MSC008S409.) 

• Bill is simply the best manager I have worked for jn my career, I make 
that statement Without hesitation. (auonymous (1993) MSC008S409.) 

• Thoughtful. Bill is reflective and exercises good judgment on both 
internal and client matters. (anonymous (1993) MSC0085410.) 

� 0 1 2/031 

Only through the presentation ?f complete docum.entaJ:y evidence will a fact finder have a 18.ir, 

accurate and non.confusing picture of the facts of this case. 

III. CPH Is Offering The Snippets Of Mr. Strong's Evaluations As Propensity Evidence, 
Which Is Prohibited By Rule 90.404. 

CPH admits that it is offering William Strong's snippets as evidence of his bad character 

and propensity to act unethically: 
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The documents [evaluations] delllonstrate that, prior to assigning 
Stron& to the Sunbeam deal, Morgan Stanley senior management 
was well aware of S1rong's propensity to enpge in questionable 
business practices and unethical behavior to achieve the fee . 
objectives demanded ofbim. 

(Motion at 3 (emphasis added).) 

ig)0 1 3 /03 1 

Florida law is clear and codified: "[e]vidence of a person's character or a trait of 

character is inadmissible to prove action in conformity with it on a particular occasion .... " Fla. 

R. Evid. § 90.404(1). Moreover, if CPH is proffering the six snippets as "other crimes. wrongs, 

or acts," CPH makes no attempt to show how the comments rise to the level of "crimes or 

wrongs" or that the snippets are ''relevant to prove a material fact at issue." In the absence of 

these two foundational proffers, the evaluations are inadmissible because the evidence is 

"relevant solely to prove bad ch,,,."cter or propensity." Fla. R. Bvid. § 90.404(2)(a) (emphasis 

added); see, e.g., Midtown Enters., Inc. v. Local Contractors, Inc., 785 So. 2d 578, 581 (Fla. 3d 

DCA 2001) (holding that evidence regarding bad acts was not relevant or essential to prove a 

material fact and served only to demonstrate bad character and propensity) (citing Smith v. 

Hooligan's Pub & Oyster Bo.r, Ltd., 753 So. 2d 596, 600 (Fla. 3d DCA 2000). 

None of the evaluations at issue mention Mr. Strong's work on Sunbeam-the subject 

matter of the case before this Court. These evaluations of evidence are, therefore, irrelevant. 

Further, CPH admits that jt is offering the selected evaluations as evidence designed purely to 

show Mr. Strona's bad character or propensity to act unethically. The evaluations are not 

admissible for that pUipose. 

IV. The Probati've Vaine Of Mr. Strong's Performance Evaluations Is Far Outweighed 
By Their Undue Prejudice ADd Likelihood For Confnsion. 

Even when evidence tending to prove bad character or propensity survives analysis under 

section 90.404, the evidence may still be inadmissible under section 90.403. This rule provides 

10 
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that "(r]elevant evidence is inadmissible if its probative value is s11bsttmtially outweighed lzy the 

danger of unfair prejudice, confusio11 ()/issues, mislsading thejuryt 01' needless presentation of 

cumulative evidence." Fla. R. Evid. § 90.403 (empham.s added). 

The o-verwhelming majority of Mr. Strong's employee performance eNaluations or CPH 

claims do not mention and have no bearing on the Coleman transaction. The adlllission of Mr. 

Strong's evaluations f'or five of the past seven years would be a monumental waste court of time, 

confuse the jury, and prejudice Morgan Stanley and Mr. Strong. 

CPH will not try its "three step" fraud claim as p�ed. Instead, CP.H intends to try. Mr. 

Strong on matters unrelated to Sunbe� and then argiie his "mere presence'' with Sunbeam -

given bis 'ci,ad character'' -is enough to find Morgan Stanley liable for Sunbeam's fraud. This 

strategy is prohibited by section 90.403. See Midtown Enterprises, Inc., 785 So. 2d at 581 

(holding that the probative value of the proffered evidence was outweighed by its prejudicial 

effect, and therefore properly excluded.); Long Term Care Foundation. Inc. v, Martin, 778 So. 2d 

1100, 1103 (Fla. 5th DCA 2001} (reversing the trial court's admission of evidence on the on the 

basis that it's probative value was "outweighed by the unfair prejudice apinst the center"); 

Simmons v. Baptist Hosp. of Miami. Inc., 454 So . 2d 681, 682 (Fla. 3d DCA 1984) (finding that 

the probative value of even somewhat relevant evidence can be excluded on the basis of undue 

prejudice). . 

V. Employee Performance Evaluations Are Not Business Records. 

CPH argues that Morgan Stanley's employee perfonnance evaluations are admissible as 

business records. There is no Florida decision on point. 6 

6 CF Chemicals, Inc. v. Florida Department of Labor and Employmenr Security, 400 So. 2d 846 (Fla. 2d DCA 
1981) is not on poinl Although a document entitled an "Employee Relations Aimlysis" was admitted under the 

(Continued ... ) 
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In GeorSia., the court in Finch v. Caldwell, 273 S.E.2d 216 (Ga. Ct. App. 1980) held that 

clisciplinary reports concerning employees did not qualify as business records because the reports 

reflected narrative observations of supervisors that merely expressed the supervisors' opinions. 

See also, Casey v. State, 523 S.E.2d 395, 397 (Ga. Ct. App. 1999) (refusing to admit employee 

evaluation because "[b ]usiness records are admissible if the record reflects an act, occurrence or 

event - not an opinion''). 

Massachusetts courts have held likewise: "[ o ]pinions contained in business records are 

not admissible unless they fall within some other exception to the hearsay rule,'' and that 

employee perfonnance evaluations, "by their very nature consisted almost entirely of judgmental 

evaluations and opinions and, as SU.Ch, were not admissible under the business records exception 

to the hearsay rule." Burke \I. Memorial Hosp., SSS N.B.2d 1146, 1149 (Mass. Ct.. App. 1990) 

(quoted and discussed in Vassallo v. Baxter Healthcare Corp., 696 N.E.2d 909, 920-21 (Mass. 

1998) (finding that scientific studies containing primarily factual data were admissible, in 

contrast to the pmely subjective nature of employee perforniance evaluations). 

These cases, and cases in other states, are consistent with the inherent nature of business 

records. The United States Supreme Court has distinguished ad hoc records, such as accident 

reports from general business records in that "[a]n accident report may affect that business in the 

sense that it affords information on which the management may acl It is not. however, typical of 

entries made systematically or as a matter of routine to record events or occurrences, to reflect 

transactions with others, or to provide internal controls." Palmtzr v. Hoffman, 318 U.S. 109, 113 

business records exception, the document altendance records, UDliko perfomwice evaluations, contaUied no opinion 
or other subjective data. Pritchard v. MacNeal Hosp., 960 F. SUpp. 1321, 1325 (N.D. DL 1997) (emphasis added), is 
also distinguishable. In Pritchard, the c:Olllt found that "employee evaluations, notice of warning. and supervisor 
memoranda" which were "made by Pritchard's supe�ors, pb'SOM wUh di1ect, pel'sonal knowledge of her 
performance,'' were granted a business reeord exception. CPHhas not proffered any similar cwidence. 

12 
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(1943). But even if a report is regularly created. if it is not comprised of a '�ecessary 

componenf" of the company's "daily operation,"' then it is not. ''inherently trustworthy as the 

product of a necessary habit of accuracy," whereby inaccuracies would be readily detected as a 

result of the constant reliance on the data. Owens-Rlinois v. A.rm.strong, 591A.2d544, SSO (Md. 

Ct. App. 1991). affd in part, rev'd in part on other grounds. 604 A.2d 47 (Md. 1992) (further 

identifying. amoni other, payrolls, accounts receivable and payable, bills of lading as examples 

of the types of records admitted pursuant to the busine&S records cxception)7 

Florida requires that "opinions" in business records must satisfy the admissibility 

requirements of section 90. 701 governing lay opinion. This suggests strongly that personnel 

evaluations are not automatically and without more. business records. Employee performance 

evaluations quite plainly are not conducive to the trust and credibility accorded business records. 

They are not habitual; there is plausible temptation to err; they are not depended on regularly so 

7 See a/s(}, S Wigmore on Evidence § 1522 (Chadbourne rev. 1974), which attributes the hlberent guanntee t>f 
. trustworthiness and crecb"'bility of a busines!ii record to the following: 

(I) The habit aud system of making such a tcCOrd wilh regularity calla for 
accuracy through tbe interest and purpose of the enttant; and "the: influence of 
habit may be relied on, by very inertia, to prevent C1111ual inaccuracies and to 
countcracl the possible temptation to Jnissratemim.ts. 
(2) Since the entries recoxd a regular course ofbusinesa tlaosactiODS, an enot or 
misstatement is almost certain t be detected and the result disputed by those 
doaling with the entrant; misstatements cannot safely be made. if at all. except 
by a S}'!tematic: and colJlpICb.ensive plan of falsification. As a rule, this fact (if 
no motive of honest obtained) would deter all but 1he most daring and · 
unscmpulous ftoDl attempting the task; the ordinary man may be aslilllnCd to 
decline to undertake it. ln the long run this operal!:s with fair effect to secure 
ac:c�. 

(3) If, in addition to this, the entr.mt makes the record Wlder a duty to an 
employer or other superior, there is the additional risk of censure and disgJllCc 
from the superior, in ease of inaccuracies - a morive on the whole the most 
powerful and most palpable of the three. 

13 
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as to detect errors or falsehoods; and employees are not under an affinnative obligation to 

contribute to their creation. 

CPH does not cite a single case for its bold statement that the evaluations are admjssible 

lay opinion. Lay opinion, of course, must be based on personal knowledge. Section 90.604 

states that "except as provided in section 90. 702, a witness may not testify to a matter unless 

evidence is introduced which is sufficient to support a finding that the witness has personal 

knowledge of the matter.'" (Emphasis added.) CPH has not introduced any evidence that Robert 

Scott, Kirsten Feldman, Richard Kauffinan. Tarek Abdel-Meguid, Joseph Perell, or "an 

investment banker who worked for Strong,, ·have personal knowledge sufficient to qualify the 

selected snippets as business records. 

VI. Morgan Stanley's Employee Performance Evaluations Of Mr. Strong Are Not 
Admissions. 

AB previously discussed in Section I, supra, under the Chaney test three elements must be 

met for an employee?s statement to be admitted into evidence as an admission of his or her 

employer. Contrary to the misleading statements of CPH. Florida courts have twice - not 

repeatedly - held that some internal employee reports were admissible under the party 

admission exception to the hearsay rule. Both cases. however, are distinguishable :from the facts 

here. 

In Lee v. Department of Health and Rehabilitative Services, 698 So. 2d 1194. 1200 (Fla. 

1997), for example, the report was created by an employee/investigator whose job responsibility 

was the creation of this report. Further, while the report itself was deemed admisnole, the 

admissibility of the second layer of hearsay - that of the personnel contributing mfonnation to 

the employee/investigator - was not decided. 

14 

16div-007850



1 0/ 2 9 / 2 004 17 : 26 F A X  561 6 5 9  7368 CARL TON FIELDS WPB � 0 1 8 / 0 3 1 

A similar result was held in Scholz v. RDV Sports, lrzc. , 710 So. 2d 61 8 (Fla 5th DCA 

1 998), a wrongful discharge case involving the Orlando Magic professional basketball team. In 

Scholz, the court refused to attribute to RDV Sports, Inc. - an owner of the Magic -statements 

made by a Magic player regarding the company's decisions as to Scholz's employment The 

court found that the employee's responsibilities did not include personnel issues, thereby 

precluding the admissions hearsay exception. Id. , at 628. See also. Zaben 'V. Air Products and 

Chemicals, Inc., 129 F.Jd 1453, 1455 (1 1th Cir. 1997) (holding that employees statements were 

not admissions because the declarants neither had "input in the RIF decisions [nor] played any 

role in Lewis' dismissal"); Daley v. Wellpoint Health Netwo1'1cs, Irzc. 146 F. Supp. 2d 92, 101-

1 02 (D. Mass. 2001) (holding hearsay on hearsay not admissible). 

The excerpts contained in CPH's Motion are rep1ete with the "double-hearsay'' issues 

which concerned the Daley court. For example, :Mr. K.miffinan was relying on the statement.s of 

others when he wrote that ''those reporting to Strong were 'afraid of Bill's reaction. "' (Motion at 

S; MSC008S424.) Similarly. Mr. Abdel-Meguid's statement that he "continue[s] to hear 

comments about [Strong's] greater general concern for his own people/business unit relative to 

the Firm's best interest,, is clearly founded on inadmissible hearsa.y. (Id at 6; see 

MSC0085480.) And he could not have known that Mr. Strong 4'[g]ives people ... the impression 

that he is not completely upfront" without having been told this by others. (Id.; see 

MSC008548 l .) 

Finally, CPH has proffered no evidence that the opinions are based on personal 

knowledge, e'Yen when the hearsay on hearsay is not clearly evident. See Section I, supra. 

CONCLUSION 

The Court mould deny CPH's Motion because the documents are inadmissible hearsay. 

But even if some of the evaluations at issue are deemed business records or admissions, the 

15 
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document.s are pure and simple character and propensity evidence excludable under section 

90.404. Finally, Mr. Strong's evaluations should be excluded under section 90.403 because 

either singly or when considered with all the evaluations that the Court must in fairness admit 

under section 90.108, they would lead to jury confusi�n and unduly prejudice Mr. SU-Ong and 

Morgan Stanley. 
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. . . 

eot.m4AN,.(P� HOu>��·JN9.; .. , .. : ·  

Plaintiff; 

v. 

MORGAN STANLEY & CO., INC., 

Defandaut. 

MORGAN ST.ANLBY SBNIORFUNDJNG, INC., 

Plaintiff. 

v. 

MACANPRBWS & F9���QI;.µJNGS, INC., 
Defendant 

IN THB cm.corr COURT OFTHB 
PIFTBBNTB JUDICW.. cm.curr 
JN AND FOR.PALMBBACH 
COUNTY, FLORIDA 

CASE NO: CA 03.5045 Al 

CASB NO: CA 03-5165 AI. 

:·· . . • �--j ... ,, ·.• • • : ' . ' 

MODIFIED ORDER GRANTING IN PART AND ppYINGIN PART 
PLAJNTD'll' COLEMAN <PARENT> HOLDINGS INC.'S. MQTION IO COMPEL 

l'RODUClJON OFl>OCD}fENTS ltELATING TOEMJ'LOYD PERFQB.MANCE 

THIS CAUSE having come befOro the Couxt on im OnW entered Mmch 3, 2004 on 

PWntift'Coleman (Parent) Holdinp Inc. •s Motion to Compel Pft>duotion of Documellts Relating 

To Employee Perfomrmce, and the Court haviug miewed the pteadfnp on file, being ad'\'ised 

of tho parties agreemcut to the modification, and otherwise being 6llly adtrised iD. the premises. it 

is �by 

ORDERED AND ADJUDGED es follows: 

1 .  The Motion is Granted In Part, and. Deoied. In Part. 

· - . ... 

ltJ 0 23/03 1 
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2. Defmdant shall produce, on or bdbro April 2, 2004, copies of docum.mts 

iesponsive to Plaiiltiffs May 9. 2003 Request to Produce munber 44 for the :MorpD Stanley 

cmployeea who worked on the 1997-98 Sunbeam-related. c=ngagcments. Spcci.fically, Morgan 

Stmtl.ey shall produce, f.or those � and fur the time pcriocl from 1992 tbJOush and 

including 1998: 

(a) All roftmlces (positive or negative) to woD: parimned by the employee 
on SUDbe81:n-related engagemmts. 

(b) All � (positive or negative) to tho employeeas pedimnance in fee 
geuaraticm. 

(c) All � (positive or negative) to tho mnployec's perfomum.co of due 
dilipnce actiWies. regardless of whether designated specifically as sudi. 

(d) All refmences (positive or negative) to die employee'& tmtbfblness, 
veracity, or moral tmpitude, 

Privileged information only may be redacbd. 

3. Defendant &hall produce, on or befbre April 2, 2004, additional documents (if 

any) responsMi to Plaintifl"s May 9, 2003 Request to Procfuge :numbers 4.5 mid 46. . 

4. This ruling is without prejudice to Plaintiff's ability t.o request additional 

employee performanco-related discoveiy based upon the contait of the production requested 

punuant ta this Order. 

S. Thia onter supmedes the Order Granting Jn Part ml Denying Jn Part Plaintifra 

Mo1ion to Compel Production of Documm.ta Reta1itlg to Employee Perfonmmc;o enteled. by this 
..... _'L 3 &;��� . Court on .lYU!Wa • 2004, 't<if;�·s/... . u .. -. . . ·. 

DONE AND OBDERED in West Pahn Beach, Palm Beach eoumr.. Ploiicta dµa -. "'I.In,,.._ ;:.·�. i - . . 
dayofMarob. 2004. �k�,...-� ;!-'-.� � �  

�1 .. l·." • ,  

2 
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Copies fw:oiahed: 
Joseph 11DDD, Jr. Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview A"enue- Suite 1400 
West Palm Beach, FL 33401 
Thomas D. Yammcci, Esq. 
KIRKLAND & BLLIS LLP 
6SS 1S111 Street, N.W. - Suite 1200 
Washington. D.C. 20005 

CAR LTON FIELDS WPB  

. ' 

John Seara� Esq. ' 
SBARCYDENNBY SCAR.OLA BARNHART & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevani 
West Pal:m. lleacht Florida 33409 
Jerold S. Solovy, Bsq. 
1ENNBR & BLOCK UJ> 
One IBM Plaza- Suite 4400 
Chicago. IL 60611 
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COLEMAN (P.ARBNT) HOLDJNGS, IN� 
Plaintif( 

vs. 

MORGAN STAN.LEY & CO.,, INC., 
Defendant. 

MORGAN S'l'ANLBY SENIOltPUNDING, INC., 
Plaintiif. 

vs. 

MACANDRBWS &POBBBS HOIDINGS, INC� 
Defend mt. 

I 

IN TBB F'IFl'EBNTH JUDICIAL CIR.curt 
IN AND FOR PALM BBACB COUNTY. 
FLORIDA 

CA8B NO� CA 03-5045 AI 

CASBNO: CA 03-516S AI 

MORGAN STANLEY & CO,INC.!S RESPgNSES AND OBJECTIONS TO COJ&MAN 
<PARENT> HOLDINGS lNC.'S SJiCOND SET 01' REQ1JEST8 :FOR.APMISSION 

Defe¢ant Morgan Stanley & Co. Incorporated ("MS & Co.''). by m attomey$ 

and pmawmt to Plorlda Rule of Ci1'il Procedure 1.370, h=by respoiids and objects to Coleman 

(htent) Holdinp Inc. 's ("CPR'? Second Set of Requests :tbr Admias1on. 

.INITIAL OB.JEQ10NS 

� 027/ 031 

t. Ms .& C.0.. abjects to �s Second Set of Rllquell8 .tor Admission. includiBg all ,. 

D�; to the 'mc:m liat tbc)r purport to � upoa MS & Co. any �- that 

exc.eed or are othetwise blcomistmt with the Florida RDles of Civil Procedme or ay otber 

awllcable n1le or eourt Older. 

2. MS �  Co. objectB 10 CPH's Second Set ofRequeses :lbr AdnriMfon to :the extent 1bat they 

seek infinmatintt protected fiom discloauro by the �limt privilege, the wozk product 

. do�� ot any other applicable prlvilegc, doctrine, immunity or• 
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3.  MS & Co. objects to the definitions of "Morgan Stanley" � 16JdSSF" to the meat that 

they include MS & Co.'s or MSSF's counsel in this Jitiplian and entities not a party 1o this 

acti.oa. Specifically. MS & Co. i:ntmptcts these definitions to exolwle ICi.dclml & Ellis Ul' and 

Clill'lton Fields, P .A and affiliates, parent&, mid othet8 not a party 1o this aotion. 

4. MS & Co. abjeets to tbe :Requests fur Admission as mduly �eiJBome, abusiv� and 

vexatiolls, siDce mau:y of 1hem me duplicative and constitute 111 UJll10CC!!SSll'Y w&&to of time l!Dd . . 

conccm factual allegations 'Dlliquely within the possession of CPB, MAPCO. or tbixd parti� 

which amid be COPfimlecl with lea expense uru1 burden on fhc pmties tbrOugh more traditional 

techniques of discovmy. 

5. MS & Co. in� as thou.gb.f\tlly set forth thmcin, these Gene.di Objcctioas into 

-each of the Responses aud ObjeetioPB set forth �elow. 

BESPQNSES 

1. Admit that · documents bates-numb� Morgan Stanley Con:Jidential 084771 

through 0085783 and M01g811 Stanley. Confid"1ltial 0094003 tbEOugh 0094032 are true. and 

authentic copies ot oz:iginal documents within the meaning ofFloiidaBYideDce Code § 510.901. 

MSPQNIJ1: Admittea. 

. 2. Admit tha1 doalmntts baies-nmnbered' Motpa s� Confidential 0084771 

through 0085783 pd Mmgan. Stanley Confiden1ia1 0094003 thmDSh 0094032 are records of 

regWarly conductCd business actm.iywftl# the meaning ofFlorlda BWlau:e Code § 90.803(6). 

R:ESPONR: AdmiUed in part and dc;uied in part. MS & Co. admits that the tefinu.c:ed 
dOemnents ate generated in the come of a regolarly COJJdueted busiDosl actiW:y, but dmies that 
the docmnents. which largely reflect tbe opinions of out-of-c:omt · dcclatantB,, qualify for the 
hearsay axception of Florida Bvi&mce Code § 90.803(6). MS & Co. Iesmves all mdentiary 

� 0 2 8/ 0 3 1 
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objections to the admisai"bility of th8 refenmced. docunumts. but will not dispute 1hat the 
dooumeots ate kept in the mdi1lary COUtBe of its business. 
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OOTIFICA]'E OF@YJCE 

I :e:mumY CER.TJPY that a tte end conect copy of the foregoing bas been fim:dshed to 

all coumel of rccoal cm 1hc attached aerrice list by facsimile and Pcdenl Bxpreas on this so. day 

of� 2004. 

Thomas D. Ymmucci,P.C. 
Lawience P. Bemis (FL Bar No. 618349) 
.Tholnas A. Clare 
Zhonotte M..Bmwn 
KiilKLAND & ELLIS U.P 
655 15111 Street. N.W..,. Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-SOOO 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanky &: Co. 
Incorporated and Morgan Stanley Senior 
.Frmding 

CARLTON Jl'JELDS. P.A. 
22f Lakeview Ave., Suite 1400 
WestPalmBea, PL  33401 
Telephone: (561) 659-7'118 
Faedmile: (561) 659-7368 
:S.mail:ji'mllO@carltoDDeJd•..com 

.· 
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ThT THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

CASE NO: CA 03-5045 Al 

MOltGAN STANLEY'S OPPOSITION TO COLEMAN (PAR.ENI') BOLDING INC.'S 
MOTION TO COMPEL PRODUCTION OF FINANCIAL STATEMENTS OF 

iUNBEAM'S SUCCESSOR COMPANY 

Coleman (Parent) Holdings, Jnc.'s ("CPR") motion to compel the production of financial 

statements of American Household, Inc. ("AHI'') should be denied because the financial 

statements requested by CPH are neither relevant nor reasonably calculated to lead to the 

discovery of admissible evidence to issues framed by the cuxrent pleadings in his action. 

!JNDISPUTED FACTS 

The following facts are undi�uted; 

1. Only one action remains in this litigation. On October 22, 2004, Morgan Stanley 

Senior Funding, Inc. ("MSSF") filed a Notice of Voluntary Dismissal Without Prejudice 

dismissing its previously-consolidated lawsuit against CPH and Mac.Andrews & Forbes 

Holdings, Inc. (''MAFC0'1. Morgan Stanley & Co. lncoiporated ("Morgan Stanley") - the 

only defendant in the remaining action- makes no claim for relief agajnst CPH. 

·, 
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2� In the sole remaining action, CPH alleges claims of fraud, negligent 

mi�ei)resentati.on, aiding and abetting fraud, and conspiracy to commit fraud agamst Morgan 

Stanley. (May 8, 2003 Com.pl., Counts I - IV.) 1 

3. CPH' s claitns are all based on representations allegedly made by Morgan Stanley 

4uring the course of "face-to-face discussions" that occurred over a period of four months, 

between December 1997 and March 1998. (Id. 139.) 

4. CPH also alleges that Morgan Stanley made (or allowed Sunbeam to make) 

misrepresentations in a March 19, 1998 press release reganting Sunbeam's first quarter 1998 

earnings. (Id. im 59-68.) 

5. Finally, CPH alleges that Morgan Stanley committed a tort of omission after the 

Coleman acquisition agreement was signed. when Morgan Stanley learned relevant information 

concemmg Sunbeam, but nonetheless '"allowed" Sunbeam's acquisition and financing 

transactions to close. (Id. W 72-73.) All of the acquisition and financing transactions alleged in 

CPH's Complaint were completed in March 1998. 

6. . In February 2001, Sunbeam Corporation filed for banlauptcy in the United States 

District Court for the Sou them District of New York. 

7. In December 2002, Sunbeam emerged from bankruptcy protection and changed 

its name to American Household, Inc. 

8. AID is not a party to this action. Since it emerged from bankruptcy and changed 

it.s name, AIIl has been a privately-held corporation. 

1 Based on this Court's Otder determining that New York law applies to the fraud end ncgligcil.t misreprcsen1ation 
claims, tbe legal sufficiency oftbese counts to state a cause of action is extremely doubtful. 

2 
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ARGUMENT 

Jn its motion, CPH argues that the i:equested :financial statements are "indi8putably . . . 

relevant to many issues" in this case- but it only identifies one. (Oct. 22, 2004 C::P;H's Mot. to 

Compel Prod. of Fin. Statements of Sunbeam's Successor Co. at 1.) CPH atgues that the 

reque� AHI financial statements are relevant to "MSSF's claiu:1 that it bas suffered hundreds 

of millions of dollars in damages because it had to forgive its loan to Sunbeam in exchange for 

Sunbeam's greatly devalued stock." (Id. at 1-2.) 

But that argument is unavailing. With the filing of its Notice of Voluntazy Dismissal 

Without Prejudice, MSSF has diSlllissed all of its claims against CPH and MAFCO. There is no 

remaining claim that "MSSF suffered hundreds of millions of dollars" because it loans to 

Sunbeam were extinguished "in exchange for Sunbeam's greatly devalued stock." (Id.) fu the 

sole remaining action, Morgan Stanley has not alleged any affinnative defense that relates to or 

depends upon the :financial performance of Alll. Accordingly, as framed by the current 

pleadings in this action, there is no basis for the disco�ery requested in CPH" s motion. 

The requested financial statements of Aiil have no logical or temporal connection to any 

of the claims or defenses raised by the parties. All of CPH's claims arise out of financial 

transactions that were negotiated, executed, and closed in 1997 and 1998. CPH's damage claims 

are based exclusively on the notion that the Sunbeam stock that CPH bargained for and received. 

in the acquisition transaction was extinguished during SUDbeam's bankruptcy. The :financial 

statements of AHI � a company that did not even exist until after Sunbeam emerged from 

bankroptcy and after CPH"s equity interest in Sunbeam had already been extinguished - cannot 

possibly be relevant to any of the issues in this lawsuit. 

Finally, Morgan Stanley has not "selectively" produced AHI's financial statements as 

CPH suggests. Morgan Stanley conducted a good faith. search of its files in response to CPH's 

3 
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discovery requests and produced financial statemen.t.s of Sunbeam (and Alil) located during the 

course of that search. Now that MSSF's cla.i.Ins have been voluntarily dismiase� and the only 

possible relevance of those financial statements to this action have been eliminate� Morgan 
. .  

Stanley should not be required to produce documents irrelevant to the remaining claims .. 

CONCLUSION 

. For the foregoing reasons, Morgan Stanley requests that the Court deny CPH's Motion to 

Compel in its entirety. 
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Telephone: (202) 879�5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ID 
Rebecca A. Beynon 
KELLOGG, BUBER, HANSEN, 

TODD & EV ANS, P.L;L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington. D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326� 7999 

Counsel for Morgan Stanley 
& Co. Incorporated 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659·7368 
E-mail: jianno@carltonfields.com 

BY: �tf· os h Ianno, Jr. 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

 
COLEMAN (PARENT) HOLDINGS, INC.,  
 Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC.,  
 Defendant. 
________________________________________/ 

 
 
CASE NO:  CA 03-5045 AI 

 
MORGAN STANLEY’S RESPONSE TO DEFENDANT COLEMAN (PARENT) 
HOLDINGS INC.'S SIXTH REQUEST FOR PRODUCTION OF DOCUMENTS 

Pursuant to Rules 1.280 and 1.350 of the Florida Rules of Civil Procedure, Defendant 

Morgan Stanley & Co. Incorporated (“Morgan Stanley”) hereby interposes the following 

objections and responses to Coleman (Parent) Holdings Inc.’s (“CPH”) Sixth Request for 

Production dated September 27, 2004. 

GENERAL OBJECTIONS 

Except as otherwise provided below, Morgan Stanley incorporates by reference its 

Objections to Definitions and Instructions and its General Objections to Plaintiff’s First, Second, 

Third, Fourth, and Fifth Request for Production of Documents. 

SPECIFIC RESPONSES AND OBJECTIONS 

Request No. 1:  All documents involving, relating to, or referring to The Sale of AHI, 

including, but not limited to, all documents relating to communications between or among 

Jarden, MSSF, MS&Co., and/or Skadden, and all documents exchanged between or among 

Jarden, MSSF, MS&Co., and/or Skadden. 

Morgan Stanley Response:  Morgan Stanley objects to this request on the grounds that 

the request is overbroad, expressly requests the production of communications that are protected 

from discovery by the attorney-client privilege, and improperly seeks production of materials 

16div-007870



 

 2 
 

that are neither relevant nor reasonably calculated to lead to the discovery of admissible evidence 

to issues framed by the current pleadings in his action.  The September 19, 2004 Securities 

Purchase Agreement relating to The Sale of AHI, which reflects the consideration payable to 

MSSF upon closing, is publicly available.  Morgan Stanley will not produce additional 

documents responsive to this request. 

Request No. 2:  All documents relating to the value of AHI for the time period beginning 

December 18, 2002 to the present. 

Morgan Stanley Response:  Morgan Stanley objects to this request on the grounds that 

the request is overbroad, fails to identify with reasonable particularity the documents requested,  

and improperly seeks production of materials that are neither relevant nor reasonably calculated 

to lead to the discovery of admissible evidence to issues framed by the current pleadings in his 

action.  Morgan Stanley will not produce documents responsive to this request. 

Request No. 3:  All documents referring or relating to any cash payments, consideration, 

or other item of value that MSSF expects to receive pursuant to the terms of the September 19, 

2004 Securities Purchase Agreement By and Among American Household, Inc., the Sellers 

Identified Herein, and Jarden Corporation or any other agreement related to The Sale of AHI. 

Morgan Stanley Response:  The September 19, 2004 Securities Purchase Agreement 

relating to The Sale of AHI, which reflects the consideration payable to MSSF upon closing, is 

publicly available.  Morgan Stanley will not produce additional documents responsive to this 

request. 

Request No. 4:  All documents referring or relating to the accounting or tax treatment for 

any aspect of The Sale of AHI. 
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Morgan Stanley Response:  Morgan Stanley objects to this request on the grounds that 

the request is overbroad and improperly seeks production of materials that are neither relevant 

nor reasonably calculated to lead to the discovery of admissible evidence to issues framed by the 

current pleadings in his action.  Morgan Stanley will not produce documents responsive to this 

request. 

Request No. 5:  All documents reflecting or referring to fees, monies, or other 

compensation that MSSF, MS&Co., any affiliates of MSSF and MS&Co., and/or Skadden may 

receive in connection with The Sale of AHI. 

Morgan Stanley Response:  Morgan Stanley objects to this request on the grounds that 

the request is overbroad and improperly seeks production of materials that are neither relevant 

nor reasonably calculated to lead to the discovery of admissible evidence to issues framed by the 

current pleadings in his action.  The September 19, 2004 Securities Purchase Agreement relating 

to The Sale of AHI, which reflects the consideration payable to MSSF upon closing, is publicly 

available.  Morgan Stanley will not produce additional documents responsive to this request. 

Request No. 6:  All minutes of the meetings of AHI’s board of directors and all materials 

distributed to AHI’s board of directors in connection with those meetings. 

Morgan Stanley Response:  Morgan Stanley objects to this request on the grounds that 

the request is overbroad and improperly seeks production of materials that are neither relevant 

nor reasonably calculated to lead to the discovery of admissible evidence to issues framed by the 

current pleadings in his action.  Morgan Stanley further objects to this request on the ground that 

the request seeks materials distributed to AHI’s board of directors in their capacity as directors of 

a privately-held company.  To the extent that such materials are relevant, they must be requested 
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from AHI, which must be given an opportunity to interpose objections to the requested discovery 

on behalf of AHI.  Morgan Stanley will not produce documents responsive to this request. 

Request No. 7:  Documents sufficient to show the identity of all shareholders or security 

holders of AHI and the size and nature of their respective interests in AHI from December 18, 

2002 to the present. 

Morgan Stanley Response:  Morgan Stanley objects to this request on the grounds that 

the request is overbroad and improperly seeks production of materials that are neither relevant 

nor reasonably calculated to lead to the discovery of admissible evidence to issues framed by the 

current pleadings in his action.  Morgan Stanley will not produce documents responsive to this 

request. 

Request No. 8:  All documents reflecting amounts lent or charged to, or received from or 

applied to any loans to, Sunbeam or AHI, or any debts payable by Sunbeam or AHI, to MSSF or 

in which MSSF has participated or held any interest.  This request includes without limitation 

any loan histories and schedules of advances or payments made. 

Morgan Stanley Response:  Morgan Stanley objects to this request on the grounds that 

the request is overbroad and improperly seeks production of materials that are neither relevant 

nor reasonably calculated to lead to the discovery of admissible evidence to issues framed by the 

current pleadings in his action.  The September 19, 2004 Securities Purchase Agreement relating 

to The Sale of AHI, which reflects the consideration payable to MSSF upon closing, is publicly 

available.  Morgan Stanley will not produce additional documents responsive to this request. 

Request No. 9:  All documents reflecting any payments made by AHI to MSSF or any of 

its affiliates since December 18, 2002, including but not limited to, dividends, fees, principal or 

interest payments. 
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Morgan Stanley Response:  Morgan Stanley objects to this request on the grounds that 

the request is overbroad and improperly seeks production of materials that are neither relevant 

nor reasonably calculated to lead to the discovery of admissible evidence to issues framed by the 

current pleadings in his action.  The September 19, 2004 Securities Purchase Agreement relating 

to The Sale of AHI, which reflects the consideration payable to MSSF upon closing, is publicly 

available.  Morgan Stanley will not produce additional documents responsive to this request. 

 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by e-mail on this 29th day of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 
 
Counsel for Morgan Stanley & Co. Incorporated 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL  33401 
Telephone:  (561) 659-7070 
Facsimile:   (561) 659-7368 
E-mail: jianno@carltonfields.com 
 
 
 
BY:  ___/s/ Thomas A. Clare______ 
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SERVICE LIST 
 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL  33409 

 

  
Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL  60611 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MORGAN STANLEY'S WRITTEN RESPONSES TO RULE 1.310 TOPICS 

Pursuant to the agreement of the parties, Morgan Stanley & Co. Incorporated ("Morgan 

Stanley") provides the following written response to the following corporate deposition topic set 

forth in the Notice of Deposition issued by Coleman (Parent) Holdings, Inc. The written 

response is based on current knowledge and a good faith search for information. 

Corporate Deposition Topic 

All fees, expenses, other compensation, or assets billed by or otherwise due to Morgan 

Stanley & Co., Inc. ("MS&Co."), Morgan Stanley Senior Funding, Inc. ("MSSF"), or any of the 

their affiliates concerning or on behalf of Sunbeam Corp. (including American Household, Inc.) 

and all fees, expenses, other compensation, or assets paid or provided by or on behalf of 

Sunbeam Corp. (including American Household) to MS&Co., MSSF, or any of their affiliates. 

Response 

Morgan Stanley earned revenue from Sunbeam in three principal areas: (1) revenues 

earned through the provision of financial advisory services rendered in connection with 

Sunbeam's acquisitions of Coleman, First Alert, and Signature Brands ("M&A Revenues"); (2) 

revenues earned through the underwriting of Sunbeam's offering of Zero-Coupon Convertible 

Debentures ("Underwriting Revenues"); and (3) revenues earned through Morgan Stanley's loan 
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to Sunbeam ("Loan Revenues"). In some instances, Morgan Stanley also billed Sunbeam for 

expenses incurred in connection with these engagements. Each of these three revenue categories 

are addressed below. 

M&A Revenue - Morgan Stanley's records reflect that it earned a total of $ 13,540,000 

from the provision of financial advisory services to Sunbeam in connection with Sunbeam's 

acquisition of Coleman, First Alert, and Signature Brands. Morgan Stanley recorded $9,369,000 

of this M&A Revenue in March 1998, and the remaining $4, 171,000 in April 1998. In addition, 

Morgan Stanley invoiced Sunbeam for $264,863.60 in out-of-pocket expenses incurred in 

connection with the provision of these M&A services. 

Underwriting Revenues - Morgan Stanley's records reflect that it earned a total of 

$18, 178, 185 in connection with the services it performed as the underwriter of Sunbeam's Zero-

Coupon Convertible Debenture Offering. The Underwriting Revenues earned by Morgan 

Stanley are summarized in the following table: 

Management Fees 
Underwriting Fees 
Selling Concessions 

Subtotal (gross revenue) 

Less Expenses 

Total Net Revenue 

Loan Revenues -

$4,501,290 
$751,290 

$13,524,054 

$18, 776,634 

($598,449) 

$18,178,185 

Morgan Stanley's records reflect that it earned the following 

revenues in connection with its loan to Sunbeam: 

1998 1999 2000 2001 2002 2003 9/30/2004 
Underwriting 
Fees $0 $11,566,667 $3,390,000 $2,485,200 $0 $0 $0 
Net Carry $7,850,778 $13,917,365 $19,415,981 ($20,838, f36) ($11,716,177) ($14,733,529) ($380,537) 
Other Fees $542,009 $757,895 $867,052 $781,214 $2,795,512 $110,992 $0 

$8,392,788 $26,241,927 $23,673,033 ($17,571,722) ($8,920,665) ($14,622,537) ($380,537) 
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VERIFICATION 

I, James F. Doyle, being duly sworn, depose and say that I have read the forgoing Written 

Responses to Rule 1.310 Topics, and based on information and belief and to the best of my 

knowledge, the response is true and c� 
�mes F. Doyle 

Sworn to before me this 
)._1_ th day of October 2004 

�····•.: .. - ' __ · . i .. ' 

Corr�'.:�::;;�; �j�::s] /3��/i-9 \) 7 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 29th day 

of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EVANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for 
Morgau Stanley & Co. Incorporated 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: ( 561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 606 I I 

SERVICE LIST 
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SUPREME COURT OF NEW YORK 
COUNTY OF NEW YORK 

---------------------------------x 
In the Matter of the application off COLEMAN 
(PARENT) HOLDINGS, INC., 

Petitioner, 

for an order for the issuance of a Subpoena 
duces tecum to 
SKADDEN, ARPS, SLATE, MEAGHER & 
FLOM LLP, 

Respondent, 

pursuant to a commission issued in an action 
pending in the Circuit Court of the Fifteenth 
Judicial District of the State of Florida entitled 
Coleman (Parent) Holdings, Inc. v. Morgan 
Stanley & Co., Inc. Case No. CA 03-5045 AV 
Morgan Stanley Senior Funding, Inc. v. 
MacAndrews & Forbes Holdings Inc., et al. 
Case No. CA 03-5165 AI. 

---------------------------------x 

INDEX NO. 114428/04 

MEMORANDUM OF LAW IN SUPPORT OF SKADDEN, ARPS, SLATE, 

MEAGHER & FLOM LLP'S MOTION TO QUASH SUBPOENA DUCES 

TECUM OR, IN THE ALTERNATIVE, FOR A PROTECTIVE ORDER 

This Memorandum of Law is submitted in support of the motion of 

respondent Skadden, Arps, Slate, Meagher & Flom LLP ("Skadden"), pursuant to CPLR 

2304, to quash or modify the Subpoena Duces Tecum (the "Subpoena"), 1 served on it by 

Coleman (Parent) Holdings Inc. ("Coleman Parent") on October 14, 2004.2 In the 

A copy of the Subpoena is annexed as Exhibit A to the accompanying Affidavit of 
Christopher P. Malloy in Support of Motion to Quash or Modify Subpoena, dated 
October 29, 2004 ("Malloy Aff."). 

2 A copy of the Ex Parte Order authorizing issuance of the Subpoena, dated 
October 12, 2004, is found at Malloy Aff. Exhibit C. 
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alternative, Skadden requests that the Court grant a protective order pursuant to CPLR 

3103(a). 

PRELIMINARY STATEMENT 

The Subpoena was issued to Skadden for demonstrably retributive 

purposes. It seeks personal information regarding Skadden lawyers, including 

performance evaluations and compensation arrangements, and seeks to invade Skadden's 

relationships with its clients - none of which information has any legitimate bearing on 

the underlying litigation pending in Florida state court between Coleman Parent and 

Morgan Stanley & Co. 

In the underlying actions (the "Florida Actions"), Coleman Parent and 

Morgan Stanley & Co., Inc., and its affiliates, ("Morgan Stanley") have sued each other 

for fraud and negligent misrepresentation in connection with the March 1998 sale by 

Coleman Parent of its controlling interest in The Coleman Company ("Coleman") to 

Sunbeam Corporation ("Sunbeam") for cash and Sunbeam stock (the "Coleman 

Transaction"). Morgan Stanley acted as Sunbeam's financial advisor in connection with 

the Coleman Transaction and as underwriter of a debenture offering and lender on a 

credit agreement used to finance the Coleman Transaction and other acquisitions 

Sunbeam was pursuing. (Malloy Aff. � 6) Skadden was Sunbeam's regular outside 

counsel and represented Sunbean in connection with a broad range of corporate and 

litigation matters, including the Coleman Transaction. (Id. � 8) Neither Sunbeam nor 

Skadden is or ever was a party to the Florida Actions. There are no allegations relating to 

Skadden in either complaint in the Florida Actions. (Exs. D & E) 

For nearly a year, Skadden has responded to both parties' numerous 

discovery requests voluntarily, at its own expense, and without the need for formal 
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process. But there was a limit to Skadden's willingness to cooperate. Skadden was not 

willing to provide Coleman Parent with documents relating to work Skadden performed 

for clients other than Sunbeam, which had no connection to any issue in the Florida 

Actions. 

With that narrow dispute presented, Coleman Parent decided to raise the 

stakes and obtained the ex parte order authorizing it to issue the Subpoena to Skadden 

under CPLR 3102( e) by submitting to the Ex Parte Motions Office a year-old 

commission issued by the Florida court. The Subpoena vastly expands upon the prior 

informal requests and requests performance evaluations for Skadden attorneys as well as 

information relating to the compensation and ownership interests in Skadden of a 

Skadden partner involved in the Sunbeam engagements. 

The Subpoena suffers from multiple defects, described below, including 

the fact that it is overly broad and seeks irrelevant information. It should be quashed in 

its entirety because it is an offensive, obviously tactical maneuver that is unnecessary to 

the prosecution or defense of the Florida Actions. 

FACTUAL BACKGROUND 

The Coleman Transaction and related financing transactions occurred in 

March 1998. In June 1998, certain accounting issues at Sunbeam came to light which led 

to a restatement of its 1996, 1997 and first quarter 1998 financial statements and an 

investigation of events that transpired under Sunbeam's former management led by 

reputed restructuring specialist Albert Dunlap. As a result of those events, Sunbeam 

became embroiled in a wide range of shareholder, bondholder and other litigation and 

was the subject of an investigation by the United States Securities Exchange Commission. 
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In February 2001 Sunbeam filed for bankruptcy protection; it has since emerged from 

bankruptcy and is now known as American Household Products. (Malloy Aff. � 7) 

Skadden represented Sunbeam in connection with the Coleman 

Transaction and the related financing transactions. Skadden also represented Sunbeam in 

connection with a wide variety of litigation and corporate matters over the years, 

including the SEC's investigation of Sunbeam and litigation arising out of Sunbeam's 

restatement of its financial statements. As can be imagined, hundreds of attorneys from 

Skadden offices worldwide have worked on various Sunbeam matters and Skadden has a 

substantial amount of privileged information in its possession relating to Sunbeam. 

Skadden's records show that 411 of its attorneys worked on 111 separate Sunbeam 

engagements during the "relevant time period" of April 1997 to the present defined in the 

Subpoena. (Malloy Aff. �� 8-9) 

The Florida Actions were commenced in May 2003. During the course of 

the litigation, Skadden has cooperated with both parties, at its own expense. Among 

other things, Skadden has made available to Coleman Parent and Morgan Stanley nearly 

20,000 pages of documents relating to Sunbeam and the Coleman Transaction that 

Skadden produced in prior Sunbeam litigations. In response to requests from both 

Coleman Parent and Morgan Stanley, in March of this year, Skadden conducted 

additional searches and supplemented its production with documents responsive to those 

requests. (Malloy Aff. �� 10-13) The parties have also expressed their intention to 

depose several of Skadden's partners, including two that reside in Europe, and a Skadden 

associate and are currently in the process of obtaining commissions or other process from 

the Florida Court to take those depositions. During this past summer, Skadden attempted 
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to arrange convenient times for the Skadden attorney depositions and even had those 

attorneys reserved time in their schedules. These depositions were abruptly cancelled 

because Coleman Parent apparently could not agree with Morgan Stanley on the dates for 

the depositions. (Malloy Aff. if 14) 

Despite Skadden's efforts to cooperate, shortly before the discovery 

deadline in the Florida Litigations (which has now been extended to the end of November) 

Coleman Parent insisted that it could not go forward with the Skadden attorney 

depositions until Skadden produced additional documents, including desk calendars and 

billing records for the Skadden attorneys to be deposed. (Malloy Aff. if 15) Skadden was 

willing to produce such materials, to the extent not privileged. But Skadden was 

unwilling to provide clearly irrelevant and confidential material also requested by 

Coleman Parent, including personnel evaluations for Skadden attorneys referencing 

Sunbeam, records of billings by Skadden to Sunbeam for matters unrelated to the 

Coleman Transaction and records of billings by Skadden to companies, other than 

Sunbeam, that were affiliated with Sunbeam's former CEO, Mr. Dunlap. (Malloy Aff. 

ir 16) 

In obvious retaliation for Skadden's refusal to agree to its unreasonable 

requests, Coleman Parent issued the Subpoena which vastly expands upon its previous 

informal requests and seeks totally irrelevant, confidential and potentially privileged 

materials. For example, 

• In the Subpoena, Coleman Parent now seeks "all evaluations" of five Skadden 
partners and an associate for 1996 to 1999. (Malloy Aff. Ex. A at 3 if 3) 

• Although not previously requested, the Subpoena seeks "All documents 
sufficient to show Mr. Fogg's [a senior Skadden partner involved in Sunbeam 
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engagement] compensation and/or percentage ownership interest in Skadden 
in 1996, 1997, 1998, and 1999." (Id. at 3 if4) 

• Although Coleman Parent previously agreed to limit its request for desk 
calendars to six attorneys at Skadden for the month of March 1998, the 
Subpoena requests "All documents constituting or relating to the February 
1998, March 1998, and April 1998 calendars of Skadden attorneys who 
worked on Sunbeam matters during the relevant time period .. . .  " (Id. at 3 
if 3) The "relevant time period" is defined as April 1997 to the present. (Id. 
at 6 if 6) 

On October 22, 2004, Skadden served objections to the Subpoena and, 

pursuant to CPLR 2304, requested Coleman Parent to withdraw or modify the Subpoena 

in accordance with the objections. (Malloy Aff. if 21, Ex. I) On October 26, 2004, 

Coleman Parent's counsel flatly rejected that request. (Malloy Aff. if 22, Ex. J) 

ARGUMENT 

CPLR 3102(e) permits parties to utilize the mechanism of the New York 

courts to obtain discovery necessary to an out of state proceeding, but it does not permit 

them to abuse that mechanism. In evaluating a discovery request under CPLR 3102( e ), 

this Court should ensure (i) that the inquiry does not infringe on the witness's 

fundamental rights; (ii) that the requested discovery is limited to the issues in the pending 

out of state action; (iii) that the examination is fair. In re Kirkand & Ellis v. Chadbourne 

& Parke LLP, 176 Misc. 2d 73, 77 (Sup. Ct. N.Y. Co. 1998). This Court also has the 

authority under CPLR 3103(a) to quash the Subpoena. Among other things, the Court is 

"require[ ed] . . .  to exercise its discretion to review the subpoena for overbreadth and 

impact on privileged material. " Id.; see In re Application of Dier, 297 A.D.2d 577, 578 

(1st Dept. 2002) (IAS court correctly quashed most of subpoena on grounds that 

document requests were overbroad, burdensome, oppressive and sought materials beyond 

legitimate scope of issues in Maryland divorce proceeding). 

6 

16div-007886



I. The Subpoena Asks for Irrelevant, Private and Confidential Documents 

Request Numbers 4, 6, and 7 are oppressive and harassing because they 

seek confidential and private information that has no legitimate bearing on the issues in 

the Florida Actions. 

Request Number 4, requests "[a]ll documents sufficient to show Skadden's 

total billings, by matter, for engagements by Sunbeam, and engagements by all other 

entities for which Al Dunlap served as an officer." (Malloy Aff. Ex. A at 3) This request 

seeks information about Skadden's billings to Sunbeam for matters unrelated to the 

Coleman Transaction and to clients other than Sunbeam, which have absolutely no 

bearing on the Florida Actions. Information relating to Skadden's billings to its clients is 

confidential to Skadden and could also reveal confidential and privileged information 

regarding Skadden's clients. 

Request Number 6 seeks "[a]ll evaluations of' five Skadden partners and 

an associate who worked on Sunbeam-related matters, including the Coleman 

Transaction, for 1996 through 1999. (Id.) Request No. 7 asks for information relating to 

the compensation and ownership interests in Skadden of Blaine Fogg, a Skadden partner 

involved in the Coleman Transaction. (Id.) These requests seek irrelevant personnel 

information regarding Skadden attorneys and production of such material would infringe 

upon their right to privacy. 

Coleman Parent has not even attempted to explain why information 

regarding Skadden's billings, its evaluations of its attorneys, or the compensation of its 

partners is relevant to any issue in the Florida Actions. Instead, it has vaguely asserted 

that such information is relevant to show the "bias" of the Skadden attorneys. 
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It is patently improper for a party to use the mechanism of a subpoena to 

conduct a fishing expedition for impeachment evidence. See In the Matter of Ferro, 

Kuba, Bloom, Mangano, Gacovino & Lake, P.C., 8 A.D.3d 563, 564, 778 N.Y.S.2d 723, 

724 (2d Dep't 2004) (quashing subpoena where request was "merely a fishing 

expedition . . . based only on speculation that some unspecified information will be found 

with which to impeach the complaining witness"); Valdez v. Sharaby, 258 A.D.2d 458, 

458, 684 N.Y.S.2d 595, 595-96 (2d Dep't 1999) (subpoenas duces tecum should have 

been quashed where they sought records simply for the purpose of impeachment); In the 

Matter of Constantine, 157 A.D.2d 376, 379, 557 N.Y.S.2d 611, 614 (3d Dep't 1990) 

(subpoena should have been quashed where "obvious purpose [was] to 'fish for 

impeaching material'), affd 77 N.Y.2d 975 (1991). 

Moreover, where private or personnel information is requested, "the party 

seeking the records must make a preliminary showing of materiality in order to defeat a 

motion to quash." People v. Weiss, 176 Misc. 2d 496, 499 (N.Y. Sup. Ct. N.Y. Cty. 1998) 

(discussing situation where confidential personnel records are subpoenaed). None of 

Skadden's attorneys are parties to the Florida Actions and none have yet testified at 

deposition or otherwise in those actions. Nor have they or Skadden been mentioned in 

the complaints in the Florida Actions. Thus, there is no reason to believe Skadden's 

"bias" in an issue in the case. It is apparent that Coleman Parent seeks the confidential 

and private documents in order to try to harass and embarrass Skadden witnesses if and 

when they testify. It should not be permitted to do so. 
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These documents are unquestionably private and confidential, and 

Coleman Parent has offered no legitimate reason for requesting them, let alone any 

preliminary showing of materiality. Accordingly, the Subpoena should be quashed. 

II. The Subpoena Is Overly Broad and Seeks Irrelevant Documents 

The Subpoena is also facially deficient because it fails to specify the 

documents or categories of documents requested with "reasonable particularity" and 

sweeps in plainly irrelevant materials. CPLR 3120(a)(2). A subpoena should be quashed 

in its entirety where it asks for overly broad categories of documents. A subpoenaed non-

party should not be required to "cull the good from the bad." Grotallio v. Soft Drink 

Leasing Corp., 97 A.D.2d 383, 383 (1st Dep't 1983). Overbroad requests are of 

particular concern were a subpoena is directed to a law firm and demands potentially 

privileged materials. Such a subpoena should be quashed where, as here, it makes "no 

exception for privileged communications." Feig v. Lenox Hill Hosp., 167 Misc. 2d 42, 

47 (N.Y. Sup. Ct. N.Y. Cty. 1995), appeal dismissed 236 A.D.2d 897 (1st Dep't 1997). 

The overbreadth problems with Subpoena are two-fold. First, the requests 

are phrased in a way intended to maximize their scope rather than describe the documents 

with reasonable particularity. Second, there is no effort to limit the requests to the 

transaction at issue in the Florida Actions, i.e., the March 1998 Coleman Transaction. 

By way of example, Request Number 1 demands the following: 

All documents constituting or relating to the February 1998, March 
1998, and April 1998 calendars of Skadden attorneys who worked 
on Sunbeam matters during the relevant period. 

(Malloy Aff. Exhibit A at 3). This request is overbroad because it seeks not only the 

attorneys' calendars but also "[a]ll documents" "relating to" the calendars. That 

intentionally overbroad language renders the request incomprehensible and unenforceable. 
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See Grotallio, 97 A.D.2d at 383 ("Besides seeking matter which is clearly irrelevant, the 

subpoenas with their 'any and all' demands would require the production of materials 

which may well be privileged"); Feig, 167 Misc. 2d at 47 (subpoena improperly used 

catch-all words designed to be all-inclusive). 

Request Number I is also not reasonably tailored to the issues in the 

Florida Actions, since it calls for the February, March and April 1998 calendars of all 

Skadden attorneys that did work for Sunbeam during the "relevant time period," which is 

defined as April 1997 to the present. The request would require Skadden to search the 

files of 411 of attorneys who worked on Sunbeam matters including corporate 

transactions and litigation matters unrelated to the Coleman Transaction at issue. 

(Malloy Aff. if 29) The request would require Skadden to produce documents regardless 

whether they related to the Coleman Transaction. Request Number 2, which asks for 

"[a]ll documents constituting or relating to billing records, expense reports, and/or 

attorney timesheets for work performed for Sunbeam by Skadden during February 1998, 

March 1998, and April 1998" (Malloy Aff. Ex. A at 3), encompasses a similarly large 

number of irrelevant or potentially privileged documents. (Malloy Aff. if 29) 

Request Number 3 is similarly problematic and also seeks documents that 

do not exist. Request Number 3 asks for: 

All documents constituting or relating to March 1998 e-mail 
communications between or among Skadden, MS&Co., MSSF, 
Davis Polk, and Arthur Andersen, not previously produced to CPH 
in the course of litigation. 

(Malloy Aff. Ex. A at 3 if 3) Although seemingly limited to March 1998, this request is 

facially overbroad both because of the "relating to" language and because it is not limited 

to matters relating to the Coleman Transaction or even to Sunbeam. During 1998, 
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Skadden had substantial dealings, unrelated to Sunbeam, with Morgan Stanley, Davis 

Polk and, at the time, Arthur Andersen. In all events, Skadden informed Coleman Parent 

that Skadden's computer system does not maintain e-mails dating back to 1998. (Malloy 

Aff. � 31) Accordingly, the subpoena seeks documents that Coleman Parent knows do 

not exist. See Liberty Mutual Ins. Co. v. City of New York Commission on Human 

Rights, 39 A.D.2d 860, 860 (1st Dep't) (subpoena may not be used to "compel the 

production of documents and records not in existence at the time of service of the 

subpoena"), affd 31N.Y.2d 1044 (1972). 

Request Number 5 seeks "[a]ll documents sufficient to show Skadden's 

total annual billings" to Morgan Stanley, which is a Skadden client, during 1993 to 1998. 

In addition to being overbroad, this request seeks information that Coleman Parent could 

and should obtain from Morgan Stanley, which is a party to the Florida Actions. It is 

inappropriate to burden a non-party with a request for discovery that could be obtained 

from a party. See In re New York County Data Entry Worker Product Liability Litig., 

1994 WL 87529, at *8 (Sup. Ct. N.Y. Co. Jan. 31, 1994) (granting motion to quash 

subpoena where party issuing subpoena did not avail itself of all sources of obtaining the 

material prior to subpoenaing a non-party). 

III. The Demand for a Deposition of a Document Custodians Should Be Quashed 

The Subpoena also commands Skadden to produce for deposition its 

"custodian of records. " The Subpoena attaches a four-page list of "Rule 1.310 topics," 

asking that the custodian of records testify as to the "authenticity, source, creation, use, 

maintenance, and business purpose" of numerous documents previously produced by 

Skadden. The reference to Rule 1.310 appears to be to Rule 1.310 of the Florida Rules of 
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Civil Procedure, which governs depositions in Florida. The Florida rule allows a party to 

notice the deposition of a corporation or partnership and requires such corporation or 

partnership to designate officers, directors, or other persons to testify to matters specified 

in the notice. There is no such provision under the CPLR. While CPLR 3102( e) allows a 

party to an out of state litigation to invoke the discovery provisions of the CPLR, it does 

provide for a New York court to enforce discovery devices of another state. 

Moreover, Coleman Parent's deposition demand is unreasonably 

burdensome. The matters on which Coleman Parent seeks testimony do not appear to be 

issues that would be known to Skadden's "custodian of records." Even if such a person 

has knowledge about the maintenance of Skadden's documents, he or she is not unlikely 

to also have knowledge about the authenticity, source, creation, use, and business purpose 

of such documents. Further, the documents about which Coleman Parent seeks to inquire 

are predominantly documents exchanged with Morgan Stanley, a party to the Florida 

Actions. There is no indication that the authenticity of these documents is at issue in the 

Florida Actions. If it is, Coleman Parent can and should establish authenticity through 

party depositions of Morgan Stanley. 
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CONCLUSION 

For all the reasons stated above, this Court should grant Skadden's motion 

to quash or modify the Subpoena, or, in the alternative, for a protective order and such 

other and further relief as this Court deems just and proper. 

Dated: October 29, 2004 
New York, New York 

506901-New York Server 6A - MSW 
13 

Attorneys for Skadden, Arps, Slate, 
Meagher & Flom LLP 
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NOV-01-2004 14:42 JENNER AND BLOCK LLP 312 527 0484 P.03/05 

THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO. CA 03-5045 Al 

vs. 

Plaintiff, 
. 

MORGAN STANLEY & CO., INC., 
Defendant. 

���������������-----'' 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 
CASE NO. CA 03-5165 AI 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

TO: Thomas A. Clare, Esq. 

KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

. Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq . 
KELLOGG, HUBER, HANSEN, 

TODD & EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
depositions upon oral examination of the following witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates and times set forth below: 

DEPONENT DATE AND TIME 
Simon Rankin November 16, 2004 at 9:30 a.m. 

Johannes Oroeller November 17, �004 at 9:30 a.m. 

The deposition will be conducted at Barlow Lyde & Gilbert, Beaufort House, 15 St. 
Botolph Street, London EC3A 7NJ. The depositions will be recorded by videotape and 
stenographic means. The videographer will be European Video Deposition Agency. The 
depositions will be taken before a person authorized to administer oaths and will continue day to 
day until completed. 
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NOV-01-2004 14:43 JENNER RND BLOCK LLP 312 527 0484 P.04/05 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and federal express to all counsel on the attached Service List this 1st day of November 
2004. 

Dated: November 1, 2004 

Jerold S. Solovy, Esq. 
JENNER & BLOCK LLP . 

One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PAREN1) HOLDINGS INC. 

By�4� 
One of Its.Attorneys 

Jack Scarola, Esq. 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY PA. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 
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Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M StreetN.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. · 

KlRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

SERVICE LIST 
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TOTAL P.05 

16div-007896



11/01/2004 15:55 FAX 

co:,E v1AN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs . 

MOR< IAN STANLEY & CO., INC., 
Defendant. 

I ���������������� 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MO Re iAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
Plaintiff, 

vs. 

MA 2, ,NDREWS & FORBES HOLDINGS INC., 
er a ., 

Defendants. 

COLEMAN (PARENT) HOLDINGS INC.'S OPPOSITION 
TO MORGAN STANLEY & CO. INC. 'S 

MOTION TO STRIKE EVIDENCE 
FROM CPH'S MOTION TO AMEND ITS COMPLAINT 

In its effort to divert the Court's attention from the substance of CPH's factual proffer 

and ti'.� legal bases supporting CPH's motion to amend its complaint to seek pw1itive damages, 

Mo ·g; n Stanley separately filed a 47-page motion to strike nearly every single piece of 

doc .in entary and testimon i al support set forth in CPH's factual proffer. At the outset, Morgan 

Sta· 1k y's motion is procedural ly improper because the plain language of the rule governing 

mo io 1s to strike demonstrates that Morgan Stanley is not entitled to the relid it seeks. Under 

Rul:: . 1 40(f) , a party may move to strike "redundant, immaterial, impertinent or scandalous 

nm· te from any pl eading." Fla. R. Civ. P. l. l 40(f). "The striking of pleadings is not favored 

and i� a drastic action to be used sparingly by courts." Bay Colony Office Bldg. Joint Venture v. 

Wa �h 1via Mortgage Co., 342 So. 2d 1005, 1006 (Fla. 4th DCA 1977). Indeed, a motion to strike 

she JI•. not be granted unless "the material is wholly irrelevant [and] can have no bearing on the 
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equi ie; and no influence on the decision." .McWhirter, Reeves, A1cGothlin, Davidson, Rief & 

Bak<'s, P.A. v. Weiss, 704 So. 2d 214, 216 (Fla. 2d DCA 1998) (internal quoi.ation and citation 

omi· te l). The factual proffer in CPH's motion clearly is not susceptible to a motion to strike 

un<l• 'r hese standards. 

Morgan Stanley's motion also ignores the legal standards governing CPI-I's request to 

ad d a :lairn for punitive damages, insisting (at 2, emphasis added) that "CPH's factual proffer 

mu�. 1 e limited to admissible evidence." Proceeding from this mistaken proposition, Morgan 

Star le 'treats CPH's factual proffer as if it were actual trial testimony, lodging over 160 separate 

obj{ ;;t ems to almost every sentence in CPH's motion. 

Morgan Stanley' s position is not suppo1ted by the applicable law. All that is required is 

"a r �a :onable showing by evidence in the record or proffered by the claimant" to support the 

pun ti e damages claim. Fla. Stat.§ 768.72(1) (2003) (emphasis added). The! Florida Supreme 

Cot rt trns held in another context that "[p]roffered evidence is merely a repr.�sentation of what 

evic et :e the [party] proposes to present and is not actual evidence." Grim v. State, 841 So. 2d 

455 L 62 (Fla. 2003) (emphasis added) (citing State v. Warner, 721 So. 2d 767, 769 (Fla. 4th 

DC\ .998), approved on other grounds, 762 So. 2d 507 (Fla. 2000)); accord LaMarca v. State, 

785 S '· 2d 1209, 1216 (Fla. 2001). 

CPI-l's factual proffer more than satisfies this requirement. CPH did not just provide the 

Co1 rt with a "representation of what evidence [CPH] proposes to present ." CPH's proffer is 

sup JO ted by a four-volume appendix, nearly seven inches thick, comprised of deposition 

test ff )ny and documentary evidence compiled over 14 months in discovery in this case. That is 

mo e han sufficient to comply with the requirements of Florida law, and thus, Morgan Stanley's 

mo io l to strike should be denied. 

2 
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I. CPH Has Made A "Reasonable Showing" Of Evidence In Its Factual Proffer As 
Required Under Florida Law. 

Section 768.72, Florida Statutes, requires only that CPH make "a reasonable showing by 

evi· lei .ce in the record or proffered by the claimant which would provide a ri�asonable basis for 

recuv :ry of [punitive] damages." Fla. Stat. § 768. 72. Florida Rule of Civil Procedure 1. l 90(f) 

sirn il� ;·ly prov ides that "[a] motion for leave to amend a pleading to assert a claim for punitive 

dan ta: .es shall make a reasonable showing, by evidence in the record or evide1ce to be proffered 

by h( claimant, that provides a reasonable basis for recovery of such damages." By their plain 

terr is these provisions require only that CPH either point to "evidence in the record" or 

"pr, ,f1 ;r[]" evidence to support its punitive damages claim. 

CPH's motion has done just that: it has proffered a substantial and detailed factual basis 

for pl nitive damages based on the discovery the parties have conducted to date. The case law 

app y: Jg Section 768.72 requires no more. See, e.g., Porter v. Ogden, Newell & Welch, 241 F.3d 

1334, 1341 (11th Cir. 2001) (sustain ing punitive damages claim where claimant "pled and 

pro 'fe ·ed evidence of specific acts committed by the Defendants"); Domke v. McNeil-P.P.C., 

Inc . . S 39 F. Supp. 849, 852 (M.D. Fla. 1996) (sustaining punitive damages claim where claimant 

"pr< ,fl !r(ed) various allegations" to support the claim); Water Im 'I Network, US.A., Inc. v. East, 

892 I. Supp. 1477, 1483 (M.D. Fla. 1995) (sustaining pun itive damage::; claim based on 

clai rn nt's "allegations of a violation of Federal ru1d Florida RICO statutes"); cf, e.g., WFTV, 

Inc. v Hinn, 705 So. 2d 10 1 0, 1011 (Fla. 5th DCA 1998) (contemplating that pleadings are 

suf1 ic: �nt to show a "reasonable basis" for punitive damages). 

Tellingly, as discussed above, Morgan Stanley's interpretation of Section 768.72 reads 

out o1 that statute the statement that a punitive damages claim may be supported by evidence 

"pn ff �red by the claimant." Fla. Stat. § 768.72(1) (2003). Indeed, Morgan Stanley's motion to 
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strikt s 11diously avoids addressing that language at all. By distinguishing "proffered evidence" 

from "r �cord evidence" and "admissible evidence," however, the statute demonstrates that these 

term: a e not synonymous. Id. 

\1organ Stanley' s reading of the tenn "proffer" to mean only "admissible evid ence" (at 

2), < r 'evidence in the r ecord" (at 3, emphasis in original), thus conflicts with the Florida 

Su pr ::n e Court's interpretation of that term. A "proffer" is not itself evidence, see, e.g., Grim, 

841 Sc . 2d at 462, but may be, for example, an oral or written statement made by counsel 

sum m dzing what counsel expects the evidence to be, see, e.g., Porro v. State, 656 So. 2d 587, 

587 1. (Fla . 3cl DCA 1995). A "proffer" thus pennits the proponent "to present the evidence to 

the • 01• rt for a review without fornrnlly introducing it and without the necessity of formal trial 

proc =:e lings with all of its attendant technical rules of procedure." Thomas D. Sawaya, 6 Fla. 

Prac. � 15.9 (2005 ed.). 

Had the legislature meant to require the onerous procedure advocated t y Morgan Stanley 

of r !CJ tiring the submission of evidence conclusively admissible at trial, the legislature would 

hav : r 1ade its intent express - and would not have stated instead that a "proffer" of evidence is 

suff .ci �nt. See, e.g., Farancz v. St. Mary's Hosp., Inc., 585 So. 2d 1151, 1152 (Fla. 4th DCA 

199 I) (nearby statutory provisions "show that the legislature knows how to sa:f that the statute is 

toll :d when it wants to say so. That it did not so state here is a positive demonstration that it did 

not in end any su ch tolling.). 

II. Summary Judgment Standards Do Not Apply To A Motion To Amend For Leave 
To Add A Claim For Punitive Damages. 

Morgan Stanley also argues (at 2) - without any support, and contrary to the clear 

Ian �u tge of the statute and accompanying rules - that the standard for summary judgm ent 

mo ic 1s set fo1ih in Fla. R. Civ. P. l .510(e) should be engrafted onto the standard for a factual 
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profJ ::r in support of a claim for pun itive damages. If such a standard were applicable, it would 

com11lc :ely undercut the "reasonable showing" standard mandated by the plain language of 

Sect: or 768. 72. Surely, had the legislature wanted the summary judgment rule3 and standards to 

appl ' t) the process of amending a complaint to add a punitive damages claim, the legislature 

wou d iave said so. 

The legislature sensibly did not do so. A motion to amend does not seek an adjudication 

of a :h im, as a summary judgment motion does. All that CPH now requests is for leave to file a 

clai11 J )f punitive damages - not judgment on that claim. Accordingly, Florida cou1is have flatly 

refu: ec to evaluate the evidentiary requirements set forth in Section 768.72 pursuant to summary 

judg i1· nt standards. See, e.g., Porter, 24 l F .3d at 1340 ("The Florida court:; do not require a 

fact· in ensive investigation into the merits. Instead, the Florida courts entertain the punitive 

dam lg! issue by way of a motion to dismiss or a motion to strike, not a summary judgment 

mot OI .") ; Will v. Systems Engineering Consultants, Inc., 554 So. 2d 591, 592 (Fla. 3d DCA 

198' ') :stating that a challenge under Section 768.72 should proceed "by way of a motion to 

d isn . is ; , or motion to strike, the punitive damage claim, rather than a motion for partial summary 

judpn :nt"). Similarly, Florida courts repeatedly have held that a formal evidentiary hearing is 

not ·e1 uircd lo add a claim for puni tive damages. See, e.g., Strasser v. Yalan::anclzi, 677 So. 2d 

22, �3 (Fla. 4th DCA 1996). 

CPI-l's motion to amend - including the factual submission contained therein - is more 

thar E 1fficient to satisfy Section 768. 72's "reasonable basis" standard. The entire point of 

Sec io 1 768. 72 is to distinguish between general allegations (which may not support a claim of 

pun ti ·e damages) and specific, fact-based allegations (which would support a. punitive damages 

clai n; See, e.g., Porter, 241 F.3d at 1340-41 (contrasting "setting forth conc '.usory allegations" 

wit!'" Jlead(ing] specific acts" and requiring the latter); T. WM. v. American N/edical Sys., 886 F. 
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Supf. : 42, 845 (N.D. Fla. 1995) (contrasting "conclusory allegation[s]" witl:. "alleged factual 

mat ti TS' and requi1i ng the latter). The point of Section 768.72 is not, however, to convert the 

moti m to amend process into a mini-trial, in which the Court is required to assess the 

adm ss b i lity of every piece of evidence. Where, as here, the proffered evidence overwhelmingly 

supi; x s a puni tive damages claim, the motion to amend should be granted. 

Conclusion 

Because CPH's four-volume seven-inch-thick proffer complies with the requirements of 

Flor d< law in every respect, and because Morgan Stanley's motion to strike rests entirely on a 

man fE ;tly erroneous view of the showing that is required to make a "proffe:�" in support of a 

puni Li' e damages claim, Morgan Stanley's motion to strike should be denied without any inquiry 

into M )l"gan Stanley's myriad evidentiary objections and arguments. 

Dat• d: November I, 2004 

Jere Id S. Solovy 
Ror al I L. Marmer 
Jeff :e · T. Shaw 
JE1' N �R & BLOCK LLP 
Ont I: �M Plaza 
Cbi ;a iO, Illinois 60611 
(31 �) �22-9350 

#117.02 

Respectfully submj�ted, 

COLEMAN (P ARE�T) HOLDil\.GS INC. 
)� .. 

By:_-'------'-'"'-:'.',._'.. )_/ ,_/,_ .. ...-_·'""1_\ _____ .· -t--/_,·:�,.�"-=-----�---_··· ----

One of Its Attorneys (./ 

Jolm Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

':HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

/.JJ-Fax me Federal Express to all counsel on the attached list on this f • day of 

f!!li\/ .) 
__ [ I •V • , 2004. 1 

I _./·- / / 
/ ) / . ·t··· ··A ��-· 

., I ,; ----
. / /.�:.:: j , ... /" �"" 

JACK SCAROLA 0 ------
Fl9frida Bar No.: 169440 
Searcy Denney Scarola 

Bamhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes ::foldings, Inc. 
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Josepl 1 I mno, Jr., Esquire 
Carltc n :ields, et al. 
222 L 1k !view A venue 
Suitel41 0 
West >am Beach, FL 33401 

Thorn is D. Yammcci, P.C. 
Thom is A. Clare 
Brett . v1 Gurk 
Kirkh ni . and Ellis 
655 1 itJ. Street, N.W., Suite 1200 
Wash n; ;ton, DC 20005 

Jerolc S Solovy, Esq. 
Jenne· l: Block LLP 
One I 31 1 Plaza 
Suite it JO 
Chica �c , IL 60611 

Mark C Hansen, Esq. 
Kello �g Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumr er Square 
1615 \1 Street, N.W., Suite 400 
Wash in �ton, DC 20036-3206 
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IN THE FIFTEENTH JUI:lCIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COl,E v!AN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 Al 

vs. 

MOR< iAN STANLEY & CO., INC., 
Defendant. 

I ��������������� 
MCR1 iAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MAC \.t.'DREWS & FORBES HOLDINGS INC., 
er a'., 

Defendants. 

COLEMAN (PARENT) HOLDINGS INC.'S REPLY 
IN SUPPORT OF ITS MOTION TO AMEND ITS 
COMPLAINT TO SEEK PUNITIVE DAMAGES 

At trial, CPH will prove that Sunbeam engaged in a massive fraud that caused billions of 

do! ar; of damages to the investing public, including CPH and the pubLc shareholders of 

Co er ian. At trial, CPH will prove that Sunbeam could not have accomplished that fraud 

wi11c Jt Morgan Stanley: it was Morgan Stanley that knowingly agreed with ::>unbeam to issue a 

fal: e md misleading press release on March 19, 1998; it was Morgan Stanley that knowingly 

agr ;e ! with Sunbeam to repeat those false statements in the offering documen1:s for the debenture 

off �ri 1g; and it was Morgan Stanley that knowingly agreed to raise the money to finance the 

fra id 1lent acquisition of Coleman. At trial, CPH also will prove that Morgan Stanley could have 

sto ):i: �d the fraud dead in its tracks, but Morgan Stanley chose not to do so. 

CPH's proffer sets forth ample evidence to support all of those facts. For example: 

Did Sunbeam engage in a fraud? Yes, in Morgan Stanley's c.esperate attempt to 

de 1y and object to everything, Morgan Stanley states (at 16) that "CPI-I has offered no evidence 
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to es .al lish that Sunbeam, the party that Morgan Stanley is alleged to have aided and abetted, 

enga �et in fraud." In fac t , the evidence is undisputed that Sunbeam engaged in a fraud. Indeed, 

in Mor �an Stanley's complaint against Arthur Andersen, which is pending before Judge Miller, 

Mor �a t Stanley itself directly alleges that Sunbeam engaged in fraud. Morgan Stanley's 

com )hint contains an entire section entitled "Andersen and Sunbeam's Fraudulent Scheme" 

(CP:f. \PP· Tab 15at10-12). 

Did Morgan Stanley know that the March 19, 1998 press release was false 

and rr isleading? Yes, Morgan Stanley knew the true facts concerning Sunbeam's turnaround 

star' ind financial perfomrnnce. Arthur Andersen sent Morgan Stanley's lawyers a March 18 

draf � '::imfort letter disclosing Sunbeam's financial freefall, and Arthur Ande:rsen sent Morgan 

Stai le ,r a tv1arch 19 final version of the comfort letter (CPH App. Tab 45, CPH Ex. 24; Tab 16, 

CPJI �x. 17; see also CPH App. Tab 15, � 97). In addition to the infon11ation received from 

Art JU Andersen, Morgan Stanley also received from Sunbeam a schedule of financial results 

sho.vi 1g even more details concerning Sunbeam's financial peril (CPH App. Tab 18, CPH Ex. 

1 G) And before the Coleman transaction closed, Arthur Andersen sent Morgan Stanley, on 

Ma ·c�. 25, a "bring down" comfort letter showing that the situation had growr:. even worse (CPH 

Ap '· rab 39, CPH Ex. 112). 

Did Morgan Stanley knowingly repeat those false slatements in the 

del 1e 1ture offering documents? Yes, Lawrence Bornstein of Arthur Anders1m has testified that 

he to d Morgan Stanley on March 19, 1998 that "I've done basic math, that they have done a 

mi Ii· 011 dollars in sales a day for the first 72 days and now they have to do - ·whatever it was, 12 

to !;I 5 million in sales for the next - ... let's say 17 days, whatever the mm:.bers were, and that 

I 'ra very skeptical, that I remember saying to him that I don't think this company's turned 

an rtr �d." Bornstein then warned Morgan Stanley: "You better hope to God that they do, because 
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if not,: ou ' re all going to get sued" (CPH App. Tab 13, Bornstein Dep. 1/15/2004, at 80-81). 

Morg ar Stanley knew the true facts, from Bomstein, and from the written disi:losures supplied 

by A th .1r Andersen and Sunbeam, but Morgan Stanley agreed to include the false information in 

the d :b nture offering documents. 

Did I\tlorgan Stanley provide the financing for the fraudulent acquisition of 

Colen: n? Yes, the proceeds of the $750 million debenture offering underw:.itten by Morgan 

Stanley were used to fund the acquisition of Coleman (CPH App. Tab 15, � 1). 

Could Morgan Stanley have stopped the fraud? Yes, by refusing to finance 

the f ·ai dulent acquisition of Coleman, Morgan Stanley could have stopped th1� fraud. Without 

the c 1s l, which Morgan Stanley controlled, Sunbeam could not have closed the acquisition (CPR 

App 1 ab 15, � 1). Morgan Stanley also could have disclosed the true fact;, which Morgan 

Stan e� learned from Arthur Andersen and Sunbeam. 

There is more, of course, but the simple point here is that CPH's case .s not based upon 

unsL p� Jrted allegations. The key parts of CPH's case are grounded upon specific facts, and 

thos : f Lets are sufficient to support a claim for punitive damages. 

First, as we explain more fully below, for purposes of CPH's motion to add a claim for 

puni ti' e damages, the issue is whether CPH has shown that there is a reasonable factual basis for 

thos � t laims. See Fla. Stat. § 768. 72(1) (2003). In undertaking that analysis, "Florida courts do 

not ·ec uire a fact-intensive investigation into the merits. Instead, the Florida courts entertain the 

pun fr e damage issue by way of a motion to dismiss or a motion to strike, not a summary 

jud� m !llt motion." Porter v. Ogden, Newell & Welch, 241 F.3d 1334, 134( (1 lth Cir. 2001) 

(cit< ti1 ns om itted). And although Morgan Stanley apparently believes that it is entitled to an 

evic er tiary hearing - at which the admissibility at trial of each page of CPH's factual proffer 

mw t 1e dissected in detail, and at which the facts advanced by CPH can be weighed against 
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thos� o fered by Morgan Stanley - Florida law in fact holds that "[a] formal evidentiary hearing 

is nc � 1 rnndated." Id. at 1341 (quoting Solis v. Calvo, 689 So. 2d 366, 369 n.2 (Fla. 3d DCA 

199/ ))( �mphasis added); accord Strasser v. Yalamanchi, 677 So. 2d 22, 23 (Fla. 4th DCA 1996). 

See J 'at t I below. 

Second, despite Morgan Stanley's attempts to reargue its motion for judgment on the 

plea• lir gs, this Court already has determined in its Order denying Morgan Stariley's motion for 

judg rn nt on the pleadings that CPH's complaint states valid claims for fraud, aiding and 

abet in � fraud, conspiracy to commit fraud, and negligent misrepresentation. CPH has an ample 

fach al basis for each of its claims. See Part 2 below. 

Third, Florida law controls on the issue of punitive damages, notwithstanding Morgan 

Starle •'s assertion (at 1) that this Court "has held that New York law applies to this case, 

inchd ng CPH's claims for punitive damages." In fact, this Court held that New York Jaw 

app: ie only to two issues associated with CPH's fraud and negligent misrepr·�sentation claims, 

and fl rther concluded that Florida law may well apply to CPH's aiding and abetting and 

con :p: :-ac;y claims because "[t]he fraud alleged is largely Florida-based" (MS App. Tab 7 at 12). 

Beem ;e Morgan Stanley made no argument concerning the applicability of New York law to the 

pun ti ·e damages issue during choice of law briefing, Florida law governs 1hat issue. Under 

Flo id 1 law, CPH is entitled to add a claim for punitive damages. See Part 3 below. 

Fourth, even under New York law, CPH ' s factual proffer is sufficient to support a 

pur iti 1e damages claim because Morgan Stanley's conduct was gross, momlly reprehensible, 

and d rected at the public - including the public shareholders of Coleman . Se1� Part 4 below. 
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Argument 

1. CPH's Proffer Is Sufficient For This Court To Grant CPH's Reque:;t to Add A 
Punitive Damages Claim. 

Section 768.72(1), Florida Statutes, provides that a claim for pun itive damages should be 

perr li1 .ed if "there is a reasonable showing by evidence in the record or profferi�d by the claimant 

whi :h would provide a reasonable basis for recovery of such damages." See Fla. Stat. 

§ 7C 8. 72(1). Contrary to Morgan Stan ley' s assertion (at 2), this requirement does not mean that 

CPI['� proffer must meet the same admissibility requirements that apply to a motion for 

smr m iry judgment or at trial. Nor does this requirement mean , as Morgan manley apparently 

ass\ rn �s (at 2-11), that CPH's request to add a punitive damages claim can be defeated by a 

cou 1t1 rstatement of largely irrelevant facts. Rather, courts expressly lu.ve held that the 

evi< et tiary standard set fo1th in Section 768.72 is not akin to a summary judgment standard. See 

POI �e;, 241 F.3d at 1340; Will v. Sys. Eng'g Consultants, Inc., 554 So. 2d 591, 592 (Fla. 3d DCA 

198 ;:>) That is why "[a] formal evidentiary hearing is not mandated" to add a claim for punitive 

da111a; es. See Porter, 241 F.3d at 1341 (quoting Solis, 689 So.2d at 369 n.2): Strasser, 677 So. 

2d •t 3. 

All that is required under Section 768.72 is a "proffer" of evidence, which as the Florida 

Sur re 11e Court has determined in another context, "is merely a representatior. of what evidence 

the [i: 1rty] proposes to present and is not actual evidence." Grim v. State, 841 So. 2d 455, 462 

(FL: 003); accord Lalvfarca v. State, 785 So. 2d 1209, 1216 (Fla. 2001); see c.lso Porro v. State, 

65( � :i. 2d 587, 587 n. l (Fla. 3d DCA 1995) (proffer can be in the form of an oral or written 

sta· er :ent by counsel summarizing what counsel expects the evidence to show); Thomas D. 

Sa' /a 'a, 6 Fla. Prac. § 15.9 (2005 ed.) (proffer permits proponent "to present the evidence to the 

cot rt for a review without fonnally introducing it and without the necess:.ty of fom1al trial 

pre :;e �dings with all of its attendant technical results of procedure"). 
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CPH has made, under applicable Florida law, a proper proffer demonstrating CPH's 

enti le nent to add a claim for punitive damages. See, e.g., Dibernardo v. Wast,� Mgmt., Inc., 838 

F. S.11= J. 567, 571 (M.D. Fla. 1993) ("Defendants assert that there is no evideni;e in the record or 

pro! fe ed by plaintiff that would provide for a reasonable basis for recovery Ctf such exemplary 

dan- af !S. This Court disagrees and finds that Plaintiffs complaint does allege facts and 

esta Jl: 5hes record evidence, in Plaintiff's affidavit attached to the complaint, which potentially 

cou d :eud to the imposition of punitive damages."); McCarthy v. Barnett Bank, 750 F. Supp. 

111 ), 1127 (M.D. Fla. 1990) ("Plaintiffs in this case have pled specific a::ts committed by 

Def �n !ants which are adequate to support a claim for punitive damages . The motion to strike 

the re [Uest for punitive damages is therefore DENIED"). Indeed, given that CPH' s proffer is 

con pi ised of concrete and admissible evidence taken from depositions and do::uments produced 

by l Ac rgan Stanley itself, CPH's proffer provides much more than what is required for this Court 

to g rn 1t CPH' s request to add a claim for punitive damages. 

2. Morgan Stanley's Attacks On CPH's Underlying Claims Do Not Alter The 
Conclusion That CPH Is Entitled To Add A Claim For Punitive Damages. 

Morgan Stanley devotes much of its opposition to a rehash of its unsuccessful motion for 

j ud �n ent on the pleadings: Morgan Stanley sets fo1ih (at 2-11) a series of sup:Josed "undisputed 

facts,' and based on those facts, argues (at 11-17) that CPH's complaint fails ·:o state a claim on 

wh cl- relief may be gran ted under New York law. Morgan Stanley's argume.11ts lack merit. At 

the th ·eshold, Morgan Stanley's arguments proceed from the erroneous assumption (at 1) that 

thi� C Jurt held in its choice of law Order that New York law applies to all of CPH's claims. In 

fac, 11is Comt held that New York law applies only to two issues relevant !Ct CPH's fraud and 

ne� Ii� ent misrepresentation claims, and further concluded that Florida law wot .Id apply to CPH's 

aid n! and abetting and conspiracy claims if CPH could prove Morgan Stanley's participation in 
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the �i. rida-based Sunbeam fraud (MS App. Tab 7 at 12). Moreover, even under the law as 

desc ril ed by Morgan Stanley, there is a sufficient factual basis for each of CPH 's claims. 

A. Morgan Stanley's Attack On CPH's Fraud Claim Is Baseles� .. 

Morgan Stanley contends (at 14-16) that CPH has failed to state a claim of fraud because 

CPI: mrportedly cannot show that it conducted due diligence in co1nection with the 

Sun )e ;.m/Coleman transaction, and thus, ca1U1ot justifiably have relied on the false 

repr !S· ntations. Even assuming that New York law imposes a "due diligence" requirement on 

so-c :i.ll !d "sophisticated" victims of fraud, and notwithstanding Morgan Stan ley' s assertions in 

its f lC section about CPI-I's so-called sophistication and retention of advisers ·:o assist in CPH's 

decisic n making (at 2-3), Morgan Stanley's argument is incorrect. New Yo::k law recognizes 

that qt estions of reliance and what diligence is due are context and fact specific inquiries that are 

not m ;ceptible to resolution as a matter of law. See, e.g., JPMorgan Chase Bank v. Winnick, 

200 i J.S. Dist. LEXIS 11565, at *42, *57 (S.D.N.Y. 2004) (denying summary judgment on 

frad claim because court "cannot say as a matter of law that the Banks' reliance was 

unn m Jnable (or unj ustified) because a sophisticated lender could have p 'otected itself by 

mal in� reasonable inquiries"; whether a sophisticated party's reliance is "reasonable or 

just fi. ble is a factual question inappropriate for summary adjudication" and "whether a duty to 

inq i ir: is triggered is a context-specific and fact-based inquiry, rather than a bright-line rule"); 

see �! o Dlll'fON Inc. v. Foliwn, Inc., 48 F. Supp. 2d 359, 369, 372 (S.D.N.Y. 1999) (denying 

mot io l to dismiss plaintiffs fraud claim despite plaintiffs sophistication and "theoretical 

disc O\ erability" of the alleged fraud). Morgan Stanley ignores these cases. 

Morgan Stanley also ignores a key contract provision in the Merger Agreement that bears 

dirE :::t: y on what diligence was due from CPH - regardless of what the case law might address 

in c th :r contexts. Indeed, although Morgan Stanley quotes numerous provisions in the Merger 
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Agr !e. nent and other written instruments at length in its factual recitation (at 5-11), Morgan 

Star le 1 studiously avoids any mention of the specific contract provision that p:laced on Sunbeam 

the ·e� Jonsibility for advisin2: CPH of material adverse changes in circumstances (Ex. A,§ 6-8): 

Advice of Changes. Upon obtaining knowledge of any such occurrence, Holdings 
or Laser [defined in the Recitals as Sunbeam] shall promptly advise the other 
party orally and in writing of (i) any representation or warranty made by it 
contained in this Agreement that is qualified as to materiality becoming untrue or 
inaccurate in any respect or any such representation or warranty tha t is not so 
qualified becoming untrue or inaccurate in any material respect, (ii) the: failure by 
it to comply with or satisfy in any material respect any covenant, condition or 
agreement to be complied with or satisfied by it under this Agreement or (iii) any 
change or event ... having [a] . . .  Material Adverse Effect [defined a·: Page 3 of 
the Merger Agreement as a material adverse effect on the business, o:: results of 
operation or financial condition of Holdings and its subsidiaries, taken as a 
whole] .... 

This provision disposes of Morgan Stanley's argument and shows wh�r the law correctly 

rec11g1 .izes that the issue of reasonable reliance, including the issue of the diligence that is due, is 

inte m �ly fact specific. Here, the reasonableness of CPH's reliance and its diligence must be 

con :;ic ered in light of the express provision of the Merger Agreement, which shifted to Sunbeam 

the dl ty to alert CPH to any material adverse change. Although CPH did, in fact, make inquiries 

abc ut Sunbeam , CPH had no obligation to do so under the express terrns of the Merger 

Ag e� ment. Given the existence of this express contractual provision - and the failure of 

Sm b< am and Morgan Stanley to advise CPH of the clear and unmistakable ndverse changes in 

cin m 1stances that were occurring before the closing - Morgan Stanley's c.ssertion that CPH 

ha� fr i!ed to state a claim of fraud does not withstand scrutiny.1 

1 11 i s fact section, Morgan Stanley attempts to make much of the fact (at 5-9) that the Merger 
Ag ·ec ment contains an integration claims whereby Sunbeam and CPH agreed that all of the 
ten rn: of their agreement are set forth in the four comers of the written contract. Morgan Stanley 
ign Jr :s, however, that integration clauses do not immunize parties for claims of fraud or fraud in 
their iucement . See, e.g., Mfrs. Hanover Trust Co. v. Yanakas, 7 F.3d 310, :31 5  (2d Cir. 1993) 
(ur de : New York law, "a general merger clause is ineffective ... to preclude extrinsic evidence 
tha: a party was induced to enter into the contract by means of fraud"); 60A N.Y. Jur. 2d, Fraud 
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B. Morgan Stanley's Attack On CPH's Aiding And Abetting Claim Is Mcritlcss. 

Morgan Stanley attacks CPH's aiding and abetting claim by contending that (at 16): 

CPH has offered no evidence to establish that Sunbeam, the party that Morgan 
Stanley has alleged to have aided and abetted, engaged in fraud. Likewise , CPH 
does not identify a scintilla of evidence to prove that Morgan Stanley had actual 
knowledge of Sunbeam's fraud or that Morgan Stanley provided "substantial 
assistance." 

In .11 king that argument, Morgan Stanley misstates the law and contndicts the factual 

alk g2 .ions from its own lawsuit against Arthur Andersen. 

Morgan Stanley's arguments should be rejected at the threshold, however, because they 

are bi sed on the assumption that New York law applies to CPH's aiding and abetting claim. In 

its cl' )ice-of-law Order, this Court held that Florida law may well apply to CPH's aiding and 

abi tt Jg claim (MS App. Tab 7 at 12). Morgan Stanley does not even addresB CPI-l's aiding and 

ab' :tt ng claim under Florida law. 

In any event, even accepting the legal standards advanced by Morgan Stanley at face 

va m, Morgan Stanley's arguments have no substance. With respect to Morgan Stanley's 

ar: ;u '1ent that CPH has offered no evidence that Sunbeam engaged in fraud, CPH's factual 

pr lf: ;r clearly debu11ks that contention. The proffer, among other matters, details the following 

as )C :ts of the Sunbeam fraud: 

• On February 23, 1998, Morgan Stanley personnel and Sunbeam executives held face
to-face discussions with representatives for CPH during wVich Sunbeam was 
portrayed as a turnaround success and an attractive business opportunity. 

• Contrary to those rosy predictions, Sunbeam's outside auditcrs warned Morgan 
Stanley that Sunbeam was on a disaster course. Morgan Stanley learned, both orally 
and in writing, that Sunbeam was conducting aggressive bill-andwhold transactions 
and that certain sales were made with a 100 percent right of return. Morgan Stanley 
also learned that the statements made to CPH at the February 23, 1998 meeting were 
false. 

aw Deceit § 227 (2003) ("It is well settled that a general or "boiler plate' merger clause in a 
v ri ten contract is ineffective to preclude judicial inquiry into specific allegai:ions or fraud"). 
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• Sunbeam's outside auditors also wrote a letter to Morgan Stanley, which Morgan 
Stanley's law firm received no later than March 18, 1998, disclosing Sunbeam ' s 
financial freefall, including that Sunbeam had a shortfall from Wall Street 
expectations and prior results of $181 to $213 million. The letter disclosed that the 
reason for the shortfall was that an early buy program had accelerated sales that 
normally would have occurred in 1998 to the last quarter of 1997 -- in other words, 
1997 results were artificially inflated with 1998 sales. 

• Written documentation in Morgan Stanley's hands confirmed that Sunbeam's 
fraudulent inflation of 1997 results with 1998 sales was so egregious that Sunbeam 
needed sales of $151.8 million over the 1 1  remaining days of the first quarter of 1998 
simply to meet 1997 first quarter sales. 

• Instead of disclosing the truth, Sunbeam and Morgan Stanley agreed that Sunbeam 
would issue a March 19, 1998 press release that falsely portrayed Sunbeam's 
perforn1ance and prospects. The press release, among other things, falsely portrayed 
Sunbeam's financial condition and lied about the reasons for the shortfall from 
analysts' estimates . 

• During a road show presentation that took place after the issuance of the press release 
- a road show that Morgan Stanley organized to persuade investors to participate in 
the $750 million debenture offering to fund Sunbeam's acquisition of Coleman -
Morgan Stanley stood with Sunbeam and told investors that the press release was no 
cause for alam1 and that Sunbeam was on track to meet expectati:ms. Several Wall 
Street analysts reacted to these reassuring statements by reiterating their "buy" or 
"strong buy" ratings by Sunbeam. 

Th !St facts, all of \Vhich are supported by the detailed evidence in CPH's proffer, debunk 

Mc rg m Stanley's contention that CPI-I has presented no evidence that Su nbeam engaged in 

fra ld 

Indeed, Morgan Stanley' s challenge to the existence of the Sunbeam fraud contradicts the 

ve y heart of Morgan Stanley's own litigation against Arthur Andersen pending before Judge 

M II< r. In Morgan Stanley's complaint, Morgan Stanley directly alleges that Sunbeam engaged 

in fi rnd. For example, in a section of the complaint entitled "Anders1!n and Sunbeam's 

Fr m lulent Scheme," Morgan Stanley alleges (CPH App. Tab 15 � 30): 

Unbeknownst to the public and to Plaintiffs, Sunbeam's new senior management 
embarked upon a scheme designed to misrepresent Sunbeam's financial 
condition. Sunbeam's subsequent November l998 restatement of its 1996 and 
1997 financial statements revealed the plan that Sunbeam 's management had 
adopted and Andersen facilitated. In 1996, Sunbeam' s management, with 
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Andersen's knowing assistance, caused Sunbeam to overstate its operating losses 
by at least $40 million, thereby establishing an overly bleak financial backdrop 
against which the company's perfom1ance in 1997 would be measured. In 1997, 
by contrast, management caused Sunbeam dramatically to overstate it�. earnings . 

When 1997 operating earnings were eventually corrected and restated, they were 
$95 million Jess than the earnings originally reported - and approximately half 
of the figure that Andersen had previously certified. 

In t 1e face of those judicial admissions, Morgan Stanley cannot in good faith dispute that 

Sun )e m1 engaged in fraud. 

With respect to Morgan Stanley's contention that there is no evide:nce that Morgan 

Star le' had actual notice of Sunbeam 's fraud or that Morgan Stanley prc ivided substantial 

assi ;t� 1ce, that contention likewise ignores CPH's factual proffer. Concerning Morgan Stanley's 

actt al notice, the proffer shows that: 

• Morgan Stanley knew of the fraud because Morgan Stanley had bem involved in due 
diligence with Sunbeam since April 1997 and therefore knew that Sunbeam's 
turnaround story was an illusion. Morgan Stanley, at the very I :itest, knew about 
Sunbeam's fraud by mid-March 1998 - when it was advised b:1 Sunbeam's own 
outside auditors that Sunbeam was on a disaster course. 

• Indeed, sometime before March 19, 1998, Morgan Stanley had received written 
confimrntion from Sunbeam and Sunbeam's auditors detail ing the disastrous collapse 
in Sunbeam's performance and expressly identifying the cause. 

Co11c< ming substantial assistance, the proffer shows that Morgan Stanley provided the financing 

tha S .mbeam required in order to close the Coleman acquisition (CPH App. Tab 7, Smith Dep. 

212 V: 004, at 197-203; Tab 37, Hart Dep. 5/19/2004, at 222-25; Tab 38, CPH Ex. 76). By 

pre vi· ling the cash necessary to accomplish the fraud, Morgan Stanley plainly provided 

sut st ntial assistance. Although nothing more is necessary to demonstrate substantial (lssistance, 

CP :-r > proffer also shows the following: 

• Morgan Stanley set out to find companies for Sunbeam to acquire with Sunbeam 
stock and found Coleman. 

• On February 23, 1998, Morgan Stanley personnel held face�to-face discussions with 
representatives from CPH during which the false story of Sunbeam's turnaround was 
told. 
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• Morgan Stanley assisted Sunbeam in concealing the fraud in man:r ways, including 
by helping Sunbeam prepare and issue a false and misleading press release on March 
19, 1998. 

• Morgan Stanley agreed to incorporate and republish the false Marc:h I 9, 1998 press 
release into the offering documents for the debentures. 

• Morgan Stanley assisted in a series of road show presentations to attract investors for 
the debenture offering. 

• Morgan Stanley assisted in the closing of the transactions. 

Cle< rl: · , these acts and others set forth in CPH's factual proffer demonstrate Morgan Stanley' s 

sub� ta 1tial assistance in the Sunbeam fraud. 

C. Morgan Stanley's Attack On CPH's Conspiracy Claim Is Meritless. 

Morgan Stanley attacks CPH's conspiracy claim by arguing (at 17) ·that CPH has not 

alle �e l an underlying fraud claim and has not offered "any evidence of an actual agreement 

bet' re :n Morgan Stanley and Sunbeam toward a common tortious objective or Morgan Stanley 's 

nett al knowledge of Sunbeam's alleged fraud ." Like its aiding and abetting arguments, Morgan 

Sta: tie y' s conspiracy arguments fail at the threshold because they are based on the assumption 

tha1 ]' ew York law applies, even though this Court held that Florida law will govern CPH's 

co11 ;;p racy claim if CPH can show Morgan Stanley's involvement in the Florida�based Sunbeam 

frm d :Ms App. Tab 7 at 12). In any event, Morgan Stanley's arguments an: without merit on 

the r ' wn terms. 

Contrary to Morgan Stanley's assertion, CPH has proffered evidence of an agreement 

bet .vt en Morgan Stanley and Sunbeam to accomplish a common tortious cbjective. Among 

oth �r things, CPH's proffer shows that: (a) Morgan Stanley and Sunbeam agreed to issue the 

fal: e md misleading March 19, 1998 press release; (b) Morgan Stanley and �:unbeam agreed to 

inor )orate and republish the false March 19, 1998 press release into the offering documents for 
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the d bentures; (c) Morgan Stanley and Sunbeam agreed to participate in a road show 

pre� er tation for the debentures during which false infonnation was provided to investors and 

ana y� :s; and (d) Morgan Stanley and Sunbeam agreed that Morgan Stanley would provide the 

fina 1c ng required to close the Coleman transaction . This evidence in CPH's proffer constitutes 

stro 1g evidence of an agreement between Morgan Stanley and Sunbeam to accomplish a 

con m m tortious objective. 

D. Morgan Stanley's Attack On CPH's Negligent Misrepresentation Claim Is 
Irrelevant To The Instant Motion. 

Morgan Stanley attacks CPH's negligent misrepresentation claim by arguing (at 13-14) 

that C 'H cannot satisfy the "spec ial relationship" requirement imposed by New York law. The 

sbo: t � nswer to Morgan Stanley's argument is that it is irrelevant to CPH's motion to add a claim 

for_ m titive damages. CPH is not seeking to base its claim for punitive damag�:s on CPH's claim 

of reg igent misrepresentation. CPH is seeking punitive damages based on iw claims for fraud, 

aidi lg and abetting, and conspiracy. See Rappaport v. Jimmy Brian Toyota of Fort Lauderdale, 

522 S• . 2d 1005, 1006 (Fla. 4th DCA 1988) (claim of fraud is sufficient to support a claim for 

pun fr e damages) ; see also Section 3 below. Thus, al though we are prepared to show (and, 

indc ec. we already have shown in our opposition to Morgan Stanley's motion for judgment on 

the pl adings) that CPH's negligent misrepresentation claim does in fact satisfy the "special 

rela io lship" requiremen t  of New York law, Morgan Stanley's argument is a red herring because 

CPI['� negligent misrepresentation claim is irrelevant to the instant motion. 

13 

141013/020 

16div-007917



11/01/2004 16:19 FAX 

3. Under Florida Law, CPH's Proffer Is Sufficient To Add A Claim For Punitive 
Damages. 

A. Florida Law Goyerns CPH's Punitive Damages Claim. 

Not only does Florida procedural law apply to CPH's request to add a claim for punitive 

da111a; ;es, as Morgan Stanley has acknmvledged (at 11), but Florida substantive law applies as 

we! I 1 ecause Morgan Stanley neither has argued nor shown that New York :law applies to that 

claim Although Morgan Stanley asserts (at 1) that this Court has held that "New York law 

api: lie � to this case , including CPH' s claims for punitive damages," as stated above, this Court's 

chc ic• of law Order did not so hold. The Order held only that New York Jaw applies to two 

isst e� relevant to two of CPH's four claims (MS App . Tab 7 at 12): 

As to Counts I and IV of CPH's Complaint and MSSF's claims again.>t MAFCO 
and CPH, the Court determines that New York substantive law ai:plies (i) to 
engraft a requirement that the recipient of a negligent misrepresentat[on be in a 
special relationship to its publisher for the misrepresentation to be actionable, and 
(ii) to engraft a requfrement that a party perform reasonable due di ligence as to 
available infonnation in order to prove that its reliance on a misrepresentation was 
reasonable. 

Ind �e l, in another portion of the Order, this Court recognized that Florida law might apply to 

CP i :!aims of aiding abetting and conspiracy (id., citati on omitted): 

The fraud alleged is largely Florida based and the location of its ultinate victim 
incidental . Florida has a strong public policy in favor of protecting the recipients 
of fraudulent misrepresentations. That policy is more clearly implicate:l if CPH is 
able to prove that MS&Co. was an actor in a Florida-based fraud. The allegations 
of conspiracy are disputed, precluding summary judgment at this juncture on the 
choice oflaw issue. 

The two issues just cited as to which New York law has been found to govern are the 

onl \'.:' .vo issues identified in Morgan Stanley's choice-of-law motion -which is fatal to Morgan 

Sta .11· y's present contention that New York law applies to CPH's punitive damage claim. It was 

Mc rg m Stanley 's burden during choice of law briefing to identify, on an is�me-by-issue basis, 

the a eas in which New York and Florida law differ and to demonstrate why New York law 
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app .  te . Morgan Stanley' s  failure to do so with respect to the issue of punitive damages compels 

the ;o iclusion that Florida law governs. See, e.g . .  Collins v. Collins, 36 So. 2d 41 7, 4 1 7  (Fla. 

1 94 �) :"when the contrary [law] has not been alleged, we have assumed the law of the other state 

to b he same as our own"); Gustafson v. Jensen, 5 1 5  So.  2d 1 298, 1 300 (Fla. 3d DCA 1 987) 

("w 1e ·e a party seeking to rely upon foreign law fails to demonstrate that the foreign law is 

diff �n nt from the Jaw of Florida, the law is the same as Florida"); A etna Cas. & Sur. Co. v. 

Cia 7, ·chi, 573 So. 2d 990, 990 (Fla. 3d DCA 1991)  (same); Watson v. First Nat '/ Bank of 

Clu :::ci �o. 367 So. 2d 732, 733 (Fla. 4th DCA 1 979) ("Upon the failure to plead any applicable 

fon ig 1 Jaw, it is presumed that any such law is the same as Florida law"); Owens-Coming 

Fie '3r �las Co1p. v. Engler, 704 So.  2d 594, 594 (Fla. 4th DCA 1 997) ("W11ere the law of a 

for· :if n forum is claimed to be dispositional, yet no foreign law is pleaded to the trial court, the 

ma te ·  is to be detennined by the law of this forum"). 

B. CPH' s Factual Proffer Is Sufficient To Support A Claim For Punitive 
Damages Under Florida Law. 

Under Florida substantive law, it is clear that CPH's factual proffer is more than 

suJ fie ient to support a claim of punitive damages. Under Florida law, as Morgan Stanley 

co1 1c1 des (at 1 7), "a claim of fraud sufficient to justify a compensatory damage award is also 

su1 fo ient to support a claim for punitive damages." Rappaport, 522 So. 2d a·: 1 006; accord Lou 

Ba -;h ·odt Chevrolet, Inc. v. Savage, 570 So. 2d 306, 308 (Fla. 4th DCA 1 990 ); Solis, 689 So. 2d 

at 3 6 ) n.3.  As shown above in Part 2, CPH's factual proffer provides more ·:han ample support 

foi C PH' s  claims of fraud, aiding and abetting, and conspiracy. Under Florida law, therefore, 

CI H should be allowed to ask the jury for punitive damages.  

15  
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4.  Under New York La\"r', CPH's  Proffer Is  Sufficient To Add A Claim For Punitive 

Damages. 

Even if New York law were to apply to CPH's claim for punitive damages, which is not 

the < ai �. the result would be the same because CPH's factual proffer is more than sufficient to 

supf or a claim for punitive damages. Under New York law, punitive damages are available 

whe ·e 1 fact-finder reasonab ly could characterize the challenged conduct as "gross" or "morally 

repr< :h• nsible." The conduct of Morgan Stanley as set forth in CPH's proffer clearly meets this 

stan· la: d. 

The district court ' s  decision in Merrill Lynch & Co. v. Allegheny Energl', Inc. , 2003 WL 

227' 51 50 (S .D.N.Y. 2003), which Morgan Stanley discusses at length (at 22-:D), confirms this 

cone Ju : ion. In Merrill Lynch, plaintiff Allegheny Energy sought to acquire a commodities 

trad' ne business and retained Merril l Lynch for consultation. Menill Lynch r�commended that 

Alic ?;b my acquire Me1Till Lynch's own energy commodities business . Althou gh Merrill Lynch 

sub� eq 1ently wi thdrew as Allegheny' s advisor, Menil l  Lynch nonetheless made representations 

rega :d ng the transaction, and continued to make fraudulent representations when Merrill Lynch 

and A legheny began negotiating. In addressing the issue of punitive damage;s - after stating 

that p mitive damages are available under New York law only when the conduct may be 

chanc erized as "gross," ''morally reprehensible," and involving "such wanton dishonesty as to 

imp y a criminal indifference to civil obligations" - the district comt concluded that "[i]f 

Mer ·iJ Lynch sold a business that it knew was in significantly different condition than it 

repr �s1 nted and failed to disclose certain  facts when it had a duty to do so, such conduct may be 

said to be gross or moral ly reprehensible." Id. at *8 n. 1 0. 

Here, Morgan Stanley's  false representations and Morgan Stanley'�: participation in 

Sun >e: m's false representations about Sunbeam' s  condition are very similar in kind to those 
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add1 es ;ed in Merrill Lynch. They therefore are sufficient to support a claim for punitive 

danng �s under Ne\V York law . 

Morgan Stanley nonetheless argues (at 21-22) that punitive damages are not available 

bec1 u: ::: New York Jaw requires a "public Vlrong" and "CPH [supposedly] has not pied that 

Mo1 gr .1 Stanley engaged in a fraud on the public." CPH ' s  factual proffer, however, 

deir or strates otherwise. The proffer shows that Morgan Stanley participated, aided and abetted, 

and cc nspired in the Sunbeam fraud - a fraud that injured not only CPH, but also the public 

shm �h )lders of Coleman. Further, the March 19, 1 998 Sunbeam press rel ease that Morgan 

Stai le / helped prepare - indisputably, one of the key pieces of the fraud at is:me in this case -

con .ti utes additional conclusive proof that Morgan Stanley's fraud on CPI-I was part of a larger 

patt m of fraud on the public. And, after the Mru·ch 19 press release was issued, Morgan Stanley 

incl ld �d it in the offering documents for the debentures. Morgan St®ley i ncluded the press 

rele ls• over the objections of Lawrence Bornstein, one of Sunbeam's outside audit managers, 

whc v arned Morgan Stanley that foi sting the fraudulent press release on investors would resul t 

in t- Io ·gan Stanley being sued. Finally, the public nature of the fraud is demonstrated by the 30 

law ;u ts arising from the Sunbeam fraud that have been filed by the investing public here in 

Floi id t. 

Conclusion 

Because CPH' s extensive factual proffer - comprised of four volumes of deposition 

test m my and deposition evidence - reveals a fraud participated in b y  Morg al1 Stanley that is 

botl L e  5regious and aimed at the general public, CPH's proffer is more than su fficient to support 

a pi n :ive damages claim under any arguably applicable law. Consequently, CPH requests that 

this C Jurt grant CPH leave to file the amendment to its complaint adding a claim of punitive 

dan a! es that is attached as Exhibit A to CPH' s motion. 
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Datt d :  November 1 ,  2004 

Jero d ). Solovy 
Ron ii< L. Maimer 
Jeffi e) T. Shaw 
JEN \f: :R & BLOCK LLP 
One IE M Plaza 
Chic a� o, Ill inois 606 1 1 
(3 1 � ) : 22-93 5 0  

# 1 1 70 19] 

Respectfully sub1i1}tted, 

COLEMAN (P�NT) HOLDINGS INC.  
: .--�\ _ . · _ . · l - i ht _. .- l ' \. _. ,  _." 

. / 

/ ,......,_P'"_ .. · / ,.,.,..... _.. .... By: ' .: . l ./ y--bne:br'rts ittomeys lJ 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2 1 39 Palm Beach Lakes B lvd. 
West Palm Beach, Florida 33402- 3626 
(56 1 )  686-6300 
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CERTIFICATE OF SERVICE 

: HEREBY CERTIFY that a true and correct copy of the foregoing h.:is been furnished by 

Fax � nc Federal Express to all counsel on the attached list on this -. _(.__
·
\,_�

v
_fd:iy of 

r� rt1\r , ___ vv l , 2004. 
,1 

JACK SCAROLA 
Florida Bar No. : 1 69440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 

-/ 
/� ': ......... .,___, 

2 1 39 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (56 1 )  686-6300 
Fax : (56 1 )  684-58 1 6  
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc .  
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Jose Jh Ianno, Jr., Esquire 
Carl 01 Fields, et al. 
222 �a <eview A venue 
Suit1 : l ·  -00 

Wes : F aim Beach, FL 3 3401  

Thoi ac; :; D. Yannucci, P.C.  
Tho1 nc :; A. Clare 
Bret l\ (cGurk 
Kirk .ai d and Ellis 
655 1 5  h Street, N . W., Suite 1 200 

Was 1il .gton, DC 20005 

Jero: d ). Solovy, Esq. 
Jenn �r & Block LLP 

One [E M Plaza 
Suit< 4 +oo 
Chic :i.g J, IL 606 1 1 

Marl : ( . Hansen, Esq. 
Kell· ig �. Huber, Hansen, 
Todc . c .  Evans, P .L.L.C . 
Sum 1e · Square 
1 6 1 �  l\ :  Street, N.W.,  S uite 400 

Was iii gton, DC 20036-3206 
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WEST PALM BEACH, FLOf IDP 33409 
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DENNEY 
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�SHIPLEY:A 

THE TOWLE HOUSE 
517 NOATH CALHOUN STREET 

T;ILLAHASSEE, FL32301:i231 
P.O. DRAWER 3626 
WEST PALM BEACH, FLOf IDP 33'102 P.O. DRAWER 1230 

TALLAHASSEE, FLORIDA 32302 
(561) 686°6300 
, ·800-780·8607 
FAX: (561) 478·0764 

.t;TTORNf.VS AT LJ..W: 

n'OSALYl\i SIA UKER•BARNES 
F. GREGORY BAANrtART" 

!...ANCEetoCK· 

EARi. L.QEl<NEY, JR." 
SEAN C. DOMNiCK"' 

JAMES W. GUSTAFSON, JR. 
JACK P. HILL 

OAVJO K. K!:lLEV, JR.• 
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OAARYL L. LE\Vl5" 
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OAVIO J. SALES• 
JOHN SCAF\OU."' 

CHRISTIAN 0. SEARCY• 

HARRY A. SHEVIN 

JOHN A. SHIPl.E't IW 
CHAIS"i'OPHER J<, SPEEO• 

KArtEN E. TERRY" 

C. CALVIN WARAINEl11111" 
OA\'10 J. WHITE• 

·SHAREHOLDERS 

PARALEGALS: 

VIVIAN AYAN·TEJEDA 

LAU:=:!E J. 6A1GGS 
OEANEL.CAO'i 

DANIEi. j_ CALLO'WAY 
EMILIO DJAMANTIS 

hANOV f...I. DUFMESN� 

OA\110 W. GILMOr:IE 
TED 5. KULESA 

JAMES PETER LOVE 
CHRISTOPHER J. Pll .. ATC 

Fi06S:ATW. Pll'CHEA 

KATH"1..Eet·J SIMO» 
STEVE M.SMITH 
WALTSR A. STSIH 

BMIAN P. SULLIVAN 

i<C'Y'IN J. \\'.o\LSH 
.:UDSOJl-l Wl-IJTeHOAN 

November 1, 2004 

Honorable Elizabeth T. Maass 
Palm Beach County Courthouse 
Room #11.1208 
205 North Dixie Highway 
West Palm Beach, FL 33401 

.:(}f"!1t.1.i-:1?.r:;¥1.? 
. J ( ,7},' " 

ctt· -��:Cta:.1 

Re: Coleµian (Parent) Holdings, Inc. vs. Morgan Stanley & Company Inc. 
Case No.: CA 03-5045 AI 

Dear Judge Maass: 

(850) 224-7600 
1·888·549-7011 

FAX: {850) 224·7602 

Pursuant to your directive, enclosed please find a binder containing copies of all the 
motions (plaintiff and defendant), including the motions filed under seal, to be heard on 
Friday, November 5, 2004 in this matter along with the supporting case law. Because 
some of the exhibits in support of these pleadings are too voluminm1s to be inciuded in 
the binder, they are being provided again separately. 

The enclosed binder does not contain the parties' joint submission. It will be necessary 
to file same under separate cover . . A draft was provided to Morgan Stanley's counsel on 
the morning of October 28, 2004. After repeated requests, at 3:00 :;:1.m. today, counsel 
finally provided to us a substantially changed version of the joint mbmission. Given 
the changes that were made are substantial, it is impossible for CPH to review those 
changes, and propose appropriate clarifying changes today. Com:equently, once the 
parties have worked out an appropriate Joint Statement of the Case., we will promptly 
provide it to the colll"t. 

WWW.SEARCY LAW.COM 
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Honorable Elizabeth T. Maass 
November I, 2004 
Page2 

!410021002 

Since the binder does contain motions filed under seal, we ask that Your Honor return 

the copies of those motions to plaintiff's counsel at the conclusion eif the hearing on 
November 5, 2004. 

Respectfully, 

D ctated But Not Signed By 
J< ck Scarola To f,'(pedite Delivery 

JACK SCAROLA 
JS/mep 
Enclosures 

cc: Joseph laru10, Esq. 
Thomas Clare, Esq. 
Mark Hansen, Esq. 
Jenner & Block LLP 
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CARLTON FIELDS, P.A. 

ESPER.ANTE 
222 LAKEVlEW A VENUE, SUITB J 400 

WEST PALM BEACH, FLORIDA 33401-6149 

Date: November 1, 2004 

To: Jack Scarola 

Jerold Solovy/Michael Brody 

Thomas Clare 

Rebecca Beynon/Mark Hansen 

From: Joyce Dillard, CLA 

Client/MatterNo.: 47877/14092 

ATTORNEYS AT LAW 

MAILING ADDRESS 
P.O. BOX ISO, WEST PALM BEA.Cl-I, FL 33402·01SO 

TEL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

' Phone Number I Fax Number 

(561) 686-6300 (561) 684-5816 

(312) 222-9350 (312) 840-7711 
(202) 879-5993 (202) 879-5200 

(202) 326-7900 (202) 326-7999 

(561) 659-7070 (561) 659-7368 

Employee No.; 

Total Number of Paires Bein� Transmitted, lncludine: Cover Sheet;91 

Message: 

Coleman v. Margan Stanley & Co., Inc. 

To follow please fuid a copy of Morgan Stanley's Objections to CPH's Seventh Request for 
Production of Documents. 

�001/009 

IJoriginal to fallow Via Regu'4r Mail D Original will Nat be Sent D Original willfollow via Chemight Cou.Vr 

.•...••.........................•••••.•.•.....................•.•••••••.•.....................•••• , ....... 

The infonnation C011bllnc;d in tbis facsimile message is a.tiomll)'priviloSQI and confidential information intended only for me use or1he D:uliv:idusl or 
entity named abovi:. If the ream:.. oftbis message is not rhe iniendcd recipit:nt, you arc hereby notified that any dill5Cmination. disln"bution 01 copy of 
this communic.ation Is srric1ly probibitt:d. It you have received this cottammicatiun in mmr, please irnmedilltely 110tify us by telcp'lumc (if" long 
dista11ce, please call collt!Ct) and n:tum the origiul message 10 us al !he abova addr\u vi• tbc U.S. Pos:ta1 Service. Thank :yotL 

-�*·····$•••••*•*••·············-f•••••••••••••••*****•······-·�**•·······••*********••·········�··*•$•• 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEOIA TELY AT; 
(561) 659-7070 

TELE::COPIER OPERATOR: ---------------------------

WPB#S66762.3 CARLTON FIELDS, P.A. 

TAMPA ORLANDO TALLAHASSEE WEST PALM BEACH ST. PETBRSBUR.0 MIAMI 
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IN THE FIFTEENTH ruDICIAL CIRCUIT 
lN .AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PAR.ENT) HOLDINGS, lNC., 

Plaintiff, 
CASE NO: CA 03�5045 AI 

vs. 

MORGAN STANLEY & CO. INC., 
Defendant. 

MOR.GAN STANLEY'S OBJECTIONS TO 
COLEMAN (PARENT) HOLDINGS INC.'S SEVENTH REQUEST 

FORPRODUCI'IONOFDOCUMENTS 

Defendant, Morgan Stanley & Co. Inc. ("Morgan Stanley''), pursuant to Fla. R. Civ. P. 

Rules 1.280 and t.350, provides the following Responses and Objections to Plaintiff Coleman 

(Parent) Holdings Inc.'s Seventh Request for Production ofDocum.ents to'-Morgan Stanley & Co. 

Inc. ('"Document Request'') served via facsimile on Morgan Stanley on September 30, 2004. As 

grounds therefore, Morgan Stanley states as follows: 

GENERAL OBJECTIONS 

The following General Objections apply to the Document Request in its entirety and 

apply to each and every Document Request. as if fully set forth with respect to each Request: 

1. Morgan Stanley objects to the Document Request in its entirety to the extent that 

it seeks materials protected from disclosure by the attomey-client privilege, the attom.ey-work-

product doctrine. the common-interest doctrine. or any other applicable constitutional. statutory. 

or common-law privilege,- doctrine. immunity, or rule. Pursuant to the Agreed Order Regarding 

Enlargement of Time to Prepare Privilege Log dated September 4. 2003, Morgan Stanley will 

16div-007928
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discovery immunity within 30 days after Morgan Stanley's production of the docmnents from 

which the documents have been withheld on grounds of privilege or discovery immunity. 
' 

2. Morgan Stanley objects to the Docll1D.ent Request because it seeks materials that 

are neither relevant nor likely to lead to the discovery of evidence related to Morgan Stanley's 

current net worth and to the subject matter of the pending action as framed by the plea.clings in 

the above-captioned consolida!ed actions. 

3. Morgan Stanley objects to the Document Request in its entirety to the extent th.at 

it seeks to impose obligations, includmg a continuing duty of supplementation, different from, or 

in addition to, those provided in the Florida Rules of Civil Procedure, discovery guidelines of 

this Court, and applicable case law. 

4. Morgan Stanley objects to the Document Request in its entirety to the extent that 

it seeks the production of documents in the possession of third parties and not within Morgan 

Stanley's possession. custody, or control. 

5. Morgan Stanley objects to the Document Request in its entirety to the extent that 

it seeks the production of documflll.ts that are publicly available or otherwise equally accessible 

to both parties, including deposition transcripts and court records. 

6. It should not be infmed from the form or substance of any objection or response 

contained herein that documents responsive to any particular Request exist. 

7. Morgan StaDley's responses to CPH's Document Requests shall not be construed 

in any way as an admission that any definition provided by CPH is either factually conect or 

legally binding upon Morgan Stanley, or as a waiver of any of Morgan Stanley's objections. 

including, but not limited to, objections regarding discoverability and admissibility of 

documents. 

WP1:1#585216.2 2 
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8. Morgan Stanley's objections are based on its good-faith investigations and 

discovery to date. Morgan Stanley expressly .reserves the right to modify and supplement these 

objections. 

OBJECTIONS TO DEFINlTIONS AND INSTRUCTIONS 

OBJECTIONS: Morgan Stanley incoxporates by reference its objections to the 

definitions as set forth in· Morgan Stanley's Objections to CPH,s First. Second, Third, Fourth, 

Fifth, and Sixth Request for Production of Documents. In addition, Morgan Stanley has the 

following specific objections: 

SPECIFIC OB.JECl10NS AND RESPONSES 

DOCUMENT REQUEST NO. 1: All MS&Co.'s balance sheets and income statements 

for MS&Co. 's most recent fiscal year and for each ofMS&Co. 's last six quarters. 

RESPONSE: In addition to the general objections st.ated. aboVe, Morgan Stanley objects 

to the production of these docu.ments until CPH 
·is permitted to seek the recovery of punitive 

damages from Morgan Stanley pursuant to Section 768.72, Florida Statutes. Further, Morgan 

Stanley objects to this Request to the extent that it is O\l'erbroad and seeks docntnents that are not 

relevant to a determination of Morgan Stanley's current net worth. Zuckerman v. Robinsoti, 846 

So.2d 1257, 1260 (4th DCA 2003) (holding that an award of punitive dam.ages is "limited by the 

current financial resources" of the party being charged) (emphasis added) rev. denied, 868 So.2d 

524 (Fla. 2004). Here, Plaintiff improperly seeks :financial information from Morgan Stanley's 

.. last six quarters." These documents are not determinative of Morgan Stanley,s cul't'ent net 

worth. 

Morgan Stanley will not produce documents responsive to this Request 

WP"F.1#585216.2 3 
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DOCUMENT REQUEST NO. 2: Documents sufficient to show MS&Co. 's net worth. 

income, revenue, pr0fits. losses, and global holdings for each fiscal year between and including 

1998-2004. 

RESPONSE: In addition to the general objections stated above. Morgan Stanley objects 

to the production of these documents until CPH is pemritted to seek the recovery of plllriti'Ve 

damages from Morgan Stanley pursuant to Section 768. 72, Florida Statutes. 

Further, Morgan Stanley objects to this Request on the ground that it seeks information 

that is neither relevant nor likely to lead to the discovery of evidence related to Morgan Stanley's 

cur.rent net worth. Morgan Stanley's .financial information for a seven year span� completely 

irrelevant to its current net worth. Zuckerman, 846 So.2d at 1260. Morgan Stanley further 

objects to this Request to the extent that it seeks information covered by the attorney-client 

privilege and the attomey-work�product doctrine. Additionally, Morgan Stanley objects to this 

Request on the grounds that it is vague and overbroad because it does not provide Morgan 

Stanley with any guidance as to what documents are "sufficient'' to demonstrate the items listed 

in the Request. Finally, Morgan Stanley objects to the production of any documents related to its 

"global holdings" because "global holdings,, is not defined and is therefore vague and 

ambiguous. Under these circumstances, it is impossible for Morgan Stanley to determine which, 

if any, documents are responsive to Plaintiff's Request 

Assuming that Plaintiff intends "global holdings" to mean any entity owned or held by 

Morgan Stanley which exists outside the state of Florida. documents sufficient to demonstrate 

Morgan Stanley's '•global holdings" are irrelevant to any award of punitive damages. Any 

punitive damages that might theoretically be awarded by this Court '"must be limited to unlawful 

conduct that has a nexus to the 'specific b8llll suffered by the plaintiff',, State Fann Mut. l11S. 

WPBllS8S.216.2 4 
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Co. v. Campbell, 538 U.S. 408, 422-23 {2003) (holding punitive damage award violated due 

process where defendant's unrelated, lawful, out-of-state conduct was used to detennin� am.omit 

of punitive damages); see also Liggett Group Inc. v. Engle, 853 So.2d 434, 456 (FJa. 3d DCA 

2003) (reversing punitive damage award where award was not based on underlying claim). 

Lawful out-of-state conduct may not be used as evidence to punish a defendant where that 

conduct has no relation to the underlying claim and is lawful where it occurred. Campbell, 538 

U.S. at 422-23. Morgan Stanley's global holdings have no relevance to the issues framed by the 

pleadings in the instant case, which 8$.Sert uniawfill actions in Florida. Plaintiff has not asserted 

any nexus between Morgan Stanley's global holdings and the harm allegedly suffered by 

Plaintiff m Florida. Even if such a nexus existed, and it does not, Plaintiff has failed to assert 

that any conduct in connection with Morgan Stanley's global holdings was either unlawful or 

bore any relation to the harm allegedly suffered by Plaintiff. Therefore, any information relevant 

to Morgan Stanley's global ho1dings to detemline a potential award of punitive damages is 

irrelevant, and not likely to lead to the discovery of admissible evidence. Id.; Engle, 853 So.2d 

at 456. 

Morgan Stanley will not produce documents responsive to this Request. 

DOCUMENf REQUEST NO. 31 All MS&Co.'s balance sheets, income statements, and 

any other financial statements relating to MS&Co. • s net worth, revenues, profits, losses, and global 

holdings that are created or edited during the time period between today's date through the date of 

trial in this matter. Documents responsive to this request' must be tendered by MS&Co. on the first 

day of trial. 

wPB#S85216.2 s 
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RESPONSE; In addition to the general objections stated above, Morgan Stanley objects 

to the production of these until CPH is pennitted to seek the recovery of punitive damages from 

Morgan Stanley documents pursuant � Section 768. 72. Florida Statutes. Further, Morgan 

Stanley objects to this Request on the ground that it seeks information that is neither relevant nor 

likely to lead to the discovery of evidence related to Morgan Stanley's current net worth. 

Zuckerman, 846 So.2d at 1260. Morgan Stanley further objects to this Request to the extent that 

it seeks information covered by the attorney-client privilege and the attorney-work-product 

doctrine. Additionally, Morgan Stanley objects to this Request on the grounds that it is vague 

and overbroad because it does not provide Morgan Stanley with any guidance as to what 

constitutes "any other financial statements." 

Finally, Morgan Stanley objects to the production of any doCUJllents related to its "global 

holdings" because ''global holdings'" is not defined and is therefore vague and ambiguous. 

Under these circumstances, it is impossible for Morgan Stanley to determine which, if any. 

documents are responsive to Pl.ainti:ff' s Request. 

Assuming that Plaintiff intends "global holdings" to mean any entity owned or held by 

Morgan Stanley which exists outside the state of Florida, documents sufficient to demonstrate 

Morgan Stanley's "global holdings" are irrelevant to any award of punitive damages. Any 

punitive damages that might theoretically be awarded by this Court ''must be limited to unlawfu.I 

conduct that has a nexus to the 'specific harm suffered by the plaintiff'" State Farm Mut. Ins. 

Co. v. Campbell, 538 U.S. 408, 422-23 (2003) (holding punitive dam.age award was excessive 

and violated due process where defendant's unrehrted, lawful, out-of-state conduct was used to 

determine amount of punitive damages); see also Liggett Group Inc. v. Engle, 853 So.2d 434, 

456 (Fla 3d DCA 2003) (reversing punitive damage award where award was not based on 

wPB#.585216.2 6 
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underlying claim). Lawful out-of-state conduct may not be HSed as evidence to punish a 

defendant where that conduct has no relation to the underlying claim and is lawful where it 

occurred. Campbell, 538 U.S. at 422-23. Morgan Stanley's global holdings have no relevance 

to the issues framed by the pleadings in the instant case, which assert unlawful actions in Florida 

Plaintiff has not asserted any nexus between Morgan Stanley's global :holdings and the harm 

allegedly suffered by Plaintiff in Florida. Even if such a nexus existe� and it does not. Plaintiff 

has failed to assert tba.t any conduct in connection with Morgan Stanley's global holdings was 

either unlawful. or bore any relation to the hann allegedly suffered by Plaintiff. Therefore, any 

information relevant to Morgan Stanley's global holdings to determine a potential award of 

punitive damages is irrelevant, and not likely to lead to the discovery of admissible evidence. 

Id.; Engle, 853 So.2d at 456. 

CERTMCATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

,� 
all counsel of record on the attached service list by facsimile and Federal Express on this J__ 

day ofNoveniber, 2004. 

Thomas D. Yannucci, P .C. 
LawrenceP. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

WPB#SBS;!J 6.;! 

CARLTON FIELDS� P.A. 
222 Lakeview Ave., Suite 1400 
West Palm.Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Mark C. Hansen 
James M. Webster, ID 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan. Stanley & Co. 
Incorporated 

1 ack Scarola 
SEARCY, DENNEY, SCAROLA, 
BABNHARDT & SHIPLEY, P.A.. 
2139 Palm Beach Lakes Blvd 
West Palm Beach, FL 33409 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MOTION FOR PROTECTIVE ORDER CONCERNING DISCOVERY SERVED BY 
COLEMAN (PARENT) HOLDINGS, INC. AFTER OCTOBER 14, 2004 AND TO 

EXTEND PRETRIAL DEADLINES 

Defendant Morgan Stanley & Co. Incorporated ("Morgan Stanley") requests that this 

Court enter a Protective Order pursuant to Fla. R. Civ. P. 1.280(c) limiting discovery served by 

Coleman (Parent) Holdings Inc. ("CPH") following the October 14, 2004 Case Management 

Conference to matters that (1) were noticed by CPH prior to October 14, 2004, or (2) were the 

subject of a request by CPH for deposition prior to October 14, 2204. In addition, Morgan 

Stanley requests that the Court grant an extension of the previously imposed Pretrial Deadlines. 

In support of this Motion, Morgan Stanley states as follows: 

1. At the Case Management Conference on October 14, 2004, counsel for CPH 

argued to this Court that it was important to adopt a discovery cutoff date of November 1, 2004. 

(October 14, 2004 Transcript of Proceedings ("Transcript"), at 81, 4-5, attached hereto as 

Exhibit "A.") Counsel for CPH further argued that "the number of depositions that need to be 

taken have been exaggerated" and that due to the parties' substantial resources the parties "can 

and will accomplish" any necessary discovery in the time frame allocated by the Court Id. at 83. 

WPB#585790. l 
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2. During the course of the October 14, 2004 Case Management Conference, 

counsel for CPH proposed a discovery cutoff date of November 1, 2004; Morgan Stanley 

proposed December 16, 2004, which was based on the Court setting the trial date as February 22, 

2005. 

3. After the parties could not agree on a discovery cut-off date, the Court entered a 

discovery cut-off of November 24, 2004. The Court also entered a pre-trial schedule when the 

parties could not agree on dates for the schedule. Since then, the following events have 

transpired that justify the relief sought in this Motion: 

New Discovery Served By CPH Since October 14, 2004 

On October 14, 2004, counsel for CPH represented to the Court that all discovery could 

be completed by November 1, 2004. Just days after making this representation to the Court, 

CPH has served Morgan Stanley's with a barrage of last-minute discovery requests, summarized 

in a table below. Since the last case management conference CPH has served at least seven 

additional interrogatories, notices of deposition for corporate representative witnesses on at least 

nine topics, plus new requests for four very senior Morgan Stanley executives. In addition, CPH 

has issued a minimum of jive additional requests for production and eight requests for admission, 

that have approximately 2500 subparts. Moreover, CPR, without consulting Morgan Stanley in 

advance, has issued numerous deposition notices to third-parties such as Skadden Arps, ARI, and 

Arthur Andersen. 

Date Discovery Served by CPR Since October 14, 2004 

October 18, 2004 Second Set of Interrogatories to MSSF 

October 20, 2004 Rule 1.310 Deposition Notice to MSSF 

October 20, 2004 Rule 1.310 Deposition Notice to Morgan Stanley 
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October 21, 2004 Eighth Request for Production To Morgan Stanley 

October 21, 2004 Seventh Set of Interrogatories to Morgan Stanley 

October 21, 2004 Rule 1.310 Deposition Notice to Morgan Stanley 

October 21, 2004 Subpoena To AHi for Documents 

October 22, 2004 Subpoena to AHi for Deposition 

October 22, 2004 Rule 1.310 Deposition Notice to Morgan Stanley 

October 22, 2004 Rule 1.310 Deposition Notice to MSSF 

October 22, 2004 Ninth Request for Production to Morgan Stanley 

October 22, 2004 Subpoena to Arthur Andersen for Deposition 

October 22, 2004 Sixth Set of Requests for Admission to Morgan Stanley 

October 22, 2004 Eighth Set of Interrogatories to Morgan Stanley 

October 26, 2004 Deposition Notice for Tarek Abdel-Meguid 

October 26, 2004 Deposition Notice for Joseph Perrella 

October 26, 2004 Deposition Notice for Robert Scott 

October 26, 2004 Deposition Notice for Bruce Fidorek 

The Establishment of a New Trial Date and CPH's Interference With Discovery 

As counsel advised the Court on October 14, 2004, for there to be any possibility of 

completing discovery by November 24, 2004, the parties would have to cooperate in the 

scheduling depositions. As predicted, rather than cooperating, counsel for CPH has done the 

exact opposite. Taking advantage of this Court's vacation, counsel for CPR has refused to agree 

to deposition dates, issuance of commissions and conduct of depositions. The effect of this 
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interference has been that Morgan Stanley has been able to conduct only a single deposition 

between October 14, 2004 and November 1, 2004. These days are irretrievably lost. 

CPH Interferes with Morgan Stanley Third Party Discovery 

Morgan Stanley worked with counsel for American Household, Inc. ("ARI") to schedule 

a two-day deposition of ARI Chief Executive Officer Jerry W. Levin, also the former CEO of 

Coleman. After Morgan Stanley issued its Notice of Deposition, and subpoena CPH insisted for 

the first time that it also intended to depose Mr. Levin. CPH further demanded that it receive 

one-half of whatever time Mr. Levin made available for deposition. CPH's continued insistence 

eventually resulted in ARI filing a motion for a protective order, which was granted ex parte by 

Judge Crow. Morgan Stanley not only lost the critical days of discovery, but also the time that it 

has subsequently spent in negotiations to reschedule the deposition. 

CPH has interfered with Morgan Stanley's efforts to depose other third-parties as well. 

For instance, on October 20, 2004 Morgan Stanley requested CPH to consent to Morgan 

Stanley's motions for commission for two third-party witnesses, Allison Amorison and Blaine 

Fogg, both attorneys at Skadden Arps. Again in this instance, Morgan Stanley had arranged 

deposition dates in July and August with the third-parties. CPH refused those dates as 

inconvenient and stated that it would arrange alternative dates. CPH never did so. When 

Morgan Stanley sought commissions for subpoenas, CPH again insisted that it be permitted one

half of whatever time the witnesses allotted for deposition and refused to consent to the 

commissions when Morgan Stanley refused CPH's request CPH. When requested, CPH refused 

to provide any other objection to issuance of the commissions. 

CPH has done exactly the same in response to Morgan Stanley's motion for a 

commission for another third-party witness, Donald Uzzi. Morgan Stanley first requested a 

commission for Mr. Uzzi in January of 2004. CPH did not oppose that request for commission. 
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Throughout the summer and fall of 2004 Morgan Stanley has been attempting to complete 

service upon Mr. Uzzi in Texas. Morgan Stanley recently learned that Mr. Uzzi may have left 

Texas for Massachusetts. Morgan Stanley therefore seeks a commission in order to allow 

Morgan Stanley to serve Mr. Uzzi in Massachusetts. Unlike before, however, CPH has now 

indicated that it opposes Morgan Stanley's motion for commission until Morgan Stanley agrees 

to give CPH one-half of whatever time Mr. Uzzi is made available for deposition. 
·
cPH's 

dilatory motive is self-evident. CPH's tactics are preventing Morgan Stanley from achieving 

service. Morgan Stanley requests that CPH provide whatever contact information it may have 

for Mr. Uzzi and that the Court grant the motion for commission. 

CPH Prevents the Depositions of its Corporate Officers 

CPH has also thwarted Morgan Stanley's efforts to schedule the depositions of CPH's 

own witnesses. On September 30, 2004 - after Morgan Stanley's request for depositions of Mr. 

Perelman and Mr. Gittis had been pending for more than three months - Morgan Stanley issued 

deposition notices for these witnesses for September 25 and 26, and November 1 and 2, 

respectively, in Florida at counsel's office. CPH moved for protective orders. On October 28, 

2004, CPH finally offered another deposition date (partial days) for Mr. Perelman, in New York 

and has not yet offered another deposition date for Mr. Gittis. Since both of these witnesses are 

principals of CPH, Morgan Stanley is entitled to conduct these depositions in Florida. To date, 

CPH has refused to provide dates for Mr. Perelman's deposition in Florida and has attempted to 

limit Morgan Stanley's deposition to one and a half days. 

Order 

WHEREFORE, Morgan Stanley respectfully requests that this Court enter a Protective 

(a) Limiting the scope of the discovery by CPH to matters that were noticed by CPH 
prior to October 14, 2004; 
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(b) Extends discovery until December 17, 2004 to account for the CPH's interference 
with discovery; 

( c) Adjusts the pretrial dates to account for the interference with discovery; and 

( d) Award such other and further relief as this Court deems just and proper. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 1st day 

of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 

Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for 
Morgan Stanley & Co. Incorporated 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS 
INC .. 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, 
INC. 

Defendant. 

IN THE CIRCUIT COURT OF THE 15TH 
JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

CASE NO.: CA 03-5045 AI 
JUDGE: ELIZABETH T. MAASS 

CASE NO.: CA 03-5165 Al 
JUDGE: ELIZABETH T. MAASS 

NON-PARTY WACHOVIA BANK, N.A.'S 

EMERGENCY MOTION FOR PROTECTIVE ORDER 

Non-Party, WACHOVIA BANK, N.A., ("Wachovia"), moves on an emergency 

basis for entry of a protective order relative to the hearing scheduled on its Motion to 

Quash Subpoena or, in the Alternative, Motion for Protective Order (the "Motion"), 

currently scheduled for Friday, November 5, 2004 at 8:00 a.m., and in support states: 

1. On or about July 12, 2004, Wachovia was served with a Subpoena Duces 

Tecum for Deposition (the "Subpoena") by Coleman (Parent) Holdings� Inc. ("CPH") 

and MacAndrews & Forbes Holdings, Inc. "(MFH"). 
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2. On July 29, 2004, Wachovia served the Motion. 

3. Several months after Wachovia filed the Motion, the undersigned was 

contacted by counsel for MFH and CHP, who sought to resolve the issues underlying the 

Motion for Protective Order. 

4. Although MFH and CHP's counsel confirmed items 1 through 11 are 

moot and no longer relevant, the parties could not reach agreement on items 12 and 13. 

Thus, MFH and CHP noticed the hearing on the Motion. Counsel for MFH and CHP 

noticed the hearing in violation of the Palm Beach County Bar Association Standards of 

Professional Conduct by failing to contact Wachovia's counsel to determine if the date 

was mutually agreeable. 

5. The undersigned is scheduled to be out of town on November 5, 2004 and 

thus, has contacted MFH and CHP's counsel to attempt to reschedule the matter. MFH 

and CHP' s counsel has refused to reschedule the hearing. 

6. Under the circumstances, the hearing on November 5, 2004 should be 

cancelled. Indeed, since Morgan Stanley has withdrawn its claims against MFH and 

CHP, there appears to be no basis for the Subpoena to Wachovia. 

WHEREFORE, Wachovia respectfully requests entry of a protective order 

canceling and rescheduling the November 5, 2004 hearing on its Motion to Quash 

Subpoena or, in the Alternative, Motion for Protective Order to a mutually agreeable 

time, and such other and further relief as is just and proper. 
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c;+-' 

Dated: November� 2004. 

RUDEN, McCLOSKY, SMITH, 
SCHUSTER & RUSSELL, P.A. 
222 Lakeview A venue, Suite 800 

West Palm Beach, Florida 33401 

Telephone: 561-838-4537 

Facsimi : 561-514-3437 

Attorneys for Wachovia Bank, N.A. 

CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that a true and correct copy of the foregoing was 

furnished via z.il, �ile, D Hand Delivery to all attorneys on the attached 

Service List on this l�y of November, 2004. 

Atto 
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Jack Scarola, Esq. 
Searcy, Denney, Scarola, 
Barnhardt & Shipley, P.A. 
2 139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 3 3409 

Joseph Ianno, Esq. 
Carlton Fields 
222 Lakeview A venue, Suite 1400 

West Palm Beach FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 

Washington, DC 20005 

Jerod S. Solovy, Esq. 
Jenner & Block, LLP 
One IBM Plaza 
Suite 400 

Chicago, IL 60611 

Mark C. Hansen, Esq. 

SERVICE LIST 

Kellogg, Huber, Todd & Evans, P.L.L.C. 
Summer Square 
1615 N. Street, N.W. 
Suite 400 

Washington, DC 20036-3206 
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IN THE CIRCUIT COURT OF THE 15TH 
JUDICIAL CIRCUIT IN AND FOR PALM 
BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

CASE NO.: CA 03-5045 AI 
JUDGE: ELIZABETH T.· MAASS 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIORFUNDING, 
INC., 

Plaintiff, 

vs. 

CASE NO.: CA 03-5165 AI 
JUDGE: ELIZABETH T. MAASS 

MACANDREWS & FORBES HOLDINGS, 
INC. 

Defendant. 

NOTICE OF HEARING 
(Uniform Motion Calendar) 

TO: All parties on the attached Certificate of Service 

PLEASE TAKE NOTICE that the undersigned attorney has called up the following motion 

for hearing: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

WPB:191146:1 

Thursday, November 4, 2004 

8:45 a.m. 

Honorable Elizabeth T. Maass 

Main Palm Beach County Courthouse 
205 N. Dixie Highway, Room 11-A 

West Palm Beach, FL 33401 
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COLEMAN (PARENT) HOLDINGS INC. 
v. MORGAN STANLEY & CO., INC. 
CASE NO.: CA 03-5045 AI I 
MORGAN STANLEY SENIOR FUNDING, 
INC. v. MACANDREWS & FORBES HOLDINGS, 
CASE NO.: CA 03-5165 AI 

MATTER TO BE HEARD: Non-Party, Wachovia Bank, N.A.'s Emergency Motion 
for Protective Order 

Dated: November 
� 

I , 2004. 

RUDEN, McCLOSKY, SMITH, 
SCHUSTER & RUSSELL, P.A. 
222 Lakeview A venue, Suite 800 
West Palm Beach, Florida33401 
Telephone: 561-838-4537 
Facsimile: 1-514-3437 

Attorneys for Wachovia Bank, N .A. 

CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that a true and correct copy of the foregoing was furnished 
. 

via �ail, �ile, o Hand Delivery to all attorneys on the attached Service List on 

this l�ay of November, 2004. 

In accordance with the American with Disabilities Act of 1990 (ADA), disabled persons who, because of their 
disabilities, need special accommodation to participate in this proceeding should contact ADA Coordinator at 205 
North Dixie Highway, West Palm Beach, FL 33401, 561/355-4380 not later than five (5) business days prior to 
such proceeding via Florida Relay Service. 
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COLEMAN (PARENT) HOLDINGS INC. 
v. MORGAN STANLEY & CO., INC. 
CASE NO.: CA 03-5045 AI I 
MORGAN STANLEY SENIOR FUNDING, 
INC. v. MACANDREWS & FORBES HOLDINGS, 
CASE NO.: CA 03-5165 AI 

Jack Scarola, Esq. 
Searcy, Denney, Scarola, 
Barnhardt & Shipley,.P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 3 3409 

Joseph Ianno, Esq. 
Carlton Fields 
222 Lakeview A venue, Suite 1400 
West Palm Beach FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerod S. Solovy, Esq. 
Jenner & Block, LLP 
One IBM Plaza 
Suite 400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 

SERVICE LIST 

Kellogg, Huber, Todd & Evans, P.L.L.C. 
Summer Square 
1615 N. Street, N.W. 
Suite 400 
Washington, DC 20036-3206 
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CARLTON FIELDS, P.A. 
ATIORNEYS AT LAW 

ESPERANTE MAILING ADDRESS 
222 LAKEVl£W A VENUE, SUITB 1400 

WEST PALM BEACH, FLORIDA 33401·6149 
P.O. BOX 150, WEST PALM BEACH, FL 33402-0150 

TEL (561) 659·7070 FAX (561) 659-7368 

FAX COVER SHEET 

l)nte: November 1, 2004 I Phone Number I FaxNmnber 
To: Jack.Scarola (561) 686-6300 (561) 684-5816 

Jerold Solovy/Michael Brody (312) 222-9350 (312) 840-7711 

Thomas Clare (202) 879-5993 (202) 879-5200 

Rebecca Beynon/Mark Hansen {202) 326-7900 (202) 326-7999 

From: Joyce Dillard. CLA (561) 659-7070 (561) 659-7368 

Client/Matter No.: 47877/14092 Employee No.: 

Total Number ofl>aire5 Behm Transmittedt lnclullilm Cover Sheet: 48 

Message: 
Coleman v. Morgan Stanley & Co., Inc. 

To follow please find a copy of Morgan Stanley's Motion for Protective Order Concerning 
Morgan Stanley's Coleman Escrow Notes. 

Dorighial to follow Pill Regular Mail a Original wiU Not be Sent Cl Original will follow via Overnight Courier 

*•••******••••***************•••••*****•••··························••••**************•+••••*••········· 

The information con!Difted ill this lhcsimllc m:ssage is .itmnt:Y privil=scd und confitlcnlia.I infornmtion intendc:CI onl)' for tbc use of the individual or 
cntit::1 named above. If the Teadcr of this mi:5S&ge is not the intended mcipient, you are hereby rn1tified that aey di&seminatkm, dismlnuion er copy of 
this communication is stricUy prohibibM. If you haw :receivai this communication in cnnr, please j{TIJnf:diately notify us by tc1cph011e (if long 
distanci:, please. call collect) \\lld return the original message la us at lhc above addiws via !he U.S. Poabll Se� Thank you. 

*•••***********************************•••••················••••*****••····························�···· 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 

(561) 659·7070 

TELECOPlEROP�IV.TOR: ----------------------------

WPB#SG6762.:3 CARL TON FIELDS, P.A. 

TAMPA OlU.ANDO TALLAHASSEE W�TPALMBEACH ST. PETERSBURG MIAMI 
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IN THE FIFTEENTII ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
.FLORIDA 

COLEMAN (PARENT) HOLDINGS IN'C., 
PJainti£t: 

vs. CASE NO: CA 03-5045 AI 
MORGAN STANLEY & co_ INC., 

Defendant. 

MOTION FOR PROTECTIVE ORDER 
CONCERNING MORGAN STANLEY'S COLEMAN ESCROW NOTES 

Defendant Morgan Stanley & Co. Inc�iporated ("Morgan Stanley'') requests that this 

Court enter a protective order pursuant to Fla. R. Civ. P. 1.280(c) that excuses Morgan Stanley 

' 

from responding to Coleman (Parent) Holdings Inc. 's ("CPH") Seventh Set of Interrogatories, 

Eighth Request for Production of Documents� and Notice of Taking Videotaped Deposition 

dated October 21, 2004. These requests, which were never the subject of the multiple hearings 

to set a trial date, seek discovery of Morgan Stapley's research concerning, and purchase or sale 

of Coleman Escrow Corporation Notes. This �covery is not rel_evant to the single case pending 

before this Court - CPH's claims that Morgan Stanley made false representations to CP;EI about 

Sunbeam. fu support of this Motion, Morgan Stanley states as fol1ows: 
I 

UNDISPUTED FACTS 

1. This case arises out of the March 1998 acquisition transaction in which CPH sold 

its 82% interest in The Coleman Company, Inc. ("Coleman••) to Sunbeam Coxporation. Morgan 

Stanley served as :financial advisor to Sunbeam for parts of the acquisition transaction and served 

as lead underwriter for a $750,000,000 debenture offering that Sunbeam used to finance the 

acquisition. Morgan Stanley Senior Funding, Inc. (''MSSF") and other lenders provided senior 

16div-007951



secured financing to Sunbeam in connection with Sunbeam's acquisition of Coleman and two 

smaller companies. 

2. CPH filed this action on May 8, 2003; CPH's complaint alleges claims against 

Morgan Stanley for fraudulent misrepresentation, negligent misrepresentation, aiding and 

abetting fraud. and conspiracy. (May 8, 2003 Compl., Counts I - IV.) 1 Specifically, CPH's 

claims are all based on representations allegedly made by Morgan Sta.oley during the course of 

"face-to-face discussions"' that occurred over a period of four months, between December 1997 

and March 1998. (Id. if 39.) 

3. MSSF filed a second action (Civil Action No. CA 03-5165 AI) on May 12, 2003. 

MSSF's complaint, which was in the nature of a counterclaim, alleged claims against CPH and 

its parent company MacAndrews & Forbes Holdings Inc. ("MAPCO'') for fraudulent 
I 

misrepresentation and negligent misrepresentation. In particular, MSSF alleged that CPH had 

misrepresented Coleman's :financial condition and the ''synergies" th.at could be accomplished 

through a transaction with Sunbeam. 

4. The two actions were consolidated on February 20, 2004, and proceeded as such 

until October 22, 2004. 

5. On October 22, 2004, MSSF filed a Notice of Voluntary Dismissal Without 

Prejudice dismissing its action against CPH and MAFCO. Morgan Stanley - the only 

defendant in the remaining action� is not asserting any claim for relief against CPH. 

1 Baaed on this Court's Order determining that New York law applies to the fraud and negligent 
misrepresentation claims, the legal sufficiency of these counts to state a cause of action is extremely doubtful. 
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6. Between Coleman and its ultimate coxporate parent, Mafco Holdings Inc., were a 

number of coxporate holding companies, each of which was owned 100 percent by the parent 

holding company: 

• The Coleman Company, Inc. 

• Coleman Worldwide Corporation (owned 82% of The Coleman Company, 
Inc.) 

• Coleman Escrow Corporation, rentzmed CLN Holding Inc. (owned 100% 
of Coleman Worldwide Corporation) 

• Coleman (Parent) Holdings Inc. (owned 100% of Coleman Worldwide 
Corporation) 

• "MAPCO" (owned 100% of Coleman (Parent) Holding Company Inc.) 

• Mafco Holdings Inc. (owned 100% ofMAFCO) 

• Ronald 0. Perelman (owns 100% ofMafco Holdings Inc.) 

7. In approximately May 1997, Coleman Escrow issued debt instruments - 1st and 

2nd Priority Discount Notes ("Escrow Notes") - through various underwriters. The Escrow 

Notes had a maturity date of2001. 

8. On October 9, 1997 mid Januazy 26, 1998, Karen El1rlch, an associate at Morgan 

Stanley Dean Witter, published research reports addressing the Escrow Notes (Oct. 9, 1997 

Global High Yield Investment Research, CPH 272 (Ex. 1); Jan. 26, 1998 High. Yield Industry 

Review, CPH 275 (Ex. 2).) Because the Escrow Notes were secured with Coleman stock, the 

research reports looked closely at the historical and projected. performance of Coleman, the 

industry in which Coleman operated, and comparable company transactions. 

9. During her deposition on October 15, 2004, Ms. Eltrich testified that Morgan 

Stanley had made a market in the Escrow Notes. and had also taken a long posi1ion in the Notes. 

3 
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She further testified that eventually the High Yield Group had made a profit on the Escrow 

Notes_ 

10. On October 21, 2004, before MSSF dismissed its lawsuit, CPH served three sets 

of discovery requests addressing the Escrow Notes. Jn particular, CPH sought: 

a. All documents related to the two research reports Karen Eltrich authored 

concerning the Escrow Notes (see Oct. 21, 2004 CPH 8th Req. for Prod., 

Reqs. 3-4 (Ex. 3)); 

b. The reasons for Morgan Stanley's sale or purchase of Escrow Notes (see 

Oct. 21, 2004 CPH Notice of Video. Dep., Topic 2 (Ex. 4); Oct. 21, 2004 

CPH 7m Set of Jnterrogs., Interog. 3 (Ex. S)); 

c. Documents and information concerning any purchase or sale by Morgan 

Stanley of the Escrow Notes, and the associated prices, costs, gains or 

losses .(see CPH stti Req. for Prod., Reqs. 1-2; CPR Notice of Video. 

Dep., Topics 1 & 3; CPR 7th Set of Tnterrogs., Interrogs. 1 & 2). 

11. CPH did not disclose this intended discovery at any of the hearings before the 

Court to schedule a trial date, the most recent of which was October 14, 2004. During these 

hearings, there was extended argument by coUJJSel on the volume of remaining discovery and the 

time the parties would require to complete that discovery. CPH represented to the Court that all 

remaining discovery could be completed by November 1, 2004. 

ARGUMENT 

CPH's discovery is irrelevant and-with the discovery cutoff looming in just over three 

weeks - harassing. Ms. Eltrich's late 1997 and early 1998 research reports discuss extensively 

the financial history of Coleman and the return of Mr. Jerry W. Levin to Coleman to bring the 

company back to profitability. The reports provide detailed discussions of the "turnaround" 
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alleged to be occumng at Coleman. Morgan Stanley's reasons for buying or selling the Escrow 

Notes may have related to Morgan Stanley's knowledge or expectation of Coleman's 

performance. While the MSSF action was pending, CPH could have argued that its discovery 

requests related either to Morgan Stanley's own knowledge of Coleman's .finances or the 

probability of certain synergies in the Sunbeam/Coleman Transaction. 

But that argument is gone. With. the filing of its Notice of Voluntary Dismissal Without 

Prejudice, MSSF has dismissed all of jts claims against CPH and MAFCO. The representations 

that CPH and �CO made to Sunbeam and MSSF concerning Coleman are no longer at issue. 

MSSF's ability to reasonably rely on CPH and MAFCO's representations and Morgan Stanley's 

or MSSF's knowledge concerning Coleman � no longer an issue. I 

CPH's requests are neither relevant, nor likely to lead to the discovery of admissible 

evidence. Fla. R. Cjv. P. 1.280. The Morgan Stanley High Yield Group's research concerning, 

or purchase or sale of, Coleman Escrow Notes is not relevant to the representations that the 

Morgan Stanley Investment Banking Division made to CPH concerning Sunbeam. 

CONCLUSION 

CPH's action has been pending since May 2003 - nearly eighteen months. Over 

Morgan Stanley's objection, the Court ordered that fact discovery close November 24, 2004. 

This is not the time to explore new theories through a fishing expedition. Morgan Stanley 

respectfully requests that the Court issue a protective order that Morgan Stanley does not need to 

respond to CPH's Seventh Set of Interrogatories, Eighth Request for Production of Documents, 

and Notice of Taking Videotaped Deposition dated October 21, 2004. 

5 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service li� by facsimile and Federal Express on this 1 sr. day 

ofNovember, 2004. 

ThomasD. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 . 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street. N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley 
& Co. Incorporated 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm.Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 
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DCT-21-2aa4 19:33 312S27B494 p . 10/13 

sco If! 

· JN T.HBPIFiEBNTB JUI>ICJAL cmcurr 
JN AND FOR.PALMBBACB COUNTY. 
PLORJDA 

COLEMAN (.PARBNT) HO.LJ)INGS INC., 
Plamtiff; 

CASBNO. CA 03-5045 Al 

VB. 

MORGAN ST.ANIBY .If CO., INC.. 
De&mdant. 

I 
MORGAN STANLEY SENIOR FONDING. INC •• CASE NO. CA 03-S16S AI 

. plaintiff. 
' 

vs. 

MA.CANDRBWS & FORBES HOLDlNGS INC. and 
COLEMAN (PARlJNT} BOIDINGS INC., 

Defe.wlants. 

COI.J!MAN (PAREN'I) HOLDINGS INC.'S 
EIGBTB BBQUEST l'ORPRODUCI'ION 01' DOCVMENTS 

TO MORGAN &TMLEX& CO..INC.. i 
Colenum. (:hlent) Holdings Im:.� (8CPHh by its attome)'s SearcyDemioy Scmola . ' 

Barnhart & Shipley P.A. and 1mmer & Block l.U'. hinby serves its Eighth Request for I 
I 

Production ofD0011111CJtfS upon Morgan S� & Co') me. ("'MSACo."). and requests responses 

and the produdion of documents at the Gfiic::c of Sc:may Deamcy sCarola Bambart & Shipley 

P.A., 2139 Palm Beach Lakes Blvd., West Palm Beach. Nm:ida, "Witbin fbmtccn (14) days ftom 

the elate of servic:epunuant to tho eomtts October 1� 2004 Order. 
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Ot:T-21-201214 1ae;:is 

9CO IEJ 

DQ'JNIDONS AND Jl!3TR.1JCl'IOfi 
CPII incmpomtcs by mfcna= m Dofinitions and 1Dslmctiona sot :lhrtb. iD cPH"s 

First lteqnest fbr Ptoducdon of.Dncu:m.eidR, smved on MS&co. on May 9j 2003. In addi.tiOJJ, the 

following definitiolls apply: 

1. ''MS&Co.'" means Motp StaDlcy & ea .• me. or any of i1s affiliates, 

subsidiarles, divisions. pJalec� .ad IDCCanms. 

2. "1;oleman � Note&" means the Coleman �w Corp. Senior 

s� P� and Second Priority Di9C01IDt Notes dda 2001 that .me described in CPH 0473148-

CPH 0473165 awl MOlpll Slaaley Cmdidential 0001575-0001579. 

3. "Secmil)' .. has the l81lle meaning• pmvided in 15 u.s.c. 77b(a)(l). 

DOCIJMEN]'S REQUEST.ED 
1. For& fimepedod.J'mmary 1._ l996 to the� alldocnmentnefeaing 

or relating to MS&eo.•s pURhase or sale of n,1eman Escl'ow Natal mad any other Sewrlty, 

or any iDte:resfs 1hcreia. issaGd by ur relating to Tho Coleman Company, IDc., Coleman 

Escrow Cozp., O>lesnan World.wide CcnpOJD.tian, andlCJr CLN &ldinp me. 

2. For the time period Jmuary 1. 1996 to the prment, docUJnents 811fficient to 

show MS&co. �a pmdmse pdcc; other c:osts ill coanection with the purchase, sales prl� 

other costs in cDlUleGtion. wilh fbe sate. gains, lDlles. an.cl aut01lllt or nte of retum on each 

purchase or sate of €olei:nan Escraw Notea ead any other Secadty. or any intacsts theil:iD. 

issued by or rclatiJJg to The Cokanail Company. � Coleman Escrow Cmp., Colema!l 

Worldwide Cmpomtion, aadfor CINHo1dinp & 

.. a- -
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3. All docmDmts .referring or relating fo the October 9, 1997 "Global High 

Yield Jnveslmcllt.Rescardl"' i:epod on The Coleman Company,, Inc. and tho Coleman Escrow 

Notes. including all docmnmts 1l8ed in creating that:rqxat. 

4. All doownents reftamg or iela1ing to tbD January 26. 1998 ""High Yield 

Industiy � report on Tho Coleman Company, Jnc. and. the Colemm Escrow Notes, 

including all documents used in cnating1hatreport. 

I HBRBBY CBk'l1PY11ud a tiuoand cmrectcopy of the fbmgottighaa bem served by 
. . 

fiwsimile and Federal Bxpress to all eoumel on die attarbeil Servicu List, this 21• day of 

October, 2004. 

Jerold S. Solovy 
.Ronald L MarmCI" 
lBNNlill&Booac I.LP 
One lBM P:t.a 
Suite.4400 
Chicago.. Illinois 60611 
(312) 222-9350 

LCO � 

COLBMAN (PARBNT)HOLDJNOS lNC. 

1aatc Soarola 
SlwtcYl>BNNBYSCAkotABliaNHART 

&SlmLBYP.A. 
2139 PaJmBemm Lakes Blvd. 
WatPalm:Bed, Florida 33409 
(561) 686-6300 
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OCT-21-2004 18�36 JEtff:R & B..IXK . 

8 C O !fl  

Thomas A. Claro. Esq. 
Knua.Alm &El.US 
655 Plll£cmth StEeef, N.W. 
Suite 1200 
W11Jrin&t.nu, D.C. 20005 

Joseph Ianno. J'r.1 Esq. 
CAR.LTONP'm.l>S, P.A. 
222 Lake Vie\¥ A'WllJllO 
Stdte 1400 
West Palm B� Plodda 33401 

Mark c. Banaen, Esq. 
Km.LooG,Btmmt.BANssN, Tom> &EVANS.Pl.LC 
1615 :M. Slreet, N.W. 
WasbhlgtOD, D.C. 20036 

TOTRL P . 13 
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ovo � 

JNTBB� Jl.JJ)IClAL ere.corr 
lN AND FO.RP.ALMBUACH COUNIY, 
FLORlDA 

COLEMAN (PAllBNT}HOWINGS lNC., 
Pl� 

CASB NO. CA 03 .. 5045 AI 

vs. 

MORGAN STANLEY & CO.t INC.. 
Dd'endaut.. 

��------��������--_,_J' MORGAN STANLEY SBNIOllPUNDING, INC.. CASBNO. CA &5165 Al 

vs. 
p� 

. 

"MA.CANDRBWS & IlORBBS HOLDINGS INC., 
et a.I., 

Defendauts. 

NOTICE Oli'TAKING VIJ!EOTAPIQ! DEPJlSMON 

To: Thomas A.. C1al.'et Esq. 
. lClIUCI.AM> &� I.LP 

iiSS Fifteenth Sire� �W. 
Suite 1200 
WashiDgton, D.C. 20005 

Joseph Immo, � Bsq. 
CAII.TONP'mLD� P.A. 
222 Lake View AWlllle 
Suite 1400 
West Palm. Beach. PL 33401 

Made c. Hansen. Esq. 
.Km:J:.ocro.Btmo, HANSEN. TODD 

A J!vANS. P.L.L.C. 
Smmlm' Squme,, 1615 M Street 
N.W., Suile 400 
W� D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Boldings. l'Do. will t1b the deposition 
upon ma! e.xanrinsition of the following parties and witm:sses pPRUBDt to Florida R.\lle of Civil 
Procedure 1.310 an tho dates set :finth below: 

I Mof8BD Stanley & Co .. Inc. on topics 
identified Oil Bxln"bit A. I NoYallber S.2004.. at_9:30 a.m.. 

. 'l'brl deposition will be cODdacted at Bsqoiro Depolition S� 216 l!. 46th Street, 8th 
floor, New York. Naw Ymk 10017. The deposition will be reconled. by videotape and 
stenographic means. The Wleogmpher will be Bsquhc Deposftion Services. 'Iha depositions 
will he taken beibre a persm aatborlzed 1o administer oaths awl 'Will ocmtiD1le day to day until 
cam.pleted. · 

Please designal'e gpa or lllOEC oflicema directuls. :managing agents;, or other persona to 
testify on your babalfitml state the mattma on which eaeh person designated will testify. 

«d�Id N�J.'I� - -
- -- - -- -- - · -
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I HBRBBY CBR.TJPY that a kde ancl cmnct copy of Gm forcgoibs bas beea. served by 
facsimile and Federal Express to all c:ounsel on the � Sea.vice List fbia 21st day of October 
2004. 

Dated; October 21, 2004 

Jerold s. Solovy 
J'ENNSR. & BLOCKLLl' 
One m:MPtaza, Suite4400 
Chica.gt), Dlinois 60611 

· (312) .22Z--93SO 

COLEMAN (PARBN1)HOLDINGS INC. 

�·�·!:..ta 
1ack Scmola 
SBARcY'l>ENNEYSCAllOLABAIOOWU' 

8G SBIP£llrP.A. 
2139 PalaaBeada I.akelBlvd. 
W.tPalmlleacb, Florida 33409 
(561) 616-QOO 

---==--- --- - - - - - ·- - - - ·- - -
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OCT-21-2004 1s:2s 

Mark C� Hansm. Esq. 
Km.r..ooo�Htm�HANs.EN. Tol>D &EvANs, P.LL.c. 
SlllllDm'Sqiiare, 1615M StreetN.W. 
Suite400 
Weahingtcm, D.C. 20036-3209 

ThOD189 A. Clme,, Bsq. 
IO'.Rla.AND &Bws. I.LP 
655 Fiftemth � N.W. 
Suite 1200 
Wasbingtnn. l>.C. 20005 
Joseph luluo, Jr., Esq. 
CARLTON Fmms, P.A. 
222 Lake View Aveaue 
Suite 1400 
West Palm B� Fl. 33401 

:5� P. 04"13 
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OCT-21-2004 10: 20 

BDlbltA 

CORPORATE DllPOfmJON TOP!,CS 

31<52?0484 P. li5'13 

l. Pot the time period Iammy 11' 1996 tQ the present, any pmcbase or sale by 
MS&co. (or any of its affiliates, subsidiaries, divisimm. p:edecosaors, and sueoessors) of 
Coleman Bscrow Colp. Smdor Secured Filat and Secmul Pdmity D.iscomt.t Notes doe 2001 ,  
which are do&ded ia. CPH 0473148.CPH 0413165 8l1d MmgaSJ. Stanley CODfidential 000157Sw 
0001579, and any other Secwity (as detinc4 to lS U.S.C. 77b(a)(1)). or any interests � 
issued by or relating to Tho Coleman Company. Inc., Colmmu. � Cmp., Coleman 
Worldwide Corporation,, arm/or CLNHolttin,ga Jno • 

. .  

2. For tllc time period 1anua:ey' 1, 1996 to the prumif. all reasons why :MS&Co. (or 
my of its affiliates, subsidiaries. di� predece8lon. ml successars) purchased or sold the 
Coleman :&cmw Notes desmibc4 in Top No. 1. mid ay lither Semuity (as defined in 15 
u.s.c. 77b(a)(l)). or any intmsts � .fssam by orzdaling to The Coleman Company. Inc., 
Coleman. Bscrow Cmp� Coleman Worldwide � and/or CIN Holdiugs Ino... and the 
identity of the perscm(s) mdJOf committee{s) ibat DUlde the decision to purohase or sell the 
Coleman :Escrow Notes and tho S'Bcmities. 

3. For the tiDle period Jam:IBQ" 1. 1996 to tho pres• MS&Co. �, (or any of its 
affili�·. subsidiadeis'. di.viii.ans'. predccc:ssors•, Ibid sw:eessma") pun:hase prl.cc. other costs in 
connection with tbG purchaso. sales pdce, other costs in connection \'ritb. the sate. gains. los!!es, 
and lllllPunt or rate of:ietmn on. any pun:base or sale of Calt.:lDBll Bscmw Cmp. Notes descn"bed 
in Topjo No. l, 8l1r1 aDY other SeGUl'ity (u defined m 15 U.S.C. 71b(a)(l)). or my interests 
therein, issued by or mati:aa to 'lbe Colmnan Campany. Inc.. Colemu:o Escrow Cmp •• Coleman 
Worldwide Coipoxadon, and/or CLNHoldfup Inc. 

16div-007968
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OCT-21-2B04 19•28 31252?0484 P. 061'13 

JN '!BE PIFI'BBNTH JUDICIAL CIRCUIT 
JN AND FOR PALM BEA.CH COUNlYt 
PLORIDA 

COLEMAN (PARENI) HOIDINGS INC.... CASBNO. CA 03-504S AJ. 
Pla.indff, 

'\Is. • 

MORGAN STANLBY' &. CO., INC., 
Dcfencfaut_ 

I 
MORGAN STANLBY SSNl:OltFUNDING, INC., CAD NO. CA 03·Sl65 AI 

Plaintiff; 

'\IS, 

MACANDRBWS & FORBES HOIDlNGS JNC.. 
et al., 

�---��-��---����---�--'' 
COLEMAN (PAllBNT) HOLDINGS INC.'S SB\IENTB SET OJ.t 
INTERROGATORIES TO MOR.G@§T.A!LBY& C00 INC. 
Pursmmt to Flarida Rules of Civil l'locec1are· l.280 and 1.340 and 1he  Collrt's 

October 14, 2004 Older, C.Oleuum. (l111l'CDl) Holdino Im:. fQ'B"), by its attomeys, hereby 

requests that Morgan Stanley .It Ch, Jnc. answer the tbllO'WiDg lntea:rogatories witmn fourteen 

(14) daya mm the data otserviae. 

D!IJl'!lflCm 

l. �-"' .tntJa1JI Morgan Slallley & Co.. !DD. or any of its affiliamt, 

subsidiaries. divisions, pred=cssora, and ncc:essom. 

2. "Colema11. Escmw Notes" means bl Coleman :&ctow. COip. Scnior 

Secured Ymt and Secolld Pdmity Diaeuant Notes due 2001 that are desc:nDcd in Cl'H 0473148-

. CPH 047316S aiul Morgan Stan1ay Confidential 000157S-000157'. 

3. ..Sercurlty'' hlis the pme 'P'Nlriug as pmvided m. ts u.s.c. 77b(a)(l). 
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OCT-21-2e04 18:29 3125270494 . P. 07/13 

INSTRIJCTIONS 
1. l\lfS&Co.'s ubligation to undldab a reasonable invostigatiotL in 

responding these mtmogatories includM making inquity of its cunait personnel and mJ.Y rorm.ei

pcrsODJl81 to the extent that those form.Cl' personnel aro 1llldor Matpil Stanley's CODtm1 oi being 

repn:sentGd or advised by Motaau �a COUDSm in this litigation. 
2. The coaneGlives .. llld"9 Ind "or'' shall be conslnled either diajanctivcly or 

conjunctively as 1'Ccallllly to ming '\\'ithm 1hc soope of each lntmoptmy all .responses that 

mlsht ofbm'wis" be comtraed to be oDISida the scope. 

versa. 

3. Tho use of the .siugaJar form of any word includes lb.e plural and vice 

lNDQOGATQB!J' 
1N'l]illR.OGA'fOU No. ts l'or tho Sime period l'8ll1Ult)' l, 1996 to the 

present, icfeuWY each purchase or sale by MS&co. of Col=an Bscmw Notes and any other 

Secnrity. or any Wtetesfs 1herein, ismcd by or mating to lhe Coleman Company, Jno., Collwan 

Escrow Colp.. Colemaa Woddwiao Corporatio� mid/or CLN Holdin&s JDg.,. and for eadi. 

purchase or sale identify the MS&Co. entity. fimd1 or affiJiatc that made the pumhase or sale. 

HESPONp: 

lNTERB.OGATOllY NO. 2;. For each purchase or sale identified in 

response to lntmogatacy' No. I, iitato die p'mCbase prioe.. other oozrta in comu:ction with the 
· pUIChas=-. sales price. o1b.er IeYCDUO in canoeation with the sal� pins, losses, and the amount or 

:rate ofretom on each such pmdma ar sale. 

16div-007971
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JNTIRRQ§ATOJlYNO. 3; For each puidJase or sale ideoti:fied m 

response to Intmugatmy No. 1, jdeDtify all R:ISO!J8 why MS&Co. parohascd or sald the Security 

and thepeirson(s) and/orcommittee(s) tltst!"" the decJsion 1o �or &ell the Sec\ltily. 

Dated: October .21, 2004 

Jero]Q S. Solovy 
Ronald L. Manuer:
J.BNNBR. &BLOCK UP 
Onc IBMPlua 
Sinte 4400 
Chicago, IUinois 60611 
(Sl2) 222-9350 

! 

COLEMAN (PARENT) HOLDINGS JNC. 

Jack&:amla 
S&\:BCYDBNNBY ScAllOJA BARNHAllT 

& SIDPaYP .A. 
2139 PalmBeacJi. Lakes Blvd. 
West Palm Beach. Florida 33409 

' (561) 686-6300 

Counsel forPlaintiffCul'"411an (Parent) llft'fdjuga Inc. 
i 

3 

·. · 1 . 
I 
' 

i 
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svo �  

cgp:rlCAT! Oll'fUWVIC! 
I HEREBY CBR.TlFY tbal a 1rae: and-eottect copy o! the ibregoing has been 

served by &csimile and Federal BxptesSI to eoonsel Jistecl below on this 21st day of October, 

2004: 

Thoma.a A. Que, Bsq. 
'KJRJ:LANJ> &EWS.IU . 
65S liif.lnnt1i Skeet,. N.W.! 
Sllito�OO . 
Washington, D.C. 20005 ; 

Joseph fmmo, Jr •• &q. 
C.W..TONFJm.Ds.P.A. 
222 LakeYiow AWIJJJI!; 
Suite 1400 
West:Palmlleacb, FL 3+1 
Mark c. Bansco. :Esq. 
xm..t.oGG, BtnmP�BANU:N, ToDD & BVANS,PLLC 
1615 M. Stceat. N.W, f 
W�D.C. 20036'. 

I 

4 
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COLEMAN (PARENT) H OLDINGS INC., 

Plaintiff, 

vs. 
MORGAN STANLEY & C O., INC., 

Defendant, 

I 
----------------

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 
MACANDREW S & FORB E S  HOLDINGS, INC., 

Defendant, 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND F OR PALM B EACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

Case No. CA 03-5165 AI 

ORDER ACKNOWLEDGING STIPULATION 

THIS MATTER was before the Court upon the attached stipulation of the parties which 

stipulation is hereby acknowledged and recorded. 

DONE AND ORDERED at West Palm Beach, Palm Beach County, Florida, this __ 

day of , 2004. 
-----

Copies have been furnished to all counsel on the attached counsel list. 

16div-007974



Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 AI 
Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart & Shipley 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 

2 
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COLEMAN (PARENT) HOIDINGS INC., 
Plaintiff. 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

. I 

THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PAIM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDJNG, INC., CASE NO. CA 03-5165 AI 
Plaintiff. 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

STIPULATION CONCERNING DAVIS POLK & WARDWELL TIME RECORD 

Subject to its objection on relevance grounds, Morgan Stanley & Co. stipulates to the 
admission .in evidence of the Davis Polk & Wardwell time entry record attached hereto as 

Exhibit A. Morgan Stanley & Co. hereby waives any other objections to the admission of 
Exhibit A in evidence, including but not limited to objections to authenticity, hearsay, and 
foundation. 

The parties hereto further stipulate that Exhibit A is not subject to Morgan Stanley's 
attorney-client privilege and that Morgan Stanley is not waiving any of its privileges by 
stipulating to the production of Exln'bit A. 

The parties hereto further stipulate that Exhibit A will be treated as confidential under the 
terms of the Court's protective order. 

MORGAN STANLEY & CO. 

By: � a.� 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, DC 20005 
(202) 879-5993 

Dated: October � 2004 

B�:�/,l.!.��=:::=::=:=:_�� 
ark C. Johnson 

JENNER & BLOCK ILP 
OneIBMPlaza 
Chicago, Illinois 60611 
(312) 222-9350 

TOTAL P.02 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

______________ _____;! 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., Case No. CA 03-5165 AI 

Plaintiff, 
vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 
I ---------------

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S 
MOTION TO ALLOW CPH IN EXCESS OF 30 INTERROGATORIES 

THIS CAUSE having come to be considered upon the Coleman (Parent) Holdings Inc.'s 

Motion to Allow CPH in Excess of 30 Interrogatories, and the Court having reviewed the file 

and being fully advised in the premises, it is hereby, 

ORDERED and ADJUDGED: 1'-8. fS\d\\- \> ��' .1\:;.'4$ '$ /.., \. t 1 '--

r 3�����:��J 
DONE A ORDERED at West Palm Beach, Palm Beac ou , Florida, this f}..-

day of k}1J · , 2004. 

A �  ��� -ff \'-\� 
frovv- � CJ...._Jr{__ � � , _ " n 

� c\:� \V\ ( !2.-"f//V'"-� ��cs 

� � t'--· '2.cl\J. f. . 
ELIZABETH T. MAASS 

CIRCUIT COURT JUDGE 

Copies have been furnished to all counsel on the attached counsel list. 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 AI 
Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart & Shipley 
P.O. Drawer 3626 
West Palm Beach, FL 33402-3626 
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COLEMAN (P ARENT) IlOLDil\GS, INC., 

Plaintiff( s ). 

\'S. 

\10RGAN STANLEY & CO., INC.. 

Defendant( s) . 

I 
��������������� 

IN THE flFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY. 
FLORJDA 

CASE :-\0. C A  03-5045 A l 

C A SE NO. CA 03-5165 A 1 

'.\10RGA0: STANLEY SENIOR FUNDING, INC., 

Plaintiff(s). 

\ s. 

\1ACJ\NDRE\VS & FORBES HOLDINGS, I�C . . , 

Defendant( s). 

ORDER ON NON-PARTY SU!\BEAI\I'S :\IOTION FOR PROTECTIVE ORDER 

A'.'iD DEFENDANT I\IORGAl'I STANLEY'S I\JOTION TO COMPEL 

PRODUCTION OF DOCUMENTS 

THIS C A ll SE came before the Court, in Chambers, on Non-Party Sunbeam's 

filing pursuant to the Court's October 14, 2004 Order on Non-Pariy Sunbeam's Motion for 

Protective Order and Morgan Stanley's Motion to Compel Production of Documents. 

Based on a re\'iew of Non-Party Sunbeam's filing and the proceedings before the Court 

October 14, 2004, it is 

O R DE RED AND ADJl.JDGED that Non-Party Sunbeam's Motion for 

Protecti\ e Order is Granted . The Court has resealed the filing and placed it in the Court 

file. The scaled envelope shall not be unsealed or removed from the Court file without 
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further order of this or an appellate court. It is further 

O RDERED AND ADJUDGED that Morgan Stanley's Motion to Compel 

Production of Documents is Denied. 

...-- DONE AND ORDERED in West P 

this_! _day of November, 2004. 

h, Palm Beach County, Florida, 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, >J\V, Suite 1200 

\Vashington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach. FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 60611 

Lorie M. Gleim, Esq. 

777 S. Flagler Dr.. Suite 300 E 

West Palm Beach, FL 33401 

Circuit Court Judge 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

V. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

AGREED ORDER GRANTING MORGAN STANLEY'S 

MOTION FOR LEAVE TO AMEND PLEADINGS DATED SEPTEMBER 21, 2004 

THIS CAUSE having come before the Court on November 3, 2004 upon Morgan 

Stanley's Motion for Leave to Amend Pleadings dated September 21, 2004, and the Court having 

been advised of the agreement between the parties, and being otherwise fully advised in the 

premises, it is hereby 

ORDERED AND ADJUDGED that: 

I. Morgan Stanley's Motion for Leave to Amend Pleadings dated September 21, 

2004 is GRANTED. 

2. Morgan Stanley's Amended Answer and Amended Affirmative Defenses, 

attached to its Motion for Leave to Amend Pleadings dated September 21, 2004, is hereby 

deemed filed as of the date of this Order. 

DONE AND ORDERED in West Palm Beach��ch County, Florida this __ 

day of November, 2004. 
Ai tf lJA 

WP8#585997.2 

,.,ov �rl!-Jvbop o J ;" 'lJ 

'"�� 
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Order Granting Morgan Stanley's Motion for Leave to Amend Pleadings 

Page2 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

Mark C. Hansen 
Rebecca Beynon 

KELLOG, HUBER, HANSEN, 

TODD & EV ANS, PLLC 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 

Jack Scarola 

SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 

JENNER & BLOCK, LLC 

One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

WPB#585997.2 2 
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JENNER AND BLOCK LLP 

LAW OFFICES 

312 527 0484 P.01/05 

JENNER & BLOCKLLP 

DEIRDRE E. CONNELL 

312·923-2661 Direct Dial 
312-840· 7661 Direct Facsimile 

ONE IBM PLAZA 
ClilCAGO, ILLINOIS 60611 

(312) 222-9350 
(312) 527-0484 FAX 

TELECOMMUNICATION TRANSMITTAL 

DA TE: November 3, 2004 

TO : Thomas A. Clare, Esq. VOICE : (202) 879-5993 

KIRKLAND & ELLIS, LLP FAX: (202) 879-5200 

Joseph lanno, Jr., Esq. VOICE: (561) 659-7070 

CARL TON FIELDS, P.A. FAX: (561) 659-7368 

Mark C. Hansen Esq. VOICE: (202) 326-7900 
KELLOGG, HUBER, HANSEN, TODD 

FAX: (202) 326-7999 
&EVANS, P .L.L.C. 

FROM: Deirdre E. Connell SECY. EXT.: 6486 

EMP.NO.: 035666 CLIENT NO.: 41198-10003 

IMPORT ANT: THIS MESSAGE IS INTENDED QNLY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WJilCH IT IS ADDRESSED. AND 

MAY CONTAIN INFORMATION THAI JS ATTQRNEY WORK PRODUCT. PRIVILEGED. CONFIDENTIAL AND EXEMPT 
FROM DISCLOSURE UNPER APPLICABLE LAW. IF THE READER OF TJilS MESSAGE IS NOT THE INTENDED RECIPIENT, 
OR THE EMPLOYEE OR AGENT RESPONSIBLE FOR DELIVERING THE MESSAGE TO THE INTENDED RECIPIENT, YOU 
ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS 
STRICTL y PROHIBITED. IF YOU HA VE RECEIVED nus COMMUNICATION IN ERROR, PLEASE NOTIFY us 
IMMEDIATELY BY TELEPHONE, AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA POST AL 
SER VICE. THANK YOU. 

MESSAGE: Please see attached. 

Total number of pages including this cover sheet: _4 __ 

DATE SENT: _,.;;;1=11=3/"""0;...:.4 __ TIME SENf: 3: � SENT BY: _ ___.S ..... =E .... DD=IN=GT'"'""O=N..:-....--

IF You Do NOT RECEIVE ALL PAGES, PLEASE CALL (312) 222-9350, EXT: 6486 

OR (312) 222-9350, EXT. 6120, 6121 
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JENNER AND BLOCK LLP 312 527 0484 P.02/05 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

����������������----'/ 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 
CASE NO. CA 03-5165 AI 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

NOTICE O FT AIGNG VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N. W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings, Inc. ("CPH") will take the 
deposition upon oral examination of the following party pursuant to Florida Rule of Civil 
Procedure 1.310 on the date set forth below: 

DEPONENT 

Morgan Stanley & Co., Inc. on the topic 
identified on Exhibit A. 

DATE AND TIME 

November 12, 2004, at 9:30 a.m. 

The deposition will be conducted at Esquire Deposition Services, 216 E. 45th Street, 8th 
floor, New York, New York 10017. The deposition will be recorded by videotape and 
stenographic means. The videographer will be Esquire Deposition Services. The depositions 
will be taken before a person authorized to administer oaths and will continue day to day until 
completed. 

Please designate one or more officers, directors, managing agents, or other persons to 
testify on your behalf and state the matters on which each person designated will testify. 
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JENNER AND BLOCK LLP 312 527 0484 P.03/05 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and Federal Express to all counsel on the attached Service List this 3rd day of 
November 2004. 

Dated: November 3, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, Tonn & EVANS, p .L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

312 527 0484 P.04/05 

16div-007986



NDV-03,-2004 15: 39 JENNER AND BLOCK LLP 

Exhibit A 

CORPORATE DEPOSITION TOPIC 

312 527 0484 P.05/05 

1. All transactions involving Subordinated Debentures (as defined in the Definitions 

and Instructions set forth in CPH's First Request for Production of Documents served on May 9, 

2003), including but not limited to: (i) all transactions in which Morgan Stanley bought or sold 

any Subordinated Debentures or any interest therein; (ii) all communications with any Morgan 

Stanley customer or counter-party to any trade involving Morgan Stanley as a broker or principal 

relating to the Subordinated Debentures; (iii) any market for the Subordinated Debentures; and 

(iv) the purchase price, other costs in connection with the purchase, sales price, other costs in 

connection with the sale, gains, losses, and amount or rate of return on any purchase or sale of 

Subordinated Debentures or any interest therein. 

2. Morgan Stanley's gains, losses, and amount or rate of return in connection with 

the purchase or sale of Subordinated Debentures or any interest therein. 

3. The documents produced by Morgan Stanley at Morgan Stanley Confidential 

0096879 to 0096972 and Morgan Stanley Confidential 0102880 to 0103433, including but not 

limited to: (1) the authenticity, source, creation, use, maintenance and business purpose of the 

documents; and (2) the explanation of the documents and the information contained therein. 

TOTAL P.05 16div-007987
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
rN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COL:;;� iAN (PARENT) HOLDINGS INC., 
?laintiff, 

vs. 

MOF .G A.N STANLEY & CO., INC., 
Defendant. 

CASE Nci. CA 03-5045 Al 

I 
MDI :G -A..N-ST_A_NL_E_Y_S_E_N_l_OR_F_UN_D_IN_G_,_IN_C-., CASE NO. CA 0 3-5165 AI 

Plaintiff, 

VS. 

MAC :.ANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

--- ________________ _ / 

COLEMAN (PARENT) HOLDINGS INC.'S RESPONSE IN OPPOSITION 
10 MORGAN STANLEY'S MOTION FOR LEAVE TO AMENI> PLEADINGS 

Morgan Stanley's motion for leave to amend pleadings should be dcmied because it.is the 

prod .le: of two material misstatements: (1) Morgan Stanley's representatio:1 that its new counsel 

frorr K. ellogg Huber could not finalize tbe Seventh Affirmative Defense until it had been !!ranted . � 

leave: t 1 appear pro lute vice and had obtained access to confidential documents; and (2) Morgan 

Stan e: 's assertion that it could not have filed its motion for leave to amend sooner because a 

c.onf ic: supposedly precluded Kirkland & Ellis and Car]ton Fields from filing any pleadings 

takiJ .g positions adverse to At1lmr Andersen. 

1. Morgan Stanley Misrepresented Tbat Kellogg Huber Could Not Finalize The 
Seventh Affl1·mative Defense Until It Had Been Gnnted Leave To Appear Pro Hae 
Vice And Re,•iewcd Confidential Documents. 

Morgan Stanley directly represented to this Court that it could not finalize its Seventh 

Affi 11 ative Defense until attomeys from Kellogg Huber had been granted leave to appear pro 

!we vi ·e and had received and reviewed confidential documents. Morgan Stanley's counsel so 
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repre ;e 1ted at the October 7, 2004 hearing during which Morgan Stanley was seeking an 

exter si· 111 of time to file its Seventh Affirmative Defense. At the hearing, CPH's counsel 

asser ·e1 that there was no reason why the text of the Seventh Affirmative Defense could not be 
j 

providd to CPH imm�diately, even though the Kellogg Huber attorneys ' pro /we vice 

appli �a ion had not been :resolved. Morgan Stanley 's counsel responded by representing that the 

Seve 1tl Affi1111ative Defense had not been finalized and could not be finalized until Kellogg 

Hub( r . .  ttomeys had been granted leave to appear and had reviewed confidc:ntial documents (Ex. 

A, l Ui '04 Tr. 11-14): 

\.1R. IANNO: . .  : . This last affirmative defense deals with issues that neither 
:arlton, Fields nor Kirkland & Ellis can deal with. It requires the assistance of 
;ounsel from Kellogg Huber. Until they are admitted, it can't be ::'iled. It can't 
�ven be finally prepared. Mr. Scarola and I have discussed this, and the objection 
was-

THE COURT: Well, can' t be finally prepared? 

MR. IANNO: Nci>. 

THE COURT: Why not? 

MR. IANNO: They can 't review the documents, Your ·Honor, because Mr. 
Scarola has taken the position, the plaintiffs have taken the position that they 
aren't even allowed to see the confidential documents. That's the p:.·oblem . They 
can't - they started to prepare for this case. They can't appear in com1, and 
theoretically under the plaintiffs position they can't even look at confidential 
documents. 

That's the problem, Judge. The last statement Mr. Scarola inade. I can't give 
them a copy of the affinnative defense. I can tell them what it is. I told The 
Cou11, it deals with Arthur Andersen. 

But I can't give them a copy of it because we can't finally prepare it because 
Kellogg Huber can't get access to all the confidential documents. If they want to 
say Kellogg Huber can look at any document they want, they could prepare this 

2 
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affirmative defense but not file it, and they won't claim that that's any violation of 
a court order and object to the pro hac vice admission. 

141003/009 

These representations by Morgan Stanley's counsel h1111ed out to be untrue. This Court 

sigm d :he Order granting Kellogg Huber attorneys leave to appear pro ha.-: vice on October 14, 

and it . :30 p.m. the next day, CPH was allowed to send a runner to Court to pick up a copy of 

the C •re er. That was the earliest the Order was available to CPH, and presumably, that also was 

the ear iest the Order was available to Morgan Stanley. And yet, despite: counsel for Morgan 

Stan: e) 's insistence that Kellogg Huber attorneys could not finalize the Seventh Affirmative 

Defe 1s: until they could obtain and review confidential documents, attorneys from Kellogg 

Hubt r ;erved the Seventh Affirmative Defense along with a motion for leave to file it the ve1y 

same� !!Y· See Ex. B (facsimile cover sheet reflecting that Kellogg Huber sent the Seventh 

Affu 111 ttive Defense along with the motion for leave to file it to Mr. Scarola's office at 5: 13 p.m. 

on 0 ::>t· iber 15, the same afternoon the pro hac vice Order became available). 

Given the fact that the Kellogg Huber attorneys served the Seventh Affinnative Defense 

almc 5t imm ediately after learning of the Court's pro liac vice Order, obviously, the Kellogg 

Hub1 r Lttomeys did not need to receive and review any confidential documents before finalizing 

that : :f1 .mmtive defense. It likely was sitting in a drawer waiting to be served and filed once this 

Com t i uled. Thus, contrary to the representations of Morgan Stanley's counsel on October 7, 

Mori ;a: 1 Stanley could in fact have provided CPH with a copy of the Seventh Affirmative 

Defe .1s � long before Kellogg Huber was granted leave to appear pro hac vice in this case. 

3 
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2. Morgan Stanley's Contention That A Conflict P1·ecluded Morgan Stanley's 
Attorneys From Filing The Seventh Affirmative Defense Until Kellogg Huber 
Appeared In The Case Is Pretextual. 

Another material misstatement often repeated by Morgan Stanley - one that is referenced 

in th� nstant motio11 in the statement that the Seventh Affirmative Defem:e "could not be filed 

until tl is C01.11t ruled upon certain pro hac vice motions" (Motion � 2) -- is that the Seventh 

Affo m 1tive Defense co'llld not have been filed sooner because Morgan Stanley's attorneys at 

Kirk a1 d & Ellis and Carlton Fields bad a conflict precluding them from taking positions adverse 

to A: 1d :rsen. This contention is wholly pretextual. 

First, Morgan Stanley did not need Kellogg Huber attorneys admitted pro hac vice to 

addr :s: Andersen-related issues, because its Carlton Fields attorneys had no conflict precluding 

theIT fl om doing so. They admitted as much in prior proceedings before this Comi. At a July 23 

hear. 11! , for example, Mr. Ianno argued that portions of pleadings that reforenced the Andersen 

settli ·ir �nt agreement should be made public and stressed that he could make that argument 

beca .1s: he had no conflict precluding him from doing so (Ex. C, 7/23/04 Tr. 19-20, emphasis 

adde j) 

I think that Coleman is selectively using this confidentiality order to protect 
interests they feel is in their best ·interest against Morgan Stanley. A.nd J don 't 
represent Arthur Andersen, so I can be here arguing with total bona fides, as Mr. 
Scarola points out, that none of this should remain confidential, ·:hat what Mr. 
Scarola is doing is trying to gain an unfair advantage for Coleman in this case by 
designating certain po1iions as confidential and protecting other portions that are 
in their best interest. And I think that's what The Court should encompass. 

Mr . .  at no changed direction in a subsequent hearing, claiming that he could not sign the Seventh 

Affi1 m 1tive Defense. See Ex. D, 9/15/04 Tr. 13-14. But Morgan Stanley never has explained 

why. a I of a sudden, Mr. lanno and the other attorneys from Carlton Fields found themselves 

unal: le to perfom1 Andersen-related functions. 

Second, the similar concern a1ticulated by Morgan Stanley's counsel over and over about 

4 
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Kirk .ai ,d & Ellis attorneys not being able to take .positions adverse to Andersen is baseless, 

beca .1s ! Kirkland & Ell is attorneys have taken positions adverse to Andersen on numerous 

occa ;i1 ns. In six separate depositions taken in this case, Kirkland & Ellis attorneys already have 

cros: -t: :.:.arnined Arthur Andersen witnesses adversely: Vance Kistler on October 29, 2003; 

Don. tlc Denkhaus on November 6, 2003; Lawrence Bornstein on Janua1y 15, 2004, Mark 

Broe kc Iman on Januaiy 6, 2004; De1mis Pastrana on January 12, 2004; and William Pruitt on 

Janu lr' 13, 2004. Those cross-examinations obviously were adverse to Andersen's interests. 

Inde �d Morgan Stanley named two of the Andersen witnesses that Kirkland & Ellis has cross-

exan 1ir ed - Donald Denkhaus and William Pruitt - as defendants in the New Morgan Stanley 

Liti&at on filed on March 1, 2004.1 

Third, Morgan Stanley's contention that its attorneys at Kirkland & Ellis and Carlton 

Fielc s ;ould not sign a pleading taking positions adverse to Andersen also is pretextual because 

thos1: ' e1y same attorneys have been taking such positions from the beginning of this case, as 

Moqa 1 Stanley's June 23, 2003 answer amply demonstrates. See Ex. G, MS&Co. Answer to 

CPH 's Complaint, ,  32 ("MS&Co. further admits that it assembled marketi:ilg materials based on 

finar ci ii documentation and audited financial statements provided to MS&:Co. by Sunbeam and 

Arth lT Andersen"); id. iJ 43 (MS&Co's "fairness opini on" regarding the acquisition price of 

Cole 111 111 "was based on financial info1mation provided to MS&Co. by Sunbeam, Coleman, and 

A1th lr Andersen, and on synergy analyses which MS&Co. received from CPH"); id. � 54 

Mr. Bemis previously has attempted to distinguish between cross-exammmg cunent 
clier.ts during discovery and cross-examining them during trial (Ex. E, 4/30/04 Tr. 1.07-09), but 
as a 111 ttter of legal ethics, there is no difference. That is confirmed by the very ABA Fon11al 
Opir io 1 that Mr. Bemis apparently has refell'ed to from time to time (see, e.g., id. at 62:14-
64: 1 �) which provides that "[a] lawyer who in the course of representbg a client examines 
anot: ie client as an adverse witness in a matter unrelated to the lawyer's representation of the 
othe: client, or conducts third party discove1y of the client in such a matter, will likely face a 
conf ic · that is disqualifying in the absence of appropriate client c:onsent . Any such 
disq11a: ification also will be imputed to other lawyers in the lawyer's tirn." See Ex. F, ABA 
Forn1a: Opinion 92-367 (emphasis added). 

5 
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("M� & :o. denies that Strong or any other MS&Co. employee was accurately apprised of 

Sunba 11' s financial condition because MS&Co. at all times relied on information provided by 

Sunc �an management and Arthur Andersen, including Sunbeam'::; audited financial 

state: m nts"); id. iJ 55 ("any infonnation communicated by MS&Co. is based on· fin ancial data 

and inf mnation provided to it by Sunbeam and A11hur Andersen"); id. ii 91 ("MS&Co . denies 

that it perfom1ed an independent financial analysis of Sunbeam; to th•� contrary, MS&Co. 

in for ni d CPI-I that it was relying solely on financial data and information provided to it by 

Sunl: ea n and A1thur Andersen"); id. iJ 94 ("MS&Co. infonned CPH that it was relying solely on 

finm: ::i .I data and infonnation provided to it by Sunbeam and Arthur Andersen"). 

Morgan Stanley 's attomeys at Kirkland & Ellis and Carlton Fields also have taken 

posit .o: 1s directly adverse to Arthur Andersen in other pleadings. For example, in the opposition 

to C >J- 's rule to show cause motion that was signed by Morgan Stanley's present attorneys, 

Mori ;ai. Stanley asserted that Morgan Stanley "lost hundreds of millions of dollars" as a result of 

And i -rs �n's wrongdoing. See Ex.Hat I 0). 

Finally, the pretextual nature of Morgan Stanley's stated concerns about its Kirkland & 

Ellis a1 d Carlton Fields attomeys taking positions adverse to Andersen wa�; confirmed yet again 

at tl:e hearing before this Court on August 27, 2004, during which this Court ente1tai11ed 

argu rn nt on whether the Andersen settlement agreement should be kept confidential. Months 

befo: e that hearing, Arthur Andersen's attomeys wrote to Kirkland & Ellis objecting to its 

attelllp s on behalf of Morgan Stanley to remove the confidential designation from tlie Andersen 

settl1 lT �nt agreement and stating that "[i]t goes without saying that any action to remove the 

Com id �ntial Designation would be adverse to Andersen's interests and we: formally advise you 

of th :s fact." See Ex. I, Letter from E. La tier to T. Clare. At the August 27 hearing, Andersen's 

Flori :fr counsel (Steven L. Schwarzberg) appeared before this Court and argued that the 

6 
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settle 11 ·nt agreement should be kept confidential. Nonetheless, despite Andersen's stated 

posit 01 at the h earing and Andersen's clear admonition to Kirkland & E llis in its earlier letter, 

iV1r. l 3e nis successfully argued that the settlement agreement should not be kept confidential. 

See IX. J, 8/27/04 Tr. 65"74. 

rhus, because Morgan Stanley's attorneys at Kirkland & Ellis and Carlton Fields 

repe< telly have taken positions adverse to Arthm Andersen in this litigati on, the assertion that 

Kelle gi Huber attomeys needed to be admitted pro !we vice before Morgan Stanley could file its 

Seve 1tl Affirmative Defense implicating Andersen is simply not correct. 

Conclusion 

fhis Court enjoys "wide discretion" in detem1ining whether to allow amendments to 

pleac in �s. See Fla. R. Civ. P. 1.190, Author's Comment ("In spite of the :Ji.ct that the policy is 

liben I to grant amendments freely when justice so requires, the courts have consistently 

reco! ni �ed that the trial judge has wide discretion 011 procedural matters ·including requests to 

amer d pleadings"). Here, as shown above, it is clear that the circumstances stUTounding the 

prepi ra :ion of the Seventh Affirmative Defense and the delay in filing it and providing a copy to 

CPH h; ve been misrepresented to this Court. Denying Morgan Stanley leave to add its Seventh 

Affir .n; .tive Defense therefore would be a sound exercise of this Coutt's disc:retion. 

Date !: '.'Jovember 3, 2004 

Jerol i : .. Solovy 
Rom Id L. Manner 

Jeffo :y T. Shaw 
JENl ff R & BLOCK LLP 
One .B 'v1 Plaza 
Chic 1g >, Illinois 60611 
(312: 2 ?2-9350 

COLE�AN ,. RENT)/ 
. I I I I i 

By:: ! 
I 

,/ , , 
'/ Jolin Scarola 

OLDINGS INC. 

I 
,/.(/ 

I 

SEARCY DENNEY SCAROLA 
.BARNHART & SHIPLEY P.A. 

.2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 334)2-3626 
{561) 686-6300 
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CERTIFICATE OF SERVICE 

l HEREBY CERTIFY that a true and coLTect copy of the foregoing has been furnished by 
:u ... cl. 

Fax in< Federal Express to all counsel on the attached list on this 
--1 

clay of 

_d ov. '2004. 
. / ' 

I 

JA.CK SCAR LA '-· 
:Florida Bar No.: 169440 

> " Searcy Denney Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Bo-ulevard 
West Palm Beach, FL 3 3409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parc:nt)Holdings Inc. 
and MacAnclrews & Forbes Holdings, Inc. 
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Jose.i: h anno, Jr., Esquire 
Ca1"1to m Fields, et al. 
2221 al eview Avenue 
Suite l4 )0 
West P; lm Beach, FL 33401 

Thon ta: D. Yannucci, P.C. 
Thon 1a A. Clare 
Brett 1v cGurk 
Kirk! :ir j and Ellis 
655 : 5! \1 Street, N.W., Suite 1200 
Wasl .ir gton, DC 20005 

Jerol i: ;. Solovy, Esq. 
Je1m :r �Block LLP 
One .B V1 Plaza 
Suite 4 WO 
Chic ig ), lL 60611 

Marl: ( . Hansen, Esq. 
Kell11g �.Huber, Hansen, 
Todc c. Evans, P.L.L.C. 
Sum 1e · Square 
161: l\ : Street, N. W., St1ite 400 
Was 1i1 gton, DC 20036-3206 

lg] 009/009 

COUNSEL LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CCC �MAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

M )J �GAN STANLEY & CO., INC., 
Defendant. 

CASE NO. CA 03-5045 Al 

I �----�------�------��-----

IV O tGAN STANLEY SENJOR FUNDING, INC., CASE NO. CA 03-5:,65 AI 

" . . .. 

Plaintiff, 

�II CANDREWS & FORBES HOLDINGS INC., 
e IC!., 

Defendants. 

COLEMAN (PARENT) HOLDINGS INC.'S RESPONSE IN OPPOSITION 

TO MORGAN STANLEY'S MOTION FOR PROTECTlVE ORDER 

CONCERNING DISCOVERY SERVED BY CPR AFTER 

OCTOBER 14, 2004 AND TO EXTEND PRETRIAL DEADLINES 

Morgan Stanley has sought to bar any discovery served by CPH (but, unsurprisingly, not 

b: Morgan Stanley) after October 14, 2004, and to extend the discovery cutoff to December 17, 

2 104 - which is the identical deadline that Morgan Stanley advocated and this Court rejected at 

ti ,e October 14 case management conference. The grounds for Morgan Stanley's motion fall into 

t vo basic catego1ies: (1) Morgan Stanley contends that following the case management 

'onference on October 14, CPH served a wave of new discovery, disc�overy that Morgan Stanley 

, which now is represented by three law finns) apparently believes it would be unfair to have to 

mswer; and (2) Morgan Stanley contends that, at the same time, CPH began a campaign of 
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refus 111 to agree to deposition dates, the issuance of commissions, and the procedures for 

cond 1c ing depositions. The grounds for Morgan Stanley's motion are baseless. 1 

:.,ast-minute discovery of the type complained of by Morgan Stanley is both proper and 

conn 1c .1. Moreover, in this case, the primary causes for CPH's recent discovery efforts and the 

othe1 c mduct addressed in Morgan Stanley's motion are ·decisions made by Morgan Stanley 

itsel1: :i) MSSF has voluntarily dismissed its lawsuit, requirh1g us to re-serve discovery in this 

case; { !) Morgan Stanley has refused so far to stipulate to the authenticity of documents, 

requ ri: tg us to take additional discovery on this issue; and (3) Morgan Stanley has refused to 

shan t me equitably in the conduct of third party depositions, compelling us to object to those 

depc si· ions, although this Court recently resolved this dispute by establishing a protocol to 

ensu �e that both sides have sufficient time to examine witnesses. Because the recent discovery 

and >ti .er conduct of CPH not only is proper, but the product of Morgan Stm1ley's own litigation 

deci ;ic ns, Morgan Stanley ' s motion should be denied. 

1. The So-Called "New" Discovery Served By CPH Is Bot:li Authorized And 
Legitimate. 

Morgan Stanley accuses CPH of acting unfairly by serving new discovery after 

Octub :r 14 even though fact discovery does not close until November 24. Morgan Stanley's 

argt m !nt is without merit. 

First, the discovery that CPH has served is timely and in full compliance with the Florida 

Rul :s Jf Civil Procedure. Morgan Stanley does not suggest otherwise. 

Morgan Stanley filed, but did not schedule, its motion for a heari:1g. In the meantime, 
Mo ·g; 11 Stanley has advised CPH that depositions noticed for next week will not go forward 
pen ii 1g the resolution of this motion. Morgan Stanley has made a practice of filing protective 
ord }r notions to avoid discovery - without scheduling the motions to be resolved by this Court. 
See � g., Morgan Stanley's 10/19/04 Motion for Protective Order; Morgan Stanley's 10/22/04 
Mo :ic n for Protective Order Concerning the CPH Deposition Notice of I 0/18/04; Morgan 
Sta 11< y's 10122104 Motion for Protective Order Concerning the MAFCO Deposition Notice of 
1O/l8 ·o4; Morgan Stanley's 11/1104 Motion for Protective Order Concerning Morgan Stanley's 
Co! er 1an Escrow Notes. 

2 

16div-007998



11/03/2004 16:42 FAX 

�003/011 

.S !cond, CPH's recent discovery is in accordance with the Orders cf this Court. This 

Court':; 1 ktober 1 4. 2004 Order establishing the pretrial schedule. expressly contemplates that the 

partie! v ill continue to serve additional discovery. In the Order, the Court sh:>rtened the time for 

the pa ii :s to serve objections to discovery to 14 days. Indeed, the service o:: discovery near the 

discm er 'I deadline is common and often necessary in litigation of this sort, a5 this Com1's Order 

recogi iii es. 

�'bird, each of the specific discovery requests complained of in Morg:m Stanley's motion 

is pro 'e ·• as the following chart confinns: 

Octol .e1 18, 2004 

Octo )e · 20, 2004 

DESCRIPTION 

Second Set of Interrogatories to MSSF 

These interrogatories seek information regarding the money 
disbursed and received by MSSF on its loan. With the dismissal of 
MSSF's case, Morgan Stanley has advised us that it does not intend 
to respond. If Morgan Stanley agrees to stipdate that it vv:ill not 
attempt at trial to raise the purported fact that MSSF lost money on 
the loan or to disclose the amount of tlu: alleged loss, the 
intenogatories may not need to be answered. 

Rule 1.310 Deposition Notice to Morgan Stanley 
Rule 1.310 Deposition Notice to MSSF 

These identical notices request a corporate reprt:sentative of Morgan 
Stanley and MSSF to testify about the money disbursed and received 
by MSSF on the loan to Sunbeam. If Morgan Stanley agrees to 
stipulate that it will not attempt at trial to raise the purported fact that 
MSSF lost money on the loan or to disclose the amount of the alleged 
loss, the deposition may not need to go forward. 
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I Octot;r 21, 2004 

I Octol e1 21, 2004 

I 
I Octo ie 22, 2004 

I 

I 
I 

Octc be r 22, 2004 

Octc ·bi r 22, 2004 

@004/011 

Eighth Requests for Production to lvforgan Stanley 
Seventh Set of Interrogatories to 1"vlorga11 Staniey 
Rule 1.310 Depositfon Notice to Morgan Stanley 

These requests ask Morgan Stanley to provide infom1ation 
concerning Morgan Stanley's investment in securities issued by an 

affiliate of Coleman. Morgan Stanley has separately moved for a 
protective order as to these requests. 

Subpoena to AHi for Documents 

Several months ago, we sought documents from AHi pursuant to an 

infonnal letter request. Morgan Stanley did the same. With the 
discovery cutoff fast approaching, we decided to serve a subpoena -
which seeks exactly the same documents we had previously requested 
by Jetter - so that there would be no dispute a:; to the form of our 
request. The subpoena poses no significant burden on Morgan 
Stanley because the subpoena is directed to a third party. 

Subpoena to AH/for Deposition 

This request seeks testimony from AHI as to the foundation of 
various documents. We hope to resolve this matter by stipulation. 
But even if we do not, there is no significant burden on Morgan 
Stan1ey, because this discovery is directed to a third party and 
concerns routine matters of foundation. 

Rule 1.310 Deposition Notice to Morgan Stanley 

This request seeks testimony from Morgan Stanley to establish the 
foundation of various documents. Morgan Stanley has served a 
similar deposition notice on CPH. We hope to resolve this issue by 
stipulation. But even if we do not, there is no :;ignificant burden on 
Morgan Stanley because this deposition concerns routine matters of 
foundation. 

Rule 1. 310 Deposition Notice to MSSF 

I 

On October 22, we served a notice of depositicin, which requests no 
new information; it only changes the ]ocation of the depositions of 
witnesses (Messrs. Rankin and Petrick) we requested long ago. 
Morgan Stanley since has confirmed dates for the witnesses we have 
requested. 

L-��������--��� 
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Octot er 22, 2004 

Octol ·e1 22, 2004 

Octo· >e 22, 2004 

I Octo ;e . 26, 2004 

@005/011 

Ninth Request for Production to Morgan Stanley ! 
Eight Set of Interrogatories to Morgan Stanley 

I' These requests seek no new infonnation. When MSSF suddenly 
dismissed its case after the last case management conference, we I served these discovery requests, asking Morgan Stanley to provide 
the responses called for by our prior requests upon MSSF. 

Subpoena lo Arthur Andersen for Deposition 

This request seeks testimony to support the foundation of various 
Andersen documents. We hope to resolve this matter by stipulation. 
But even if we do not, there is no significant burden on Morgan 
Stanley, because this discovery is directed to a third party and 
concerns routine matters of foundation. 

Sixth Set of Requests for Admission to Morgan Stanley . 

These requests seek admissions as to the foundation of various I 
documents. Morgan Stanley has served similar requests upon CPH. 
We hope to resolve this matter by stipulation. 

Deposition Notices for Tarek Abdel-A1eguid, Joseph Perrella, Robert 
Scott, Bntce Fidorek 1 

These four individuals provided various personnel evaluations that 
we intend to present at trial. Morgan Stanley has objected to the 
introduction of the written evaluations as hearsay. 

Fourth, in accusing CPH of improperly serving discovery after October 14, Morgan 

Stan .e: avoids mentioning that it served a considerable amount of discovery after that date. For 

exar ip e, on October 26, Morgan Stanley served a notice for a two-day deposition of Phillip 

Harl)\ ', a third party witness. And, the day b efore, on October 25, Morgan Stanley served a new 

set cf' locument requests, a new set of interrogatories, and new deposition n:>tice with five topics, 

and :i. . 1ew set of requests for admission. Many of these discovery requests are onerous. One of 

the .ff errogatories asks us to explain the denials made in three separate sets of responses to 

reqt e� :s for admission. And the new requests for admission that Morgan Stanley served seek 
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admh si >ns concerning literally thousands of pages of documents. Thus, Morgan Stanley's 

comp .ai Jt that we filed too much discovery too late is disingenuous, to say the least. 

n sum, Morgan Stanley' s challenge to the discovery served by CPE after October 14 is 

base! :s: because: ( l) that discovery is authorized by the Florida Rules of Civil Procedure; (2) the 

disco ,.re 'Y is pennitted by the Orders of this Court and is common in this type of litigation; (3) 

the d sc overy is proper in every respect; and ( 4) Morgan Stanley itself has �:erved an abundance 

of di: cc very requests since October 14. 

2. CPH Has Cooperated Reasonably To Schedule The Six Depositions Addressed In 
Morgan Stanley's Motion. 

Morgan Stanley's other argument for the relief it seeks (at 3-4) is that, following the last 

case m magement conference, counsel for CPH supposedly threw all of the previously agreed 

prate c< ls out the window and began "refus[ing] to agree to deposition dates, issuance of 

com: ni ;sions and conduct of depositions" - with the effect being that "Morgan Stanley has been 

able to conduct only a single deposition between October 14, 2004 and November 1, 2004." In 

fact, a the October 14 case management conference, it was Morgan Stanley's counsel who 

annc m ced that all protocols were off. See 10/14/04Tr. 96:13-99:13. 

Following the October 14 hearing, Morgan Stanley refused CPH's request that Morgan 

Strui le· · split the examination time at depositions of third party witnesses. This Court resolved 

that cli ;pute at a November 2 hearing on a motion for out-of-state deposition commissions. At 

the 11e. Iing, the Court granted Morgan Stanley's request for commissions, but also ruled that: (1) 

the : >a ties are to cooperate in the completion of the third party depositions; (2) it will be Morgan 

Star le l's responsibility to secure additional deposition time with the witnesses if both sides have 

not �c mpleted their examinations; and (3) Morgan Stanley will be barred from using the third 

par1 �, · lepositions at trial unless it succeeds in securing enough time to complete the depositions . 
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''his Court's resolution of the dispute concerning the depositions of third parties disposes 

of me st of Morgan Stanley's complaints, which relate to the purported difficulties supposedly 

assoc: at :d with the scheduling of six depositions: the deposition of Jerry LeYin, the fom1er CEO 

of Cc le nan and the current CEO of AHI (Sunbeam's successor); the depositions of Allison 

Amm is· •n and Blaine Fogg, two Skadden Arps attorneys; the deposition of I::·onald Uzzi, another 

third )a ty; and the depositions of Ronald Per.elm an and Howard Gittis, two corporate officers of 

CPH. : .1oreover, as is shown below, Morgan Stanley's contentions about these six witnesses 

have 10 basis in any event. 

\'fr. Levin. Morgan Stanley complains that we have interfered with the scheduling of 

Mr.le' in's deposition. That is incorrect. We advised Morgan Stanley and Mr. Levin's counsel 

that 've were willing to agree to any reasonable schedule, with the sole condition that we be 

grant �d one-half of the deposition time to cross-examine Mr. Levin. Mr. L.evin agreed to our 

reqm st but Morgan Stanley refused to split the time. Mr. Levin filed a motion for protective 

order a: a result of Morgan Stanley's refusal, and while this Court was out of town, that motion 

was ;:n nted by Judge Crow. Morgan Stanley now apparently is blaming CPH because Judge 

Cro\' r lied Mr. Levin's motion to be well-founded. In any event, this Court's November 2 

rulin: � c onceming third party depositions has put this issue to rest. 

Ms. Amorison and Mr. Fogg. Morgan Stanley complains that we supposedly have 

inter: ei �d with the depositions of Skadden Arps attorneys Allison Amorison and Blaine Fogg. 

We lta'"e not. We have made only two requests relating to these depositions. First, we.have 

soug lt :iocuments from Skadden, ·which we believe should be produced prior to the depositions. 

Skad :le n has opposed our document requests, and as a result, we have fikd a motion in New 

Y or1 t< compel production of the documents. Second, ·we have requested that the time available 

for d �i::. Jsing the witnesses be divided equally. Given the Court's commission ruling earlier this 
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week, "' hich related to these very depositions, an appropriate rule of fairne:;s now has been set 

for th� c ::induct of the depositions. 

: r'fr. Uzzi. Morgan Stanley complains that we have somehow interfered with the 

depm iti )ll of Mr. Uzzi and has requested that we provide any contact information we have for 

him. V 'e have no idea where Mr. Uzzi is - as we have advised Morgan Stanley previously. 

Nor la• e we interfered with Morgan Stanley's efforts to take Mr. Uzzi's deposition. The only 

thing w ! have done with regard to this deposition is ask Morgan Stanley if it has served Mr. Uzzi 

yet. A: for Morgan Stanley's attempt to issue a new commission for Mr. Uzzi, as indicated 

abov. : , he Court has adopted a protocol for the parties to follow . 

. \.fr. Perelman and Mr. Gittis. Morgan Stanley last asserts that we have interfered with 

the c e1 ositions of Mr. Perelman and Mr. Gittis. What Morgan Stanle�r does not disclose, 

how< vt r, is that we have offered multiple alternative dates for these individuals on the 

assu1 nf tion that the depositions would go forward in New York - where Kirkland & Ellis has 

an o: fi. e and where Kirkland & Ellis has taken many depositions. Morgan Stanley has advised 

us Hat many of the dates we have offered are acceptable. Morgan Stanley, however, recently 

has ; m: 1ounced that it will not go forward with the depositions on the datc�s we have proposed 

unle :s vlr. Perelman and Mr. Gittis travel to Florida to be deposed. Mr. Per•elman and Mr. Gittis, 

how �v !T, cannot be in Florida on the dates previously offered. 

Because of Morgan Stanley's new insistence on taking depositiom: in Florida, we have 

offe ·et dates when Mr. Perelman can be here for his deposition, and we will be proposing dates 

for I 1fJ. Gittis' deposition in Florida shortly. Morgan Stanley has not yet rr�sponded to our offer 

of d 1t< s for Mr. Perelman. 

In sum, each of Morgan Stanley's complaints about the six witnesses just discussed is 

unfc ·UJ 1ded. CPH has acted reasonably in attempting to schedule the depositions of parties and 
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nonpa rti !S alike. In contrast, Morgan Stanley has refused to provide dates for depositions 

reque; .te j by CPH, and has filed motions for protective orders without noticing them for hearings 

- th �n by fi111her obstructing and delaying the discovery process. By its conduct, Morgan 

Stanlc y )bviously is attempting to prevent CPH from meeting the discovery cutoff, and to force 

CPH to ask for an extension - which CPH has no intention of doing. Morgan Stanley has 

throv. n '1p every obstacle it can think of to prevent discovery from being completed, and has 

looke j or any excuse to jeopardize the pretrial schedule set by this Court. This Court should not 

rewai d vlorgan Stanley's improper tactics by limiting CPH's timely discovery requests. 

Conclusion 

vlorgan Stanley's motion for a protective order concerning discoYery served by CPH 

after O· .tober 14, 2004, and to extend the pretrial deadlines, should be denied. 

Date l: November 3, 2004 

Jero: d :; . Solovy 
Ron: Llc L. Manner 
JeffI !} T. Shaw 
JEN.'{] :R & BLOCK LLP 
One II M Plaza 
Chic a! o, Illinois 60611 
(31 �): 22-9350 

Respectfully submitted, 

Jo carola 

) ::f bIN;a$INc. 
c---L 

S ARCY DENNEY SCAROLA 
BARNHART & SHIPLEY P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach. Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax a nc Federal Express to all counsel on the attached list on this ___ day of 

___ ,2004. 

y Denney Scarola 
amhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Josepr Ii nno, Jr., Esquire 
Carlto i l ields, et al. 
222 Li kc view A venue 
Suite I ic) 
West J •a: m Beach, FL 33401 

Thom;.s ). Yannucci, P.C. 
Thom; •S :\. Clare 
Brett i '1c Gw·k 
Kirkla 1C: and Ellis 
655 1� tt Street, N.W., Suite 1200 
Washi n� ton, DC 20005 

Jerold S Solovy, Esq. 
Jenne1 8 Block LLP 
One Il lf\ [ Plaza 
Suite ·�4 )0 
Chica. �o IL 60611 

Mark :::. Hansen, Esq. 
Kello1 :g Huber, Hansen, 
Todd� �vans,P.L.L.C. 
Sumn !r �quare 
1615 :"1 Street, N.W., Suite 400 
Wash nt ton, DC 20036-3206 

141011/011 

COUNSEL LIST 
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THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

���������������-----' 
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

AMENDED NOTICE OF TAKING VIDEOTAfED DEPOSITIONS 

TO: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, 

TODD & EVANS, P .L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings Inc. will take the deposition 
upon oral examination of the following parties and witnesses pursuant to Florida Rule of Civil 
Procedure 1.31 O on the dates, times, and locations set forth below: 

DEPONENT 
Morgan Stanley & Co., Inc. on the topics 
identified on Exhibit A. 

DATE AND TIME 
· 

November 11, 2004 at 9:30 a.m. 

All of the deposition will be conducted at Esquire Deposition Services, 216 East 45th 
Street, New York, NY 10017. The deposition will be recorded by videotape and stenographic 
means. The videographer will be Esquire Deposition Services. The deposition will be taken 
before a person authorized to administer oaths and will continue day to day until completed. 

Please designate one or more officers, directors, managing agents, or other persons to 
testify on your behalf and state the matters on which each person designated will testify. 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and federal express to all counsel on the attached Service List this 3rd day of 

·November 2004. 

Dated: November 3, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

(,--�-- \ fl . . n, '"' . . ,, ,/) 
B�--���� 

One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Pahn Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

- 2 -
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Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 

222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

&EVANS,P.L.L.C. 
Sumner Square, 1615 M StreetN.W. 
Suite 400 
Washington, D.C. 20036-3209 

SERVICE LIST 

312 527 0484 P.06/07 
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Exhibit A 

CORPORATE DEPOSITION TOPICS 

312 527 0484 P.07/07 

1. All fees, expenses, other compensation, or assets billed by or otherwise due 
to Morgan Stanley & Co., Inc. ("MS"), Morgan Stanley Senior Funding, Inc. ("MSSF"), or any of 
their affiliates concerning or on behalf of Sunbeam Coip. (including American Household, Inc.) 
and all fees, expenses, other compensation, or assets paid or provided by or on behalf of Sunbeam 
Corp. (including American Household, Inc.) to MS, MSSF, or any of their affiliates. 

TOTAL P.07 
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CARLTON FIELDS, P.A. 
ATTORNEYS AT LAW 

ESPERANTB 
222 LAKBVIBW AVBNUE, SUITE 1400 

WEST PALM BBACH, FLORIDA 33401-6149 

Date: November 3, 2004 

To: Jack Scarola 

Jerold Solovy/Michael Brody 

Thomas Clare 

Rebecca Beyno!l/Mark Hansen 

From: Joyce Dillard, CLA 

Client/Matter No.: 47877/14092 

MAILINO ADDRESS 
P.O. BOX ISO, WEST PALM BEACH, FL 33402..0150 

TEL (S61) 659-7070 PAX (561) 659-7368 

FAX COVER SHEET 

I Phone Number I Fu: Number 

(561) 686-6300 (561) 684-5816 

(312} 222-9350 (312) 840-7711 

(202) 879-5993 (202) 879-5200 

(202) 326-7900 (202) 326-7999 

(561) 659-7070 (561) 659-7368 

Employee No.: 

Total Number of Paires Beio1: Tra.mmitted, IncludlDI! Cover Sheet: 6 

Message: 

Coleman v. Morgan Stanley & Co., Inc. 
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CARLTON FIELDS 
ATTOllNEYS AT LAW 

The Honorable Elizabeth Maass 
Palm Beach County Courthouse 

November 3, 2004 

205 North Dixie Highway, Room 11. 1208 
West Palm Beach, Florida 3340 l 

ATIANTA 
MIAMI 

Ol!ANDO 
$T. PETERSBURG 

TALLAl-IA&SEE 
TM!PA 

� 002/006 

wEST PAIM BEACH 

Esparanh! 
222 Lakniew Avenua, 5�11P 1400 
Wllf Palm a.ach, Florida 33401-61 A9 
P.O, llox 150 
W..s1 l'vlm lleac:h, Plortdo 33402-0150 

561,659.7070 
56 l.6S9,7361 lax 
-.carbonlleld1.com 

E-MAIL: Jlanna@ll:arlr.ualields.com 

VIA FACSIMILE 

Re: Coleman (Parent) Holdings Co. v. Morgan Stanley & Co., Case No: CA 03-5045 Al 

Dear Judge Maass: 

Enclosed please find a copy of Mor9an Stanley's Opposition to Coleman !Parent) Holding 
lnc.1s Motion to Compel Compliance with this Court's September 30, 2004 Order. A copy of the 
Coleman's motion is located under tcb 13 to the November 5, 200A Case Management 
Confetence binder which was provided to you earlier this week by Attorney Jack Scarola. 
Pursuant to Your Honor's request at today's hearing, a hearing hos been scheduled for tomorrow 

at 2:00 p.m. to cover numerous motions previously set to be heard at the November 5· 2004 
Case Management Conference. The parties have agreed lo have this motion, along with 
numerous other motions, heard tomorrow. 

/jed 

Enclosure 

cc: Jack Scarola lby kic1imlle w/enc:l.J 
Jerold Solovy jby l'acsimile w/end.) 
Thomas Clare [by foc,imile w/e�l.J 
Rebecca Beynon lby li:icaimile w/encl.J 

WP8#566751.39 

Respectfully, 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BRACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant 

MORGAN STANLEY'S OPPosmoN TO 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO COMPEL 
COMPLIANCE WITH THIS COURT'S SEPTEMBER 30. 2004 ORDER 

Defendant Morgan Stanley & Co. Inc. ("Morgan Stanley') hereby serves its opposition to 

Coleman (Parent) Holdings Inc. 's ("CPH") Motion to Compel Compliance With This Court's 

September 30. 2004 Order ("Motion to Compel") because it seeks to improperly impose 

discovery obligations on non·parties. Accordingly, the Motion to Compel should be denied. 

BACKGROUND 

1. This case was formerly consolidated with a companion case, Morgan Stanley 

Senior Funding. Inc. v. MacA.ndrews & Forbes Holdi12p Inc., Case No. CA 03-5165-AI. 

2. On September 30, 2004, this Court entered an Order ("September 30 Order'') 

compelling the plaintiff in the companion case, Morgan Stanley Senior Funding, Inc. ("'MSSF'), 

to provide am.ended responses to two interrogatories previously propounded by CPH and 

MacAndrews & Forbes Holdings Inc. ("MAFCO,,). The deadline for responding to these 

Interrogatories was October 20, 2004. By agreement of the parties, this deadline was extended to 

October 22, 2004. 

wPB#S8S870. l 
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3. On October 22, 2004, pUl'SUant to Fla. R. Civ. P. 1.420, and before jt was required 

to respond to the September 30 Order, MSSF voluntarily dismissed. Case No. CA 03-5165-AI. 

By voluntarily dismissing the case, MSSF removed itself as a party to litigation. 

4. CPH now improperly seeks this Court's enforcement of its September 30 Order 

upon an entity that is no longer a party to litigation before this Court. 

AR.GU ME NT 

The effect of voluntarily dismissing a lawsuit ''is to terminate the litigation 

instantaneously . . . " Randle-Eastern Ambula11Ce Service, Inc. v. Vasta, 360 So.2d 68, 68 (Fla. 

1978) (quashing a trial court's order setting aside a voluntary dismissal). A plaintiff's right to 

voluntary dismissal endows ''plaintiff with unilateral authority to block action favorable to a 

defendant . . . [and] remove completely from the court's consideration the power to enter an 

order, equivalent in all respects to a deprivation of 'jurisdiction."' Id. at 69. The right of a 

plaintiff to voluntarily dismiss its action is absolute. Fears v. Lunsford, 314 So.2d 578, 579 

(Fla .. 1975); Tobkin v. State, 777 So.2d 1160, 1163-64 (Fla. 4th DCA 2001). A trial court is 

without jurisdiction to enter an order for discovery violation sanctions following plaintiff's 

voluntary dismissal. U.S. Porcelairi, Inc. v. Breton, 502 So.2d 1379, 1380 (Fla. 4th DCA 1987). 

Furthermore, a court unlawfully orders parties to produce documents or appear for deposition 

when it does not have jurisdiction over them. Seminole Enterprises of Bonifay, Florida. Inc. v. 

Manuel1 464 So.2d 1301, 1302 (Fla. 1st DCA 1985); Ward v. Gibson, 340 So.2d 481, 482 (Fla. 

3d DCA 1976). 

MSSF ended Case No CA 03-5165-AI instantaneously when it served its October 22, 

2004 Notice ofVoluntazy Dismissal. Vasta, 360 So.2d at 68. MSSF's absolute right to dismiss 

the case under Fla. R. Civ. P. 1.420 allowed MSSF to remove itself from the Court's jurisdiction 

\VJ>B#S8S870.1 2 
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and, coincidentally, the Court's September 30 Order. Id. at 69. Without jurisdiction over MSSF, 

this Court may not order MSSF to produce documents. Manuel. 464 So_2d 1301. 

CONCLUSION 

For the foregoing reasom, CPH's Motion to Compel should be denied. 

CERTIFJCATEOFSERVICE 

I HEREBY CERTIFY that a true and conect copy of the foregoing has been furnished to 

all counsel of recotd on the attacl!cd service list by 1iu:similo aud Federal Express on� 
day ofNovember, 2004. 

Thomas D. Yannucci, P.C. 
LawrenceP. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 1st11 Street, N.W., Suite 1200 
V/ashi.ngton,D.C.20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ID 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for 
Morgan Stanley & Co. Incorporated 

WPB#SBSS70.1 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: ji o@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLAp 
BARNllARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM P� Suite 400 
Chicago, IL 60611 

WPB#585870. l 

CARLTON FIELDS WPB rt! 006/006 

SERVICE LIST 
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CARLTON FIELDS, P.A. 
ATTORNEYS AT LAW 

ESPER.ANTE 
222 LAKEVIEW A VENUE. SUITE 1400 

WEST PALM BEACH, FLORIDA 33401-6149 

Date: November 3, 2004 

To: Jack Scarola 

Jerold Solovy/Michael Brody 
Thomas Clare 
Re�a Beynon/Mark Hansen 

From: Joyce Dill.atd, CLA 

Clie111tJMatter No.: 47877/14092 

MAILING ADDRESS 
P.O. BOX ISO, WEST PALM BEACH, FL 33402-<llSO 

TEL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

I Phone Number I Fu: Number 

(S61) 686-6300 (561) 684-5816 

(312) 222-9350 (312} 840-7711 
(202) 879-5993 (202) 879-5200 

(202) 326-7900 (202) 326-7999 

(561) 659-7070 (561) 659-7368 

Employee No.: 

Total Nnmber of Pastes :Beine: Transmitted, lncludina Cover Sheet: X Q 
Message: 
Coleman v. Morgan Stanley & Co., Inc. 

To follow please find a copy of Joe lanno's Jetter of today's to Judge Maass without enclosure 
and a copy of Morgan Stanley's Motion to Compel Deposition of Jerry Levin .. 

ltJ 001 /008 

........................................................................................................ 

The intl;mnadQn CV11rained in ibis !Jesimilr; message ls auomGY privileged and c:ontidcntial information in�dcd only for 1hr; use of Ille individllJI or 
entity named above. If the n:ader of lhis m:&&agl! iir not tho intended n:cipic:nr, yau an: hcn:by notified !hat any dissemination, dlslribu1ion or i;upy of 
lhi! cammunicalion is strictly prohibited. If yoia have re�ved this communication in error, please immedlaiely notity us by lelepbone (if long 
distance. please c:aU eoUKt) and return 1he original message to us at !he above address via the U.S. Pc&taJ Service. Thank you • ........................................................................................................ 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 
(561) 659-7070 

TELECOPIEROPERATOR! --------------------------

WPB#566762.J CARLTON FIELDS, P.A. 

TAMPA ORLANDO TAl,l.AHASSSB WEST PALM BEACH ST. PB'JERSBURG MIAMI 
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CARLTON FIELDS 
ATTORNEYS AT LAW 

ATlANTA 
MIAMI 

CIUANDO 
ST. PETE�SBUIG 

TALIAH1t$SE'E 
TAMPA 

� 002/008 

Wl;5T PA!M �e.l.<::H 

Esparanl6 
222 labwiew A....,u.,, Suilc 1400 
W..I Palm Bectdl, florlda 33401·6 !49 
P.O. Box 150 
Wasl Palm Beach, Flarida 33402-0150 

561.659 7070 
Ml.6.SP.1368 Fm. 
www..cm!ionffalds.i;orn 

E-MAJL: jlanno@l:arltvafteld$.com 

The Honorable Elizabeth Moass 
Palm Beach County Courthouse 

November 3, 200.4 

205 North Dixie Highway, Room 11 . 1208 
West Palm Beach, Florida 33401 

VIA FACSJMH.E 

Re: Coleman (Parent} Holdings Co. v. Morgan Stanley & Co., Case No: CA 03-6045 Al 

Dear Judge Maass: 

The following is a list of the Motions we intend to present to the Court on November 4, 
2004 during the hearing the Court graciously provided to us today. 

Motion 

Morgan Stanley's Motion lo Amend dated October 15·, 2004 

Coleman's Motion for Protective Order concerning Mr. Perelman 

Coleman's Motion for Protective Order concerning Mr. Gitti.s 

Morgan Stanley's Motion for Protective Order concerning CPH 
October 18, 2004 Deposition Notices 

Morgan Stanley's Motion for Protective Order eonceming 
MAFCO's October 18, 2004 Deposition Notices 

Coleman's Motion to Compel Compliance with Court Order 

Tab in 
Binder 

n/a 

14 

15 

21 

23 

13 

Also, enclosed is Morgan Stanley's Motion for Protective Order dated November 1, 2004 
which counsel agreed to have heard tomorrow. 

wPB#S66751.39 
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Honorable Elizabeth Maass 
November 3, 2004 
Page2 

CARLTON FIELDS WPB lg) 003/008 

Finolly, Mr. Scarola is attempting to confirm hearing Wachovia1s Motion for Protective 
Order (Tab 25) and Coleman (Parent) Holdings Inc. 's Motion to Compel (Tab 8) lomorrow. IF we 
ore able to confirm these motions, we will advise the Court promptly. We recendy received 
Coleman (Parent) Holdings Inc. 's Opposition to this Motion which is also enclosed with this 
correspondence. 

If there ore any questions, please c:onfact our office. 

/jed 

Enclosures 

cc: Jack Scarola (by fccsimila w/cut encl.) 
Jerold Solovy [by facsimile w/out and.) 
Thomas Clare {by fac.imila w/our encl.) 
Rebecca Beynon (by facsimile w/out ancl.) 

WPB#SCi67Sl.39 

Respectfully, 

��� 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff. 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INC., 

Defendant. 

MORGAN STANLEY'S & CO. INC'S 

MOTION TO COMPEL DEPOSITION OF JERRY LEVIN 

Defendant, Morgan Stanley & Co. Inc. ( .. Morgan Stanley''), by its attorneys, pursuant to 

Fla. R. Civ. P. 1.380, respectfully requests that the Court enter an order compelling the 

appearance of Jerry Levin (''Levin'') for videotaped deposition. In support of this Motion, 

Morgan Stanley states as follows: 

1. On September 23, 2004, Morgan Stanley noticed filed its Notice of Taking 

Videotaped Deposition of Jeny Levin ("Notice'9), and issued a Subpoena for Deposition 

(''Subpoena'") to Levin. Mr. Levin is the Chief Executive Officer of American Household, Inc. 

flk/a as Sunbeam. 

2. On October 14, 2004, Levin was served with the Notice and Subpoena. 

3. On October 15, 2004, Levin's attorneys filed a Motion for Protective Order 

seeking to prevent the talcing of Levin's deposition. 

4. On October 18, 2004, while this Court was on vacation, Judge Crow issued an ex 

pane Protective Order, preventing Morgan Stanley from taking Levin's videotaped deposition. 

A copy ofJudge Crow's Order is attached hereto as Exhloit ''A." 

16div-008021
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S. Since the issuance of the Protective Order, the parties have attempted to resolve 

their differences with respect to the taking of Levin's deposition but have been unable to do so. 

WHEREFORE, Morgan Stanley requests the Court to enter an order compelling Levin's 

appearance for videotaped deposition together with such other and :further relief as is just and 

proper. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and coITect copy of the foregoing has been furnished.rd 
all counsel of record on the attached service list by facsimile and Federal EXpress on this 3-
day of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
6SS tslh Street, N.W .• Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ID 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Stree� N.W., Suite400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile� (202) 326-7999 

Counsel for 
Morgan Stanley & Co. Incorporated 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Pahn Beach, FL 33401 
Telephone: (561) 659·7070 
Facsimile: (561} 659-7368 
E-mail: jianno@carltonfields.com 

2 

16div-008022



11/03/2004 16:3 1 FAX 56 1 659 7368 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, n.. 60611 

Lorie Gleim 
Greenberg Traurig, PA 
777 South Flagler Drive 
Suite 300 East 
West Palm Beach, Florida 33401 

WP!lt96038. I 

CARLTON FIELDS WPB � 006/008 

,S_ERVICE LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY) 
FLORIDA 

CASE NO. CA 03-5045 AI 
COLEMAN (PARENT) HOLDINGS, INC., 

Plainti:ff(s), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Def�dant(s). 

ORDER ON NON-PARTY JERRY W. LEVIN'S MOTION FOR PROTECTIVE 
ORDER 

IBIS CAUSE came before the Court, in Chambers, on Non-Party Jerry W. Levin's 

Motion for Protective Order. Based Oil a review of the Motion. it is 

ORDERED AND ADJUDGED that Non-Party Jerry W. Levin's Motion for 
' 

Protective Order is Granted. If the parties cmmot agree as to the date, time, place, and 

length of the deposition, the parties shall set the appropriate motion upon the Court's regular 

calendar for a determination. 

DONE AND ORDERED in West Palm Beach, P Im B ch County, Florida this / � 
day of October, 2004. 

EXHIBrr 

IA 

DA 
Circuit Court Judge, for 
ELIZABETH T. MAASS 
Circuit Court Judge 
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copies furnished: 
Lorie M. Gleim, Esq. 
777 S. Flagler Dr., Suite 300E 
West Palm Beach, FL 33401 

Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd 
West Palm Beach, FL 33409 

Jerold S . .  Solovy, Esq. 
One IBM Pl� Suite 4400 
Chicago, TI 60611 

CARLTON FIELDS WPB � 008/008 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
CASE NO: CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO. INC., 

Defendant. 

AMENDED NOTICE OF DEPOSITION 

PLEASE TAKE NOTICE that Defendant Morgan Stanley & Co. Incorporated ("Morgan 

Stanley") will take the deposition of Coleman (Parent) Holdings, Inc. ("CPH") through a CPH 

representative or representatives with knowledge on the following topics, pursuant to Florida 

Rules of Civil Procedure 1.280 and 1.310, on the dates and times set forth below. The oral 

examination will take place at Kirkland & Ellis LLP, Citigroup Center, 153 East 53rd Street, New 

York, NY 10022-4611. The deposition will be taken before a person authorized to administer 

oaths and recorded by stenographic and videographic means. The video operator will be Esquire 

Deposition Services of 216 E. 45th Street in New York, New York. 

Topic Representative 

The value of the warrants and other consideration that Lawrence 
CPH received from Sunbeam pursuant to the August 12, Winoker 
1998 Settlement Agreement between CPH and Sunbeam. 
All gains and/or losses experienced by CPH as a result of 
CPH's investment in The Coleman Company, including 
the value of all payments, consideration, and other 
financial benefits received by CPH, directly or indirectly, 
as a result of that investment. 
CPH's decision not to hedge its position in the Sunbeam Glenn Dickes 
stock that CPH received from Sunbeam in connection 
with the February 27, 1998. 

1 

Date & Time 

November 18, 
2004, at 1 :30 pm 

November 10, 
2004, at 9:30 am 

November 18, 
2004, at 9:30 am 

16div-008026



Topic Representative Date & Time 

The authenticity, source, creation, use, maintenance, and November 10, 
business purpose of documents produced and/or authored 2004, at 9:30 am 
by CPH and/or MacAndrews & Forbes bearing the bates 
numbers identified in Attachment A. 
The balances due and available under any Mafco Finance November 10, 
Corp. (or Marvel IV Holdings Inc.) Credit Agreement or 2004, at 9:30 am 
Mafco Holdings Inc. Guaranty (including any 
Amendments or Restatements) in the first and second 
quarters of 1998. 

2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 3d day 

ofNovember, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 6 18349) 
Thomas A. Clare 
Zhonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-.5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for: 
Morgan Stanley & Co. Incorporated. 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 3340 1 
Telephone: (561) 659-7070 
Facsimile: (56 1) 659-7368 
E-mail: jianno@carltonfields.com 

BY: �(� _ )) 
Michael C. O� 

3 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

K&E 9965910.5 

SERVICE LIST 

4 
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MS 2)CPH 2000000-20000007 
MS 5/CPH 2000039-20000040 

---·--: .. 

MS 6ICPH 2000044 
�§_L _ _ _ __ J-1t�§g QQJ_��4-4_�QQ1��1§_ ... ... . _ 

MS 14ICPH 0090040-0090045 
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- ·---
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�.§ .. _ .. , ................. ?7 
- -·······-··-·-·--- - - - -- - ···-········-----·- ·-····--·····- -

MS 68! 
MS 69iCPH 1341551-1341574 
MS 70 CPH 1399303-1399316 
MS 73 CPH 1421226-1421248 
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MS 77 CPH 1425610-1425629 
MS 78 MSC 0026587-0026588 
MS 79 CPH 0467007 

··-···-······-·········-·-···-··-·············-···--··············-··-····- ···················--··········-
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MS i 81 PH 1421814-1421817 

_ _,., ...... : .. --.. .. -. . ... -- ........ __ ,_ .. .. ____ ,, ______ ,,_,, ______ , __ 1 
MS i 82 CPH 1406962-1406964 
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MS 
MS i 87ICPH 1422243-1422246 
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MS 89ICPH 0349166-0349167 
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MS 
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MS 90-F 
··-----'!-·-··--··-·--········-····-+·-·-·--·-·-----··- ·---·--··-·-··-· --·-·-

·
--.. -·-······--··· 

MS 90-G! 
MS 90-H 

··---·-·-···:-···--.. ····· .... ··-·� .............. _ .. .. , ........... ,_,,, .. -.. -········--···-··--·---.. -·-········ 

Attachment A 

MS 91iCPH 0024757 
IX1.§ .... -.;-....... ,,, ___ , .. ��1gi:!j._,1_41§l_�_Q_?_::1:'!��8Q_§._,_,, __ , 

MS I 93jMSC 0007947-0008010 
MS!- 94iCPH 1428774-1428775 
!X1.S 

- - · ----·- �.§J9£_1::!._:!_��-�Q.��J_42��07_ ___ _ 
MS . 96JCPH 2000731-2000763 __ 
MS i 97lCPH 1308865-1308870 
MS i 1 ooicPH 0282212-0282227 ....... _.................. . ................ -·-·----1 .. ·--··········--··-·--·--.. ··--·--··-···-·-··-·-·-··--···-··--·-··--·-----······-····-

M S 102!CPH 0171292-0171296 
MS I 103iCPH 1402232-1402234 

:--···-···--: · 

MS l 104ICPH 2000144-2000149 M-S · -

·
·-·-- -1-6-5lerH"142629'9=1-4263o3-- --·· 

MS 106JCPH 1425922-1425931 
t----i----.;--MS 107JCPH 2000086-2000095 
MS 108ICPH 1120631-1120659 
MS 11?/Q!:!i_!4_QJ?1_�_:_!.4QJ?�?_ .__ _ _ _  

�§__ _ _._ .. _ 

113/CPH 0634065-0634075 
MS i 114iCPH 1344526-1344542 
MS I 115IMSC 0063805-0063811 
�§ r=::��31�i<���l'oa

·

1
·

4�·50---

=:�
-

--=�
-

=
-

�=l 

��i�i� 
MS--!=�- 121ICPH 2005974-2Q_c)5978_j 
M.§ .. . ... + .. ·--- - ..... ..1.?.�l,g_p�_.1_4�_?..��-��-1 .. 4.�-�-���-------
MS 123iCPH 2000848 

. . 

�-�--±=�=J�::��-�-=!� 
-----

·

-
-=� 

MS j 126 CPH 2000044 
MS ! 12 D PW 0014210-0014229 I 
____ ... _, ____ ,,_____ ----------------1 
M_§__J ___ _ _ g8 gf_W OO_!��J§::OOjj39?_ __ __ 1 
MS ! 129 D PW 0014143-0014144 I 

M�- .L .. 
130 CPH 1:'!9!3.?4§:149§.?§§__ ----1 

MS 131 CPH 1426091 
iMS 132 CPH 1414669-1414713 
1MS i 133 CPH 0642925-0642932 

����� L,,,_,,, .•... -........ .0. ........................... -............. .............. . .... .................. _ ................. .... ... ..... .... _ ........ ..... ........ ,_, __ .................... -•• = 
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MS 
fi..1_� -<------·- -J�.� ·gp_ijJ-4�-�.�8�:-1.��-§�_o_. ___ ._ 
MS ' 169ICPH 1402232-1402235 
MS I 170JCPH 1429981-1429983 
MS J 171iCPH 2000708-2000715 ··· ---··-······+-····-··- --·-·--·······-!--··-·--····· .. ·-·-····· .. ··-----·-······-·-······--·········-···-··-·-·--·-·····-·-········· 
MS I 172!CPH 142997 4-1429977 
MS ! 173!MSC 0033256-0033263 
MS ' 176!MSC 0043213-0043216 
MS 180ICPH 1408948-1408949 
MS 186!CPH 1324775-1324850 ------····-····· .. -- ·····-· ···-···-·�··-··-··· .. -········ .. -... ·-----·-···-·-··--··········-··-·-·· ·· --·-········--··-··-·······---
MS 1871 -·---·--
MS 188!CPH 1316960-1316962 

. ¥.� . . -.L- _ _1.�9JQ.!:'!j HQ§§!�§-······ ·· · -··--- - · - -· -·-···
MS !-_J_�1 JCPti 141802�---·----< 
MS ! __ 192[gPJI 1�08944 __ ··-·---
MS 195!CPH 2000635-2000686 
M-s-·-··

1
·---== ·-19

_
6.!cPH-1-393830�-1 39383 ·1 ·······--··-· 

MS I 197!CPH 1392397-13�?.444 
MS 

-
I 200ICPH 2000103-2000105 I Ms-r - - - ·  · ·20-s1crH- 1327o77-�1327oa1---·····- -1 

��_L_ __ ___ ���!���-+}������ � ������ -----·----! 
Ms-r---224fcr_H __ 1421923�1427924·---··--- i 
MS 226iCPH 1392570-1392604 
MS I 227!CPH 1392708-1392709 --· ·------·+·--·------·------··--·- ·· .. ---·-·-·-······-
MS I 228ICPH 1406941 
��- -!-·---· - ??�j9f.!j_11?�??.? _______ . - - ---·-
MS __ �· ·--··---��Qi��_tt_1_1?_!_?6Q:_! 1 �.127 _!__ --J 
MS . 231iCPH 1406939 
MS ! 232ICPH 2000771 --···--···········=-·····--·-· ........ _,, ....... -1-·······-·········-· .. ··········-··· .. ·-·····"·······-· ···-·····-······-····-···· .. . 
MS I 233!CPH 1328300-1328301 ___ _.,. __ ·--- -·--------·---.---··---·--·· .. ----·------···---·--· 
MS ! 234!CPH 2000830 , -·-�-·---t---·---- -----·-----1 
MS i 236iCPH 0627084-0627210 i MS---r- -· -·- 2-371CrH1325251·=1·325253 -- - - - - ·  ! 
MS l 238ICPH 1418423-1418499 i 
Mst--------239

· --- ------------- · -·-·---- - ---- --··1 
··········-·········-··�······--······--··-·····--··········[·-··--·-····· .. ---··-·········--······-··········-··-···-·-···········-·····-··-···-·-···-··········-·······1 
MS I 240JCPH 1144559-1144565 ! 

��=J-----��1�l[�=�-��-1--�--�:==�:==�����--- -.-j 
MS 250jCPH 0508863-0508898 i 
MS J 252ICPH 1292877-1292878 J -··----·--4---------·-·······--!-.. ----·-·-·----···-·--··-- -·······--·----·---·--·--··-·-·--··-1.· 
Ms :.: 257:,iCPH 0505156 ·------··-�-- ····-····-·····-··--•--·-··-.. -·--···· .. -·. -· .. ·- ·-·-·-···········-··---········-·····-······- ... ; 
MS 261 ICPH 0599715-05997 41 

2 

_ _,___ 
PH 1258270-125827 4 

MS 271 PH 1200325-1200441 
Ms-

- -r
--····· - -2-72 PH-0642954�6642974--···· 

MS I 
MS \ 
MS 
MS j 
MS _, ___ 2�8 CPH 1094218-1094235 
MS ! 279JCPH 1398266-1398537 
MS 282! 
MS --+-- --·-··2a·3·iMSC oo-63.690

····-·····---···-·-···-··- ---

MS I 287ICPH 1408297 
MS J 2881 
MS ! 290!CPH 2008104-2008108 
M8�

--"2��cPH 2007915-
-·-=-=-=c.c:___--i 

MS 295!CPH 2010664-2010666 
MS 296iCPH 2010681 
MS ! 297iCPH 2010676-2010679 ----! ·---------· -- -· ------
MS 298 CPH 2010668-2010675 
MS ! 299 CPH 2007230-2007296 
MS 300 CPH 2006250-2006413 
MS 301 CPH 2006677-2006826 -···--:···· .. ---·-·---·- -.. --···---··-·-·-··-·····-·-·----·---···-----·-·-·-.. -
MS 302 CPH 2006618-2006669 
MS ! 303 CPH 2007528-2007534 -; ····---·-·-···- --·-·-·--.. ---·----·-----· .. --------· -·-· 
MS 30 DPW 0000719-0000720 
MS 305 DPW 0014400-0014403 
MS 306 DPW 0011015-0011020 
MS ·········i- - -···-··30?JCPH····142·121·2:142121 ·9-·-· · ···· - · · ·  

MS 308ICPH 2006236-2006249 
MS 310!CPH 2011528-2011531 ·-··-·-··-······ .. ··-··· .. ·- ··············-····--···+·-··--·-······················· .. ·····-··· ··············-·-···-··--·-·-········-···"-··-··········-··-· 
�� i ____ �t�_[C�!:!_?_QQ_§§.1_!:?QQ§_§_69 ___ _ 
MS 313ICPH 2008016-2008020 
MS 
MS 
MS ! 

�14.IWLRK 00141�1.:Q-914?�5 
315 CPH 0643329-0643338 
316 ----·--1-·-·-----·-··-········ ·-··----··-··············-·-···-·-···----·-·-·--··--·--·-·--

.�.§_ , -········- ?1.z�gPt:J . .. ?_Q .. 1 ... 1_??.?.:.?.Q.1_.!??? . .. --·-·· - ···· 
MS 318iCPH 1408945-140894 7 
MS 319iCPH 1407858-1407866 --·-·-'"··-·--··-·---·· -.. -i-·-- -·-··-·--·-----··-·-···--····-··-···-·- ·-··-·--· .. ······--···-··-·-· .. ·---·-
MS I 322iCPH 1087788-1087789 !
Ms--···1 - ······3-23·rcrH1.4o827o---···-···-·--·- ······-·-···· -······-

l��� 
MS 
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-: ------+--·----·------··------· MS ! ____ 330JC_p_lj--1.1_21275-j_1213R__ 
MS 337iCPH 1258279-1258282 

----·-?-···--·--··-------····1--.. ···--·--··-·-·-·-·--···-.. -... ----·---····-

-

····--··-······· MS i 342jCPH 0642672-0642678 
MS ! 343iWLRK0008557-0008560 
MS l 344iWLRk0007554-0007562 
... ·-·--·-l ········---··-·--·-·=····--···-····-········-··--·-··----··-.. ·-·-·······-··---· .. -·--·---·····-······ MS 345iCPH 1167570-1167612 
MS 346ICPH 1414454-1414459 
MS 347ICPH 1421220-1421223 
MS 348IWLRK 0010179 
rY1_8-·- -r- ·  _____ }_4�Jf_P.!i_1_1-�?§§J_:�1�1?§�--- - - -MS 350IWLRK 0012067 
MS , 

--·-351!CPH 1411596-14
-11-654 ____ _ 

MS I 352ICPH 1411183-1411209 
-··-··-+--·-·-······-····--------�---·---·-·------·-·- -·-·-····--·--····-----·-···········-----··· MS 353jCPH 2005703 

MS 354iCPH 2005706 
MS 355iCPH 1278481-1278484 

MS -+----��+=--'-'-' __ _ 
MS i 358 LRK 0020591-0020595 
Ms- ···-r -

-

··- 3591c;·PH1-01as41=·101a546 ·-- - ·· 

MS ! -------��OJCP!:!--1�194�--------------·-----l 
M�_j_ _ __ �6 ' _!:!::!__1_��456-_t'.!_§!248.�----
MS j 36 . LRK 0012066-0012067 
MS i ____ ���-CP1::!_1_ 42625_§!._ ________________ j' 
MS --�---_1��-,--!:_1::!J43�90_�:1433�g ____ _ MS i 365jCPH 1433895 I 
MS 366!CPH 1428745-1428746 
----···--j···· .. -···-·····--··-······-···-�·-···········-······---··-····--··-····-··----······-············-··········-··-·--···-···············-·· MS 367iDPW 0014300-0014301 

-: -·--·-··+-···----------·----···----··-----·----··-----··--··-MS I 368iCPH 1272487-1272536 
MS 369iDPW 0014073-0014074 
MS _____ l7-9]QEY'{_9Q149_?_�-00 !_ 40��----·-M_� _ _l _____ ]]JjWLRK 00137-4Z:-001379Q __ _ 
MS I 372!DPW 0013720-0013723 
·----------.... ·�-·--··---·------·-···-············�·-·····-·····------··----·······---·--·-------·········-·-······----·--·······--·····--··········· MS 373JDPW 0013793-0013794 
MS 374iWLRK 0003018-0003020 
Ms _, _____ 37_5'oP-wo014137-001411o ___ _ 

···--··-···-··1--··--···········-····· ··-······ · .!,,, .................. --···-------········--······-··········-·····---·······-··-··---·-·········-········ MS 376JDPW 0014141-0014142 
MS l 377IDPW 0013935-0013936 

--r---------�--··r--·--···-·-·---·------·-··--·····-····----·····--------------····-· 1 MS ! 378DPW 0013821-0013822 
Ms _ _, ______ 3-79 r · -- - -- - ----- ----·-·-- - -

MS 38oiopw 0013662 i 
·--·-i-····--···----··-·-·-····--··-······-·-··· ········-·--·-··--- ··········-····---·-··--··-·-·········-j 

��---'-·--·--- �-��-\--·••- •••mmmm••oo• m - ••••· --•-OOOOOO-O••• m • - m•-• l 

3 

,CPH 1111639-1111648 
MS 388IWLRK 0008777-0008794 Ms---;·--- --·-i9sr--···-·--- ·-··--- --·-- ------·-- - - - -

Ms 402!DPW 0013767-0013768 
�§. __ _l _____ _ 4_Q�\g_E!j_Q.§l7-_§_!?_�:Q§�?�?.Q_._ __ 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff( s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant( s). 

ORDER AND NOTICE OF HEARING 

This cause having come before the Court, it is 

ORDERED AND ADJUDGED that a case management conference and hearing on 

outstanding Motions is hereby set for 

November 4, 2004, at 2:00 p.m., 1 1/2 hours reserved 

at the West Palm Beach Courthouse, Room 1 lA, 205 N · Hwy, WPB, FL. 

DONE AND ORDERED in West Palm Beach County, Florida this �-
day of November, 2004. 

ELIZABETH T. MAASS 
Circuit Court Judge 
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copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 3340 1 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 3 3409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 606 1 1 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SPANISH 

Si Ud. es una persona incapacitada que necesita de. un servicio especial para participar en este proceso, Ud. tiene 
derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 
Administrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 
33401, telefono ( 561) 355-4380, dentro de los dos (2) proximos dias ha.biles despues de recibir esta [describa la 
notificacion]; si tiene incapacidad de oir 6 hablar llame al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki InfIID, ki bezwen ninpot akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 
koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte koodinate ADA ya nan Biro AdministratifTribinal nan cite 
Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 
telefonn-nan Se (561) 355-4380, rele de (2) jou de le OU resevwa ( notis Sa-a); si OU bebe OU byen SOUd rele 
1-800-955-8771. 

FRENCH 

Si vous etes :infirme, et en besoin de n'importe accommodation pour pouvoir participer a ces procedures, vous pouvez 
gratuitement recevoir, certains services. S 'il-vous-plait contactez le coordinateur du Bureau Administratif du Tribunal 
de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 
telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 
appelez 1-800-955-8771. 
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#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 
I ���������������-

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., Case No. CA 03-5165 AI 

Plaintiff, 
vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO UNSEAL 
MATERIAL PREVIOUSLY REDACTED FROM COURT RECORDS 

THIS CAUSE having come to be considered upon the Coleman (Parent) Holdings, Inc.'s 

Motion to Unseal Material Previously Redacted from Court Records, and the Court having 

reviewed the file and being fully advised in the premises, it is hereby, 

ORDERED and ADJUDGED: � }J\�� {b.o- \A-/. � �� ,· � 

� '1v � '"\\.t Ou ·��,dc:ol\ �� \" t... �n-�-
�\. t\\ (J ' - ��� .s ( 

DO AND ORDERED at est Palm Beach, Palm Beach County, Florida, this :3 �-

day of j:;pv .. , 2004. 

ELIZABETH T. MAASS 
CIRCUIT COURT JUDGE 

Copies have been furnished to all counsel on the attached counsel list. 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 AI 
Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart & Shipley 
P.O. Drawer 3626 
,West Palm Beach, FL 33402 

2 
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NDV-04-2004 11:10 JENNER AND BLOCK LLP 312 527 0484 P.03/05 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO. CA 03-5045 AI 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I 
���������������----

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
et al., 

· 

Defendants. 

���������--..-�������' 

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To:· Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue· 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, Tonn 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE. NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
deposition upon oral examination of the following witness pursuant to Florida Rule of Civil 
Procedure 1.310 on the date, time, and location set forth below, which previously has been 
agreed to by the parties: 

DEPONENT DATE ANI> TIME LOCATION 
Esquire Deposition Services 

Dwight Sipprelle November 10, 2004, at 2:30 p.m. 216 E. 45th St., 8th Floor 
New York, NY 10017 

The deposition will be recorded by stenographic and audio-visual means and will be 
taken before a person authorized to administer oaths and will continue day to day until 
completed. The videographer will be Esquire Deposition Services in New York. 
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NOV-04-2004 11:10 JENNER RND BLOCK LLP 312 527 0484 P.04/05 

I HEREBY CERTIFY that a true and correct copy of the foregoing has_ been served by 
facsimile and Federal Express to all counsel on the attached Service List. this 4th day of 
November, 2004. 

Dated: N"oveIDber4,2004 

Jerold S. Solovy 
Michael T. Brody 
JENNER & BLOCK LLP 

One ffiM Plam, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

B 
· One oflts Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

2 
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NOV-04-2004 11:10 JENNER AND BLOCK LLP 

SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EV ANS, P.L.L.C. 
Sumner Square,-1615 M StreetN.W. 
Suite400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP. 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

.3 

312 527 0484 P.05/05 

TOTAL P.05 
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11/04/2004 11:04 FAX �0011004 

#23 )5 �0/sas IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COJ .E MAN (PARENT) HOLDINGS INC., Case No. CA 03-5045 AI 

P laintiff:, 
vs. 

MO�< rAN STANLEY & CO., INC., 

Defendant, 
I Case No. CA 03-5165 AI 

��������������� 
MO l< fAN STANLEY SENIOR FUNDING, INC .• 

Plaintiff, 
vs. 

MA1 �I NDREWS & FORBES HOLDINGS, INC., 

Defendant, 

SUPPLEMENT TO COLEMAN (PARENTI HOLDINGS INC. 'S 

MEMORANDUM IN OPPOSITION TO MORGAN STAl\"LEY'S 

MOTION TO AMEND TO ADD SEVENTH AFFIRMATIVE DEFENSE 

As the United States Supreme Court said in the leading decision cor:.ceming amendments 

pursLa1 t to Fed. R. Civ. P. 15 (on which Fla. R. Civ. P. 1.190 is modeled). "undue delay," "bad 

faith," 'dilatory motive," as well as "prejudice," are among the factors that the Court should 

consider in deciding whether to allow an amendment. Forman v. Davis, 371 U .S . 178, 182 

(196::); See also G/eneagle Ship Management Co. v. Leondakos, 602 So.2d 1282, 1283-84 (Fla. 

1992 • ( =Iorida court should "look to the federal rules and decisions for gui-:lance in interpreting 

Florida s civil procedure rules"); Gregorv v. Mitchell, 634 F.2d 199, 203 (51h Cir. 1981) ("At 
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11/04/2004 11:05 FAX 

Cole m l (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case N ·.: 2003 CA 005045 Al 
Supi: lei 1ent to CPH's Memorandum in Opposition to 
Mori .ar Stanley's Motion to Amend to Add Seventh 
Affir .m tive Defense 

14!0021004 

sorn;: : 1oint in time delay on the part of a plaintiff can be procedurally fatal.. In that situation the 

plai iti J must meet the burden of showing that the delay was 'due to overnight, inadvertence, or 

exc11s; ble neglect."'); Rhodes v. Amarillo Hospital Dist., 654 F.2d 1148, 1153 (5th Cir. 1981) 

(aff rn .ing denial of amendment to assert claim for "exemplary damages"). 

Even if the Court does not find that prejudice will necessarily folkw from pem1itting an 

ame nc ment purposefully filed beyond the clearly established deadline fJr the amendment of 

plea :ii 1gs, the Court would be well within its discretion to deny the requ(:sted amendment. As 

the 'o 11th District Court of Appeal has held, 

While the policy in Florida is to liberally allow amendmen-:s to pleadings 
where justice so requires a trial judge in the exercise of sound discretion may 
deny fmther amendments where a case has progressed to a point that liberality 
ordinarily to be indulged has diminished 

Alvc n z v. DeAguirre, 395 So. 2d 213, 216 (Fla. 4th DCA 1981) (citations omitted) (affim1ing 

trial c llut's refusal to allow amendment). Relying on the same legal principles, the Third 

Dis! ri< t Court of Appeals affirmed an order denying a plaintiffs request to amend her complaint 

by Ede ing a new claim shortly before the scheduled trial. Ruden v. Medalie, 294 So. 2d 403, 405 

(Fla 2 j DCA 1974 ). The court held that was not an abuse of discretion 

WHEREFORE, the described motion should be denied. 

2 
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Cole m l (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case N •.: 2003 CA 005045 AI 
Supr. le1 lent to CPH's Memorandum i11 Opposition to 
Mori :ar Stanley's Motion to Ame11d to Add Seventh 
Affir m tive Defense 

141003/004 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

fax 1 o 111 Counsel on the attached list, this Lf t day of /V �.......,, · , 2004. 

�--==-......... -. --; ·Zr· 
JACK SCAROLA / 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorney for CPH and MAFCO 
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Cole uz 1 (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case N ·.: 2003 CA 005045 AI 
Supi: lei 1cnt to CPH's Memorandum in Opposition to 
Mori ar Stanley's Motion to Amend to Add Seventh 
Affirm :ive Defense 

COUNSEL LIST 

Jose Jh Ianno, Jr., Esquire 
Carl 01 Fields, et al. 
222 �2 <eview A venue 
Suit1 ·1· .oo 
Wes F .:ilm Beach, FL 33401 

Tho11a; D. Yannucci, P.C. 
Thm w ; A. Clare 
Bretl l\ :cGurk 
Kirk ar d and Ellis 
655 5 h Street, N. W., Suite I 200 
Wasliir gton, DC 20005 

Jerol j : :. Solovy, Esq. 
Jenn•:r �Block LLP 
One B v1 Plaza 
Suite 4. -00 
Chic; ,g. 1, IL 60611 

Mark C . Hansen, Esq. 
Kelle g!, Huber, Hansen, Todd & Evans, 
P.L.I.C. 
Sumr e1 Square 
1615 M Street, N.W. 
Suite 410 

Wastin �ton, D.C. 20036-3206 
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SUPRElv.IE COURT OF THE STATE OF NEW YO� 
COUNTY OF NEW YORK 
•••••�•�•••••••-•••-••••••••-•WM•••••••--•••••••••�M••••�•••••••••••--••lt 

NO. 286 P. 29 
t' 

In the matter of the applicati9n of COLEMAN 
(PARENT) HOLDINGS INC.> . . Index No . \\65)b loq 

Petitioner, 

for an order for the taking of the deposition of 
TODD FREED, 

Respondent, 

pursuant to a commission issued in an action pending in 
the Circuit Court of the Fifteenth Judicial District 
of the State of Florida, Palm Beach County, entitled 
Coleman (farent) Holding. Ino. v. Morgan Stariley 
& Co. Inc .. Case No. 2003 CA 005045 AI. 
--------------------------�·�·----------�--------... � ... ··ft·--------------]( 

STATEOFNEWYORK 

COUNTY OF NEW YORK 
ss.: 

Q-ARY r. LERNER, being duly sworn, deposes and says: 

EMERGENCY 
AFFIDAVIT 
PURSUANT TO 
CPLR § 3102(e) 

I. I am an attomey'at law duly licenaed to practice in the courts of the State of New 

York and am �soeiated with the � of Cohen Lans LLP. 

2. I respectfully submit this emergency affidavit pursuant to CPLR 3102(e) in 
. . 

support of the application of petitioner, Coleman (Parent) Holdings Inc. ("CPH,,), pursuant to a 

commission from the Circuit Court of the Fifteenth Judicial District of the State of Florid� Palm 

Beach County (the "Commission"}, for an order to command the deposition of responden� Todd 

Freed. 

3. The' deposition requested is material and necessary to an action now pending in 

the Circuit Court of the Fifteenth Judicial District of the State of Florida, entitled Coleman 

(Parent) Holdings Inc .• v. Morgan Sta.iitey & Co .. .Inc .. Case No. 2003 CA 005045 AI (Palm 
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Bea.ch County) (the �'Florida Action"). CPH alleges in the Florida Action that Morgan Stanley & 

Co., Inc. ("Morgan Stanley") participated in a massive fraud by, inW: ilil, misrepresenting the 

financial condition of Sunbeam Corporation c••Sunbcam.'') and concealing Sunbeam's true 
. . 

financial condition from CPH so that Sunbeam could complete the Morgan �tanley-brokered 

purchase of The Coleman Company, Jnc. from CPH on March 30, 1998 using artificially iDflated 

Sunbeam stock as consideration. The law firm of Skadden, Alps, Slate, Meagher & Flom LLP 
. . 

("Skadden Arps99) served as counsel to Sunbeam during the relevant time period and in that role 

bad numerous dealings with Morgan Stanley. In its responses to CPH's discovery demands, 

Morgan Stanley has listed numerous Skadden Aips attomeys, including respondent, as 

possessing relevant information. The requested discpvery is directed to Skadden Arps's role in 

the transactions at issue in the Florida Action, Skadden Arps's dealings �th Morgan Stanley, 

and the potential biases 'of Skadden Arps witnesses. In particular, the respondent is b_elieved to 

possess knowledge concerning, inter mm, events that transpired on the evening of March 19, 

· 1998, as Morgan Stanley and others debated what information to disclose to the public 

concerning the sales crisis at Sunbeam. 

4. Prior to making thi� application� CPH requested to Skaddcn Arps that respo�dent 

be produced for deposition. . Skadden has given no indication that respondent will appeiµ" 

voluntarily. 

S. The Commission from the Circuit Court of the State of Florida is annexed hereto 

as Exhibit A. In the Commission, the Florida Court authorized CPH to J>l.;ll'SUe dqlositions and 

documents from certain named witnesses "and other witnesses whose discovery is songbt in the 

commissions' jurijdictions" (including New York). �Exhibit A at 2, emphasjs added.) 

2 
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Although Mr. Freed is not one of the witnesses specifically named in the Commission, he is a 

wi�ess in this jurisdiction in possession of information relevant to the Florida Action and 

therefore within the scope of the broad Commission issued by the Florida court.. 

P. 31 

6. The emergency nature of tl$ application arises from the fact 1hat the Florida. court 

has set a firm discovery cutoff date of November 249 2004. Therefore, in order to obtain the 

requested deposition of Mr. Freecl;o CPH must respectfully request that the Court permit a. 

subpoena to be issued which sets a deposition date ofNovembel' 22, 2004 (less than the twenty 

day notice period normally required by the CPLR). The reason why CPH did not bring the 

instant proceeding earlier is because it had been negotiating with Skadden Arps to obtain 

voluntary compliance with the Commission issued by the court in the Florida Action. Although 

Skadden Arps has produced sonie documents to CPH. Skadden Arps has not indica�ed that Mr. 

Freed� be procJuced at deposition voluntarily and CPR now fmds it necessary to seek an order 

in aid of the Commission from this Court in order to obtain Mr. F.reed's deposition. 

7 • The busiricss address of the witness is Todd Freed, Esq., Skadde� Arps, Slate, 

Meagher & Fl�� LLP. Four Times Square, New Yor� New York 10036. 

. . 

8. Undet the rules and practice of the Florida state courts and CPLR § 3102(e), the 

Circuit Court of the State of Florida's Commission authorizes the issuance of a subpoena from 
. . 

this Court 

9. The Commissioner named in the Commission, Michael I. Allen, has exercised the 

power granted to him by the Commission to authorize WendyBoskind, C.S.R. ofEsquire 

Deposition Services, 216 East 4Sth Street, 8th Floor, New York, New York 10017-3004, or in 

her absence any other court reporter employed by Esquire Deposition Services, to take the 

3 
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testimony of respondent. 

10. The Commission� been served on all parties to the Florl� Action. 

P. 32 

11. A copy of this Court's order authorizing the taking of Mr. Freed's deposition will 

be seived on the deponent together with the subpoena on or before such time as this Court shall 

direct. 

12. No prior application has been made for the relief requested herem. 

Swom to before me this 
3rd day of November, 2004 

MICHELLE ROSENTHAL 
· ' Notary Public, Stale of New York 

No. 01 R0472649El 
QuaHfied in Bronx County II 

Comm1sis1an E.xp1r1JS Noy, 30, "200� 

Gaty I. Lerner 

4 
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,, . 

At the Bx l'� MotioD Qffic:e l)ffh� 
SuPieme Court of '!he state of Now 
Yo1-Jt. hold In and tor rbt: County of 
New York, ai the Com'thouse. ' Icca�d at 60 Cen.irC Street. New Y� New Y<>rk, lOb07 on the · 

� dflY of Novell:lber, 2004 
I 

WILLIAM. P � McCdGii. PR.t:o:SENT: 

HON.��---������-
J��ca. 

_ .... ,.,;.,,..__. ___ ___,, .. 1111 ......... __ .----------·-----x 
In 'tbe matter of the applf�alioft of CO� 
(PARENT) HOLIJ.ll\TqS INC., .. 

Pelizionor, 

·for an orderfo:rthe taking of tho.deposition o,f 
TODD F.R.BBD, · 

ORDER l'URSUANT 
'TO Cl'Lil § S102(a) 
DlRECTmG 
T1m l'A.KlNG 

NO. 2B6 

., ., 

It.esp0ndcnt,. 
I OF '.[l1iSIIMf21Yw � o· 1· . , ..... Ko'; 

pUl'SUL\nt to a commission it.sued .in an .Won ponding In 
the Circuit Court of the Fifteent.h .Tudlcfal Dlstdct: 
ofthe Stato aiP'lodda, l>alm l3each C�ty, cn.ti.tl�d 
� (parepr) Holdingi:'. Ino. v. Moman Stam 
& Co.·Ine,. Cast No • .200.3 CA 005045 AL I 
····--... ·--------·------�-�-.......... x 

,INOV ... 3 2004 
.. . v '!"1:s rt1< 

�.:. n;lv t"1 i:.;tr.t�'VC'.S OFFIC!l . 

An applic�tlon ha'Ving been mo.de by petlr.lonc:r, CO� (lARENT) HOLDINGS . . ! . 
INC., pursuant to en.a§ .3 I02(e) tor the iaklns oftho clepos.iii� of�apondent, TO!>!> :t:iumo, 

o 

I • ! 
purst11Jnt to a C<wmissfon isaued in cmmoctiD.ll wlth � &ction Pf dins �n the Ci1'0Ult Coun of the 

. 
Fi:tteenth.1udioW District of the State ofFioridn, Palin :Bcacla cJuuiy: and · 

U.)Joll reading the emcrgcn_cy affidavit ofG� 1. i:-emer. �q .. s� to OD �e 3rd day of 
• I � Ncv�hcl', 2004, togetbenvith the Ccm�sionl ll.l)d it i.ppoaa.ilf tbsl rhe issuimcc ofa ai.tbpo� 

is MCC$$9ey and propel', it ls he.teby: 

,.X'dNSOe . 
. ' 

P. 33 . 

., 
.. 
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. I 

· ORJ:JERED1 that punuant to qPLR. § 3102(e), R.olpond�t, TODD PR.RED, Is direc�it_tO · 

a})pe� :for d�sitloll on N<>:vembcr 22, 2004, a.t .9::30 B-!11 •• at� o'f&oes ot'Bsquire t>�posiUon 

Si»vloesl 216' East 4Sth Sueet, 8th 1Joor. New '.k'ork. New York �0017-3004. before Wendy 
I 

Bosldnd. C.S.R.., who has been duly autho?ized by Michael.I. Al!e.n (u set fbrthin-the 
•' . 

Commillaion i1111ued. liy the Circuit Court of'tlsc State o£Plonda) � is able to 11.dmJni&ter 011ths 
l 

pursuant to tile l11.w1 of the State of New Yol"J( (Ol boforc e.ny Olhbr indlvi�ual oouri reporrcr 
' I  

em.ployed by Esquire I>eposirion S�ces as lw als.o been duly kthori%ed by' Michael I . .A.lien), 
I &nd it i's ft1rtbor; ' 

. I. 
' 

' 
' I 

OR.D.BR.W, that pOL'Bonal scrvic& of 11 oopy otth111 order jtnd an appropriate �ew Yolk . . . � 
sub;poellil shall be ni:i.de Upon kes.pondeni, 'l'ODD FREED, OA oi· bcfb.re tbc �day of'November,' 

. . 

I 
:2004; and it is further; : 

I 
I 

DR.0'.EUD, that a co,py ofthls onter and the subpoena &� led or !axed to all attorneys 

in tha ouklt-nate �tion on or beforo tho above dare. 

Cohen Lm11 I.LP 
Attorneys for Petidoner· 
Colemat\ (Po.tellt) Holdlnga Xtre. 

ay:. 116 J. � 
· Gaiy I. Lerner 

8 SS Tillrd Av1;JJuc, 32nd Floor 
Ne·w York, New York l 0022 
(212) 32�$.1107 

. 2 

I 
l 

r . 

lNOV � S 200( . 
f ... H ._. --fOl( I 

OVi.JJl/TY G'1.1:oi:1>("g OPF/O/! 

.. � 

. X\l'NS05J 0EB0PLF!Z:lZ:'t 
. . . . . 

·. 

... 

. . 

tt:tt P00Z/P0/ll 
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' . . 

... . . 

SuPREME COURT OF lH'.B STATE OF NEW·YORK 
COUNTY OF NEW.YORK . . . . . 

I 
0 •  I 

10 p 1 o o I O o 
--•�:-------••••••--�--��---•-••••••••�•M .... ••�-------�M•W�•------�--�Mlt 1 . 

. In the ma� of the application of COLEMAN : · 

(PARENT) H9LDINOS IN"C., 

Petition�r, · 

for an order for the taking of the deposition of. 
TODD FREED,· 

. 

Respondent, · 

pursuant to a. commission. issued in an action pending in 
the Circuit Court of the Fifteenth Judicial District 
of the State ofFlori� Palm Beach County, entitled 
Coleman (Parent> Holdings. Inc. y. Moman Stapley 
& Co-. In.c .• Case ,N'o.-2003 CA OOS04� �. · 

. .. . 

----------M...--..... ---------------... ·w�P�-----------w�P·�---------N·�----·-]( 

,• 

IndexNo. \ \S@o/o·l(_ 
.. 

SUB:POENA 

THE PEOPLE OF THE ST�TE OF NEW YORK 

TO: TODD FREED 
Skadden, Arps, Slate, Meagher & Flom LLP 
Four Times Square 
New York, 1'TewYork 10036 

GREETINGS: 

We Command You, that all bmll;iess and excuses being laid aside, yo� appear-and attend 
at the offices of Esquire Deposition Services, 21� East 45th Street� 8th Floor, New York, New · 

York 10017�3004, on the 22nd day ofNovember, 2004 at 9:30 a.m., and at any recessed or 
adjourned date, to give testimony at deposition in this action. 

. . 
The reasons or circumstances for seeking or requiring such disclosure from you 

are� follows: You� believed to have material and relevant infurmation and knowledge 
c:onceming the liability issues in this action. 

Failure to comply with this subpoena is punishable as a contempt of Court and 
shall make you liable to the person on whos� behalf this subpoena was issued for a penalty not to' 
exceed fifty dollars and all damages sustained by reason of your :fhllure to comply. 

., 

., 

.. 

'· 

... ' 
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Cohen Lans LLP 
Attorneys for Petitioner 
Coleman (Parent) Holdings Inc. 

By: jf� /. � 
Gary I. Lerner 

88S Third Avenue 
NewYork1 New York 10022 
(212) 980-4500 

NO. 286 ·p, 36 . 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S NOTICE OF SERVING 

OBJECTIONS TO COLEMAN (PARENT) HOLDING INC.'S 
SEVENTH SET OF INTERROGATORIES 

Defendant Morgan Stanley & Co. Incorporated, by its attorneys, hereby gives notice that 

Defendant served objections to Coleman (Parent) Holdings Inc.'s Seventh Set oflnterrogatories. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 4th day 

of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (Fla. Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 

Joseph Ianno, Jr. (Fla. Bar No. 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

1 
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Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

BY: �� Michael C. DCCh° 

2 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 

3 
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IN THE FIFTEENTH 
JUDICIAL CIRCUIT IN AND FOR 

PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S OBJECTIONS 

TO COLEMAN (PARENT) HOLDINGS INC.'S 
SEVENTH SET OF INTERROGATORIES 

Defendant Morgan Stanley & Co. Incorporated ("Morgan Stanley"), by its 

attorneys and pursuant to Florida Rule of Civil Procedure 1.370, hereby objects to Coleman 

(Parent) Holdings Inc.'s ("CPH") Seventh Set oflnterrogatories. 

INITIAL OBJECTIONS 

1. Morgan Stanley objects to CPH's Seventh Set of Interrogatories, including all 

Definitions, to the extent that they purport to impose upon Morgan Stanley any requirements that 

exceed or are otherwise inconsistent with the Florida Rules of Civil Procedure or any other 

applicable rule or court order. 

2. Morgan Stanley objects to CPH's Seventh Set of Interrogatories to the extent that 

they seek information protected from disclosure by the attorney-client privilege, the work 

product doctrine, or any other applicable privilege, doctrine, immunity or rule. 

3. Morgan Stanley objects to the definition of "Morgan Stanley" to the extent that it 

includes Morgan Stanley's counsel in this litigation and entities not a party to this action. 

Specifically, Morgan Stanley interprets these definitions to exclude Kirkland & Ellis LLP, 

WPB#578181.1 11/4/04 
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Carlton Fields, P.A., Kellogg Huber, Hansen, Todd & Evans, PLLC and affiliates, parents, and 

others not a party to this action. 

4. Morgan Stanley objects to the Seventh Set of Interrogatories as unduly burdensome, 

abusive, and vexatious. 

5. Morgan Stanley incorporates, as though fully set forth therein, these Initial Objections 

into each of the Specific Objections set forth below. 

SPECIFIC OBJECTIONS 

INTERROGATORY N0.1: For the time period January 1, 1996 to the present, 

identify each purchase or sale by MS&Co. of Coleman Escrow Notes and any other Security, or 

any interests therein, issued by or relating to The Coleman Company, Inc., Coleman Escrow 

Corp., Coleman Worldwide Corporation, and/or CLN Holdings Inc., and for each purchase or 

sale identify the MS&Co. entity, fund, or affiliate that made the purchase or sale. 

OBJECTION: When CPH served this discovery request on October 21, 2004, Morgan 

Stanley Senior Funding's claim against CPH and Mafco remained pending. On October 22, 

2004 Morgan Stanley Senior Funding dismissed its claims against CPH. At best CPH' s 

Interrogatory No. 1 tangentially related to MSSF's claim that CPH and Mafco defrauded CPH, to 

Morgan Stanley's knowledge concerning the representations made by CPH and Mafco, or to 

MSSF's damages. This Interrogatory is, however, completely unrelated and irrelevant to the 

issues now before the Court - Morgan Stanley's representations to CPH concerning Sunbeam. 

Nor is the requested discovery likely to lead to the discovery of admissible evidence. Morgan 

Stanley objects to this Interrogatory as irrelevant and harassing. 

INTERROGATORY NO. 2: For each purchase or sale identified in response to 

Interrogatory No. 1, state the purchase price, other costs in connection with the purchase, sales 
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price, other revenue in connection with the sale, gains, losses, and the amount or rate of return on 

each such purchases or sale. 

OBJECTION: When CPH served this discovery request on October 21, 2004, Morgan 

Stanley Senior Funding' s claim against CPH and Mafco remained pending. On October 22, 

2004 Morgan Stanley Senior Funding dismissed its claims against CPH. At best CPH's 

Interrogatory No. 2 tangentially related to MSSF's claim that CPH and Mafco defrauded CPH, to 

Morgan Stanley's knowledge concerning the representations made by CPH and Mafco, or to 

MSSF's damages. 1bis Interrogatory is, however, completely unrelated and irrelevant to the 

issues now before the Court - Morgan Stanley's representations to CPH concerning Sunbeam. 

Nor is the requested discovery likely to lead to the discovery of admissible evidence. Morgan 

Stanley objects to this Interrogatory as irrelevant and harassing. 

INTERROGATORY NO. 3: For each purchase or sale identified in response to 

Interrogatory No. 1, identify all reasons why MS&Co. purchase or sold the Security and the 

person(s) that made the decision to purchase or sell the Security. 

OBJECTION: When CPH served this discovery request on October 21, 2004, Morgan 

Stanley Senior Funding' s claim against CPH and Mafco remained pending. On October 22, 

2004 Morgan Stanley Senior Funding dismissed its claims against CPH. At best CPH's 

Interrogatory No. 1 tangentially related to MSSF's claim that CPH and Mafco defrauded CPH, to 

Morgan Stanley's knowledge concerning the representations made by CPH and Mafco, or to 

MSSF's damages. This Interrogatory is, however, completely unrelated and irrelevant to the 

issues now before the Court - Morgan Stanley's representations to CPH concerning Sunbeam. 

Nor is the requested discovery likely to lead to the discovery of admissible evidence. Morgan 

Stanley objects to this Interrogatory as irrelevant and harassing. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a tnie and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 4th day 

of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (Fla. Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co." 
Incorporated 

Joseph Ianno, Jr. (Fla. Bar No. 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: �C%:J 
Michael C. Occhuizzo 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 

16div-008059



IN THE FIFTEENTH 
JUDICIAL CIRCUIT IN AND FOR 

PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S OBJECTIONS 
TO COLEMAN (PARENT) HOLDINGS INC.'S 

EIGHTH REQUEST FOR PRODUCTION OF DOCUMENTS 

Defendant Morgan Stanley & Co. Incorporated ("Morgan Stanley"), by its 

attorneys and pursuant to Florida Rule of Civil Procedure 1.370, hereby objects to Coleman 

(Parent) Holdings Inc.' s ("CPH") Eighth Request for Production of Documents. 

INITIAL OBJECTIONS 

1. Morgan Stanley objects to CPH' s Eighth Request for Production of Documents, 

including all Definitions, to the extent that they purport to impose upon Morgan Stanley any 

requirements that exceed or are otherwise inconsistent with the Florida Rules of Civil Procedure 

or any other applicable rule or court order. 

2. Morgan Stanley objects to CPH's Eighth Request for Production of Documents to the 

extent that they seek information protected from disclosure by the attorney-client privilege, the 

work product doctrine, or any other applicable privilege, doctrine, immunity or rule. 

3. Morgan Stanley objects to the definition of "Morgan Stanley" to the extent that it 

includes Morgan Stanley's counsel in this litigation and entities not a party to this action. 

Specifically, Morgan Stanley interprets these definitions to exclude Kirkland & Ellis LLP, 

WPB#57818l.l 11/4/04 
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Carlton Fields, P.A., Kellogg Huber, Hansen, Todd & Evans, PLLC and affiliates, parents, and 

others not a party to this action. 

4. Morgan Stanley incorporates, as though fully set forth therein, these Initial Objections 

into each of the Responses set forth below. 

SPECIFIC OBJECTIONS 

REQUEST NO. 1: For the time period January 1, 1996 to the present, all documents 

referring or relating to MS&Co.' s purchase or sale of Coleman Escrow Notes and any other 

Security, or any interests therein, issued by or relating to The Coleman Company, Inc., Coleman 

Escrow Corp., Coleman Worldwide Corporation, and/or CLN Holdings, Inc. 

OBJECTION: When CPH served this discovery request on October 21, 2004, Morgan 

Stanley Senior Funding' s claim against CPH and Mafco remained pending. On October 22, 

2004 Morgan Stanley Senior Funding dismissed its claims against CPH. At best CPH's Request 

related tangentially to MSSF's claim that CPH and Mafco defrauded CPH, to Morgan Stanley's 

knowledge concerning the representations made by CPH and Mafco, or to MSSF's damages. 

This Request is, however, completely unrelated and irrelevant to the issues now before the Court 

- Morgan Stanley's representations to CPH concerning Sunbeam. Nor is the requested 

discovery likely to lead to the discovery of admissible evidence. Morgan Stanley objects to this 

Request as irrelevant and harassing. 

REQUEST NO. 2: For the time period January 1, 1996 to the present, documents 

sufficient to show MS&Co.'s purchase price, other costs in connection with the purchase, sales 

price, other costs in connection with the sale, gains, losses, and amount or rate of return on each 

purchase or sale of Coleman Escrow Notes and any Security, or any interests therein, issued by 
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or relating to The Coleman Company, Inc., Coleman Escrow Corp., Coleman Worldwide 

Corporation, and/or CLN Holdings Inc. 

OBJECTION: When CPH served this discovery request on October 21, 2004, Morgan 

Stanley Senior Funding' s claim against CPH and Mafco remained pending. On October 22, 

2004 Morgan Stanley Senior Funding dismissed its claims against CPH. At best CPH's Request 

related tangentially to MSSF's claim that CPH and Mafco defrauded CPH, to Morgan Stanley's 

knowledge concerning the representations made by CPH and Mafco, or to MSSF's damages. 

This Request is, however, completely unrelated and irrelevant to the issues now before the Court 

- Morgan Stanley's representations to CPH concerning Sunbeam. Nor is the requested 

discovery likely to lead to the discovery of admissible evidence. Morgan Stanley objects to this 

Request as irrelevant and harassing. 

REQUEST NO. 3: All documents referring or relating to the October 9, 1997 "Global 

High Yield Investment Research" report on The Coleman Company, Inc. and the Coleman 

Escrow Notes, including all documents used in creating that report. 

OBJECTION: When CPH served this discovery request on October 21, 2004, Morgan 

Stanley Senior Funding's claim against CPH and Mafco remained pending. On October 22, 

2004 Morgan Stanley Senior Funding dismissed its claims against CPH. At best CPH' s Request 

related tangentially to MSSF's claim that CPH and Mafco defrauded CPH or to Morgan 

Stanley's knowledge concerning the representations made by CPH and Mafco. This Request is, 

however, completely unrelated and irrelevant to the issues now before the Court - Morgan 

Stanley's representations to CPH concerning Sunbeam. Nor is the requested discovery likely to 

lead to the discovery of admissible evidence. Morgan Stanley objects to this Request as 

irrelevant and harassing. 
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REQUEST NO. 4: All documents referring to the January 26, 1998 "High Yield 

Industry Review" report on The Coleman Company, Inc. and the Coleman Escrow Notes, 

including all documents used in creating that report. 

OBJECTION: When CPH served this discovery request on October 21, 2004, Morgan 

Stanley Senior Funding's claim against CPH and Mafco remained pending. On October 22, 

2004 Morgan Stanley Senior Funding dismissed its claims against CPH. At best CPH' s Request 

related tangentially to MSSF's claim that CPH and Mafco defrauded CPH or to Morgan 

Stanley's knowledge concerning the representations made by CPH and Mafco. This Request is, 

however, completely unrelated and irrelevant to the issues now before the Court - Morgan 

Stanley's representations to CPH concerning Sunbeam. Nor is the requested discovery likely to 

lead to the discovery of admissible evidence. Morgan Stanley objects to this Request as 

irrelevant and harassing. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 4th day 

ofNovember, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (Fla. Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Joseph lanno, Jr. (Fla. Bar No. 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: IJtJJIC� 
Michael C. Occhuizzo 
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Mark C. Hansen 
James M. Webster, III 

Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

. TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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CARLTON FIELDS, P.A. 

ESPERANTB 
222 LAKEVIEW A VENUE, SUITE 1400 

WEST PALM B�ACH, FLORIDA 33401-6149 

Date: November 4, 2004 

To: Jack Scarola 

1erold Solovy/Michael Brody 

Thomas Clare 

Rebecca Beynon/Mark Hmsen 

From: Joyce Dillard, CLA 

Client/Matter No.: 47877/14092 

ATTORNEYS AT LAW 

MAILlNG ADDRESS 
P.O. BOX 150, WEST PALM BEACH, FL 33402-0150 

TEL {561) 659-7070 FAX (561) 659--7368 

FAX COVJR. SHEET 

I Phone Numbei-

(561) 686-6300 

(312) 222-9350 

(202) 879-5993 

(202) 326-7900 

(561) 659-7070 

Employee No.: 

I Fax Number 

(561) 684-5816 

(312) 840-7711 

(202) 879-5200 

(202) 326-7999 

(561) 659-7368 

Total Number of P-es Beine: Transmftted. Includi112 Cover Sheet' 6 

Message: 

Coleman v. Morgan Stanley & Co., Inc. 

To follow please find a copy of Morgan Stanley's Objections to CPH's Eighth Set of 
Interrogatories. 

It! 001/006 

_90rigltud to follow Via Regular Mail CJ Original will Not bt1 Sent 0 Original will follow via Ovemlght Courier 

····························································•••*•*•*••••**••···························· 

Th� in fQITlllltion contained iii this filcslmfle message ii attomey privilc:pl and eonfidential information in1t111dld only for lhc ll5C of the indiYidual or 
entity named above. If !he mder of this measas� is no1 lhc intc:mlcd rricipient, you are hereby notified that any di&ec:mlnation, dismbution or i:opy of 
this comm1111ication is Sbictly proluliited. If you hllve received this communieatian in mw, plca&c: irnmedlarely nodfy' 'US by tc:Jqihone (if long 
distance, please call collect) and rct11m the original TJX:MS.SC ID us at lhe above address via the U.S. Postal Service. Thank yau. 

························••M•�······································································•••et 

I� THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT; 
(561) 659-7070 

TELECOPIER OPERATOR; ---------------------------

WPB#S66762.3 CARLTON FIELDS, P.A. 

TAMPA OR.LANDO TALLAHASSEE WEST PALM BEACH ST. PIITERSBURG MIAMI 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff. 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY'S OBJECTIONS TO 

COLEMAN (PARENT) HOLDINGS INC.'S EIGHTH SET OF 

INTERROGATORIES TO MORGAN STANLEY & CO •• INC. 

Defendant Morgan Stanley & Co. Incorporated ("Morgan Stanley"), by and through its 

undersigned attorneys, pursuant to Florida Rules of Civil Procedure 1.280 and 1.340, provides 

the following objections to Coleman (Parent) Holdings Jnc.'s ("CPH") Eighth Set of 

Interrogatories to Morgan Stanley & Co., Inc. Interrogatories dated October 22, 2004. 

GENERAL OBJECfIONS 

1. Morgan Stanley objects to the Interrogatories to the extent that they seek 

information protected from disclosure by the attorney-client privilege, the attorney-work-product 

doctrine, the common-interest privilege, or any other applicable constitutional.. statutory, or 

common-law privilege, doctrine, immunity, or rule. 

2. Morgan Stanley objects to the Interrogatories to the extent that they seek 

infonnation that is neither relevant nor likely to lead to the discovery of evidence related to a 

matter at issue among the parties. 

wra.sasan.1 
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3. Morgan Stanley's answers and objections are based on a good-faith investigation. 

Morgan Stanley reserves the right to amend and/or modify its answers and objections. 

4. Morgan Stanley incorporates each of these General Objections into each of the 

Answers and Specific Objections set forth below, as though each General Objection is fully set 

forth therein. 

5. Subject only to Morgan Stanley Senior Funding, Inc. 's ("MSSF') objections, and 

this Court's prior rulings on discovezy, all materials required to be produced by MSSF prior to 

October 22, 2004, the date of MSSF's voluntary dismissal of the companion case of Morgan 

Stanley Senior Funding, Inc. v, MacAndrews & Forbes Holdi11gs Inc., Case No. CA 03-5165-AI, 

have been produced. 

ANSWERS AND SPECIFIC OBJECTIONS 

INTERROGATORY NO. 1: Do yau possess, or have custody of or control over, any 

information responsive to interrogatories served upon MSSF in this case? if the answer to the 

foregoing is anything other than an unqualified negative, please provide that information. 
I 

RESPONSE: In addition to the objections noted above, Morgan Stanley objects to this 

interrogatory on the grounds that it is irrelevant, harassing, unduly burdensome, and seeks 

information that is neither protected by the work product and attomey client privileges nor 

reasonably calculated to lead to the discovery of admissible evidence. A "party may obtain 

discovery regarding any matter, not privileged, that is relevant to the subject matter of the 

pending action . . .  reasonably calculated to lead to the discovery of admissible evidence." Fla. 

R. Civ. P. 1.280(b)(l). ''To allow discovery that is overly burdensome and that harasses, 

embarrasses. and annoys one's adversary would lead to a lack of public confidence in the 

credibility of the civil court process." Elkins v, Syken, 672 So.2d 517, 522 (Fla 1997) 

(affirnting district court's finding that extensive and overbroad discovexy from experts has a 

WJ>B#58S873. t 2 
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chilling effect on the court process). Questions seeking answers llnm.aterial to the issue of the 

case are ''unduly and improperlyburdensome." Wooten, Honeywell &Kest, P.A.. v. Posner, 556 

So.2d 1245, 1247 (Fla, 5th DCA 1990) (quashing document discovery requiring information 

from parties unrelated to the case). 

Here, CPH seeks information related to Morgan Stanley Senior Funding, Inc. ("MSSF'). 

That portion of the consolidated case involving MSSF was voluntarily dismissed by MSSF on 

October 22, 2004. MSSF is no longer a party, therefore any discovery relating to MSSF is 

burdensome, harassing, irrelevant to any of the issues as framed by the pleadings in this matteri 

and WJlikely to lead to the discovery of admissible evidence. Elkins, 612 So.2d at 522; Posner, 

556 So.2d atl247. Additionally, a significant portion of the documents requested by CPH are 

protected by the work product doctrine and attorney-client privilege. Finally, given the other 

legitimate and ongoing discovery requirements already underway in this matter, to require 

Morgan Stanley to produce infonnation relating to MSSF is particularly harassing and 

burdensome. Since MSSF is no longer a party to litigation before this Court, any interrogatories 

to MSSF would necessarily seek infonnation that is not relevant or reasonably calculated to lead 

to the discovery of admissible evidence. 

WPB#585873. t 3 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this !/!:: 

day ofNovember, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare· 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, m 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel/or 
Morgan Stanley & Co. Incorporated 
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CARLTON F1ELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNBARI>T & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd, 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 
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SERVICE LIST 
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IN THE FIFTEENTH 
JUDICIAL CIRCUIT IN AND FOR 

PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 
CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S OBJECTIONS 

TO COLEMAN (PARENT) HOLDINGS INC.'S 
NOTICE OF VIDEOTAPED DEPOSITION 

Defendant Morgan Stanley & Co. Incorporated ("Morgan Stanley"), by its 

attorneys and pursuant to Florida Rule of Civil Procedure 1.370, hereby objects to Coleman 

(Parent) Holdings Inc.'s ("CPH") Notice of Videotaped Deposition dated October 21, 2004. 

Based upon these Objections Morgan Stanley will not be presenting a Rule 1.130 witness on 

November 5, 2004. 

SPECIFIC OBJECTIONS 

REQUEST NO. 1: For the time period January 1, 1996 to the present, any purchase or 

sale by MS&Co. (or any of its affiliates, subsidiaries, divisions, predecessors, and successors) of 

Coleman Escrow Corp. Senior Secured First and Second Priority Discount Notes due 2001, 

which are described in CPH 0473148-CPH 0473165 and Morgan Stanley Confidential 0001575-

0001579, and any other Security (as defined in 15 U.S.C. 77b(a)(l)), or any interest therein, 

issued by or relating to The Coleman Company, Inc., Coleman Escrow Corp., Coleman 

Worldwide Corporations, and/or CLN Holdings, Inc. 

RESPONSE: When CPH served this discovery request on October 21, 2004, Morgan 

Stanley Senior Funding's claim against CPH and Mafco remained pending. On October 22, 

WPB"578181.l Jl/4/04 
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2004 Morgan Stanley Senior Funding dismissed its claims against CPH. At best CPH' s Request 

related tangentially to MSSF's claim that CPH and Mafco defrauded CPH, to Morgan Stanley's 

knowledge concerning the representations made by CPH and Mafco, or to MSSF's damages. 

This Request is, however, completely unrelated and irrelevant to the issues now before the Court 

- Morgan Stanley's representations to CPH concerning Sunbeam. Nor is the requested 

discovery likely to lead to the discovery of admissible evidence. Morgan Stanley objects to this 

Request as irrelevant and harassing and will not produce a witness to address this topic. 

REQUEST NO. 2: For the time period January 1, 1996 to the present, all reasons why 

MS&Co. (or any of its affiliates, subsidiaries, divisions, predecessors, and successors) purchased 

or sold the Coleman Escrow Notes described in Topic No. 1, and any other Security (as defined 

in 15 U.S.C. 77b(a)(l )), or any interestes therein, issued by or relating to The Coleman 

Company, Inc., Coleman Escrow Corp., Coleman Worldwide Corporation, and/or CLN Holdings 

Inc., and the identity of person(s) and/or committee(s) that made the decision to purchase or sell 

the Coelman Escrow Notes and the Securities. 

RESPONSE: When CPH served this discovery request on October 21, 2004, Morgan 

Stanley Senior Funding' s claim against CPH and Mafco remained pending. On October 22, 

2004 Morgan Stanley Senior Funding dismissed its claims against CPH. At best CPH' s Request 

related tangentially to MSSF's claim that CPH and Mafco defrauded CPH, to Morgan Stanley's 

knowledge concerning the representations made by CPH and Mafco, or to MSSF's damages. 

This Request is, however, completely unrelated and irrelevant to the issues now before the Court 

- Morgan Stanley's representations to CPH concerning Sunbeam. Nor is the requested 

discovery likely to lead to the discovery of admissible evidence. Morgan Stanley objects to this 

Request as irrelevant and harassing and will not produce a witness to address this topic. 
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REQUEST NO. 3: .For the time period January 1, 1996 to the present, MS&Co.'s (or 

any of its affiliates', subsidiaries', divisions', predecessors', and successors') purchase price, 

other costs in connection with the purchase, sales price, other costs in connection with the sale, 

gains, losses, and amount or rate of return on any purchase or sale of Coleman Escrow Corp. 

Notes described in Topic No. 1, and any other Security (as defined in 15 U.S.C. 77b(a)(l )), or 

any interests therein, issued by or relating to The Coleman Company, Inc., Coleman Escrow 

Corp., Coleman Worldwide Corporation, and/or CLN Holdings Inc. 

RESPONSE: When CPH served this discovery request on October 21, 2004, Morgan 

Stanley Senior Funding' s claim against CPH and Mafco remained pending. On October 22, 

2004 Morgan Stanley Senior Funding dismissed its claims against CPH. At best CPH' s Request 

related tangentially to MSSF's claim that CPH and Mafco defrauded CPH, to Morgan Stanley's 

knowledge concerning the representations made by CPH and Mafco, or to MSSF' s damages. 

This Request is, however, completely unrelated and irrelevant to the issues now before the Court 

- Morgan Stanley's representations to CPH concerning Sunbeam. Nor is the requested 

discovery likely to lead to the discovery of admissible evidence. Morgan Stanley objects to this 

Request as irrelevant and harassing and will not produce a witness to address this topic. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 4th day 

of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (Fla. Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

Joseph Ianno, Jr. (Fla. Bar No. 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: �� 
Michael c. O�zo 

16div-008075



Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

\'. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 
I 

------� 

ORDER GRANTING MORGAN STANLEY'S 

MOTION FOR LEAVE TO AMEND PLEADINGS DATED OCTOBER 15, 2004 

THIS CAUSE ha\'ing come before the Court on No\'ember 3, 2004 upon Morgan 

Stanley's Motion for Lca\'e to Amend Pleadings dated October 15, 2004, and the Court ha\'ing 

heard argument of counsel and being othenvise fully ad\'ised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

1. Morgan Stanley's Motion for Leave to Amend Pleadings is GRANTED. 

2. Morgan Stanley's Seventh Affinnative Defense, attached to it's Motion for Leave 

to Amend Pleadings dated October 15, 2004, is hereby deemed filed as of the date of this Order. 

-

DONE AND ORDERED in West Pal B ch, Palm Beach County, Florida this 1 

day of No\'ember, 2004. 

WP!31i585997.1 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 3340 1 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 

KIRKLAND & ELLIS LLP 

655 15th Street, N.W. - Suite 1200 

Washington, D.C. 20005 

Mark C. Hansen 
Rebecca Beynon 

KELLOG, HUBER, HANSEN, 

TODD & EVANS, PLLC 

Sumner Square 
16 15 M Street, N.W., Suite 400 

Washington, D.C. 20036 

Jack Scarola 

SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2 139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 

JENNER & BLOCK, LLC 

One IBM Plaza 
Suite 4400 

Chicago, Illinois 606 1 1  
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I 
#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

MORGAN STANLEY SENIOR 

Plaintiff, 
vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 Al 

Case No. CA 03-5165 AI 

ORDER ON MORGAN STANLEY & CO. INCORPORATED 

AND MORGAN STANLEY SENIOR FUNDING, INC.'S MOTION 

FOR ISSUANCE OF COMMISSIONS 

THIS CAUSE having come to be considered upon Morgan Stanley & Co., Inc. and 

Morgan Stanley Senior Funding, Inc. 's Motion for Issuance of Commission, and the Court 

having reviewed the file and being fully advised in tbe premises, it is hereby, 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 AI 
Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yammcci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Jack Scarola, Esq. 
Searcy Dem1ey Scarola Barnhart & Shipley 
P.O. Drawer 3626 
West Palm Beach, FL 33402-3626 

2 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

PAGE 03 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON COLEMAN (PARENT) HOLDINGS. INC.'S EMERGENCY MOTION 
IO ENJ!:ORCE COURI:S O�DER REGARDING PRETRIAL EXH:WIIS 

THIS CAUSE came before the Court February 4, 2005 on Coleman (Parent) 

Holdings, Inc.'s Emergency Motion to Enforce Court's Order Regarding Pretrial Exhibits, 

with both counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Coleman (Parent) Holdings, Inc.'s Emergency 

Motion to Enforce Court's Order Regarding Pretrial Exhibits is Granted. Plaintiff shall use 

the exhibit numbering system previously disclosed to & Co. 

DONE AND ORDERED in West Palm Bea , B Im Beach County, Florida this 1g� 

day of February, 2005. 

copies furnished: 
· Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

ELIZABETH T. MAASS 
Circuit Court Judge 
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John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 

Rebecca Beynon, Esq. 
Sumner Square 
1615 M Street, NW, Suite 400 
Washington, DC 20036 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plain ti ff( s ), 

vs. 

M ORGAN STANLEY & CO., INC., 

Dcfendant(s). 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 

Defcndant(s). 

ORDER ON l\10TION FOR PROTECTIVE ORDER CONCERNING DISCOVERY 

SERVED BY COLEl\1AN (PARENT) HOLDINGS, INC. AFTER OCTOBER 14, 2004 

AND TO EXTEND PRETRIAL DEADLINES 

THIS CAUSE came before the Court November 4, 2004 on M organ Stanley & Co. 

lncorporated's M otion for Protective Order Concerning Discovery Served by Coleman 

(Parent) Holdings, Inc. After October 14, 2004 and to Extend Pretrial Deadlines, with all 

counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that M organ Stanley & Co. Incorporatcd's M otion for 

Protective Order Concerning Discovery Served by Coleman (Parent) Holdings, Inc. After 

October 14, 2004 and to Extend Pretrial Deadlines is Denied. 
�· 

DONE AND ORDERED in West Palm Bea , P 'Im Beach County, Florida this l 

day of November, 2004. 

ELIZABETH T. M AASS 

Circuit Court Judge 
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copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

\Vest Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, II 60611 

Mark C. Hansen, Esq. 

1615 M Street, NW, Suite 400 

Washington, DC 20036 
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SCHWARZBERG 
&; ASSOCIATES 

ATTORNEYS AT LAW 

222 l..AKEVIEW AWNJJ;E 
EsPERANTE - SUITE 210 

WEST PALM BEACH, FL 33401 
PHONE: (561) 659-3300 FAX: (561) 659-1911 

WWW.SCHWARZBERGLA.W.COM 

F A C S I M I L E  

To: 

Thomas D. Yannucci, Esq. 
Lawrence P. Bemis, Esq. 
Thomas A. Clare, Esq. 
Zhonette M. Brown, Esq. 
202 879 5000 

FROM: Steven L. Schwarzberg, Esq. 

FAX: 202 879 5200 

PAGES: 

No. 4995 P. 1121 

RE: Coleman (Parent) Holdings, Inc. v. 
Morgan Stanley 

DATE: November 5, 2004 

D Urgent DForRevlew D Please Comment D Please Reply 

Please see attached Motion for Protective Order and Notice of Hearing. 

Thank you, 
_Steven L. Schwarzberg, Esq. 

SCHWARZBERG & ASSOCIATEs-.. cONFIDENTIAL INFORMATION 

This fax and any files tnms.mitted with it are confidential and are intended solely for the use of the 
individual Or' entity to whom it is addressed. This communication may contain material protected 
by attorney-client privilege. lf yon are not the intended recipient or the person responsible for 
delivering the fax to the intended recipient, be advised that yon have received this fax in en-or and 
that any use, dissemination, forwarding, printing, or copying of this fax and/or any file attachments 
is strictly prohibited. H you received this fu in erro.-, please immediately notify us by telephone at 
561-659-3300 or by reply fu to the sender. You must destroy the origirud uansmission and its 
contents. You will be reimbursed foJ" reasonable costs incurred in notifying us. Thank you. 

16div-008089
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IN THE CIRCillT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOWINGS, INC., 

Plaintif4 

v. 

MORGAN STANLEY & CO .. 
INCORPORATED 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: 03�CA-005045 AI 

Judge Elizabeth T. Maas 

���������������� ) 

PHILLIP HARLOW'S MOTION FOR PROTECTIVE ORDER 

Philip Harlow (''Harlow") respectfully moves this Court pursuant to Florida Rule 

of Civil Procedure 1.280(c) for a protective order precluding defendant Morgan Stanley & Co .. 

Inc. ( .. Morgan Stanley'') from proceeding with the deposition of Harlow noticed for November 

17, 2004. Harlow, a non-party to the instant case, has already given 13 days of testimony under 

oath in other Sunbeam Corporation-related cases which exhaustively covered all aspects of his 

work. concerning Sunbeam Corporation. Morgan Stanley's counsel insists on holding a 

deposition although it has failed to identify a single area of inquiry which was not covered in any 

of the previous 13 days of testimony. Any deposition testimony given in the instant case could 

not be admitted as evidence at trial because Harlow is a Florida resident and available for trial. 

Therefore, the deposition Morgan Stanley has demanded would merely rehash what Harlow bas 

previously testified to over 13 days. Such a pointless exercise would be unduly burdensome for 

a non-party. In support of this motion, Harlow, through his undersigned counsel, states as 

follows: 

2125137v3 16div-008090
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1. On October 26, 2004, Morgan Stanley served a Notice of Taking 

Videotaped Deposition and a Subpoena for Deposition calling for the deposition of Harlow on 

November 17, 2004, which deposition "may continue from day to day until completed." A copy 

of the Notice and Subpoena are annexed hereto as Exhibit A. 

2. Counsel for Harlow, informed Morgan Stanley's counsel, Kellogg, Huber, 

Hansen, Todd & Evans, PLLC ("Kellogg''), that a deposition was unnecessary and unwarranted. 

Specifically, counsel for Harlow sent a letter, dated November 3, 2004 (a copy is annexed hereto 

as Exhibit B), advising Kellogg that the deposition should not proceed because: 

a) Harlow is not a party to the instant litigation between Morgan Stanley and 

Coleman (Parent) Holdings, Inc. (the "Coleman case"); 

b) Harlow has been examined under oath for at least 13 days in various other 

lawsuits and proceedings concerning Sunbeam Corporation; 

c) those depositions covered in exhaustive detail all of Harlow's activities 

relating to Sunbeam Corporation, Morgan Stanley, and Coleman (Parent) during all times 

relevant to the Coleman case; and 

Coleman case. 

d) Harlow �s a resident of Florida and is available to testify at trial in the 

3. Counsel for Harlow explained that there can be no justification to subject 

Harlow to an additional multi-day deposition when Morgan Stanley knows what Harlow's 

testimony will be regarding any and all facts which could possibly relate to the Coleman case. In 

fact, in the November 3 letter, counsel for Harlow specifically asked Kellogg to identify areas 

about which they wish to examine Harlow that were not fully covered in the many transcripts of 

Harlow's sworn testimony in Kellogg's (or its co-counsel's) possession. 

-2-
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' 

4. Kellogg refused to attempt to resolve these issues, replying by letter dated 

November 4, 2004, that they "do not agree with" Harlow's counsels' position and that they 

expect to proceed with Harlow's deposition on November 17, 2004. No areas of inquiry were 

identified in Kellogg's letter. A copy of that letter is annexed hereto as Exhibit C. 

5. There is simply no logical reason for subjecting Harlow to a multi-day 

deposition in the Coleman case. Harlow is not a party to the Coleman case and in other 

Sunbeam. Corporation-related cases he already gave at least 13 days of depositions about all . 

aspects of his work concerning Sunbeam Corporation which could possibly be relevant to the 

Coleman case. Kellogg has not even identified a s.ingle area concerning Harlow's work about 

which he has not already testified under oath. 

6. Moreover, the need for a multi-day deposition is particularly unwarranted 

in this instance because Harlow is a resident of the State of Florida and available to give 

testimony at trial. Because Harlow will be available at trial, Kellogg's proposed deposition 

cannot be admitted as evidence at trial, and is therefore purely informational in nature. 

Considering the 13 days of depositions Harlow has already given, there is no information that 

Morgan Stanley lacks. 

7. As a result, such a purely informational deposition will be unduly 

burdensome to the point of being abusive. Harlow has already suffered economically by being 

forced to take time off from his employment to appear at the 13 prior days of depositions he gave 

in other Sunbeam Corporation-related cases. 

8. Harlow submits that this Court should enter a protective order precluding 

the deposition in its ·entirety. If this Court does not enter such a protective order9 Harlow 

-3- 16div-008092
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respectfully requests that the Comt limit the deposition to a total of six hours (three hours for 

each side in the Coleman case). 

WHEREFORE� for the reasons stated herein, Harlow requests that the Court issue 

the attached protective order. 

Dated: November 5, 2004 Attorneys for Philip Harlow 

SCHW ARZBERG & ASSOCIATES 

By.Sb� 
Florida Bar No.: 306134 
222 Lakeview Avenue 
Suite 210-Esperante 
West Palm Beach, FL 33401 
Tel: 561-659�3300 
Fax: 561-659-1911 

CURTIS, MALLET-PREVOST, COLT & MOSLE lLP 
Eliot Lauer 
Michael Moscato 
Martin Wendel 
Scott D. Fischer 

101 Park Avenue 
NewYor�NY 10178 
Tel: (212) 696-6000 
Fax: (212) 697-1559 

--4-- 16div-008093
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CERTIFICATE OF SERVICE 

I hereby certify that on the date set forth below I served by facsimile and U.S. 
mail a true and correct copy of Harlow's Motion For Protective Order on all counsel on the 
attached service list. 

Dated: November 5, 2004 

-5- 16div-008094
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SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Pahn Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561} 686-6300 
Facsimile: (561) 478-0754 

Jerold S. Solovy Counsel for Plaintiff 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 923-2671 
Facsimile: (312} 840-7671 

No. 4995 P. 7/21 

Thomas D. Yannucci, P.C. Counsel for Morgan Stanley & Co. Incorporated 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M."Webster, ID 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 
TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., SUite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Joseph Ianno, Jr. 
CARL TON FIELDS, P.R. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, Florida 33401 
Telephone: (561} 659-7070 
Facsimile: (561) 659-7368 

,.. .. ,,r .. ..,.-, •. "'ll 16div-008095
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EXHIBIT A 

No. 4995 P. 8/21 
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COLSMAN(PAUN'l)EOLPINGS. INC., 

� 
v. 

MORGAN srANtBY & CO • .INCoRPORATm>t 

nofen&izt. : 

r·· l 

lN' T!m Cll.ctllT CO'URT OF TH! 
FlFl"Bm;'l'HJWJCIAL oacmr 
IN AND POllP.AIMBBACli 
COUN'lY,itOR.lDA. 

CAD NO: 03 CA.OOS045 Ar. 

� TA!qt N.� ibat � tQ �CN.,P. llllcs 1.310 and 1.410, the 

� =imol ..... depoiition ofth�iOUowmg: . . . . 
' ' . 

NA)JI;· 

. 

-� · LpcATJON= 
No�I7,2004at9�0am. ��-

·QGeim � smtos  
515 �.B·��i'Joor 
Ft� J'kmdlL 

Up� •Wai��� liOfacy P_Ub� oi" othGt ofiic:cC li":tborized by kw�� 
dcpo&hiom.m., Siatc: Clf'� �mime am� of�o ��is m�rtb below. 

�com�� motiriae �day to day i:!!:idi Ccmpl._ 'lk·�.on is�� : .· . . . 
forlbeipui:pa.se a��my • .(Or ue • triaJ, or fO.r � �pmpos� as rs pmnilUI! undsmc 
..;�,:;;.:..�ie aild ' . ' .· � """�. ·� 

�· 
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,-. 
No. 4995 P. 10/21 

IlldMdPg wlm bye a tfl!!!Mm! tbat gy need accommod!!{ml -'�011ld mntact tD...s 
ppdenfgne1!5evezi CZ) days J!!,iar totkdep� 

f1RRTMCAD Ol'gR.YJCI 
I HERBsY m.tl1Y 1hst a trae and com« cepy o£11!e fa:ego_. has bes &:nidtcd &y 

Wmilo azscl u.s. � 8Zld G-ipail to Ill �m:ui=I of record_ iistoc!.�W OU.� of 

�. 200$.. 
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!a Scarola 
s�. l)ENMe.Ys SCAltOLA,. 
�&�,P.A. 
2139 Pm Bc&cht.bl Boulevd 
WsPtim�� 33409 

( 

Comis=l for PlamtiJf 

-�· 

No. 4995 P. 11121 
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( 

lNTHBClRCOII' COt.1.R.T OFtte 
PlP'l"EENTB JUDICIALCIR.CtJII' 
rN AND FOR. P/U.YUAOI 
COUN'IY, &ORJl>A 

CASE NO� 03 CA--00$04S AI . 
COlJiMAN (t.A.UN1') !l«J>INGS, IN'C.s 

:Pta;mif( 

v • 

.MORGAN� ACO.lNCOKPOR.ATBD. ' . 

--�------�-----�--�----' 

§lllloENA.li'Olt DJll'OSiTION . . . . 

l'BESTATBO"'i.KO� 
�= �.L�. 

='===-33304 
YOU � �:Kl> to � bdl:iie a pm-s� amhori7.ed by ·- to tab 

� � .tJ!c 8am Dt PJodd.a a: Prdri� � O=m Exccd!iVtf Suites, SIS 

�Bl� 1-'�� �.PlorldA. � N'ovember 17. 2004 at 9:30 Lm, for tbo 

tamiorJOUl�=-

I£;ou t•n� iR*r)Wma.r11e.iJ:uv:inr,,,,totcomt 

l 
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r· 

You m �to appear by Ebe following �� and. uniesa =:cmed tom this 

� byib$ BiiOmeya or the Court, you· shall resp� m tb2I SnOpo=a as dirccied. 

�Odo�2004 

Ca11DSel for Dtfendm.'t MArpB St:We1•-�Iaeo� 

.. 
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EXHIBITB 

No. 4995 P. 14/21 
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fRNI� M\.ISC4T 
. l'{OUSTO� p�� • 

l.cfttX'.>N � 
Me;i::i¢0 QT'I' W.-l'llloQ't=N, D.C. 
Ml.I.AM 

�hecca Beynon. 

Schwarzberg & Assoc 561-659-1911 

AT1'0Rier.t M1P �RS tlt !.AW 
I 0 I P.AltlC AvDIU� 

NEW YO!bC. Nl!Yt Yoi:u< I 0 I "1a-oo61 

. No. 4995 P. 15/21 

�Ni:2l�� 
F''CSIHll..E BI z.eg7. I .559 

Voi=� MAIL 212-5�28 
E�l�M"f"-� 

IMTDINl!':l'_.,C,.WO,CCM 

WRITER ra 1)1RECT; 
��i���l 
E��eoM 

Novcrnbc:t 3, 2004 

Kellog Hu�� Todd & EWDs, PLLC 
s .· c-............... . 

mnacr """i�.. . 
.· 

1615 ¥�ea, N.W. 
.Suite400 
W2sh.ingt� DC 20036-3206 

Deal' Rebecca: 

. . 

Re; Morga Stiµiley & Co., IH:t:., et al. 'R Arlfl1li 4iz!Jentpa LiP, a al. 
C3$e No. 502004CA0022S� · . 

. I am writing m � io th� .Imcryo� �t.on Octo��l,,�004to � 
Moscar.o requesting a iwO:'d.aY.�m(,lll �f'.P�p.·HarJO)V co.aar1�� m.·� wilh 
eoleman tp.qr�tl Holdtn�· hit.. v. 'Moigqn Sjanle:y & CQ .. Inc., C..e-No... �.03 ... 5045 .AI {the. 
··eo1� �1-. we �ve �o. �·�e��at)'ou: s� a.�o�.i:t:t'i'aJqngVideomped . 
Depo�n ofH8:fJ6wm � �o�ctCd on Nov�-11=. 2094 ���-.day� 
CQmpleted.. ff We I"eSme the ri"glit to obj� to your an� to t'lepose· HarlOW·forthe followmg 
reasons.· 

. . 

�lo:W � 4n011-party � # Colerptm � �yo� bpw� �has 1-a 
examined un� «?at'µ n��� �.totaling at l� 13 �ys of�y, �various Sunbeam* 
related actj� The3C d¢P.Q�� COV�ed.Pl CXb� d� 81J Ot:�S. �eS �'fadng 
to.Su� COtpQrarion, M� SJ,ajtley� �d .. Co1$an d-izring .an� �ti> tJic C-Olemari 
Case. It is ip:c�cefyabl¢ that .. tb�e � any fat� of Harloi.V.Js· �e:S:whfChJias DDt bccn: 
tb.Qroughly discussed: over the co� of the 13.�}7$ of �ij;ioµ-�y �,� � 
giVea �OUF offieej1r�� hU alJ .Of.The oanscrlprS of�l�"??s �� �� 
tcsti;z;nony � ih� .�'b� ���- liB;rlow .is also 11- resident 6f�o�·mi4is available to� 
at uia} in !he Coleman ease� · 

· - .... ...:....-.- 16div-008103
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cums. �CST', c;QC..T K. � � 
p,"ft'OltNl:D- ��a LAw Page2 

No. 4995 P. 16/21 

Rebecca Beynon 
November 3, 2004 

Under the above circwnstances, there is no justification to subject Harlow to an 
additional depo� to say nodliDS of iwo or more additional days of deposition testimony, 
when you clearly .bow .llow he will testify on all of the relevant facts in the Cole.man Cast; and 
when he is subject to a trial subpoena in this case. Such a deposition would be w:uhtly 
burdensome; to the point of being abusivf!. 

An adcfrtional concern is that.. while H!U'lOW is not a party to the Coleman Case, he 
iS a party in MDT'lfBl 5ia!!!'D' & Cq,, Inc, v. ATJJkneri.1.LP. et al. Caw No. {U.[)02Uf.. We are 
concerned that your subpoena is ime.nded more at improperly eliciting testimony in the Morgan 
Stanley Case than it is in eliclrlng tesdmony in the Coleman c�. 

In light of th� abov� and in ordct for us to determine whether to object to your 
subpoe.n� please i<Jemify:1. by close ofbusiness Friday, No"embet s. 2004,. any areas about which 
you seek to enmipe.HarfoVI that have not been fl;4ly covered in the many transcripts ofHarlow)s 
swom testimony which you have in your possession. 

Sincerely,. 

. cc: Steven Schwmzberg 

. 2123182Vl" 16div-008104
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EXHIBITC 

No. 4995 P. 17/21 
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( 

KEL.J..OGG, Huee:R. HANS�N, TODO & EVANS, P.L...L.C. 
:iuM!lleR S�"Ae::: 

101� � �Ei;T, N.W 

-
1eo21 aa�7goo 

FAC:.SIMI� 
�02} �.2&-79'1it& 

H'�vernber 4,,2004 

via Facsimile and Pirat-class Maii 

Marc .. bJ. Wendel 
cur;is, Mallec-P:-evose. Colt & Mosle .I.LP 
!1.01 )?�rk: Avenue. 
N'ew York, N!' l0178-00&1 

Re: C'?le�_ (P�t) K�1dinaa, Inc_i y. Mo:r:5!Ra! Stanley.! 
·� • •. :r�:e .. ,"�$& !To. CA 03.,;045 AI 

Dear Marty; . 

�, wrice in zespQ�se eo you% �eecer oz mov•mber 3, 2004- w� 
QQ �c asree With your posi'C!o�. Pu:� eo t:he rior;l..d.a �u..2..e:s •. 
M'i:U:gr;m s�anle;y: is entie�eci eo ob�ain ae:>o¢�i��. ;esti�tiy·��om 
aziy pere.o� w�eh i�fq:mat1on �ard�hs· n�n�p�ivi18G�4·�ete�s · 
t�c· .a:l'eil :re��a=t i:o the sµbjeee mact:e;- of �be" pen�i-?s· ·aotian·. 
M9:gan se.�ey J:µLs properly �oticod )fr. Harl�w;s·�p�siti.Cn·an� 
has .Proi>ei;i;Iy served billf wi:h a subpoe� z:equi:r:lig· h�m co ·a.ppe�i: 
for his aepos!ti9� on Novemb&r 17, 2004. We expecc co proceed 
with· �· a�loW'8 deposie!on OU thac diite. 

c::c: Joseph ;a.nn.o, Esi .. 
Th.olm!i� cla�e, Esq
Miohaei · arod�, Esq. 

Ve:ry e:i:uly yaµ:s, 
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IN THE CJRmT COURT OF TBE FIF'TEENTH JUDICIAL cmmT 
IN� FOR PALM BEACH COUNTY; FLORIDA 

COLEMAN (PARENT) HOLDINGS, lNC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO. 
INCORPORATED, 

Defendant. 

) 
.) 
) 
) 
) 
) 
) 
) 
) 
) 
)· 

Case No.: 2003-CA-005045 AI 

Judge Elizabeth T. Maas 

���������� ) 

NOTICE OF BE.ARING 

PLEASE TAKE NOTICE that the undersigned will bring before the Court the following 
matter; 

DATE: 

TIME: 

JUDGE: 

PLACE: 

MATTER: 

Wednesday, November 11, 2004 

8:45 a.m. 

The Honorable Elizabeth T. Maas 
Courtroom 11-A 

Palm Beach County Courthouse, �05 North Dixie Highway 
West Palm Beach, Florida 33401 

Philip Har,ow's Motion For Protective Order 

Movant counsel certifies that a boµa fide �to. r�olve the :issue(s) set forth herein has been made prior 
to �g this matter b_efore the Court. 

In accordance with the American with Disabilities A.ct of 1990, persons needing a special accommodation to 
participate in this proceeding should contact the Cowt ADA Coordinator 7IO later "than seven days prior to the 
proceedings. Tel�hone (561) 355 6050 for assistanc�; or hearini impaired, telephone (800) 955-8771 for 
assistanc�. 

. 
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CERTIFlCATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been sent on this 

s'Jr. day ofNovember, 2004, via facsimile and overnight mail to·all counsel on the attached 

Service List. 

BY: 

2125216v2 

SCHW ARZBERG & ASSOCIATES 

Eliot Lauer 
Michael Moscato 
Martin Wendel 
Scott D. Fischer 

101 ParkAvenue 
NewYork,NewYork 10178 

· Tel.: (212) 696-6000 
Fax: (212) 697-1559 
Attom�ys for Philip Harlow 

16div-008108



Nov. 5. 2004 4: 05PM Schwarzberg & Assoc 561-659-1911 

SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm J;3each Lakes Boulevard 
West Palm Beach, Florida · 33409 
Telephone: (561) 686-6300 
Facsimile: (561) 478-0754 

Jerold S. Solovy Counsel for Plaintiff 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite4400 
Chicago, Illinois 60611 
Telephone: (312) 923-2671 
Facsimile: (312) 840-7671 

No. 4995 P. 21121 

Thomas D. Yannucci, P .C. . Counsel for Morgan Stanley & Co. Incorporated 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15t1i Street, N.W�, Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen . 
James M. Webster, ill 
Rebecca A. Be:fnon 
KELLOGG, HUBER, HANSEN, 
TODD & EV ANS, P .L.L.C. 
Sumner Square 
1615 M Street N.W., Suite 400 
Washington, D.C. i0036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Joseph Janno, Jr. 
CARLTON FIELDS, P.R. 
222 Lakeview Ave., Suite 1400 
West Palm Beac� Florida 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

16div-008109



Nov. 5. 2004 4:41PM Schwarzberg & Assoc 561-659-1911 

,? SCHWARZBERG 
&d ASSOCIATES · 

'.<1> ATTORNEYS AT LAW 

222 LAKEvmw AVENUE 
ESPERANTE -SUITE 210 

WEST PALM BEACH, FL33401 
PHONE: (561) 659-3300 FAX: (561) 659-1911 

WWW.SCHWARZBERGLAW.COM 

F A C S I M I L E  

To: 

Thomas D. Yannucci, Esq. 
Lawrence P. Bemis, Esq. 
Thomas A. Clare, Esq. 
Zhonette M. Brown,.Esq. 
202 8795000 

FROM: Steven L. Schwarzbergt Esq. 

FAX: 202 879 5200 

PAGESi 

No. 5000 P. 1/4 

RE: Coleman (Parent) Holdingst Inc. v. 
Morgan Stanley 

DATE: November 5, 2004 

D Urgent DForReview 0 Please Comment D Please Reply 

Please see attached Re-Notice of Hearing. 
Thank: you, 
Steven L. Sch�berg, Esq. 

SCHWARZBERG & ASSOCIATES-CONFIDENTIAL INFORMATION 

This fax and any files transmitted with it are confidentlal and a.re intended solely for the use of the 
individual or entity to whom it � add?essed. This communication may contain material protected 
by attorney-client privilege. If you are not the intended recipient or the person responsible for 
delivering the fax to the :lnteaded recipient, be advised that you have received this fu ill error and 
that any use, dissemination, forwarding,. prinUDg, or copying of this In and/or any file attachments 
is strictly prohib.ited. lfyou received this fax in error, please immediately notify us by telephon� at 
561-659-3300 or by reply fu: to the sender. You must destroy the original transmission and its 
contents. You will be reimbursed for reasonable costs ineWTecl in notifying us. Thank you. 

· 

16div-008110



Nov. 5. 2004 4:41 PM Scnwarzberg & Assoc 561-659-1911 No. 5000 P. 2/4 

IN THE CIRCUIT COURT OF THE FIFI'EENTB JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

) 
COLEMAN (PARENT) HOLDINGS, INC.. ) Case No.: 2003-CA-005045 AI 

) 
Plaintiff: ) 

) 
� ) 

) 

Judge Elizabeth T. Maas 

MORGAN STANLEY & CO. ) 
INCORPORATE� ) 

) 
Defendant. ) 
��������������� > 

AMENDED NOTICE OF DEARING 
(correcting day) 

PLEASE TAKE NOTICE that the undersigned will bring before the Court the folio• 
matter: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

MATTER: 

Thursday, November 11, 2004 (previously Incorrectly listed as � \l, 
Wednesday) ;?ft 

8:45 a.m. 

The Honorable Elizabeth T. Maas 
Courtroom 11-A 

Pahn Beach County Courthouse, 205 North Dixie Highway 
West Pahn Beach, Florida 33401 

Philip Harlow's Motion For Protective Order 

Movant counsel certifies that a bona fide effort to resolve th� isme(s) set forth herein has been made prior 
to bringing this matter before the Court. 

In accordance wi.Jh the American with Disttbilities Act of 1990. persons needing a special accommodation to 
participate in this proceeding should contact the Court ADA Ccordinator no later t'luPI seven days prior to the 
proceedings. Telephone (561) 355 6050 for assistance; or liearing impaired, teleplw11e (800) 955-8771 for 
assistance. 

2125216v2 
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Nov. 5. 2004 4:41 PM Schwarzberg & Assoc 561-659-1911 

CERTIFICATE OF SERVICE 

No. 5000 P. 3/4 

I HEREBY CERTIFY that a true and coITect copy of the foregoing has been sent on this 

� ·Jz day of November, 2004, via facs�e and overnight mail to all counsel on the attached 
Service List. 

BY; 

212S216v2 

SCHWARZBERG & ASSOCIATES 

Eliot Lauer 
11:ichaell\ifoscato 
Martin Wendel 
Scott D. Fischer 

101 Park Avenue 
New York, New York 10178 
Tel.: (212) 696-6000 
Fax: (212) 697-1559 
Attorneys for Philip Harlow 

16div-008112



Nov. 5. 2004 4:41 PM Schwarzberg & Assoc 561-659-1911 

SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-6300 
Facsimile: (561) 478-0754 

Jerold S. Solovy Counsel for Plaintiff 
JENNER& BLOCK, LLC 
One IBM Plaza 
Suite4400 
Chicago, Illinois 60611 
Telephone: (312) 923-2671 
Facsimile: (312) 840-7671 

No. 5000 P. 4/4 

Thomas D. Yannucci, P.C. Counsel for Morgan Stanley & Co. Incorporated 
Lawrence P. Bemis (FL Bar No. 618349} 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879�5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A Beynon 
KELLOGG, HUBER, HANSEN, 
TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Joseph Ianno, Jr. 
CARLTON FIELDS, P.R. 
222 Lakeview Ave:, Suite 1400 
West Palm Beach, Florida 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

21252ll'iv2 

16div-008113



Nov. 5. 2004 4:44PM Scnwarzoerg & Assoc 561-659-1911 

1# SCHWARZBERG 
&:-; ASSOCIATES 

�!,,, ATTORNEYS AT LAW 
222 LAKEvIEW AVENUE 
EsPERANTE - SUITE 210 

WEST PALM BEACH, FL 33401 
PHONE: (561) 659-3300 FAX: (561) 659�1911 

WWW.SCHWARZBERGLAW.COM 

F A C S I M I L E 

To: Joseph Ianno, Jr. Esq. 
5616597070 

FROM: Steven L. Schwarz:berg, Esq. 

FAX: 659 7368 

PAGES: 

No. 5002 P. 114 

RI: Coleman (Parent) Holdings, Inc. v. 
Morgan Stanley 

DATE: November 5, 2004 

D Urgent DForRevlew D Please Comment D Please Reply 

Mr. Ianno: 

Please see attached Re-Notice of Hearing. 

Thank you, 
Steven L. Schwarzberg, Esq. 

SCHWARZBERG & ASSOCIATES--CONFIDENTIAL INFORMATION 

This fax and any tiles transmitted with it are confidential and are intended solely for the use of the 
individual or entity to whom it is addressed. This communication may contain material protected 
by attorney-client privilege. I:f you are not the intended recipient or the person responsible for 
delivering the fax to the intended recipient, be advised that you have received this fax in error and 
that any use, dissemination, forwarding, printing, or copying of this fax and/or any tile attaehmenu 
is stridly prohibited. If you received this fax in error, please immediately notify us by telephone at 
561-659-3300 or by reply fax to the sender. You must destroy the original transmission and its 
contents. You will be reimbursed for reasonable costs incurred in notifying us. Thank you. 

16div-008114



Nov. 5. 2004 4:44PM Scnwarzoerg & Assoc 561-659-1911 No. 5002 P. 2/4 

IN T1DJ: CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

Case No.: 2003-CA-005045 AI 

Judge Elizabeth T. Maas 

v. 

MORGAN STANLEY & CO. 
INCORPORATED, 

Defendant. 

AMENDEDNOTICEOF HEAR1NG 
(correcting day) 

PLEASE TAKE NOTICE that the undersigned will bring before the Court the following 
matter: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

MATTER: 

Thursday, November 11, 2004 (previously incorrectly listed as * 
Wednesday) 

8:45 a.m. 

The Honorable Elizabeth T. Maas 
Courtroom ll·A 

Palm Beach County Courthouse, 205 North Dixie Highway 
West Palm Beach, Florida 33401 

Phfilp Barlow's Motion For Protective Order 

Movant counsel certifies that a bona fide effort to resolve the issue(s) set forth herein has been made prior 
to bringillg this matter befOre the Court 

In accordance with the American with Disabilities Act of 1990, persons needing a special accommodation to 
participate in thtS prnceeding should contact the Court ADA Coordinator no later than seven days prior to the 
proceedings. Telephone (561) 355 6050 for assistance; or heani:g impaired, telephone (800) 955-8771 for 
a.ssistance. 

16div-008115



Nov. 5. 2004 4:45PM Scnwarzoerg & Assoc 561-659-1911 No. 5002 P. 3/4 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been sent on this 

')".(I. day of November, 2004, via facsimile and overnight mail to all counsel on the attached 

Service List. 

BY: 

SCHW ARZBERG & ASSOCIATES 

Eliot Lauer 
Michael Moscato 
Martin Wendel 
Scott D. Fischer 

101 Park Avenue 
NewYork,NewYork 10178 
Tel.: (212) 696-6000 
Fax: (212) 697-1559 
Attorneys for Philip Harlow 

16div-008116



Nov. 5. 2004 4:45PM Scnwarzoerg & Assoc 561-659-1911 

SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, .DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 6 86-6300 
Facsimile: (561) 47 8-0754 

Jerold S. Solovy Counsel for Plaintiff 
JENNER & BLOCK; LLC 
One IBM Plaza 
Suite4400 
Chicago, Illinois 60611 
Telephone: (31 2) 923-2671 
Facsimile: (31 2) 840-7671 

No. 5002 P. 4/4 

Thomas D. Yannucci, P.C. Counsel for Morgan Stanley & Co. Incorporated 
Lawrence P. Bemis (FL Bar No. 61 8349) 
Thomas A Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1 200 
Washington, D.C. 20005 
Telephone: ( 202) 879-5000 
Facsimile: ( 20 2) 879-5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER; HANSEN, 
TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: ( 20 2) 3 26-7900 
Facsimile: ( 20 2) 3 26-7999 

Joseph Ianno, Jr. 
CAl:lL TON FIELDS, P.R. 
2 2 2  Lakeview Ave:, Suite 1400 
West Palm Beach, Florida 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-736 8 

16div-008117



11105/2004 15:18 FAX 

#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

I 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 Al 

�����.,---.,---��.,---��.,---��.,---� 

MORGAN STANLEY SENIOR FUNDING, INC., Case No. CA 03-5165 AI 

Plaintiff: 
vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 

NOTICE OF CANCELLATION OF HEARING 

l4l 001/002 

NOTICE is hereby given of the cancellation of the hearing on November .5, 2004 at 8:00 

a.m. on Wachovia Bank, N.A.'s Motion to Quash Subpoena or Alternatively Motion for 

Protec.tive Order. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and U.S. Mail to all counsel on the attached list o ·, ·r-.··-.: d•11 f /} //Ju j/, 
2004. 

0� 
JA�:r·s AROLA 
Flo I Bar No.: 169440 
S cy Denney Scarola 

amha1t & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for CPH and MAFCO 

16div-008118



11/05/2004 15:18 FAX 

Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Notice Of Cancellation Of Hearing 
Case No.: 2003 CA 005045 Al 

COUNSEL LIST 

Joseph Ianno, Jr., Esql.tire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 

West Palm Beach, FL 33401 

Thomas D. Yammcci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 

Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 

Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 

P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 

Washington, D.C. 20036-3206 

2 

@0021002 

16div-008119



Nov. 5. 2004 5: 03PM Schwarzberg & Assoc 561 -659-1911 

To: 

. F SCHWARZBERG ... 
&; ASSOCIATES 

ATTORNEYS A'l' LAW 
222 LAKEvmw AVENUE 
ESPERANTE - SUITE 210 

WEST PALM BEACH, FL33401 
PHONE: (561) 659-3300 FAX: (561) 659-1911 

WWW.SCRWARZBERGLAW.COM 

F A C S I M I L E  
( 

Thomas D. Yannucci, Esq. 
Lawrence P. Bemis, Esq. 
Tho:mas A. Clare, Esq. F.ax: 202 879 5200 

, Zhonette M. Brown,. Esq. 
202 8795000 

FROM: Steven L. Schwarzbergt Esq. PAGES:° 

No. 5005 P. 1/4 

RE: Coleman (Parent) Holdingst Inc. v. 

Morgan Stanley 
DATE: November 5, 2004 

D Urgent OForReview D Please Comment D Please Reply 

Please see attached Re-Notice of Hearing. 

Thank you, 
Steven L. Schwarzberg, Esq. 

SCRWARZBERG & ASSOCIATES-CONFIDENTIAL INFORMATION 

This fax and any files tnms.mitted with it are confidential and are intended solely for the use of the 
individual or entity to whom it is addressed. This communication may contain material protected 
by attorney-client privilege. If you are .not the intended 1'eclpie.nt o:r the person respomible for 
delivering the fu to the intended recipient, be ad'rised U..t you ha-ve received this fax in error and 
that any use, dissemination, forwarding, printing, or copying of this fax and/or any file attachments 
is strictly prohibited. If you received this fax in error, pleue immediately notify WI by telephon� at 

561-659-3300 or by reply fax to the sender. Yoll must destroy the original transmission and its 
contents. Yon wlll be l'elrnbu.rsed fo:r reasonable costs incnn'ed in notifying us. Thank you. 

16div-008120



Nov. 5. 2004 . 5: 03PM Schwarzberg & Assoc 561 -659-1911 No. 5005 P. 2/4 

IN THE CIRCUIT COURT OF THE FIFrEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

) 
COLEMAN (PARENT) HOLDINGS, JNC.� ) 

) 
Plain.ti� ) 

) 
v. ) 

) 
MORGAN STANLEY & CO. ) 
INCORPORATED, ) 

) 
Def end ant. ) 

��������������� > 

Case No.: 2003-CA-005045 AI 

Judge Elizabeth T. Maas 

RE-NOTICE OF BEARING 

PLEASE TAKE NOTICE that the undersigned will bring before the Court the following 
matter: 

DATE: 

TIME: 

JUDGE: 

Pl.A.CE: 

MATTER: 

Monday, November IS, 2004 

8:45 a.m. 

The Honorable Elizabeth T. Maas 
Conrtroom 11-A 

Palm Beach County Courthouse, 205 North Dixie Highway 
West Pahn Beach, Florida 33401 

Philip Harlow's Motion For Protective Order 

Movant counsel certifies tbat a bona fide effott to resolve the issuc(s) set forth herein has been made prior 
to bringing this matter before the cOurt. 

In acco'f'dtJ1we with the American with Disabilities Act of 1990, persons nudlng a special accommodation to 
participate in this proceeding should con.tact the Collrl AbA. Coordinator 110 later than seven days prior to the 
proceeding1· Telepho11e (561) 355 60SO fo1' assistance,· or huring impaired, telephoM {800) 955-8771 for 
as.rtstancs. 

· 

? 1 ?'\?.I f>v?. 

16div-008121



Nov. 5. 2004 5:03PM Schwarzberg & Assoc 561-659-1 911 No. 5005 P. 3/4 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correot copy of the foregoing has been sent on this 

�.fl. day of November, 2004, via facsimile and overnight mail to all counsel on the attached 

Service List. 

BY: 

2125216v2 

SCHWARZBERG & ASSOCIATES 

Fla. Bar No. 306134 
Esperante, Suite 210 
222 Lakeview Avenue 
West Palm Beac� Florida 33401 
Telephone: (561) 659-3300 
Facsimile: (561) 659-1911 

CURTIS, MALLET-PREVOST� COLT & MOSLE 
LLP 

Eliot Lauer 
Michael Moscato 
Martin Wendel 
Scott D. Fischer 

101 Park Avenue 
NewYork,NewYork 10178 
Tel.: (212) 696-6000 
Fax: (212) 697-1559 
Attorneys for Philip Harlow 

16div-008122



Nov. 5. 2004 5:03PM Schwarzberg & Assoc 561-659-1911 

SERVICE LIST 

John Scarola Counsel for Plaintiff 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-6300 
Facsimile: (561) 478-0754 

Jerold S. Solovy Counsel for Plaintiff 
JENNER& BLOCK, LLC 
OneffiMPlaza 
Suite 4400 
Chicago. Illinois 60611 
Telephone: (312) 923-2671 
Facsimile: (312) 840-7671 

No. 5005 P. 4/4 

Thomas D. Yannucci, P.C. Counsel for Morgan Stanley & Co. Incorp�ted 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A Clare 
Zhonette:M:.Brown 
KIRKLAND & ELLIS LLP 
655 15t11 S� N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 
TODD & EV ANS, P.L.L.C. 
Smnner Square 
1615 M Street, N.W., Suite 400 
W:ashington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326N 7999 

Joseph Janna, Jr. . 
CARLTON FIELDS, P.R. 
222 Lakeview Ave .• Suite 1400 
West Palm Beach, Florida 33401 
Telephone : (561) 659-7070 
Facsimile: (561) 659-7368 

2125216v2 

16div-008123



11/05/2004 15:13 FAX 561 659 7368 CARLTON FIELDS WPB 

CARLTON FIELDS 
ATTORNEYS AT LAW 

Jack Scarola, Esq. 
Searcy, Denney, et al. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33401 

November 5, 2004 

ATIANTA 
"'1AMI 

ORlANDO 
ST. Pi:TERSBURG 

TAllAHAS5eE 
TAMPA 

� 008/037 

WEST PAlM BfACH 

Espeta1118 
222 l.Gu'<!ew Ave�u•, Sull• 1400 
�Palm &...,ch, Flotida 33401°01<19 
P.O. Box 1 so 
Well Palm Btaoh, Florida 33402-0150 

561.659.7070 
561.659.7368 le>: 
www.corlux1fiotld..com 

VIA FACSIMILI AND 
FEDERAL EXPRESS 

Re: Colemon (Parent} Holdings Inc. v. Morgon Stanley & Co. Inc. 

Dear Jack: 

Enclosed please find a copy of Morgan Stanley's Motion for Protective Order Concerning 
CPH's Sixth Set of Requests for Admissions and CPH's Notice of Taking Deposition Dated 
October 22, 2004. We believe that this motion should be addressed in the same manner as the 
Motion for Protective Order argued and ruled upon this morning. 

Please let me know if you agree. 

/jed 

Enclosure 

cc: Jerold Solovy fw/encl.) 
Thomas Clare (w/encl.) 
Rebecca Beynon (w/encl.) 

WPB#S669j8,9 

Sincerely, 

16div-008124



11i05/2004 15:13 FAX 581 659 7368 CARLTON FIELDS WPB 141009/037 

IN TIIE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY & CO. INC'S MOTION FOR PROTECTIVE ORDER 
CONCERNING COLEMAN (PARENT) HOLDINGS INC.'S SIXTH SET OF 

REQUESTS FOR ADMISSION AND CPH'S NOTICE OF TAKING DEPOSITION 
DATED OCTOBg. 22. 2004 

Defendant Morgan Stanley & Co. Incorporated (''Morgan Stanley'') requests that this 

Court enter a Protective Order pursuant to Fla.R.Civ.P. 1.280(c) that (1) relieves Morgan Stanley 

of the obligation to respond to Coleman (Parent) Holdings Inc.'s \CPH'') Sixth Request for 

Admissions ("Sixth Request"); (2) CPH's Notice of Taking Deposition dated October 22, 2004 

and (3) orders counsel to meet and confer for the plliposes of agreeing to the resolution of 

objections to the admissibility of trial exhibits in this matter without the use of the discovery 

process. In support, Morgan Stanley states as follows: 

1. On October 22, 2004, CPH served, via facsimile, its Sixth Request on Morgan 

Stanley & Co., Inc. A copy of the Sixth Request is attached hereto as Exhibit "A." 

2. In the Sixth Request, CPH identified 427 documents in Exlu'bit A and Exhibit B. 

For the identified 427 documents, CPH js asking for no less than five admissions from Morgan 

Stanley seeking a determination of each document's authenticity as defined under Florida's 

Rules of Evidence. In total, an overwhelming 2,135 actual requests for admissions are contained 

WPB#SB6042.1 

16div-008125



11/05/2004 15:14 FAX 561 659 7368 CARLTON FIELDS WPB @010/03 7 

in Requests for Admission Nos. 1 through 5. Moreover, in Request for Admission No. 8, CPH 

seeks an admission from Morgan Stanley with respect to the 174 documents listed in Exhibit B, 

bringing the accumulated requests for admission to 2,309. 

3. The overwhelming number of admissions sought by CPH in its Sixth Request are 

harassing, overbroad, and impose an undue burden and expense upon Morgan Stanley. 

4. The admissions sought by CPH in its Sixth Request, and any other discovery in 

the instant case which seeks a determination of the authenticity of documents under Florida's 

Rules of Evidence, including depositions taken under Fla.RCiv.P. 1.310, are more properly 

deteilllined by agreement of counsel. If the objections cannot be resolved through the agreement 

of counsel, decjsions concerning the admissibility of documents are appropriately left to trial 

court and should not be part of the wscovery process. 

5. It is important to note that all of the documents have been identified dwing 

depositions that have been taken in this action. Each of the discovexy requests served by CPH 

could and should have been asked during the deposition discovery process. 

6. In addition, CPH bas served a Notice ofTaJcing Video Taped Deposition for these 

same documents. A copy of the Deposition Notice is attached hereto as Exhibit .. B". For the 

reasons stated herein, th:is discovery should not be permitted. 

7. Morgan Stanley respectfully suggests that the more efficient process to obtain the 

information requested by CPH is through the pre-trial process established. by the Court once the 

parties have prepared their exhibit list.s for trial, and by requiring the parties to meet and confer 

to either resolve or narrow the objections to any actual trial exhibits. 

WHEREFORE, Morgan Stanley respect.fully requests that this Court enter a protective 

order (I) relieying Morgan Stanley of its obligation to respond to CPH's Sixth Request for 

WPJ:1#5B6042. l 2 

16div-008126



11/05/2004 15:14 FAX 561 659 7368 CARLTON FIELDS WPB �011i037 

Admission and to appear for the deposition as noticed and. {2) ordering counsel to make a good 

faith effort to meet and confer to resolve objections to the admissibility of trial exhibits and 

award such other and further relief as is just and proper. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 5'!:-
day of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 lS'h Street, N.W., Suite 1200 
Washington, D .C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark c. Hansen 
James M. Webster, ID 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for 
Morgan Stanley & Co. Incorporated 

WPB#586042.1 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (S61) 659-7070 
Facsimile: {561) 659-7368 
E-maiJ: jianno@carltonfields.com 
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1 ack Scarola 
SEARcY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WJ>61¥586042.1 

CARLTON FIELDS WPB �012i037 

SERVICE LIST 
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IN THB FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT} HOLDINGS INC., 
Plainti1f, 

vs. 

· MORGAN STANLEY & CO., INC., 
Defendant. 

CASE NO. CA 03-5045 AI 

���������������----' 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

CASE NO. CA 03-5165 AI 

MACANDREWS & FORBES HOLDINGS INC., et al., 
Defendants. 

COLEMAN (PARENT) HOLDINGS INC.'S 
SIXTH SET 014' REQUESTS FOR.ADMISSION 

Plaintiff Coleman (Parent) Holdings Inc., by its attorneys and pursuant to Florida Rule of 

Civil Procedure 1.370, hereby requests that defendant Morgan Stanley & Co., Inc. answer, under 

oath and in writing, the following requests for admission within 14 days of the date of service of 

these requests. 

DEFINITIONS AND INSTRUCTIONS 

1. "Morgan Stanley" means Morgan Stanley & Co., Inc. or eny of its parent) 

affiliates, subsidiaries, divisions, predecessors, successors, present and former employees, 

representatives, agents, attomeys, accountants, advi�brs, or all other'persons acting or purporting 
' . 

• '  • ··�'4""') » I • • 

to act pn its behalf, • ·- �: : · ·' · 

. : 
" . 

.. -· . 
. 

·� ("' . . � 

l.. " ' .. �'· : •, EXHIBIT 
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2. When good faith requires Morgan Stanley to qualify an answer or deny only part 

of the matter of which an admission is requested, Morgan Stanley shall specify the part of the 

matter which is true. and qualify or deny the remainder. 

REQUESTS FOR ADMISSION 

1. Admit that the documents listed in the attached Exhibits A and B are what they 

purport to be or are otherwise tme and authentic copies of original documents within the 

meaning of Florida Evidence Code § 90.901. 

2. Admit that the documents listed in the attached Exhibits A and B were made by 

Morgan Stanley at or near the tiJ::ne of the event recottled within the meaning of Florida Eyjdence 

Code § 90.803(6)(a). 

3. Admit that the documents listed in the attached Exhibits A and B were made by 

Morgan Stanley by or from information transmitted by a person with knowledge within the 

• meaning of Florida Evidence Code§ 90.803(6)(a). 

4. Admit that the documents listed in the attached Exhibits A and B were kept by 

Morgan Stanley in the course of a regularly conducted business activity within the meaning of 

Florida Evidence Code § 90.803(6)(a). 

5. Admit that it was Morgan Stanley's regular practice to make the documents listed 

in the attached &bibits A and B within the meaning ofFJorida Evidence Code § 90.803(6)(a). 

6. Admit that the documents being Bates numbers Morgan Stmley Confidential 

0084771 through 0085783, and Morgan Stanley Confidential 0094003 through 0094032 were 

made by Morgan Stanley at or near the time of the event recorded within the meaning of Florida 

Evidence Code § 90.803(6)(a). 

7. Admit the.t the documents bearing Bates numbers Morgan Stanley Confidential 

0084771 through 0085783, and Morgan Stanley Confidential 0094003 through 0094032 were 
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made by Morgan Stanley by or from information transmitted by a person with knowiedge within 

the meaning of Florida Evidence Code§ 90.803(6}(a), 

8. Admlt that Morgan Stanley authored the documents listed in the attached Exhibit 

B. 

Dated: October 22, 2004 

Jerold S. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER. & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago. Illinois 60611 
(312) 222-9350 

Jo carola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
{561) 686-6300 

-3-
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and coITect copy of the foregoing has been furnished by 

'-.J.n..,'3��0LA 
ar No.: 169440 

S y Denney Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Joseph lanno, Jr .• Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W .• Suite 1200 
Washington, DC 20005 

Jerold S. Solovy� Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark c. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P .L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

CARLTON FIELDS WPB �017/03 7 

COUNSEL LIST 
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EXHmITA 

DEP EXHIBIT# BATES RANGE OEP EXHIBIT =t- SATES RANGE 

CPH 003 MSC 008043S..DD8D437 CPH 034 CPHOS20973 • 0520974 

CPHOD4 MSC 0031171-0031176 CPH035 CPH12S13S1 

CPHODS MSC 0031177-CKl31220 CPHD36 CPHD839323 • 0839327 

CPH DOB MSC 0080438-0080439 CPH 037 MSC 0045317 • 004531 B 

CPH009 CP 028288-028370 CPH 03B MSC 004"1766 • 0041858 

CPH 010 CP 033169-033240 CPH 061 CPH0284977-0285008 

CPH011 SASMF 10699·10105 CPH084 MSC0028423 

CP H012 CPH 0012528-0012527 CPHDS5 CPHD088703 

CPH 013 CPH 0635991-0135992 CPH088 CPHOD38717 

CPH D14 MSC 0018944-0018945 CPH067 CPH0063827-0063833 

CPH01G MSC D02885B CPHOSB MSC 0003995-0004001 

CPH 017 MS 00375-00311 CPH069 MSC 0003894-0003930 

CPHD24 DPW000001 • 000002 CPH070 $8237825-237830 
� 

CPH025 NIA CPH071 MSC ODD59B4-0oo5995 

C:PH026 CPH1412981-14'3007 CPH072 MSC 0064865-0064866 

CPH027 MSC0028219 CPHO'T4 MSC 0080356-0080358 

CPH028 MSC 00815SS-0080780 CPH075 SBOD,8202·0018288 

CPHD29 MSC 0080440-0081556 CPH076 MSC 0025829-0025886 

CPH 031 CPH0635893 CPH 078 MSC0039543 

CPH032 CPH0635894 - 0635895 CPH079 MSC 0031855- 0031 BSli 

CPH033 MSCOD29"17i CPHOSO CPH0465134 

1 
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DEP EXHIBIT# BATES RANGE DEP EXHIBIT it. BATES RANGE 

CPH081 MSC 0038393-0036395 CPH110 CPH0038870 -0038676 

CPH081A NIA CPH 1 11 CPH003B700 -0038706 

CPHOB2 CPH0469477-0469561 CPH 112 CPH0129613-0129616 

CPH083 NIA CPH11S CPH0038700 -0038706 

CPHOB4 MSC 0033 255-0332&3 CPH 117 CPH0038523 - 0038524 

CPHD84A NIA CPH 121t CPH0012522 - 0012524 

CPHOBS MSC D.03&34T- 0038349 CPH 121 CPH1145796 

CPH088 MSC0045112 -0045113 CPH122 CPHOD39327, CPH0038707 

CPH087 MSC 0015967· 0035969 CPH 124 ·CPH OD12464 -0012466 

CPH088 MSC 0031791 -00317'99 CPH125 MSC 0004673 • 0004702 

CPH OB9 MSC 0083980-0084026 CPH126 MSC 0042248 • 0042 275 

CPH090 CPH1332631 -1335833 CPH128 MSC 00 29199 • 0029201 

CPH 091 NIA CPH129 MSC 000513 -00054 1 

CPH082 MSC 0003389 • 0003415 CPH 130 CPHOi51869 -0251889 

CPH093 NIA CPH 131 CPH0251B9D-0251985 

CPH 094 NIA CPH13 2 CPH0836135 -0636138 

CPH095 MSC 0036112-0036113 CPH133 llllSC 0059244- 0059266 

CPH096 CPH0472488-. 047249& CPH135 PJISC 0083735 - 0063804 

CPH097 MSC 0033910 -0033911 CPH138 MSC 0083748 - 0083904 

CPH 098 CPHD412089 -0482098 CPH 137 MSC0038543 

CPH099 NIA CPH 138 CPHf411216-14 113DO 

CPH100 MSC 0062860 -0082896 CPH139 MSC 00 2 8540-OO:Z.6544 

2 
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DEP EXJ·IJBIT # 

CPH 140 

CPH 141 

CPH142 

CPH143 

CPK144 

CPH145 

CPH148 

CPff 148 

CPH149 

CPH 150 

CPH 151 

CPH 152 

CPH 153 

GPH 154 

CPH155 

CPH 156 

CPH157 

CPH160 

CPH 162 

CPH 163 

CPH 164 

CPH 165 

BATES RANGE 

CPHD'83399 - 11413407 

CPH 0483341 - 0483350 

CPH 0253547 - 0253555 

CPH1026942·1028953 

MSC0018944 

MSC 0028214- 0028271 

MSC 0080825 -0080333 

MSC0047892 

MSC 0047893 

CPH0470006-D4700018 

MSC 0085851 - 0085784 

LAB000043 

MSC 0018885- DD18942 

CPH1258265 -1258286 

CPH134G133 -1348250 

CPH1346276 -1346342 

MSC 0018702 - 0018703 

MSC 0003143 

MSC 0026888 - 0026891 

MSC 0080427 - 0080430 

MSC 0045133-0045139 

NIA 

3 

DEP EXHIBIT 1t 

CPH168 

CPH167 

CPH 168 

CPH 169 

CPH170 

CPH 171 

CPH172 

CPH 173 

CPH174 

CPH 175 

CPH17& 

CPH177 

CPH178 

CPH 179 

CPH180 

CPH181 

CPH 182 

CPH 1B3 

CPH1U 

CPH 188 

CPH 187 

CPH187A 

� 020/037 

BATES RANGE 

MSC 0045102-0045108 

NIA 

NIA 

MSC 00445SG-0044573 

MSC OD4Z53B-D042540 

N/A 

MSCOD44482 

MSC0043129 

MSCOD42570 

NIA 

N/A 

M5COOBS779 

MSC 0DB4771.0084778 

CPH0635892-0635895 

MSC 0029194-0029196 

MSC 0008284-0006335 

CPH 1089795-1089815 

MSC 0063286-0083330 

NIA 

MSC 0041901..0041912 

MSC 0041870.0041888 

CP0254821 ·D254G40 
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DEP EXHIBIT ti BATES Rl\NGE DEP EXHIBIT I� BATES RANGE 

CPH 188 CPH1408852-140895& CPH218 MSC 0004724-0004728 

CPH189 CPH0842933-064293T ' CPH218A MSC 0045780· 00457 81 

CPH 190 NIA CPH219 MSC 0036347• 0036349 

CPH 194 NIA CPH220 CPHD467090-0487128 

CPH 195 MSC 0040237-0040305 CPH221 MSC 0045474-004S4'r5 

CPH196 MSC 085612-0085813 CPH222 MSC 0003431-0003464 

CPH2DD CPH0472360-04723&1 CPH223 MSC 004248::2- 0042483 

CPH 202 MSC0003931 CPH224 NIA 

CPM203 MSC 0042314-0042327 CPH225 CPH 0147826-0147827 

CPJi204 MSC 0042328-otJ42341 CPH226 CPH 0147607o0147616 

CPH2 05 MSC 0004005- 004007 CPH227 CPH 0839174-0639182 

CPH2 07 CPHD471614-0471629 CPH228 l\llSC 00 857511- 0085751 

CPH208 CPH832817-063290S CPH229 MSC 0085763-0085765 

CPH 209 CPH134841J4..1348475 CPH230 CPH 0635890-0835891 

CPH210 CPH06329B1 CPH232 MSC 0085589-0085609 

CPH2 11 CPH0633012-0833049 CPH233 MSC 0085274-0085283 

CP'H 212 CPH1257349 CPH 234 MSC 0084771-0084778 

CPH213 MSC DD29159-0D29182 CPH235 MSC 0085728-0085727 

CPM214 CPH127359 CPH238 CPH 1412552-1412570 

CPH 215 NIA CPH242 MSCOD45156 

CPH 217 MSC 004586S.0045758 CPH243 MSC 0026587-0026588 

CPH217A MSC 0080431· 0080434 CPH244 MSC 0031982-0031984 

4 
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PEP EXHIBIY # BATES RANGE. DEP EXHIBIT fl. BATES RANGE 

CPH245 MSC004321D CPH275 MSC 0001575-11001579 

CPH248 CPH D473192-o473193 CPH277 MSC0004673-00CJ.4702 

CPH247 MSC 0004132..0004143 CPH271 MSC 0036700-0036720 

CPH24B MSC 0085175- 0085181 CPH279 MSC 00&375-008432 

CPH249 MSC 0036833-0036634 CPH280 MSC 0018115·0018942 

CPH250 CPH 0148467 CPH281 MSC 0059244-0059266 

CPH251 MSC 0005547-0005599 CPH284 MSC 0025881 

CPH 2S2 MSC 0019838-001972$ MS13 MSC 0027828.oG27829 

CPH2SS MSC 0045317• OIM!5318 MS40 MSC OOOODOHl00017'S 

CPH258 MSC 0019097-0D19116 MS48 CPH 0041655-0041661 

CPH257 FUNB 021139 MS57 FUNB 0165611-016587 

CPH258 FUNBD21243 MS79 CPH0467D07 

CPH260 CPH 0485371· 0485378 MS80 CPH 1428289·1426296 

CPH261 MSC 0024383· 0024451 MS81 CPH 1421814-1421817 

CPH 26.2 MSC 0018880- 0018725 
(116s1..1JBr MS82 CPH 1406982-1406954 

CPH263 MSC 00111730· 0018731 MSB3 CPH 1427250-1112)'253 

CPH264 MSC 0024863 MS85 CPH 1411216-1411300 

CPH285 MSC 0024884- 0024866 MS115 MSC 0063805-0083811 

CPH268 
CPH 13119253· 
1349282 MS186 CPH 1326487-1326682 

CPH272 CPHD473148-04731&5 MS175 CPH DdB.2090-<>482098 

CPH273 MSC 0023225-0023229 MS182 CPH 1412533-1412551 

CPH274 MSC 0054921-0054925 MS 183 CPH 1109095-1109115 

5 
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DEP EXHIBIT# BATES RANGE 

MS1B9 CPH 1399821-1399822 

MS194 CPH 1185762·1185784 

MS238 CPH 1418423- 1418499 

MSC 0015896-0015"10 

MSC 001562fM>015703 

MSC 002041'7- OOlOS52 

MSC 0Clli1S53- Ollfil,21 

MSC 0061191- 0061251 

MSC 0067528- 0067602 

MSC 0072800.. 007280 
' 

MSC 0073484- 0073562 

MSC 0067258- O!Ni734l 

MSC 0087405· 00874!10 

MSC 0070445- 0070542 

MSC 0016'753- 0086799 

MSC 00'2043- 00'207' 

MSC 0092077- 00921 JJ 

MSC 0092146-00.92277 

MSC oot203:Z- 009l04J 

MSC 00921711- 01192188 

MSC 00!12112- 0092133 

MSC OO!IJll4- 0092145 

6 
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EXHIBITB 
I ' 

DEP EXHIBIT ti BATES RANGE DEP EXHIBIT# GATES RANGE 

CPH D03 MSC DDB043S.0080437 CPH062 CPHD2B3484 
I 

CPH004 MSC 0031171-0031176 CPH OG7 CPH0063827-0D63B33 

CPH005 MSC 0031177--0031220 CPH069· MSC 0003894..o003930 

CPHOO& -MSC 0080438-0080439 CPH070 SB237825..Z37830 

CPHOD9 CP 026288-026370 CPH071 MSC 0005984-0005995 

CPH010 CP 033169..033240 CPH 072 MSC 0064865.0064866 

CPH01 1 SASMF 10691M0705 CPH074 MSC 0080356.0080358 

CPH D12 CPH 0012528-0012527 CPH075 SBDD18202-0D1B288 · 

CPH 014 MSC 01116944..0018945 CPH 078 MSC 0025829.0025888 

CPH024 DPWDDDDD1 • 000002 CPH078 MSC 0039543 

CPH 028 CPH14129S1-1413007 CPH079 MSC 0031855-. 0031858 

CPH027 MSCODZ8219 CPH081 MSC 0036393 - 0038395 

CPH 028 MSC DOB1SSS.0080'16Q CPH081A NIA 

CPH029 MSC 0080440 • 0081558 CPH 082 CPH0489477-0489581 

CPH031 CPHOB35893 CPH083 NIA 

CPH033 MSC0029178 CPH 084 MSC 0033255- 033283 

CPH034 CPHOS20973 • 0520974 CPH084A NIA 

CPH035 CPl-t1257351 CPHOBS MSC 0036347 - 0036349 

CPH037 MSC 0049317 • 0045318 CPH 086 MSC 0045112 -0045113 

CPH 038 MSC 0041766 • 0041858 CPH087 MSC 0035967- Q0359G9 

CPH 081 CPH02B4977-0285008 CPH088 MSC 0031791 - 0031799 

1 
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DEP EXHIBIT i= BATES RANGE DEP fXH!BIT it BATES RANGE 
' 

CPtt089 MSC 0013980 - 0084029 CPH137 MSCOD39543 

CPH 090 CPH1332631-1335633 CPH 138 CPH141121&-1411300 

CPH 091 NIA CPH13 9 MSC 0026540 - 0026544 

CPH092 MSC 0003389 • 0003415 CPH 140 CPH0483399 - 0483407 

CPtt 093 NIA CPH141 CPH D4a3341 - 0483350 

CPH094 NIA CPH142 CPH 0253547 - 0253555 

CPH 085 MSC 0038112-0036113 CPH 143 CPH102&942-1026953 

CPHD98 CPHD472488 -0472496 CPH144 MSC00181M4 

CPHD97 MSC 0033910-0033911 CPH145 MSC 0028Z14- 0028271 

CPHD98 CPHll482089 -0482098 CPH146 MSC ODBD325 - 0080333 

CPH099 NIA CPH 148 MSCD047892 

CPH 100 MSC 0082860 - 006289& CPH149 MSC0047893 

CPH122 CPHDD39321, CPH00387D7 CPH150 CPH0470006-04700016 

CPH 125 MSC 0004673 • 0004702 CPH151 MSC 0065651 - 0065784 

CPH126 MSC 0042248 • 0042275 CPH153 MSC 0018885 - 0018942 

CPH 128 MSC 0029199 • 0029201 CPH155 CPH1348133 - 1346250 

CPH 129 MSC 000513 • DD0541 CPH156 CPH1348276 -1346342 

CPH130 CPH0251889 - 0251888 CPH180 MSCOD03143 

CPH 131 CPH0251890- 0251985 CPH 183 MSC 0080427 - 0080430 

C:PH 133 MSC 0059244 - 0059286 CPH 164 NISC 0045133.0045139 

CPH 135 MSC 0083735- 0083804 CPH 165 NIA 

CPH 136 MSC 0083748 -0083904 CPH 166 MSC 0045102-00451DB 

2 
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DEP EXHIBIT# 

CPH 187 

CPH168 

CPH 169 

CPH170 

CPH 171 

CPH 172 

CPH 173 

CPH174 

CPH 175 

CPH 176 

CPH1n 

CPH 178 

CPM 179 

CPH 180 

CPH 181 

CPH182 

CPH 183 

CPH 184 

CPH 188 

CPH 187 

CPtl 18TA 

CPH 188 

BATE:S RANGE 

NIA 

NIA 

MSC 0044556-0D44573 

MSC 0042538-0042540 

NIA 

MSC 0044462 

MSC0043129 

MSC0042570 

NIA 

NIA 

MSCODB5779 

MSC 0084771.0084778 

CPHD63&892-08358!15 

MSC 0029194-0029198 

MSC 0008284-0008335 

CPH 1089795·1089815 

MSC 00832B6-D083330 

N/A 

MSC 0041901.0041912 

MSC OD41870-0041BBB 

CP0254621.0254640 

CPH1408952-140B956 

DEP EXHIBIT# 

CPH189 

CPH190 

CPH194 

CPH195 

CPH198 

CPH202 

CPH203 

CPH204 

CPH205 

CPH2D7 

CPH209. 

CPH 210 

CPH211 

CPH212 

CPH213 

CPH214 

CPH215 

CPH 217 

CPH 217A 

CPH 21B 

CPH21BA 

CPH219 
3 

� 026/037 

BATES RAtJGE 

CPH0642933-064293 7 

NIA 

NIA 

MSC 0040237-0040305 

MSC 085612-0085613 

M�COOD3931 

MSC 0042314.(1042327 

MSC 0042328-0042341 

MSC 0004005- 00400? 

CPH0471814-0471829 

CPH1348404-134B475 

CPH08329B1 

CPH0633D12-0633049 

CPH1257349 

MSC 0029159-0029182 

CPH12735B 

NIA 

MSC 0045665-0045758 

MSC DOBD431- 0080434 

MSC DD04724-0D0472B 

MSC 0045780- 0045761 

MSC 0036347· 003&349 
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DEP EXHIBl'f t1 BATES RANGE DEP EXH18lT # 8ATE:S RANGE 

CPH220 CPH0487090-0417126 CPH251 MSC ODD5$47-0005599 

CPH221 MSC 0045474-0045475 CPH252 MSC 00191538.0D19725 

CPH222 MSC 0003431· 0003464 CPH255 MSC 0045317-0045318 

CPH 223 MSC 0042482· 0042483 CPH258 MSC 0019097- 0019116 

CPH224 NIA CPH257 FUNB021139 

CPH228 MSC 0085750· 00857G1 CPH258 FUN8021243 

CPH229 MSC 0015763-0085765 CPH280 CPH 0485371· 0485378 

CPH230 CPH 0$3S9D0.0&35891 CPH281 MSC 0024383· 0024451 

CPH232 MSC 0085589-0085609 CPH262 
MSC 0018880- 0018725 
(18681-BBr 

CPH233 MSC 0085274-0085283 CPH283 MSC 0018730· 0018731 

CPH234 MSC OOB4771-DDB477B CPH284 MSC0024863 

CPH 235 MSC 008!S726-008G727 CPH 265 MSC 0024864-- 0024888 

CPH::Z38 CPH 1412552·1412570 CPH288 CPH 1349253· 1349282 

CPli 242 MSC0045156 CPH272 CPHD4731AB-0473185 

CPH 243 MSC 0028587..002858B CPH275 MSC 0001575-0001579 

CPHZ44 MSC 0031982-(1031984 CPH2n MSC0004673.0D04702 

CPH245 MSC0043210 CPH278 MSC 0036100-0036720 

CPH 248 CPH 0473192-0473193 CPH279 MSC 0083754Xl643l 

CPH247 MSC 000413Z.D004143 CPH280 MSC 0018885-0018942 

CPH248 MSC 0085175-0085181 CPH2B1 MSC 0059244-0059268 

CPH249 MSC DD3863l-OD36634 MS186 CPH 1326487-1326682 

CPH 250 CPH0148487 MS 175 CPH 0482090-0482098 

4 
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DEP E:XHIBIT # BATES RANGE DEP EXHIBIT� BATES RANGE 

MS182 CPH 1412533.1412551 MS7D CPH04870D7 

MS183 CPH 1109095-1109115 MS80 CPH 14282811-1428296 

MS189 CPH 1399821-1399822 MSB1 CPH 1421814-1421817 

MS194 CPH 1185782•1185784 MS82 CPH 1406982-1406984 

MS238 cPH 1418423-1418499 MS83 CPH 142725o.1427253 

MS40 MSC OOODDDt-0000175 MSDS CPH 1411216·1411300 

MS57 FUNB 018584-016567 

5 
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'" 
' 

To: 

COLEMAN (PARENT) HOIJ>INGS INC., 

Plain1ift; 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

------���--�-----�------�---' 

IN THE FIFTEENTH JllDICIAL 
CIRCUIT JN AND FOR PALM 
BEACH. COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY S�OR. FUNDING, JNC., CASE NO. CA 03-5165 AI 

Plaintiff. 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 
���--�-------�----��-------' 

NOTICE OF TAKING VIDEOTAPED DEPOSmON 

Mark C. Hansen, Esq. Thomas A. Clare, Bsq. 
K:IIUcuND & Bws. LLP 

655 Fifteenth Street, N.W. 
Suite 1200 

Joseph Ianno, 1r., Esq. 
CARI.TONFmLDS, P.A. 
222 Lake View Avenue 
Suite 1400 

KBU.OGG, HUBER, HANSEN, TODD 
&. EVANS, P.L.L.C. 

Washingtoo, D.C. 20005 West Palm Beach, FL 33401 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings, Inc. will take the 
deposition upon oral examination of the following parties and witnesses pursuant to 
Florida Rllle of Civil Procedure 1.310 on the dates set forth below: 

DEPONENT l>ATE AND TIME 
Morgan Stanlr:y & Co. on topics identified November 9, 2004 at 9:30 a.m. 
on Exlu"bit A. 
Morgan Stanley Senior Fundmg, Inc. November 9, 2004 at 1 :30 a.m. 

on tonics identified on Exhibit A 

The depositions will be recprded by stenof!hic and videographic meaos at the 
offiees,o.f�quircDeposition Services,�216 E. 45 Street, 8th floor, New Yolk, New York 
10911,-�004 . .'The videograplier will be Esquire 9�osition ServiceJS. The depositions 
will be t3fen before a person authorized to adniibister oaths.and will. continue day 1o day:., 
until complete. · 

. , . 
4.... . ' 

I 
EXHIBIT 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been 
served by facsimile and Peden.! Express to all counsel on the attac:hed Service List, this 
24th day of October, 2004. 

Dated: October 22, 2004 

Jerold S. Solo'Y)' 
Michael T. Brody 
Deirdre E. Connell 
JENNER & BLOCKLLP 
One IBM Plaza, Suite 4400 
Chicago, Dlinois 60611 
(312) 222-9350 

la 
S DENNEY SCAROLA BARNHART 

& SHIPLEYP .A. 
2139 Palm Beach Lakes Blvd. 

West Palm Bes.oh, Florida 33409 
(561) 686-6300 

� 030/037 
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EXHIBITA 

You are hereby requested to respond to the following topics pursuant to 

the definitions set forth below. 

RULE 1.310 TOPICS 

1. The authenticity, source, creation, use. maintenance. and business pnrpose 

of documents produced and/or authored by Morgan StaJlley and/or MSSF, bearing the 

following deposition exlu"bit number and/or Bates numbers, and information contained 

therein: 

DE:P DEP DEP 
EXHIBIT BATES RANGE EXHIBIT BATES RANGE EXHIBIT BATES RANG!:. 
� 
tT :ti # 

MSC 0015119� 
0015970 

MSC 0092146-
0092177 

CPH 
MSC0028858 

016 

MSC0015'2� 
0015703 

MSC UOJ2032--
0092042 

CPH 
MS 00375-00381 

017 

MSC 0020477-
00205S2 

MSC CI0921'7S. 
00'2188 

CPH OPW000001-
024 000002 

MSCDllfil553-
0061621 

MSC OO!l21ll· 
009:Zl:J3 

CPH 
NIA 

0215 

MSC 0061191-
0061251 

MSC 0092134-
0092145 

CPH CPH1412981-
028 1413007 

MSC 006752&. 
0067602 

CPH MSC 0080435-
003 0080437 

CPH 
MSC0026219 027 

MSCOOnao&. 
0072863 

CPH MSC 0031171• 
004 0031171 

CPH MSC: 008155> 
028 0080760 

MSCOD73Q4. 

0073562 

CPH MSC 0031177-
005 0031220 

CPH MSC 0080440 • 

029 0081558 

MSC OOli7251-
0067341 

CPH MSC DDBIJ.438-
008 0080439 

CPH 
CPH0&3S893 

oi1 

MSC 0087405-

0087490 

CPH 
CP 026288-028370 009 

CPH CPH0835894 • 

032 0835195 

MSC 0078445-
00711542 

CPH 
CP 033189.cJ33240 

010 
CPH 

MSCOD29176 
033 

MSC 0086753-
0Dlli'199 

CPH SAsMF 10699-
011 10705 

CPH CPHD520973 • 

034 0520974 

MSC 00.92043-
OO!n07ti 

CPH CPH 0012526-
01Z 0012527 

CPH 
CPH1257351 03S 

CPH CPH 0835991· CPH CPH0639323 • 

MSC 0092077· 013 0635992 038 0638327 

0092111 
CPH MSC 0016944- CPH MSC 0045317 • 

014 0018945 037 0045318 

141031/037 
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DEP DEP DEP 
EXHIBIT BATES RANGE EXHIBIT BATES RAlrnE EXHIBIT GATES RMJGE 
# # 11 

CPM MSC 0041768 • CPH MSC 0033255- CPH CPH0038523-
038 00418158 0114 03:.283 117 0038524 

CPH CPH0284977-
061 0285008 

CPH NIA 084A 
CPH CPH0012522-
120 0012524 

CPH 
CPH0283484 00 

CPH MSC 0036347-
OH 0036349 

CPH CPH1145798 t21 

CPH 
MSC DDZB423 

064 
CPH NSC 0045112 • 

088 0045113 
CPH CPH0039127, 
122 CPH0038707 

CPH 
CPHOOBB703 065 CPH MSC 0035967-

087 0035189 
CPH CPH0039327, 
122 CPH0038707 

CPH 
CPHOD38717 066 

CPH MSC 0031791 -
081 0031710 

CPH CPH0012464-
12' 0012468 

CPH CPHOOUIZ7· CPH MSC 0083910- CPH MSC 0004673 -
067 0083833 089 0084028 125 0004702 

CPH MSC DDD389S. CPH CPH1332831- CPH MSC 0042248 • 

068 0004001 09D 1335833 .126 004ZZ71S 

CPH MSC 0003194-
069 0003930 

CPH NIA 
091 

CPH MSC 00:&199 -
128 0029201 

�PH 
SB23782S-237830 070 

CPH MSC 0003389 • 

092 00034'5 
CPH MSCOOOS13· 
121 000541 

CPH MSC 0005984-
071 0005995 

CPH NfA 093 
CPH CPH0251869 -130 0251889 

CPH MSC 0084885-
072 0084886 . 

CPH NIA 094 CPH CPH0251890 -
131 0251985 

CPH MSC 0080358- CPtf MSC 0036112- CPH CPH063&135-
074 0080358 085 0038113 132 0&38138 

CPH 
SB001BZ02..CJ0182B8 075 

CPH CPHD472488 -

09& 04724118 
CPH MSC 0059244-
133 0059286 

CPH MSC 0025829· CPH MSC 0033910- CPH MSC 006l7J5-
07& OO:Z5118 097 0033911 135 0083804 

CPH 
MSC0039543 078 

CPH CPHD482089 -
098 0482091 

CPH MSC 0083748 -
138 0083904 

CPH MSC 0031855 -
079 0031856 

CPH NIA 099 
CPH 

MSCOD39543 137 

CPH CPH0465134 080 
CPH MSC DD82860-
100 0082898 

CPH CPM1411216-
136 1411300 

CPH MSC 0031393- CPH CPHD03181D - CPH MSC 00266'0 -

081 0038395 110 003867& 139 0028544 

CPH NIA 
081A 

CPH CPH003870D-
111 0038706 

CPH CPH0483399 -
140 0483407 

CPH CPH0489477· CPH CPH0129813 - CPH CPH 0483341 -
082 0488561 1U 0128818 141 0483350 
CPM MIA 083 

CPH CPH0038700 -
115 00317D6 

CPH CPH 0253547 -
14Z 02535$5 
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DEP DEP DEP 
EXHIB IT BATES RANGE EXHIB IT  BATES RANG E  EXH IBIT BATES R /\ N G E  
# Ii # 

CJ:IH CPH1D28842-
143 1026953 

CPH MSC 0044558-
169 0044573 

CPH NIA 
194 

CPH 
MSC 0016944 144 

CPH MSC OOG531· 
170 OIM2540 

CPH MSC 0040237-
195 0040305 

CPH MSC 00212,4 -
145 0028271 

CPM NIA 
171 

CPH MSC 085812-
196 ooasat3 

CPH MSC GD80325 -

148 0080333 
CPH 

MSC 00444&2 
172 

OPH CPHD472380-
200 0472361 

CPH 
MSC 0047892 

148 
CPH MSC 0043129 
173 

CPH 
MSC 0003131 202 

CPH 
MSC 0047893 

1'9 
CPH 

MSC OIM2570 
174 

CPH MSC 00'2314-
203 00423%7 

CPH CPH04700D8• 
150 04700018 

CPH NIA 
175 

CPtt MSC 0042328-
204 llD42341 

CPH MSC OG8S851 -
151 0085784 

CPH NIA 
17$ 

CPH MSC 0004005-
205 004007 

CPH 
LAB 000043 152 

CPH 
MSC 0085779 177 

CPK CPH0471814-
207 0471629 

CPH MSC 0018185- CPH MSC 0084771" CPH CPH832817• 
153 0018942 178 ooum 208 0632905 

CPH CPH12S82BS - CPH CPHD835812· CPH CPH1348404-
154 1258268 179 0835895 209 '1341475 

CPH CPH1346133 -
155 1346250 

CPH MSC 0029194-
180 0029198 

CPH CPH0032981 
210 

CPH CPH1346216 - CPH MSC DDDS.284- CPH CPH0633012-
1se 1348342 181 0006335 211 0833049 

CPM MSC 00'11702 -
157 0018703 

CPH CPH 1089795-
182 1089815 

CPH 
CPH1257349 

212 

CPH 
MSC 0003143 

180 
CPH MSC 0063288-
113 0083330 

CPH MSC OOD19-
213 0029182 

c:PH MSC OOZG8'8 -
182 0026891 

CPH NIA 184 
CPH 

CPH127359 
214 

CPH MSC 0080427 -

163 0080430 

CPH MSC 0041901· 
188 0041912 

CPH NIA 21$ 
CPH MSC D045t33- CPH MSC DIM1870- CPH MSC 0"5885-
164 0045139 187 0041881 217 0045758 

CPH NIA 
185 

CPH 
CP0254821.0Z54S40 

187A 
CPH MSC 0080431-
Z17A 0080434 

cPH MSC 0045102- CPH CPH1408952• CPH MSC DIJ042'24. 
168 0045108 111 1408956 211 0004728 

CPH NIA 167 
CPH CPH0842933-
10 0842937 

CPH MSC 0045760-
211A 0045781 

CPH 
NIA 

168 
CPH NIA 180 

CPH MSC 0036347-
218 0038341 
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DEo.P DEP DEP 
EXH I BIT BATES R1\ N G (  E:XHI BJT BATES RAN G E  EXHIBIT BATES RANGE 
# # :I 

CPH CPH04&7U90-
220 0487128 

CPH MSC 0085175-
248 0085111 

CPH MSC OD637�2 
219 

CPH MSC 004547_.. CPH MSC 0036633· CPH MSC 0018885-
221 0045475 249 0038834 280 0018942 

CPH MSC DD03431· 
222 0003484 I 

CPH 
CPH 0146467 250 

CPH MSC 0059244-
281 0059268 

CPH MSC 0042482· 
223 0042483 

I CPH MSC 0005547-
251 0005589 

CPH 
M8C 0025887 

284 

CPH 
NIA 

224 
CPH MSC 0019638· 
252 0019725 

MS 013 
MSC 0027828-
0027829 

CPH CPH 01476i6-
ns 0147827 

CPH MSC0045317-
255 0045318 

MS 040 MSC 0000001· 
0000175 

CPH CPH 0147807• 
2ZG 0147818 

CPH MSC 0019097· 
258 0019118 

MS 048 CPH 0041855-
DD4tl81 

CPH CPH 0839174-
227 063918Z 

CPH 
FUNB 021139 257 MS 057 FUNS 016564-

018587 

CPH MSC 0085750-
228 0085751 

CPH 
FUNB 0212'3 

258 
MS D79 CPH 0487007 

CPH MSC 00857U. 
229 0085785 

CPH CPH 0485371-
260 11485378 

MS OBO 
cPH 1426289-
1428296 

CPH CPH 0835890• 
230 0835891 

CPH MSC 0024383-
211 0024451 

MS D81 
CPH 1421114-
14218U 

CPH MSC 0085588-
232 0085608 

CPH 
MSC 0018880-

262 0018725 
t'l lfSl7-BBJ• 

MS 082 CPH 1408982· 
1408984 

CPH MSC ODBS274-
233 0085283 

CPH MSC 0018730-
283 001 8731 

MS 083 
CPH 1"27250-
1427� 

CPH MSC 0084771• 
234 0084778 

CPH 
NSC OD2'8153 264 MS DRS 

CPH 1411216-
1411300 

CPH MSC 008572S. 
2is 00857'27 

CPH MSC 0024864-
26$ 0024888 

M$ 115 MSC 0083805-
0063811 

CPH CPH 14125S2-
238 14,2570 

cPH CPH 134925S.. 
286 1349282 

MS 168 
CPH 1326487• 
1328882 

CPH 
MSC 0045158 242 CPH CPH047314B-

272 0473165 
MS 175 

CPH 0482090• 
0482098 

CPH MSC OOZ6587· 
243 0026581 

CPH MSC 0023225-
.273 0023221 MS 182 

CPH 1412533-
1412551 

CPH MSC 0031982-
244 0031984 

CPH MSC 0054921· 
274 0054925 MS 183 

CPH 1 109095-
1109115 

CPH 
MSC OD43210 

245 
CPH llSC 0001575-
275 0001578 

MS 189 
CPH 1399821• 
1399822 

CPH CPH 0473192-
246 0473193 

CPH MSCoD04873• 
277 0004702 

MS 194 
CPH 1185762· 
1 115784 

CPH MSC 0004132· 
247 0004143 

CPH MSC 0036700· 
271 0038720 

MS 238 CPH 1418423-
1411499 
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DEFINl'I'IONS 

1. �· means Coleman (Parent) Holdings, Inc., its predecessors. 

successors, subsidiaries, and present and former officers, directo:rs, and employees. 

2. "Morgan Stanley" means Morgan Stanley & Co .• Inc. lind any of 

ita direct or indirect parents. affiliates, subsidiaries, and present and foIIDer officers, 

directors, partners, employees, representatives. and agents. 

3. "MSSF" means Morgan Stanley Senior Funding, Jnc. and any of 

its direct or indirect parents, affiliates, subsidiaries. and present and fonner officers, 

directors, partners, eJllployees, �entatives. and agents. 

4. ''Documents" shall be given the broad meaning provided in CPLR 

3120 and refers to any form. or means, whether physical. visual. or electronic, in or by 

which words, numbers, or ideas are recorded or preserved, whether fixed in tangible 

medium or electronically stored. including any and all drafts of any fiml document The 

word 11docum.ents" shall include, by way of example and not by way of limitation, all of 

the following: papers, correspondence. trade letters, envelopes, memoranda. telegrams, 

cables, notes, meBsages, reports, studies, press releases, comparisons, books, accounl'!, 

checks, audio and video recordings and transcriptions thereof, pleadings, testimony, 

articles. bulletins, pamphlets, brochures, magazines, questionnaires, surveys, charts. 

newspapers, calendars, desk calendars, pocket calendars, li&tst logs, pnblica.tions, notices. 

diagrams, instructions, diaries, minutes for meetings, corporate minutes. orders. 

resolutions. agendas, memorials or notes of oral communications. whether by telephone 

or face-to-face, contracts. agreements, drafts of or proposed contracts or agreements, 

� 035/037 
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memOI'Wlda of undeistanding, letters of intent. computer tapes, computer drives or 

memories, computer diskettes or disks, e-mail, CD·ROMs, or any other tangible thing on 

which any handwriting, typing, printing. photostatic, electronic, or other form of 

communication or infonna.tion is recorded or reproduced, together with all notations on 

any of the foregoing, all originals, file copies, or other unique copies of the foregoing, 

and all versions or drafts thereof; whether used ot not. 

S. "You" or "Your"' means Morgan Stanley and/or MSSF and any of 

its present and former partnerst employees, representatives, and agents. 

� 036/037 

16div-008152



1 1/05/2004 15:19 FAX 561 659 7388 

SERVICE LIST 

Thomas A. Clare, Esq. 
KIRKLAND & Bws, LLP 
655 Fifteenth Stree� N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr .• Esq. 
CARLTON FmLDs, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KBILOOO, HUBER, HANSEN, TODD 

& EV ANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

CHICAOO_l 1 59!2t_l 

CH1CAGO_l l.59521_l 

CARLTON FIELDS WPB � 037 /037 
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CARLTON FIELDS, P.A. 

ESPERANJt 
222LAKEVIBW AVENUE, SUITE 1400 

Wl!STPALM BEACH, FLORIDA 33401-6149 

Date: 'NovCID.berS,2004 

To: Jack Scarola 
Jerold Solovy/Michael Brody 

Lorie Gleim 

Thomas Clare 

Rebecca Beynon/Mark Hansen 

From! Joyce Dillard, CLA 

Client/Matter No.: 47877/14092 

ATTORNEYS AT LAW 

MAILING ADDRESS 
P.O. BOX 150, WEST PALM BEA.CH, FL3340l·Ol50 

TI!L(561) 659-7070 FAX (561) 6S9-7368 

FAX COYER SHEET 

I Phone Number 

(561) 686-6300 

(312) 222-9350 
(561) 665-7900 

(202) 879-5993 

(202) 326-7900 

(561) 659-7070 

Employee No.1 

I Fax Number 

(561) 684-5816 

(312) 840-7711 

(561) 655-6222 
(202) 879-5200 

(202) 326-7999 

(561) 659-7368 

Total Number of Pae:es Bein� Transmitted, lncludin2 Cover Sbeet1 4 

Message; 
Coleman v. Morgan Stanley & Co., Inc. 

To follow please find a copy of Morgan Stanley's Notice of Hearing. 

� 001 /004 

OO,iginal to follow V"m Regular MQ.U Cl Original will Not be Se11t []Original wiUfoUow vir1 Overnight Cou.,ler 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

The Information contained in this fae&imile message is attorney privileged 11I1d confidential inf'omiation intend� only fer the. use of die individulll or 
entity named above. If lhc reader of this tnCllllllgC i& not lhe inlcndcid. teai9ient. YoU are hereby notified that any disseminaiion, distribution or copy of 
mis comnumicalion is slriclly prohibiced. lf yo11 have rccc:ivcd lhis c:ommunicalion in error, plca&e irnmedi:mly notify us by lell:phonc: (if long disUlllCe, pl= call collc<:i) and return the original message lo us at the above ll4drei& via the U.S. Po!ilal SCTVice. Thinlc you • 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATI;LY AT: 
(561) 659-7070 

TEL.ECOPIER.OPERATOR; ---------------------------

wPB#5667�.3 CARLTON FIE LOS, P.A. 

TAMPA ORLANDO TAU.AHASSEE WEST PALM BEACH ST. PETERSaURG MIAMI 
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JN THE CIRCUIT COURT OF THE 
FIFTEENTH ruDICIAL Cm.COIT 
JN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE; 

CONCERNING: 

November 15, 2004 

8;45 a.m. 

Palm Beach County Courthouse, Colll1room 1 lA 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

Judge Elizabeth T. Maass 

Morgan Stanley's Motion to Compel Deposition of Jerry 
Levin 

KJNDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve the issues 
contained in the foregoing motions or matters will be made with opposing counsel prior to 

hearing on these matters on the Court's Motion Calendar. 

Jfyou are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitled, at no costs to you, to the provision of certain assi5taDce. Please coDta.ct the ADA Coordinator in the 
Administrative Office of 1hc Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room S.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-2431 within two (2) working days of your receipt of this 
notice; if you are hearing or voica impaired, call l-800-SISS-8771. 

WPl!.#571076.21 
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Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Notice of Hearing 
Page2 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this � 

day of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ID 
Rebecca A. Beynon 
KELLOGG, HUBE� HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sunmer Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

WPB#S71076.21 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jiamio@carltonfields.com 

Counsel for Morgan Stanley & Co. Incorporated 

16div-008156
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

Lori Gleim 
Greenberg Traurig 
777 S. Flagler Dr., Suite 300 East 
West Palm Beach, FL 33401 

WJ>B#571076.21 

CARLTON FIELDS WPB 

SERVICE LIST 

� 004/004 

Coleman v. Morgan Stanley 
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CARLTON FIELDS, P.A. 

BSPBRANTE 
222 LAKEVIEW A VENUE, SUITE I 400 

WEST P� BEACH, FLORIDA 33401-(il49 

Date! November 5, 2004 

To: Jack Scarola 

Jerold Solovy/Michael Brody 
Thomas Clare 
Rebecca Beynon/Mark Hansen 

From: Joyce Dillard, CLA 

Client/Matter No.: 47877/I 4092 

ATIORNEYS AT LAW 

MAILJNCi ADDRESS 
P.O. BOX ISO, WEST PALM BEACH, FL 33402·0150 

TEL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SBE£T 

I Phone Number I FaJCNumber 

(561) 686-6300 (561) 684-5816 

(312) 222-9350 (312) 840-7711 

(202) 879-5993 (202) 879-5200 

(202) 326-7900 (202) 326-7999 

(561) 659-7070 (561) 659-7368 

Employee No.: 

Total Number of Pae:es Beine: Transmitted, Iocludioe Cover Sheet: 6 

Message: 
Coleman v. Morgan Stanley & Co., Inc. 

�001/008 

To follow please find a copy of Morgan Stanley's Notice ofTaking Videotaped Depositions and 
Joseph lanno's letters of today's date. 

Clorlglnal to follow Via Regular Mail CJ Original wiU Not be Se11t �rlgirial wiU. follow via Overnight Courier 

••************•••••••w••M•*•************************•*••••••••••••••**********••••••*****************••• 

The illfonnation contllincd in this fncsimile message is atlOmey privileged and confidential information intmdcd imly for lhe use of the individual or 
ell city named above. If the reader of lhls message is not the intended recipient. YoU a.re hereb)' notified that any dissemination, distn"blnion or c0py of 
!his communication Is sirictly prohibited. If you have received lhis communication in error, pleiue immediate!)' notify U& by telephone (if long 
diotmicc, plClll;e call collect) and return lhe original me&sagc io us at lhc above address via the U.S. Postal Service. Tbank yo\l. 

************************••••t•t••··························•••••••M•*•*****************•••tt•t•••••••••• 

IF n-1eRE ARE': ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY us IMMSOIATELY AT: 
(561) 659-7070 

TELECOPIER OPERA.TOR; ----------.:...._-----------------

WPB#S66762.3 CARL TON F'IBLDS, P.A. 

TAMPA ORI ANDO TALUHAssrm WEST PALM BEACH ST. PETERSBURG MIAMI 
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CARLTON FIELDS 
ATTORNEYS AT LAW 

Jack Scarola, Esq. 
Searcy, Denney, et al. 
2139 Palm Beo<::h Lakes Blvd. 
West Palm Beach, Florida 33401 

Jerold Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 

330 N. Wabash, Suite 4400 
Ch l,cago, IL 60611 

November 5, 2004 

ATl.ANTA 
MIAMI 

ORIANDO 
ST. PaERSBURG 

TAUAHASSl111 
TAMPA 

� 002/006 

WEST PA1.M BEACH 

E•parcnlli 
222 Lakeview Aven1><1, Suilo 1400 
Wo1I Palm Beech, florlda 33401-6149 
p.o. Bax 150 
W••I Palm bocch, Florida 33402·01 �O 

56 l.6S9.7070 
561.6.59 .7369 lax 
..,._,cgrllDntJald•.ccm 

VIA FACSIMILE AND 
FEDERAL EXPRESS 

Re: Coleman (Parent} Holdings Inc. v. Morgan Stanley & Co. Inc. 

Dear Jack and Jerry: 

Please be advised tllat pursuant to the Court's ruling on November 4, 2004, we will 
depose Mr. Perelman in Florida on November l 7'h and l 81h and Mr. Gittis in Florida on 
November l 91h_ 

An amended deposition notice is enclosed. 

/jed 

Enclosure 

cc: Thomas Clore (w/encl.) 
Rebecca Beynon (w/encl.) 

WPB#5669J8.9 

Sincerely, 

16div-008159
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO; 03 CA·005045 AI 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

TO: ALL COUNSEL OF RECORD 

PLEASE TAKE NOTICE that pursuant to Fla.R.Civ.P. Rules 1.310 and 1.410, the 

undersigned counsel will take the deposition of the following: 

NAME: 

Ronald Perelman 

Howard Gittis 

DATEfflME: 

November 17·18, 2004 
at 9:00 a.m. 

November 19, 2004 
al 9;00 a.m. 

LOCATION: 

Carlton Fields, P .A 
222 Lakeview Ave., Suite 1400 
West Pahn Beach, FL 33401 

Carlton Fields, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Upon oral examination before a notary public or other officer authorized by law to take 

depositions in the State of Florida. The name and address of the videographer is Visual 

Evidence, 601 N. Dixie Highway, West Palm Beach, FL 33405. This examination may continue 

WPDl/58S732.2 
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from day to day until completed. The deposition is being taken for the purpose of discovery, for 

use at trial, or for such other pUiposes, as is permitted under the applicable and governing rules. 

Individuals who have a disabllitv that may need accommodation should contact the 
undersigned seven m days prior to the deposition. 

CERRTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by ' dQ... 
facsimile and Federal Express to all counsel of record listed below on this 5- day of 

November, 2004. 

Thomas D. Yannucci, P .C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel/or 
Morgan Stanley & Co. Incorporated 

WPB#S8S732.2 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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John Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza . 
Suite 4400 
Chicago, Illinois 60611 

WPB#SBS732.2 

CARLTON FIELDS WPB � 005/008 

SERVICE LIST 
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CARLTON FIELDS 

ATlANTA 
MIAMI 

ORIANDO 
Sl. P�YERS8URG 

TALIAHA55EE 
TAMPA 

laJ 006/006 

WEST PAl.M BEACH 

ATTORNEYS AT LAW Eopatont6 

Jack Scarola, Esq. 
Searcy, Denney, et al. 
2139 Palm Beach Lakes Blvd. 
West Palm Beoch, Florida 33401 

Jerold Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
330 N. Wabash, Suite 4400 
Chicago, IL 60611 

November 5, 2004 

222 lokevlew Av9�ue. Su ilo 14 00 
W.•t Palm 8oaeh, FlorJdg 33401.6149 

P.O. llo• 1:50 

W..11 Palm lleoch, Florida 33402-01.SO 

.561.659.70?0 
.S61.659 .7368 !tu< 
-.�rllonflclcls.cam 

VIA FACSIMILE AND 
FEDERAL EXPRESS 

Re: Coleman {Parent} Holdings Inc. v. Morgan Stanley & Co. Inc. 

Dear Jack and Jerry: 

Pursuant to the Court's ruling on November 4, 2004 with regard to Morgan Stanley's 
Motion for Protective Order regording CPH's Notice of Taking Videotaped Depositioris, please be 
advised that Morgan Stanley is not asserting that CPH or any of it$ affiliates or related entities 
made any misrepresentations or omissions in connection with the transaction forming the subject 
matter of CPH's complaint. 

Further, with regard to synergies, Morgon Stanley proposes to delete the language "ond 
on synergy analyses which MS&Co. received from CPH." From paragraph 43 of the Amended 
Ariswer and Amended Affirmative Defenses. Thus, this obviates the rieed for a deposition entirely 
on this topic. 

Please contact me if there are any questions. 

/jed 

cc: Thomas Clare {w/encl.J 

WPBtlSG6938.8 

Sincerely, 

LTrll_,,_,,�,·-��I 
lann01 Jr, 

-' r I , 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., · 

Plain.tiff, 
CASE NO: CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO. INC., 

Defendant. 

MORGAN STANLEY'S OBJECTIONS TO COLEMAN (PARENT) 
HOLDINGS INC.'S NINTH REpUEST FOR PRODUCTION OF DOCUMENTS 

Defendant, Morgan Stanley & Co. Incoiporated
. 

("Morgan Stanley''), pursuant to 

Fla.R.Civ.P. Rules 1.280 and 1.350, provides the following Responses and Objections to 

Coleman (Parent) Holdings Inc. 's (11CPH'') Ninth Request for Production of Documents to 

Morgan Stanley & Co. Inc. ("Document Request") served October 22, 2004. 

GENERAL OBJECTIONS 

The following general objections apply to the Document Request in its entirety and apply 

to each and every Document Request as if fully set forth with respect to each request: 

1. Morgan Stanley objects to the Document Request in its entirety to the extent that 

it seeks materials protected from disclosure by the attorney-client privilege, the attorney-work-

product doctrine, the common-interest doctrine, or any other applicable constitutional, statutory, 

or common-law privilege, doctrine, immunity, or rule. Pursuant to the Agreed Order Regarding 

Enlargement of Time to Prepare Privilege Log dated September 4, 2003, Morgan Stanley will 

exchange with CPH a categorization of documents not produced based on a claim of privilege or 

16div-008164
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discovery immunity withjn 30 days after Morgan Stanley's production of the documents from 

which the documents have been withheld on grounds of privilege or discovery immunity. 

2. Morgan Stanley objects to the Document Request because it seeks materials that 

are neither relevant nor likely to lead to the discovery of evidence related to Morgan Stanley's 

current net worth and to the subject matter of the pending action as framed by the pleadings in 

the above-captioned consolidated. actions. 

3. Morgan Stanley objects to the Document Request in its entirety to the extent that 

it seeks to impose obligations, including a continuing duty of supplementation, different from, or 

in addition to, those provided in the Florida Rules of Civil Procedure, discovery guidelines of 

this Court, and applicable case law. 

4. Morgan Stanley objects to the Document Request in it.s entirety to the extent that 

it seeks the production of documents in the possession of third parties and not within Morgan 

Stanley's possession, custody, or control. 

5. Morgan Stanley objects to the Document Request in its entirety to the extent that 

it seeks the production of documents that are publicly available or othenvise equally accessible 

to both parties, including deposition transcripts and court records. 

6. It should not be inferred from the form or substance of any objection or response 

contained herein that documents re&ponsive to any particular request exist. 

7. Morgan Stanley's responses to CPH's Document Request shall not be construed 

in any way as an admission that any definition provided by CPH is either factually correct or 

legally binding upon Morgan Stanley, or as a waiver of any of Morgan Stanley's objections, 

including, but not limited to, objections regarding discoverability and admissibility of 

documents. 

WP9#585875. I 2 
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8. Morgan Stanley's objections are based on its good-faith investigations and 

discovezy to date. Morgan Stanley expressly reserves the right to modify and supplement these 

objections. 

9. Subject only to Morgan Stanley Senior Funding, Inc.'s ("MSSF") objections, and 

this Court's prior rulings on cliscovery, all materials required to be produced by MSSF prior to 

October 22. 20041 the date of MSSF's voluntary dismissal of the companion case of Morgan 

Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., Case No. CA 03-5165-AI, 

have been produced. 

OBJECTIONS TO DEFINITIONS AND INSTRUCTIONS 

OBJECIJ.ONS: Morgan Stanley incorporates by reference its objections to the 

definitions as set forth in Morgan Stanley's Objections to CPH's First, Second, Third, Fourth, 

Fifth, Sixth, Seventh and Eighth Requests for Production of Docwnents. In addition, Morgan 

Stanley �as the following specific objections: 

SPECIFIC OBJECTIONS AND RESPONSES 

DOCUMENT REQUEST NO. 1: Produce any and all documents within your 

possession, custody, or control responsive to the Document Requests served upon MSSF in this 

case. 

RESPONSE: In addition to the general objections stated above, Morgan Stanley 

objects to this request on the grounds that it is imlevant, harassing, unduly burdensome, and 

seeks infoxmation that is neither protected by the work product and attorney client privileges nor 

reasonably calculated to lead to the discovery of aclmi$sib1e evidence. A •'party may obtain 

discovery regarding any matter, not privileged, that is relevant to the subject matter of the 

pending action ... reasonably calculated to lead to the discovery of admissible evidence." 

WPB#585875.l 3 
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Fla.R.Civ.P. l.280(b)(l). 'To allow discovery that is overly burdensome and that harasses, 

embarrasses, and annoys one's adversary would lead to a lack of public confidence in the 

credibility of the civil court process." Elkins v. Syken, 612 So.2d 517, 522 (Fla. 1997) 

(affirming district court's finding that extensive and overbroad discovery from experts has a 

chilling effect on the court process). Questions seeking answers immaterial to the issue of the 

case are "unduly and improperly burdensome." Wooten, Honeywell & Kest, P.A. v. Posner, 556 

So.2d 124S, 1247 (Fla. 5th DCA 1990) (quashing document discovery requiring information 

from parties unrelated to the case), Since MSSF is no longer a party to litigation before this 

Court, any document requests to MSSF would necessarily seek infounation that is not relevant or 

reasonably calculated to lead to the di,scovery of admissible evidence. 

Morgan Stanley will not produce documents responsive to this Request. 

WJ'BtmS87S.l 4 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 
� 

all counsel of record on the attached service list by facsimile and Federal Express on this tJ-

day of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Stree� N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark c. Hansen 
James M. Webster, m 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#S8S87S.I 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach� FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One mM Plaza, Suite 400 
Chicago, IL 6061 l 

WPB#S85875.l 

CARLTON FIELDS WPB �007/037 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MACANDREWS & FORBES HOLDINGS, INC.., 

Defendant(s). 

I 
��������������-

ORDER ON COLEJ\1AN (PARENT) HOLDINGS INC.'S MOTION FOR PROTECTIVE 
ORDER REGARDING THE DEPOSITION NOTICED FOR MR. GITTIS 

T HIS CAUSE came before the Court November 4, 2004 on Coleman ( Parent) Holdings, 

Inc.'s Motion for Protective Order Regarding the Deposition Noticed for Mr. Gittis, with all counsel 

present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Coleman (Parent) Holdings, lnc.'s Motion for 

Protective Order Regarding the Deposition Noticed for Mr. Gittis is Granted, in part. Mr. Gittis 

shall appear for deposition on November 24, 2004, from 9:00 a.m. to 5:00 p.m., or until such earlier 

time as the deposition is completed, at a mutually convenient site in New York City, unless by 12 

noon November 5, 2004 Defendant serves its notice setting Mr. Gittis for deposition November 19, 

2004 in either New York City or Palm Beach County, Florida, in which event Mr. Gittis shall 

appear as noticed. 
--

DONE AND ORDERED in West Palm Beach, P, each County, Florida this � day of 

November, 2004. 

ELIZABETH T. MAASS 

Circuit Court Judge 

16div-008170



copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, II 60611 

Mark C. Hansen, Esq. 

1615 M Street, NW, Suite 400 

Washington, DC 20036 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defcndant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 A I  

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC.., 

Defendant(s). 

ORDER ON COLElYIAN (PARENT) HOLDINGS INC.'S MOTION FOR 

PROTECTIVE ORDER REGARDING THE DEPOSITION NOTICED FOR MR. 

PERELMAN 

THIS CAUSE came before the Court November 4, 2004 on Coleman (Parent) 

Holdings, lnc.'s Motion for Protective Order Regarding the Deposition Noticed for Mr. 

Perelman, with all counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Coleman (Parent) Holdings, Inc.'s Motion for 

Protective Order Regarding the Deposition Noticed for Mr. Perelman is Granted, in part. 

Mr. Perelman shall appear for deposition on November 22 and 23, 2004, from 9:00 a.m. to 

5:00 p.m., or until such earlier time as the deposition is completed, at a mutually convenient 

site in New York City, unless by 12 noon November 5, 2004 Defendant serves its notice 

setting Mr. Perelman for deposition November 17 and 18, 2004 in either New York City or 

16div-008172



Palm Beach County, Florida, in which event Mr. Perelman shall appear as noticed. 

�___-! DONE AND ORDERED in West Palm Be , aim Beach County, Florida this _ 

day of November, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeviev.r Ave., Suite 1400 

West Palm Beach, FL 3340 I 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 60611 

Mark C. Hansen, Esq. 

1615 M Street, NW, Suite 400 

Washington, DC 20036 

ELIZABETH T. MAASS 

Circuit Comi Judge 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANL EY & CO., INC., 

Defendant(s). 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MAC ANDREWS & FORBES HOLDINGS, INC.., 

Defendant(s). 

ORDER ON COLEMAN (PARENT) HOLDINGS INC'S MOTION FOR PROTECTIVE 

ORDER REGARDING THE DEPOSITION NOTICED FOR MR. GITTIS 

THIS CAUSE came before the Court November 4, 2004 on Coleman (Parent) Holdings, 

Inc.'s Motion for Protective Order Regarding the Deposition Noticed for Mr. Gittis, with all counsel 

present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Coleman (Parent) Holdings, Inc.'s Motion for 

Protective Order Regarding the Deposition Noticed for Mr. Gittis is Granted, in part. Mr. Gittis 

shall appear for deposition on November 24, 2004, from 9:00 a.m. to 5:00 p.m., or until such earlier 

time as the deposition is completed, at a mutually convenient site in New York City, unless by 12 

noon November 5, 2004 Defendant serves its notice setting Mr. Gittis for deposition November 19, 

2004 in either New York City or Palm Beach County, Florida, in which event Mr. Gittis shall 

appear as noticed. 
� -

DONE AND ORDERED in West Palm Beach, E m each County, Florida this "::::, day of 

November, 2004. 

ELIZABETH T. MAASS 

Circuit Court Judge 

16div-008174



copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2 139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, II 606 1 1  

Mark C. Hansen, Esq. 

16 15 M Street, NW, Suite 400 

Washington, DC 20036 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ) . 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

VS. 

MACANDRE\VS & FORBES HOLDINGS, INC.., 

Defendant(s). 

I 
---------------

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S MOTION FOR 

PROTECTIVE ORDER REGARDING THE DEPOSITION NOTICED FOR MR. 

PERELMAN 

THIS CAUSE came before the Court November 4, 2004 on Coleman (Parent) 

Holdings, lnc.'s Motion for Protective Order Regarding the Deposition Noticed for Mr. 

Perelman, with all counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Coleman (Parent) Holdings, Inc.'s Motion for 

Protective Order Regarding the Deposition Noticed for Mr. Perelman is Granted, in part. 

Mr. Perelman shall appear for deposition on November 22 and 23, 2004, from 9:00 a.m. to 

5:00 p.m., or until such earlier time as the deposition is completed, at a mutually convenient 

site in New York City, unless by 12 noon November 5, 2004 Defendant serves its notice 

setting Mr. Perelman for deposition November 17 and 18, 2004 in either New York City or 

16div-008176



Palm Beach County, Florida, in which event Mr. Perelman shall appear as noticed. 

DONE AND ORDERED in West Palm Be , alm Beach County, Florida this r 
day of November, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, II 60611 

Mark C. Hansen, Esq. 

1615 M Street, NW, Suite 400 

Washington, DC 20036 

ELIZABETH T. MAASS 

Circuit Comi Judge 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

IN THE FIFTEENTH 1UDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON MOTION FOR PROTECTIVE ORDER 

THIS CAUSE came before the Court November 5, 2004 on Defendant Morgan 

Stanley & Co. Inc.'s Motion for Protective Order, with all counsel present. In open Court 

counsel stipulated that the Morgan Stanley personnel evaluations meet the requirements of 

Florida Statute §90.803 (6) (a). However, there is no stipulation that the items are not made 

inadmissible in evidence under other provisions of the Florida Evidence Code, including 

Florida Statute §90.803 (6) (b). Based on the proceedings before the Court and this 

stipulation, it is 

ORDERED AND ADJUDGED that Defendant Morgan Stanley & Co. Inc.'s Motion 

for Protective Order is Granted. The CPR depositions set October 29, 2004 shall not go 

forward. 

DONE AND ORDERED in West Palm Bea , aim Beach County, Florida this 5'v----... 

day of November, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Thomas D. Yannucci · 

655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, Il 60611 

Mark C. Hansen, Esq. 
1615 M Street, NW, Suite 400 
Washington, DC 20036 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN ST AN LEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant( s). 

ORDER ON MOTION FOR PROTECTIVE ORDER CONCERNING THE NOTICE 
OF T AKING VIDE.OT APED DEPOSITIONS SERVED BY COLEMAN (PARENT) 

HOLDINGS, INC. ON OCTOBER 18, 2004 

THIS CAUSE came before the Court November 4, 2004 on Defendant Morgan 

Stanley & Co. Inc.'s Motion for Protective Order Concerning the Notice of Taking 

Videotaped Depositions Served by Coleman (Parent) Holdings, Inc. on October 18, 2004, 

with both counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that if Defendant stipulates in writing by 12 noon 

November 5, 2004 that it docs not contend that Plaintiff o� any of its affiliates or related 
I 

entities made any misrepresentation or omission in connection with the transaction forming 

the subject matter of Plaintiffs Complaint other than as alleged in paragraph 43 of its 

Answer, Exhibit A to the Motion shall be deemed amended by intcrlineation to designate a 

corporate representative for the matters raised by paragraph 43 only. \Vhether or not the 

stipulation is made amending Exhibit A by interlineation, the Motion is hereby Denied. 
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DONE AND ORDERED in West Palm Beach, Pa e ch County, Florida this � 

day of November, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 
Chicago, 11 60611 

Mark C. Hansen, Esq. 
1615 M Street, NW, Suite 400 
Washington, DC 20036 

ELIZABETH T. MAASS 
Circuit Court Judge 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., I NC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

I N  AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, I NC., 

Plaintiff( s ), 

vs. 

MAC ANDREWS & FORBES HOLDINGS, INC .. , 

Defcndant(s). 

ORDER ON DEFENDANT MORGAN STANLEY & CO. INC.'S MOTION FOR 

PROTECTIVE ORDER CONCERNING THE NOTICE OF T AKING VIDEOTAPED 

DEPOSITIONS SERVED BY MACANDRE\VS & FORBES HOLDINGS, INC. ON 

OCTOBER 18, 2004 

THIS CAUSE came before the Couii November 4, 2004 on Defendant Morgan 

Stanley & Co. Inc.'s Motion for Protective Order Concerning the Notice of Taking 

Videotaped Depositions Served by MacAndrews & Forbes Holdings, Inc. on October 18, 

2004, with all counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Defendant's Motion is Granted, in part. (i) On 

or before November 12, 2004 for depositions already noticed and within 5 business days of 

the date of service of the notice for any deposition not yet noticed but in any event (ii) not 

less than 48 hours prior to the commencement of any deposition, MS & Co. shall notify 

Plaintiff in writing whether it contends there is a MSSF representative who would testify on 

the designated topic( s) other that the MS & Co. representative who will appear and, if so, 
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will give the name, address, and title of the person and commit to producing that person for 

deposition within 7 business days following completion of the scheduled deposition of the 

MS & Co. representative. 
� 

DONE AND ORDERED in West Palm Beach, P each County, Florida this _S__ 

day of November, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

\Vashington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, Il 60611 

Mark C. Hansen, Esq. 

1615 M Street, NW, Suite 400 

Washington, DC 20036 

ELIZABETH T. MAASS 

Circuit Court Judge 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

VS. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

lN THE FIFTEENTl-I JUDICIAL CIRCUIT 

TN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON MORGAN STANLEY & CO. INCORPORATED'S MOTION TO 

STRIKE EVIDENCE FROM COLEMAN (PARENT) HOLDINGS INC.'S MOTION 

TO AMEND ITS COMPLAINT TO SEEK PUNITIVE DAMAGES 

THIS CAUSE came before the Court November 5, 2004 on Morgan Stanley & Co. 

Incorporated's Motion to Strike Evidence from Coleman (Parent) Holdings lnc.'s Motion to 

Amend its Complaint to Seek Punitive Damages, with all counsel present. Based on the 

proceedings before the Court, it is 

ORDERE D  AND ADJUDGED that Morgan Stanley & Co. Incorporated's Motion to 

Strike Evidence from Coleman (Parent) Holdings Inc.'s Motion to Amend its Complaint to 

Seek Punitive Damages is Denied, without prejudice to Defendant's right to argue that 

certain assertions, arguments, or proffers made in Plaintiffs Motion to Amend its Complaint 

to Seek Punitive Damages should not be considered. 
---� 

DONE AND ORDERED in West Palm Bea Beach County, Florida this � 

day of November, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

\Vest Palm Beach, FL 33401 

ELIZABETH T. MAASS 

Circuit Court Judge 
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Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2 139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, I I 6061 1 

Mark C. Hansen, Esq. 

1 615 M Street, NW, Suite 400 

Washington, DC 20036 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDRE\VS & FORBES HOLDINGS, INC .. , 

Defendant( s). 

ORDER ON J\10TION FOR PROTECTIVE ORDER CONCERNING THE NOTICE 
OF T AKING VI DE.OT APED DEPOSITIONS SERVED BY COLEJ\1AN (PARENT) 

HOLDINGS, INC. ON OCTOBER 18, 2004 

THIS CAUSE came before the Court November 4, 2004 on Defendant Morgan 

Stanley & Co. Inc.'s Motion for Protective Order Concerning the Notice of Taking 

Videotaped Depositions Served by Coleman (Parent) Holdings, Inc. on October 18, 2004, 

with both counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that if Defendant stipulates in writing by 12 noon 

November 5, 2004 that it docs not contend that Plaintiff o� any of its affiliates or related 
I 

entities made any misrepresentation or omission in connection with the transaction forming 

the subject matter of Plaintiffs Complaint other than as alleged in paragraph 43 of its 

Answer, Exhibit A to the Motion shall be deemed amended by interlineation to designate a 

corporate representative for the matters raised by paragraph 43 only. Whether or not the 

stipulation is made amending Exhibit A by interlineation, the Motion is hereby Denied. 
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DONE AND ORDERED in West Palm Beach, Pa e ch County, Florida this �-

day of November, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2 139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, II (J06 l l 

Mark C. Hansen, Esq. 

1615 M Street, NW, Suite 400 

Washington, DC 20036 

ELIZABETH T. MAASS 

Circuit Court Judge 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

IN THE F IFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC . ., 

Defcndant(s). 

ORDER ON DEFENDANT l\10RGAN STANLEY & CO. INC.'S MOTION FOR 

PROTECTIVE ORDER CONCERNING THE NOTICE OF T AKING VIDEOTAPED 

DEPOSITIONS SERVED BY MACANDRE\VS & FORBES HOLDINGS, INC. ON 

OCTOBER 18, 2004 

THIS CAUSE came before the Court November 4, 2004 on Defendant Morgan 

Stanley & Co. lnc.'s Motion for Protective Order Concerning the Notice of Taking 

Videotaped Depositions Served by MacAndrews & Forbes Holdings, Inc. on October 18, 

2004, with all counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Defendant's Motion is Granted, in part. (i) On 

or before November 12, 2004 for depositions already noticed and within 5 business days of 

the date of service of the notice for any deposition not yet noticed but in any event (ii) not 

less than 48 hours prior to the commencement of any deposition, MS & Co. shall notify 

Plaintiff in writing whether it contends there is a MSSF representative who would testify on 

the designated topic(s) other that the MS & Co. representative who will appear and, if so, 
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\vill give the name, address, and title of the person and commit to producing that person for 

deposition within 7 business days following completion of the scheduled deposition of the 

MS & Co. representative. 

DONE AND ORDERED in West Palm Beach, P 
� 

each County, Florida this __S_ 

day of November, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 606 11 

Mark C. Hansen, Esq. 

1615 M Street, NW, Suite 400 

Washington, DC 20036 

ELIZABETH T. MAASS 

Circuit Court Judge 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

VS. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I 
����������������� 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

VS. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings Inc. will take the deposition 
upon oral examination of the following party pursuant to Florida Rule of Civil Procedure 1.310 
on the dates set forth below: 

DEPONENT 
Morgan Stanley & Co., Inc. on the topics 
identified on Exhibit A. 

DATE AND TIME 
November 23, 2004 

The deposition will be conducted at Esquire Deposition Services, 216 East 45th Street, 
New York, NY 10017 and will begin at 9:30 a.m. The depositions will be recorded by videotape 
and stenographic means. The videographer will be Esquire Deposition Services. The 
depositions will be taken before a person authorized to administer oaths and will continue day to 
day until completed. 

With respect to the depositions of Morgan Stanley & Co., Inc. ("MS&Co.") identified 
above, please designate one or more officers, directors, managing agents, or other persons to 
testify on your behalf and state the matters on which each person designated will testify. 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List this 8th day of November 2004. 

Dated: November 8, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

DocumentNumber: 1167384 

COLEMAN (PARENT) HOLDINGS INC. 

oneofitSAttOmeY ..,.._,----

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

- 2 -
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EV ANS, P .L.L.C. 
Sumner Square, 1615 M Street N. W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, k, Esq. 
CARL TON FIELDS, P.A. 

222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 
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Exhibit A 

CORPORATE DEPOSITION TOPICS 

1. Any payments or transfers received from American Household, Inc. by or on behalf of by 
MS & Co., Morgan Stanley Senior Funding, Inc. (" MSSF"), or any affiliate of MS&Co. 

2. The value of any interest of MS&Co., MSSF, or any affiliate of MS&Co. in American 
Household, Inc. on the following dates: (a) February 6, 2001; and (b) September 20, 2004. 

3. Any debts owed by American Household, Inc. to MS&Co., MSSF, or any affiliate of 
MS&Co., and any agreements concerning an assumption of any such indebtedness in connection 
with any transaction involving stock in American Household, Inc. 

4. Any mark-downs or write-offs taken by MS&Co., MSSF, or any affiliate of MS&Co. in 
connection with any debt owed by Sunbeam Corporation. 
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11/08/2004 16:22 FAX 

#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 
I 

����������������-

TN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., Case No. CA 03-5165 AI 

Plaintiff, 
vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 

RE-NOTICE OF HEARING 

�001/003 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for healing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

November 16, 2004 

8:45 a.m. 

Hon. Elizabeth ·1. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: Wachovia Bank N.A.'s Motion to Quash 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 

16div-008194



1110812004 16:23 FAX 

Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 Al 
Notice of Hearing 

�002/003 

I HEREBY CERTIFY that a true and coITect copy of the foregoing has been furnished by 

Fax and Fedex to all Counsel on the attached list, this 
• ff'..__. I � 7)·--17 A . .) . day of J {f!I. ,2004. �-
1 

I ,,. 
//···· . / _j/ ' I �� ,. 
----··-·-". / . ?�-- (___.£-..--<---

\.�. JACK SCAR.OLA 
Florida ,a·a�1No.: 169440 
Searcy/9enney Scarola 

Ba1phart & Shipley, P.A. 
2139'Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for CPH and MAFCO 

2 
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11/08/2004 16:23 FAX 

Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

. Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Jon L. Swergold, Esq. 
Ruden McClosky 
222 Lakeview A venue, #800 
West Palm Beach, FL 33401 

Lori Gleim, Esq. 
Greenberg Traurig 
TT! S . .Flagler Drive, Suite 300 East 
West Palm Beach, FL 33401 

3 

141003/003 

16div-008196



11/08/2004 17:32 FAX 141001/.012 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

COLEMAN (PARENT) HOLDINGS INC. 'S 
MOTION FOR PROTECTIVE ORDER 

Pursuant to Fla. R. Civ. P. l.280(c), Coleman (Parent) Holdings Inc. ("CPH"), by its 

attorneys, respectfully requests that this Court enter a Protective Order barring Morgan Stanley 

& Co., Inc. ("Morgan Stanley") from taking the deposition of a CPH corporate representative on 

Topics Two and Five as described in the notice of deposition attached hereto as Exhibit 1. In 

suppo11 of this motion, CPH states as follows: 

1. Morgan Stanley has served upon CPH a notice of deposition pursuant to Fla. R. 

Civ. P. I.310(b){6), stating its intent to depose a CPH corporate representative designated by 

CPH on five separate topics. Two topics - Topics Two and Five - are pertinent to the instant 

motion. Topic Two requests that the CPH representative address (id. at 1): 

All gains and/or losses experienced by CPH as a result of CPH's investment in 
The Coleman Company, including the value of all payments, consideration, and 
other financial benefits received by CPH, directly or indirectly, as a result of that 
investment. 

Topic Five requests that the CPH representative address (id. at 2): 

The balances due and available under any Mafco Finance Corp. (or Marvel IV 
Holdings Inc.) Credit Agreement or Mafco Holdings Inc. Guaranty (including any 
Amendments or Restatements) in the first and second quarters of 1998. 

On November 2, 2004, CPH notified Morgan Stanley that it objected to these two lines of 

inquiry as irrelevant. See 11/2/04 Letter from M. Brody to T. Clare at 1. Morgan Stanley, 

however, is persisting in its effort to take the corporate representative deposition on these topics. 
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11/08/2004 17:33 FAX !410021012 

Morgan Stanley should be barred from doing so because Topics Two and Five concern lines of 

inquiry that cannot possibly lead to the discovery of admissible evidence. 

2. With respect to Topic Two, Morgan Stanley has demanded testimony about "[alll 

gains and/or losses experienced by CPH" and "all payments, consideration, and other financial 

benefits received by <:;PH" for the entire (and lengthy) period of its investment in The Coleman 

Comnany. Inc. ("Coleman"). See Ex. 1 at 1 (emphasis added). Besides seeking an enormous 

quantity of historical information, this topic is irrelevant, because historical details of CPH's 

investment in Coleman, which began in 1989, have nothing to do with the issue in this case -

namely, whether Morgan Stanley defrauded CPH in 1998. · The 1998 fraud - and the resulting 

damage to CPH - are unrelated to how much Coleman was worth when CPH acquired it in 

1989 or the history of that investment since 1998. 

3. With respect to Topic Five, Morgan Stanley has demanded deposition testimony 

concerning "balances due and available" under any MAFCO credit agreement or guaranty "in 

the first and second quarters of 1998." See Ex. I at 2. But the credit status of MAFCO (a parent 

of CPH) during that time period - or in any time period, for that matter - has nothing to do 

with this case. Whether Morgan Stanley defrauded CPH does not tum in any way upon the 

credit status of CPH's parent. 

4. Rule l.280(c) provides that a Protective Order may issue where "good cause" 

exists. Because Topics Two and Five in Morgan Stanley's deposition notice involve factual 

issues that are unrelated to this lawsuit, good cause exists for the issuance of a Protective Order. 

See, e.g., Leonhardt v. Cammack, 327 So. 2d 848, 849 (Fla. 4th DCA 1976) (reversing trial 

court's denial of a protective order where the discovery sought "related to matters that were 

clearly not relevant to the subject matter of the pending action"). 

2 
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11/08/2004 17:33 FAX 
�003/012 

WHEREFORE, CPH requests a Protective Order barring Morgan Stanley from taking the 

deposition of a CPH corporate representative on Topics Two and Five, as set forth in the notice 

of deposition attached hereto as Exhibit 1. 

Dated: November g, 2004 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

#1176201 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 
-··--.. .. . l .ll.. _., •• "! . . / ,/"/'"·····-.) ' /,/ 

By:L.. .. . ·-· 
_ ... --··· ··_i,'.?t_. .. /.· (_, .. C�-<!/.A_. 

Oµ:e o:fits Attorneys ... ,l' !' // 
:,,,/ 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach. Florida 33402-3626 
(561) 686-6300 

3 
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�004 /012 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

(>/"A-Fax and Federal Express to all counsel on the attached list on this D' day of 

__.fU_o v_. _,. 2004. 
. ..... -

···---� •' ,. 
·' ,· ;--....__ i/ /. L--·· $"�._. .. • ( c.�{,,.._. 

JACK SCAROLA ""·-·· 
Florida ijar No.: 169440 
Se�9'-Denney Scarola 

B.,'.arnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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11/08/2004 17:34 FAX 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suite1400 
West Palm Beach, FL 3340 1 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

� 005/012 

COUNSEL LIST 
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11/08/2004 17:35 FAX 
�006/012 

11/03/2004 17:55 FAX --·------------- KIRKLAND & ELLIS LLP lilJOO:l/009 

IN THE FIFTBENTH JtJDICIAL CIRCUIT 
lN AND FOR PALM BEA.CH COUNTY, 
FLORIDA 

COLEMAN (P.AlU!NT') 'HOLDINGS INC., 
Phintift; CASB NO: CA 03-�045 AI 

vs. 

MORGAN STANLEY & CO. INC., 
D� 

AM.l{NDED Nona oFDEl'OsmoN 
P.J,EASB TAKE NOTICE tbat Defendant Morgan Stanley k Co. Im:orpttr.'lf'M ("Morgan 

�tanley") will take the depo&ition of Coleman (P;irent) HoldinS'J, lnl" .. ("CPH") through a CPI-I 

tcpre!entative or rcpresonwi.ves with knowledge OJI the follr:tMne; ln{lic:s. putauant to Flarido. 

Rulei; of Civil Procedure 1.280 llll� 1.310, on t.h11 ditta; llJ\d times si:;t fi>rtb below. The oral 

examination will 1:2ke place at Xirlc:bmd & 'BJli,. LLP, Citigroup Center, 1S3 Bast 53n1 Stteet, New 

Yoxk, NY 10022-4611. The dcpo&itir.m will he takon before 11 pmon authorized to admini�tvr 
oaths and recon\ed by �nngraphic and vickogni.pbie mCllJ!lJ. The video operator will be Esquire 
D�ositron Sr:r.vir:� nfZ16 B. 4511> Street in New York, NlllW Yotk. 

Tonic Renrese.atatlve 
The value of tl\fl warrant:; and otha wmidcration Umt Lawrcnoe 
CPH X'l:'c.rivM. Ii-nm SwihC8m pumwrt to the Au�st 12, Wlnoker · 1998 S...ttll"ll1\\'!l\tAP.n:cmcntbctween CPH an.d.Sunb� 
All gai!1$ mid/or k>t<.'!i1"A F.X}'IC!icnocd by CPH Ill! a re5Lllt of 
CPH':; invc.�tm.cnl in The Coleman Company, including 
the: Vllluc of all p&)'JllODb. conside.nltion, and other 
finan.cial benefits :reooived. by CPH, direotly or indirectly, 
M z. rc.,n]t of that invClltment. 
CPH' .s �oi5ion not to hedge its position iu the SUnbeam Glenn Dickel.\ 
stock that CPH rc.ccived from SlUlboam in connection 
with thG Fc;bmarv 27. 1998. 

Date&Tlme 
Novenibiir 18, 
2004, � 1:30 pm 

No"Vember · 10, 
2004, at 9:3Cl am 

N ovt:111btt lR. 
2004, at 9·.30 am 

EXHIBIT 

I 1 
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1110312004 17:56 FAX KIRKLAND & ELLIS !J.f.... ---- --

'l'o"Dic ReuresP.ntitti'fe 
The auihen:ticity, som:r.I\ creation. use, mai.ntBWlCe, and 
bU6ineEll pwpost?: of dnr:nm�ta produced and/or authored 
by CPH and/nr M;it;Andrcws & Patbae bearing lhe bates 
numbers idmtifi.cd in Attachment A. 
'Ibe bahuu:;1;11 r\uc and aveilable under any Mafc:o F"m\Ulce 
Coi:p. (or Mirvcl. T.V Roldinfta Inc.) Cr$dlt Agreement or 
Ma1Co H.nldmp Ino. Glwlmty ('meluding any j Amatdmenl:5 or ReatAtemen1B) in tbe first :;ind aecond 
111mrtt:tz; of 1998. 

2 

� 0071012 

�004/009 

Datc&Tlm� 
November 10. 
2004, llt 9:30 11111 

Nov�bcr 10, 
2004, pt 9:30 am 
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11/0312004 17:56 FAX --�--- ---------- KIRKLAND & ELLIS LLP 

. CEB.TD'lCAPi OE $BVICE 
I HElt'BBY CBltTIF'f that a tru.r. and ooneot copy oftb.e fu�iDg b.;l.s been :fi.lmWi.cd to 

oil COUll6el of record on the attached sl':l"Vicc list by Dcaimile lfllld .Federal Exp= mi tbi.<1 3d day 

ThQJna.sD. Yennucoi. P.C. 
LllWl'Cltce P. SeJDie (P1, Bm No. 618349) 
Thtnn83 A. Clare 
7.honette M. Brown 
Micha.el C. Occ!roiZZo 
KlRKLAND & :RLLIS LLP 
65:5 l:S111 Stree; N.w .• Saik: 1200 
Washington, D.C. 20005 
Telephone: (:?.OZ) fl79-.;i000 
Facsimile: (7.02) R79-5200 

Mark C. H:in�cn 
J""'e11 M. Wcbotcr, ill 
Rebocoa .A. Bc)'Ilon 
KEU.OGG, RUBERt HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M 81reet.N.W., Swte400 
Washington. D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202} 326.799!> 

Ct)UnS11l for: 
Mo1ypm Sranley d: Co. ln�1J1crrczt....d. 

CARLTON FJRLDEI, P.A. 
:222 �l'IW Ave., Suite 1400 
West P�hnBcacb, PL 33401 
Tclcphonc: (561) 659--7070 
'Facsimilo: {561} f>)!.1-13�- -
B-mail: jimm.o@carltonfields.�Qlll 

Id.I 008/012 

141005/009 
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ll/03/Z004 17:56 FA.I ------- KIRKLAND & ELLIS LLP 

Jack Scatola 
SEAllCY, DENNEY, SCAR.OLA, 
BAlU\'BAR])T & SBirLEY, l" .A. 
2139 Palm Beach LalrP� J3Jvd. 
WestPabnBcaob, FL 33409 
Jerold S. Sol1Jvy 
Micli.11r.l Bmdy 
,IJ:.NNER & BLOCK. LLC 
Om: IBM Plaza. Suit� 400 
Chico.go,n.. 60611 

SEJ'lVICE LJ§.X 

4 

!410091012 

�006/008 
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1110312004 17:56 FAX ·-- �RKLAND &: ELLIS ..YJ> __ 

: --�'j-------' 
MS r--· 90.Ji - • .  

r··�."t( • -•w-• . 
MS ___ ,:!!!:".!SI.._ .• --··--·-····· 

AttHhllll",nt A 

�010/012 

1410071009 
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11/03/2004 17:57 FAX KIRKLAND & �S JJ,P ----- -·---------- - �008/009 
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ll/03/Z004 17:57 FAX KIRKLAND &...EIJ..IS LLP ----- ·------------- . 

3 

�012/012 

�009/009 
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141001/003 

#230580/mep IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., Case No. CA 03-5045 AI 

Plaintiff, 
VS. 

MORGAN STANLEY & CO., INC., 

Defendant, 
I ����������������-

MORGAN STANLEY SENIOR FUNDING, INC., Case No. CA 03-5165 AI 

Plaintiff, 
vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

November 15, 2004 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room # 11. I 208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

(I) Coleman (Parent) Holdings Inc.' s Motion for Protective Order dated 1 I /8/04 

(2) Morgan Stanley's Motion for Protective Order re: CPH's Sixth Set of Requests for 
Admission and CPH's Notice of Taking Deposition dated 10122104 dated 11/5/04. 

16div-008209
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

� 002/003 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Fedex to all Counsel on the attached list, this h-;r;, .. __ day of ilJlJ V' , 2004. 

, . · ·  
./ 

JACK(SCAROLA 
FlotidaBar No.: 169440 
s£arcy Denney Scarola ,.. 

Barnhart & Shipley, P.A. 
213 9 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for CPH and MAFCO 

2 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 Al 
Notice of Hearing 

COUNSEL LIST 

Joseph Ianno, Ir., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas 0. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

3 
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312 527 0484 P.13/22 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

CASE NO. CA 03-5045 AI 
COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S OBJECTIONS 
TO MORGAN STANLEY & CO. INCORPORATED'S 

FOURTH SET OF REQUESTS FOR ADMISSION 

Coleman (Parent) Holdings Inc. ("CPH"), by and through its attorneys Jenner & 

Block LLP, and pursuant to Florida Rule of Civil Procedure 1.370 and the Court's October 14, 

2004 Order, objects to Morgan Stanley & Co. Incorporated's ("MS & Co . 's") Fourth Set of 

Requests for Admission ("Requests for Admission") as follows: 

INITIAL OBJECTIONS 

1. CPH objects on the buis that Morgan Stanley's Requests for Admission violate 

Rule 1.370(a) of the Florida Rules of Civil Procedure, as amended by 2003 Florida Court Order 

18 and effective January 1, 2004, which limits the number of requests for admission to 30 

requests. 

2. CPH objects on the basis that Morgan Stanley's 4th Requests for Admission are 

untimely. The Requests for Admission were served by facsimile at 9:32 p.m. on October 25, 

2004. Pursuant to Fla. R. Civ. P. 1.080(b)(5), service shall be deemed to have been made on 

October 26, 2004, which is less than 30 days prior to the deadline of November 24, 2004 for 

completing fact discovery. 

16div-008212
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3. CPH objects to the Requests for Admission on the basis that they are vague, 

ambiguous, overly broad, unduly burdensome, oppressive, abusive, vexatious, and excessively 

time-conswning as written. 

4. CPH objects to the Requests for Admission to the extent that they seek 

information not in CPH's possession, custody, or control. 

5. CPH objects to the Requests for Admission to the extent that the definitions, 

instructions, or the requests themselves incorrectly characterize the facts and evidence to be 

presented in this case. 

6., CPH objects to the Requests for Admission to the extent that they assume, imply 

or require any legal conclusions. 

7. CPH objects to the definition of"CPH" as ambiguous and overly broad. CPH 

will construe the term "CPH" to mean Coleman (Parent) Holdings Inc. 

8. CPH objects to the definition of"Coleman Transaction" as vague, ambiguous and 

overly broad to the extent that it includes "all related communications, agreements, and financing 

transactions." CPH will construe the term "Coleman Transactionu to mean the transaction by 

which CPH transferred its interest in The Coleman Company, Inc. to Sunbeam. 

9. CPH objects to the definition of"February 23, 1998 Letter" as a 

mischaracterization of the evidence and an incorrect reflection of the record. CPH will construe 

the term "February 23, 1998 Letter" as the letter marked as Morgan Stanley Exhibit 307. 

10. CPH objects to the definition of"February 27, 1998 Company Agreement" as 

vague, ambiguous and overly broad to the extent that it includes "all ... documents related to 

those Agreements." CPH will construe the term "February 27, 1998 Company Agreement" to 

16div-008213
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mean the Agreement and Plan of Merger dated February 27, 1998 among Sunbeam Corp., 

Camper Acquisition Corp., and The Coleman Company, Inc. 

1 1. CPH objects to the definition of "Mafco" as ambiguous and overly broad. CPH 

will construe the term "Mafco" to mean MacAndrews & Forbes Holdings, Inc. 

12. To the extent that CPH is ordered to respond to Morgan Stanley's Requests for 

Admission, CPH will do so subject to and without waiving these Initial Objections. CPH will 

incorporate, as though fully set forth herein, these Initial Objections into each of its responses. 

FURTHER OBJECTIONS 

Request No. 1. The February 23, 1998 Letter was drafted by counsel for CPH and 
signed by or on behalf of Coleman. · 

OBJECTION: 

Request No. 2. The February 23, 1998 Letter is one of the Confidentiality Agreements 
identified in the February 27, 1998 Company Agreement at section 7.2, and one of the 
Confidentiality Agreements identified in the February 27, 1998 Agreement at section 6.7. 

OBJECTION: 

Request No.3. CPH signed the February 27, 1998 Agreement without requesting from. 
Sunbeam copies of its interim :financial statements for the months (to date) of January or 
February 1998. 

OBJECTION: 

Request No. 4. CPH signed the February 27, 1998 Agreement without requesting from 
Sunbeam its actual net sales or net income (loss) to date in the first quarter of 1998. 

OBJECTION: 

Request No. 5. Before signing the February 27, 1998 Agreement, CPH learned that 50 
percent of Sunbeam's sales typically occurred in the last month of the quarter. 

-3 -
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OBJECTION: 

Request No. 6. In 1997 CPH had concerns about Sunbeam's "international sales 
pipeline fillings." 

OBJECTION: 

Request No. 7. In January 1998, CPR learned that the Sunbeam Research Analysts were 
decreasing their estimates of Sunbeam's earnings per share for 1998. 

OBJECTION: 

Reauest No. 8: On or around February 23, 1998, CPH representatives were told by 
Sunbeam representatives that Sunbeam's sales for January and February [1998] were "slow." 

OBJECTION: . 

Request No. 9: CPH received Sunbeam's 1997 Annual Report on form 10-K before 
March 30, 1998. 

OBJECTION: 

Request No. 10: Between March 19, 1998 and March 30, 1998, CPH did not request 
from either Sunbeam or Morgan Stanley the net sales (to date) that Sunbeam had recorded on its 
books and records for the first quarter of 1998. 

OBJECTION: 

Request No. 11: Between March 19, 1998 and March 30, 1998, CPH did not request 
from either Sunbeam or Morgan Stanley a projection of Sunbeam's net sales for Sunbeam's first 
quarter of 1998. 

-4. 
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JENNER AND BLOCK LLP 
312 527 0484 P.17/22 

Request No. 12: Between March 19, 1998 and March 30, 1998, CPH did not request 
from either Sunbeam or Morgan Stanley a projection of Sunbeam's net earnings (loss) for 
Sunbeam's first quarter of 1998. 

OBJECTION: 

Request No. 13: CPH made no inquiries of Sunbeam at the March 30, 1998 closing of 
the Coleman Transaction about Sunbeam's actual (to date) net sales or net earnings (loss) for the 
first quarter of 1998. 

OBJECTION: 

Reguest No. 14: CPH did not request from Sunbeam, Arthur Andersen, or Morgan 
Stanley a copy of any comfort letter issued by Arthur Andersen to any person in connection with 
the Coleman Transaction before the closing of the Coleman Transaction. 

OBJECTION: 

Request No. 15: The Coleman Transaction involved a transaction negotiated at arm's 
length by two large, sophisticated, and publicly traded corporations that were represented by 
prominent, highly paid advisors: Morgan Stanley, Skadden Arps, and Arthur Andersen for 
Sunbeam, and Credit Suisse First Boston and Wachtell, Lipton, Rosen & Katz for The Coleman 
Company. 

OBJECTION: 

Request No. 16: Between December 1, 1997 and March 31, 1998, Sunbeam made the 
only proposal to CPH or Coleman's shareholders to acquire Coleman in whole or in part, 
whether by purchase of stock or assets. 

OBJECTION: 

-5 -
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Request No. 17: A Sunbeam representative orally presented Sunbeam's Long Range 
Strategic Plan on February 23, 1998. 

OBJECTION: 

Request No. 18: Each of the following statements in CPH Exhibit 9 is a statement of 
subjective opinion: 

(a) "Sunbeam represents an attractive growth story and investment 
opportunity." 

(b) "Sunbeam has undergone a profound transformation since the arrival of 
new management in July 1996." 

( c) Sunbeam has "renewed focus on profitability and growth." 

(d) There is "tremendous intrinsic value in Sunbeam." 

( e) Sunbeam had a "strong management team that is opportunistic but 
disciplined." 

(f) Sunbeam had a "valuable opportunity to penetrate and become a global 
market leader of branded consumer devices." 

OBJECTION: 

Request No. 19: The 1998 and 1999 estimates on pages CP026296 and CP026297 of 
CPH Exhibit 9 were from an Oppenheimer research report dated December 11, 1997. 

OBJECTION: 

Request No. 20: Each of the following statements, which CPH alleges were made on 
February 23, 1998, is a projection of future performance: 

(a) that in 1998 Sunbeam expected significant growth in sales and earnings 
over and above 1997 levels; 

-6 -
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(b) that Sunbeam's 1998 revenues were expected to increase by 34 percent 
over 1997 levels; · 

(c) that Sunbeam's 1999 revenues were expected to increase 25 percent over 
1998 levels; . 

(d) that Sunbeam's gross was expected to increase by 31 percent in both 1998 
and 1999; 

(e) that Sunbeam would "meet or exceed Wall Street's expectations for 
Sunbeam's earnings estimates" for 1998; 

(t) that "analysts' favorable 1998 earnings estimates of$1.90 to $2.12 per 
share were low"; or 

(g) that "Sunbeam's plan to earn $2.20 per share in 1998 were easily 
achievable and probably low." 

OBJECTION: 

Request No. 21: A statement made on March 19, 1998 that Sunbeam's net sales for the 
first quarter of 1998 may be lower than the range of Wall Street analysts" estimates is a 

projection of future performance. 

OBJECTION: 

Request No. 22: A statement made on March 19, 1998 that Sunbeam's net sales for the 
first quarter of 1998 are expected to exceed 1997 first quarter net sales is a projection of future 
performance. 

OBJECTION: 

Request No. 23: CPH or Mafco requested Sunbeam stock as part of the consideration 
for CPH's interest in Coleman. 

OBJECTION: 

-7 -
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Request No. 24. CPH or Mafco requested expedited Hart-Scott-Rodino approval for the 

Transaction to allow the Transaction to close before or at the end of the first quarter of 1998. 

OBJECTION: 

Request No. 25. Between February 27, 1998 and March 30, 1998 CPH did not exercise 
its rights, pursuant to section 6.7 of the February 27, 1998 Agreement, to access Sunbeam's 
books, records, properties, plants, and personnel. 

OBJECTION: 

Request No. 26. The documents listed in the attached Exhibits A and B are what they 
purport to be or are othenvise true and authentic copies of original documents within the 
meaning of Florida Evidence Code§ 90.901. 

OBJECTION: CPR objects to this request on the basis that it is overly broad, unduly 

burdensome, oppressive, abusive, vexatious, and excessively time consuming as written. 

Exhibits A and B contain thousands of pages of docmnents, including documents plainly 

authored by Morgan Stanley and third parties. 

Request No. 27. The documents listed in the attached Exhibits A and B are business 
records within the meaning of Florida Evidence Code § 90.803(6). 

OBJECTION: CPH objects to this request on. the basis that it is overly broad, unduly 

burdensome, oppressive, abusive, vexatious, and excessively time consuming as written. 

-8 -
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Exhibits A and B contain thousands of pages of documents, including documents plainly 

authored by Morgan Stanley and third parties. 

Request No. 28: CPR authored the documents listed in the attached Exhibit B. 

OBJECTION: CPH objects to this request on the basis that it is overly broad, unduly 

burdensome, oppressive, abusive, vexatious, and excessively time consuming as written. Exhibit 

B includes thousands of pages of documents, including documents plainly authored by Morgan 

Stanley and third parties. 

Dated: November 8, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

� 
One of Its Attorneys 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

-9 -
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 

facsimile and federal express to counsel listed below on this gth day of November, 2004: 

Document Number: 1175048 

Thomas A. Clare 
KIRKLAND & ELLIS 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr. 
CARLTON FIELDS 
222 Lakeview Avenue 
Suite 1400 
West Palm Beach, Florida 33401 

Mark C. Hansen 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P .L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

B . 

Deirdre E. Connell 

TOTAL P.22 16div-008221
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IN THE FIBTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

I 
MORGAN STANLEY & CO., INC., 

Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S OBJECTIONS 
TO MORGAN STANLEY & CO. INCORPORATED'S 

FIFfH SET OF INTERROGATORIES 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH'1, by its attorneys and pursuant to the 

Florida Rules of Civil Procedure 1.280 and 1.340 and the Court's October 14, 2004 Order, 

hereby objects to Morgan Stanley & Co., Inc.'s ("MS & Co.'s") Fifth Set of Interrogatories as 

follows: 

INITIAL OBJECTIONS 

1. CPR objects to defendant's Interrogatories, including all Definitions and 

Instructions, to the extent they purport to impose upon CPH any requirements that exceed or are 

inconsistent with the Florida Rules of Civil Procedure or any other applicable rule or court order. 

CPH will comply with the applicable rules and law. 

2. CPH objects to defendant's interrogatories to the extent that they seek information 

protected from disclosure by the attorney-client privilege, the work product doctrine, or any 

other privilege, doctrine, immunity, or rule. CPH reserves the right to assert any and all 

privileges to which CPR
.
is entitled under the law. 
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3. CPH objects to the definition of "CPH" and "MAFCO" to the extent it includes 

CPH's counsel in this litigation. CPH interprets these definitions to exclude Jenner & Block, 

LLC and Searcy Denney Scarola Barnhart & Shipley P.A. 

4. CPH's response to any interrogatory is not intended and should not be construed 

as an acknowledgment that the requested information is relevant or that any persons identified 

actually possess knowledge or information relevant to the subject matter of this action. 

5. CPH's objections and responses are based on a good-faith investigation. CPH 

expressly reserves the right to amend and/or modify its objections and responses. 

6. CPH will respond to Morgan Stanley's interrogatories within 30 days of service 

without waiving the Initial Objections. CPH will incorporate, as though fully set forth therein, 

these Initial Objections into each its responses. 

FURTHER OBJECTIONS 

INTERROGATORY 1: Identify every instance in which Mafco or CPH engaged or 

retained Morgan Stanley between January 1, 1993 and March 30, 1998. Your response should 
identify the nature, subject, and purpose of each such engagement, the transaction or proposed 
transaction contemplated by each such engagement, and the name(s) of any Morgan Stanley 
employee or agents retained or consulted by Mafco or CPH. 

OBJECTION: CPH objects to this interrogatory as unduly burdensome because it 

seeks information already in the possession of Morgan Stanley and "every instance" in which 

Morgan Stanley was engaged or retained between five and ten years· ago. CPH also notes that 

Interrogatory No. 1 constitutes multiple separate interrogatories. 

INTERROGATORY l: Identify all communications between Coleman, CPH, or Mafco (or 
any of their attorneys or financial advisors) and Sunbeam, Arthur Andersen, Morgan Stanley, or 

Skadden Arps between March 19, 1998 and March 30, 1998 concerning Sunbeam's sales during 
the first quarter of 1998, Sunbeam's March 19, 1998 Press Release, or any of the information 
contained in Sunbeam's March 19, 1998 Press Release. 

OBJECTION: 

-2-
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INTERROGATORY 3: Identify all inquiries or requests for information that Coleman, 
CPH, or Mafco (or any of their attorneys or financial advisors) made to Sunbeam, Arthur 
Andersen, Morgan Stanley, or Skadden Arps regarding Sunbeam's history, operations, financial 
performance, or projection that Sunbeam, Arthur Andersen, Morgan Stanley, or Skadden Arps 
failed or refused to answer. 

OBJECTION: Morgan Stanley has exceeded any conceivable calculation of its 

3 0 permissible interrogatories under Rule 1.340 of the Florida Rules of Civil Procedure without 

securing the agreement of plaintiff or a court order. 

INTERROGATORY 4: For each·of Morgan Stanley's Second, Third, and Fourth Set of 
Requests for Admission that CPH has denied, in whole or in part, state each fact that supports the 
denial. If CPH's denial is related to its objection to Morgan Stanley's definition of the term 
"CPH" in the Requests for Admission, state how CPH's response to the Request for Admission 
would change if C.PH applied Morgan Stanley definition. 

OBJECTION: Morgan Stanley has exceeded any conceivable calculation of its 30 

permissible interrogatories under Rule 1.340 of the Florida Rules of Civil Procedure without 

securing the agreement of plaintiff or a court order. CPH further objects to Interrogatory No. 4 

as overbroad insofar as it seeks identification of "all facts" that support CPH's denial of the 

requests for admission. CPH also notes that Interrogatory No. 4 constitutes multiple separate 

interrogatories. 

INTERROGATORY S: State the value that CPH and/or Mafco ascribed to the warrants 
that they received from Sunbeam pursuant to the August 12, 12998 settlement between CPH and 
Sunbeam, including but not limited to the value that CPH and Mafco placed upon the warrants 
for tax or accounting purposes and an identification of all persons from CPH, Mafco, or their 
outside advisors involved in the valuation. 

OBJECTION: Morgan Stanley has exceeded any conceivable calculation of its 

30 permissible interrogatories under Rule 1.340 of the Florida Rules of Civil Procedure without 

·3. 
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securing the agreement of plaintiff or a court order. CPH further objects that the interrogatory is 

overbroad and not reasonably calculated to lead to the discovery of admissible evidence to extent 

that the interrogatory is not limited as to time. Only the current valuation of the warrants is 

relevant. CPH further objects that the tax and accounting treatment of the warrants is not a 

relevant issue in this case; CPH has not placed its tax treatment of the warrants at issue and 

Morgan Stanley has failed to show that it is unable to obtain discovery concerning the value of 

the warrants from other sources. Indeed, the parties have scheduled the corporate deposition of 

CPH on the value of the warrants. 

INTERROGATORY 6: Identify every potential bidder and/or acquirer for Coleman that 
discussed a proposed acquisition of Coleman with Mafco, CPH or Coleman between January l, 
1997 and March 30, 1998, including without limitation ''the most likely potential bidder" 
referenced at CPH 0634057 of the 2/25/98 Coleman Board Meeting Minutes. Your response 
should include the dates, terms and outcome of any such discussions. 

OBJECTION: Morgan Stanley has exceeded any conceivable calculation of its 

30 permissible interrogatories under Rule 1.340 of the Florida Rules of Civil Procedure without 

securing the agreement of plaintiff or a court order. CPH further objects that the interrogatory is 

not reasonably calculated to lead to the discovery of admissible evidence. 

Dated: November 8, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(3 12) 222-9350 

Attorneys for Coleman (Parent) Holdings Inc. 

-4-

As to objections: 

1' 
John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 

facsimile and federal express to counsel listed below on this 8th day of November, 2004: 

Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen 
Kellogg, Huber, Hansen, Todd 

& EVANS, P .L.L.C. 

Sumner Square, 1615 M StreetN.W. 
Suite 400 
Washington, D.C. 20036·3209 

DocumentNumber: 1171861 

16div-008226



NOV-08-2004 17:24 JENNER AND BLOCK LLP 
312 527 0484 P.03/22 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
1N AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS INC.'S OBJECTIONS 
TO MORGAN STANLEY & CO. INCORPORATED'S 

EIGHTH JNINTHJ REQUEST FOR PRODUCTION OF DOCUMENTS 

Coleman (Parent) Holdings Inc. ("CPH"), by and through its attorneys Jenner & Block 

LLP, and pursuant to Rules 1.280 and 1.350 of the Florida Rules of Civil Procedure and the 

Court's October 14, 2004 Order, objects to Morgan Stanley & Co. Incorporated's ("MS & 

Co.'s") Eighth [Ninth] Request for Production of Documents ("Requests for Production") as 

follows: 

INITIAL OBJECTIONS 

1. CPH objects to the Requests for Production, including all Definitions and 

Instructions, to the extent that they purport to impose upon CPH any requirements that exceed or 

are inconsistent with the requirements of the Florida Rules of Civil Procedure or any other 

applicable rule or court order. 

2. CPH objects to the Requests for Production to the extent that they seek the 

production of any documents or information protected from discovery by reason of the attorney-

client privilege, the work product doctrine, or any other applicable privilege, doctrine, immunity, 

or rule. CPH reserves the right to assert any and all privileges to which CPR is entitled under the 

law. CPH will provide a log of documents withheld from production on the basis of the 
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attorney-client privilege, the work product doctrine, or any other applicable privilege, doctrine, 

immunity, or rule. 

3. CPH objects to Instruction 3 to the extent it purports to require CPH's counsel, 

consultants, and/or experts in this litigation to produce docwnents. CPH interprets Instruction 

No. 3 to exclude CPH's counsel, consultants, and experts in this litigation. 

4. CPH objects to Definition No. 7 as vague, ambiguous, and overbroad insofar as it 

purports to include ''where applicable" a party's "officers, directors, employees, partners, 

corporate parent, subsidiaries or affiliates." CPR will interpret the term "plaintiff' to mean CPH 

and "defendant" to mean MS&Co. 

5. CPH objects to the extent that any Request for Production seeks documents that 

are in the public domain and accessible to all parties. Jn responding to the Requests for 

Production, CPH will produce publicly-available documents to the extent that copies exist in 

CPH's files of otherwise non-public information responsive to these requests. 

6. CPR objects to the definitions of"CPH" and "MAFCO" to the extent they include 

CPH's and MAFCO's counsel in this litigation. CPH interprets these definitions to exclude 

Jenner & Block LLP and Searcy Denney Scarola Barnhart & Shipley P.A., and their respective 

attorneys. 

7. By stating that CPH will produce documents responsive to a particular document 

request, CPH does not represent that any such docwnents exist. Rather, CPH is responding that 

to the extent such documents are located, they will be produced. 

8. By stating that CPH will produce responsive documents, CPH does not concede 

the relevance of any of the produced documents to the subject matter of this litigation or to the 

admissibility of those documents at trial. 

-2-
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9. CPH's objections and responses are based on a good-faith search for documents 

within CPH's possession, custody, and control. CPH expressly reserves the right to amend 

and/or modify its objections and responses. 

10. CPH will respond to Morgan Stanley's document requests within 30 days of 

service without waiving the Initial Objections. CPH will incorporate, as though fully set forth 

therein, these Initial Objections into each of its responses. 

FURTHER OBJECTIONS 

Request No. 1. All documents not previously produced or provided by CPH that are 
responsive to any Request for the Production ofDocwnents that Morgan Stanley has served upon 
CPH in the above captioned cases. 

OBJECTION: 

Request No. 2. All documents concerning any proposed sale of CPH's interest in 
Coleman, including without limitation all documents concerning communications with potential 
buyers and investment bankers, bet:ween January 1, 1997 and March 31, 1998. 

OBJECTION: CPH objects to this request as overbroad and not reasonably calculated to 

lead to the discovery of admissible evidence. 

Request No. 3. All documents from January 1, 1996 and March 31, 1998 concerning the 
valuation of Coleman, including without limitation all documents concerning any valuation of 
Coleman performed by Chase Securities and all studies done to support all valuations. 

OBJECTION: CPH objects to this request as not reasonably calculated to lead to the 

discovery of admissible evidence. CPH :further objects to this request overbroad as to the time 

period requested. CPR further objects to this request as containing an implicit untrue assumption 

in that CPH is not aware of any valuation of Coleman performed by Chase Securities on behalf 

ofCPH. 

Request No. 4. All documents concerning the value of the warrants and other 
consideration that CPH received from Sunbeam pursuant to the August 12, 1998 Settlement 
Agreement between CPH and Sunbeam. 

-3-
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OBJECTION: CPH objects to this request to the extent that it calls for the production of 

documents protected by the attorney-client privilege, work product doctrine, and the 

accountants' privilege. CPH further objects to this request to the extent that it calls for the 

production of "all documents'' concerning the value of the warrants. CPH further objects to this 

request as overbroad and as not reasonably calculated to lead to the discovery of admissible 

evidence to extent that the request is not liniited as to time. Only the current valuation of the 

warrants is relevant. CPH further objects to this request as vague and ambiguous in its use of the 

term "value," which is susceptible to different meanings. CPH will interpret ''value" to mean 

economic value. CPH further objects to this request as vague and ambiguous to the extent that it 

refers to "other consideration" received by CPH pursuant to the August 12, 1998 Settlement 

Agreement. 

Dated: November 8, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

� 
One ofits Attorneys 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

-4-
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CERTIFICATE OF SERVICE 

3 12 527 0484 P.07/22 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 

facsimile and federal express to counsel listed below on this 8th day of November, 2004: 

Thomas A. Clare 
KlRKLAND & ELLIS 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington,D.C. 20005 

Joseph Ianno, Jr. 
CARLTON FIELDS 
222 Lakeview Avenue 
Suite 1400 
West Palm Beach, Florida 33401 

Mark C. Hansen 
Kellogg, Huber, Hansen, Todd 

& Ev ANS, P .L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite400 
Washington, D.C. 20036-3209 

Document Number: 1171757 

Deirdre E. Connell 
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FAX TRANSMITTAL 

Date: lllovernber9,2004 

To: Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

John Scarola, Esq. 

Mark C. Hansen, Esq. 

From: Michael T. Brody 
312 923-2711 

Employee Nwnber: 

312 527 0484 P.01/06 

JENNER�BLOCK 

Jenner lk Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312 222·9350 
wwwJenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: (202) 879-5200 
Voice: (202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Fax: (561) 684-5816 (before S PM) 
Voice: (561) 686-6350, Ext. 140 

Fax: (202) 326-7999 
Voice: (202) 326-7900 

Client Number: 41198-10003 

Important: This message is intended only fir the use of die individual or entity to which it is addressed, and may contain infonnalion that is attorney 
work product, privileged, confidential, and exempt Jiom dis�oswc: under applicable law. If the ,oader of this message is not the intended recipient. or the 
employee or agent responsible for delivering tie message to the intended 'ecipient, you arc hereby notified that any dissemination, distribution, or copying 
of this communication Is strictly prohibited. If you have receivad this communication in error, please notify us imnediately by tdephone, and return the 
original message to w at the above address via postal service. Thank you. 

Message: 

Total number of pages including this cover sheet: (, Time Sent: 

If you do not receive all pages, please call: 312 222-9350 Sent By: 

Secretary: Caryn Jo Geisler Ex.tension: 6490 
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t 

JENNERZSr.BLOCK 

November 9, 2004 

VIA FACSIMILE 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N�W. 
Suite-1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Jenner&: Block LLP 

One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-g350 
wwwJenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 84<>-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, DC 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et aL 

Dear Tom: 

I enclose an amended notice of deposition for Morgan Stanley & Co. pursuant to Rule 1.310. 
This notice amends our earlier notice of deposition with respect to the value of American 
Household, Inc. (the topics listed in Exhibit B of our October 18, 2004 notice) and narrows and 
focuses the topics concerning AHi as to which Morgan Stanley is to testify. We have noticed the 
deposition for November 23, 2004 based on our understanding that Morgan Stanley plans to 
designate Mr. Petrick to testify on the topics relating to AHi. 

Very truly yours, 

�7.� 
Michael T. Brody { 

MTB/sae 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

Document Number: 1177426 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

����������������---'/ 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et a/., 

Defendants. 

312 527 0484 P.03/06 

THE FIFTEENTH JUDIClAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 Al 

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
WestPahn Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N. W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings Inc. will take the deposition 
upon oral exainination of the following party pursuant to Florida Rule of Civil Procedure 1.310 
on the dates set forth below: 

DEPONENT 
Morgan Stanley & Co., Inc� on the topics 
identified on Exhibit A. 

DATE AND TIME 
November 23, 2004 

The deposition will be conducted at Esquire Deposition Services, 216 East 45th Street, 
New York, NY 10017 and will begin at 9:30 a.m. The depositions will be recorded by videotape 
and stenographic means. The videographer will be Esquire Deposition Services. The 
depositions will be taken before a person authorized to administer oaths and will continue day to 
day until completed. 

With respect to the depositions of Morgan Stanley & Co., Inc. ("MS&Co.") identified 
above, please designate one or more officers, directors, managing agents, or other persons to 
testify on your behalf and state the matters on which each person designated will testify. 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List this 8th day of November 2004. 

Dated: November 8, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP. 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Document Number: 1167384 

COLEMAN (PAREN1) HOLDINGS INC. 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2 -
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & .EVANS, P .L.L.C. 

Sumner Square, 1615 M StreetN.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. . 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr�, Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

312 527 0484 P.05/06 
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Exhibit A 

CORPORATE DEPOSITION TOPICS 

312 527 0484 P.06/06 

1. Any payments or transfers received from American Household, Inc. by or on behalf of by 
MS & Co., Morgan Stanley Senior Funding, Inc. ("MSSF''), or any affiliate of MS&Co. 

2. The value of any interest of MS&Co., MSSF, or any affiliate of MS&Co. in American 
Household, Inc. on the following dates: (a) February 6, 2001; and (b) September 20, 2004. 

3. Any debts owed.by American Household, Inc. to MS&Co., MSSF, or any affiliate of 
MS&Co., and any agreements concerning an assumption of any such indebtedness in connection 
with any transaction involving stock in American Household, Inc. 

4. Any mark-downs or write-offs taken by MS&Co., MSSF, or any affiliate ofMS&Co. in 
connection with any debt owed by Sunbeam Corporation. 

TOTAL P.06 

16div-008237



1 1/09/2004 12:08 FAX 56 1 859 7388 CARLTON FIELDS WPB � 002/029 

IN Tim FIFTEENTH JUDICW.. CIRCUIT 
IN AND FOR PALM BEACH COUNTY. 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC .• 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & co., me., 
Defendant. 

MOTION FOR PROTECTIVE ORDER TO PRECLUDE UNNECESSARY AND 
DUPLICATIVE RULE 1.310 DEPOSITION TESTIMONY REGARDING FEES 

AND EXPENSES BECEIVED BY MORGAN STANJ.,EY 

Defendant Morgan Stanley & Co. Incorporated ('"Morgan Stanley>) requests that this 

Court enter a protective order pursuant to Fla. R. Civ. P. l.280(c) that excuses Morgan Stanley 

from responding to Coleman (Parent) Holdings Inc. 's ("CPR'') Amended Notice of Taking 

Videotaped Deposition dated November 3, 2004. The fee and expense infonnati.on requested in 

the Amended Notice has already been provided to CPH in a verified written respoDSe compiled 

by knowledgeable Morgan Stanley employees from Morgan Stanley's :financial books and 

records. A protective order is necessary to protect Morgan Stanley :frODl the annoyance, burden, 

and expense of providing this same information a.gain in an expensive, time-consuming, and 

inefficient co1porate representative deposition, especially as the parties endeavor to complete 

discovery within the tight timeframe established by the Court. 

In support of its Motio� Morgan Stanley states as follows: 

UNDISPUTED FACTS 

1. On October 29, 2004, Morgan Stanley provided to CPH a verified written 

submission describing the revenue, fees. and expenses that Morgan Stanley received from 

Sunbeam (the "Verified Response") (Ex. 1 ). By agreement of the parties, the Verified Response 
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was provided by Morgan Stanley to respond to prior discovery requests served by CPH 

requesting that information. 

2. The Verified Response provides detailed information about the revenue, fees, and 

expenses that Morgan Stanley received from Sunbeam from all aspects of its engagements for 

Sllllbeam. The Verified Response contains total and line-item information regarding the 

revenues received by Morgan Stanley from. the provision of financial advisory services in 

connection with Sunbeam's acquisitions of Coleman, First Alert, and Signature Brands. the 

revenues received by Morgan Stanley in connection with Sunbeam's offering of Zero-Coupon 

Convertible Debentures, and the revenues received by Morgan Stanley in connection with 

Morgan Stanley's loan to Sunbeam. (Jd.) 

3. Morgan· Stanley controllers compiled the infonnation in the Verified Response 

from Morgan Stanley's records. Given the broad scope of the revenue information requested by 

CPH, the Verified Response required input :from several controllers, including individuals with 

coverage responsibility for each of the three types of engagements identified in Paragraph 2. 

4. The Verified Response is verified by an officer of Morgan Stanley and is binding 

on Morgan Stanley in this action. James F. Doyle, a Morgan Stanley Vice President, verified the 

Verified Response on behalf of Morgan Stanley. (Id. at 3.) 

5. · On November 4, counsel for CPH infonned Morgan Stanley's counsel that, 

despite the comprehensive revenue information contained in the Verified' Response, CPH 

intended to proceed with a Rule 1.310 deposition of a Morgan Stanley corporate representative 

on the following deposition topic: 

All fees, expenses, other compensation. or assets billed by or otherwise due by 
Morgan Stanley & Co., Inc. ("MS"), Morgan Stanley Senior Funding ("MSSF'), 
or any of their affiliates concerning or on behalf of Sunbeam Corp. (including 
American Household, Inc.) and all fees, expenses, other compensation, or assets 

2 
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provided by or on behalf of Sunbeam Corp. (including American Household, Inc.) 
to MS, MSSF, or any of their affiliates. 

la! 004/029 

(Nov. 3, 2004 Am. Notice of Taking Video. Dep. at 4 (Ex. 2); Nov. 4, 2004 Letter from M. 

Brody to J. Ianno (Ex. 3).) CPH noticed the deposition for November 11, 2004, the date 

previously discussed by the parties for a deposition on this topic if one was "reasonably 

necessary'' following Morgan Stanley's Verified Response. (Oct. 22, 2004 Letter from T. Clare 

to M. Brody (Ex. 4).) 
6. On November 5, counsel for Mor$an Stanley objected to the Amended Notice of 

Videotaped Deposition. (Nov. 5, 2005 Letter from T. Clare to M. Brody (Ex. 5).) Morgan 

Stanley further offered, if CPH reasonably required additional information or clarification of any 

of the information presented in the Verified. Response1 to provide that information or clarification 

in a written supplement to the Verified Response. (Id.) CPH refused, insisting that the parties 

proceed with a Rule 1.310 deposition on this topic. This motion follows. 
ARGUMENT 

The_ Court's power to protect parties from harassing, duplicative, and cwnulative 

discovery requests is well-established. Florida Rule of Civil Procedure I.280(c) expressly 

authorizes the Court to enter "any order" to protect against "annoyance, embarrassment, 

oppression, or undue burdenu during the discovery process, including an order '"that the 

[requested] discovery may be had only by a method of discovery other than that selected by the 

party seeking discovery." Fla. R. Civ. P. l.280(c)(3). 

CPH's request for a corporate representative on the subject of revenues and foes is 

cumulative of the information Morgan Stanley has already provided in the Verified Response 

and - with the discovery cutoff looming in just over two weeks - harassing. The Verified 

Response contains a complete breakdown of the revenue, fees, and e:ic.penses Morgan Stanley 

3 
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received from Sunbeam. The information contained in the Verified Response was: (1) compiled 

by lrnowledgeable Morgan Stanley personnel; (2) compiled from Morgan Stanley's official 

books and records; and (3) verified under oath by an officer of Morgan Stanley. Clearly, CPR 

already has all discoverable information regarding the revenues, fees, and expenses Morgan 

Stanley received from Sunbeam, in a fonn that - if the information is determined by the Court 

to be relevant- is binding on Morgan Stanley for presentation at trial. 

CPH's after.the-fact efforts to justify a deposition of a corporate representative are 

makeweight. First. CPH claims thB.t a deposition is necessary to "explain the dollar figures 

contained in the written re sponse," including the "loan revenues,, and ''the revenue that Morgan 

Stanley received in connection with the zero coupon convertible debenture offering and the 

subsequent trading of the debentures." (Nov. 3, 2004 Letter from M. Brody to  T. Clare (Ex. 6).) 

But the Verified Response already pro11ltla a detailed breakdown of the revenues that Morgan 

Stanley received in connection with its loan to Sunbeam and Sunbeam's zero-coupon debenture 

offering. (See Verified Response.) There is nothing more to explain or provide. If the terms 

used in the Verified Response are unfamiliar to CPH or a clarification is needed for a particular ' 
item, that information can and should easily be provided in a supplement to the written response. 

Morgan Stanley has repeatedly offered to provide such information. 

Second, CPH claims that a deposition is necessary because the Verified Response 

includes a lme item for "selling concessions" that, at least according to CPH, udid not appear to 

match" the information provided in unspecified debenture trade runs produced by Morgan 

Stanley. (Nov. 3, 2004 Brody Letter.) This is a non-issue. As described above, the revenue 

information provided in the Verified Response comes directly from Morgan Stanley's official 

books and records. The Verified Response reflects the best available information regarding the 

4 
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revenue actually received by Morgan Stanley in connection with its underwriting of the 

Sunbeam debentures. Accordingly, the information in the Verified Response is therefore more 

definitive than any revenue information that CPH may be attempting to deri�e from transaction

level trading runs. 

Third, CPH claims that a deposition is necessary to "describe the fees and other 

compensation received by Morgan Stanley in connection with any other engagements it 

performed for Sllllbeam.u (Id. (emphasis added).) This is also a non-issue. The Verified 

Response addresses the fees, revenues, and expenses received by Morgan Stanley m connection 

with all engagements for Sunbeam. There are no others. 

CONCLUSION 

At CPH's request and over Morgan Stanley's objection, fact discovery is scheduled to 

close on November 24, 2004. Too much remains to be completed and there is not enough time 

remaining in the discovexy period for the parties to engage in Ullllecessary, cumulative and time

consuming depositions oo subjects where the discoverable information has already been 

provided through written discovery. 

Having provided all conceivably relevant information in a veri.:6.ed written response, 

Morgan Stanley should not now be required to designate corporate representative (or potentially 

multiple corporate representatives) to sit for an expensive, time consuming, and inefficient 

corporate representative deposition. Accordingly, Morgan Stanley requests that the Court issue a 

protective order that it is excused from producing a corporate representative for deposition in 

response to CPH's Notice of Taking Videotaped Deposition. 

s 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attaohed service list by facsimile and Federal Express on this 9t1t day 

of November, 2004. 

Thomas D. Yannucci, P.C. 
LawrenceP. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
IORKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark c. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for 
Morgan Stanley & Co. Incorporated 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltoufields.com. 
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Jack Scarola 
SEARCY, DENNEY� SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, n.. 60611 

CARLTON FIELDS WPB Ill 008/029 

SERVICE LIST 
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EXHIBIT "1" 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plainti� 

vs. 

MORGAN STANLEY & CO., lNC., 
Defendant 

��������������--' 

IN THE FJFTBENIB JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MORGAN §TANLEY'S WRITJ'EN BESPQI!SI$ JO RULE 1..110 TOPICS 

Pursuant to the agreement of the parties. Morgan Stanley & Co. Incorporated ("Morgan 

Stanley") provides the following writtea response to the following corporate deposition topic set 

forth in the Notice of Deposition issued by Coleman (Parent) Holdings, Inc. The written 

response is based on current Iaiowlcdge and a good firllh search for information. 

Corporate Deposition To2tc 

All fees, expenses. other compimsation. or assets billed by or otheIWise due te> Morgan 

Stanley & Co., Inc. ("MS&Co."), Morgan Stanley Senior Funding, Inc. ("MSSF'). or any of the 

their affiliates concerning or on behalf of Sunbeam Cotp. (Including American Household, Inc.) 

and all fees, expenses, other compensation. or assets paid or provided by or 011 behalf of 

Sunbeam Corp. (including American Household) to MS&Co., MSSP, or any oftheir affiliates. 

Response 

Morgan Stanley earned revenue :from Sunbeam in three principal areas: (1) revenues 

earned through the provision of financial advisory services rendered in connection with 

Sunbean:t's acquisitions of Coleman, First Alert. 8Jld Signature Bmnds \M&A Revenues"): (2) 

revenues earned through the underwriting of Sunbeam7& offering of zero-Coupon Convertible 

Debentures ("Underwriting Revenues"); and (3) revenues earned through Morgan Stanley's loan 

� 010/029 
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to Sunbeam ("Loan Rcvettues''). In some instances, Morgan Stanley also billed Sunbe&JD for 

expenses incurred io connection with these engagements. Each of these three revenue categories 

arc addressed below. 

M&A Revenue - Morgan Stanley's records reOect that it earned a total of $13,540,000 

from the provision of financial advisory seIVices to Sunbeun in connection with Sunbeam's 

acquisition of Coleman, First Alert, and Signature Brands. MOJP!l Smnley recorded $9,369,000 

of this M&A Revenue in March 1998, and the remaining $4,171,000 �April 1998. In addition, 

Mo:rgan Stanley invoiced Sunbeam for S264�863.60 in out-of·pockct expenses incurred in 

connection with the provision of tbese M&A services. 

Underwritlne Revenues - Morgan Stanley's records reflect tbat it earned a total of 

$18,178,185 m connection with the services it performed as the underwriter of Sunbeam's Zero-

Coupon Convertible Debenture Offering. The Underwriting Revenues earned by Morgan 

S1llnley are summarized in the following table: 

Management Faes 
Unc:letwrltlng Fess 
Salftng ConceaSiOI\$ 
Subtotal (groes revenue) 
Less Expenses 

Total Nat Revenue 

Loan Revenue1 -

$4,501,290 
$751.,290 

$13,524,054 

$18.176,634 
($590,449) 

$18, 178, 185 

Morgan Stanley's records rcilcct that it eamed the following 

n:venues in connection with it.s loan to Sunbeam: 

�011/029 

1898 t899 2000 2001 2002 2003 9/30/2004 
Undarwritirig 
Fees $0 511,586,667 53,390,DOO $2.485,200 $0 $0 so 
Net Carry $7,850,776 $13,917,365 $19,415,981 ('20,838,136) (S11.716, 177) ($14,733,529) ($380,537) 
OlhetFees $542,009 $757,895 $8671052 $7811214 $217951512 $1101992 so 

$8,392,188 $28,241,927 $23,673,033 ($17,571,722) ($8,920,665) ($14,822,537) ($380.537) 

2 
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Y£RD'ICATION 

I. James F. Doyle. being duly sworn, depose and say that I have read the forgoing Written 

Responses to Rule l.310 Topics, and based on infonnation and belief and to the best of my 

knowledge.ther<sponselstrucand�� _ 
�Doyle 

Sworo to before me this 
)...1,.tb day of October 2004 

3 

�012/029 
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CJRTI!ICATE OF SERVICE 

I HEREBY CERTIFY that a true and cmrect copy of the foregoing has been fllmishe4 to 

all cowisel of record on the attached service list by facsitnile and Federal Express on this 291b da.y 

of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bax-No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLISLLP 
655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster. Ill 
Rebecca A. Beynon 
KELL9GG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street. N. W., Suite: 400 
Washington, D.C. 20036 
Telephone� (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for 
Morga# Stanley & Co. Inr:orporaled 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
Wc:stPahn8eacb, FL 33401 
Teleph�: (561) 659-7070 
Facsimile� (561) 659-7368 
E-mail: jianno@carltoniieJds.com 

4 
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Jack Scarola 
SEARCY, D:ENNEY, SCAROLA, 
BARNHARDT & SWPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm. Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNJtR & BLOCK, LLC 
One IBM Plaia. Suite 4-00 
Chicago, IL 6061 l 

CARLTON FIELDS WPB laJ 014/029 

SERVICE LIST 

s 
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312 527 B4B4 P.� 

11IB FJF1'SBNTH JUJ>IClAL ClltCUIT 
IN AND POR.PALMBEA.al COUNTY, FLORIDA 

COLEMAN (P.ARBN'l) HOLDINGS INC., 
Plaintiff; 

CASB NO. CA 03-5045 AI 

VS. 

MORGAN STANLBY & CO •• INC., 
Defendant. 

--���--���--��--------J' 
CASE NO. CA 03-Sl6S Al MORGAN STANLBY SENIOR.FUNDING, INC.. 

vs. 

PlalDtl:ff, 
. 

MACANDRBWS & FOR.BBS HOLDINGS lNC.. 
11tal .. 

I 

pmNDED NO'l'ICB 01' TAKJNGYP>EOTAfED PJrlgsmPNS 
TO: Thomas A. Claro. Bae{. Joseph Jnno, lr., Bsq. Mark C. Hansen, Esq. 

ICllua.AND i:; Bu.18, ll..P CAll.TONF'Jm.Ds, P.A. ICw.0Go. HWllR. HANssN, 
655 Mftecmth Street, N.W. 222 Lab View A-vemae TODD & BV.t\N!li P .L.L.C. 
Suite 1200 Suite 1400 Sumner Square. 1615 M S1Icet 
Wasbiagto� D.C. 20005 W• Palm Beacb. PL g:il401 N. W., SDite 400 

Wasbiqtml, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Pmd) Holdings lac. will take 'dis deposition 
upon oral examination of the following partim and wi1Dcsses pmBWll1t to Florida Rule of Civil 
� 1.310 on die dat.cm. timm, lllld. Jol.ations set tbrth below; 

Morpn Stanley & Co •• Inc. cm the topics . Novc:mbcr 11, 2004 at 9:30 a.m. 
fdmm1ied OD Jhbibit A. 

All of the deposition will be ccmduclld 11t Eequire Deposidm Serv.laca. 216 Best 4Sth 
Street, Nc:w York, NY 10017. 1be dr.pn8lt1tm. will be nc:oided by 'Videotape and Btemographic 
means. 1he videognrphm' will be Bsqgiie Dspoai1loa SeMoes. 1bc deposition will be taken 
before a person A11ffiQl"iud to adiDixdster oaths 11114 w.UI continuo day to day until campl� 

Please designate OM or JJUU'e oftlacn,. direclml, mm1ging api118, or o1herpenom to 
� 011}'OU!'�&mcfstate1he nmttea OA ?Jhich cacb pe11Qn dWgrurtecl will atify, 

16div-008252
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312 'SZ? B484 P. lll5'0'7 

I HBRBBY CEK.llFY that a. true end c:icmect gopy of the tbm.,U.C has been servld by 
faolZimiJc and fedmal express to all CO\lDlel on the nURPhed Senice List this 3rd day of 

· No'VelDlbar 2004. 

Dated: November 3. 2004 

JtU"OJd S. SoloyY 
JBNNER &. BJ.oc:KLLP. 
OM IBM Pllza. Sul1u 4400 
Chlcago, lllD2oia 60611 
()12) 222-9350 

COUNAN' (PAR.ENT) HOLDINOS INC. 

� \ " ti. - ... �IJ B�-·---..... 
ODD of ID AttorDB)'I 

JaalcScamla 
88ARCYDENNBY' Sc.AR.OLABARNHAR.T 

&: SIDPLBYP.A. 
2139 Palm Beach Labs Blvd. 
West Palm. Bead, Florlda 33409 
(561) 686-6300 

-2-

16div-008253



11/09/2004 12:09 FAX 561 659 7368 

Thomas A. Clare. Esq. 
KllwANDlr.�LLP 
655 Piftscmh S1reet. N.W. 
Suite 1200 
WlllhiD&to.D. D.C. 20005 

Joseph Iaamo, 1t., Esq. 
C..W.TON�P.A. 
222 Lab View Avenue 
Suitcl400 
WestPalmB� PL 33401 

Mark C. Banseo,, Esq, 
K'.81.LoGo, Humm, HANaBN, Tam 

ABvANB.P.L.LC. 
Sumner Square, 161S M StroetN, W. 
Suite400 
W� D.C. 20036-3209 

CARLTON FIELDS WPB 

• l••l•I • I • ' I • ..... I 

�018/029 
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· ·-··· . .  ·-·· ·--· · 

312 "5Z1 a4B4 P. W02 

Noveinbsr 4, 2004 

B}I TelecoJ1)' 

loseph Ianno, Jr., Bsq. 
CARLTON Flm.DS. P.A. 
222 Lake View Avenue 
hit.a 1400 
West Palm Beach, FL 33401 

JENNER&BLOCK 

Jmmrli:llodl W' 
Oae JIM' l'll2a 
Cblclp. lL 606l1 
Tel Ill& m 0350 
-Jamir.com 

R.c: Coleman (PIZl'lnr) Ho'/4Inp Ille. .,, Morpn Slanlq &: Co. 
Morp Stanley antor � /n'1. ""· �ndnw.r& Forbu Holdl:ngr Inc., er al 

Dear Joe: 

I write in �cmse to your lectet ofNoVc:mber 3, 2004 regardjne thG R.u1c 1.310 depositions 
co.uDCming 1lm MsSF Joau histmy. 

We beliow the deposition should go forward a to Morpn Stanley. Morgan Samley bas no 
basis to argue Chlll our notice is :insuflieicnt 1o compel Morgan Staniey•s attmdanco. Moreover, 
wa believe the subject matter of the notice of dcpotiHion is relovaot, at least wtt:il Morpn Stanley 
agrees to the stipulation J pmposo yesterday. 

As to Morgan Stanley Smior Pmuling. I lmiie you to ODter into the stipulation we propoied 
Y�Y concemiag& MSSF depoaitiona. Plcue advise us of yonr n:sponse lo our proposal 
pn>mptly. . 

Vr:r:y truly yours. 

�1-� 
Michilcl T, Brody / 

MTB:�jg 
co; Thomu A. Clma, Bsq. (by telecopy) 

Johll Scarola. Baq. {brtelecopy) 
Mm: c. Hansen, Eaq. (by telecopy) 
Jerold S. solovy, Esq. 
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KIRKLAND &.. ELLIS LLP 

Thoma11 A. Ciani 
To C111I Writw D� 

(202) 879-6993 
tdare@klrklend.com 

BY FACSIMIL:E 

Michael Brody, Esq. 
Jenner & Block, LLC 
OnemMPlaza 
Chicago, IL 60611-7603 

e55 Flft11nlh Streel, N.W. 
Wuhlngtan, D.C. 20005 

202 879-!5000 

--klrldsndcom 

October 22, 2004· 

� 023/029 

f8C$/mlle: 
202 8711-5200 

Re: Coleman (Plll'ent) Holilings, Inc. 11. Morgan Stllllle;y & Co., Inc. 

Dear Mike: 

l write J:epnling the Rule l .310 depositions you have noticed reprding fees. 

Although we are unable to provide you with a written response in time to Ieach an 
agreeme.nt on this issue by October 2S (as suggested in your October 20 letter), we propose to 
provide you with a written response on October 29 and, if a deposition on this topic is still 
reasonably necessary in light of the written response, to conduct a short Rule J.310 deposition on 
this topic on November 11. As originally st.ated in my August 16 letter, we continue to believe 
that a written response is the most efficient means to provide the requested information on this 
topic and that, given the nature of the information requested, a deposition on this topic would be a waste of everyone's time. 

Please let me know immediately if my proposal is acceptable, or whether it will be 
necessacy for Morgan Stanley to seek a protective order for the October 27 deposition you have 
noticed on this topic. 

cc: Joseph IannoJ Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 
Mark C. Hansen, Esq. (by facsimile) 

Chicago 

Sincerely. 

1�a. � 
. Thomas A. Clare 

New York 

16div-008259
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Thomas A. Clare 
To Call Wrltar Dlrectty: 

(202) 879-6993 
tclare@ldrkland ,com 

BY FACSIMILE 

Michael Brody, Esq. 
Jenner & Block, LLC 
One mM l'>laza 
Chicago, n... 60611-7603 

CARLTON FIELDS WPB 

KIRKLAND &. ELLIS LLP 

855 Flftaenth Street, N.W. 
WaehirJglDn, D.C. 20005 

20.2 819-5000 

WWW.Jdrkland.c:om 

November s. 2004 

� 025/028 

Facslmlla: 
202 870-8200 

Re: Coleman {PIUent) Holdbigs, Inc. v. Mol'gan Stanley & Co., Inc. 

Dear Mike: 

I write in response to your November 3 letter regarding CPH's Rule 1.310 deposition 
topic relating to the fees and compensation received by Morgan Stanley in connection with its 
work for Sunbeam. 

We do not believe that a corporate deposition is reasonably necessary in light of the 
written response provided by Mol'gen Stanley on October 29. Morgan Stanley provided a 
comprehensive breakdown of the revenue and fees it received from Sunbeam based on 
information compiled by knowledgeable Morgan Stanley employees from the Company's 
financial books ma records. To the extent any additional information or explanation of a 
specific line item is reasonably necessary, Morgan Stanley has offered to provide it in a 
supplemental response. Indeed, our agreement contemplated an opportunity to provide any 
reasonably necessary follow-Up information in a further written response. 

The specific _questions identified in. your letter are aheady addressed in the written 
response or, with some additional clarification from you about the infonnation you are seeking, 
could easily be provided in a short supplement First, the written response already includes total 
and line-item information about the revenue Morgan Stanley received from its lollll to Sunbeam, 
from Sunbeam's �ero-coupon convertible debenture offering, and Morgan Stanley's trading of 
the Sunbeam debentures. If any oftbe line items requite additional explanation or clarification, 
that infunnation or explanation can easily be provided in a written response. Second, as noted 
above, the information in the written response comes directly from the Company's books and 
:records of the revenue actually booked by Morgan Stanley. Accordingly, the revenue 
information in. .the written response is more definitive than any revenue infomiati.on you are 
attempting to deri:ve from transaction-level trading runs. Finally, the written response addresses 
the fees and compensation received by Morgan Stanley � connection with all engagements for 
Sunbeam; there are no other!!!. 

London Los Arigeles N8WYark San Franclaco 
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KIRKLAND &.. ELLIS llP 

Michael Brody, Esq. 
Novetnber S, 2004 
Page2 

I trust this addresses the questiQD5 set forth in your letter. 

cc: Joseph Ianno, Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 
Marie C. Hansen, Esq. (by facsimile) 

Sincerely, 

Thom.as A. Clare 

It! 026/029 
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312 5"Z7 1!1484 p. 02/VR 

November 3, 2004 

.By Te'/8t:apy 

Thomas A. ClBh; Bsq. 
�&BLLmLLP 
GSS Fiftclmth Stn=t, N. W. 
Sub. 1200 
Wa.sbiogtoo. D.C. 20005 

JENNER&BLOCK 

JCllUCI' • l\lodc W' 
0- lllJI rJaa 
CJdcaao, n. &ilia 
Tel � 
-J-... g;im 

Ro: Coleman (l'lll'ent) HolJJiqp Inc. \J, Morgan Slr1111q ct Co. · 

Morgan Stonley&nlor �Ina. 71. �at Forbu Haldlng8 Int!, 11tol. 

Dear Tom: 

I� regarding Colemm (Parent) Holdinp' f'CPH'? Rule 1.310 depoaition topic ieJsling 1o 
the fees and other compmm.tiou billed orr=eiwd by Morgan Stmley and i1s •fJlUates in 
connection with thD work they pertbrmed for Sunbeam. 

Wo baw nwiewed � wriUmrcspmisc tha& Macpu. Stanley pm'Yided. We believe that then me 
additimzal facts tha& WO must a:plore bi a deposirJoD. mu11heccfbze we .imile UpOll Soins 1brward 
with the deposition WB pev.lomlJ .aa&aL We appreciato the writtm zeapunse and beliiwe that 
tbis wrlUen ies.pome will ldreamltnc the �on. 
For example, and without limi1alion. the Mmgm Staley witDas lb.ould be ptepand to explain 
the dollu figures contained in die written l'CSpODSC. includtng the lom rwmmea clese.ribed ia the 
ICSpOlllli:. Tbe wimua also should be able m expJaiA 1hD:n:waue that Morpn Stanley RKJeived 
in connection with the mo COllpOJ1 convcdl'ble debOJll:llre olfel:ing. and the subseqeat tzadiDg of 
the debeatorea. I note, for example, that tho WriUmlrespome eonufned 11 Hue il8al tor aeJliDs 
concessiou that did DOI: sppear to llUldch tbe hdOmaDo.n ocmtaiDed in the trading TI1lll mr tlwse 
debentures prodnced tbe same week by Mo1'8JUl Stanley. Tho witnela lbould be able to describe 
the fees aud other co.mpc:asatian Redvecl by Morgan Stanley in comiection with any other 
engagements it performed. for Sunbeam. Finally .. as in the case oftbc Xoumkoa deposition. tho 
witneu sbould be �pared to provide iDibzmatio11 known to Mozgan SUQlloy, as well u to 
MSSF. 

CHICAClOJ 11J7'7U 
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-· . ' .. .  .. . ... - ...... 

� 029/029 

312 527 B484 p, 03i0? 

Thomas A. Cimo. &q. 
November 31 2004 . 
Page2 

You offered us the date ofNo\rember 11 b' this deposition. I enc1osB an amended no1it;0 of 
deposition for 11181 "-- • 

Very b'Dly )'OllD, 

�1.� 
Michael T. Brody I 

ce: 1oaepb bimo, Blq. (bytdcoopy) 
1ohn Saam1' Eaq. (byteleaopy) 
Mmk c. Hanam, Baq. (by teleoop)') 
1erold S. Solovy. P.sq. 

CHICAOO_u73m_1 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant( s ) . 

CASE NO: CA 03-5045 AI 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI 

TO: Donald R. Uzzi, 4201 Lomo Alto Drive, Apt. 307, Dallas, TX 75219. 

Please take notice that the Morgan Stanley entities in the above-styled cause of action 

intend to take the oral deposition of Donald R. Uzzi pursuant to Texas Rule of Civil Procedure 

201.2 and the Order of the Circuit Court of the Fifteenth Judicial Circuit In and For Palm Beach 

County, Florida entered on January 21, 2004 and attached hereto. The deposition will take place 

at 9:30 a.m. on November 24, 2004, at the offices of HA YNES AND Boo NE, LLP, 901 Main Street, 

Suite 3100, Dallas, Texas 75202. The deposition will be videotaped and will continue from day 

to day until completed. 

Donald R. Uzzi will also produce documents responsive to the Deposition Subpoena 

Duces Tecum attached hereto. These documents and materials shall be brought with the witness 

and produced on November 24, 2004, at HA YNES AND BOONE, LLP, 901 Main Street, Suite 3100, 

Dallas, Texas 75202. 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI Page I 
16div-008266



OF COUNSEL: 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Dated: November 9, 2004 

Respectfully submitted, 

KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI Page 2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 
the following counsel of record by facsimile and Federal Express on this 9th day of November, 
2004: 

John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

Michael C. Occhuizzo 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI Page 3 
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THE STATE OF TEXAS 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR 

PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

CASE NO: CA 03-5045 AI 

DEPOSITION SUBPOENA DUCES TECUM 

TO: Any sheriff or constable of the State of Texas or other person authorized to serve and 
execute subpoenas as provided in Texas Rule of Civil Procedure 176.5. 

You are commanded to summon Donald R. Uzzi, 4201 Lomo Alto Drive, Apt. 307, 
Dallas, TX 75219, to appear at the principal offices of HA YNES AND BOONE, LLP, 901 Main 
Street Suite 3100, Dallas, Texas 75202, on Wednesday, November 24, 2004 at 9:30 a.m. to 
give testimony at a videotaped oral deposition and to permit inspection and copying of 
documents or tangible things to be used as evidence in this case. 

Donald R. Uzzi is commanded to attend the oral deposition and to produce and permit 
inspection and copying of the following documents or tangible things described in the attached 
Exhibit 1. These documents and materials shall be brought with the witness and produced prior 
to the deposition on November 24, 2004, at HA YNES AND BOONE, LLP, 901 Main Street, Suite 
3100, Dallas, Texas 75202. 

Contempt. Failure by any person without adequate excuse to obey a subpoena 

served upon that person may be deemed a contempt of the court from which the subpoena 

is issued or a district court in the county in which the subpoena is served, and may be 

punished by fine or confinement, or both. TEX. R. C1v. P. 176.8(a). 

DO NOT FAIL to return this writ to the Circuit Court of the Fifteenth Judicial Circuit In 
and For Palm Beach County, Florida with either the attached officer's return showing the manner 
of execution or the witness's signed memorandum showing that the witness accepted the 
subpoena. 

ISSUED on November 9, 2004. 

16div-008269



By
s

kflt-
Texas State Bar No. 24034176 
KIRKLAND & ELLIS LLP, 
655 15th Street, N.W., Suite 1200, 
Washington, D.C. 20005 

This subpoena was issued pursuant to Texas Rule of Civil Procedure 201.2, the Order of 
the Circuit Court of the Fifteenth Judicial Circuit In and For Palm Beach County, Florida entered 
on January 21, 2004 and attached hereto as Exhibit 2, and at the request of Defendants' attorneys 
of record Thomas D. Yannucci, P.C., Lawrence P. Bemis (FL Bar No. 618349), and Thomas A. 
Clare of KIRKLAND & ELLIS LLP, 655 15th Street, N.W., Suite 1200, Washington, D.C. 20005; 
Mark C. Hansen, James M. Webster, III, Rebecca A. Beynon of KELLOGG, HUBER, HANSEN, 

TODD & EVANS, P.L.L.C., Sumner Square, 1615 M Street, N.W., Suite 400, Washington, D.C. 
20036; Joseph Ianno, Jr. (FL Bar No. 655351), CARLTON FIELDS, P.A., 222 Lakeview Ave., Suite 
1400, West Palm Beach, FL 33401. 
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EXHIBIT 1 

DEPOSITION SUBPOENA DUCES TECUM 

You are hereby requested to produced the following documents pursuant to the 

definitions and instructions contained herein: 

DOCUMENTS REQUESTED 

1. All documents concerning the Coleman Transaction. 

2. All documents concerning the Subordinated Debenture Offering. 

3. All documents concerning the Bank Facility, or the Credit Agreement. 

4. All documents reflecting or concerning any communications between or among any 

of Sunbeam, CPH, MAFCO, CSFB, Arthur Andersen, MS & Co., MSSF, Davis Polk, Wachtell, or 

Skadden in 1997 or 1998. 

5. All documents provided by you in any Litigation or SEC Administrative Proceeding. 

6. All calendars, diaries, timekeeping sheets or re�ords maintained by you concerning 

any activities related to Coleman Transaction, the Subordinated Debenture Offering, the Bank 

Facility, the Credit Agreement. 

7. All documents related to Sunbeam's Financial Information for all or any portion of 

1996, 1997, and 1998, including but not limited to Financial Statements and documents concerning 

Sunbeam's forecasts and plans for revenue or earnings. 

8. All documents related or referring to any cost-reduction or sales program or policy in 

place at Sunbeam during 1997 and 1998, including but not limited to documents concerning the 

"early buy" program, "Initiatives for Success", and "bill and hold" sales and the "no returns" policy. 
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9. All documents concerning returns of Sunbeam goods or product in 1997 and 1998, 

including but not limited to documents regarding the "no returns" policy and conversations or 

communications regarding the deletion of return authorizations from the J.D. Edwards system. 

10. All documents pertaining to negotiations concerning the acquisition of Coleman, 

Signature Brands, and First Alert, including but not limited to documents concerning conversations 

or communications of any kind between or among any of MS & Co., MSSF, CPH or MAFCO 

personnel or representatives. 

11. All documents concernmg Synergies that might be achieved from a business 

combination of Sunbeam, Coleman, Signature Brands, and First Alert, or any combination thereof. 

12. All documents related to or supporting the March 16, 1998 Representation Letter 

provided to Arthur Anderson, including but not limited to any drafts of such letter and any Financial 

Information used or referenced in writing the letter or drafts. 

13. All documents concerning any "comfort letter" pertaining to the Subordinated 

Debenture offering or the Credit Agreement, including but not limited to Arthur Andersen's letters 

dated March 19, 1998 and March 25, 1998 and any drafts of such letters. 

14. All documents concerning any investigation, analysis, or due diligence conducted by 

Sunbeam or its Advisors pertaining to the Coleman Transaction, including but not limited to 

documents and Financial Information pertaining to March 18, 1998 and March 24, 1998 conference 

calls. 

15. All documents related to Sunbeam's March 19, 1998 press release, including but not 

limited to documents pertaining to the contents or drafting of the press release, the decision to issue 

the press release, and the decision to include the press release in the Offering memorandum. 

16div-008272



16. All documents concerning the March 19, 1998 drafting session and/or meeting that 

took place at Global Financial Press concerning the Offering Memorandum, including but not 

limited to documents concerning any conversations or communications of any kind involving MS & 

Co. or Arthur Andersen personnel. 

17. All documents related to the sale of the Subordinated Debenture, including but not 

limited to documents pertaining to roadshows or other communications with investors or analysts. 

DEFINITIONS 

1. "Advisors" shall mean financial advisors, legal advisors, accountants, consultants 

and any other third-party advising or assisting Sunbeam in any way with the Coleman 

Transaction, including but not limited to Arthur Anderson, Coopers & Lybrand, Llama 

Company, MS& Co., MSSF, and Skadden. 

2. "Arbitrations" shall mean Albert J Dunlap and Sunbeam Corporation, No. 32 160 

00088 99 (AAA); and Russell A. Kersh and Sunbeam Corporation, No. 32 160 00091 99 (AAA). 

3. "Arthur Andersen" shall mean Arthur Andersen LLP and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

4. "Bank Facility" shall mean the Credit Agreement, including amendments, and all 

funds extended by Lenders to Sunbeam pursuant to the Credit Agreement, including but not limited 

to Tranche A, Tranche B, and the Revolving Credit Facility. 

5. "Communication" shall mean any exchange or transmittal of information by any 

means of transmission, including, without limitation, face-to-face conversation, mail, overnight 

delivery, Internet, telephone, electronic mail, or facsimile. 
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6. The term "concerning" shall mean relating to, referring to, describing, evidencing, or 

constituting. 

7. "Coleman" shall mean Coleman Company, Inc. and any ofits subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

8. "Coleman Transaction" shall mean Sunbeam's acquisition of Coleman Company, Inc. 

from CPR and all related communications, agreements, and transactions, including the February 27, 

1998 Agreements and the March 30, 1998 closing. 

9. "Cooper & Lybrand" shall mean the former Coopers & Lybrand LLP, and any of its 

subsidiaries, divisions, predecessors, successors, present and former employees, representatives, and 

agents. 

10. "CPH" shall mean Coleman (Parent) Holdings Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

11. "Credit Agreement" shall mean the agreement entered into by Sunbeam, as borrower 

with Lenders, dated March 30, 1998 and all amendments thereto. 

12. "CSFB" shall mean Credit Suisse First Boston LLC and any of its former or present 

officers, directors, employees, representatives and agents. 

13. "Davis Polk" shall mean Davis Polk & Wardwell and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

14. "Document'.' shall mean any recording in any tangible form of any information, 

whether handwritten, typed, printed, stored on computer disks, tapes, or databases, or otheiwise 

reproduced. "Document" or "documents" also includes electronic documents whether stored on 
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servers or hard drives, e-mail, backup tapes, voicemail and video and audio recordings. A draft or 

non-identical copy is a separate document within the meaning of this term. 

15. "Financial Information" shall mean information concerning the past or present 

financial condition of Sunbeam or Sunbeam securities. 

16. "Financial Statements" shall mean documents reflecting Financial Information, 

including without limitation quarterly reports, yearly reports, balance sheets, statements of income, 

earnings, cash flow projections, and sources and applications of funds. 

17. "First Alert" shall mean First Alert, Inc., and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

18. The term "identify" (with respect to documents) shall mean to give, to the extent 

known, the (i) type of document; (ii) general subject matter; (iii) date of the document; and (iv) 

author(s), addressee(s) and recipient(s). 

19. "Lenders" shall mean the entities listed on Schedule 2.01 of the Credit Agreement 

under the heading "Lenders" and any other person that shall have become a party to the Credit 

Agreement as a Lender pursuant to an assignment and acceptance. 

20. "Litigations" shall mean In re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla); Camden Asset Management L. P. v. Sunbeam Corporation, 98-8773-Civ.-

, Middlebroks and 98-8275-Civ.-Middlebrooks (S.D. Fla); Krim v. Dunlap, No. CL 983168AD (15th 

Jud. Cir., Fla.); Stapleton v. Sunbeam Corp., No. 98-1676-Civ.-King (S.D. Fla); Sunbeam Corp. v. 

PricewaterhouseCoopers LLP, No. CL 005444AN (15th Jud. Cir., Fla.); In re Sunbeam Corp., Inc., 

No. 01-40291 (AJG) (Bankr. S.D.N.Y.) and any adversary proceedings therein; SECv. Dunlap, No. 

01-843 7-Civ. -Middlebrooks (S.D. Fla.); Oaktree Capital Management LLC v. Arthur Andersen LLP, 
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No. BC257177 (L.A. Cty., CA); and Coleman (Parent) Holdings Inc. v. Arthur Andersen LLP, No. 

CA 01-06062AN (15th Jud. Cir., Fla.), or other litigation concerning the Coleman Transaction. 

21. "Llama Company" shall mean Llama Company and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

22. "MAPCO" shall mean MacAndrews & Forbes Holdings, Inc. and any of its officers, 

directors, former or present employees, representatives and agents. 

23. The "March 19, 1998 Press Release" shall mean the press release issued by Sunbeam 

on March 19, 1998 concerning the shortfall of first quarter 1998 sales numbers and the reasons for 

such shortfall. 

24. "MS & Co." shall mean Morgan Stanley & Co. Inc. and any of its former or present 

· officers, directors, employees, representatives and agents. 

25. "MSSF" shall mean Morgan Stanley Senior Funding, Inc. and any of its former or 

present officers, directors, employees, representatives and agents. 

26. The term "person" shall mean any natural person or any business, legal or 

governmental entity or association. 

27. The term "relating to" shall mean concerning, evidencing, referring to, or constituting. 

28. The "Relevant Period," unless otherwise indicated, shall be from January 1, 1996 

through the date of service of this subpoena. 

29. "SEC" shall mean the Securities and Exchange Commission. 

30. "SEC Administrative Proceedings" shall mean In the Matter of Sunbeam Corp., SEC 

Administrative Proceeding File No. 3-10481, and In the Matter of David C. Fannin, SEC 

Administrative Proceeding File No. 3-10482. 
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31. "Signature brands" shall mean Signature Brands USA, Inc. and any of its subsidiaries, 

divisions, predecessors, successors, present and former employees, representatives, and agents 

32. "Skadden" shall mean Skadden, Arps, Slate, Meagher & Flom, LLP and any of its 

former or present partners, officers, directors, employees, representatives and agents. 

33. "Subordinated Debentures" shall mean the Sunbeam's Zero Coupon Convertible 

Senior Subordinated Debentures Due 2018. 

34. "Subordinated Debenture Offering" shall mean the offering of Sunbeam's 

Subordinated Debentures. 

35. "Sunbeam" shall mean Sunbeam Corporation and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents. 

36. "Synergies" shall mean post-acquisition gains through increased revenue and/or 

decreased cost. 

37. "Wachtell" shall mean Wachtell Lipton Rosen & Katz and any ofits former or present 

partners, officers, directors, employees, representatives and agents. 

38. The terms "you" or "your" shall mean Donald R. Uzzi and any of Donald R. Uzzi's 

present and former representatives and agents. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of business, or 

organized and labeled to correspond to the categories in this Request. Documents attached to 

each other should not be separated. Documents consisting of items previously produced in the 

Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall be 

produced in Bates number order. 
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2. All documents shall be produced in the file folder, envelope or other container in 

which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be from January 1, 1996 

through the date of service of this subpoena, and shall include all documents and information which 

relate in whole or in part to such period, or to events or circumstances during such period, even 

though dated, prepared, generated or received prior or subsequent to that period. Please supplement 

or correct your responses to these requests if, at any time, you become aware that your responses are 

incomplete or incorrect in any request. 

4. If you claim the attorney-client privilege, or any other privilege or work-product 

protection for all or any portion of a document, you shall provide a privilege log that describes the 

withheld material sufficiently to allow Morgan Stanley to test the privilege or protection asserted. 

5. The following rules of construction apply: 

1. The connectives "and" and "or" shall be construed either disjunctively or 
conjunctively as necessary to bring within the scope of the discovery requests all 
responses that might otherwise be outside their scope; 

2. The term "including" shall be construed to mean "without limitation"; and 

3. The use of the singular form of any word include the plural and vice versa. 
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COLEMAN {PARENT) HOLDINGS, INC., 

Plaintiff: 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN TIIB CIRCUIT COURT OF TIIB_. 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

AGREED ORDER APPOINTING COMMISSIONERS AND COMMISSIONS 

THIS CAUSE, having come before the Circuit Court in and for Palm Beach County, State 

of Florida, on the agreement of the parties, and 

WHEREAS, it appears to the Court that: 

I. Defendant Morgan Stanley & Co. Incorporated ("MS & Co.") desires to take the 

videotaped depositions of and obtain documents from the following witnesses who reside in 

California, Connecticut, Kansas, Minnesota, New York, Texas, and the District of Columbia and 

who have knowledge of facts relevant to this case: 

l ·� I; 

Karen Kay Clark 
167 4 Amarelle Street 
Newbury Park, CA 91320 

Frank N. Gifford 
126 Taconic Road 
Greenwich, CT 06831-3139 

Robert J. Duffy 
16 Saint Nicholas Road 
Darien, q 06820-2823 

./ j \vi-etml86.I 
: .l"'( .· 

1 
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Joseph P. Page 
921 Sheridan Street, Apt. 119 
Wichita, KS 67213-1363 

William H. Spoor 
622 West Ferndale Road 
Wayzata, MN 55391 

Adam Emmerich 
Wachtell, L�ton, Rosen & Katz 
51 West 52 Street 
New York, NY 10019 

Steven Cohen 
Wach tell, Lip ton, Rosen & Katz 
51 West 52n Street 
New York, NY 10019 

Steven K. Geller 
30 l East 79th Street, Apt. 4H 
New York, NY 10021-0932 

Donald Uzzi 
4209 Beverly Dr. 
Dallas, TX 75205-3020 

Ann Dibble Jordan 
2940 Benton Place NW 
Washington, DC 20008 

2. You are hereby appointed as commissioners to talce the videotaped testimony (and 

obtain the requested documentation) of the above witnesses and other witnesses whose discovery 

is sought in the commissions' jurisdiction under oath and on oral examination in accordance with 

the applicable Florida Statutes and Rules of Civil Procedure: 

Esquire Santa Ana 
2100 North Broadway, Second Floor 
Santa Ana, CA 97206 

Del Vecchio Reporting 
1 17 Randi Drive 
Madison, CT 06443 

WP�73386.I 2 
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Harper Court Reporting 
P.O. Box 3008 
Wichita, KS 67201 

Kirby Kennedy & Associates 
5200 Wilson Road #219 
Minneapolis, MN 55424 

Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 10017-3304 

Esquire Deposition Services 
703 McKinney Avenue #320 
Dallas, Texas 75202 

Esquire Deposition Services 
I 020 l 91h Street NW, #621 
Washington, DC 20036 

or any person able to administer oaths pursuant to the laws of California, Connecticut, Kansas, 

Minnesota, New York, Texas, and the District of Columbia and duly authorized by him. 

3. This order does not purport to grant the power of the commissioners appointed to 

subpoena witnesses or documents, but simply the power to administer oaths and transcnbe 

deposition testimony. 

DONE AND ORDERED in Chambers, West Palm Beach, Palm Beach County, Florida 

this __ day of January, 2004. 

WP8"'733B6.1 3 

··""': . ···-<;o ;;,/"· .... 
ELIZAiiMar; ivµAs�· : .. . _. .1 <t; 
Circuit Court Judge.:.= 
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Coleman (Parent) Holdings v. Morgan Stanley & Co. Inc . 
. 2003 CA 005045AI 
Agreed Order on Appointment of Commission 

Copies furnished to: 

Joseph lanno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1 400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561 ) 659-7368 

John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, BARNHARDT 

& SHIPLEY, P.A. 
21 39 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-3000 
Facsimile: (561) 478-0754 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 1 51h Street, N.W. -Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Jerold S. Solovy. 
JENNER & BLOCK. LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 527-0484 

Wl'Bfl57J386. I 4 
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DIRECT DIAL 

SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP 

FOUR TIMES SQUARE 

NEW YORK 10036-6522 

TEL: (212) 735-3000 
FAX: (212) 735-2000 

www.skadden.com 

f"IRM/AF"F"ILIATE OF"f"ICES 

BOSTON 

CHICAGO 

HOUSTON 

C2 I 2> 735-3792 

LOS ANGELES 

NEWARK 

PALO ALTO 

SAN f'RANCISCO 

WASHINGTON. O.C. 
DIRECT FAX 

WILMINGTON 
C9 I 71 777-37<;?2 

BEi.JiNG 

BRUSSELS 

f'RANKF"URT 

HONG KONG 

November 10, 2004 

BY HAND DELIVERY 

Hon. Bernard J. Fried 
New York State Supreme Court 
New York County 
Civil Branch, Commercial Division 
60 Centre Street 

New York, NY 10007 

Dear Judge Fried: 

Re: In the Matter of the application of Coleman (Parent) 
Holdings Inc. for an order for the issuance of a sub
poena duces tecum to Skadden, Arps, Slate, Meagher 
& Flom LLP. Index No. 114428/04 

I write on behalf of respondent Skadden, Arps, Slate, Meagher & 

Flom LLP ("Skadden"). We understand that Skadden's motion quash the subpoena 
duces tecum and petitioner Coleman (Parent) Holdings, Inc.'s motion to compel 
compliance with the subpoena, which was brought on by an order to show cause 

Your Honor signed on November 4, 2004, are both set for hearing on November 12, 

2004. In connection with those motions, we are enclosing courtesy copies of the 
following papers: 

a. Skadden's Notice of Motion to Quash Subpoena Duces Tecum or, in 
the Alternative, for a Protective Order, dated October 29, 2004, with 
attached supporting affidavit of Christopher P. Malloy; 

b. Skadden's memorandum of law in support of its motion to quash, 
dated October 29, 2004; and 

LO NOON 

MOSCOW 

PARIS 

SINGAPORE 

SYDNEY 

TOKYO 

TORONTO 

VIENNA 
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Hon. Bernard J. Fried 

November 10, 2004 

Page 2 

c. Skadden's reply memorandum of law in further support of its motion 

to quash and in opposition to petitioner's motion to compel, dated 

November 10, 2004. 

Petitioner's counsel has been served with the above papers. Please do 
not hesitate to contact me with any questions. 

Enclosures 

cc: Gary I. Lerner, Esq. (w/o encl., by hand delivery) 

Cohen Lans LLP 

885 Third Avenue 
New York, NY 10022 

Robert T. Markowsky, Esq. (w/o encl., by Federal Express) 

Jenner & Block 
One IBM Plaza 
Chicago, IL 60611-7603 

Thomas A. Clare, Esq. (w/o encl. , by Federal Express) 
Kirkland & Ellis LLP 

655 Fifteenth Street, N.W., Suite 1200 

Washington, D.C. 20005 
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IN THE FIFTEENTH JUDICIAL CIRCUlT 
TN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S 

MOTION TO COMPEL PRODUCTION OF DOCUMENTS 
RESPONSIVE TO ITS SIXTH REQUEST FOR PRODUCTION 

Pursuant to Fla. R. Civ. P. 1.380, Coleman (Parent) Holdings Inc. ("CPH"), by its 

attorneys, respectfully requests that this Court enter an Order directing Morgan S tanley & Co., 

Inc. ("Ivforgan Stanley") to produce documents responsive to Request Nos. 5, 7, and 9 in CPI·I's 

Sixth Request for Production. In support of this motion, CPH states as follows: 

I. This motion arises from Morgan Stanley ' s failure to produce documents related to 

American Household, Inc. ("AI-II"). AHI is the entity formerly known as Sunbeam Corporation 

("Sunbeam") and was created on December 18, 2002, upon Sunbeam's emergence from 

bankruptcy. MSSF, Morgan Stanley's sister company, is a substantial shareholder in A.HI -

having received those shares when its loan to Sunbeam was extinguished in the Sunbeam 

bankruptcy. AI-II is soon to be purchased by Jarden Corporation pursuant to a September 19, 

2004 Securities Purchase Agreement. 

2. On September 27, 2004, CPH served its Sixth Request for Production on Morgan 

Stanley, requesting several categories of documents relating to AHi, its impending sale to Jarden, 

and MSSF's relationship lo these entities. See Ex. A. This motion to compel relates to CPH's 

request for (1) documents reflecting, fees, monies, or compensation that Morgan Stan l ey or 

MSSF may receive from the sale of AHI (Req. No. 5); (2) documents sufficient to disclose the 

� 0011018 
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shareholders of AHI (including MSSF) and their respective interests in the company since 

December 18, 2002 (Req. No. 7); and (3) documents reflecting any payments made by AHI to 

MSSF since December 18, 2002 (Req. No. 9). In short, CPH is seeking basic inforn1ation about 

ho\v much money MSSF has received from its interest in AHI to date, as well as how much 

MSSF will receive in connection with the sale of AHI to Jarden. 

3. Responses to CPH's document request were due on Wednesday, October 27, 

2004. M.organ Stanley, however, did not respond by that date or request or receive an extension 

of time. Instead, on the evening of October 29, Morgan Stanley sent its written response to CPH, 

stating that Morgan Stanley objected to the Sixth Request for Production in its entirety and 

would not produce any documents. See Ex. B. 

4. Given Morgan Stanley's delinquent and inadequate response, CPH notified 

Morgan Stanley that CPH considered the objections to be waived as well as unfounded. Nov. 2, 

2004 Letter from M. Brody to T. Clare, at 1. In response, Morgan Stanley claimed that it had 

"advis[ed)" CPI-I by voi cemail - the day after Morgan Stanley's answers were due - that the 

answers would be tardy, and asserted that the answers were timely because CPH had not 

'"object[ed]" to the voicemail message. Nov. 3, 2004 Letter from T. Clare to M. Brody, at 1. 

5. Morgan Stanley has waived its objections to CPI-J's Sixth Request for Production 

by failing to timely respond to that request. See, e.g., Insurance Co. of North Am. v. Noya, 398 

So. 2d 836, 838 (Fla. 5th DCA 1981) (failure to timely object to discovery requests "waives 

these objections"). Morgan Stanley's assertion that leaving a voicemail message "advising" that 

it would need extra time to prepare its response is insufficient. The voicemail was left the day 

after the response was due and the burden was upon Morgan Stanley to request and receive 

consent for a late response - which Morgan Stanley failed to do. 

2 
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6. In addition, Morgan Stanley's waiver of its objections aside, CPH's motion 

should be granted be.cause the documents sought by CPH are relevant to important issues in this 

litigation, including Morgan Stanley's d efense that it was a victim rather than a perpetrator of the 

Sunbeam fraud, which lost money as a result of that fraud. As Morgan Stanley has asserted, 

"rather than being a co-participant in alleged fraud at Sunbeam, the pleadings demonstrate that 

MS & Co. was itself a victim of that fraud, as its own affiliate invested and lost hundreds of 

millions of dollars in the same transaction that is the subject of this lawsuit." Morgan Stanley 

Mot. to Dismiss at l (June 25, 2003) (emphasis in original). The requested documents would 

enable CPI-I to test whether MSSF's substantial stake in the stock of AHI actually has caused 

l'vfSSF or Morgan Stanley to incur substantial losses. as Morgan Stanley has asserted. 

7. Morgan Stanley's objections to the CPH's Sixth Request for Production, even if 

they had been timely made, are without merit. 

a. Morgan Stanley relies in its document request response to a great extent 

on the pub lic availability of the September 19, 2004 Securities Purchase Agreement for the sale 

of AHI to Jarden. That document, however, does not reveal the paiiicular percentage of AHI 

shares owned by MSSF at any paiticular time or the revenues MSSF has obtained and will obtain 

in the futt1re due to its stake in AHL That information is important to the issues in this case. 

b. Morgan Stanley also makes objections of overbreadth and relevance, 

which not only are insufficient boilerplate, but incorrect. Those objections are impossible lo 

square with l\.forgan Stanley ' s refusal to accept CPH's invitation to stipulate that Morgan S tan ley 

will not present any evidence or argument at trial about the alleged injuries that Morgan Stan ley 

or MSSF suffered as a result of the Sunbeam fraud. Morgan Stanley ' s refusal leads one to ask: if 

Morgan Stanley will not stipulate that i t  will not attempt to argue that it lost money as a result of 

having to accept AHI shares in exchange for the extinguishment in bankruptcy of the loan to 

3 
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Sunbeam, hov .. 1 can Morgan Stanley argue that CPI-I's attempt to discover the actual loss or gain 

is irrelevant and overbroad? Morgan Stanley has yet to provide an answer - because it has no 

ans\ver. 

c. Morgan Stan ley's boilerplate objections based on attorney-client privilege 

and confidentiality likewise do not justify Morgan Stanley's complete refusal to produce 

responsive documents. To the extent Morgan Stanley claims that ce1iain documents are 

privileged, Morgan Stanley can provide a privilege log, but it cannot withhold all responsive 

documents wholesale. As for Morgan Stanley's claim of confidentiality - a claim that is 

inconsistent with the position Morgan Stanley has taken in this litigation with respect to the 

documents of others - the Stipulated Confidentiality Order can be invoked to shield any 

documents as to which Morgan Stanley can make a legitimate claim of confidentiality. 

WHEREFORE, because Morgan Stanley ' s objections to and refusal to produce any 

documents responsive to CPH's Sixth Request for Production are both waived and baseless, and 

because CPH seeks docu ments that could lead to the discovery of admi�sible evidence, CPH 

respectfully requests that this Court enter an Order directing Morgan Stanley to produce 

documents responsive to Request Nos. 5, 7, and 9 of CPH's Sixth Request for Production within 

seven days. 

4 
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Dated: November 10, 2004 

Jerold S. Solovy 
Ronald L. Mam1er 

Jeffrey T. Shaw 
JENNER & BLOCK LLP 

One IBM Plaza 

Chicago, Illinois 60611 
(3 12) 222-9350 

Ii 117(1226 

John Sc 
SEAR DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 3 3402-3626 
(561) 686-6300 

5 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this / O&l·--day of 
• I 

_ _,_f\_j;·( ..... /_,._\J_, _, 2004. 

JACK S,e'R{)LA 
Florid.I ar No.: I 69440 i{v-1 enney Scarola 

hhart & Shipley, P.A. 
_ _,9 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc 
and MacAndrews & Forbes Holdings, Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 
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COLEMAN (PARENT) HOLDINGS INC., 
P1aintiff(s}, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

����������������---'/ 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

fN THE FlFTEENTH JUDIClAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 Al 

CASE NO. CA 03-5165 AI 

141008/018 

PLAINTIFF COLEMAN (PARENT) HOLDINGS INC.'S 
SIXTH REQUEST FOR PRODUCTION OF DOCUMENTS 

TO MORGAN STANLEY & CO., INC. 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys Searcy Denney Scarola 

Barnhart & Shipley P.A. and Jenner & Block LLP, hereby serves its Sixth Request for Production of 

Documents upon Morgan Stanley & Co., Inc. ("MS&Co."), and requests responses and the 

production of documents at the office of Searcy Denney Scarola Barnhart & Shipley P.A., 2139 Palm 

Beach Lakes Blvd., West Palm Beach, Florida, within thirty (30) days from the date of service. 

EXHIBIT 
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DEFINITIONS AND INSTRUCTIONS 

Except as otherwise provided below, CPH incorporates by reference its Definitions 

and Instructions set forth in CPH's First Request for Production of Documents, served on MS&Co. 

on May 9, 2003. In addition, CPH defines the following tem1s as follows: 

I. "Jarden" means Jarden Corporation, or any of its affiliates, subsidiaries, 

divisions, predecessors, successors, present and former employees, representatives, agents, attorneys, 

accountants, advisors, or all other persons acting or purporting to act on its behalf. 

2. "AHI'' means American Household, Inc. or any of its affiliates, subsidiaries, 

divisions, predecessors, successors, present and fonner employees, representatives, agents, attorneys, 

accountants, advisors, or all other persons acting or purporting to act on its behalf. 

3. "MSSF" means Morgan Stanley Senior Funding, Inc. or any of its affiliates, 

subsidiaries, divisions, predecessors, successors, present and fonner employees, representatives, 

agents, atlomeys, accountants, advisors, or all other persons acting or purporting to act on its behalf. 

4. "MS&Co." means Morgan Stanley & Co., Inc. or any of its affiliates, 

subsidiaries, divisions, predecessors, successors, present and fonner employees, representatives, 

agents, attorneys, accountants, advisors, or all other persons acting or purporting to act on its behalf 

5. "The Sale of ARI" means the transaction contemplated by the September 19, 

2004 Securities Purchase Agreement By and Among American Household, Inc., the Sellers 

Identified Herein, and Jarden Corporation. 

DOCUMENTS REQUESTED 

l. All documents involving, relating to, or referring to the The Sale of AfU, 

including, but not limited to, all documents relating to communications between or among Jarden, 

- 2 -
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MSSF, MS&Co., and/or Skadden , and all documents exchanged between or among Jarden, MSSF, 

MS&Co., and/or Skadden. 

2. All documents relating to the value of AHi for the time period beginning 

December 18, 2002 to the present. 

3. All documents referring or relating to any cash payments, consideration, or 

other item of value that MSSF expects to receive pursuant to the terms of the September 19, 2004 

Securities Purchase Agreement By and Among American Household, Inc., the Sellers Identified 

Herein, and Jarden Corporation or any other agreement related to The Sale of AHI. 

4. All documents referring or relating to the accounting or tax treatment for any 

aspect of The Sale of AHI. 

5. All documents reflecting or referring to fees, monies, or other compensation 

that MSSF, MS&Co., any affiliates of MSSF and MS&Co., and/or Skadden may receive in 

connection with TI1e Sale of AHi. 

6. All minutes of the meetings of AHI's board of directors and all materials 

distributed to AHI's board of directors in connection with those meetings. 

7. Documents sufficient to show the identity of all shareholders or security 

holders of AIU and the size and nature of their respective interests in AHI from December 18, 2002 

lo the present. 

8. All documents reflecting amounts lent or charged to, or received from or 

applied to any loans to, Sunbeam or AHi, or any debts payable by Sunbeam or ARI, to MSSF or in 

which MSSF has participated or held any interest. This request includes without limitation any loan 

histories and schedules of advances or payments made. 

- 3 -
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9. All documents reflecting any payments made by AHI to MSSF or any of its 

affiliates since December 18, 2002, including but not limited to, dividends, fees, principal or interest 

payments. 

Dated: September 27, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

-4-

COLEMAN (PARENT) HOLDINGS INC. 

John Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

141011/018 
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CERTIFICATE OF SERVICE 

The undersigned, an attorney, hereby certifies that a copy of the foregoing has been furnished 

by U.S. Mail and facsimile to the following counsel ofrecord on this 27th day of September, 2004: 

Joseph laruio, Jr. 
CARL TON FIELDS 
222 Lake View A venue 
Suite 1400 
West Palm Beach, Florida 33401 
Tel.: (561) 659-7070 
Fax: (561) 659-7368 

Thomas A. Clare 
KIRKLAND & ELLIS 
655 151h Street, N.W. 
Suite 1200 
Washington, D.C. 20005 
Tel.: (202) 879-5000 
·Fax: (202) 879-5200 

- 5 -

Deirdre E. Connell 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

�����������������-! 

JN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MORGAN STANLEY'S HESPONSE TO DEFENDANT COLEMAN (PARENT) 
HOLDINGS INC.'S SIXTH REQUEST FOR PRODUCTION OF DOCUMENTS 

141013/018 

Pursuant to Rules 1.280 and 1.350 of the Florida Rules of Civil Procedure, Defendant 

Morgan Stanley & Co. Incorporated ("'Morgan Stanley") hereby interposes the following 

objections and responses to Coleman (Parent) Holdings Inc.'s ("CPH") Sixth Request for 

Production dated September 27, 2004. 

GENERAL OBJECTIONS 

Except as otherwise provided below, Morgan Stanley incorporates by reference its 

Objections to Definitions and Instructions and its General Objections to Plaintiffs First, Second, 

Third, Fourth, and Fifth Request for Production of Documents. 

SPECIFIC RESPONSES AND OBJECTIONS 

Request No. l: All documents involving, relating to, or referring to The Sa le of AHi, 

including, but not limited to, all documents relating to communications between or among 

Jarden, MSSF, MS&Co ., and/or Skadden, and all documents exchanged between or among 

Jarden, MSSF, MS&Co., and/or Skadden. 

Morgan Stanley Response: Morgan Stanley objects to this request on the grounds that 

the request is overbroad, expressly requests the production of communications that are protected 

from discovery by the atlomey-client privilege, and improperly seeks production of materials 

EXHIBIT 

I B 
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that arc neither relevant nor reasonably calculated to lead to the discovery of admissible evidence 

to issues framed by the current pleadings in his action. The September 19, 2004 Securities 

Purchase Agreement relating to The Sale of AHI, which reflects the consideration payable to 

MSSF upon closing, is publicly available. Morgan Stanley wiU not produce additional 

documents responsive to this request. 

Request No. 2: All documents relating to the value of AHI for the time period beginning 

December 18, 2002 to the present. 

Morgan Stanlev Response: Morgan Stanley objects to this request on the grounds that 

the request is overbroad, fails to identify with reasonable particularity the documents requested, 

and improperly seeks production of materials that are neither relevant nor reasonably calculated 

to lead to the discovery of admissible evidence to issues framed by the current pleadings in his 

action. Morgan Stanley will not produce documents responsive to this request. 

Request No. 3: All documents referring or relating to any cash payments, consideration, 

or other item of value that MSSF expects to receive pursuant to the tcnns of the September 19, 

2004 Securities Purchase Agreement By and Among American Household, Inc., the Sellers 

Identified Herein, and Jarden Corporation or any other agreement related to The Sale of AHL 

Morgan Stanlev Response: The September 19, 2004 Securities Purchase Agreement 

relating to The Sale of AHi, which reflects the consideration payable to MSSF upon closing, is 

publicly available. Morgan Stanley will not produce additional documents responsive to this 

request. 

141014/018 

Request No. 4: All documents referring or relating to the accounting or tax treatment for 

any aspect of The Sale of AHi. 

2 
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Morgan Stanlev Response: Morgan Stanley objects to this request on the grounds that 

the request is overbroad and improperly seeks production of materials that are neither relevant 

nor reasonably calculated to lead to the discovery of admissible evidence to issues framed by the 

current pleadings in his action. Morgan Stanley will not produce documents responsive to this 

request. 

Request No. 5: All documents reflecting or referring to fees, monies, or other 

compensation that MSSF, MS&Co., any affiliates of MSSF and MS&Co., and/or Skadden may 

receive in connection with T11c Sale of AHL 

Morgan Stanlev Response: Morgan Stanley objects to this request on the grounds that 

the request is overbroad and improperly seeks production of materials that are neither relevant 

nor reasonably calculated to lead to the discovery of admissible evidence to issues framed by the 

current pleadings in his action. The September 19, 2004 Securities Purchase Agreement relating 

to The Sale of AHi, which reflects the consideration payable to MSSF upon closing, is publicly 

available. Morgan Stanley will not produce additional documents responsive to this request. 

Request No. 6: All minutes of the meetings of AHI's board of directors and all materials 

distributed to AT-H's board of directors in connection with those meetings. 

Morgan Stanlev Response: Morgan Stanley objects to this request on the grounds that 

the request is overbroad and improperly seeks production of materials that are neither relevant 

nor reasonably calculated to lead to the discovery of admissible evidence to issues framed by the 

current pleadings in his action. Morgan Stanley further objects to this request on the ground that 

the request seeks materials distributed to AHI's board of directors in their capacity as directors of 

a privately-held company. To the extent that such materials are relevant, they must be requested 

3 
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from AHI, which must be given an opportunity to interpose objections to the requested discovery 

on behalf of AHL Morgan Stanley will not produce documents responsive to this request. 

Request No. 7: Documents sufficient to show the identity of all shareholders or security 

holders of AHl and the size and nature of their respective interests in AHi from December 18, 

2002 to the present. 

Morgan Stanlev Response: Morgan Stanley objects to this request on the grounds that 

the request is overbroad and improperly seeks production of materials that are neither relevant 

nor reasonably calculated to lead to the discovery of admissible evidence to issues framed by the 

current pleadings in his action. Morgan Stanley will not produce documents responsive to this 

requesl. 

Request No. 8: All documents reflecting amounts lent or charged to, or received from or 

applied to any loans to, Sunbeam or AHI, or any debts payable by Sunbeam or AHI, to MSSF or 

in which M SSF has participated or held any interest. This request includes without limitation 

any loan histories and schedules of advances or payments made. 

Morgan Stanlev Response: Morgan Stanley objects to this request on the grounds that 

the request is overbroad and improperly seeks production of materials that are neither relevant 

nor reasonably calculated to lead to the discovery of admissible evidence to issues framed by the 

current pleadings in his action. The September 19, 2004 Securities Purchase Agreement relating 

to The Sale of AHl, which reflects the consideration payable to MSSF upon closing, is publicly 

available. Morgan Stanley will not produce additional documents responsive to this request. 

Request No. 9: All documents reflecting any payments made by AHI to MSSF or any of 

its affiliates since December 18, 2002, including but not limited to, dividends, fees, principal or 

interest payments. 

4 
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Morgan Stanlev Response: Morgan Stanley objects to this request on the grounds that 

the request is overbroad and improperly seeks production of materials that are neither relevant 

nor reasonably calculated to lead to the discovery of admissible evidence to issues framed by the 

current pleadings in his action. The September 19, 2004 Securities Purchase Agreement relating 

to The Sale of AHI, which reflects the consideration payable to MSSF upon closing, is publicly 

available. Morgan Stanley will not produce additional documents responsive to this request. 

CERTIFICATE OF SERVICE 

1 HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by e-mail on this 29111 day of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonctte M. Brown 
KIRKLAND & ELLIS LLP 
655 I S'h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel.for lvf01gan Stanley & Co. Incmporated 

5 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (56 I) 659-7368 
E-mail: jianno@carltonfields.com 

BY: /s/ Thomas A. Clare 

141017 /018 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 6061 1 

141018/018 

SERVICE LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC .• CASE NO. CA 03-5045 AI 

Plaintiff, 

VS. 

MORGAN STANLEY & CO., INC., 
Defendant. 

COLEJ.\-1AN (PARENT) HOLDINGS INC.'S MOTION TO COMPEL 
MORGAN STANLEY'S COMPLIANCE WITH DISCOVERY REQUESTS 

CONCERNING COLEMAN ESCROW CORPORATION NOTES 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys, respectfully requests that this 

Court enter an Order directing Morgan Stanley & Co. Inc. ("Morgan Stanley") to respond to 

CPI-I's discovery requests concerning Morgan Stanley's Coleman Escrow Notes. In support of 

this motion, CPH stales as follows: 

I. This motion arises from Morgan Stanley's filing of a motion for protective order 

(see Ex. A) in which Morgan Stanley asks to be excused from responding to several discovery 

requests that seek relevant information relating to Morgan Stanley's purchase and sale of 

Coleman Escrow Corporation Notes. Three sets of CPH discovery requests are at issue: CPH's 

Seventh Set of Interrogatories (Ex. B), CPH's Eighth Request for Production of Documents (Ex. 

C), and CPH's Notice of Taking Videotaped Deposition dated October 21, 2004 (Ex. D). 

2. By way of background, before CPH sold its 82% interest in The Coleman 

Company, Inc. ("Coleman") to Sunbeam Corporation ("Sunbeam"), Coleman Escrow 

Corporation ("Coleman Escrow") was the corporate holding company who11y owned by CPH 

that controlled those Coleman shares. Almost a year prior to the March 30, 1998 sale of CPI-I's 

�001/032 
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shares lo Sunbeam, Coleman Escrow issued debt instruments secured with Coleman stock: first 

and second priority discount notes that had a maturity dale of 2001 ("Escrow Notes"). 

3. During the October 15, 2004 deposition of fonner Morgan S tanley associate 

Karen .Eltrich, CPH learned for the first time that Morgan Stanley had made a market in the 

Escrow Notes. Specifically, Ms. Eltrich testified that Morgan Stanley took a Jong position on the 

notes, in expectation that they would go up in value. See Ex. E, Eltrich Dep. at 56:25-57: 11. Ms. 

Eltrich also testified that in October 1997 and in January 1998, she published research reports 

addressing Coleman Escrow. Id. at 66: 1-24; 99: 12-24. The two research reports included 

infomrntion on the historical and projected performance of Coleman, as well as a comprehensive 

study of the camping industry and Coleman's position within the industry. Id. at 57:17-23. 

4. After the deposition of Ms. Eltrich, CPH issued three sets of d iscovery requests 

concerning the Escrow Notes. CPH requested: 

a. Information regarding and documents referring or relating to Morgan 

Stanley's purchase or sale of Coleman Escrow Notes and the associated purchase 

or sales price, purchase or sale costs, gains, losses, and amount or rate of return on 

each purchase or sale. See CPI-I's 7th Set of lnterrogs., lnterrog. Nos. I & 2 (Ex. 

B); CPH's 8th Req. for Prod. of Docs., Doc. Req. Nos. I & 2 (Ex. C); Oct. 21, 

2004 Notice of Taking Videotaped Dep., Corp. Dep. Topic Nos. 1 & 3 (Ex. D); 

b. Information regarding the reasons for Morgan Stanley's sale or purchase 

of Escrow Notes. See CPH's 7th Set of Inte1Togs., Interrog. No. 3 (Ex. B); Oct. 

21, 2004 Notice of Taking Videotaped Dep., Corp. Dep. Topic No. 2 (Ex. D); 

2 
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c. Documents referring or relating to the two research reports Karen Eltrich 

published concerning the Escrow Notes. See CPH's 8th Req. for Prod. of Docs., 

Doc. Req. Nos. 3 & 4 (Ex. C). 

5. Information regarding Morgan Stanley's purchase or sale of the Escrow Notes, its 

reasons for purchasing or selling the Escrow Notes, and its research concerning the Escrow 

Notes plainly could lead to the discovery of admissible evidence. Throughout this litigation, 

Morgan Stanley has indicated that it intends to argue in defense to CPH's claims that Morgan 

Stanley was a victim of the Sunbeam fraud because it (or its sister company) lost money in the 

tnmsaction by which CPH sold its interest in Company to Sunbeam. Infonnation conceming the 

amount of profit that Morgan Stanley made in the purchase and sale of Coleman Notes, and the 

underlying data necessary to confirm the accuracy of those figures, is relevant to test Morgan 

Stanley's defense. 

G. The fact that Morgan Stanley Senior Funding voluntarily dismissed its claims 

against CPH and MAFCO does not alter the rekvance of Morgan Stanley's purchase and sale of 

the Escrow Notes. 1f Morgan Stanley persists in claiming that it (or its sister company) was a 

victim of fraud that lost money, information relating to Morgan Stanley's profits stemming from 

the Coleman transaction will continue to be relevant. 

7. Morgan Stanley complains in its motion for protective order that the discovery 

requests at issue were served after the October 14, 2004 pre-trial hearing. The timing of these 

discovery requests, however, was wholly dependent on the timing of Ms. Eltrich's October 15, 

2004 deposition - at which the relevance of the Coleman Escrow documents first became 

known to CPH's counsel. In any event, this Court has denied Morgan Stanley's motion for 

protective order to bar discovery served after October 14 (Ex. F), so this argument is moot. 

3 
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S. Morgan Stanley also has objected that the requested discovery is irrelevant and 

harassing, but those objections are mere boilerplate, made without any showing to back them up. 

Nonetheless, CPH would be willing to forego the discovery requested herein, if Morgan Stanley 

would agree to stipulate that it will not attempt to introduce any evidence or argument at trial to 

the effect that it (or MSSF or any other affiliated company) l ost money or was otherwise injured 

as a resul t of the Sunbeam fraud. Absent such a stipulation, however, CPH's discovery should 

be allowed lo proceed. 

WHEREFORE, CPH respectfully requests that this Court di rect Morgan Stanley to 

produce ... vithin seven days the documents nnd interrogatory answers responsive to CPH's 

Seventh Set of Interrogatories and Eighth Request for Production. CPH further requests that this 

Court direct a Morgan Sta nley corporate representa tive to appear within 14 days of the Court's 

Order for a Rule 1.310 depos ition relating to the Coleman Escrow Notes topics set forth in the 

attached deposition notice. 

Dated: November 10, 2004 

Jerold S. Solovy 
Ronald L. Marmer 
JeffreyT. Shaw 
JENNER &BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

#1176234 

Respectfully submitted, 

, 

n2ti 

John S a 
SEA DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Flotida 33402-3626 
(561) 686'-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this / 6
'

f
\·-·�ay of 

(\JI n V. 
_ _,___u __ _, 2004. 

F�ori No.: 169440 
Se c enney Scarola 

art & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Colemnn(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P .L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 
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JN TIIB FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INC., 
Defendant. 

I 
���----���----�----�--�· 

MOTION FOR PROTECTIVE ORDER 

CONCERNING MORGAN STANLEY,$ COLEMAN ESCROW NOTES 

Defendant Morgan Stanley & Co. lnco1porated ("Morgan Stanley') requests that this 

Court enter a protective order pursuant to Fla. R. Civ. P. 1.280(c) that excuses Morgan Stanley 

from responding to Coleman (Parent) Holdings Inc. 's ("CPH") Seventh Set of Interrogatories, 

Eighth Request for Production of Documents, and Notice of Talcing Videotaped Deposition 

dated October 21, 2004. These requests, which were never the subject of the multiple hearings 

to set a tria] date, seek discovery of Morgan Stanley's research concerning, and purchase or sale 

of Coleman Escrow Corporation Notes. This discovery is not relevant to the singJe case pending 

before this Court -CPH's claims that Morgan Stanley made false representations to CPH about 

Sunbeam. In support of this Motion, Morgan Stanley states as follows: 

UNDISPUTED FACTS 

l. This case arises out of the March 1998 acquisition transaction in which CPH sol.d 

its 82% interest in The Coleman Company, Inc. ("'Coleman'') to Sunbeam Coxporation. Morgan 

Stanley served as financial advisor to Sunbeam for parts of the acquisition transaction and served 

as lead underwriter for a S750,000,000 debenture offering that Sunbeam used to finance the 

acquisition. Morgan Stanley Senior Funding, Inc. (''MSSF') and other lenders provided senior 

EXHIBIT 
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secured :financing to Sunbeam in coruiection with Sunbeam's acquisition of Coleman and two 

smaller companies. 

2. CPH filed this action on May 8, 2003. CPH's complaint alleges claims against 

Morgan Stanley for fraudulent misrepresentation, negligent misrepresentation, aiding and 

abetting fraud, and conspiracy. {May 8, 2003 Comp!., Counts I· IV.) 1 Specifically, CPH's 

claims are all bBQed on reptesentations allegedly made: by Morgan Stanley during the course of 

''face-to-face discussions'' that occurred over a period of four months, between December 1997 

· and March 1998. (Jd.1f 39.) 

3. MSSF filed a second action (Civil Action No. CA 03-5165 Al) on May 12, 2003. 

MSSF's complaint, which was in the nature of a counterclaim, alleged claims against CPH and 

its parent company MacAndrews & Forbes Holdings Inc. (''MAFCO") for fraudulent 

misrepresentation and negligent misrepresentation. In particular, MSSF alleged that CPH had 

misrepresented Coleman�s financial condition and the "synergies" that could be accomplished 

through a transaction with Sunbeam. 

4. The two actions were consolidated on February 20, 2004, and. proceeded as such 

until October 22, 2004. 

5. On October 22, 2004, MSSF filed a Notice of Voluntary Dismissal Without 

Prejudice dismissing its action against CPH and MAFCO. Morgan Stanley - the only 

defendant in the remaining action - is not asserting any claim for relief against CPH. 

Based on this Court's Order determining that New York: law applies to the fraud and negligent 
misrepresentation claims, the legal sufficiency of these counts to state a cause of action is extremely doubtful. 
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6. Between Coleman and its ultimate corporate parent, Mafco Holdings Inc., were a 

number of COIJlorate holding companies, each of which was owned 100 percent by the parent 

holding company; 

• The Coleman Company, Inc. 

• Coleman Worldwide Coxporation (owned 82% of The Coleman Company, 
Inc.) 

• Coleman Escrow Corporation, renamed CLN Holding Inc. (owned 100% 
of Coleman Worldwide Corporation) 

• Coleman (Parent) Holdings Inc. (owned 100% of Coleman Worldwide 
Corporation) 

• ''MAPCO" (owned 100% ofCoJeman (Parent) Holding Company Inc.) 

• Mafco Holdings Inc. (owned 100% ofMAFCO) 

• Ronald 0. Perelman (owns I 00% ofMafco Holdings Inc.) 

7. In approximately May 1997, Coleman Escrow issued debt .instruments - 1st and 

2nd Priority Discount Notes (''Escrow Notes") - through various underwriters. The Escrow 

Notes had a maturity date of 2001. 

8. On October 9, 1997 and Januacy 26, 1998, Karen Eltricb, an associate at Morgan 

Stanley Dean Witter, published research reports addressing the Escrow Notes (Oct. 9, 1997 

Global High Yield Investment Research, CPH 272 (Ex. t); Jan. 26, 1998 High Yield Industry 

Review, CPH 275 (Ex. 2).) Because the Escrow Notes were secured with Coleman stock, the 

research reports looked closely at the historical and projected performance of Coleman, the 

industry in which Coleman operated. and comparable company transactions. 

9. During her deposition on October 15, 2004, Ms. Eltricb testified that Morgan 

Stanley had made a market in the Escrow Notes and had also taken a fong position in the Notes. 

3 

16div-008312



ll/10/Z004 18:17 FAX 
141010/032 

11/01/2004 15:56 FAX 561 659 7368 CARL TOH FIELDS \11PB �005/048 

She further testified that eventually the High Yield Group had made a pro.tit on the Escrow 

Notes. 

10. On October 21, 2004, before MSSF dismissed its lawsuit, CPH served three sets 

of discovery requests addressing the Escrow Notes. In particular, CPH sought: 

a. All documents rdated to the two research reports Karen Eltrich authored 

concerning the Escrow Notes (see Oct. 21, 2004 CPH gth Req. for Prod., 

Reqs. 3-4 (Bx. 3)); 

b. The reasons for Morgan Stanley's sale or purchase of Escrow Notes (see 

Oct. 21, 2004 CPHNotice of Video. Dep., Topic 2 (Ex. 4); Oct. 21, 2004 

CPH 7� Set ofintenogs., lnterog. 3 (Ex. 5)); 

c. Documents and infonnation concerning any purchase or sale by Morgan 

Stanley of the Escrow Notes, and the associated prices, costs, gains or 

losses (see CPH sm Req. for Prod., Reqs. 1-2; CPH Notice of Video. 

Dep., Topics I & 3; CPH 7tJi Set of Jnterrogs., Interrogs. 1 & 2). 

11. CPH did not disclose th.is intended discovery at any of the hearings before the 

Court to schedule a trial date, the most recent of which was October I 4, 2004. During these 

hearings, there was extended argument by counsel on the volume of remaining discovery and the 

time the parties would require to complete that discovery. CPH represented to the Court that all 

remaining discovery could be completed by November 1, 2004. 

ARGUMENT 
CPH' s discovery is irrelevant and -with the disco'Vecy cutoff looming in just over three 

weeks -harassing. Ms. Eltrich's late 1997 and early 1998 research reports discuss extensively 

the financial history of Coleman and the return of Mr. Jerry W. Levin to Coleman to bring the 

company back to profitability. The reports provide detailed discussions of the "turnaround" 

4 
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alleged to be occWTing at Coleman. Morgan Stanley's reasons for buying or selling the Escrow 

Notes may have related to Morgan Stanley's knowledge or expectation of Coleman's 

perfonnance. While the MSSF action was pending, CPH could have argued that its discovery 

requests related either to Morgan Stanley's own knowledge of_ Coleman's finances or the 

probability of certain synergies in the Sunbeam/Coleman Transaction. 

Bnt th�t :irsum.enf: i� gone. With tho :£ilin0 of it,, Nut.i� uf Voluntary Disnussal Without 

Prejudice, MSSF has dismissed all of its claims against CPH and MAFCO. The rep�tations 

that CPH and MAFCO made to Sunbeam and MSSF concerning Coleman are no longet at issue. 

MSSF's ability to reasonabJy rely on CPH and.MAFCO's representations and Morgan Stanley's 

or MSSF's knowledge concerning Coleman are no longer an issue. 

CPH's requests are neither relevant, nor likely to lead to the discovery of admissible 

evidence. Fla. R. Civ. P. 1.280. The Morgan Stanley High Yield Group>s research concerning, 

or purchase or sale o� Coleman Escrow Notes is not relevant to the representations that the 

Morgan Stanley Investment Bmiking Division made to CPH concerning Sunbeam. 

CONCLUSION 

CPH's action has been pending since May 2003 - nearly eighteen months. Over 

Morgan Stanley,s objection, the Court ordered that fact discovery close November 24, 2004. 

This is not the time to explore new theories through a fishing expedition. Morgan Stanley 

respectfully requests that the Court issue a protective order that Morgan Stanley does not need to 

respond to CPH's Seventh Set of Interrogatories, Eighth Request for Production of Documents, 

and Notice of Talcing Videotaped Deposition dated October 21, 2004. 
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CERTIFICATE OF SERVICE 

I HEREBY CEln'IFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 151 day 

ofNovember, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square . 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley 
& Co. Incorporated 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Bea.ch, FL 33401 
Telephone: (561) 659-7070 
Facsimile: {561) 659�7368 
E-mail: jia.nno@carltonfields.com 
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Jack Scarola 
SEARcY, DENNEY, SCAROLA, 
BARNHARD'l' & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 
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SERVICE LIST 
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COLEMAN (PARENT) HOT.DINGS JNC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC .• 

Defendant. 
I 

����������������� 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 0�045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defenda,nts. 

COLEMAN {PARENT) HOLDINGS INC.'S SEVENTH SET OF 
INTERROGATORIES TO MORGAN STANLEY & CO., INC. 

@014/032 

Pursuant to Florida Rules of Civil Procedure 1.280 and 1.340 and the Court's 

October 14, 2004 Order, Coleman (Parent) Holdings Inc. ("CPH''), by its attorneys, hereby 

requests that Morgan Stanley & Co., Inc. answer the following Interrogatories within fourteen 

(14) days from the date of service. 

DEFINITION 

1. "MS&Co." means Morgan Stanley & Co., Inc. or any of its affiliates, 
( 

subsidiaries, divisions, predecessors, and successors. 

2. ..Coleman Escrow Notes" means the Coleman Escrow Corp. Senior 

Secured First and Second Priority Discount Notes due 2001 that are described in CPH 0473148-

CPR 0473165 and Morgan Stanley Confidential 0001575-0001579. 

3. ..Security" has the same meaning as provided in 15 U.S.C. 77b(a)(l). 

EXHIBIT 

I B 
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INSTRUCTIONS 

1. MS&Co.'s obligation to undertake a reasonable investigation in 

responding these interrogatories includes making inquiry of its current personnel and any fonner 

personnel to the extent that those former personnel are under Morgan Stanley ' s control or being 

represented or advised by Morgan Stanley's counsel in this litigation. 

2. The connectives "and" and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of each Interrogatory all responses that 

might otherwise be construed to be outside the scope. 

versa. 

3. The use of the singular form of any word includes the plural and vice 

INTERROGATORIES 

INTERROGATORY N0.1: For the time period January 1, 1996 to the 

present, identify each purchase or sale by MS&Co. of Coleman Escrow Notes and any other 

Security, or any interests therein, issued by or relating to The Coleman Company, Inc., Coleman 

Escrow Corp., Coleman Worldwide Corporation, and/or CLN Holdings Inc., and for each 

purchase or sale identify the MS&Co. entity, fund, or affiliate that made the purchase or sale. 

RESPONSE: 

INTERROGATORY NO. 2: For each purchase or sale identified in 

response to Interrogatory No. 1, state the purchase price, other costs in connection with the 

purchase, sales price, other revenue in connection with the sale, gains, losses, and the amount or 

rate of return on each such purchase or sale. 

RESPONSE: 

2 
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INTERROGATORY NO. 3: For each purchase or sale identified in 

response to Interrogatory No. 1, identify all reasons why MS&Co. purchased or sold the Security 

and the person(s) and/or committee(s) that made the decision to purchase or sell the Security. 

RESPONSE: 

Dated: October 21, 2004 

Jerold S. Solovy 
Ronald L. Manner 
JENNER & BLOCK LLP 
One IBM Plaza 
Suite4400 

Chicago, 11linois 60611 
(312) 222-93 50 

COLEMAN (PARENT) HOLDINGS INC. 

By�! � 
One of Its AttOTneYS 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

Counsel for Plaintiff Coleman (Parent) Holdings Inc. 

3 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC. and 
COLEMAN (PARENT) HOLDINGS INC., 

Defendants. 

COLEMAN (PARENT) HOLDINGS INC. 'S 
EIGHTH REQUEST FOR PRODUCTION OF DOCUMENTS 

TO MORGAN STANLEY & CO., INC. 

�017/032 

Coleman (Parent) Holdings Inc. e'CPH"), by its attorneys Searcy Denney Scarola 

Barnhart & Shipley P.A. and Jenner & Block LLP, hereby serves its Eighth Request for 

Production of Documents upon Morgan Stanley & Co., Inc. (''MS&Co."), and requests responses 

and the production of documents at the office of Searcy Denney Scarola Barnhart & Shipley 

P.A., 2139 Palm Beach Lakes Blvd., West Palm Beach, Florida, within fourteen (14) days from 

the date of service pursuant to the Court's October 14, 2004 Order. 

EXHIBIT 
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DEFINITIONS AND INSTRUCTIONS 

CPH incorporates by reference its Definitions and Instructions set forth in CPH's 

First Request for Production of Documents, served on MS&Co. on May 9, 2003. In addition, the 

following definitions apply: 

1. ..MS&Co." means Morgan Stanley & Co., Inc. or any of its affiliates, 

subsidiaries, divisions, predecessors, and successors. 

2. ·•coleman Escrow Notes" means the Coleman Escrow Corp. Senior 

Secured First and Second Priority Discount Notes due 2001 that are described in CPH 0473148-

CPH 0473165 and Morgan Stanley Confidential 0001575-0001579. 

3. ..Security" has the same meaning as provided in 15 U.S.C. 77b(a)(1). 

DOCUMENTS.REQUESTED 

1. For the time period January 1, 1996 to the present, all documents referring 

or relating to MS&Co.'s purchase or sale of Coleman Escrow Notes and any other Security, 

or any interests therein, issued by or relating to The Coleman Company, Inc., Coleman 

Escrow Corp., Coleman Worldwide Corporation, and/or CLN Holdings Inc. 

2. For the time period January 1, 1996 to the present, documents sufficient to 

show MS&Co;'s purchase price, other costs in connection with the purchase, sales price, 

other costs in connection with the sale, gains, losses, and amount or rate of return on each 

purchase or sale of Coleman Escrow Notes and any other Security, or any interests therein, 

issued by or relating to The Coleman Company, Inc., Coleman Escrow Corp., Coleman 

Worldwide Corporation, and/or CLN Holdings Inc. 

-2-
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3. All documents referring or relating to the October 9, 1997 "Global High 

Yield Investment Research" report on The Coleman Company, Inc. and the Coleman Escrow 

Notes, including all documents used in creating that report. 

4. Alt documents referring or relating to the January 26, 1998 "High Yield 

Industry Review" report on The Coleman Company, Inc. and the Coleman Escrow Notes, 

including all documents used in creating that report. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 

facsimile and Federal Express to all counsel on the attached Service List, this 21st day of 

October, 2004. 

Jerold S. Solovy 
Ronald L. Manner 
JENNER &BLOCK LLP 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
(3 t 2) 222-9350 

COLEMAN {PARENT) HOLDINGS INC. 

B�� 
One of 1tsAttOfileY 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-3-

141019/032 

16div-008322



11/10/2004 18:23 FAX 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS 

SERVICE LIST 

655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, Florida 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, PLLC 
1615 M. Street, N.W. 
Washington, D.C. 20036 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, . 

vs. 

MORGAN STANLEY & CO., INC .• 

Defendant. 

�����������������' 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Mark C. Hansen, Esq. 

141021/032 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, �.W. 
Suite 1200 

Joseph Ianno. Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 

KELLOGG, HUBER, HANSEN, TODD 

Washington, D.C. 20005 West Palm Beach, FL 33401 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings, Inc. will take the deposition 
upon oral examination of the following parties and witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates set forth below: 

DEPONENT 
Morgan Stanley & Co., Inc. on topics 
identified on Exhibit A. 

DATE AND TIME 

November 5, 2004, at 9:30 a.m. 

. The deposition will be conducted at Esquire Deposition Services, 216 E. 45th Street, 8th 
floor, New York. New York 10017. The deposition will be recorded by videotape and 
stenographic means. The videographer will be Esquire Deposition Services. The depositions 
will be taken before a person authorized to administer oaths and wHl continue day to day until 
completed. 

Please designate one or more officers, directors, managing agents. or other persons to 
testify on your behalf and state the matters on which each person designated will testify. 

EXHIBIT 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and Federal Express to all counsel on the attached Service List this 21st day of October 
2004. 

Dated: October 21, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 606 1 1  
(312) 222-9350 

COL� (PARENT) HOLDINGS INC. 

B��� 
Oneof�ys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C. 
Sumner Square, 1615 M StreetN.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 
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Exhibit A 

CORPORATE DEPOSITION TOPICS 

1. For the time period January 1, 1996 to the present, any purchase or sale by 
MS&Co. (or any of its affiliates, subsidiaries, divisions, predecessors, and successors) of 
Coleman Escrow Corp. Senior Secured First and Second Priority Discom:it Notes due 2001, 
which are described in CPH 0473148-CPH 0473165 and Morgan Stanley Confidential 0001575-
0001579, and any other Security (as defined in 15 U.S.C. 77b(a}(l)), or any interests therein, 
issued by or relating to The Coleman Company, Inc., Coleman Escrow Corp., Coleman 
Worldwide Corporation, and/or CLN Holdings Inc. 

2. For the time period January 1, 1996 to the present, all reasons why MS&Co. (or 
any of its affiliates, subsidiaries, divisions, predecessors, and successors} purchased or soJd the 
Coleman Escrow Notes described in Topic No. 1, and any other Security (as defined in 15 
U.S .C. 77b(a)(l)}, or any interests therein, issued by or relating to The Coleman Company, Inc., 
Coleman Escrow Corp., Coleman Worldwide Corporation, and/or CLN Holdings Inc., and the 
identity of the person(s) and/or committee(s) that made the decision to purchase or sell the 
Coleman Escrow Notes and the Securities. 

3. For the time period January 1, 1996 to the present, MS&Co.'s (or any of its 
affiliates', subsidiaries', divisions', predecessors', and successors') purchase price, other costs in 
connection with the purchase, sales price, other costs in connection with the sale, gains, losses, 
and amount or rate of return on any purchase or sale of Coleman Escrow Corp. Notes described 
in Topic No. 1, and any other Security (as defined in 15 U.S.C. 77b(a)(l)), or any interests 
therein, issued by or relating to The Coleman Company, fuc., Coleman Escrow Corp., Coleman 
Worldwide Corporation, and/or CLN Holdings Inc. 

�024/032 

16div-008327



l l/10/2004 18:26 FAX 
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KAREN HAYCOX-ELTRICH, OCTOBER 15, 2004 

I N  THE F I FTE ENTH JUD I C IAL C I RCU I T  

IN AND F O R  PALM BEAC H COUNTY , FLORIDA 

COLEMAN ( PARENT ) HOLD I NG S ,  ) 
4 I NC . I ) 

) 
5 P l a i nt i f f ( s ) , ) 

) 
6 v s . ) Cas e N o . 

) CA 0 3- 5 0 4 5  AI 
7 ) 

MORGAN S TANLEY & CO . ,  INC . , ) 
' 8  ) 

D e f e ndant ( s ) . ) 
9 - - -- - - - - - - - - - - - - - - - - - - - - - - - - - - - ) 

) 
1 0  MORGAN S TANL E Y  S EN I OR F UND ING, ) 

I N C . I ) 
1 1  P l a i nt i f f ( s ) , ) 

) 
1 2  v s . ) 

) 
1 3  MACANDREWS & FORB E S  HOLD I NGS , ) 

I N C . I ) 
1 4  ) 

D e f e n da n t s ( s )  ) 
1 5  - -- - ---- - - - -- ---- - - - - - - - - - - - -- - )  

1 6  

1 7  

1 8  VI DEOTAP ED D E P O S I T I ON OF KAREN HAYCOX-ELTRICH 

1 9 · New Y o rk , Ne w Y o rk 

2 0  F r i d a y , Oct obe r  1 5 ,  2 0 0 4  

2 1  

2 2  

2 3  

2 4  

2 5  

Repo rt ed by : 
JOAN WARNOC K 
JOB NO . 1 6 6 1 1 6  
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KAREN HAYCOX-ELTRICH, OCTOBER 15, 2004 

Page 54 Page 56 \ 
be published. 1 Q. You're aware that the reports that 

Q. Was there a person that you dealt 2 you issued could have an effect on the market 
with? 3 for the securities? ' 

A. I don't recall. 4 MS. BROWN: Object to form. 
Q. Do you remember if there was a 5 Foundation. ,_. 

person or a function responsible for reviewing 6 A. I disagree with that. As I just 
' 
;; those research reports? 7 said, our dients, our institutional dients, � 

A. It was all done by my secretary, so 8 they're extremely sophisticated, and they use f I really don't know. 9 our work to help them make their decision, but 

Q. Do you remember if you showed your IO we don't actually make their decisions for � 
! 

report to Mr. Foley before it issued? 1 1  them. It's very rare that a high yield > 
f 

A. I probably did, but I couldn't tell 12 research report will move markets unless they ' 

you exactly. 13 have some truly new information. 
f 

Q. Now, once coverage is initiated, did 14 Q. Did you ever personally buy or sell i 
you continue to monitor the performance of 15 any securities in Coleman? ! those bonds? 16 A. I did not. � A. Yes. We did quarterly updates. And 17 Q. I don't know if you were allowed to. � 
if we had the opportunity to see the company 18 Were you allowed to under the Morgan Stanley l on a one-off basis, we would publish on that. 19 rules? 

Q. You're going to have to -- there is 20 A. No, I was not. ' 
a lot of terminology that goes with this 21 Q. But I believe you testified that l 
field, and I think I got most of it, but 22 Morgan Stanley and its traders took positions 

'· 

you're going to have to describe it. Now, you 23 in the Coleman bonds? ' 
·' 

said you would do quarterly updates of your 24 A. Morgan Stanley trading did, yes. l research? 25 Q. Did Morgan Stanley make a market --
:; 
1 

Page 55 Page 57 'i 
A. Basically when they report numbers, 1 A. Yes, we did. \ 

� 
and we would report on how they did versus our 2 Q. - In these bonds? \ 
estimates. 3 A. Yes, we did. 1 

Q. And then I think you also referred 4 Q. In addition to making a market, did i 
to a one-off? 5 it take a long position in the bonds? � 

� 
A. For example, Coleman presented at 6 A. Yes, we did. i 

our high yield conference I believe it was in 7 Q. And by taking a long position,  that ;,: 
1997, so we would do a written update on that. 8 means that Morgan Stanley held them expecting i 

Q. Did there come a time when you 9 them to go up in value so they could make 
i 
, 

stopped covering the bonds? 10 money on the bonds? ! A. I stopped covering the bonds when 1 1  A. Yes. 
the Sunbeam deal was announced. I immediately 12 Q. Now, when you do a coverage report, § 
became restricted. 13 what information do you typically consider? t 

Q. What do you mean by that? 14 MS. BROWN: Object to form. � A. Meaning Morgan Stanley was handling 15 A. It varies so much company by company f 
the deal, and so, consequently, we will not 16 and it varies by how much information was 
publish research when we're involved on the 17 already out there. In the case of Coleman, we f 
Investment banking side. 18 obviously did what we thought - you know, we ' 

Q. Got it. Would you then issue 19 gave the company's investment strengths, :' 
·': 

something saying, hey, we're not going to 20 weaknesses. The report also included a very 
cover it anymore? 21 comprehensive study of the camping industry 

A. No. We just stop publishing. The 22 and Its potential growth and how we felt 
client base -- our client base is private 23 Coleman was a leader. But there Is no 
clients. Sorry. Are institutional clients. 24 template whatsoever to a research report. 
So they understand. 25 Q. Okay. I guess I'm not asking the 

15 (Pages 54 to 57) 
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KAREN HAYCOX-ELTRICH, OCTOBER 15, 2004 

question right. I'm trying to get at the 
types of information you would consider rather 
than what the report would look like. Were 
there types of information you typically 
considered? 

MS. BROWN: Object to form. 
A. As a high yield research analyst, 

your number one considerati_on is their 
ability, as I said, to pay the coupons. So 
every research report will indude a capital 
structure, your amortization schedule, your 
model, financial forecast, your free cash 
flow. That's much more of the financial 
consideration which every report will contain, 
but then everything else is far more 
subjective in terms of, okay, we know this is 
what they have to pay down their bonds, what 
is the likelihood based on the fundamentals of 
the company that they can do that. 

Q. I guess I'm not asking the question 
right. 

A. Okay. 
Q. I'm focusing less on what the report 

looks like and more on the information, the 
raw material that you would use to generate 

it. You would look at financial statements, 
for example; correct? 

A. We look at publicly filed SEC 
filings, yes. 

Q. Okay. What else? 
A. We actually went to the - I can't 
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remember the name now, but we went to .some 
park conservation, national wildlife park to 
see what their camping numbers were. We 
commissioned a study from one group to see 
what camping demand was and the quality of the 
Coleman name. But I obviously primarily look 
at financial statements, and, ideally, if you 
can, you talk to retailers and say, okay, what 
is the quality of this brand for you. 

Q. Do you remember if you did talk to 
retailers about Coleman? 

A. No, I did not. I did not have those 
contacts at that time. For us it was more 
going into the retail channels and seeing the 
shelf space that they had. 

Q. And you did that? 
A. Yes. 
Q. How did you do that? Do you do that 

yourself, or do you have --
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A. You go to a Target. You go to a 
Wal-Mart. 

Q. So you would go and look? 
A. Yes. 
Q. Did you ever buy any of their 

products? 
A. I live in New York City, 

unfortunately not a big occasion for camping. 

Q. Hey, people in New York camp, too. 
I know it happens. Would you participate in 
conference calls with management? 

A. Yes. 
Q. Would you talk to management aside 

from the regularly scheduled conference calls? 
A. Only Mark Shiffman. 
Q. And Mr. Shiffman was the director of 

investor relations? 
A. He was. And he was extremely 

well-informed and very accessible, so he 
worked -- he was very, very good in that 
function. 

Q. Did you speak to other analysts, 
other people that were covering Coleman? 

A. Only on the buy side, not on the 
sell side. 

Q. Okay. You're going to have to 
explain what that means. 

A. Meaning dients who were investing 
in the bonds, buying bonds from us, versus 
other shops that were potentially selling the 
bonds In the secondary. 

Q. So you would talk to people who were 
interested in buying the bonds? 

A. Correct. 
Q. To see what they were looking for or 

looking -- what they saw to be value in 
Coleman? 

A. No. It's the reverse. They were 
asking me why I saw value in Coleman. 

Q. Did you read the reports of other 
analysts? 

A. No, I did not. 
Q. Of Goldman Sachs or someone else? 
A. No, I did not. 
Q. Do you know if other people covered 

the Coleman bonds? 
A. I don't recall. 
Q. Did you track related companies, 

that is, other companies In the same field? 
A. Yes, I did. 
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Page 62 
Q. What companies? 
A. Well, within consumer products, but 

no other camping companies. 
Q. Okay. And you obviously tracked 

consumer product companies for other purposes. 
Did you track them for purposes of comparing 
them to Coleman? 

A. There is two answers to that is yes, 
on the bond spread basis, and, second, we 
would look at where equity comparables were 
trading on a total enterprise value, TEV, to 
EBITDA basis to get a downside multiple 
valuation for Coleman in the event they went 
bankrupt. 

Q. Okay. We're going to do those one 
step at a time. You said you would look at 
the bond spread? 

A. Meaning I would look at what total 
debt to EBITDA, EBITDA to interest and yield 
was for varying companies within the sector. 

Q. Do you remember what companies you 
looked at? 

A. No, I do not. 
Q. Okay; And on the equity side you 

said you looked at the ratio between total 

enterprise value -
A. Total enterprise value to EBITDA. 
Q. How would you determine total 

enterprise value? 
A. That's total debt plus the market 

equity cap. 
Q. And you would compare that to the 

company's EBITDA? 
A. You would divide -- you would put 

that over EBITDA, yes. 
Q. And you would compare Coleman's 

ratio to the ratio of other companies? 
A. No. I would see what the ratio of 

other companies were, and I would see what 
Coleman's total debt to EBITDA was, and see 
what my recovery value was for the bonds. 

Q. Okay. In the event of bankruptcy? 
A. In the event of bankruptcy. 
Q. Now, in connection with the work you 

did looking into Coleman, did you ever talk to 
Mr. Levin? 

A. I don't recall. I mean obviously I 
heard him on the conference calls, but I don't 
recall if I ever had a one on one meeting with 
him. 
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Q. Did you ever speak to Mr. Page? 

� 

A. I don't recall. ; 

Q. Do you know Joe Page, or do you know � 
who he is? 

A. Don't recall. ·1 
Q. Did you ever speak to Mr. Shapiro? ' 

=.; 
A. I don't recall. The name is vaguely � 

familiar, .but I don't recall . ., 

Q." I believe you identified ·! 
Mr. Shiffman. Do you remember anyone else at 1 
Coleman that you spoke with? 1 

A. No, I don't. ' 

Q. And you're aware that 82 percent of � 
the common stock of Coleman was owned by a -� 
MacAndrews & Forbes entity? f 

A. Yes, I was aware. 
Q. Did you speak with anyone at ' 

MacAndrews & Forbes about Coleman? ' 

A. No, I did not. � Q. In connection with the coverage you 
did of Coleman, did you ever visit a Coleman 
facility? �. 

A. No, I did not. f. 
Q. And I believe you said you went to � 

the retail outlets and looked how their ,. 

' 

l 
' 

Page 65 l 
' 

products were placed; is that correct? ' 

"{ 
A. Yes, It is. � 
Q. Did you talk to retailers? � 
A. No, I did not I did not have those t 

connections. i. 
MS. BROWN: Let's take a break i 

before we start using the exhibits. j' 
MR. BRODY: Yes. That's fine. We 1 

can take a break now. � 
l 

VIDEOGRAPHER: The time on the ; 
monitor Is now 10:35, and we are off the { 
record. 

(Recess) j 

(Initiation of coverage for t Coleman marked CPH Exhibit 272 for 
identification, as of this date.) l t 

(Document Bates stamped Morgan f Stanley Confidential 23225-23229 marked 
CPH Exhibit 273 for Identification, as 

,. 

' 

of this date.) ! 
VIDEOGRAPHER: The time on the 

monitor is 10:44, and we're back on the ' ' 
record. r 
Q. While we were off the record, 

Ms. Eltrich, we marked two exhibits, and I'm t 
�-
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Page 66 Page 68 i 
1 going to show you the first of the two. It's 1 can't recall the details. 
2 been marked as Exhibit 272. Do you recognize 2 Q. And it's dated August 7, 1997; is f 3 that document? 3 that correct? ;. 

4 A. Yes, I do. 4 A. It appears to be, yes. < 
,., 

5 Q. And what is it? 5 Q. And that would be about the time t 
6 A. I believe it was my initiation of 6 that a company like Coleman would issue its � 7 coverage for Coleman. 7 second quarter earnings? �. 
8 Q. And this is a document that you 8 A. It would appear so, y�. ;� 
9 wrote? 9 Q. Is Exhibit 273, the earnings � 10 A. Yes, it is. 10 document, one of the documents you considered 

1 1  Q. Did you prepare this document in the 11  in  connection with issuing the report that is :� 
¥ 

12 ordinary course of your business at Morgan 12 shown as 272? ;.-:: 
·1 

13 Stanley? 13 A. I don't recall specifically, but I ' 

14 A. Yes, I did. 14 would assume so. � 
15 Q. It's dated October 9th, 1997. Is 15 Q. In any event, though, you would have ' l� 
16 that the date on or about the time you created 16 read earnings announcements such as f 
17 it? 17 Exhibit 273 before doing the research report ., 

18 A. I couldn't recall. 18 or as part of doing your work? .t.-
19 Q. Did you issue this document on or 19 A. Yes, I would. � 
20 about October 9th, 1997? 20 Q. Now, at the time you issued your r: 
21 A. It was published on October 9th. 21 first research report in October of 1997, did r 
22 Q. Okay. "Published" is the word you 22 you understand that Coleman was in the process f 23 prefer? 23 of a turnaround? ;: 
24 A. Yes. 24 MS. BROWN: Object to form. � .. � 
25 Q. And then thereafter was a copy of 25 A. To the best of my knowledge, that ' 

r 
Page 67 Page 69 t 

1 . this document kept in the files of Morgan 1 was my assumption. 
2 Stanley? 2 Q. What did you understand that to i 

? 

3 MS. BROWN: Object to foundation. 3 mean? t 
4 A. I don't know. 4 A. To the best of my recollection, it ' 

5 Q. Did you keep a copy of it? 5 was that the numbers had been extremely 
6 A. I believe I kept a copy with my own 6 disappointing, the company had become highly 

t 7 personal files. 7 leveraged, but under new management I felt 
8 Q. When you prepared this document, 8 that the company could regain its bearings and . 

9 were you acting within the scope of your 9 service its debt. �· 

10 authority at Morgan Stanley? 10 Q. Did you understand that the company ., 

1 1  . MS. BROWN: Object to the extent 11 had adopted a strategy to improve its ' 

12 he's calling for a legal conclusion. 12 financial performance? .• 

13 MR. BRODY: I'm not. 13 MS. BROWN: Object to form. 
14 A. To my knowledge, I was. 14 A. To the best of my recollection, yes, 
15 Q. And I would also like to show you 15 they had. ' 

15 what has been marked as Exhibit 273. Do you 16 Q. If you look at Exhibit 273, the 
17 recognize that document? 17 earnings announcement that shows that it was 
1B A. I don't recall. 18 sent to you, the first paragraph refers to 
19 Q. Your name appears at the top. Do 19 success In its tumaround strategy; correct? 
20 you see that? 20 A. Yes, it does. 
21 A. Yes, I do. 21 Q. And thars the sort of thing that 
22 . Q. Do you recognize this as a document 22 you would have read and analyzed in connection 
23 faxed to you or faxed from you? 23 with doing a research report? 
24 A. Faxed to me. It basically looks 24 A. One part of it, yes. : 
25 like a second quarter earnings update, but I 25 Q . Of course. Other things as well. I J 
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Page 98 
Q. And it shows that it  was sent to 

you? 
A. Yes, it was. 
Q. Is this an earnings report from 

Coleman? 
A. It appears to be, yes. 
Q. Were you on a regular circulation 

list that you would receive these documents? 
MS. BROWN: Object. Foundation. 

A. To my knowledge, I was. 

Q. Do you know how that happened, how 
you got to be on that? 

A. I requested to be on their 
distribution list. 

Q. You requested that of Coleman? 
A. Yes, I did. 
Q. If you turn to the fourth page of 

this document, there are some financial 
numbers, and on the bottom there appears to be 
some handwriting? 

A. Um- hmm. 
Q. Do you recognize the handwriting? 
A. It may be mine, but I'm not sure. 
Q.  Do you have any understanding a s  to 

what it refers to? 

Page 99 
A. No, I don't. 
Q. After you received this report, did 

you modify the research that you put out 
there? 

A. I couldn't recall. 
MR. BRODY: Mark this, please, as 

Exhibit 275. 
(Research report dated January 26 

issued by Ms. Eltrich marked CPH 
Exhibit 275 for identification, as of 
this date.) 
Q. Ms. Eltrich, I'm showing you what 

has been marked as Exhibit 275. Do you 
recognize that as another research report that 
you issued? 

A. Yes, I do. 
Q. That you published? 
A. Yes, I do. 
Q. And it's dated January 26th? 
A. Yes. 
Q. Now, the prior one was dated 

October 9th, 1997. Are you aware of any 
research reports between those two dates? 

A. I can't recollect. 
Q. And can you recall any research 
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reports after this date? 
A. I can't recollect. 

Q. If I were to tell you that the 
acquisition of Coleman by Sunbeam, Sunbeam 
being a Morgan Stanley client, was publicly 
announced at the beginning of March l 99B, 
would you believe that you would have done 
another research report after this one? 

A. No, I would not have been allowed 
to. 

Q. So if the facts I just told you are 
correct, and I believe them to be, you believe 
this to be your final research report? 

A. I can't recollect. 
MS. BROWN: Object to form. 

Q. Looking at Exhibit 275, is that a 
document that you drafted? 

A. I believe so, yes. 

Q. And at the time you drafted it, you 
did so in the course of your responsibilities 
at Morgan Stanley? 

A. I believe so, yes. 

Q. And the document was published by 
Morgan Stanley to the recipients of its 
research reports, its high yield research 

reports? 
MS. BROWN: Object to form. 

A. It was distributed on a distribution 
list to our clients. 

Q. Okay. That's a better way of 
stating it. And it was sent to those clients 
in the ordinary course of Morgan Stanley's 
business? 

A. To my knowledge, yes. 
Q. Did you keep a copy of this document 

in your file? 
A. I don't recall. 
Q. Do you believe you did? 
A. Probably not. 
Q. It wasn't your practice to keep 

copies of research reports that you issued? 
A. It was kept in my computer, not on 

file. 

Q. So it was kept In electronic form? 
A. Correct. 
Q. And was It the ordinary course of 

your business to keep copies of the research 
reports you issued in electronic form on your 
computer? 

A. It was the firm's practice, yes. 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendai1t(s). 

� 00 1/002 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE ?\O. CA 03-5 1 65 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

rv1ACANDRE\VS & FORBES HOLDINGS, INC . .  , 
Defendant(s). 

ORDER ON MOTION FOR PROTECTIVE ORDER CONCERNING DISCOVERY 
SERVED BY COLEl\'IAN CPA.RENT> HOLDINGS. INC. AFTER OCTOBER 1 4. 2004 

AND TO EXTEND PRETRIAL DEADLINES 

THIS CAUSE came before the Court November 4� 2004 on Morgan Stanley & Co. 

Incorporated's Motion for Proteclive Order Concerning Discovery Served by Coleman 

(Parent) Holdings. Inc. After October 1 4, 2004 and lo Extend Pretrinl Deadlines. "'"ith n11 

counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Morgan Stanley & Co. Incorporated's Motion for 

ProtectiYe Order Concerning Discovery Served by Coleman (Parent) Holdings, Inc. After 

October 1 4, 2004 and to Extend Pretrial Deadlines is Denied. 
/ 

DONE AND ORDERED in West Palm?Zea , P 'Im Beach County, Florida this l 
day of November, 2004. EXHIBIT 

� 
ELIZABETH T. MAASS � f 
Circuit Court Judge 

n. r. r [: � v r: n L'}! n .... C..,. ., .,  °'J .W s.f" 

141031/032 

, .. r.""\ , 
i.,.·_ ._ .,. 
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Mark C. Hansen, Esq. 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO .• INC., 
Defendant. 

�001/010 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS INC. 'S MOTION TO COMPEL 
MORGAN STANLEY'S COMPLIANCE WITH RULE 1.310 DEPOSITION NOTICE 

CONCERNING SUBORDINATED DEBENTURE TRANSACTIONS 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys, respectfully requests that this 

Court enter an Order directing Morgan Stanley & Co., Inc. ("Morgan Stanley") to provide a 

corporate representative to testify pursuant to Rule 1.310 concerning the subordinated debenture-

related topics set forth in the deposition notice attached hereto as Exhibit A. In support of this 

motion, CPH states as follows: 

I. This motion arises from Morgan Stanley' s most recent refusal to produce a 

witness for a previously noticed deposition. In fact, following this Court's denial of Morgan 

Stanley's request that all discovery served by CPH after October 14 be barred, Morgan Stanley 

has helped itself to the identical relief by repeatedly refusing to produce deposition witnesses 

pursuant to notices served by CPH. For example , CPH had noticed one deposition to take place 

last week and three depositions to take place this week, but Morgan Stanley refused to produce 

any of those witnesses - and either filed motions for a protective order just before the 

depositions were to be taken or indicated its intention to file such a motion. The deposition at 

issue in this motion, which was to take place on November 12, is the last of the depositions that 

Morgan Stanley has refused to proceed with this week: on November I 0, two days before the 

deposition was to take place, Morgan Stanley wrote advising that it would not produce a Rule 

16div-008336
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1.310 witness as scheduled and would be filing a motion for a protective order instead. See 

Ex.B. 

2. TI1e Rule 1.310 deposition at issue in this motion asks Morgan Stanley to produce 
I 

a corporate representative to testify about the following topics: ( l) all transactions involving 

subordinated debentures, including all transactions in which Morgan Stanley bought or sold 

subordinated debentures, all communications with Morgan Stanley customers or counterparties 

to any subordinated debenture trades involving Morgan Stanley as a broker or principal, any 

market for subordinated debentures, and the purchase prices and costs associated with the 

purchase or sale of subordinated debentures; (2) Morgan Stanley's gains, losses, and amount or 

rate of return in connection with the purchase or sale of subordinated debentures; and (3) the 

authenticity of certain subordinated debenture-related documents produced by Morgan Stanley. 

3. The information requested by CPH's Rule 1.310 deposition notice would reveal 

the losses or gains realized by Morgan Stanley in its capacity as the unden\'Titer of the 

subordinated debenture offering used to fund Sunbeam's acquisition of The Coleman Company, 

Inc. and other entities. This information is relevant to test Morgan Stanley's contention that it 

was a victim of the Sunbeam fraud and lost money as a result of that fraud. Morgan Stanley_ 

therefore should produce a Rule 1.310 witness to testify about the topics set forth in notice 

attached as Exhibit A without fiuther delay. 

2 

16div-008337



11/10/2004 17:38 FAX 

Dated: November 10, 2004 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

# 1177740 

Respectfully submitted, 

John carola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

3 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the. foregoing has been furnished by 

l(··i/l� 
Fax and Federal Express to all counsel 011 the attached list on this / day of 

/JrJV; , 2004. 

enney Scarola 
lhart & Shipley, P.A. 

2 39 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Pho_ne: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P .L .L .C . 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

�005/010 

COUNSEL LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 

TN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 Al 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I ����������������� 
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 Al 

Pla intiff, 
vs. 

MACANDREWS & FORBES HOLDINGS rNC., 
·el al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street. N.W. 
Suite 1200 

Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings, Inc. ("CPH") will take the 
deposition upon oral examination of the following party pursuant to Florida Rule of Civil 
Procedure 1.3 l 0 on the date set forth below: 

DEPONENT 
Morgan Stanley & Co., Inc. on the topic 
identified on Exhibit A. 

DATE AND TIME 
November 12, 2004, at 9:30 a.m. 

The deposition will be conducted at Esquire Deposition Services, 216 E. 4Sth Street, 8th 
floor, New York, New York 10017. The deposition will be recorded by videotape and 
stenographic means. The videographer will be Esquire Deposition Services. The depositions 
will be taken before a person authorized to administer oaths and will continue day to day until 
completed. 

Please designate one or· more officers, directors, managing agents, or other persons to 
testify on your behalf and state the matters on which each person designated will testify. 

EXHIBIT 

I A 
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l HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and Federal Express to all coW1sel on the attached Service List this 3rd day of 

November 2004. 

Dated: November 3, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 33409 
(561) 686-6300 

- 2 -
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 

Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

�008/010 
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, 

Exhibit A 

CORPORA TE DEPOSITION TOPIC 

1. All transactions involving Subordinated Debentures (as defined in the Definitions 

and Instructions set forth in CPH's First Request for Production of Documents served on May 9, 

2003), including but not limited to: (i) all transactions in which Morgan Stanley bought or sold 

any Subordinated Debentures or any interest therein; (ii) all commwiications with any Morgan 

Stanley custom er or counter-party to any trade involving Morgan Stanley as a broker or principal 

relating to the Subordinate d Debentures; (iii) any market for the Subordinated Debentures; and 

(iv) the purchase price, other costs in co1U1ection with the purchase, sales price, other costs in 

connection with t he sale, gains, losses, and amount or rate of return on any purchase or sale of 

Subordinated Debentures or any interest therein. 

2. Morgan Stanley' s gains, 1osses, and amount or rate of return in connection with 

the purcha se or sale of Subordinated Debentures or any interest therein. 

3. The documents produced by Morgan Stanley at Morgan Stanley Confidential 

0096879 to 0096972 and Morgan Stanley Confidential 0102880 to 0103433, including but not 

limited to: (1) the authenticity, source, cre ation, use, maintenance and business purpose of the 

docwnents; and (2} the explanation of the documents and the infonnation contained therein. 

16div-008344
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11/10/04 11:.17 FAX -------�IRKLAND & ELLIS LLP �002/002 

Zhanette M. Brown 
To Call Writer Directly: 

(202) 87S.51 OB 
zbrown@kirkland.com 

BY FACSIMILE 

Michael Brody, Esq. 
Jenner & Block, LLP 
One IBM Plaza 
Chicago, IL 60611-7603 

IGRKLAND &. ELLIS LLP 

655 Flllaanth S1ree1, N.W. 
Washington, o.c::. 200IJS 

202 87ll·Sl.lCJQ 

wwiv.1<1rkla.nd.com 

November 10, 2004 

Facclmlle: 

202 879·5200 

Re: Coleman (Parent) Holdi11gs, Inc. v. Morgan Stanley & Co., Inc. 
MSSF v. MacA.ndrews & Forbes Holdings Inc. et al. 

Dear Mike: 

I write in response to the Notice of Taldng Videotaped Deposition that CPI-I served on 
November 3, 2004 regarding the Subordinated Debenture transactions. In the n�t few days 
Morgan Stanley will file a motion for protective order addressing the Notice. Therefore, Morgan 
Stanley will not be producing a witness on Friday, November 12, 2004 to address the topics 
identified in the Notice. 

cc: Joseph lanno, Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 
Mark C. Hansen, Esq. (by facsimile) 

Chicago London Los Angeles 

EXHIBIT 

j B 

New York San Fr.mdsco 
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#230580/mep IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., Case No. CA 03-5045 AI 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., fNC. , 

Defendant, 
I ���--�--�----��--��------

MORGAN STANLEY SENIOR FUNDING, INC., Case No. CA 03-5165 AI 

Plaintiff, 
vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

November 16, 2004 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room # 11.1208, 205 North Dixie Highway, 
West Palm B�ach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

(I) Coleman (Parent) Holdings Inc. 's Motion to Compel Morgan Stanley's Compliance with 
Discovery Requests Concerning Coleman Escrow Corporation Notes. 

(2) Coleman (Parent) Holdings Inc. 's Motion to Compel Production of Documents Responsive to 
its Sixth Request for Production. 

16div-008346
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 

Notice of Hearing 

(3) Coleman (Parent) Holdings Inc. 's Motion to Compel Morgan Stanley's Compliance with 
Rule 1.310 Deposition Notice Concerning Subordinated Debenture Transactions. 

141002/003 

(4) Morgan Stanley's Motion for Protective Order to Preclude Unnecessary and Duplicative Rule 
1.310 Deposition Testimony Regarding Fees and Expenses Received By Morgan Stanley. 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

U.S. Mail to all Counsel on the attached list, this f 01'
-

day or (Do J · 2004. 

�1/dL 
JACK A.ROLA 
Flor· a ar No.: 169440 

Denney S carola 
mhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for CPH and MAFCO 

2 

16div-008347



11/10/2004 16:46 FAX 

Coleman (Pa1·ent} Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 Al 

Notice of Hearing 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 
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Fax Transmittal 
450 Lexington Avenue 
New York. New York 10017 
(212) 450-40DD 

To 
Thomas A. Clare 

Message: 

l>AVIS. POLK & WARDWE:LL 

Sender 

James Murray 
Date 

November 10, 2004 
Sender Voice Number 

2124504084 
Sender Fax Number 

212 450 3084 
Company 

Sender E-mail Address 

james.murray@dpw.com 
Nwnber of Pages (this page included) 

.3 
Jf problems receiving this fax, call 

212450 5391 
Reference 

99500/052 
Fax Number 
(202) 879-5200 Kirkland & Ellis LLP 

Recipient Phone Number 
(202) 879-5993 

Coa.Ildenliality Nore: This facslmilc ill inlaldcd only fur the pen;on ur enlity to whlch it is adclmsed and may cgntain infonnation lbat is privilci:ad, canfidcm!ial or 
olherwise p101ec1ed Jiom diselOS\ITC, Dissemination, distribution or c:opying of this facsimile or the infonnlltlon herein by anyone other than the intendc:d rc:cipic:nl, or nn 

employ= or agCllll respom;ible for delivering the incssagc tn the intended n:cipiimt, is prohibiled. IC you have n:i:eivcd 1his facshnllc in error, please notify us 

immcdialdy by telephone and return lhc facsimile by mllil. 
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DAVIS POLK & WARDWELL 

1�00 I STREET, 111.w. MESS�RM 

WASHll'IGTON, D.C. 200015 
450 LEXINGTON AVENUE 
NEW YORK, N.Y. 10017' 

G0308 FRANKFURT AM MAIN 

I eoo f;I.. CAMINO R�I.. 

MENLO PARK. CA $-402!1 

�O QR!i:li!HAM :S'TREiT 

LONDON EC2V 7NG 

I$, '°"VENUE "4 ... TlGNON 

7500B PARIS 

Z I 2 -4$0 -4000 

.. FA)( Z I 2 41ii0 3BOO 

\'olSUTtR'S DIR!.CT 

2124504084 

November 10, 2004 

Re; Colemau (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Clark C. Johnson, Esq. 
Jenner & Block 
OneIBMPlam 
Chicago, IL 60611-7603 

Dear Clark: 

MARouts DE LA ii'ISl;;NADA. 2 

li!B004 MADRID 

I •15• I ROPl'ONQI 

l\olll'IATO·KU, TOICYO 10lil•EI0:13 

3A Cti ... TER AOAD 

HONG KONG 

As per our recent discussions, enclosed please find the time en'lly that will 
serve as Exhibit A to the Stipulation Concerning Davis Polk &. Wardwell's Time 
Record, entered by the Court on November 2, 2004 in this matter. 

This will also confirm that Davis Polk has previously produced all drafts 
of any comfort letters that relate to the transaction at issue that are in its 
possession, custody or control. 

Please feel free to contact me if you have any questions regarding the 
foregoing. 

Enclosure 

cc: Tom Clare 

16div-008350



<? 
0 
0 

§I 

'<!' 
'<!' 

I 
0 
<? 

If 
A 

r-... 
r-... 
.., 
.., 

0 
.., 
'<!' 

N 
T"'i 
N 

�! 
0 
N 

r-... 
T"'i 

'<!' 
0 
0 
N 
' 
0 
T"'i 
' 
T"'i 
T"'i 

October 22, 2004 12:12 PH 

140D KS 
9B4 SUNBEAM ZERO COUPON COIVER.TS DUE 2018 

turie JH 1998DJ23137V0001 03/18/98 

GRA!ll TOI Al 

TIMEKEEPER llAl!RATJYE ENTRIES 

9.5 b Revlw-AA & ICPMG. clllllfort letten, cal ls 

9.5 

Bernstein, MS & slcadden: conference 
calls Waame rl! wr ious minters� 
ainference call re PA chqes, C•tl 
W/other accu re aimfort; canference 
c11ll11 re Qf,l/Co; meetings N/FJH, NJ, JS 

PAGE 1 

16div-008351



KIRKLAND &... ELLIS LLP 

Lawrence P. Bemis 
To Call Writer Directly: 

(202) 879-5132 
lbemis@kirkland.com 

VIA FEDERAL EXPRESS 

The Honorable Elizabeth T. Maass 
Palm Beach County Courthouse 

AND AFFILIATED PARTNERSHIPS 

655 Fifteenth Street, N.W. 
Washington, D.C. 20005 

202 879-5000 

www.kirkland.com 

November 10, 2004 

205 North Dixie Highway, Room 11.1208 
West Palm Beach, Florida 33401 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co., Incorporated 
Case No. CA 03-5045 AI 

Dear Judge Maass: 

Facsimile: 
202 879-5200 

I am writing to address two specific issues you raised with me at the November 5 Case 
Management Conference: (1) whether a defendant may submit evidence at a section 768.72, Fla. 
Stat., hearing; and (2) whether there are any additional "public wrong" cases that are analogous 
to the action before the Court. 

Section 768.72 

The court in Surrey Place of Ocala v. Goodwin, 861 So. 2d 1291 (Fla. 5th DCA 2004) 
held by implication that a court could consider evidence offered by the defendant in response to a 
section 768.72 motion to amend. In Surrey Place the defendants petitioned the Fifth District 
Court of Appeal for a writ of certiorari to quash an order of the trial court permitting the plaintiff 
to state a claim for punitive damages. The defendants argued that the trial court failed to conduct 
a hearing before granting the plaintiffs motion for leave to amend. The District Court affirmed, 
stating that in response to the plaintiffs Motion to Amend, the defendant filed "a detailed and 
thorough response . . . , provided an affidavit of a physician and filed numerous medical records 
in an effort to undermine the respondent's punitive damage proffer." Id. at 1291. In the order 
granting the plaintiffs motion, the trial court observed that its decision to grant the motion was 
"[b ]ased upon a review of the file and the respective documents filed. by each party." Id. 
(internal quotations omitted). The court of appeals found no error. 

Public Wrong 

Your Honor asked a number of questions about the boundaries of New York's 
requirement that the plaintiff plead and prove a "public wrong" as an element of a claim for 
punitive damages in a fraud action. In cases involving sophisticated, commercial parties 

Chicago London Los Angeles New York San Francisco 

) 
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The Honorable Elizabeth T. Maass 
November 10, 2004 
Page 2 

engaged in arm's length business negotiations, such as here, the plaintiffs punitive damage 
claim is generally dismissed along with its underlying claim of fraud. As a result, the punitive 
damages analysis is bypassed completely. See, e.g., Grumman Allied Indus. v. Rohr Indus., 748 
F.2d 729 (2d Cir. 1984) (affirming summary judgment dismissal of fraudulent misrepresentation 
claim, thus mooting punitive damages consideration); DynCorp v. GTE Corp., 215 F. Supp. 2d 
308 (S.D.N.Y. 2002) (dismissing prayer for punitive damages as well as claims for fraud and 
negligent misrepresentation); Riverside Holdings, Inc. v. Arkansas Best Corp. , No. 90 Civ. 5492 
(LMM), 1996 WL 191595 (S.D.N.Y. Apr. 22, 1996) (dismissing fraud claim on summary 
judgment, thus prayer for punitive damages also dismissed). 

I specifically referred the Court to Merrill Lynch & Co. v. Allegheny Energy, Inc., No. 02 
Civ. 7689(HB), 2003 WL 22795650 (S.D.N.Y. Nov. 25, 2003) as one authority supporting 
Morgan Stanley's argument that CPH's claims do not amount to a public wrong. I did not refer 
the Court to Walker v. Sheldon, 179 N.E.2d 497 (N.Y. 1961)-New York's seminal case 
addressing the availability of punitive damages in fraud and deceit actions-although the case is 
cited in Morgan Stanley's memorandum of law.1 

In Walker, the issue was whether the court should allow punitive damages, 
notwithstanding the rule in New York that punitive damages were not recoverable in the 
"ordinary" fraud and deceit case. The court ultimately held that there may be a recovery of 
punitive damages in fraud and deceit actions, but only "where the fraud, aimed at the public 
generally, is gross and involves high moral culpability." Id. at 499. 

The individual plaintiff in Walker alleged that she had been induced into entering a 
contract by the defendant publishing company's fraudulent representations. She alleged that the 
misrepresentations were made "in the regular course of (defendants') business, and as the basis 
of their business knowing the plaintiff would, as others similarly situated had in the past, act 
upon said representations." Id. at 498 (internal quotations omitted). Addressing the "public 
wrong" requirement, the New York Court of Appeals stated: "The pleading charges that 
defrauding the general public into entering publishing contracts, such as the one involved in the 
present case, was the very basis of the defendants' business. What is asserted is not an isolated 
transaction incident to an otherwise legitimate business, but a gross and wanton fraud upon the 
public." Id. at 500. Or as the dissent put it, the defendants were accused of running a "racket." 
Id. 

1 The New York Court of Appeals has continually relied on Walker's holding since it was decided in 1961. 
See, e.g., New York Univ. v. Continental Ins. Co., 662 N.E.2d 763 (N.Y. 1995); Rocanova v. Equitable Life 
Assurance Soc y, 634 N.E.2d 940 (N.Y. 1994). 

J 
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The Honorable Elizabeth T. Maass 
November 10, 2004 
Page 3 

Thus, in Walker the defendants' fraudulent scheme was not only aimed at the public at 
large, the scheme could be repeated time after time, the only limit being the market for 
publishing contracts. And although the Walker plaintiffs actual damages totaled only $1,380, 
the court found that the prospect of a punitive damages award provided the incentive needed to 
vindicate a public right. Id. at 498; see also Kou/aids v. Carvel, 425 F.2d 892, 908 (2d Cir. 1970) 
(holding that issue of punitive damages may not be submitted to jury on retrial because case did 
not involve a "public wrong" and was not "one where the possibility of punitive damages is 
necessary to induce suit to right a wrong which otherwise would go unpunished"); accord 
Newburger, Loeb & Co. v. Gross, 563 F.2d 1057, 1080 (2d Cir. 1977). 

The record before the Court demonstrates that Morgan Stanley had only one client
Sunbeam-that was looking to make an acquisition, and only one company-Coleman-was 
interested in making a deal that involved Sunbeam common stock. CPH' s allegations involve a 
single transaction between two sophisticated, commercial parties worth billions of dollars, who 
were being advised by respected investment banks. This case does not involve conduct directed 
at the public at large, nor does it implicate a public right. Moreover, CPH is not a member of the 
general public, and surely the plaintiff needs no further incentive to bring suit against Morgan 
Stanley beyond the prospect of compensatory damages, which are alleged to be $485 million. 
There is no injury to the public here. 

While Merrill Lynch & Co. v. Allegheny Energy, Inc. , No. 02 Civ. 7689(HB), 2003 WL 
22795650 (S.D.N.Y. Nov. 25, 2003), is a more recent statement of the boundaries of New York's 
"public wrong" requirement, Walker v. Sheldon-New York's seminal case addressing the 
availability of punitive damages in fraud and deceit actions-is the case that best addresses Your 
Honor's questions. Morgan Stanley respectfully submits Walker for the Court's review. 

LPB/rmt 
Enclosure 

Respectfully, 

Lawrence P. Bemis 

cc: Jack Scarola (by federal express w/out encl.) 
Jerold Solovy (by federal express w/out encl.) 

K&E LEGAL:9994620. l 

J 
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IN THE FIFTEENTH ruDICIAL CIRCUIT 
mANDFORPALMBEACHCOUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 Al 

MORGAN STANLEY & CO. INC., 

Defendant. 

MORGAN STANLE1''S ANSWERS TO 
COLEMAN (PARENT) HOLDINGS INC.'S 

SIXTH SET OF INTERROGATORIES TO MORGAN STANLEY & CO., INC. 

Defendant Morgan Stanley & Co. Inc. (''Morgan Stanley''), by and through its 

undersigned attorneys, pursuant to Florida Rule of Civil Procedure 1.340, provides the following 

answers to Coleman (Parent) Holdings hlc.'s ("CPH'') Sixth Set of Interrogatories to Morgan 

Stanley & Co., Inc. dated October 12, 2004 f'Intetrogatoriesh). 

GENERAL OBJECTIONS 

1. Morgan Stanley objects to the !Interrogatories to the extent that they seek 

infonnation protected from disclosure by the attomey�client privilege, the attomey-work·product 

doctrine, the coJJllllon-interest privilege, or any: other applicable constitutional. starutory, or 

common-Jaw privilege, doctrine, immunity, or rul�. 
I 

2. Morgan Stanley objects to the [nterrogatories to the extent that they seek 

information that is neither relevant nor likely to 1lead to the discovery of evidence related to a 

matter at issue among the parties. 

WPB#58SSOS.l 
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3. Morgan Stanley's answers and objections are based on a good-faith investigation. 

Morgan Stanley resmves the right to amend and/or modify its answers and objections. 

4. Morgan Stanley incorporates each of these General Objections into each of the 

Answers and Specific Objections set forth below, as though each General Objection is fully set 

forth therein. 

ANSWERS AND SPECIFIC OBJECTIONS 

INTERROGATORY NO. 1: For each of CPH's Fifth Set of Requests for Admission 

that Morgan Stanley has denied, in whole or in part, state each fact that supports the denial. If 

Morgan Stanley's denial is related to its objection to CPH's definition of the term ''Morgan 

Stanley'' in the Fifth Set of Requests for Admission, state how Morgan Stanley's response to the 

Request for Admission would change if Morgan Stanley applied CPH's definition. 

RESPONSE: Morgan Stanley did not deny any of the requests contained in CPH's 

Fifth Set of Requests for Admission; therefore, no response to this Interrogatory is necessary. 

WPB#S8S80S.I 2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 
r;Q._ 

all counsel of record on the attached service list by facsimile and Federal Express on this _j{l-_ 

day of November, 2004. 

Thomas D. Yannucci, P .C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRJO:,AND & ELLIS LLP 
655 15th Street. N.W .• SUite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBERt HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for 
Morgan Stanley & Co. Incorporated 

WPB#585805.l 

CARLTON FIELDS, P.A. 
222 Lakeview Ave .• Suite 1400 
West Palm Beach,. FL 33401 

· Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCA.ROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One ffiM Plaza, Suite 400 
Chica.go, ll. 60611 

WPB#58S80S.l 

CARLTON FIELDS WPB � 014/014 

SERVICE LIST 
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CARLTON FIELDS, P.A. 
AlTORNEYS AT LJ\W 

BSPBRANTB MAILING ADDRESS 
222 LAKBv1aw AVENUE. SU11"E 1400 
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JN TIIE FIFTEENTH JODICIAL CIRCillT 
IN AND FOR PALM BEACH COUNTY. 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INC., 

Defendant. 

MORGAN STANLEY & CO. INC.'S RESPONSES AND OBJECTIONS TO 
COLEMAN (PARENT) HOLDINGS INC.'S 

FIFTH SET OF REQUESTS FOR ADMISSION 

Defend.ant, Morgan Stanley & Co Inc. ("Morgan Stanley"), by and through its 

undersigned attorneys, pursuant to Fla. R. Civ. P. Rules l.280(c) and 1.370, provides the 

following Responses and Objections to Plaintiff Coleman (Parent) Holdings Inc.' s ("CPH") Fifth 

Set of Requests for Admission ("Fifth Requests'') served via facsimile on Morgan .Stanley on 

October 11, 2004. 

GEfmRAL OBJECTIONS 

1. Morgan Stanley objects to the Fifth Requests to the extent they seek information 

protected from disclosure by the attorney-client privilege, the attorney-work-product doctrine, 

the common-interest privilege, or any other applicable constitutional, statutory, or common-law 

privilege, doctrine, immunity, or rule. 

2. Morgan Stanley objects to the Fifth Requests to the extent they seek information 

that is neither relevant nor likely to lead to the discovery of evidence related to a matter at issue 

among the parties. 

Wl'B#585757. l 
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3. Morgan Stanley objects to the Fifth Requests to the extent they seek to impose 

obligations different from, or in addition to, those provided in the Florida Rules of Civil 

Procedure, discovery guidelines of this Court, and applicable case law. 

4. Morgan Stanley's answers and objections are based on a good-faith investigation. 

Morgan Stanley reserves the right to amend and/or modify its answers and objections. 

5. Morgan Stanley incorporates each of these General Objections into each of the 

Responses set forth below, as though each General Objection is fully set forth therein. 

6. Morgan Stanley objects to the Fifth Requests to the extent they seek information 

from Morgan Stanley Senior Funding, Inc., Plaintiff in Morgan Stanley Senior Funding, Inc. v. 

MacAndrews & Forbes Holdings, Inc., Case No. CA 03-5165-Alt previously consolidated with 

the instant action and voluntarily dismissed by Morgan Stanley Senior Funding, Inc. on October 

22, 2004. 

ANSWERS AND SPE�.IFIC OBJECTIONS 

REQUEST FOR ADMISSION NO. 1,: The opinions reflected in documents batesr 

numbered Morgan Stanley Confidential 0084771 through 0085783 and Morgan Stanley 

Confidential 0094003 through 0094032 are not capable of being expressed as fact. 

RESPONSE: A party may serve on another party a request for an admission that relates 

"to statements or opinions of fact or of the application of law to fact • . .  " Fla. R Civ. P. 

I.370(a), Requests for admissions, however, may not seek an answer that calls for a conclusion 

of law. Pandol Brothers, Inc. v. NCNB Nat 'l Bank of Florida, 450 So.2d 592, 594 (Fla. 4th DCA 

1984) citing Salazar v. Valle, 360 So.2d 132, 134 (Fla. 3d DCA 1978) (discussing application of 

Fla. R. Civ. P. 1 .370 following the 1972 amendment thereto). Federal decisions construing the 

nearly identical rule goveming discovery are highly persuasive. Delta Rent-A-Car. Inc. v. Rihl, 

wPB#SB5757. l 2 
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218 So.2d 467, 468 (Fla. 4th DCA 1969) (concenrlng depositions); McKean v. Kloeppel Hotels. 

Inc., 171 So.2d 552, 555 (Fla. 1st DCA 1965) (concerning requests for admissions). Although 

requests for admissions may seek answers to applications of law to fact, they may not "be used to 

compel an admission ofa conclusion oflaw.'' Carney v. IRS, 258 F.3d 415, 419 (5th Cir. 2001). 

This request seeks an admission from Morgan Stanley that the opinions contained in the 

bates-numbered documents are "not being capable of being expressed as fact" The referenced 

documents are personnel evaluations of Morgan Stanley employees. Morgan St:.anley is not 

being asked to make an "application of law to fact" under the Rules of Civil Procedure; rather, it 

is being asked to use the rules of evidence to make an evidentiary detemtlnation regarding an 

opinion of an. employee evaluating other employees. Thls is precisely the type of conclusion that 

the court must come to when balancing and intezpreting §§ 90.104, 90.403, and 90.701, Fla. Stat 

Under such a circumstance, however, a court would have the benefit of an evidentiary hearing to 

determine the appropriateness of their conclusion of law. CPH is asking Morgan Stanley to 

make a conclusion of law, without an evidentiary hearing, and invade the province of the court. 

Morgan Stanley therefore objects to this Request. 

REQUEST FOR ADMISSION NO. 2: The opinions reflected in documents bates

numbered Morgan Stanley Confidential 0084771 through 0085783 and Morgan Stanley 

Confidential 0094003 through 0094032 do not require special knowledge, skill, experience, or 

training. 

RESPONSE: A party may serve on another party a request for an admission that relates 

"to statements or opinions of fact or of the application of law to fact . . . .. Fla. R. Civ. P. 

1.3 70(a). Requests for admissions, however, may not seek an answer that calls for a conclusion 

of law. Pando/ Brothers, 450 So.2d at 594, supra. Federal decisions construing the nearly 
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identical rule governing discovery are highly persuasive. Delta Rent-A-Co.r, 218 So.2d at 468, 

supra; McKean, 171 So.2d at SSS, supra. Although requests for admissions may seek answers to 

applications of law to fact, they may not "be used to coxnpel an admission of a conclusion of 

law." Carney, 258 F.3d at 419. 

This request seeks an admission from Morgan Stanley that the opinions contained in the 

bateswnumbered documents are "do not require special knowledge, skill, experience, or training." 

The referenced documents are personnel evaluations of Morgan Stanley employees. Morgan 

Stanley is not being asked to make an "application of law to fact'' under the Rules of Civil 

Procedure; rather, it is being asked to use the rules of evidence to make an evidentiary 

determination regarding an opinion of an employee evaluating other employees, using the very 

language of Fla. Stat. § 90.701. This is precisely the type of conclusion that the court must come 

to when balancing and interpreting §§ 90.104, 90.403, and 90.701, Fla. Stat. Under such a 

circumstance, however, a court would have the benefit of an evidentiary hearing to determine the 

appropriateness of their conclusion of law. CPH is asking Morgan Stanley to make a conclusion 

of law, without an evidentiazy hearing, and invade the province of the court. Morgan Stanley 

therefore objects to this Request. 

REQUEST FOR ADMISSION NO. 3: The authors of the documents bates-nwnbered 

Morgan Stanley Confidential 0084771 through 0085783 and Morgan Stanley Confidential 

0094003 through 0094032 could not readily, and with equal accuracy and adequacy,· 

communicate the perceptions reflected in documents bates-numbered Morgan Stanley 

Confidential 0084771 through 0085783 and Morgan Stanley Confidential 0094003 through 

0094032 without communicating in terms of opinions. 

WPB#5857S7.l 4 
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RESPONSE: A party may serve on another party a request for an admission that relates 

''to statements or opinions of fact or of the application of law to fact . , . " Fla. R. Civ. P. 

1.3 70(a). Requests for admissions, however, may not seek an answer that calls for a conclusion 

of law. Pandol Brothers, 450 · So.2d at 594, supra. Federal decisions co:ustruing the nearly 

identical rule governing discovery are highly persuasive. Delta Rent-A-Car, 218 So.2d at 468, 

supra; McKean, 171 So.2d at 555, supra. Although requests for admissions may seek answers to 

applications of law to fact, they may not "be used to compel an admission of a conclusion of 

law." Carney, 258 F.3d at 419. 

This request seeks an admission from Morgan Stanley that authors ''readily, and with 

equal accuracy and adequacy, communicate the· perceptions reflected in [personnel evaluations 

of Morgan Stanley employees) without communicating in terms of opinions." Morgan St&nley 

is not being asked to make an "application of law to fact" under the Rules of Civil Procedure; 

rather, it is being asked to use the rules of evidence to make an evidentiary determination as to 

whether a set of perceptions are of "equal accuracy and adequacy'' not rendered in terms of an 

opinion. Once again, the language of the Request tracks the language of Fla. Stat. § 90.701. 

Once again, this is the type of conclusion that the court must come to when balancing and 

interpreting §§ 90.104, 90.403, and 90.701, Fla. Stat. Under such a circumstance, however, a 

court would have the benefit of an evidentiary hearing to detennine the appropriateness of their 

conclusion of law. CPH is asking Morgan Stanley tQ make a conclusion of law, without an 

evidentiary hearing, and invade the province of the court. Morgan Stanley therefore objects to 

this Request. 

}@QUEST FOR ADMISSION NO. 4: Documents bates-numbered Morgan Stanley 

Confidential 0084771 through 0085783 and Morgan Stanley Confidential 0094003 through 

WPB#585757.l 5 
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0094032 were created within twelve months of the performance of the employees discussed 

therein. 

RESPONSE: Admitted, 

REQUEST FOR .ADMISSION NO. S: Documents bates-numbered Morgan Stanley 

Confidential 0084771 through 0085783 and Morgan Stanley Confidential 0094003 through 

0094032 were prepared by MS&Co. employees with knowledge of the matters discussed therein. 

RESPONSE: 

Morgan Stanley objects to this Request. In this Requ� Morgan Stanley is being asked 

to admit that each and every statement contained in 1,044. pages of documents, some of which 

contain multiple st.atements, were made by Morgan Stanley employees who had .. knowledge of 

the matters0 in the document. The Request imposes an overbroad and undue burden on Morgan 

Stanley by requiring Morgan Stanley to review each document, to identify every statement made 

in the documentt and then to interview each employee to deternrine whether or not they had 

"knowledge" of the statement made in the document. 

Finally, depending upon the response of the interviewed employee, Morgan Stanley 

would have to make a determination as to whether or not each statement contained either hearsay 

or an inadmissible opinion, and object individually to each statement that fell into either 

category. Thus, Morgan Stanley is not being asked to make an "application oflaw to fact" under 

the Rules of Civil Procedure; rather, it is being asked to use the rules of evidence to make an 

evidentiary determination as to whether the statements contained in the referenced documents 

contain hearsay or an inadmjssible opinion. This is the type of conclusion that the court must 

come to when balancing and interpreting §§ 90.104, 90.403, and 90.701, Fla. Stat. Morgan 
. 

Stanley therefore objects to this Request on the grounds that it is overbroad, unduly burdensome, 

WPB#S857S7.l 6 
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not stated with reasonable particularity, and requests Morgan Stanley to improperly form 

conclusions oflaw. 

REQUEST FOR ADMISSIOJS NO. 6: The statements reflected in documents bates

nmnbered Morgan Stanley Confidential 0084771 through 0085783 and Morgan Stanley 

Confidential 0094003 through 0094032 were made by MS&Co. employees. 

RESPONSE: Admitted. 

REQUEST FOR ADMISSION NO. 7: The statements reflected in documents bates

nwnbered Morgan Stanley Confidential 0084771 through 0085783 and Morgan Stanley 

Confidential 0094003 through 0094032 were m.ade by MS&Co. employees during the course of 

their employment by MS&Co. 

RESPONSE: Acbnjtted. 

REQUEST FOR ADMISSION NO. 8: The statements re.fleeted in documents bates

nwnbered Morgan Stanley Confidential 0084771 through 0085783 and Morgan Stanley 

Confidential 0094003 through 0094032 were made by MS&Co. employees while acting within 

the scope of their employment. 

RESPONSE: Admitted. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been. furnished to 

all counsel of record on the attached sezvice list by facsimile and Federal E)tpress on this [ D "f!::
day of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
IaRKLAND & ELLIS LLP 
655 15111 Street, N.W., Suite 1200 
Washington. D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
Jmnes M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for 
Morgan Stanley & Co. Incorporated 
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CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltontields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK. LLC 
One IBM Plaza. Suite 400 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC .• CASE NO. CA 03-5045 AI 

Plaintiff, 

VS. 

MORGAN STANLEY & CO., INC., 
Defendant. 

COLEJ.\-1AN (PARENT) HOLDINGS INC.'S MOTION TO COMPEL 
MORGAN STANLEY'S COMPLIANCE WITH DISCOVERY REQUESTS 

CONCERNING COLEMAN ESCROW CORPORATION NOTES 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys, respectfully requests that this 

Court enter an Order directing Morgan Stanley & Co. Inc. ("Morgan Stanley") to respond to 

CPI-I's discovery requests concerning Morgan Stanley's Coleman Escrow Notes. In support of 

this motion, CPH stales as follows: 

I. This motion arises from Morgan Stanley's filing of a motion for protective order 

(see Ex. A) in which Morgan Stanley asks to be excused from responding to several discovery 

requests that seek relevant information relating to Morgan Stanley's purchase and sale of 

Coleman Escrow Corporation Notes. Three sets of CPH discovery requests are at issue: CPH's 

Seventh Set of Interrogatories (Ex. B), CPH's Eighth Request for Production of Documents (Ex. 

C), and CPH's Notice of Taking Videotaped Deposition dated October 21, 2004 (Ex. D). 

2. By way of background, before CPH sold its 82% interest in The Coleman 

Company, Inc. ("Coleman") to Sunbeam Corporation ("Sunbeam"), Coleman Escrow 

Corporation ("Coleman Escrow") was the corporate holding company who11y owned by CPH 

that controlled those Coleman shares. Almost a year prior to the March 30, 1998 sale of CPI-I's 

�001/032 
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shares lo Sunbeam, Coleman Escrow issued debt instruments secured with Coleman stock: first 

and second priority discount notes that had a maturity dale of 2001 ("Escrow Notes"). 

3. During the October 15, 2004 deposition of fonner Morgan S tanley associate 

Karen .Eltrich, CPH learned for the first time that Morgan Stanley had made a market in the 

Escrow Notes. Specifically, Ms. Eltrich testified that Morgan Stanley took a Jong position on the 

notes, in expectation that they would go up in value. See Ex. E, Eltrich Dep. at 56:25-57: 11. Ms. 

Eltrich also testified that in October 1997 and in January 1998, she published research reports 

addressing Coleman Escrow. Id. at 66: 1-24; 99: 12-24. The two research reports included 

infomrntion on the historical and projected performance of Coleman, as well as a comprehensive 

study of the camping industry and Coleman's position within the industry. Id. at 57:17-23. 

4. After the deposition of Ms. Eltrich, CPH issued three sets of d iscovery requests 

concerning the Escrow Notes. CPH requested: 

a. Information regarding and documents referring or relating to Morgan 

Stanley's purchase or sale of Coleman Escrow Notes and the associated purchase 

or sales price, purchase or sale costs, gains, losses, and amount or rate of return on 

each purchase or sale. See CPI-I's 7th Set of lnterrogs., lnterrog. Nos. I & 2 (Ex. 

B); CPH's 8th Req. for Prod. of Docs., Doc. Req. Nos. I & 2 (Ex. C); Oct. 21, 

2004 Notice of Taking Videotaped Dep., Corp. Dep. Topic Nos. 1 & 3 (Ex. D); 

b. Information regarding the reasons for Morgan Stanley's sale or purchase 

of Escrow Notes. See CPH's 7th Set of Inte1Togs., Interrog. No. 3 (Ex. B); Oct. 

21, 2004 Notice of Taking Videotaped Dep., Corp. Dep. Topic No. 2 (Ex. D); 

2 
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c. Documents referring or relating to the two research reports Karen Eltrich 

published concerning the Escrow Notes. See CPH's 8th Req. for Prod. of Docs., 

Doc. Req. Nos. 3 & 4 (Ex. C). 

5. Information regarding Morgan Stanley's purchase or sale of the Escrow Notes, its 

reasons for purchasing or selling the Escrow Notes, and its research concerning the Escrow 

Notes plainly could lead to the discovery of admissible evidence. Throughout this litigation, 

Morgan Stanley has indicated that it intends to argue in defense to CPH's claims that Morgan 

Stanley was a victim of the Sunbeam fraud because it (or its sister company) lost money in the 

tnmsaction by which CPH sold its interest in Company to Sunbeam. Infonnation conceming the 

amount of profit that Morgan Stanley made in the purchase and sale of Coleman Notes, and the 

underlying data necessary to confirm the accuracy of those figures, is relevant to test Morgan 

Stanley's defense. 

G. The fact that Morgan Stanley Senior Funding voluntarily dismissed its claims 

against CPH and MAFCO does not alter the rekvance of Morgan Stanley's purchase and sale of 

the Escrow Notes. 1f Morgan Stanley persists in claiming that it (or its sister company) was a 

victim of fraud that lost money, information relating to Morgan Stanley's profits stemming from 

the Coleman transaction will continue to be relevant. 

7. Morgan Stanley complains in its motion for protective order that the discovery 

requests at issue were served after the October 14, 2004 pre-trial hearing. The timing of these 

discovery requests, however, was wholly dependent on the timing of Ms. Eltrich's October 15, 

2004 deposition - at which the relevance of the Coleman Escrow documents first became 

known to CPH's counsel. In any event, this Court has denied Morgan Stanley's motion for 

protective order to bar discovery served after October 14 (Ex. F), so this argument is moot. 

3 
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S. Morgan Stanley also has objected that the requested discovery is irrelevant and 

harassing, but those objections are mere boilerplate, made without any showing to back them up. 

Nonetheless, CPH would be willing to forego the discovery requested herein, if Morgan Stanley 

would agree to stipulate that it will not attempt to introduce any evidence or argument at trial to 

the effect that it (or MSSF or any other affiliated company) l ost money or was otherwise injured 

as a resul t of the Sunbeam fraud. Absent such a stipulation, however, CPH's discovery should 

be allowed lo proceed. 

WHEREFORE, CPH respectfully requests that this Court di rect Morgan Stanley to 

produce ... vithin seven days the documents nnd interrogatory answers responsive to CPH's 

Seventh Set of Interrogatories and Eighth Request for Production. CPH further requests that this 

Court direct a Morgan Sta nley corporate representa tive to appear within 14 days of the Court's 

Order for a Rule 1.310 depos ition relating to the Coleman Escrow Notes topics set forth in the 

attached deposition notice. 

Dated: November 10, 2004 

Jerold S. Solovy 
Ronald L. Marmer 
JeffreyT. Shaw 
JENNER &BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

#1176234 

Respectfully submitted, 

, 

n2ti 

John S a 
SEA DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Flotida 33402-3626 
(561) 686'-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this / 6
'

f
\·-·�ay of 

(\JI n V. 
_ _,___u __ _, 2004. 

F�ori No.: 169440 
Se c enney Scarola 

art & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Colemnn(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P .L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 
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JN TIIB FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INC., 
Defendant. 

I 
���----���----�----�--�· 

MOTION FOR PROTECTIVE ORDER 

CONCERNING MORGAN STANLEY,$ COLEMAN ESCROW NOTES 

Defendant Morgan Stanley & Co. lnco1porated ("Morgan Stanley') requests that this 

Court enter a protective order pursuant to Fla. R. Civ. P. 1.280(c) that excuses Morgan Stanley 

from responding to Coleman (Parent) Holdings Inc. 's ("CPH") Seventh Set of Interrogatories, 

Eighth Request for Production of Documents, and Notice of Talcing Videotaped Deposition 

dated October 21, 2004. These requests, which were never the subject of the multiple hearings 

to set a tria] date, seek discovery of Morgan Stanley's research concerning, and purchase or sale 

of Coleman Escrow Corporation Notes. This discovery is not relevant to the singJe case pending 

before this Court -CPH's claims that Morgan Stanley made false representations to CPH about 

Sunbeam. In support of this Motion, Morgan Stanley states as follows: 

UNDISPUTED FACTS 

l. This case arises out of the March 1998 acquisition transaction in which CPH sol.d 

its 82% interest in The Coleman Company, Inc. ("'Coleman'') to Sunbeam Coxporation. Morgan 

Stanley served as financial advisor to Sunbeam for parts of the acquisition transaction and served 

as lead underwriter for a S750,000,000 debenture offering that Sunbeam used to finance the 

acquisition. Morgan Stanley Senior Funding, Inc. (''MSSF') and other lenders provided senior 

EXHIBIT 
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secured :financing to Sunbeam in coruiection with Sunbeam's acquisition of Coleman and two 

smaller companies. 

2. CPH filed this action on May 8, 2003. CPH's complaint alleges claims against 

Morgan Stanley for fraudulent misrepresentation, negligent misrepresentation, aiding and 

abetting fraud, and conspiracy. {May 8, 2003 Comp!., Counts I· IV.) 1 Specifically, CPH's 

claims are all bBQed on reptesentations allegedly made: by Morgan Stanley during the course of 

''face-to-face discussions'' that occurred over a period of four months, between December 1997 

· and March 1998. (Jd.1f 39.) 

3. MSSF filed a second action (Civil Action No. CA 03-5165 Al) on May 12, 2003. 

MSSF's complaint, which was in the nature of a counterclaim, alleged claims against CPH and 

its parent company MacAndrews & Forbes Holdings Inc. (''MAFCO") for fraudulent 

misrepresentation and negligent misrepresentation. In particular, MSSF alleged that CPH had 

misrepresented Coleman�s financial condition and the "synergies" that could be accomplished 

through a transaction with Sunbeam. 

4. The two actions were consolidated on February 20, 2004, and. proceeded as such 

until October 22, 2004. 

5. On October 22, 2004, MSSF filed a Notice of Voluntary Dismissal Without 

Prejudice dismissing its action against CPH and MAFCO. Morgan Stanley - the only 

defendant in the remaining action - is not asserting any claim for relief against CPH. 

Based on this Court's Order determining that New York: law applies to the fraud and negligent 
misrepresentation claims, the legal sufficiency of these counts to state a cause of action is extremely doubtful. 
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6. Between Coleman and its ultimate corporate parent, Mafco Holdings Inc., were a 

number of COIJlorate holding companies, each of which was owned 100 percent by the parent 

holding company; 

• The Coleman Company, Inc. 

• Coleman Worldwide Coxporation (owned 82% of The Coleman Company, 
Inc.) 

• Coleman Escrow Corporation, renamed CLN Holding Inc. (owned 100% 
of Coleman Worldwide Corporation) 

• Coleman (Parent) Holdings Inc. (owned 100% of Coleman Worldwide 
Corporation) 

• ''MAPCO" (owned 100% ofCoJeman (Parent) Holding Company Inc.) 

• Mafco Holdings Inc. (owned 100% ofMAFCO) 

• Ronald 0. Perelman (owns I 00% ofMafco Holdings Inc.) 

7. In approximately May 1997, Coleman Escrow issued debt .instruments - 1st and 

2nd Priority Discount Notes (''Escrow Notes") - through various underwriters. The Escrow 

Notes had a maturity date of 2001. 

8. On October 9, 1997 and Januacy 26, 1998, Karen Eltricb, an associate at Morgan 

Stanley Dean Witter, published research reports addressing the Escrow Notes (Oct. 9, 1997 

Global High Yield Investment Research, CPH 272 (Ex. t); Jan. 26, 1998 High Yield Industry 

Review, CPH 275 (Ex. 2).) Because the Escrow Notes were secured with Coleman stock, the 

research reports looked closely at the historical and projected performance of Coleman, the 

industry in which Coleman operated. and comparable company transactions. 

9. During her deposition on October 15, 2004, Ms. Eltricb testified that Morgan 

Stanley had made a market in the Escrow Notes and had also taken a fong position in the Notes. 
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She further testified that eventually the High Yield Group had made a pro.tit on the Escrow 

Notes. 

10. On October 21, 2004, before MSSF dismissed its lawsuit, CPH served three sets 

of discovery requests addressing the Escrow Notes. In particular, CPH sought: 

a. All documents rdated to the two research reports Karen Eltrich authored 

concerning the Escrow Notes (see Oct. 21, 2004 CPH gth Req. for Prod., 

Reqs. 3-4 (Bx. 3)); 

b. The reasons for Morgan Stanley's sale or purchase of Escrow Notes (see 

Oct. 21, 2004 CPHNotice of Video. Dep., Topic 2 (Ex. 4); Oct. 21, 2004 

CPH 7� Set ofintenogs., lnterog. 3 (Ex. 5)); 

c. Documents and infonnation concerning any purchase or sale by Morgan 

Stanley of the Escrow Notes, and the associated prices, costs, gains or 

losses (see CPH sm Req. for Prod., Reqs. 1-2; CPH Notice of Video. 

Dep., Topics I & 3; CPH 7tJi Set of Jnterrogs., Interrogs. 1 & 2). 

11. CPH did not disclose th.is intended discovery at any of the hearings before the 

Court to schedule a trial date, the most recent of which was October I 4, 2004. During these 

hearings, there was extended argument by counsel on the volume of remaining discovery and the 

time the parties would require to complete that discovery. CPH represented to the Court that all 

remaining discovery could be completed by November 1, 2004. 

ARGUMENT 
CPH' s discovery is irrelevant and -with the disco'Vecy cutoff looming in just over three 

weeks -harassing. Ms. Eltrich's late 1997 and early 1998 research reports discuss extensively 

the financial history of Coleman and the return of Mr. Jerry W. Levin to Coleman to bring the 

company back to profitability. The reports provide detailed discussions of the "turnaround" 
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alleged to be occWTing at Coleman. Morgan Stanley's reasons for buying or selling the Escrow 

Notes may have related to Morgan Stanley's knowledge or expectation of Coleman's 

perfonnance. While the MSSF action was pending, CPH could have argued that its discovery 

requests related either to Morgan Stanley's own knowledge of_ Coleman's finances or the 

probability of certain synergies in the Sunbeam/Coleman Transaction. 

Bnt th�t :irsum.enf: i� gone. With tho :£ilin0 of it,, Nut.i� uf Voluntary Disnussal Without 

Prejudice, MSSF has dismissed all of its claims against CPH and MAFCO. The rep�tations 

that CPH and MAFCO made to Sunbeam and MSSF concerning Coleman are no longet at issue. 

MSSF's ability to reasonabJy rely on CPH and.MAFCO's representations and Morgan Stanley's 

or MSSF's knowledge concerning Coleman are no longer an issue. 

CPH's requests are neither relevant, nor likely to lead to the discovery of admissible 

evidence. Fla. R. Civ. P. 1.280. The Morgan Stanley High Yield Group>s research concerning, 

or purchase or sale o� Coleman Escrow Notes is not relevant to the representations that the 

Morgan Stanley Investment Bmiking Division made to CPH concerning Sunbeam. 

CONCLUSION 

CPH's action has been pending since May 2003 - nearly eighteen months. Over 

Morgan Stanley,s objection, the Court ordered that fact discovery close November 24, 2004. 

This is not the time to explore new theories through a fishing expedition. Morgan Stanley 

respectfully requests that the Court issue a protective order that Morgan Stanley does not need to 

respond to CPH's Seventh Set of Interrogatories, Eighth Request for Production of Documents, 

and Notice of Talcing Videotaped Deposition dated October 21, 2004. 
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CERTIFICATE OF SERVICE 

I HEREBY CEln'IFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 151 day 

ofNovember, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square . 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley 
& Co. Incorporated 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Bea.ch, FL 33401 
Telephone: (561) 659-7070 
Facsimile: {561) 659�7368 
E-mail: jia.nno@carltonfields.com 
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Jack Scarola 
SEARcY, DENNEY, SCAROLA, 
BARNHARD'l' & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 
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COLEMAN (PARENT) HOT.DINGS JNC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC .• 

Defendant. 
I 

����������������� 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 0�045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defenda,nts. 

COLEMAN {PARENT) HOLDINGS INC.'S SEVENTH SET OF 
INTERROGATORIES TO MORGAN STANLEY & CO., INC. 

@014/032 

Pursuant to Florida Rules of Civil Procedure 1.280 and 1.340 and the Court's 

October 14, 2004 Order, Coleman (Parent) Holdings Inc. ("CPH''), by its attorneys, hereby 

requests that Morgan Stanley & Co., Inc. answer the following Interrogatories within fourteen 

(14) days from the date of service. 

DEFINITION 

1. "MS&Co." means Morgan Stanley & Co., Inc. or any of its affiliates, 
( 

subsidiaries, divisions, predecessors, and successors. 

2. ..Coleman Escrow Notes" means the Coleman Escrow Corp. Senior 

Secured First and Second Priority Discount Notes due 2001 that are described in CPH 0473148-

CPR 0473165 and Morgan Stanley Confidential 0001575-0001579. 

3. ..Security" has the same meaning as provided in 15 U.S.C. 77b(a)(l). 

EXHIBIT 

I B 
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INSTRUCTIONS 

1. MS&Co.'s obligation to undertake a reasonable investigation in 

responding these interrogatories includes making inquiry of its current personnel and any fonner 

personnel to the extent that those former personnel are under Morgan Stanley ' s control or being 

represented or advised by Morgan Stanley's counsel in this litigation. 

2. The connectives "and" and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of each Interrogatory all responses that 

might otherwise be construed to be outside the scope. 

versa. 

3. The use of the singular form of any word includes the plural and vice 

INTERROGATORIES 

INTERROGATORY N0.1: For the time period January 1, 1996 to the 

present, identify each purchase or sale by MS&Co. of Coleman Escrow Notes and any other 

Security, or any interests therein, issued by or relating to The Coleman Company, Inc., Coleman 

Escrow Corp., Coleman Worldwide Corporation, and/or CLN Holdings Inc., and for each 

purchase or sale identify the MS&Co. entity, fund, or affiliate that made the purchase or sale. 

RESPONSE: 

INTERROGATORY NO. 2: For each purchase or sale identified in 

response to Interrogatory No. 1, state the purchase price, other costs in connection with the 

purchase, sales price, other revenue in connection with the sale, gains, losses, and the amount or 

rate of return on each such purchase or sale. 

RESPONSE: 

2 
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INTERROGATORY NO. 3: For each purchase or sale identified in 

response to Interrogatory No. 1, identify all reasons why MS&Co. purchased or sold the Security 

and the person(s) and/or committee(s) that made the decision to purchase or sell the Security. 

RESPONSE: 

Dated: October 21, 2004 

Jerold S. Solovy 
Ronald L. Manner 
JENNER & BLOCK LLP 
One IBM Plaza 
Suite4400 

Chicago, 11linois 60611 
(312) 222-93 50 

COLEMAN (PARENT) HOLDINGS INC. 

By�! � 
One of Its AttOTneYS 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

Counsel for Plaintiff Coleman (Parent) Holdings Inc. 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC. and 
COLEMAN (PARENT) HOLDINGS INC., 

Defendants. 

COLEMAN (PARENT) HOLDINGS INC. 'S 
EIGHTH REQUEST FOR PRODUCTION OF DOCUMENTS 

TO MORGAN STANLEY & CO., INC. 

�017/032 

Coleman (Parent) Holdings Inc. e'CPH"), by its attorneys Searcy Denney Scarola 

Barnhart & Shipley P.A. and Jenner & Block LLP, hereby serves its Eighth Request for 

Production of Documents upon Morgan Stanley & Co., Inc. (''MS&Co."), and requests responses 

and the production of documents at the office of Searcy Denney Scarola Barnhart & Shipley 

P.A., 2139 Palm Beach Lakes Blvd., West Palm Beach, Florida, within fourteen (14) days from 

the date of service pursuant to the Court's October 14, 2004 Order. 

EXHIBIT 
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DEFINITIONS AND INSTRUCTIONS 

CPH incorporates by reference its Definitions and Instructions set forth in CPH's 

First Request for Production of Documents, served on MS&Co. on May 9, 2003. In addition, the 

following definitions apply: 

1. ..MS&Co." means Morgan Stanley & Co., Inc. or any of its affiliates, 

subsidiaries, divisions, predecessors, and successors. 

2. ·•coleman Escrow Notes" means the Coleman Escrow Corp. Senior 

Secured First and Second Priority Discount Notes due 2001 that are described in CPH 0473148-

CPH 0473165 and Morgan Stanley Confidential 0001575-0001579. 

3. ..Security" has the same meaning as provided in 15 U.S.C. 77b(a)(1). 

DOCUMENTS.REQUESTED 

1. For the time period January 1, 1996 to the present, all documents referring 

or relating to MS&Co.'s purchase or sale of Coleman Escrow Notes and any other Security, 

or any interests therein, issued by or relating to The Coleman Company, Inc., Coleman 

Escrow Corp., Coleman Worldwide Corporation, and/or CLN Holdings Inc. 

2. For the time period January 1, 1996 to the present, documents sufficient to 

show MS&Co;'s purchase price, other costs in connection with the purchase, sales price, 

other costs in connection with the sale, gains, losses, and amount or rate of return on each 

purchase or sale of Coleman Escrow Notes and any other Security, or any interests therein, 

issued by or relating to The Coleman Company, Inc., Coleman Escrow Corp., Coleman 

Worldwide Corporation, and/or CLN Holdings Inc. 

-2-
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3. All documents referring or relating to the October 9, 1997 "Global High 

Yield Investment Research" report on The Coleman Company, Inc. and the Coleman Escrow 

Notes, including all documents used in creating that report. 

4. Alt documents referring or relating to the January 26, 1998 "High Yield 

Industry Review" report on The Coleman Company, Inc. and the Coleman Escrow Notes, 

including all documents used in creating that report. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 

facsimile and Federal Express to all counsel on the attached Service List, this 21st day of 

October, 2004. 

Jerold S. Solovy 
Ronald L. Manner 
JENNER &BLOCK LLP 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
(3 t 2) 222-9350 

COLEMAN {PARENT) HOLDINGS INC. 

B�� 
One of 1tsAttOfileY 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 
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Thomas A. Clare, Esq. 
KIRKLAND & ELLIS 

SERVICE LIST 

655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, Florida 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, PLLC 
1615 M. Street, N.W. 
Washington, D.C. 20036 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, . 

vs. 

MORGAN STANLEY & CO., INC .• 

Defendant. 

�����������������' 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Mark C. Hansen, Esq. 

141021/032 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, �.W. 
Suite 1200 

Joseph Ianno. Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 

KELLOGG, HUBER, HANSEN, TODD 

Washington, D.C. 20005 West Palm Beach, FL 33401 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings, Inc. will take the deposition 
upon oral examination of the following parties and witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates set forth below: 

DEPONENT 
Morgan Stanley & Co., Inc. on topics 
identified on Exhibit A. 

DATE AND TIME 

November 5, 2004, at 9:30 a.m. 

. The deposition will be conducted at Esquire Deposition Services, 216 E. 45th Street, 8th 
floor, New York. New York 10017. The deposition will be recorded by videotape and 
stenographic means. The videographer will be Esquire Deposition Services. The depositions 
will be taken before a person authorized to administer oaths and wHl continue day to day until 
completed. 

Please designate one or more officers, directors, managing agents. or other persons to 
testify on your behalf and state the matters on which each person designated will testify. 

EXHIBIT 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and Federal Express to all counsel on the attached Service List this 21st day of October 
2004. 

Dated: October 21, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 606 1 1  
(312) 222-9350 

COL� (PARENT) HOLDINGS INC. 

B��� 
Oneof�ys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C. 
Sumner Square, 1615 M StreetN.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 
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Exhibit A 

CORPORATE DEPOSITION TOPICS 

1. For the time period January 1, 1996 to the present, any purchase or sale by 
MS&Co. (or any of its affiliates, subsidiaries, divisions, predecessors, and successors) of 
Coleman Escrow Corp. Senior Secured First and Second Priority Discom:it Notes due 2001, 
which are described in CPH 0473148-CPH 0473165 and Morgan Stanley Confidential 0001575-
0001579, and any other Security (as defined in 15 U.S.C. 77b(a}(l)), or any interests therein, 
issued by or relating to The Coleman Company, Inc., Coleman Escrow Corp., Coleman 
Worldwide Corporation, and/or CLN Holdings Inc. 

2. For the time period January 1, 1996 to the present, all reasons why MS&Co. (or 
any of its affiliates, subsidiaries, divisions, predecessors, and successors} purchased or soJd the 
Coleman Escrow Notes described in Topic No. 1, and any other Security (as defined in 15 
U.S .C. 77b(a)(l)}, or any interests therein, issued by or relating to The Coleman Company, Inc., 
Coleman Escrow Corp., Coleman Worldwide Corporation, and/or CLN Holdings Inc., and the 
identity of the person(s) and/or committee(s) that made the decision to purchase or sell the 
Coleman Escrow Notes and the Securities. 

3. For the time period January 1, 1996 to the present, MS&Co.'s (or any of its 
affiliates', subsidiaries', divisions', predecessors', and successors') purchase price, other costs in 
connection with the purchase, sales price, other costs in connection with the sale, gains, losses, 
and amount or rate of return on any purchase or sale of Coleman Escrow Corp. Notes described 
in Topic No. 1, and any other Security (as defined in 15 U.S.C. 77b(a)(l)), or any interests 
therein, issued by or relating to The Coleman Company, fuc., Coleman Escrow Corp., Coleman 
Worldwide Corporation, and/or CLN Holdings Inc. 
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2 
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KAREN HAYCOX-ELTRICH, OCTOBER 15, 2004 

I N  THE F I FTE ENTH JUD I C IAL C I RCU I T  

IN AND F O R  PALM BEAC H COUNTY , FLORIDA 

COLEMAN ( PARENT ) HOLD I NG S ,  ) 
4 I NC . I ) 

) 
5 P l a i nt i f f ( s ) , ) 

) 
6 v s . ) Cas e N o . 

) CA 0 3- 5 0 4 5  AI 
7 ) 

MORGAN S TANLEY & CO . ,  INC . , ) 
' 8  ) 

D e f e ndant ( s ) . ) 
9 - - -- - - - - - - - - - - - - - - - - - - - - - - - - - - - ) 

) 
1 0  MORGAN S TANL E Y  S EN I OR F UND ING, ) 

I N C . I ) 
1 1  P l a i nt i f f ( s ) , ) 

) 
1 2  v s . ) 

) 
1 3  MACANDREWS & FORB E S  HOLD I NGS , ) 

I N C . I ) 
1 4  ) 

D e f e n da n t s ( s )  ) 
1 5  - -- - ---- - - - -- ---- - - - - - - - - - - - -- - )  

1 6  

1 7  

1 8  VI DEOTAP ED D E P O S I T I ON OF KAREN HAYCOX-ELTRICH 

1 9 · New Y o rk , Ne w Y o rk 

2 0  F r i d a y , Oct obe r  1 5 ,  2 0 0 4  

2 1  

2 2  

2 3  

2 4  

2 5  

Repo rt ed by : 
JOAN WARNOC K 
JOB NO . 1 6 6 1 1 6  
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KAREN HAYCOX-ELTRICH, OCTOBER 15, 2004 

Page 54 Page 56 \ 
be published. 1 Q. You're aware that the reports that 

Q. Was there a person that you dealt 2 you issued could have an effect on the market 
with? 3 for the securities? ' 

A. I don't recall. 4 MS. BROWN: Object to form. 
Q. Do you remember if there was a 5 Foundation. ,_. 

person or a function responsible for reviewing 6 A. I disagree with that. As I just 
' 
;; those research reports? 7 said, our dients, our institutional dients, � 

A. It was all done by my secretary, so 8 they're extremely sophisticated, and they use f I really don't know. 9 our work to help them make their decision, but 

Q. Do you remember if you showed your IO we don't actually make their decisions for � 
! 

report to Mr. Foley before it issued? 1 1  them. It's very rare that a high yield > 
f 

A. I probably did, but I couldn't tell 12 research report will move markets unless they ' 

you exactly. 13 have some truly new information. 
f 

Q. Now, once coverage is initiated, did 14 Q. Did you ever personally buy or sell i 
you continue to monitor the performance of 15 any securities in Coleman? ! those bonds? 16 A. I did not. � A. Yes. We did quarterly updates. And 17 Q. I don't know if you were allowed to. � 
if we had the opportunity to see the company 18 Were you allowed to under the Morgan Stanley l on a one-off basis, we would publish on that. 19 rules? 

Q. You're going to have to -- there is 20 A. No, I was not. ' 
a lot of terminology that goes with this 21 Q. But I believe you testified that l 
field, and I think I got most of it, but 22 Morgan Stanley and its traders took positions 

'· 

you're going to have to describe it. Now, you 23 in the Coleman bonds? ' 
·' 

said you would do quarterly updates of your 24 A. Morgan Stanley trading did, yes. l research? 25 Q. Did Morgan Stanley make a market --
:; 
1 

Page 55 Page 57 'i 
A. Basically when they report numbers, 1 A. Yes, we did. \ 

� 
and we would report on how they did versus our 2 Q. - In these bonds? \ 
estimates. 3 A. Yes, we did. 1 

Q. And then I think you also referred 4 Q. In addition to making a market, did i 
to a one-off? 5 it take a long position in the bonds? � 

� 
A. For example, Coleman presented at 6 A. Yes, we did. i 

our high yield conference I believe it was in 7 Q. And by taking a long position,  that ;,: 
1997, so we would do a written update on that. 8 means that Morgan Stanley held them expecting i 

Q. Did there come a time when you 9 them to go up in value so they could make 
i 
, 

stopped covering the bonds? 10 money on the bonds? ! A. I stopped covering the bonds when 1 1  A. Yes. 
the Sunbeam deal was announced. I immediately 12 Q. Now, when you do a coverage report, § 
became restricted. 13 what information do you typically consider? t 

Q. What do you mean by that? 14 MS. BROWN: Object to form. � A. Meaning Morgan Stanley was handling 15 A. It varies so much company by company f 
the deal, and so, consequently, we will not 16 and it varies by how much information was 
publish research when we're involved on the 17 already out there. In the case of Coleman, we f 
Investment banking side. 18 obviously did what we thought - you know, we ' 

Q. Got it. Would you then issue 19 gave the company's investment strengths, :' 
·': 

something saying, hey, we're not going to 20 weaknesses. The report also included a very 
cover it anymore? 21 comprehensive study of the camping industry 

A. No. We just stop publishing. The 22 and Its potential growth and how we felt 
client base -- our client base is private 23 Coleman was a leader. But there Is no 
clients. Sorry. Are institutional clients. 24 template whatsoever to a research report. 
So they understand. 25 Q. Okay. I guess I'm not asking the 

15 (Pages 54 to 57) 
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KAREN HAYCOX-ELTRICH, OCTOBER 15, 2004 

question right. I'm trying to get at the 
types of information you would consider rather 
than what the report would look like. Were 
there types of information you typically 
considered? 

MS. BROWN: Object to form. 
A. As a high yield research analyst, 

your number one considerati_on is their 
ability, as I said, to pay the coupons. So 
every research report will indude a capital 
structure, your amortization schedule, your 
model, financial forecast, your free cash 
flow. That's much more of the financial 
consideration which every report will contain, 
but then everything else is far more 
subjective in terms of, okay, we know this is 
what they have to pay down their bonds, what 
is the likelihood based on the fundamentals of 
the company that they can do that. 

Q. I guess I'm not asking the question 
right. 

A. Okay. 
Q. I'm focusing less on what the report 

looks like and more on the information, the 
raw material that you would use to generate 

it. You would look at financial statements, 
for example; correct? 

A. We look at publicly filed SEC 
filings, yes. 

Q. Okay. What else? 
A. We actually went to the - I can't 
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remember the name now, but we went to .some 
park conservation, national wildlife park to 
see what their camping numbers were. We 
commissioned a study from one group to see 
what camping demand was and the quality of the 
Coleman name. But I obviously primarily look 
at financial statements, and, ideally, if you 
can, you talk to retailers and say, okay, what 
is the quality of this brand for you. 

Q. Do you remember if you did talk to 
retailers about Coleman? 

A. No, I did not. I did not have those 
contacts at that time. For us it was more 
going into the retail channels and seeing the 
shelf space that they had. 

Q. And you did that? 
A. Yes. 
Q. How did you do that? Do you do that 

yourself, or do you have --

1 
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A. You go to a Target. You go to a 
Wal-Mart. 

Q. So you would go and look? 
A. Yes. 
Q. Did you ever buy any of their 

products? 
A. I live in New York City, 

unfortunately not a big occasion for camping. 

Q. Hey, people in New York camp, too. 
I know it happens. Would you participate in 
conference calls with management? 

A. Yes. 
Q. Would you talk to management aside 

from the regularly scheduled conference calls? 
A. Only Mark Shiffman. 
Q. And Mr. Shiffman was the director of 

investor relations? 
A. He was. And he was extremely 

well-informed and very accessible, so he 
worked -- he was very, very good in that 
function. 

Q. Did you speak to other analysts, 
other people that were covering Coleman? 

A. Only on the buy side, not on the 
sell side. 

Q. Okay. You're going to have to 
explain what that means. 

A. Meaning dients who were investing 
in the bonds, buying bonds from us, versus 
other shops that were potentially selling the 
bonds In the secondary. 

Q. So you would talk to people who were 
interested in buying the bonds? 

A. Correct. 
Q. To see what they were looking for or 

looking -- what they saw to be value in 
Coleman? 

A. No. It's the reverse. They were 
asking me why I saw value in Coleman. 

Q. Did you read the reports of other 
analysts? 

A. No, I did not. 
Q. Of Goldman Sachs or someone else? 
A. No, I did not. 
Q. Do you know if other people covered 

the Coleman bonds? 
A. I don't recall. 
Q. Did you track related companies, 

that is, other companies In the same field? 
A. Yes, I did. 
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Page 62 
Q. What companies? 
A. Well, within consumer products, but 

no other camping companies. 
Q. Okay. And you obviously tracked 

consumer product companies for other purposes. 
Did you track them for purposes of comparing 
them to Coleman? 

A. There is two answers to that is yes, 
on the bond spread basis, and, second, we 
would look at where equity comparables were 
trading on a total enterprise value, TEV, to 
EBITDA basis to get a downside multiple 
valuation for Coleman in the event they went 
bankrupt. 

Q. Okay. We're going to do those one 
step at a time. You said you would look at 
the bond spread? 

A. Meaning I would look at what total 
debt to EBITDA, EBITDA to interest and yield 
was for varying companies within the sector. 

Q. Do you remember what companies you 
looked at? 

A. No, I do not. 
Q. Okay; And on the equity side you 

said you looked at the ratio between total 

enterprise value -
A. Total enterprise value to EBITDA. 
Q. How would you determine total 

enterprise value? 
A. That's total debt plus the market 

equity cap. 
Q. And you would compare that to the 

company's EBITDA? 
A. You would divide -- you would put 

that over EBITDA, yes. 
Q. And you would compare Coleman's 

ratio to the ratio of other companies? 
A. No. I would see what the ratio of 

other companies were, and I would see what 
Coleman's total debt to EBITDA was, and see 
what my recovery value was for the bonds. 

Q. Okay. In the event of bankruptcy? 
A. In the event of bankruptcy. 
Q. Now, in connection with the work you 

did looking into Coleman, did you ever talk to 
Mr. Levin? 

A. I don't recall. I mean obviously I 
heard him on the conference calls, but I don't 
recall if I ever had a one on one meeting with 
him. 
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Page 6<1 .' 
Q. Did you ever speak to Mr. Page? 

� 

A. I don't recall. ; 

Q. Do you know Joe Page, or do you know � 
who he is? 

A. Don't recall. ·1 
Q. Did you ever speak to Mr. Shapiro? ' 

=.; 
A. I don't recall. The name is vaguely � 

familiar, .but I don't recall . ., 

Q." I believe you identified ·! 
Mr. Shiffman. Do you remember anyone else at 1 
Coleman that you spoke with? 1 

A. No, I don't. ' 

Q. And you're aware that 82 percent of � 
the common stock of Coleman was owned by a -� 
MacAndrews & Forbes entity? f 

A. Yes, I was aware. 
Q. Did you speak with anyone at ' 

MacAndrews & Forbes about Coleman? ' 

A. No, I did not. � Q. In connection with the coverage you 
did of Coleman, did you ever visit a Coleman 
facility? �. 

A. No, I did not. f. 
Q. And I believe you said you went to � 

the retail outlets and looked how their ,. 

' 

l 
' 

Page 65 l 
' 

products were placed; is that correct? ' 

"{ 
A. Yes, It is. � 
Q. Did you talk to retailers? � 
A. No, I did not I did not have those t 

connections. i. 
MS. BROWN: Let's take a break i 

before we start using the exhibits. j' 
MR. BRODY: Yes. That's fine. We 1 

can take a break now. � 
l 

VIDEOGRAPHER: The time on the ; 
monitor Is now 10:35, and we are off the { 
record. 

(Recess) j 

(Initiation of coverage for t Coleman marked CPH Exhibit 272 for 
identification, as of this date.) l t 

(Document Bates stamped Morgan f Stanley Confidential 23225-23229 marked 
CPH Exhibit 273 for Identification, as 

,. 

' 

of this date.) ! 
VIDEOGRAPHER: The time on the 

monitor is 10:44, and we're back on the ' ' 
record. r 
Q. While we were off the record, 

Ms. Eltrich, we marked two exhibits, and I'm t 
�-
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Page 66 Page 68 i 
1 going to show you the first of the two. It's 1 can't recall the details. 
2 been marked as Exhibit 272. Do you recognize 2 Q. And it's dated August 7, 1997; is f 3 that document? 3 that correct? ;. 

4 A. Yes, I do. 4 A. It appears to be, yes. < 
,., 

5 Q. And what is it? 5 Q. And that would be about the time t 
6 A. I believe it was my initiation of 6 that a company like Coleman would issue its � 7 coverage for Coleman. 7 second quarter earnings? �. 
8 Q. And this is a document that you 8 A. It would appear so, y�. ;� 
9 wrote? 9 Q. Is Exhibit 273, the earnings � 10 A. Yes, it is. 10 document, one of the documents you considered 

1 1  Q. Did you prepare this document in the 11  in  connection with issuing the report that is :� 
¥ 

12 ordinary course of your business at Morgan 12 shown as 272? ;.-:: 
·1 

13 Stanley? 13 A. I don't recall specifically, but I ' 

14 A. Yes, I did. 14 would assume so. � 
15 Q. It's dated October 9th, 1997. Is 15 Q. In any event, though, you would have ' l� 
16 that the date on or about the time you created 16 read earnings announcements such as f 
17 it? 17 Exhibit 273 before doing the research report ., 

18 A. I couldn't recall. 18 or as part of doing your work? .t.-
19 Q. Did you issue this document on or 19 A. Yes, I would. � 
20 about October 9th, 1997? 20 Q. Now, at the time you issued your r: 
21 A. It was published on October 9th. 21 first research report in October of 1997, did r 
22 Q. Okay. "Published" is the word you 22 you understand that Coleman was in the process f 23 prefer? 23 of a turnaround? ;: 
24 A. Yes. 24 MS. BROWN: Object to form. � .. � 
25 Q. And then thereafter was a copy of 25 A. To the best of my knowledge, that ' 

r 
Page 67 Page 69 t 

1 . this document kept in the files of Morgan 1 was my assumption. 
2 Stanley? 2 Q. What did you understand that to i 

? 

3 MS. BROWN: Object to foundation. 3 mean? t 
4 A. I don't know. 4 A. To the best of my recollection, it ' 

5 Q. Did you keep a copy of it? 5 was that the numbers had been extremely 
6 A. I believe I kept a copy with my own 6 disappointing, the company had become highly 

t 7 personal files. 7 leveraged, but under new management I felt 
8 Q. When you prepared this document, 8 that the company could regain its bearings and . 

9 were you acting within the scope of your 9 service its debt. �· 

10 authority at Morgan Stanley? 10 Q. Did you understand that the company ., 

1 1  . MS. BROWN: Object to the extent 11 had adopted a strategy to improve its ' 

12 he's calling for a legal conclusion. 12 financial performance? .• 

13 MR. BRODY: I'm not. 13 MS. BROWN: Object to form. 
14 A. To my knowledge, I was. 14 A. To the best of my recollection, yes, 
15 Q. And I would also like to show you 15 they had. ' 

15 what has been marked as Exhibit 273. Do you 16 Q. If you look at Exhibit 273, the 
17 recognize that document? 17 earnings announcement that shows that it was 
1B A. I don't recall. 18 sent to you, the first paragraph refers to 
19 Q. Your name appears at the top. Do 19 success In its tumaround strategy; correct? 
20 you see that? 20 A. Yes, it does. 
21 A. Yes, I do. 21 Q. And thars the sort of thing that 
22 . Q. Do you recognize this as a document 22 you would have read and analyzed in connection 
23 faxed to you or faxed from you? 23 with doing a research report? 
24 A. Faxed to me. It basically looks 24 A. One part of it, yes. : 
25 like a second quarter earnings update, but I 25 Q . Of course. Other things as well. I J 

..; '·.·.·.· ·�·,,. ·,•;• ·-�• ... ·"• .�:•. I ....... ·: -·:•• •·--
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Page 98 
Q. And it shows that it  was sent to 

you? 
A. Yes, it was. 
Q. Is this an earnings report from 

Coleman? 
A. It appears to be, yes. 
Q. Were you on a regular circulation 

list that you would receive these documents? 
MS. BROWN: Object. Foundation. 

A. To my knowledge, I was. 

Q. Do you know how that happened, how 
you got to be on that? 

A. I requested to be on their 
distribution list. 

Q. You requested that of Coleman? 
A. Yes, I did. 
Q. If you turn to the fourth page of 

this document, there are some financial 
numbers, and on the bottom there appears to be 
some handwriting? 

A. Um- hmm. 
Q. Do you recognize the handwriting? 
A. It may be mine, but I'm not sure. 
Q.  Do you have any understanding a s  to 

what it refers to? 

Page 99 
A. No, I don't. 
Q. After you received this report, did 

you modify the research that you put out 
there? 

A. I couldn't recall. 
MR. BRODY: Mark this, please, as 

Exhibit 275. 
(Research report dated January 26 

issued by Ms. Eltrich marked CPH 
Exhibit 275 for identification, as of 
this date.) 
Q. Ms. Eltrich, I'm showing you what 

has been marked as Exhibit 275. Do you 
recognize that as another research report that 
you issued? 

A. Yes, I do. 
Q. That you published? 
A. Yes, I do. 
Q. And it's dated January 26th? 
A. Yes. 
Q. Now, the prior one was dated 

October 9th, 1997. Are you aware of any 
research reports between those two dates? 

A. I can't recollect. 
Q. And can you recall any research 
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reports after this date? 
A. I can't recollect. 

Q. If I were to tell you that the 
acquisition of Coleman by Sunbeam, Sunbeam 
being a Morgan Stanley client, was publicly 
announced at the beginning of March l 99B, 
would you believe that you would have done 
another research report after this one? 

A. No, I would not have been allowed 
to. 

Q. So if the facts I just told you are 
correct, and I believe them to be, you believe 
this to be your final research report? 

A. I can't recollect. 
MS. BROWN: Object to form. 

Q. Looking at Exhibit 275, is that a 
document that you drafted? 

A. I believe so, yes. 

Q. And at the time you drafted it, you 
did so in the course of your responsibilities 
at Morgan Stanley? 

A. I believe so, yes. 

Q. And the document was published by 
Morgan Stanley to the recipients of its 
research reports, its high yield research 

reports? 
MS. BROWN: Object to form. 

A. It was distributed on a distribution 
list to our clients. 

Q. Okay. That's a better way of 
stating it. And it was sent to those clients 
in the ordinary course of Morgan Stanley's 
business? 

A. To my knowledge, yes. 
Q. Did you keep a copy of this document 

in your file? 
A. I don't recall. 
Q. Do you believe you did? 
A. Probably not. 
Q. It wasn't your practice to keep 

copies of research reports that you issued? 
A. It was kept in my computer, not on 

file. 

Q. So it was kept In electronic form? 
A. Correct. 
Q. And was It the ordinary course of 

your business to keep copies of the research 
reports you issued in electronic form on your 
computer? 

A. It was the firm's practice, yes. 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendai1t(s). 

� 00 1/002 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE ?\O. CA 03-5 1 65 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

rv1ACANDRE\VS & FORBES HOLDINGS, INC . .  , 
Defendant(s). 

ORDER ON MOTION FOR PROTECTIVE ORDER CONCERNING DISCOVERY 
SERVED BY COLEl\'IAN CPA.RENT> HOLDINGS. INC. AFTER OCTOBER 1 4. 2004 

AND TO EXTEND PRETRIAL DEADLINES 

THIS CAUSE came before the Court November 4� 2004 on Morgan Stanley & Co. 

Incorporated's Motion for Proteclive Order Concerning Discovery Served by Coleman 

(Parent) Holdings. Inc. After October 1 4, 2004 and lo Extend Pretrinl Deadlines. "'"ith n11 

counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Morgan Stanley & Co. Incorporated's Motion for 

ProtectiYe Order Concerning Discovery Served by Coleman (Parent) Holdings, Inc. After 

October 1 4, 2004 and to Extend Pretrial Deadlines is Denied. 
/ 

DONE AND ORDERED in West Palm?Zea , P 'Im Beach County, Florida this l 
day of November, 2004. EXHIBIT 

� 
ELIZABETH T. MAASS � f 
Circuit Court Judge 

n. r. r [: � v r: n L'}! n .... C..,. ., .,  °'J .W s.f" 

141031/032 

, .. r.""\ , 
i.,.·_ ._ .,. 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO .• INC., 
Defendant. 

�001/010 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS INC. 'S MOTION TO COMPEL 
MORGAN STANLEY'S COMPLIANCE WITH RULE 1.310 DEPOSITION NOTICE 

CONCERNING SUBORDINATED DEBENTURE TRANSACTIONS 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys, respectfully requests that this 

Court enter an Order directing Morgan Stanley & Co., Inc. ("Morgan Stanley") to provide a 

corporate representative to testify pursuant to Rule 1.310 concerning the subordinated debenture-

related topics set forth in the deposition notice attached hereto as Exhibit A. In support of this 

motion, CPH states as follows: 

I. This motion arises from Morgan Stanley' s most recent refusal to produce a 

witness for a previously noticed deposition. In fact, following this Court's denial of Morgan 

Stanley's request that all discovery served by CPH after October 14 be barred, Morgan Stanley 

has helped itself to the identical relief by repeatedly refusing to produce deposition witnesses 

pursuant to notices served by CPH. For example , CPH had noticed one deposition to take place 

last week and three depositions to take place this week, but Morgan Stanley refused to produce 

any of those witnesses - and either filed motions for a protective order just before the 

depositions were to be taken or indicated its intention to file such a motion. The deposition at 

issue in this motion, which was to take place on November 12, is the last of the depositions that 

Morgan Stanley has refused to proceed with this week: on November I 0, two days before the 

deposition was to take place, Morgan Stanley wrote advising that it would not produce a Rule 
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1.310 witness as scheduled and would be filing a motion for a protective order instead. See 

Ex.B. 

2. TI1e Rule 1.310 deposition at issue in this motion asks Morgan Stanley to produce 
I 

a corporate representative to testify about the following topics: ( l) all transactions involving 

subordinated debentures, including all transactions in which Morgan Stanley bought or sold 

subordinated debentures, all communications with Morgan Stanley customers or counterparties 

to any subordinated debenture trades involving Morgan Stanley as a broker or principal, any 

market for subordinated debentures, and the purchase prices and costs associated with the 

purchase or sale of subordinated debentures; (2) Morgan Stanley's gains, losses, and amount or 

rate of return in connection with the purchase or sale of subordinated debentures; and (3) the 

authenticity of certain subordinated debenture-related documents produced by Morgan Stanley. 

3. The information requested by CPH's Rule 1.310 deposition notice would reveal 

the losses or gains realized by Morgan Stanley in its capacity as the unden\'Titer of the 

subordinated debenture offering used to fund Sunbeam's acquisition of The Coleman Company, 

Inc. and other entities. This information is relevant to test Morgan Stanley's contention that it 

was a victim of the Sunbeam fraud and lost money as a result of that fraud. Morgan Stanley_ 

therefore should produce a Rule 1.310 witness to testify about the topics set forth in notice 

attached as Exhibit A without fiuther delay. 

2 
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Dated: November 10, 2004 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

# 1177740 

Respectfully submitted, 

John carola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the. foregoing has been furnished by 

l(··i/l� 
Fax and Federal Express to all counsel 011 the attached list on this / day of 

/JrJV; , 2004. 

enney Scarola 
lhart & Shipley, P.A. 

2 39 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Pho_ne: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P .L .L .C . 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

�005/010 

COUNSEL LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 

TN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 Al 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I ����������������� 
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 Al 

Pla intiff, 
vs. 

MACANDREWS & FORBES HOLDINGS rNC., 
·el al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street. N.W. 
Suite 1200 

Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings, Inc. ("CPH") will take the 
deposition upon oral examination of the following party pursuant to Florida Rule of Civil 
Procedure 1.3 l 0 on the date set forth below: 

DEPONENT 
Morgan Stanley & Co., Inc. on the topic 
identified on Exhibit A. 

DATE AND TIME 
November 12, 2004, at 9:30 a.m. 

The deposition will be conducted at Esquire Deposition Services, 216 E. 4Sth Street, 8th 
floor, New York, New York 10017. The deposition will be recorded by videotape and 
stenographic means. The videographer will be Esquire Deposition Services. The depositions 
will be taken before a person authorized to administer oaths and will continue day to day until 
completed. 

Please designate one or· more officers, directors, managing agents, or other persons to 
testify on your behalf and state the matters on which each person designated will testify. 

EXHIBIT 

I A 
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l HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and Federal Express to all coW1sel on the attached Service List this 3rd day of 

November 2004. 

Dated: November 3, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 33409 
(561) 686-6300 

- 2 -
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 

Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

�008/010 
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, 

Exhibit A 

CORPORA TE DEPOSITION TOPIC 

1. All transactions involving Subordinated Debentures (as defined in the Definitions 

and Instructions set forth in CPH's First Request for Production of Documents served on May 9, 

2003), including but not limited to: (i) all transactions in which Morgan Stanley bought or sold 

any Subordinated Debentures or any interest therein; (ii) all commwiications with any Morgan 

Stanley custom er or counter-party to any trade involving Morgan Stanley as a broker or principal 

relating to the Subordinate d Debentures; (iii) any market for the Subordinated Debentures; and 

(iv) the purchase price, other costs in co1U1ection with the purchase, sales price, other costs in 

connection with t he sale, gains, losses, and amount or rate of return on any purchase or sale of 

Subordinated Debentures or any interest therein. 

2. Morgan Stanley' s gains, 1osses, and amount or rate of return in connection with 

the purcha se or sale of Subordinated Debentures or any interest therein. 

3. The documents produced by Morgan Stanley at Morgan Stanley Confidential 

0096879 to 0096972 and Morgan Stanley Confidential 0102880 to 0103433, including but not 

limited to: (1) the authenticity, source, cre ation, use, maintenance and business purpose of the 

docwnents; and (2} the explanation of the documents and the infonnation contained therein. 
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Zhanette M. Brown 
To Call Writer Directly: 

(202) 87S.51 OB 
zbrown@kirkland.com 

BY FACSIMILE 

Michael Brody, Esq. 
Jenner & Block, LLP 
One IBM Plaza 
Chicago, IL 60611-7603 

IGRKLAND &. ELLIS LLP 

655 Flllaanth S1ree1, N.W. 
Washington, o.c::. 200IJS 

202 87ll·Sl.lCJQ 

wwiv.1<1rkla.nd.com 

November 10, 2004 

Facclmlle: 

202 879·5200 

Re: Coleman (Parent) Holdi11gs, Inc. v. Morgan Stanley & Co., Inc. 
MSSF v. MacA.ndrews & Forbes Holdings Inc. et al. 

Dear Mike: 

I write in response to the Notice of Taldng Videotaped Deposition that CPI-I served on 
November 3, 2004 regarding the Subordinated Debenture transactions. In the n�t few days 
Morgan Stanley will file a motion for protective order addressing the Notice. Therefore, Morgan 
Stanley will not be producing a witness on Friday, November 12, 2004 to address the topics 
identified in the Notice. 

cc: Joseph lanno, Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 
Mark C. Hansen, Esq. (by facsimile) 

Chicago London Los Angeles 

EXHIBIT 

j B 

New York San Fr.mdsco 
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#230580/mep IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., Case No. CA 03-5045 AI 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., fNC. , 

Defendant, 
I ���--�--�----��--��------

MORGAN STANLEY SENIOR FUNDING, INC., Case No. CA 03-5165 AI 

Plaintiff, 
vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

November 16, 2004 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room # 11.1208, 205 North Dixie Highway, 
West Palm B�ach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

(I) Coleman (Parent) Holdings Inc. 's Motion to Compel Morgan Stanley's Compliance with 
Discovery Requests Concerning Coleman Escrow Corporation Notes. 

(2) Coleman (Parent) Holdings Inc. 's Motion to Compel Production of Documents Responsive to 
its Sixth Request for Production. 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 

Notice of Hearing 

(3) Coleman (Parent) Holdings Inc. 's Motion to Compel Morgan Stanley's Compliance with 
Rule 1.310 Deposition Notice Concerning Subordinated Debenture Transactions. 

141002/003 

(4) Morgan Stanley's Motion for Protective Order to Preclude Unnecessary and Duplicative Rule 
1.310 Deposition Testimony Regarding Fees and Expenses Received By Morgan Stanley. 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

U.S. Mail to all Counsel on the attached list, this f 01'
-

day or (Do J · 2004. 

�1/dL 
JACK A.ROLA 
Flor· a ar No.: 169440 

Denney S carola 
mhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for CPH and MAFCO 

2 
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Coleman (Pa1·ent} Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 Al 

Notice of Hearing 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INCORPORATED 

Defendant. 

MORGAN STANLEY'S MOTION TO COMPEL RULE 1.310 DEPOSITIONS 

AND OPPOSITION TO COLEMAN (PARENT) HOLDING INC.'S 

MOTION FOR PROTECTIVE ORDER 

Coleman (Parent) Holdings Inc. ("CPH") has moved for a protective order barring 

Morgan Stanley & Co. Incorporated ("Morgan Stanley") from taking the deposition of a 

corporate representative on Topics Two and Five set out in the notice of deposition: 

All gains and/or losses experienced by CPH as a result of CPH's 
investment in The Coleman Company, including the value of all 
payments, consideration, and other financial benefits received by 
CPH, directly or indirectly, as a result of that investment. 

The balances due and available under any Mafco Finance Corp. (or 
Marvel IV Holdings Inc.) Credit Agreement or Mafco Holdings, 
Inc. Guaranty (including any Amendments or Restatements) in the 
first and second quarters of 1998. 

(Nov. 3, 2004 Am. Notice of Dep. (Ex. 1 to Nov. 8, 2004 CPH Mot. for Protective Order ("CPH 

Mot.")).) 

The only objection interposed by CPH in opposition to the deposition(s) on these two 

narrow topics is relevance. Both topics are highly relevant to the pending action. CPH as a 

plaintiff has sued Morgan Stanley asking for hundreds of millions of dollars in damages related 

to the sale of its interest in Coleman. Yet CPH refuses to provide discovery regarding its overall 

gains and losses on its investment in Coleman and the relevant financial obligations that existed 

when CPH sold Coleman. This information is required for Morgan Stanley (and the jury) to put 
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CPH's damage claims in context and to understand the circumstances surrounding CPH's sale of 

Coleman. CPH's motion should therefore be denied. 

FACTS 

1. Ronald 0. Perelman bought The Coleman Company, Inc. ("Coleman") in March 

1989 for approximately $524 million. 

2. In the nine years that Perelman owned Coleman, he extracted significant value out 

of the company directly and indirectly. Indeed, "[l]ong before selling Coleman to Sunbeam, 

[Perelman] had more than recovered his original $500 million purchase price through various 

refinancings and asset sales." Jonathan R. Laing, Now It's Ron's Turn: Sunbeam shareholders, 

beware, Barron's, Oct. 12, 1998, at 31 (available at 1998 WL-BARRONS 12709743). 

3. At the time of the Transaction, however, Coleman was in the midst of a 

restructuring and was not performing well. 

4. Mr. Perelman financed his operations, in part, through large, complicated credit 

facilities. 

5. These credit facilities required significant periodic payments. Additionally, under 

the credit facilities and after a certain threshold, an influx of cash such as the one Mr. Perelman 

would have received from an all-cash sale of his interest in Coleman could have triggered 

provisions that required him to make additional payments on the credit facility. 

6. The credit facilities required a large payment in the spring of 1998. 

7. On February 27, 1998, Mr. Perelman approved Sunbeam's purchase of his 

approximately 82% interest in Coleman. The amount of cash that Mr. Perelman received for his 

interest in Coleman was just below the threshold that would otherwise have triggered additional 

credit facility payments. 

2 
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ARGUMENT 

Morgan Stanley is entitled to obtain discovery of "any matter, not privileged, that is 

relevant to the subject matter of the pending action," whether the discovery would be admissible 

at trial, or is merely "reasonably calculated to lead to the discovery of admissible evidence." Fla. 

R. Civ. P. l.280(b)( l ). CPH bears the burden of establishing a "good cause" predicate for the 

issuance of a protective order pursuant to Florida Rule 1.280( c ). Bush v. Schiavo, 866 So. 2d 

136, 138 (Fla. 2d DCA 2004) (citing City of Oldsmar v. Kimmins Contracting Corp., 805 So. 2d 

1091, 1093 (Fla. 2d DCA 2002)); Medina v. Yoder Auto Sales, Inc., 743 So. 2d 621, 623 (Fla. 

App. 2d DCA 1999) (reversing trial court's issuance of a protective order where the burden was 

mistakenly placed on the party resisting the protective order to make a sufficient showing to 

warrant the requested discovery). 

The discovery sought by Morgan Stanley is indisputably "relevant to the subject matter 

of the pending action." Topic No. 2 - CPH's gains and losses as a result of CPH's investment 

in Coleman - will help explain to the jury why CPH was willing to sell Coleman, why it was 

willing to accept the consideration offered by Sunbeam as a mix of cash, stock and debt 

assumption, and why CPH was willing to accept the Sunbeam shares as consideration for 

Coleman without performing due diligence to verify the value of the Sunbeam shares. Since 

CPH had already profited on its investment in Coleman and Coleman wasn't performing well, 

CPH elected to assume the risk of accepting Sunbeam stock as consideration for Coleman even 

though some of Coleman's top executives internally questioned Sunbeam's financials and 

advocated accepting cash instead. Topic No. 2 is therefore highly relevant to both liability and 

damages in the present action. 

3 
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Similarly, Topic No. 5 - MacAndrews & Forbes' ("MAFCO") credit status at the time 

of the Transaction - is likewise relevant to CPH's motivation for rushing to unload Coleman 

without performing adequate due diligence and for accepting stock as part of the consideration 

for Coleman. At the time of the Transaction, MAFCO was suffering from a "credit crunch" that 

made it necessary for CPR to either sell Coleman as soon as possible or risk defaulting on its 

loans. Additionally, if MAFCO had accepted more cash - reducing or eliminating the stock 

consideration - MAFCO would not have had the benefit of the use of all of the additional cash 

because it would triggered payments to its creditors. MAFCO's credit status influenced the 

structure of the Transaction, which is relevant not just for liability purposes but also for damages. 

With the discovery deadline approaching, Morgan Stanley has been forced to make 

difficult decisions and prioritize the depositions that Morgan Stanley believes to be most relevant 

to the pending action. Both Topics No. 2 and No. 5 are central to Morgan Stanley's liability and 

damages theories, and Morgan Stanley has therefore chosen to prioritize them. Neither 

deposition is expected to be prolonged and CPH has not claimed that they would be unduly 

burdensome. CPH's motion should be denied. 

CONCLUSION 

For the foregoing reasons, Morgan Stanley requests that the Court deny CPH's Motion 

for Protective Order in its entirety. 

4 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 12th day 

of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley 
& Co. Incorporated 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jose Ianno, Jr. 
Florida Bar No. 655351 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY) 
FLORIDA 

COLEMAN (PARENT) HOLDlNGS INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INCORPORATED 

Defendant. 

MORGAN STANLEY'S MOTION TO COMPEL RULE 1.310 DEPOSITIONS 

AND OPPOSITION TO COLEMAN (PARENT) HOLDING INC. 'S 
MOTION FOR PROTECTIVE ORDER 

Coleman (Parent) Holdings hie. ("CPH") has moved for a protective order barring 

Morgan Stanley & Co. Incorporated ("Morgan Stanley") from talcing the deposition of a 

corporate representative on Topics Two and Five set out in the notice of deposition: 

All gains and/or losses experienced by CPH as a result of CPH's 
investment in The Coleman Company, including the value of all 
payments, consideration, and other financial benefits received by 
CPH, directly or indirectly, as a result of that investment. 

The balances due and available under anyMafco Finance Corp. (or 
Marvel IV Holdings Inc.) Credit Agreement or Mafco Holdings, 
Inc. Guaranty (including any Amendments or Restatements) in the 
first and second quarters of 1998. 

(Nov. 3, 2004 Am. Notice ofDep. (Ex. 1 to Nov. 8, 2004 CPH Mot. for Protective Order (''CPH 

Mot.')).) 

The only objection interposed by CPH in opposition to the deposition(s) on these two 

narrow topics is relevance. Both topics are highly relevant to the pending action. CPH as a 

plaintiff has sued Morgan Stanley asking for hundreds of millions of dollars in damages related 

to the sale of its interest in Coleman. Yet CPH refuses to provide discovery regarding its overall 

gains and losses on its investment in Coleman and the relevant financial obligations that existed 

when CPH sold Coleman. This information is required for Morgan Stanley (and the jury) to put 
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CPH's damage claims in context and to understand the circumstances surrounding CPH's sale of 

Coleman. CPH's motion should therefore be denied. 

FACTS 

1. Ronald 0. Perelman bought The Coleman Company, Inc. ("Coleman11) in March 

1989 for approximately $524 million. 

2. In the nine years that Perelman owned Coleman, he extracted significant value out 

of the company directly and indirectly. Indeed, "[l]ong before selling Coleman to Sunbeami 

[Perelman] had more than recovered his original $500 m]llion purchase price through various 

re.financings and asset sales." Jonathan R. Laing, Now It's Ron's Tum: Sunbeam shareholders, 

beware, Barron's, Oct. 12, 1998, at 31 (available at 1998 WL-BARRONS 12709743). 

3. At the time of the Transaction, however, Coleman was in the midst of a 

restructuring and was not perfonning well. 

4. Mr. Perelman financed his operations, in part, through large, complicated credit 

facilities. 

5. These credit facilities required significant periodic payments. Additionally, under 

the credit facilities and after a certain threshold, an influx of cash such as the one Mr. Perelman 

would have received from an all-cash sale of his :interest in Coleman could have triggered 

provisions that required him to make additional payments on the credit facility. 

6. The credit facilities required a large payment in the spring of 1998. 

7. On February 27, 1998, Mr. Perelman approved Sunbeam's purchase of his 

approximately 82% interest in Coleman. The amount of cash that Mr. Perelman received for his 

interest in Coleman was just below the threshold that would otherwise have triggered additional 

credit facility payments. 
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ARGUMENT 

Morgan Stanley is entitled to obtain discovery of .. any matter, not privileged; that is 

relevant to the subject matter of the pending action," whether the discovery would be admissible 

at trial, or is merely "reasonably calculated to lead to the discovery of admissible evidence," Fla. 

R. Civ. P. l .280(b)(l). CPH bears the burden of establishing a "good cause" predicate for the 

issuance of a protective order pursuant to Florida Rule 1.280(c). Bush v. Schiavo, 866 So. 2d 

136, 138 (Fla. 2d DCA 2004) (citing City of Oldsmar v. Kimmins Contracting Corp., 805 So. 2d 

1091, 1093 (Fla. 2d DCA 2002)); Medina v. Yoder Auto Sales, Inc., 743 So, 2d 621, 623 (Fla. 

App. 2d DCA 1999) (reversing trial court's issuance of a protective order where the burden was 

mistakenly placed on the party resisting the protective order to make a sufficient showing to 

warrant the requested discovery). 

The discovery sought by Morgan Stanley is indisputably "relevant to the subject matter 

of the pending action." Topic No. 2 - CPH's gains and losses as a result of CPH's investment 

in Coleman - will help explain to the jury why CPH was willing to sell Coleman, why it was 

willing to accept the consideration offered by Sunbeam as a mix of cash, stock and debt 

assumption, and why CPR was willing to accept the Sunbeam shares as consideration for 

Coleman without performing due diligence to verify the value of the Sunbeam shares. Since 

CPH had already profited on its investment in Coleman and Coleman wasn't performing well, 

CPH elected to assume the risk of accepting Sunbeam stock as consideration for Coleman even 

though some of Colernan's top executives internally questioned Sunbeam's financials and 

advocated accepting cash instead Topic No. 2 is therefore highly relevant to both liability and 

damages in the present action. 

3 

16div-008422



11/12/2004 18:50 FAX 581 859 7388 CARLTON FIELDS WPB �018/050 

Similarly, Topic No. 5 - MacAndrews & Forbes' (''MAPCO'') credit status at the time 

of the Transaction - is likewise relevant to CPH's motivation for rushing to unload Coleman 

without performing adequate due diligence and for accepting stock as part of the consideration 

for Coleman. At the time of the Transaction, MAFCO was suffering from a "credit crunch•' that 

made it necessary for CPH to either sell Coleman as soon as possible or risk defaulting on its 

loans. Additiona.Jly) if MAFCO had accepted more cash - reducing or eliminating the stock 

consideration - MAFCO would not have had the benefit of the use of all of the additional cash 

because it would triggered payments to its creditors. MAFCO's credit status influenced the 

structure of the Transaction, which is relevant not just for liability purposes but also for damages. 

With the discovery deadline approaching, Morgan Stanley has been forced to make 

difficult decisions and prioritize the depositions that Morgan Stanley believes to be most relevant 

to the pending action. Both Topics No, 2 and No. 5 are central to Morgan Stanley's liability and 

damages theories, and Morgan Stanley has therefore chosen to prioritize them. Neither 

deposition is expected to be prolonged and CPH has not claimed that they would be unduly 

burdensome. CPH' s motion should be denied. 

CONCLUSION 

For the foregoing reasons, Morgan Stanley requests that the Court deny CPH's Motion 

for Protective Order in its entirety. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTlFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 12th day 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

VS. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INCORPORATED 

Defendant. 

MOTION FOR PROTECTIVE ORDER CONCERNING THE 
NOTICE OF DEPOSITIONS, SERVED BY COLEMAN 

(PARENT) HOLDINGS INC. ON OCTOBER 26, 2004 

Defendant Morgan Stanley & Co. Incorporated ("Morgan Stanley") requests that this 

Court enter a protective order pursuant to Fla. R. Civ. P. l .280(c) preventing Coleman (Parent) 

Holdings Inc.'s ("CPH")'s last-minute depositions of four more senior executive officers of 

Morgan Stanley. These deponents possess either no or minimal personal knowledge about 

Morgan Stanley's engagement with Sunbeam. Moreover, CPH noticed the depositions for the 

purpose of preventing Morgan Stanley from completing its discovery by November 24, 2004. In 

support of this motion, Morgan Stanley states as follows: 

UNDISPUTED FACTS 

1. At the Case Management Conference on October 14, 2004, counsel for CPH 

argued that discovery could be completed by November 1, 2004, and-over Morgan Stanley's 

repeated argument to the contrary-that "the number of depositions that need to be taken have 

been exaggerated." (Oct. 14, 2004 Hrg. Tr. at 83.) Yet, despite the large number of depositions 

scheduled or requested (43) by the parties as of October 14, 2004, CPH never told opposing 

counsel or this Court that CPH would, mere days later, seek additional depositions of senior 
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Morgan Stanley officers who had never been identified as possible deponents in any earlier party 

communications, as well as fourteen other discovery requests. 

2. On October 26, 2004, CPH served a Notice of Taking Videotaped Depositions 

("Deposition Notice") for Robert G. Scott, Joseph R. Perella, Tarek Abdel-Meguid, and Bruce 

Fiedorek. The depositions are noticed to take place on four successive days from November 16, 

2004 to November 19, 2004. (Oct. 26, 2004 Notice of Taking Video. Deps. (Ex. 1).) 

3. On September 2, 2003, CPH served its responses to Morgan Stanley's first set of 

interrogatories, identifying Bruce Fiedorek as an individual who may possess discoverable 

information regarding CPH's allegations. (Sept. 2, 2003 CPH's Resp. to Morgan Stanley's 1st 

Set of Interrogs., Interrog 1 ("CPH Interrog. Resp.").) 

4. On October 6, 2003, Morgan Stanley informed CPH that Tarek F. Abdel-Meguid 

was a member of the Leveraged Finance Commitment Committee during the time of the 

Coleman Transaction. (Oct. 6, 2003 MSSF's Resp. to CPH's 1st Set of Interrogs., Interrog. 6 

("MSSF Interrog. Resp.").) 

5. On April 1, 2004, pursuant to this Court's March 15, 2004 Order, Morgan Stanley 

produced the employee evaluations for Morgan Stanley employees involved with the Sunbeam 

engagement, including the evaluations of William Strong. 

A. Robert G. Scott 

6. At the time of the Coleman transaction, Mr. Scott was member of the Board of 

Directors for Morgan Stanley. He led the Morgan Stanley team that structured the merger with 

Dean Witter Discover in 1997 and served as Chief Financial Officer of the merged organization 

before he was named President of Morgan Stanley in 2001. Mr. Scott served as President of 

Morgan Stanley from early 2001 until December 1, 2003, remaining a Director of Morgan 

Stanley until the Spring of 2004. He is now an Advisory Director for Morgan Stanley. In these 
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capacities, he had no actual responsibility for Morgan Stanley's engagement with Sunbeam and 

took no part in the decisions at issue in this case. He served as an Evaluation Director for 

William Strong's 1993, 1995, and 1996 evaluations, as well as providing his own evaluations of 

Mr. Strong during those years. 

B. Joseph R. Perella 

7. Since September 2000, Mr. Perella has served as the Chairman of the Institutional 

Securities Group and as a member of Morgan Stanley's Management Committee. At the time of 

the Coleman transaction, Mr. Perella was the Head of the Investment Banking Division. In this 

capacity, he had no actual responsibility for Morgan Stanley's engagement with Sunbeam and 

took no part in the decisions at issue in this case. He served as an Evaluation Director for 

William Strong's 1995-1998 evaluations, as well as providing his own evaluations of Mr. Strong 

during those years. 

C. Tarek F. Abdel-Meguid 

8. Mr. Abdel-Meguid is currently the Head of the Morgan Stanley's Investment 

Banking Division and a member of the firm's Management Committee. At the time of the 

Coleman transaction, Mr. Abdel-Meguid was the Deputy Head of the Investment Banking 

Division and served on the Leveraged Finance Commitment Committee. In this capacity, he had 

no responsibility for Morgan Stanley's engagement with Sunbeam, but may have participated in 

the internal decision to loan Sunbeam funds.1 Mr. Abdel-Meguid evaluated William Strong in 

1996-1998 as part of Morgan Stanley's employee evaluation program. 

D. Bruce Fiedorek 

To date, CPH has taken the depositions of four members of the Leveraged Finance Commitment 
Committee. Additional depositions would be duplicative and harassing. 
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9. At the time of the Coleman transaction, Mr. Fiedorek was the Managing Director 

in the Mergers & Acquisition group. At the request of William Strong, he attended Morgan 

Stanley's initial April 4, 1997 meeting with Sunbeam, and was subsequently listed in the 

working group lists that circulated during the Coleman transaction. Testimony by witnesses 

established that Mr. Fiedorek's involvement was very limited.2 Mr. Fiedorek also evaluated 

William Strong in 1995 and 1997. 

ARGUMENT 

10. The Court's power to set discovery cutoffs and trial dates is well-established. 

See, e.g., Fla. R. Civ. P. l .440(c). Correspondingly, the Court has the power to protect parties 

from harassing, duplicative, and cumulative discovery requests as that case proceeds to trial. 

Florida Rule of Civil Procedure 1.280( c) expressly authorizes the Court to enter "any order" to 

protect against "annoyance, embarrassment, oppression, or undue burden" during the discovery 

process. CPH' s eleventh-hour Deposition Notice of four senior Morgan Stanley executives who 

possess minimal to no knowledge about the issues in CPH's complaint triggers concerns 

implicating both powers. 

11. A mere twelve days before issuing the Deposition Notice, CPH stood before this 

Court and represented that the parties could complete discovery by November 1, 2004. At the 

2 James Stynes, one of the senior Morgan Stanley employees on the Sunbeam engagement testified to Mr. 
Fiedorek's limited involvement: 

Q: Jumping back to Mr. Fiedorek, other than the initial meeting, did he have any connection with 
this engagement? 
A. Not that I know of. 
Q. Was he kept apprised of the progress of the engagement? 
A. Ah, probably very generally, but not much more than that. 

(July 13, 2004 J. Stynes Dep. at 102 (Ex. 2).) 
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same time, CPH dismissed as "exaggerated" Morgan Stanley's arguments that the number of 

remaining depositions made completion of discovery by that date impossible. (Oct. 14, 2004 

Hrg. Tr. at 83.) Indeed, Morgan Stanley argued that a discovery cutoff should be no earlier than 

December 17, 2004. 

12. CPH is now significantly and unnecessarily adding to the burden on the parties to 

meet the Court's November 24, 2004 fact discovery cutoff. CPH's attempts to harass and burden 

Morgan Stanley with last-minute depositions on irrelevant topics constitutes "good cause" for the 

issuance of a protective order. See, e.g., Leonhardt v. Cammack, 327 So. 2d 848, 849 (Fla. 4th 

DCA 1976) (finding error in denying a protective order where "the discovery sought inquiry or 

production of documents on matters not relevant to the [remaining claim]"). 

13. CPH has long been aware of any possible need to depose these witnesses 

regarding the allegations made in its complaint. Indeed, over a year ago, CPH, in response to 

Morgan Stanley's very first set of interrogatories, identified Mr. Fiedorek as an individual who 

may possess discoverable information regarding CPH's allegations. (CPH Interrog. Resp., 

Interrog. 1.) Likewise, on October 6, 2003-over one year before CPH requested his 

deposition-Mr. Abdel-Meguid was identified by Morgan Stanley as a member of the Leveraged 

Finance Commitment Committee. (MSSF Interrog. Resp., Interrog. 6.) 

14. Moreover, Morgan Stanley produced Mr. Strong's employee evaluations on April 

1, 2004. Thus, CPH has known the comments made by all four officers regarding Mr. Strong 

for over seven months, yet CPH never broached with counsel for Morgan Stanley the possibility 

of these depositions until CPH unilaterally served the Deposition Notice on October 26, 2004-

only twelve days after it stood before this Court and represented a November 1, 2004 discovery 

cutoff was reasonable and Morgan Stanley's arguments to the contrary were exaggerated. 
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15. CPH noticed these depositions-not because the witnesses had knowledge of the 

Sunbeam engagement or actions of the Leveraged Finance Committee-but to impede Morgan 

Stanley's ability to complete fact discovery by November 24 and to harass senior officers of 

Morgan Stanley. 

16. This last-minute request for depositions comes during an extremely full month as 

the parties seek to complete fact discovery by the Court's November 24, 2004 deadline. Over 

the same four days as CPH's Deposition Notice, Morgan Stanley is scheduled to take five 

depositions and defend two others in Florida, New York, and London.3 These seven depositions 

were all requested before CPH' s sudden need to take the depositions of four more senior Morgan 

Stanley officers. CPH's conduct smacks of gamesmanship. 

17. The depositions also will not lead to the discovery of admissible evidence relevant 

to the issues in this case. In its November 3, 2004 Response in Opposition to Morgan Stanley's 

Motion for Protective Order, CPH clearly states that they seek these depositions because these 

particular individuals "provided various personnel evaluations," and that the depositions are 

necessary to overcome Morgan Stanley's hearsay objection to the introduction of personnel 

records. (Nov. 3, 2004 CPH Resp. in Opp. to Morgan Stanley's Mot. for Protective Order 

Concerning Disc. Served By CPH After Oct. 14, 2004 & to Extend Pretrial Deadlines at 5 (Ex. 

3).)4 Much of CPH's concerns over authenticity of the documents have been addressed by this 

3 Presently, Morgan Stanley has confirmed the depositions of Ronald Perelman on November 17-18, 2004, 
Glenn Dickes and Lawrence Winoker on November 18, 2004, and Howard Gittis on November 19, 2004. 
Additionally, Morgan Stanley has noticed the deposition of Phil Harlow for November 17, 2004. CPR has noticed 
the depositions of Simon Rankin on November 16, 2004 and Johannes Groeller on November 17, 2004, both in 

London, England. 

4 CPR made no mention that depositions were necessary to question Mr. Abdel-Meguid regarding the 
Leveraged Finance Commitment Committee or Mr. Fiedorek's involvement with the Sunbeam engagement in its 

(Continued ... ) 
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Court through the stipulations of counsel during the Case Management Conference on November 

5, 2004. 

18. Putting aside whether these depositions could cure the hearsay and "double 

hearsay" problems arising from the introduction of snippets from Mr. Strong's employee 

evaluations, CPH's intended use of these comments renders them inadmissible. CPH is arguing 

that: "The [evaluations] demonstrate that, prior to assigning Strong to the Sunbeam deal, 

Morgan Stanley senior management was well aware of Strong's propensity to engage in 

questionable business practices and unethical behavior to achieve the fee objectives demanded 

of him." (Oct. 10, 2004 CPH Mot. for a Determination of the Admissibility of Morgan Stanley 

Performance Evaluations at 3 (emphasis added).) But Florida law is clear: "[ e ]vidence of a 

person's character or a trait of character is inadmissible to prove action in conformity with it on a 

particular occasion .... " Fla. R. Evid. § 90.404(1). CPH simply cannot use unrelated statements 

in Mr. Strong's employee evaluations to show that he acted in conformity with a particular trait 

during the Sunbeam engagement. Further, Mr. Strong's evaluations are inadmissible under 

Florida law because CPH is offering the evidence as "relevant solely to prove bad character or 

propensity" of Mr. Strong. Id. § 90.404(2)(a); see, e.g., Midtown Enters., Inc. v. Local 

Contractors, Inc., 785 So. 2d 578, 581 (Fla. 3d DCA 2001) (holding that evidence regarding bad 

acts was not relevant or essential to prove a material fact and served only to demonstrate bad 

character and propensity) (citing Smith v. Hooligan's Pub & Oyster Bar, Ltd., 753 So. 2d 596, 

600 (Fla. 3d DCA 2000)). 

Nov. 3, 2004 Response. This Court should hold CPH to its proffered justification for Mr. Abdel-Meguid's and Mr. 
Fiedorek's depositions. 
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19. Finally, Morgan Stanley has previously advised the Court that the "raw" 

evaluations are not provided to the employee; they are kept anonymous. The employee receives 

only a final summary evaluation. Accordingly, Mr. Strong never saw the evaluation comments 

which are the intended subject of the depositions and, thus, such comments could not have 

influenced Mr. Strong's behavior during the course of the Sunbeam transactions.5 CPH's 

depositions are intended to inquire into the raw evaluations. They are irrelevant to the four 

claims set forth CPH's complaint, and the depositions CPH seeks would not lead to the discovery 

of admissible evidence. The only possible relevance to the raw materials is that they might lead 

to discoverable evidence on CPH's "negligent entrustrnent" theory, which counsel announced to 

the Court on November 4, 2004. That "theory" is not, however, pled and the pleadings are 

closed. 

20. Subjecting senior officers of Morgan Stanley, who had limited involvement with 

Morgan Stanley's engagement to Sunbeam, to a deposition about employee evaluations that are 

irrelevant and inadmissible to the claims pled is an abuse of the discovery process. The 

depositions are just one more example of CPH's efforts to keep Morgan Stanley from completing 

its fact discovery by the November 24, 2004 cutoff. 

CONCLUSION 

Morgan Stanley requests that this Court enter a protective order prohibiting the 

depositions of Tarek F. Abdel-Meguid, Robert G. Scott, Joseph R. Perella, and Bruce Fiedorek. 

Alternatively, if the Court permits the discovery, Morgan Stanley requests that the Court extend 

the discovery cutoff to no earlier than December 17, 2004, to the end that the discovery CPH' s 

5 See Apr. 9, 2004 Mot. for Protective Order re the Use Of Confidential Personnel Evaluations at 3-4. 
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did not disclose to the Court on October 14, 2004, will not deprive Morgan Stanley of the right 

to complete the discovery Morgan Stanley disclosed to the Court. 

9 
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OCT-26-2004 15:19 JENNER AND BLOCK LLP 312 527 0484 P.02/04 

THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I ���������������� 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
et al., 

Defendants. 

NOTICE OF TAKING. VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq .. 
K.lRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 

222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

M.ark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& Ev ANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
deposition upon oral examination of the following witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates and times set forth below: 

DEPONENT DATE AND TIME 
Tarek Abdel-Meguid November 16 , 2004 at 9:30 a.m. 

Joseph Perella November 17, 2004 at 9:30 a.m. 

Robert Scott November 18, 2004 at 9:30 a.m. 

Bruce Fiedorek November 19, 2004 at 9:30 a.m. 

The deposition will be conducted at Esquire Deposition Services, 216 East 45 th Street, 
New York, NY 10017. The deposition will be recorded by videotape and stenographic means. 
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The videographer will be Esquire Dej>osition Services. The deposition will be taken before a 

person authorized to administer oaths and will continue day to day until completed. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and federal express to all counsel on the attached Service List this 26th day of October 
2004. 

Dated: October 26, 2004 

Jerold S. Solovy 
JENNER & BLOCKLLP 
One IBM Plaza. Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS JNC. 

B 
One ofitSAttOrneYS"-

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SIIlPLEY P.A. 
2139. Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P .L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
K.IRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
WashingtoI.J., D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 
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JAMES STYNES, JULY 13, 2004 
CONFIDENTIAL 

1 

2 IN THE CIRCUIT COURT O F  THE 

3 FI FTEENTH JU DICIAL CIRCUIT 

4 IN AND FOR PALM BEACH COUNTY, FLORIDA 

5 COLEMAN (PARENT) HOLDINGS, ) 
INC., ) 

6 ) 
Plaintiff, ) 

7 ) 
) 

8 vs. ) 
) 

9 MORGAN STANLEY & co. I INC. I ) 
) 

10 Defendant. ) 
) 

11 -------------------------------- ) 

12 

13 VIDEOTAPE D CONFIDENTIAL DEPOSITION 

14 O F  JAME S STYNE S 

15 New York, New York 

16 Tuesday, July 13 , 20 0 4  

17 

18 

19 

20 

21 

22 

23 Reported by: 
Robert X. Shaw, C SR 

24 C SR NO. 8 17 

25 
JOB NO. 1627 19 

ESQUIRE DEPOSITION SERVICES - CHICAGO 
312.782.8087 800.708.8087 FAX 312.704.4950 
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1 

JAMES STYNES, JULY 13, 2004 
CONFIDENTIAL 

MR. CLARE: Objection. Calls for 

2 speculation. 

3 A. I don't recall any specific contact 

4 that he had. 

5 Q. Jumping back to Mr. Fiedorek, other 

6 than the initial meeting, did he have any 

7 connection with this engagement? 

8 

9 

A. 

Q. 

Not that I know of. 

Was he kept apprised of the progress 

10 of the engagement? 

11 A. Ah, probably very generally, but not 

12 much more than that. 

13 Q. Did he have a supervisory role over 

14 you and Mr. Kitts? 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

He ran the M & A  department. 

That's a Yes, I take it? 

That's a Yes. Yes. 

You, ultimately, rendered the 

19 opinion that the acquisition of Coleman was 

20 fair to Sunbeam; correct? 

21 

22 

A. 

Q. 

Yes. 

Okay. As you sit here today, do you 

23 have a different opinion? 

24 

25 A. 

MR. CLARE: Objection to form. 

Again, I don't remember all of the 

ESQUIRE DEPOSITION SERVICES - CHICAGO 
312.782.8087 800.708.8087 FAX312.704.4950 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
1N AND FOR PALM BEACH COUNiY, 
FLORIDA 

CC Ll �MAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

M )J �GAN STANLEY & CO., INC., 
Defendant. 

CASE NO. CA 03-5045 AI 

I 
W. O l_G_A_N-ST_A_N_L_E_Y_S_E_Nl..,...0-R'.'"'-:".FUN-:-:::D::-'.IN�G:-, -==IN�c=-., CASE NO. CA 03-5'., 65 AI 

v• 
y •• 

Plaintiff, 

t.11 CANDREWS & FORBES HOLDINGS INC., 
e ! cl., 

Defendants. 

COLEMAN (PARENT) HOLDINGS INC.'S RESPONSE IN OPPOSITION 
TO MORGAN STANLEY'S MOTION FOR PROTECTlVE ORDER 

CONCERNING DISCOVERY SERVED BY CPH AFTER . 

OCTOBER 14, 2004 AND TO EXTEND PRETRIAL DEADLINES 

Morgan Stanley has sought to bar any discovery sexved by CPH (but, unsurprisingly, 1101 

b: Morgan Stanley) after October 14, 2004, and to extend the discovery cutoff to December 17, 

2 l04 - which is the identical deadline that Morgan Stanley advocated and this Court rejected at 

tl ,e October 14 case management conference . The grounds for Morgan Stanley's motion faU into 

t vo basic categories: (I) Morgan Stanley contends that following the case management 

'onference on October 14, CPH served a wave of new discovery, disc:overy that Morgan Stanley 

··which now is represented by three law firms) apparently believes it would be unfair to have to 

mswer; and (2) Morgan Stanley contends that, at the same time, CPH began a campaign of 
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refus 111 to agree to deposition dates, the issuance of commissions, and the procedures for 

cond· ic ing depositions. The grounds for Morgan Stanley's motion are baseless. 1 

:.,ast-minute discovery of the type complained of by Morgan Stanley is both proper and 

comnc .1. Moreover, in this case, the primary causes for CPH's recent disC•)Very efforts and the 

othe1 c lnduct addressed in Morgan Stanley's motion are ·decisions made by Morgan Stanley 

itself: :i) MSSF has voluntarily dismissed its lawsuit, requiring us to re-serve discovery in this 

case; { �) Morgan Stanley has refused so far to stipulate to the authenticity of documents, 

requ ri: tg us to take additional discovery on this issue; and (3) Morgan Stanley has refused to 

shan t me equitably in the conduct of third party depositions, compelling us to object to those 

depc si· ions, although this Court recently resolved this dispute by establishing a protocol to 

ensu :e that both sides have sufficient time to examine witnesses. Because the recent discovery 

and )ti.er conduct of CPH not only is proper, but the product of Morgan Stanley's own litigation 

deci iic ns, Morgan Stanley's motion should be denied. 

1. The So-Called "New" Disco,•ery Served By CPH Is Botl1 Authorized And 
Legitimate. 

Morgan Stanley accuses CPH of acting unfaidy by serving new discovery after 

Octub :r 14 even though fact discovery does not close until November 24. Morgan Stanley's 

argt m !nt is without merit. 

First. the discovery that CPH has served is timely and in full compliance with the Florida 

Rul :s :if Civil Procedure. Morgan Stanley does not suggest otherwise. 

Morgan Stanley filed, but did not schedule, its motion for a heari:lg. In the meantime, 
Mo ·g; Jl Stanley has advised CPH that depositions noticed for next week will not go forward 
pen ii 1g the resolution of this motion. Morgan Stanley has made a practice of filing protective 
ord �r notions to avoid discovery - without scheduling the motions to be Iesolved by this Court. 
See � g., Morgan Stanley's 10/19/04 Motion for Protective Order; Morgan Stanley's 10/22/04 
Mo :ic n for Protective Order Concerning the CPH Deposition Notice of 10/18/04; Morgan 
Sta ilc y's 10/22/04 Motion for Protective Order Concerning the MAFCO Deposition Notice of 
10/ l 8 ·04; Morgan Stanley's 11/1/04 Motion for Protective Order Concerning Morgan Stanley's 
Co! er 1an Escrow Notes. 
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S �cond, CPH's recent discovery is in accordance with the Orders cf this Court. This 

Court':; 1)ctober14, 2004 Order establishing the pretrial schedule. expressly contemplates that the 

partie! v ill continue to serve additional discovery. In the Order, the Court sh•)rtened the time for 

the pa 1.i :s to serve objections to discovery to 14 days. Indeed, the service o:: discovery near the 

disco' err deadline is common and often necessary in litigation of this sort, a:; this Com1's Ordel' 

recogai:t es. 

� 'hird, each of the specific discovery requests complained of in Morgan Stanley's motion 

is pro )e -, as the following chart confinns: 

Octol .e1 18, 2004 

Octo )e · 20, 2004 

DESCRIPTION 

Second Set of Interrogatories to MSSF 

These interrogatories seek infonnation regarding the money 
disbursed and received by MSSF on its loan. With the dismissal of 
MSSF's case, Morgan Stanley has advised us that it does not intend 
to respond. If Morgan Stanley agrees to stipt.late that it vvill not 
attempt at trial to raise the purported fact that MSSF lost money on 
the loan or to disclose the amount of the: alleged loss, the 
interrogatories may not need to be answered. 

Rule l.310 Deposition Notice to Morgan Stanley 
Rule 1.310 Deposition Notice to MSSF 

These ide11tical notices request a corporate repn:sentative of Morgan 
Stanley and MSSF to testify about the money disbursed and received 
by MSSF on the loan to Sunbeam. If Morgan Stanley agrees to 
stipulate that it will not attempt at trial to raise the purported fact that 
MSSF lost money on the loan or to disclose the amount of the alleged 

I loss, the deposition may not need to go forward. 
!____ -������-'-������������������������--' 
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I Octot;r 21, 2004 

I Octol el 21, 2004 

Octo >e 22, 2004 

Eighth Requests for Production to Morgan Stanley 
Sel'enth Set of lnten·ogatories to Morgan Stanley 
Rule 1.310 Deposition Notice to Morgan Stanley 

li%I004/011 

These requests ask Morgan Stanley to provide infonuation 
concerning Morgan Stanley's investment in securities issued by an 

affiliate of Coleman. Morgan Stanley has separately moved for a 
protective order as to these requests. 

Subpoena to AHi/or Documents 

Several months ago, we sought documents from AHi pursuant to an 
infonnal letter request. Morgan Stanley did the same. With the 
discovery cutoff fast approaching, we decided to serve a subpoena -
which seeks exactly the same documents we had previously requested 
by letter - so that there would be no dispute a:; to the form of our 
request The subpoena poses. no significant burden on Morgan 
Stanley because the subpoena is directed to a third party. 

Subpoena to AH/for Deposition 

This request seeks testimony from AHI as to the foundation of 

I various documents. We hope to resolve this matter by stipulation. 

I But even if we do not, there is no significant burden on Morgan 

L 
Stanley, because this discovery is directed tCt a third party and 
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Octc be r 22, 2004 Rule 1.310 Deposition Notice to Morgan Stanley 

Oct< ·bi r 22, 2004 

This request seeks testimony from Morgan Stanley to establish the 
foundation of various documents. Morgan Stanley has served a 
similar deposition notice on CPH. We hope to resolve this issue by 
stipulation. But even if we do not, there is no significant burden on 
Morgan Stanley because this deposition concerns routine matters of 
foundation. 

Rule 1.310 Deposition Notice to MSSF 

On October 22, we served a notice of deposition, which requests no 
new information; it only changes the location of the depositions of 
witnesses (Messrs. Rankin and Petrick) we requested long ago. 

LI 
Morgan Stanley since has confirmed dates for the witnesses we have 
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Octol: er 22, 2004 

Octol ·e1 22, 2004 

Octo" )e 22, 2004 

Octo ;e · 26, 2004 

Ninth Request for Production to Morgan Stanley 
Eight Set of Interrogatories to Morgan Stanley 

; __ ... , .  

141005/011 

These requests seek no new infonnation. When MSSF suddenly 
dismissed its case after the last case management conference, we 
served these discovery requests, asking Morgan Stanley to provide 
the responses called for by our prior requests upon MSSF. 

Subpoena to Arthur Andersen for Deposition 

This request seeks testimony to support the foundation of various 
Andersen documents. We hope to resolve this matter by stipulation. 
But even if we do not, there is no significant burden on Morgan 
Stanley, because this discovery is directed to a third party and 
concerns routine matters of foundation. 

Sixth Set of Requests for Admission to Morgan Stanley 

These requests seek admissions as to the foundation of various 
documents. Morgan Stanley has served similar requests upon CPH. 
We hope to resolve this matter by stipulation. 

Deposition Notices for Tarek Abdel-Meguid, Joseph Perrella, Robert 
Scott, Bruce Fidorek 1 

These four individuals provided various persormel evaluations that 
we intend to present at trial. Morgan Stanley has objected to the 
introduction of the \Vritten evaluations as hearsay. 

Fourth, in accusing CPH of improperly serving discovery after October 14, Morgan 

Stan .e: avoids mentioning that it served a considerable amount of discovery after that date. For 

exar ip e, on October 26, Morgan Stanley served a notice for a two-day deposition of Phillip 

Harl:>\ ·, a third party witness. And, the day before, on October 25, Morgan Stanley served a new 

set cf• locument requests, a new set of interrogatories, and new deposition n-:>tice with five topics, 

and :t . tew set of requests for admission. Many of these discovery requests are onerous. One of 

the .n- errogatories asks us to explain the denials made in three separate sets of responses to 

reqt e� :s for admission. And the new requests for admission that Morgan Stanley served seek 

5 
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admi: si ms concerning literally thousands of pages of documents. Thus� Morgan Stanley's 

comp .ai ;11 that we filed too much discovery too late is disingenuous, to say the least. 

n sum, Morgan Stanley's challenge to the discovery served by CPE after October 14 is 

basel :s: because: (1) that discove1-y is authorized by the Florida Rules of Civil Procedure; (2) the 

disco �e y is pennitted by the Orders of this Court and is common in this type of litigation; (3) 

the d sc overy is proper in every respect; and ( 4) Morgan Stanley itself has �:erved an abundance 

of di: C( very requests since October 14. 

2. CPH Has Cooperated Reasonably To Schedule The Six Depositions Addressed In 
Morgan Stanley's Motion. 

Morgan Stanley's other argument for the relief it seeks (at 3-4) is that, following the last 

case m magement conference, counsel for CPH supposedly tln:ew all of the previously agreed 

protc c< ls out the window and began "refus[ing] to agree to deposition dates, issuance of 

com: ni ;sions and conduct of depositions" - with the effect being that "Morgan Stanley has been 

able to conduct only a single deposition between October 14, 2004 and November 1, 2004." In 

fact, a the October 14 case management conference, it was Morgan St:mley's counsel who 

anm m ced that all protocols were off. See 10/14/04Tr. 96:13-99:13. 

Following the October 14 hearing, Morgan Stanley refused CPH's request that Morgan 

Stan le· · split the examination time at depositions of third party witnesses. This Court resolved 

that cU ;pute at a November 2 hearing on a motion for out-of-state deposition commissions. At 

the )1e ring, the Court granted Morgan Stanley's request for commissions, but also ruled that: (l) 

the : >a ties are to cooperate in the completion of the third party depositions; (2) it will be Morgan 

Star le l's responsibility to secure additional deposition ti.me v.rith the witnesses if both sides have 

not cc mpleted their examinations; and (3) Morgan Stanley will be barred from using the third 

pan v · !epositions at trial unless it succeeds in securing enough time to complete the depositions. 
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·'his Court's resolution of the dispute concerning the depositions of third parties disposes 

of me st of Morgan Stanley's complaints, which relate to the purported difficulties supposedly 

assoc: at !d with the scheduling of six depositions: the deposition of Jerry Le\ in, the fon11er CEO 

of Cc le nan and the current CEO of AHI (Sunbeam's successor); the depositions of Allison 

Amat is· •n and Blaine Fogg, two Skadden Arps attomeys; the deposition of .C-onald Uzzi, another 

third 'a ty; and the depositions of Ronald Per.elman and Howard Gittis, two corporate officers of 

CPH. : .1oreover, as is shown below, Morgan Stanley's contentions about these six witnesses 

have 10 basis in any event. 

vtr. Levin. Morgan Stanley complains that we have interfered wi1h the scheduling of 

Mr. 1 e' in's deposition. That is incorrect. We advised Morgan Stanley and Mr. Levin's counsel 

that '\fe were willing to agree to any reasonable schedule, with the sole condition that we be 

grant �d one-half of the deposition time to cross-examine Mr. Levin. Mr. Levin agreed to our 

reqm: st but Morgan Stanley refused to split the time. Mr. Levin filed a motion for protective 

order a a result of Morgan Stanley's refusal, and while this Court was out of town, that motion 

was ; :n nted by Judge Crow. Morgan Stanley now apparently is blaming CPH because Judge 

CrO\.' r lled Mr. Levin's motion to be well-founded. In any event, this Court's November 2 

rulin; � c onceming third party depositions has put this issue to rest. 

:\its. Amorison and Mr. Fogg. Morgan Stanley complains that we supposedly have 

inter: e1 ;d with the depositions of Skadden Arps attorneys Allison Amorison and Blaine Fogg. 

We lta· ·e not. We have made only two requests relating to these depositions. First, we.have 

soug lt :focuments from Skadden, which we believe should be produced prior to the depositions. 

Skad :ie n has opposed our document requests, and as a result, we have fikd a motion in New 

Y or� t< compel production of the documents. Second, ·we have requested that the time available 

for d :!f )Sing the witnesses be divided equally. Given the Court's commission ruling earlier this 
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week, "'hich related to these very depositions, an appropriate mle of fairness now has been set 

for th : c Jnduct of the depositions. 

: .1r. Uzzi. Morgan Stanley complains that we have somehow interfered with the 

depot iti >n of Mr. Uzzi and has requested that we provide any contact info1mation we have for 

him. V 'e have no idea where Mr. Uzzi is - as we have advised Morgan Stanley previously. 

Nor la' ewe interfered with Morgan Stanley's efforts to take Mr. Uzzi's deposition. The only 

thing w: have done with regard to this deposition is ask Morgan Stanley if it has served Mr. Uzzi 

yet. A: for Morgan Stanley's attempt to issue a new commission for Mr. Uzzi, as indicated 

abov· :, be Court has adopted a protocol for the parties to follow. 

Mr. Perelman and Mr. Gittis. Morgan Stanley last asserts that we have interfered with 

the c e1 ositions of Mr. Perelman and Mr. Gittis. What Morgan Stanle�, does not disclose, 

how< vt r, is that we have offered multiple alternative dates for these individuals on the 

assm n1 tion that the depositions would go forward in New York - where Kirkland & Ellis has 

an o: fi. e and where Kirkland & Ellis has taken many depositions. Morgan Stanley has advised 

us tr at many of the dates we have offered are acceptable. Morgan Stanley, however, recently 

has : ur iounced that it will not go forward with the depositions on the dat1�s we have proposed 

unle :s v.1r. Perelman and Mr. Oittis travel to Florida to be deposed. Mr. Per·�lman and Mr. Gittis, 

how !V :r, cannot be in Florida on the dates previously offered. 

Because of Morgan Stanley's new insistence on taking depositioru: in Florida, we have 

offe ·et dates when Mr. Perelman can be here for his deposition, and we w.ill be proposing dates 

for l lf1. Gittis' deposition in Florida shortly. Morgan Stanley has not yet i��sponded to our offer 

of d it{ s for Mr. Perelman. 

In sum, each of Morgan Stanley's complaints about the six witnesses just discussed is 

unfc ·UJ 1ded. CPH has acted reasonably in attempting to schedule the depositions of parties and 
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nonpa rti !S alike. In contrast, Morgan Stanley has refused to provide dates for depositions 

reque: .te j by CPH, and has filed motions for protective orders without noticing them for hearings 

- th :r< by further obstructing and delaying the discovery process. By its conduct, Morgan 

Stanlc y Jbviously is attempting to prevent CPH from meeting the discovery cutoff. and to force 

CPH to ask for an extension - which CPH has no intention of doing. Morgan Stanley has 

thro\\ n 'JP every obstacle it can think of to prevent discovery from being completed, and has 

looke :l or any excuse to jeopardize the pretrial schedule set by this Court. This Court sllould not 

rewaid vlorgan Stanley's improper tactics by limiting CPH's timely discovery requests. 

Conclusion 

'vforgan Stanley's motion for a protective order concerning discoYery served by CPH 

after O· .tober 14, 2004, and to extend the pretrial deadlines, should be denied. 

Date!: November 3, 2004 

Jero: d ; . Solovy 
Ron: 1lc L. Manner 
Jeffr �:; T. Shaw 
JEN :-0 ;R & BLOCK LLP 
One If M Plaza 
Chi< a� o, Illinois 60611 
(31 �): 22-9350 

11117313� 

Respectfully submitted, 

Jo carola 

�bINp$INC. 
c-_.L 

S l\RCY DENNEY SCAROLA 
BARNHART & SHIPLEY P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax anc Federal Express to all counsel on the attached list on this ___ day of 

__ _,2004. 

JACK 
Flor·. 
S y Denney Scarola 

amhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman{Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Josepr J; nno, Jr., Esquire 
Carita l l ields, et al. 
222 Li kc view Avenue 
Suite I ic ) 
West I 'a m Beach, FL 33401 

Thom; .s ). Yannucci, P.C. 
Thom; ts :\. Clare 
Brett J 1.c Gurk 
Kirkla lC and Ellis 
655 1 �  tl: Street, N.W., Suite 1200 
Washi n� ton, DC 20005 

Jerold S Solovy, Esq. 
Jenne1 8 Block LLP 
One n H\ l Plaza 
Suite · �4 >O 
Chica. io IL 606 1 1  

Mark :. Hansen, Esq. 
Kello1 :g Huber, Hansen, 
Todd � �vans, P.L.L.C. 
Sumn !r 3quare 
1 6 1 5  : "1  Street, N.W., Suite 400 
Wash nf ton, DC 20036-3206 

�011/011 

COUNSEL LIST 
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Ill WEST PALM B!iM<IJ_QF.f.JJ<E;. 
2139 PALM BEACH LAKES BLVD. 
WEST PALM BEACH, FLORIDA 33409 

SEARCY 
DENNEY 
SCAROLA 
BARNHART 

�SHIPLE\;A 
Dm .. !-.lll;JAi>S..� 

THE TOWLE HOUSE 
517 NORTH CALHOUN STREET 

TALLAHASSEE. FL 32301-1231 

P.O. DRAWER 3626 

WEST PALM BEACH. FLORIDA 33402 P.O. DRAWER 1230 

TALLAHASSEE. FLORIDA 32302 

(5611 ses-e300 
1-BOD· 7e0-8607 
FAX: (561) 478-0754 

ATIORC'<IEYS AT LAW� 

ADSALYI< SIA BAK2R·BARNES 
F. GAEGORY BARNHART' 

LANCE BLOCK" 
EARL L.. OENliEY, JR." 
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JAMES W. GUSTAFSON, JR. 
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DAVID K. KELL EV. JR." 

WIWA!.1 8. KING 
OAR RYU. LEWIS" 

WILl.IAM A. NORTON' 
DAVID J, SALES• 
JOHN SCAROLA" 

CHRISTIAN 0. SEARCY" 
HAARV A. SHEVIN 

JOHN A. SHIPLEY nr 
CHRISTOPHER K. SPEED" 

KAREN E. TeRRY" 
C. CALVtN WA.RAINER l!I� 

O.•VIO J. WHITE" 

•SHAREHOLDERS 
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LAURIC J. 8R1GGS 
DEANE L. CADY 

DANIEL J. CALL<:N/AY 
EMILIO DIAMANTIS 

RANDY M. DUFRESNE 
OAVID W. QIU110RE 

TED E. KULESA 
JAMES PETER LOVE 

CHRISTOPl-IEA J. PILATO 
RO�ERT W. PITCHER 

KATHLEEN SIMON 
STEVE M. SMITH 

WALTER A. ST!IN 
BRIAN P. SULLIVAli 

KEVIN J, WALSH 
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VIA FACSIMILE 561-659-7368 
November 12, 2004 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue, Suite 1400 
West Palm Beach, FL 33401 

Re: Coleman(Parent)Holdings Inc. v. Morgan Stanley & Co., Inc. 
Matter No.: 029986-230580 

Dear Joe: 

(850) 224-7600 
1-BBB-549·7011 

FAX: (850) 224·7602 

Enclosed is a copy of CPH's Motion to Compel Compliance with Deposition Notice 
Directed at Four Morgan Stanley Executives. Also enclosed is our Notice of Hearing 
on the motion for November 17, 2004. 

If there is a possibility of resolving any of the issues raised in the motion without the 
necessity of court intervention, please call me. Since my schedule often makes it 
difficult to reach me by phone during regular business hours, I invite you, if necessary, 
to call me at home in the evening at 561-575-2427. 

/ ·1---· 

. ���' C;I.. �/t- ft_ :e:-. [._ )�OK SCAROLA 
J J,Sti'nm 
(./Enc. 

cc: Thomas Clare, Esq. (Via Fax) 
Jenner & Block LLP (Via Fax) 
Mark Hansen, Esq. (Via Fax) 

WWW.SEARCYLAW.COM 
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#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant, 

���������������---=/ 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 
vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 

�OOl!/Olll 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 Al 

Case No. CA 03-S 165 Al 

. NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME : 

JUDGE: 

PLACE: 

November 17, 2004 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

Coleman (Parent) Holdings Inc.'s Motion to Compel Compliance with Deposition Notice 
Directed at Four Morgan Stanley Executives 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 Al 
Notice of Hearing 

�003/012 

I HEREBY CERTIFY that a true and conect copy of the foregoing has been furnished by 

U.S. Mail to all Counsel on the attached list, this { L �ay of AJO I/ , 2004. 

JAC&·SCAROLA 
Flpt}cl� Bar No.: 169440 
�'ili-cy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for CPH and MAFCO 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 Al 
Notice of Hearing 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., fNC., 
Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO COMPEL 
COMPLIANCE WITH DEPOSITION NOTICE DIRECTED AT 

FOUR MORGAN STANLEY EXECUTIVES 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys, respectfully requests that this 

Cou1t enter an Order directing Morgan Stanley & Co., Inc. ("Morgan Stanley") to comply with 

the deposition notice served on October 26, 2004 that seeks the depositions of four Morgan 

Stanley executives: Terek Abdel-Meguid, Joseph Pen·ella, Robert Scott, and Bruce Fiedorek. 

See Ex. A. In support of this motion, CPH states as follows: 

I. This motion adses from Morgan Stanley's continuing, systematic refusal to 

comply with the discovery requests that CPH served after October 14, 2004 - even though this 

Court entered an Order on November 4 denying Morgan Stanley's motion to bar CPH's 

discovery. CPI-I served the deposition notices in question on October 26, but at the close of 

business on November 11, Morgan Stanley advised CPH for the first time that it would not make 

any ofthe four individuals (whose depositions were scheduled for November 16, 17, 18, and 19) 

available for their depositions. 

2. Morgan Stanley's position is indefensible because Messrs. Abdel-Meguid, 

Perrella, Scott, and Fiedorek plainly possess information that could lead to the discovery of 

admissible evidence. All four of these executives worked with William Strong, the Managing 

Director of Morgan Stanley who headed the team that assisted in Sunbeam's acquisition of 
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Coleman. Indeed, as shown in CPI-I's motion to add a claim for punitive damages (at 4-7), three 

of these Morgan Stanley executives provided sharply critical written evaluations of Strong 

during the relevant time period: 

• Robert Scott, who served as the head of Morgan Stanley's corporate finance and 
investment banking business, raised doubts in his 1995 evaluation of Strong about 
Strong's productivity and stated that Strong's focus going forward should be "on 
productivity and client business." Scott's 1996 evaluation of Strong expressed 
concern about Strong's "flawed" judgment and the fact that Strong "is so focused 
on his own agenda that he can lose perspective." 

• Terek Abdel-Meguid, head of Morgan Stanley's investment banking business, 
observed in his 1997 evaluation of Strong that he "can be overly aggressive in 
terms of trying to capture transactional opportunities. Makes some judgments 
which are sometimes very close to, if not over, the line." Abdel-Meguid also 
observed that Strong suffers "the consequences of less than a straightforward 
approach" and gives people, including Abdel-Meguid, "the impression that he is 
not completely upfront." Abdel-Meguid reiterated the views that he expressed in 
1997 in his 1998 evaluation of Strong. 

• Joseph Perrella, another senior executive of Morgan Stanley, also challenged 
Strong's credibility by stating in an evaluation that "[t]he one problem I continue 
to have with Bill is that you never seem to get the whole story unless you probe 
very hard." Perrella was Strong's "Primary Evaluation Director" in 1995, 1996, 
and 1997 and the "Co-Director" of Strong's 1 998 evaluations. 

Bruce Fiedorek, the fourth executive that CPH is attempting to depose, also evaluated Strong 

with regard to the Sunbeam matter in 1997. In addition, Fiedorek was directly involved in 

aspects of Morgan Stanley's activities relating to Sunbeam. He, along with the other three 

Sunbeam executives whom we seek to depose, have relevant information on a wide variety of 

topics, including the evaluations they prepared, the evaluations they received from others relating 

to Strong, the evaluation process generally, and Morgan Stanley's conduct leading to the events 

giving rise to CPH's claims. 

For the foregoing reasons, because Morgan Stanley's refusal to produce Messrs. Abdel-

Meguid, Perrella, Scott, and Fiedorek for their depositions is improper, this Court should direct 

Morgan Stanley to produce these individuals without further delay. 
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Dated: November 12, 2004 

... Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(3 I 2) 222-9350 

#1178819 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC . . . .. ----·� f / 
..... / .,, :" 

.... . . - / / u_�· .-' . /�!/ 
I 1' . 

By: l__., ?.. 1 ( �"' 
Q�e of Its Attorneys 

/:>--' 

Jolm Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
213 9 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and colTect copy of the foregoing has been furnished by . 
I 11·-Fax and Federal Express to all counsel on the attached list on this Z., day of 

\\}Li� , 2004. . ......... ···"·--, 
/ ,· ,• / /_--.Jti./ 

/ ' 
/-"'�·- ,,,r 

( _.........,. .. � /._A 
JACK .. S<;AROLA 

Florida"Bar No.: 169440 
Se�cy Denney Scarola 
,/:Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Joseph Ia1mo, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yarumcci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N. W., Suite 400 
Washington, DC 20036-3206 

141009/012 

COUNSEL LIST 
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COLE"t-.·lAN (PARENT) HOLDINGS INC., 
Plainliff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

THE Flfo'TEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORlDA 

CASE NO. CA 03-5045 Al 

�����������---��-----------' 
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 Al 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
et al., 

DORO"fHY H. WILKEN CLERK OF CIRCUIT COURT CIRCUIT CIVIL DIVISION 

OCT 2 7 200� 
Defendants. COPY I ORlGINAL 
---------------1 HECF.IVFD HJH t-'ILINb 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Mark C. Hansen, Esq. 

�010/012 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 l'iftccnth Street, N.W. 
Suite 1200 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lo.ke View Avenue 
Suite 1400 

KELLOGG, HUBER, HANSEN, TODD 

Washington, D.C. 20005 West Palm Beach, FL 33401 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
deposition upon oral exnmi11ation of the following witnesses pursuant to Florida Rule of CivH 
Procedure 1.310 on the dates and times set forth below: 

DEPONENT DATE AND TIME 
Tarek Abdel-Meguid November 16, 2004 at 9:30 a.m. 

Joseph Perella November 17, 2004 at 9:30 a.m. 

Robert SCOLL Huvc1111Jc1 18, 2004 at 9 ::>O a.m. 

Bruce Fiedorek November 19, 2004 at 9:30 a.m. 

The deposition will be conducted at Esquire Deposition Services, 216 East 45th Street, 
New Ynrl<, NV 10017 The nepnsition will he recorded hy videotape and stenoeraphic means. 

EXHIBIT 

I A 

16div-008466
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The videogrupher will be Esquire Deposition Services. The deposition will be taken before a 

person authorized to administer oaths and will continue day to day until completed. 

1 HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and federal express to all counsel on the attached Service List this 26th day of October 
2004. 

Dated: October 26, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) :.l'.l'.l-9350 

COLEMAN (PARENT) HOLDINGS INC. 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Flo:ritla 33409 
(561) 686-6300 

2 
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SERVICE LIST 
!\fork C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Iunno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

3 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

TN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

NOTICE OF TAKING DEPOSITION 
*Duces Tecum 

PLEASE T . .<\KE NOTICE that the undersigned attorneys will take deposition(s) of: 

NAME AND ADDRESS 

Bank of New York Trust 
Company of Florida, N .A. 

10161 Centurion Parkway 

Jacksonville, FL 32256 

DATE AND TIME 

November 23, 2004 

9:30 a.m. 

LOCATION 

Esquire Deposition Services, 200 
W. Fors)1h Street, Suite 1720, 
Jacksonville, FL 32202 
877-598�1044 

upon oral examination before Esquire Deposition Services, a Notary Public; or any other officer 

authorized by law to take depositions in the State of Florida. The oral examination is being taken 

for the purpose of discovery, for uses at trial, or for such other purposes as are pennitted under 

the applicable Statutes or Rules. 

*DUCES TECUM: TO HAVE AND BRING WITH YOU AT THE TIME OF THE 
DEPOSITION THE FOLLOWING: 

See attached Schedule A. 

AND any and all materials which you have reviewed in preparation for your testimon)'. · 

141001/016 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 Al 
Plaintifrs Notice Taking Deposition Duces Tecum 

I I-IEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

1t::/l·---
Facsimile and Federal Express to all Counsel on the attached list, this f.J day of November, 

2004. 

/' 

( _ ..... 

Se cy enney Scarola 
. 1art & Shipley, P.A. 

2( 9 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Plaintiffs 

cc: Esquire Deposition Services 
MICRO COPY AND SUMMATION BRIEFCASE FILE (SBF) DISC 
REQUESTED - AMICUS IF SBF NOT AVAILABLE 

AMERICANS WITH DISABILITIES ACT 

In accordance with the Americans With Disabilities Act, persons in need of a special 
accommodation to participate in this proceeding should contact the. Human Resources Manager, 
Searcy Denney Scarola Barnhart & Shipley, P.A., no later than seven days prior to the 
proceeding. Please telephone (561) 686-6300. 

2 
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141003/016 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this /�)'i'--day of 

____.�_=.;Uo_·v_, _ . 2004. 

Sear. y enney Scarola 
Ba art & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 

16div-008471



11/15/2004 12:30 FAX 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 

Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yamrncci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 2000 5 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N. W . , Suite 400 
Washington, DC 20036-3206 

�004/016 

COUNSEL LIST 

16div-008472
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SCHEDULE A 

TO SUBPOENA DUCES TECUM OF NON-PARTY 

BANK OF NEW YORK TRUST COMP ANY OF FLORIDA, N.A. 

You are hereby requested to produce the following documents pursuant to the 

definitions and instructions set forth below. 

DOCUMENTS REQUESTED 

1. Documents sufficient to identify all payments or transfers, including any 

fees and charges, made to Morgan Stanley (including its affiliate Morgan Stanley Senior 

Funding. Inc.) by or on behalf of AHI under the Confirmed Sunbeam Bankruptcy Plan. 

2. Documents sufficient to show the amount of debt presently outstanding to 

Morgan Stanley (including its affiliate Morgan Stanley Senior Funding, Inc.) under the 

Confinned SWlbeam Bankruptcy Plan. 

3. Any indentures under which Bank of New York acts or has acted as a 

trustee in connection with any debt of AHI during the period January 1, 2002 to the present. 

4. Any notes issued to Morgan Stanley (including its affiliate Morgan 

Stanley Senior Funding, Inc.), under any indenture for which Bank ofNew York acts as trustee 

during the period December 2, 2002 to the present. 

DEFINITIONS 

1. "Documents" shall be given the broad meaning provided in Rule 1.350 of 

the Florida Rules of Civil Procedure and refers to any form or means, whether physical, visual, 

or electronic, in or by which words, numbers, or ideas are recorded or preserved, whether fixed 

in tangible medium or electronically stored, including any and all drafts of any final document. 

The word "documents" shall include, by way of example and not by way of limitation, all of the 

�005/016 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 Al 
Plaintiffs Notice Taking Deposition Duces Tecum 

following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, cables , notes, 

messages, reports, studies, press releases, comparisons, books, accounts, checks, audio and video 

recordings and transcriptions thereof, pleadings, testimony, articles, bulletins, pamphlets, 

brochures, magazines, questionnaires, surveys, charts, newspapers, calendars, desk calendars, 

pocket calendars, lists, logs, publications, notices , diagrams, instrnctions, diaries, minutes for 

meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of oral 

communications, whether by telephone or face-to-face, contracts, agreements, drafts of or 

proposed contracts or agreements, memoranda of understanding, letters of intent, computer 

tapes, computer drives or memories, computer diskettes or disks, e-mail, CD-RO Ms, or any other 

tangible thing on which any hand,,,rriting, typing, printing, photostatic, electronic, or other fom1 

of communication or infomrntion is recorded or reproduced, together with all notations on any of 

the foregoing, all originals, file copies, or other unique copies of the foregoing, and all versions 

or drafts thereof, whether used or not. 

2. "Morgan Stanley" means Morgan Stanley & Co., Inc. and any of its direct 

or indirect parents, affiliates, subsidiaries, and present and former officers, directors, partners, 

employees, representatives, and agents . 

3. "AHI" means American Household, Inc. (f/k/a Sunbeam Corporation) and 

any of its direct or indirect parents, affiliates, subsidiaries, and present and former officers, 

directors, partners, employees, representatives, and agents . 

2 

�006/016 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 Al 
Plaintiff's Notice Taking Deposition Duces Tecum 

4. "Bank of New York" means Bank of New York Trust Company of 

Florida, N.A. and any of its direct or indirect parents, affiliates, subsidiaries, and present and 

former officers, directors, partners, employees, representatives, and agents. 

5. "Confirmed Sunbeam Bankruptcy Plan" means the Debtor's 1bird 

Amended Chapter 11 Plan of Reorganization Under Chapter 11 of the Bankruptcy Code, as 

amended, confinned on November 27, 2003 in In re Sw1beam Coro .• No. 01-40291 (AJG) 

(Bankr. S.D.N.Y.). 

INSTRUCTIONS 

I . Documents shall be produced as they are kept in the usual course of 

business, or organized and labeled to correspond to the categories in this Request. Documents 

attached to each other should not be separated. 

2. All documents shall be produced in the file folder, envelope or other 

container in which the documents are kept or maintained by you. If, for any reason, the 

container cannot be produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be February 6, 2001 

through fue date of service of this subpoena, and shall indude all documents and information 

which relate in whole or in part to such period, or to events or circumstances during such period, 

even though dated, prepared, generated or received prior or subsequent to that period. Please 

supplement or correct your responses to these requests if, at any time, you become aware that 

your responses are incomplete or incorrect in any respect. 

3 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 Al 
Plaintiffs Notice Taking Deposition Duces Tecum 

4. If you claim "the attorney-client privilege, or any other privilege or work-

product protection for all or any portion of a document, you shall provide a privilege log that 

describes the withheld material sufficiently to allow CPH to test the privilege or protection 

asserted. 

5. The following rules of construction apply: 

a. The connectives "and" and "or" shall be construed either 

disjunctively or conjunctive.ly as necessary to bring within the scope of the 

discovery requests all responses that might otherwise be outside of their scope; 

b. The term "including" shall be construed to mean "without 

limitation"; and 

c. The use of the singular form of any word includes the plural and 

vice versa. 

4 
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Joseph lanno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One lBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 

COUNSEL LIST 

Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

ll77991 

141009/016 

16div-008477
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COLEMAN (PAR.ENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 
I 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
lN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

BE-NOTICE OF TAKING VIDEOTAPED DEPOSITION 

(Changes date and time - previously noticed for November 17, 2004 at 9:30 a.m.) 

TO: ALL COUNSEL OF RECORD 

PLEASE TAKE NOTICE that pursuant to Fla.R.Civ.P. Rules 1.310 and 1.410, the 

undersigned cou.nsel will take the deposition of the following: 

NAME: DATE/TIME: 

Phillip E. Harlow November 19, 2004 at 8:30 a.m. 

LOCATION: 

Precision Reporting 
Ocean Executive Suites 
515 Seabreeze Blvd., 2nd Floor 
Ft. Lauderdale, Florida 

Upon oral examination before a notary public or other officer authorized by law to take 

depositions in the St.ate of Florida. The name and address of the videographer is Visual 

Evidence, 601 N. Dixie Highway, West Palm Beach, FL 33405. This examination may continue 

from day to day until completed. The deposition is being taken for the purpose of discovery, for 

use at trial, or for such other purposes, as is permitted under the applicable and governing rules. 

WPB#585732.3 

16div-008478
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Individuals who have a disability that mav need accommodation should contact the 
undersigned seven (7) days prior to the deuositlon. 

CERRTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

facsimile and Federal Express to all oounsel of record listed below on this 15"!-day of 

November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 I.5th Street. N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879w5000 
Facsimile: {202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326· 7900 
Facsimile: (202) 326-7999 

Counsel for 
Morgan Stanley & Co. Incorporated 

WPB#585732.3 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: {561) 659-7368 
E-mail: jianno@carltonfields.com 

2 
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John Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 

West Palm Bea.ch, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite4400 

Chicago, Illinois 60611 

WPB#S8S732.J 

CARLTON FIELDS WPB � 004/004 

SERVICE LIST 

3 
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. - - · · · ----··------- ---

CARLTON FIELDS-WPB �002/007 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintif� 
vs. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
lN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

AMENDED NOTICE OF VIDEOTAPED DEPOSIDON 

PLEASE TAKE NOTICE that Morgan Stanley & Co. Incorporated and will take the 

videotaped deposition of Howard Gittis, pursuant to Florida Rules of Civil Procedure 1280 and . 

1.310. The oral examination will take place on NoV'ember 19, 2004 at 9:00 a.m. and continue 

from day to day until completed at the offices of Kirkland & Ellis, LLP, 153 East 53rd Street,_ 

New York, New York, 10022. The deposition will be taken before a person authorized to 

administer oaths and recorded by stenographic and videographic means. The video operator will 

be Esquire Deposition Services of 216 E. 45tb. Street in New York, New York. The witness is 

instructed to bring all books, papers, and other things in his possession or under his control 

relevant to this lawsuit (and not previously produced in discovery) to the examination. 

1 
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CERTIFICATE OF SERVICE 

141003/007 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel ofrecord on the attached service list by facsimile and Federal Express on this 16tlt day 

of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, :P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington. D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley 
& Co. Incorporated 

Joseph Ianno, Jr. (FL Bar No. 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-707.0 
Facsimile: (561) 659-7368 
E-mail: jianno@carlton:fields.com 

2 
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SERVICE.LIST 

Counsel for Coleman{Pare:tzt) Holdings & MacA.ndrews & Forbes 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm.Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerald S. Solovy 
Michael Brody 
JENNER & BLOC� LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

3 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY. 
rRIDA 

CASE NO: CA 03-5045 Al 

AMENDED NOTICE OF VIDEOTAPED DEPOSIDON 

PLEASE TAKE NOTICE that Morgan stLey & Co. Incorporated and will take the 

videotaped deposition of Ronald Perelman, purjt to Florida Rules of Civil Procedure 1.280 

and 1.31 O. The oral examination will take placb on November 17, 2004 at 9:00 a.m. and 

November 18, 2004 at 9:00 a.m. and continue frol day to day until completed at the offices of 

I . . . 
MacAn.drews & Forbes Holdings Inc., 35 E. 62nd St., New York, NY 10021. The deposition 

will be taken before a person authorized to arurulster oaths and recorded by stenographic and 

videograpbic means. The video operator will be Esquire Deposition Services of 216 E. 45th 

Street in New Yor� New York. The witness is instructed to bring all books, papers, and other 

things in Iris possession or under his control relevlt to this lawsuit (and not previously produced 

in discovery) to the examination. 

1 
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CARLTON FIELDS-WPB 141006/007 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing bas been :furnished to 

all counsel ofrecord on the attached service list by facsimile and Federal Express on this 16'h day 

of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bciilis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile; (202) 879-5200 

Mark C. Hansen 
James M. Webster, ID 
Rebecca A Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Sta.nley 
& Co. Incorporated 

Joseph Ianno, Jr. (FL Bar No. 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West PaJm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

2 
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SERVICE,LIST 

Counsel for Coleman(Parent) Holdings & MacAndrews & Forbes 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach. FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

3 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN ST AN LEY & CO. INCORPORATED, 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

NOTICE OF TAKING VIDEOTAPED DEPOSITION 

TO: ALL COUNSEL OF RECORD 

PLEASE TAKE NOTICE that pursuant to Fla.R.Civ.P. Rules 1.310 and 1.410, the 

undersigned counsel will take the deposition of the following: 

NAME: 

Jerry Levin 

DATE/TIME: 

December 1- 2, 2004 at 9:30 a.m. 

and, if necessary, continued to 
December 3, 2004 at 9:30 a.m. 

LOCATION: 

Kirkland and Ellis LLP 
153 East 53rd St. 
New York, NY 10022 

Carlton Fields, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Upon oral examination before a notary public or other officer authorized by law to take 

depositions and recorded by stenographic and vidoegraphic means. The video operator will be 

Esquire Deposition Services of 216 E. 45th Street, New York, New York. This examination may 

continue from day to day until completed. The deposition is being taken for the purpose of 

16div-008487



discovery, for use at trial, or for such other purposes, as is pem1itted under the applicable and 

governing rules. 

Individuals who have a disabilitv that mav need accommodation should contact the 

undersigned seven (7) days prior to the deposition. 

CERRTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

. qL 
facsimile and Federal Express to all counsel of record listed below on this � day of 

November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLI S  LLP 

655 15th Street, N. W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N. W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for 

Morgan Stanley & Co. Incorporated 

Wl'llll5X57.124 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mai I: j ianno@carltonfields.com 

2 

Jos h Ianno, Jr. 
Florida Bar No. 655351 
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.John Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 

One IBM Plaza 
Suite 4400 
Chicago, Illinois 60() 11 

SERVICE LIST 

3 
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Transmittol Cover Sheet 

TO 

Name: Joseph Ianno. Jr., Esq .. 
Company: Carlton Fields, P.A. 
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NOV-16-04 09:06AM FROM-

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDJ1'.J"G, INC., 

Plaintiff, 

v. 

MACANDREWS & FORBES HOLDING, INC., 
et al., 

Defendants. 

681 655 6222 T-378 P.002/005 F-120 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO. 03 CA 5045 Al 

CASE NO. CA 03-5165 Al 

NON-PARTY SUNBEAM'S MOTION FOR PROTECTIVE ORDER 
ON RECORDS CUSTODIAN DEPOSITION 

Non-Party, Sunbeam Corporation n/k/a American Household, Inc. ("Sunbeam") hereby 

files its Motion for Protective Order on a Record CUstodian Deposition and in support thereof 

states the following: 

1. Coleman (Parent) Holdings, Inc. C'CPH") issued a Subpoena on Sunbeam 

Corporation's Record Custodian to authenticate and provide the foundation for business records 

of numerous documents produced by Sunbeam. 

2. While Sunbeam accepted service of the Subpoena, with the understanding that the 

parties would select a mutually agreeable date for the deposition, CPH explained that they had no 

16div-008491



NOV-16-04 09:06AM . FROM- 561 655 6222 T-378 P.003/005 F-120 

intention of going forward with the deposition if they could work out among the parties by 

) 

stipulation with Morgan Stanley that the documents produced by Sunbeam were both authentic 

and business records. 

3. It has become apparent that the parties have not even tried to stipulate as to the 

authenticity and business records of Swibe�' s documents. Instead, the parties continue to fight 

among themselves and look to third-parties to incur the expense of discovery over issues easily 

resolved by the parties. 

4. There is no reason to require Sunbeam to incur the expense of having a deposition 

in New York City and have the general counsel of the company review two (2) boxes of 

documents to provide testimony that they are authentic and business records when the parties 

have not even taken the time to review the documents to determine if a record custodian 

deposition of Swibeam is even necessary. Swibeam has offered to provide affidavits or any 

other fonn of stipulation which may stream.line the process. However the parties would rather 

force Sunbeam to incur the expense of discovery than work through these issues amongst 

themselves. 

WHEREFORE, Sunbeam respectfully requests that this Court enter a protective order on 

Sunbeam's Record Custodian Deposition and require the parties to review the documents 

attached as Exhibit "N' to CPH's Subpoena on Sunbeam's Record Custodian and identify if 

there are any documents which require a records custodian deposition or affidavit of Sunbeam. 

2 
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CERTIFICATE OF SERVICE 

T-378 P.004/005 F-120 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished 

via facsimile and mail to the addressees on the attached Service List, this/I day of November, 

2004. 

GREENBERG TRAURIG, P.A. 
777 South Flagler Drive - Suite 300 East 
West Palm Beach. FL 33401 
Telephone: (561) 650-7900 
Facsimile: (561) 655-6222 

By:· � 

3 

Mark F. Bideau 
Florida Bar No. 564044 
Lorie M. Gleim 
Florida Bar No. 0069231 
Padma G. Hinrichs 
Florida Bar No. 0554758 
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Thomas A. Clare, Esq. 
Zhonette M. Brown, Esq. 
Kirldand and Ellis 
655 15 Street, NW, Suite 1200 
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Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach. FL 33401 

Jerold S. Solovy, Esq. 
Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON MOTION FOR PROTECTIVE ORDER CONCERNING MORGAN 
STANLEY'S COLEMAN ESCROW NOTES 

THIS CAUSE came before the Court November 17, 2004 on Defendant's Motion for 

Protective Order Concerning Morgan Stanley's Coleman Escrow Notes, with all counsel 

present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Defendant's Motion for Protective Order 

Concerning Morgan Stanley's Coleman Escrow Notes is ied. 

DONE AND ORDERED in West Palm Beac , Pa Beach County, Florida this I� 

day of November, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

ELIZABETH T. MAASS 
Circuit Court Judge 

16div-008495



Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, Il 60611 

Mark C. Hansen, Esq. 

1615 M Street, NW, Suite 400 

Washington, DC 20036 
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11/17/2004 15:02 55135515155 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY &.co., INC., 
Defendant( s ). 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON MOTION FOR PROTECTIVE ORDER CONCERNING MORGAN 
STANLEY'S COLEMAN ESCROW NOTES 

THIS CAUSE came before the Court November 17, 2004 on Defendant's Motion for 

Protective Order Concerning Morgan Stanley's Coleman Escrow Notes, with all counsel 

present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Defendant's Motion for Protective Order 

Concerning Morgan Stanley's Coleman Escrow Notes is ied. 

DONE AND ORDERED in West Palm Beac , Pa Beach County, Florida this 1;r--

day of November, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

ELIZABETH T. MAASS 
Circuit Court Judge 

16div-008497
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Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago� I1 60611 

Mark C. Hansen� Esq. 
1615 M Street, NW, Suite 400 
Washington, DC 20036 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON MOTION FOR PROTECTIVE ORDER PREVENTING COLEMAN 
(PARENT) HOLDINGS INC.'S NOTICE OF DEPOSITION, SERVED ON 

NOVEMBER 3, 2004 

THIS CAUSE came before the Court November 17, 2004 on Defendant's Motion for 

Protective Order Preventing Coleman (Parent) Holdings, Inc.'s Notice of Deposition, Served 

on November 3, 2004, with all counsel present. Based on the proceedings before the Court, 

it is 

ORDERED AND ADJUDGED that Defendant's Motion for Protective Order 

Preventing Coleman (Parent) Holdings, Inc.'s Notice of Deposition, Served on November 3, 

2004 is Denied. 

DONE AND ORDERED in West Palm Beach, Pa each County, Florida this /'1--
day of November, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

Circuit Court Judge 
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John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, II 60611 

Mark C. Hansen, Esq. 
1615 M Street, NW, Suite 400 
Washington, DC 20036 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s ) . 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON MOTION FOR PROTECTIVE ORDER PREVENTING COLEMAN 
(PARENT) HOLDINGS INC.'S NOTIC:E ·oF DEPOSITION. SERVED ON 

NOVEMBER 3, 2.004 

. THIS CAUSE came before the Court November 17, 2004 on Defendant's Motion for 

Protective Order Preventing Coleman (Parent) Holdings, Inc.'s Notice of Deposition, Served 

on November 3, 2004, with all counsel present. Based on the proceedings before the Court, 

it is 

ORDERED AND ADJUDGED that Defendant's Motion for Protective Order 

Preventing Coleman (Parent) Holdings, Inc.:s Notice of Deposition, Served on November 3, 

2004 is Denied. 

DONE AND ORDERED in West Palm Beach, Pa .each County, Florida this /� 
day of November, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 3340 I 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

THT.MAASS 
Circuit Court Judge 
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John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 

·Chicago, II 60611 

Mark C. Hansen, Esq. 
1615 M Street, NW, Suite 400 
Washington, DC 2003 6 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO COMPEL 
MORGAN STANLEY'S COMPLIANCE WITH RULE 1.310 DEPOSITION NOTICE 

CONCERNING SUBORDINATED DEBENTURE TRANSACTIONS 

THIS CAUSE came before the Court November 17, 2004 on Coleman (Parent) 

Holdings, Inc. 's Motion to Compel Morgan Stanley's Compliance with Rule 1.310 

Deposition Notice Concerning Subordinated Debenture Transactions, with all counsel 

present. In open Court counsel acknowledged an agreement on paragraph 1 (ii) of Exhibit 

A to the Motion, and Plaintiff withdrew the portion of its Motion directed to that topic. 

Based on the foregoing and the proceedings before the Court, it is 

ORDERED AND ADJUDGED that paragraph 1 (ii) of Exhibit A to the Motion is 

stricken. It is further 

ORDERED AND ADJUDGED that Coleman (Parent) Holdings, Inc. 's Motion to 

Compel Morgan Stanley's Compliance with Rule 1.310 Deposition Notice Concerning 

Subordinated Debenture Transactions is Granted. Defendant shall provide a corporate 

representative to testify pursuant to Rule 1.310 concerning the topics set forth in Exhibit A 

to the Motion, as modified herein. 

DONE AND ORDERED in West Palm B ch, alm Beach County, Florida this fq 

day of November, 2004. 

ELIZABETH T. MAASS 
Circuit Court Judge 

16div-008503



copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 

Chicago, II 60611 

Mark C. Hansen, Esq. 

1615 M Street, NW, Suite 400 

Washington, DC 20036 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN ANDFORPALMBEACHCOUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

O..RDER ON COLEMAN (PARENTI l:lOLDINGS INC.'S MOTION TO COMPEL 
MORGAN STANLEY'S COMPLIANCE WITH RULE 1.310 DEPOSITION NOTICE 

CONCERNING SUBORDINATED DEBENTURE TRANSACTIONS 

THIS CAUSE came before the Court November 17, 2004 on Coleman (Parent) 
Holdings, Inc.'s Motion to Compel Morgan Stanley's Compliance with Rule 1.310 

Deposition·Notice Concerning Subordinated Debenture Transactions, with all counsel 

present. In open Court counsel acknowledged an agreement on paragraph 1 (ii) of Exhibit 

A to the Motion, and Plaintiff withdrew the portion of its Motion directed to that topic. 

Based on the foregoing and the proceedings before the Court, it is 

ORDERED AND ADJUDGED that paragraph 1 (ii) of Exhibit A to the Motion is 

stricken. It is further 

ORDERED AND ADJUDGED that Coleman (Parent) Holdings, Inc.'s Motion to 

Compel Morgan Stanley's Compliance with Rule 1.3 1 0  Deposition Notice Concerning 

Subordinated Debenture Transactions is Granted. Defendant shall provide a corporate 

representative to testify pursuant to Rule 1.310 concerning the topics set forth in Exhibit A 

to the Motion, as modified herein. 

DONE AND ORDERED in West Palm B ch, aim Beach County, Florida thls 11-

day of November, 2004. 

ELIZABETH T. MAASS 
Circuit Court Judge 
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copies furn,ished: 
Joseph Ianno, Jr., Esq. . 
222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yamrncci 
655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 

Mark C. Hansen, Esq. 
1615 M Street, NW, Suite 400 
Washington, DC 20036 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON COLEMAN (PARENT) HOLDINGS, INC.'S MOTION TO COMPEL 
PRODUCTION OF DOCUMENTS RESPONSIVE TO ITS SIXTH REQUEST FOR 

PRODUCTION 

THIS CAUSE came before the Court November 17, 2004 on Coleman (Parent) 

Holdings, Inc. 's Motion to Compel Production of Documents Responsive to Its Sixth 

Request for Production, with all counsel present. Based on the proceedings before the 

Court, it is 

ORDERED AND ADJUDGED that Coleman (Parent) Holdings, Inc.'s Motion to 

Compel Production of Documents Responsive to Its Sixth Request for Production is 

Granted, in part. Defendant shall produce for inspection and copying (i) all items within its 

care, custody, or control requested in paragraph 5, excluding documents related to fees, 

monies, or other compensation to be received by Skadden; and (ii) items within its care, 

custody, or control requested in paragraph 7 sufficient to show the size and nature of 

holdings of MSSF or MS & Co., as defined in the Definitions and Instructions of Plaintiffs 

Sixth Request for Production, in AHI from December 18, 2002 to the present, by 5:00 p.m. 

November 19, 2004. 

DONE AND ORDERED in West Palm Beac Beach County, Florida this f )'----

day of November, 2004. 

ELIZABETH T. MAASS 
Circuit Court Judge 

16div-008507



copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 3340 1 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 

2 139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, Il 606 1 1  · 

Mark C. Hansen, Esq. 

1615 M Street, NW, Suite 400 

Washington, DC 20036 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 Al 

QRDER ON COLEMAN (PARENT) HOLDINGS, INC.'S MOTION TO COMPEL 
PRODUCTION OF DOCUMENTS RESPONSIVE TO ITS SIXTH REQUEST.FOR 

fRODUCTION 

THIS CAUSE came before the Court November 17, 2004 on Coleman (Parent) 
Holdings , Inc.'s Motion to Compel Production of Documents Responsive to Its Sixth 

Request for Production, with all counsel present. Based on the proceedings before the 

Court, it is 

ORDERED AND ADJUDGED that Coleman (Parent) Holdings, Inc.'s Motion to 

Compel Production of Documents Responsive to Its Sixth Request for Production is 

Granted, in part. Defendant shall produce for inspection and copying (i) all items within its 

care, custody, or control requested in paragraph 5, excluding documents related to fees, 

monies; or other compensation to be received by S.kadden; and (ii) items within its care, 

custody, oi control requested in paragraph 7 sufficient to show the size and nature of 

. holdings of MSSF or MS & Co., as defined in the Definitions and Instructions of Plaintiffs 

Sixth Request for Production, in AHI from December 18, 2002 to the present, by 5 :00 p.m. 

November 19� 2004. 

DONE AND ORDERED in West Palm Beac , Beach County, Florida this f �· 
day of November, 2004. 

ELIZABETH T. MAASS 
Circuit Court Judge 
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copies furnished: 
Joseph Ianno� Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IB:rvt; Plaza, Suite 4400 
Chicago, 11 60611 · 

Mark C. Hansen, Esq. 
1615 M Street, NW, Suite 400 
Washington, DC 20036 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON MOTION FOR PROTECTIVE ORDER CONCERNING THE NOTICE 

OF DEPOSITIONS, SERVED BY COLEMAN (PARENT) HOLDINGS INC. ON 

OCTOBER 26, 2004 

THIS CAUSE came before the Court November 17, 2004 on Defendant's Motion for 

Protective Order Concerning the Notice of Depositions, Served by Coleman (Parent) 

Holdings, Inc. on October 26, 2004, with all counsel present. Based on the proceedings 

before the Court, it is 

ORDERED AND ADJUDGED that Defendant's Motion for Protective Order 

Concerning the Notice of Depositions, Served by Coleman (Parent) Holdings, Inc. on 

October 26, 2004 is Denied. 

DONE AND ORDERED in West Palm Beac , P, Im Beach County, Florida this Et--
day of November, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

ELIZABETH T. MAASS 

Circuit Court Judge 
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John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite.4400 

Chicago, II 60611 

Mark C. Hansen, Esq. 

1615 M Street, NW, Suite 400 

Washington, DC 20036 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON MOTION FOR PROTECTIVE ORDER CONCERNING THE NOTICE 

OF DEPOSITIONS. SERVED BY COLEMAN (PARENT) HOLDINGS INC. ON 

OCTOBER 26, 2029 

THIS CAUSE came before the Court November 17, 2004 on Defendant's Motion for 

Protective Order Concerning the Notice of Depositions, Served by Coleman (Parent) 

Holdings, Inc. on October 26, 2004, with all counsel present. Based on the proceedings 

before the Court, it is 

ORDERED AND ADJUDGED that Defendant's Motion for Protective Order 

Concerning the Notice of Depositions, Served by Coleman (Parent) Holdings, Inc. on 

October 26, 2004 is Denied. 

DONE AND ORDERED in West Palm Beac , B Im Beach County, Florida this rt---

day of November, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW) Suite 1200 
Washington DC 20005 

ELIZABETH T. MAASS 
. Circuit Court Judge 
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John Scarola; Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 

Mark C. Hansen, Esq. 
1615 M Street, NW> Suite 400 
Washington, DC 20036 
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#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant, 

�������������----'/ 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 
vs. 
MACA1'JDREWS & FORBES HOLDINGS, INC., 

Defendant, 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

Case No. CA 03-5165 AI 

ORDER ON WACHOVIA BANK, N.A. 'S 
MOTION TO QUASH SUBPOENA OR, 

IN THE ALTERNATIVE, MOTION FOR PROTECTIVE ORDER 

THIS CAUSE having come to be considered upon Wachovia Bank, N.A. 's Motion to 

Quash Subpoena or, in the alternative, Motion for Protective Order, and the Court having 

reviewed the file and being fully advised in the premises, it is hereby, 

16div-008515
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 AI 
Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.LL.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Amy Rubin, Esq. 
Ruden Mcclosky, Smith 
Schuster & Russell, P.A. 
222 Lakeview A venue, Suite 800 
West Palm Beach, FL 33401 

2 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart 
& Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 

16div-008516
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#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant, 

��������������---'! 
MORGAN STANLEY SENIOR FUNDING, INC .• 

Plaintiff, 
vs. 
MACAl'�DREWS & FORBES HOLDINGS, INC., 

Defendant, 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

Case No. CA 03-5165 AI 

ORDER ON WACHOVIA BANK. N.A.'S 
MOTION TO QUASH SUBPOENA OR, 

IN THE ALTERNATIVE, MOTION FOR PROTECTIVE ORDER 

THIS CAUSE having come to be considered upon Wachovia Bank, N.A.'s Motion to 

Quash Subpoena or, in the alternative, Motion for Protective Order, and the Court having 

reviewed the file and being fully advised in the premises, it is hereby, 

16div-008517
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'· 

Coleman (Parent) Holdings lnc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 AI 
Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton. Fields, et al. 
222 Lakeview A venue 
Suite1400 
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Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.w., Suite 1200 
Washington, DC 20005 

Jerold S. Solory, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen; Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Amy Rubin, Esq. 
Ruden Mcclosky, Smith 
Schuster & Russell, P.A. 
222 Lakeview Avenue, Suite 800 
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Jack Scarola, Esq. 
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Plaintiff(s), 

vs . 

MORGAN STANLEY & CO., INC., 
Defendant(s). 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 Al 

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO COMPEL 
COMPLIANCE WITH DEPOSITION NOTICE DIRECTED AT FOUR MORGAN 

STANLEY EXECUTIVES. 

THIS CAUSE came before the Court November 17, 2004 on Coleman (Parent) 

Holdings, Inc.'s Motion to Compel Compliance with Deposition Notice Directed at Four 

Morgan Stanley Executives, with all counsel present. Based on the proceedings before the 

Court, it is 

ORDERED AND ADJUDGED that Coleman (Parent) Holdings, lnc.'s Motion to 

Compel Compliance with Deposition Notice Directed at Four Morgan Stanley Executives is 

Granted. The four listed witnesses shall be deposed as noticed. 

DONE AND ORDERED in West Palm Bea , Palin Beach County, Florida this l q--

day of November, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

ELIZABETH T. MAASS 
Circuit Court Judge 
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John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 

Mark C. Hansen, Esq. 
1615 M Street, NW, Suite 40.0 
Washington, DC 20036 
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Plaintiff(s), 
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MORGAN STANLEY & CO., INC., 
Defendant(s). 
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IN THE FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON COLEMAN (fARENT) HOLDINGS INC. 'S MOTION TO COMPEL 
MORGAN STANLEY'S COMPLIANCE WITH RULE 1.310 DEPOSITION NOTICE 

CONCERNING SUBORDINATED DEBENTURE TRANSACTIONS 

THIS CAUSE came before the Court November 17, 2004 on Coleman (Parent) 

Holdings, Inc. 's Motion to Compel Morgan Stanley's Compliance with Rule 1.310 

Deposition·Notice Concerning Subordinated Debenture Transactions, with all counsel 

present. In open Court counsel acknowledged an agreement on paragraph 1 (ii) of Exhibit 

A to the Motion, and Plaintiff withdrew the portion of its Motion directed to that topic. 

Based on the foregoing and the proceedings before the Court, it is 

ORDERED AND ADJUDGED that paragraph 1 (ii) of Exhibit A to the Motion is 

stricken. It is further 

ORDERED AND ADJUDGED that Coleman (Parent) Holdings, Inc.'s Motion to 

Compel Morgan Stanley's Compliance with Rule 1.310 Deposition Notice Concerning 

Subordinated Debenture Transactions is Granted. Defendant shall provide a corporate 

representative to testify pursuant to Rule 1.310 concerning the topics set forth in Exhibit A 

to the Motion, as modified herein. 

DONE AND ORDERED in West Pahn B aim Beach County, Florida this /1-

day of November, 2004. 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Joseph Ianno, Jr., Esq. . 
222 Lakeview Ave., Suite 1400 
West Palm Beach> FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 

Mark C. Hansen, Esq. 
1615 M Street, NW, Suite 400 
Washington, DC 20036 

PAGE 08 

16div-008522



#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 
I ���������������� 

MORGAN STANLEY SENIOR FUNDING, INC .• 

Plaintiff, 
VS. 
MACANDREWS & FORBES HOLDINGS, INC. , 

Defendant, 

IN THE CIRCUIT COURT Of THE 

FIFTEENTH JUDICIAL CIRCUIT, IN 

AND FOR PALM BEACH COUNTY, 

FLORIDA 

Case No . CA 03-5045 AI 

Case No. CA 03-5165 AI 

ORDER ON PHILLIP HARLOW'S MOTION 

FOR PROTECTIVE ORDER 

THIS CAUSE having come to be considered upon Phillip Ilarlow·s Motion for Protectivc 

Order, and the Court having reviewed the file and being fully advised in the premises, it is 

hereby, 

ORDERED and ADJUDGED: � (Y\� � �J. J · 

day of ftJ tAf - '2004. 

ELIZABETH T. MAA_SS 

CIRCUIT COURT JUD°'\ 
\ 

Copies have been furnished to all counsel on the attached counsel list. \ 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 Al 
Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, ct al. 
222 Lakeview A venue 
Suite1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N. W ., Suite 1200 

Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One JBM Plaza 
Suite 4400 

Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 

Washington, D.C. 20036-3206 

Steven L. Schwartzberg, Esq. 
222 Lakeview A venue, Suite 210 

West Palm Beach, FL 33401 

2 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart 
& Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MOTION TO EXTEND EXPERT DISCOVERY AND 
SUMMARY JUDGMENT DEADLINES BY ONE WEEK 

Defendant, Morgan Stanley & Co. Incorporated ("Morgan Stanley"), by and through its 

undersigned counsel, moves the Court to extend the deadlines for summary judgment and expert 

disclosures. In support of its motion, Morgan Stanley states: 

1. On October 14, 2004 the Court entered an Order establishing the Pretrial 

Schedule for this case. The Order established a November 24, 2004 deadline for fact discovery. 

In addition, the Order established deadlines for Initial, Responsive, and Rebuttal Expert 

Disclosures (December 1, December 13, and December 20 respectively) and Depositions of 

Experts (December 21, 2004 to January 7, 2005). The Court also set forth deadlines for the 

Summary Judgment briefing (December 6, 17, and 31, 2004) and hearing (January 21, 2005). 

2. As the parties prepare for the close of fact discovery, they have devoted 

significant resources to responding to multiple last-minute discovery requests, to resolving 

numerous discovery disputes and attending related hearings, and to conducting daily, often 

double and triple tracked, depositions. 

WPB#585790. I 
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3. Recent events concerning the close of fact discovery have consumed the parties' 

attention, diverting the parties from completing expert disclosures and preparation of motions for 

summary judgment. Moreover, much of the discovery taken since October 14, as well as 

discovery agreed to be taken beyond the original discovery cut-off, is highly relevant to the 

expert disclosures and motions for summary judgment. 

WHEREFORE, Morgan Stanley requests that this Court enter an Order granting a one-

week extension of the previously imposed deadlines for expert discovery and motions for 

summary judgment and award such other and further relief as is just and proper. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this {�day 

of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EVANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for 
Morgan Stanley & Co. Incorporated 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: � � . �/ 
Joseph Ianno, Jr. 1tffelt/1 rr 
Florida Bar No. 655351 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 

3 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MOTION TO EXTEND EXPERT DISCOVERY AND 
SUMMARY JUDGMENT DEADLINES BY ONE WEEK 

Defendant, Morgan Stanley & Co. Incorporated ("Morgan Stanley")) by and through its 

undersigned counsel, moves the Court to extend the deadlines for summary judgment and expert 

disclosures. In support ofits motion, Morgan Stanley states: 

1. On October 14, 2004 the Court entered an Order establishing the Pretrial 

Schedule for this case- The Order established a November 24, 2004 deadline for fact discovery. 

In addition, the Order established deadlines for Initial, Responsive, and Rebuttal Expert 

Disclosures (December l, December 13, and December 20 respectively) and Depositions of 

Experts (December 21, 2004 to January 7, 2005). The Court also set forth deadlines for the 

Sununary Judgment briefing (December 6, 17, and 31, 2004) and hearing (January 21, 2005). 

2. As the parties prepare for the close of fact discovery, they have devoted 

significant resources to responding to multiple last-minute discovery requests, to resolving 

numerous discovery disputes and attending related hearings, and to conducting daily, often 

double and triple tracked, depositions. 

WPBll585790.1 
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3. Recent events concerning the close of fact discovery have consumed the parties' 

attention, diverting the parties from completing expert disclosures and preparation of motions for 

summary judgment. Moreover, much of the discovery taken since October 14, as well as 

discovery agreed to be taken beyond the original discovery cut-off, is highly relevant to the 

expert disclosures and motions for summary judgment. 

WHEREFORE, Morgan Stanley requests that this Court enter an Order granting a one� 

week extension of the previously imposed deadlines for expert discovery and motions for 

summary judgment and award such other and further relief as is just and proper. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this lf"U-day 

ofNovember. 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel/or 
Morgan Stanley & Co. Incorporated 

CARLTON FIELDS, P.� 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY:��-£2 
Joseph Ianno. Jr. ·11tr/lf7 rr 
Florida Bar No. 655351 

2 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 

2139 Palm.Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

CARLTON FIELDS WPB � 004/007 

SERVICE LIST 

3 
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IN. THE CIRCUIT COURT OF THE 
FIFTEENTH ruDICIAL CIRCIBT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

November 23, 2004 

8:45 a.m. 

Palm Beach County Courthouse, Courtroom 1 lA 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

Judge Elizabeth T. Maass 

Morgan Stanley's Motion to Extend Expert Discovery and 
Swnmary Judgment Deadlines by One Week 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve the issues 
contained in the foregoing motions or matters will be made with opposing counsel prior to 
hearing on these matters on the Court's Motion Calendar. 

If you a�e a person with a disability who needs any accommodation in order to participate in this proceeding, yo1.l are 
entitled, at no costs to you, to the pro-vision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, lloom 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-2431within1:wQ (2) workirtg days of your receipt of this 
notice; if you are hearing or voice impall-ed, call I-800-955-8771. 

WP9#571076.23 
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Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Notice of Hearing 
Page2 

CERTIFlCATE OF SERVICE 

I HEREBY CERTJFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this _/jf!::: 

day of November, 2 0 04. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N. W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
.Facsimile: (202) 879-52 00 

Mark C. Hansen 
James M. Webster, Ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N. W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

WPB#S71076.23 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 140 0  
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BYo k �-fr 
Joseph Ianno, Jr. 11'1J17 
Florida Bar No. 655351 

Counsel/or Morgan Stanley & Co. Incorporated 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOC� LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

wPB#S71076.23 

CARLTON FIELDS WPB 

SERVICE LIST 

141007 /007 

Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Notice of Hearing 
Page 3 
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CARLTON FIELDS, P.A. 
ATTORNEYS AT LAW 

ESPERANTE MAILING ADDRESS 
222 LAKEVIEW AVENUE, SUITE 1400 

WEST PALM BEACH, FLORIDA 33401-6149 
P.O. BOX 150, WEST PALM BEACH, FL 33402-0150 

TEL (561) 659-7070 PAX (561) 659-7368 

FAX COVER. SHEET 

Date: November 19, 2004 I Phone Number 

To: Jack Scarola (561) 686-6300 

Jerold Solovy!Michael Brody (312) 222-9350 

Thomas Clare (202) 879-5993 

··.Rebecca Beynon/Mark Hansen (202) 326-7900 

From: Joyce Dillard, CLA (561) 659-7070 

Client/Matter No.; 47877/14092 Employee No.: 

Total Number of Pn2es Bein2 Transmitted, lncludine Cover Sheet: 7 

Message: 

Coleman v. Morgan Stanley & Co., Inc. 

I Fax Number 

(561) 684-5816 

(312) 840-7711 

(202) 879-5200 

(202) 326-7999 

(561) 659-7368 

To follow please find a copy of Morgan Stanley's Motion to Extend Expert Discovery and 
Summary Judgment Deadline by One Week and Notice of Hearing. We requested CPH's 
preference for the hearing date; however, since we had not heard back regarding the date, we 
noticed this motion for Tuesday, November 23, 2004. If there is a conflict please let us know as 

soon as possible. Thank you. 

Dorigi11al 10 follow Via Regular Mail Cl OtiginrJJ will Not be Sent Cl Original willfC1llC1w via Overnight Cour,er 

··············••••+•••+••········································································�+••+•+ 

The information contained in lhis facsimile message is attorney privileged and confidential information ink:nQ� only for the use of the individual or 
entity named above. If the r�der of this message i� not the intended recipient, you arc hereby notified that any dissemination, distribution or copy of 
this communication is stric!ly pn;ihibilt.d. If you have received this cornmunication in CITOr, please immcdi:ltely notify us by tclcphone (if long 
distlmce, please CAI! collect) and mum the original message IQ us al �e above address via lhe U.S. Post.al Service. Thank you . 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 
(561) 659-7070 

TELECOPleR OPERATOR: ----------------------�----

WPB#566762.3 CARLTON FrELDS, P.A. 

TAMPA ORLANDO TALLAHASSEE WEST PALM 6BACH ST. PETERSBURG MIAMI 

16div-008535



11/19/2004 16:13 FAX 561 659 7368 CARLTON FIELDS WPB � 005/007 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY. FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY GIVEN th.at a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

November 23, 2004 

8:45 a.in. 

Palm Beach County Courthouse, Courtroom l lA 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

Judge Elizabeth T. Maass 

Morgan Stanley's Motion to Extend Expert Discovery and 
Summary Judgment Deadlines by One Week 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve the issues 
contained in the foregoing motions or matters will be made with opposin1 counsel prior to 
hearing on these matters on the Court's Motion Calendar. 

If you ate a person with a disability who needs any accommodation in order to participate in this proceeding, you are · 
entitled, at no costs to you. to the provision of certain assistance. Plcue contact the ADA Coordinator in the 
Administrative Office of the Court, :Palm Beach Co1.mty Courthouse, 205 North Dixie Hiib.way, Room 5.2500, West 
Palm Beach. Florida 33401; telephone DUDJber (S61) 355-2431 within two (2) WOJ"king days of your receipt of this 
notice; if you are hearing or voice impaired, call l-800-955-8771. 

WPS#S71076.ll 
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Coleman v. Morgan Stanley 
Case No: 03-CA-005045 Al 

Notice of Hearing 
Page2 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal E'hpress on this _jjf!= 

day of November. 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
.Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webs;ter, ill 
Rebecca A. Beynon· 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS. P.L.L.C. 
Sumner Square 
1615 M Stree� N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

WPB#371076.2l 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: � � _,.,( ;f-
Joseph Ianno, Jr. 719f 
FloridaBarNo. 655351 

Counsel for Morgan Stanley & Co. Incorporated 
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Jack Scarola 
SEARCY, �ENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
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FAX TRANSMITTAL 

Date: November 22, 2004 

To: Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

John Scarola, Esq. 

Mark C. Hansen, Esq. 

From: Michael T. Brody 
312 923-2711 

Employee Number: 

3125270484 P.01/06 

JENNER&BLOCK 

Jenner&: Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312 222-9350 
wwwJenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: (202) 879-5200 
Voice: (202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Fax: (561) 684-5816 (before 5 PM) 
Voice: (561) 686-6350, Ext. 140 

Fax: (202) 326-7999 
Voice: (202) 326-7900 

Client Number. 41198-10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain information that is attorney 
work product, privileged, confidential, and exempt "from disclosure wider applicable law. If the reader of this message is not the intended recipient, or the 
emplD}'ce or agent responsible for delivering tie message to the intended recipient, you are hereby notified that any dissemination, distribution. or copying 
of this communication is strictly prohibited. If you have received this communication in error, please notify us lrm1edietely by telephone, and return the 
original message to us at the above address via. postal service. Thank you. 

Message: 

Total number of pages including this cover sheet: � 
If you do not receive all pages, please call: 312 222-9350 

Secretary: Caryn Jo Geisler 

Time Sent: 

Sent By: 

Extension: 6490 
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November 22, 2004 

By Telecopy 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 

JENNER & BLOCK 

655 Fifteenth Street, N.W., Suite 1200 
Washington. D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

3125270484 P.02/06 

JENNER&BLOCK 

Jenner &: Block LLP 

One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 
www,jeuner .com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 &J0-77ll 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, De 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

I write in response to your letter of November 21, 2004 concerning deposition scheduling. We are 
disappointed that you did not raise any of these issues in our teleconference yesterday concerning 
depositions. 

In your letter, you complain that the amended deposition notice we served for November 22, 2004 at 
10: 15 a.m. is invalid because it was served in the name of the wrong party. I enclose a revised notice 
so that there is no confusion. As for your complaint that the notice is untimely, each of the topics 
identified in the notice has long been the subject of prior notices. As we said in our telephone call on 
Friday, November 19, 2004, we re-noticed the deposition so that there would be no confusion as to 
which topics contained in our prior notices were to be the subject of testimony. If your witness today 
is unable to answer these topics, you will need to produce an additional witness prior to the close of 
discovery. 

Your complaint as to the notices served for November 24 is similarly ineffective. These notices 
address topics that have long been the subject of deposition notices. You moved for a protective 
order as to the prior notices, which the Court denied. The Court ordered you to respond to this 
discovery prior to the close of discovery. Thus, your complaints as to timing and lack of notice are 

groundless. 

Any problems you may face in producing witnesses prior to the close of discovery are of your own 
making. Had Morgan Stanley responded to this discovery rather than moving for a protective order, 
we could have completed these depositions long ago. We intend to proceed with these depositions as 

noticed. 

Very truly yours, 

� '-� 
Michael T. Brody { 

cc: Joseph Janno, Esq. (by telecopy) 
John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

3125270484 P.03/06 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
lN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Pahn Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
W�gton, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings Inc. will take the deposition 
upon oral examination of the following party pursuant to Florida Rule of Civil Procedure 1.310 
on the dates set forth below: 

DEPONENT 
Morgan Stanley & Co., Inc. on topics 
identified on Exhibit A 

DATE AND TIME 
November22, 2004 at 10:15 a.m. 

The deposition will be conducted at Esquire Deposition Services, 216 E. 45th Street, 8th 
floor, New York, New York 10017. The deposition will be recorded by videotape and 
stenographic means. The videographer will be Esquire Deposition Services. The deposition will 
be taken before a person authorized to administer oaths and will continue day to day until 
completed. 

With respect to the deposition identified above, please designate one or more officers, 
directors, managing agents; or other persons to testify on your behalf and state the matters on 
which each person designated will testify. 

16div-008541
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List this 22nd day ofNovember 2004. 

Dated: November 22, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By� One oflts Attom� 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EV ANS, P.L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KlRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

3125270484 P.05/06 
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Exhibit A 

CORPORATE DEPOSITION TOPICS 

1. All amounts lent in connection with, advanced on, charged to, assessed against, paid on, 

received from or on behalf of, credited to or on behalf of, or applied to any loans to, Sunbeam or 
AHi, or any debts payable by Sunbeam or Alll, to MSSF or any affiliate ofMSSF, or in which 
MSSF or any affiliate of MSSF has participated or held any interest. 

2. The balance(s) due after each advance, charge, payment, credit, or other transaction 
referred to in topic number 1, above. 

TOTAL P.06 
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FAX TRANSMITTAL 

Date: November 22, 2004 

To: Thomas A Clare, Esq. 

Joseph Ianno, Jr., Esq. 

John Scarola, Esq. 

Mark C. Hansen, Esq. 

From: Michael T. Brody 
312 923-2711 

Employee Number: 

3125270484 P. 01/17 

JENNER&BLOCK 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312 222-9350 
www.jenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: (202) 879-5200 
Voice: (202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Fax: (561) 684-5816 (before 5 PM) 
Voice: (561) 686-6350, Ext. 140 

Fax: (202) 326-7999 
Voice: (202) 326-7900 

Client Number: 41198-10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed,. and may contain information that is attorney 
work product, privileged, conJidential, and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering be message to the intended recipient, you are hereby notifiedthat any dissemination, distribution, or copying 
of this communication is strictly prohibited. Ifyou have received thiscommunication in error, please notify us inmediately by telephone, and return the 
original message to us at the above address via postal service. Thank you. 

Message: 

Our earlier transmission of this fax was incomplete. We are resending the 
entire fax. Sorry for any inconvenience. 

Total number of pages including this cover sheet: f 1 Time Sent: 

If you do not receive all pages, please call: 312 222-9350 Sent By: 

Secretary: Caryn Jo Geisler Extension: 6490 
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November 22, 2004 

By Telecopy 

Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 

JENNER & BLOCK 

655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Tom: 

3125270484 P. 02/17 

JENNER&BLOCK 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 
wwwJenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, DC 

I write to follow up on our conversation yesterday concerning Morgan Stanley's responses to 
CPH's Sixth Set of Requests for Admission and CPH's Notice of Taking Deposition Dated 
October 22, 2004. 

On Friday, November 19, 2004, we received the Court's Order denying your motion for 
protective order concerning that discovery. Accordingly, we expect to receive Morgan Stanley's 
responses to the Sixth Set of Requests for Admission when they are due, which is today. We 
also intend to take the corporate representative deposition, and I enclose an amended notice for 
that deposition. We are willing to accept the enclosed stipulation in lieu of that deposition if 
Morgan Stanley executes and returns it to us by Tuesday, November 23 , 2004 at 12:00 p.m. EST. 

Very truly yours, 

�7. fYw41 
Michael T. Brody { 

MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarol� Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAGO_I 182379_1 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

3125270484 

IN THE FIFTEENTH ruDICIAL 
CIRCUIT IN AND FOR PALM 
BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

AMENDED NOTICE OF TAKING DEPOSITION 

To: 
Mark C. Hansen, Esq. 

P.03/17 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 

KELLOGG, HUBER, HANSEN, TODD 
& EVANS, P.L.L.C. 

Washington, D.C. 20005 West Palm Beach, FL 33401 

Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings, Inc. will take the 
deposition upon oral examination of the following parties and witnesses pursuant to 
Florida Rule of Civil Procedure 1.310 on the dates set forth below: 

DEPONENT 
Morgan Stanley & Co. on topics identified 
ort Exhibit A. 

DATE AND TIME 
November 24, 2004 at 9:30 a.m. 

The deposition will be recorded by stenographic means at the offices of Esquire 
Deposition Services, 216 E. 45th Street, 8th floor, New York, New York 10017-3004. The 
deposition will be taken before a person authorized to administer oaths and will continue 
day to day until complete. 

16div-008547
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been 
served by facsimile and Federal Express to all counsel on the attached Service List, this 
22nd day of November, 2004. 

Dated: November 22, 2004 

Jerold S. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

�� 
One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 33409 
(561) 686-6300 

P.04/17 
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EXIDBIT A 

You are hereby requested to respond to the following topics pursuant to 

the definitions set forth below. 

RULE 1.310 TOPICS 

1. The authenticity, source, creation, use, maintenance, and business purpose 

of documents produced and/or authored by Morgan Stanley and/or MSSF, bearing the 

following deposition exhibit number and/or Bates numbers, and information contained 

therein: 

DEP DEP DEP 
EXHIBIT BATES RANGE EXHIBIT BATES RANGE EXHIBIT BATES RANGE 
# # # 

MSC 0015896-
0015970 

MSC 0092146-
0092177 

CPH 
MSC0028858 

016 

MSC 00156:26-
0015703 

MSC 0092032-
0092042 

CPH 
MS 00375-00381 

017 

MSC 0020477-
0020552 

MSC 0092178-
0092188 

CPH DPW000001 • 

024 000002 

MSC 0061553-
0061621 

MSC 0092112-
0092133 

CPH 
N/A 

025 

MSC 0061191-
0061251 

MSC 0092134-
0092145 

CPH CPH1412961· 

026 1413007 

MSC 0067528-
0067602 

CPH MSC 0080435-

003 0080437 
CPH 

MSC 0026219 
027 

MSC 0072800-
0072863 

CPH MSC 0031171-

004 0031176 
CPH MSC 0081555· 

028 0080760 

MSC 0073484-
0073562 

CPH MSC 0031177-

005 0031220 

CPH MSC 0080440 • 

029 0081556 

MSC 0067258-
0067341 

CPH MSC 0080438· 

006 0080439 

CPH 
CPH0635893 

031 

MSC 0087405-
0087490 

CPH 
CP 026286-026370 

009 

CPH CPH0635894 • 

032 0635895 

MSC 0070445· 
0070542 

CPH 
CP 033169-033240 

010 

CPH 
MSC0029176 

033 

MSC 0086753-
0086799 

CPH SASMF 10699· 

011 10705 

CPH CPH0520973 • 

034 0520974 

MSC 0092043-
0092076 

CPH CPH 0012526-

012 0012527 

CPH 
CPH1257351 

035 

CPH CPH 0635991 • CPH CPH0639323 • 

MSC 0092077- 013 0635992 036 0639327 

0092111 
CPH MSC 0016944- CPH MSC 0045317 • 

014 0016945 037 0045318 

P.05/17 
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DEP DEP DEP 
EXHIBIT BATES RANGE EXHIBIT BATES RANGE EXHIBIT BATES RANGE 
# # # 

CPH MSC 0041766- CPH MSC 0033255- CPH CPH0038523 -
038 0041858 084 033263 117 0038524 

CPH CPH0284977-
061 0285008 

CPH 
NIA 

084A 
CPH CPH0012522 -
120 0012524 

CPH 
CPH0283484 

062 
CPH MSC 0036347 -
085 0036349 

CPH 
CPH1145796 

121 

CPH 
MSC0028423 

064 
CPH MSC 0045112 • 

086 0045113 
CPH CPH0039327, 
122 CPH0038707 

' 

CPH 
CPH0088703 

065 
CPH MSC 0035967-
087 0035989 

CPH CPH0039327, 
122 CPH0038707 

CPH 
CPH0038717 066 

CPH MSC 0031791 -
088 0031799 

CPH CPH0012464 -
124 0012466 

CPH CPH0063827· CPH MSC 0083960 - CPH MSC 0004673 -
067 0063833 089 0084026 125 0004702 

CPH MSC 0003995- CPH CPH1332631- CPH MSC 0042248 -
068 0004001 090 1335633 126 0042275 

CPH MSC 0003894-
069 0003930 

CPH 
NIA 

091 
CPH MSC 0029199 -
128 0029201 . 

CPH 
88237825-237830 

070 
CPH MSC 0003389 • 

092 0003415 
CPH MSC000513· 
129 000541 

CPH MSC 0005984-
071 0005995 

CPH 
NIA 093 

CPH CPH0251869 -
130 0251889 

CPH MSC 0064865-
072 0064866 

CPH 
NIA 

094 
CPH CPH0251890 -
131 0251985 

CPH MSC 0080356- CPH MSC 0036112 - CPH CPH0636135 -
074 0080358 095 0036113 132 0636136 

CPH 
SB0018202-0018288 075 

CPH CPH0472488 -
096 0472496 

CPH MSC 0059244 -
133 0059266 

CPH MSC 0025829· CPH MSC 0033910 - CPH MSC 0063735 -
076 0025886 097 0033911 135 0063804 

CPH 
MSC0039543 

078 
CPH CPH0482089 -
098 0482098 

CPH MSC 0083748 -
136 0083904 

CPH MSC 0031855-
079 0031856 

CPH 
NIA 

099 
CPH MSC0039543 
137 

CPH 
CPH0465134 

080 
CPH MSC 0062860 -
100 0062896 

CPH CPH1411216-
138 1411300 

CPH MSC 0036393 - CPH CPH0038670 - CPH MSC 0026540 -
081 0036395 110 0038676 139 0026544 

CPH 
N/A 081A 

CPH CPH0038700 -
111 0038706 

CPH CPH0483399 -
140 0483407 

CPH CPH0469477 • CPH CPH0129613 - CPH CPH 0483341 -
082 0469561 112 0129616 141 0483350 

CPH 
NIA 

083 
CPH CPH0038700 -
115 0038706 

CPH CPH 0253547 -
142 0253555 
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DEP DEP DEP 
EXHIBIT BATES RANGE EXHIBIT BATES RANGE EXHIBIT BATES RANGE 
# # # 

CPH CPH1026942· 
143 1026953 

CPH MSC 0044556· 

169 0044573 

CPH 
NIA 

194 

CPH 
MSC0018944 144 

CPH MSC 0042538· 

170 0042540 

CPH MSC 0040237-

195 0040305 

CPH MSC 0028214-

145 0028271 

CPH 
NIA 

171 

CPH MSC085612· 

196 0085613 

CPH MSC 0080325 -

146 0080333 

CPH 
MSC0044462 

172 

CPH CPH0472360-

200 0472361 

CPH 
MSC0047892 

148 
CPH 

MSC0043129 
173 

CPH 
MSC0003931 

202 

CPH 
MSC0047893 

149 
CPH 

MSC0042570 
174 

CPH MSC 0042314-

203 0042327 

CPH CPH0470006· 
150 04700016 

CPH 
N/A 

175 

CPH MSC 0042328-

204 0042341 

CPH MSC 0065651 -

151 0065784 

CPH 
N/A 

176 

CPH MSC 0004005-

205 004007 

CPH 
LAB000043 

152 
CPH 

MSC0085779 
177 

CPH CPH0471614· 

207 0471629 

CPH MSC 0018885- CPH MSC 0084771· CPH CPH632817· 
153 0018942 178 0084778 208 0632905 

CPH CPH1258265 •• CPH CPH0635892· CPH CPH1348404-
154 1258266 179 0635895 209 1348475 

CPH CPH1346133 -
155 1346250 

CPH MSC 0029194-

180 0029198 

CPH 
CPH0632981 

210 

CPH CPH1346276 - CPH MSC 0006284- CPH CPH0633012· 

156 1346342 181 0006335 211 0633049 

CPH MSC 0018702 -

157 0018703 
CPH CPH 1089795· 

182 1089815 

CPH 
CPH1257349 

212 

CPH 
MSC0003143 

160 
CPH MSC 0063286-

183 0063330 

CPH MSC 0029159-

213 0029162 

CPH MSC 0026888 -

162 0026891 

CPH 
NIA 

184 

CPH 
CPH127359 

214 

CPH MSC 0080427 -
163 0080430 

CPH MSC 0041901· 

186 0041912 

CPH 
NIA 

215 

CPH MSC 0045133· CPH MSC 0041870· CPH MSC 0045665· 

164 0045139 187 0041888 217 0045758 

CPH 
NIA 

165 
CPH 

CP0254621-0254640 
187A 

CPH MSC 0080431· 

217A 0080434 

CPH MSC 0045102- CPH CPH1408952· CPH MSC 0004724-

166 0045108 188 1408956 218 0004728 

CPH 
NIA 

167 

CPH CPH0642933· 

189 0642937 

CPH MSC 0045760-

218A 0045761 

CPH 
N/A 

168 

CPH 
N/A 

190 

CPH MSC 0036347-

219 0036349 
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DEP DEP DEP 
EXHIBIT BATES RANGE E XHIBIT BATES RANGE EXHIBIT BATES RANGE 
# # # 

CPH CPH0467090· 
220 0467126 

CPH MSC 0085175· 
248 0085181 

CPH MSC 006375-006432 
279 

CPH MSC 0045474- CPH MSC 0036633- CPH MSC 0018885-
221 0045475 249 0036634 280 0018942 

CPH MSC 0003431· 
222 0003464 

CPH 
CPH 0146467 

250 
CPH MSC 0059244-

281 0059266 

CPH MSC 0042482· 
223 0042483 

CPH MSC 0005547· 
251 0005599 

CPH 
MSC0025887 

284 

CPH 
NIA 224 

CPH MSC 0019638-
252 0019725 

MS013 
MSC 0027828-
0027829 

CPH CPH 014762�-
225 0147627 

CPH MSC 0045317-
255 0045318 

MS040 
MSC 0000001 • 

0000175 

CPH CPH 0147607 • 

226 0147616 
CPH MSC 0019097· 

256 0019116 
MS048 

CPH 0041655-
0041661 

CPH CPH 0639174· 
227 0639182 

CPH 
FUNB 021139 

257 
MS057 

FUNB 016564-
()16567 

CPH MSC 0085750· 
228 0085751 

CPH 
FUNB021243 

258 
MS079 CPH 0467007 

CPH MSC 0085763· 
229 0085765 

CPH CPH 0485371· 
260 0485376 

MS080 
CPH 1426289-

1426296 

CPH CPH 0635890· 
230 0635891 

CPH MSC 0024383· 
261 0024451 

MS081 
CPH 1421814· 

1421817 

CPH MSC 0085589· 
232 0085609 

CPH 
MSC 0018660· 

262 
0018725 
(18687-SBJ* 

MS082 
CPH 1406962-

1406964 

CPH MSC 0085274-
233 0085283 

CPH MSC 0018730-
263 0018731 

MS083 
CPH 1427250-

1427253 

CPH MSC 0084771-
234 0084778 

CPH 
MSC0024863 

284 
MS085 

CPH 1411216-
1411300 

CPH MSC 0085726-
235 0085727 

CPH MSC 0024864-
265 0024866 

MS 115 
MSC 0063805· 
0063811 

CPH CPH 1412552· 
238 1412570 

CPH CPH 1349253-
286 1349282 

MS166 
CPH 1326487-

1326662 

CPH 
MSC0045156 

242 
CPH CPH0473148· 

272 0473165 
MS175 

CPH 0482090-
0482098 

CPH MSC 0026587· 
243 0026588 

CPH MSC 0023225· 
273 0023229 

MS182 
CPH 1412533-

1412551 

CPH MSC 0031982· 
244 0031984 

CPH MSC 0054921· 
274 0054925 

MS183 
CPH 1109095· 

1109115 

CPH 
MSC0043210 

245 
CPH MSC 0001575-

275 0001579 
MS189 

CPH 1399821-
1399822 

CPH CPH 0473192-
246 0473193 

CPH MSC0004673-
277 0004702 

MS194 
CPH 1185762· 

1185784 

CPH MSC 0004132· 
247 0004143 

CPH MSC 0036700-
278 0036720 

MS238 
CPH 1418423· 
1418499 
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DEFINITIONS 

3125270484 

1. "CPH'' means Coleman (Parent) Holdings, Inc., its predecessors, 

successors, subsidiaries, and present and former officers, directors, and employees .. 

2. "Morgan Stanley'' means Morgan Stanley & Co., Inc. and any of 

its direct or indirect parents, affiliates, subsidiaries, and present and former officers, 

directors, partners, employees, representatives, and agents. 

3. ''MSSF" means Morgan Stanley Senior Funding, Inc. and any of 

its direct or indirect parents, affiliates, subsidiaries, and present and former officers, 

directors, partners, employees, representatives, and agents. 

4. "Documents" shall be given the broad meaning provided in CPLR 

3120 and refers to any form or means, whether physical, visual, or electronic, in or by 

which words, numbers, or ideas are recorded or preserved, whether fixed in tangible 

medium or electronically stored, including any and all drafts of any .final document. The 

word "documents" shall include, by way of example and not by way of limitation, all of 

the following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, 

cables, notes, messages, reports, studies, press releases, comparisons, books, accounts, 

checks, audio and video recordings and transcriptions thereof. pleadings, testimony, 

articles, bulletins, pamphlets, brochures, magazines, questionnaires, surveys, charts, 

newspapers, calendars, desk calendars, pocket calendars, lists, logs, publications, notices, 

diagrams, instructions, diaries, minutes for meetings, corporate minutes, orders, 

resolutions, agendas, memorials or notes of oral communications, whether by telephone 

or face-to-face, contracts, agreements, drafts of or proposed contracts or agreements, 

P.09/17 
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memoranda of understanding, letters of intent, computer tapes, computer drives or 

memories, computer diskettes or disks, e-mail, CD-ROMs, or any other tangible thing on 

which any handwriting, typing, printing, photostatic, electronic, or other form of 

communication or information is recorded or reproduced, together with all notations on 

any of the foregoing, all originals, file copies, or other unique copies of the foregoing, 

and all versions or drafts thereof, whether used or not. 

5. ''You" or "Your" means Morgan Stanley and/or MSSF and any of 

its present and former partners, employees, representatives, and agents. 

P.10/17 
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SERVICE LIST 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG,HUBER,HANSEN,TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

CHICAGO_l 182401_1 

CHICAGO_t 182401_1 

3125270484 P.11/17 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I 

3125270484 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: CA 03-5045 AI 

STIPULATION 

P.12/17 

Subject to its objection on relevance grounds, Morgan Stanley & Co. stipulates to 

the admission in evidence of the documents listed in the attached Exhibit. A. Morgan Stanley & 

Co. hereby waives any other objections to the admission of the documents listed in Exhibit A in 

evidence, including but not limited to objections to authenticity, hearsay, and foundation. 

MORGAN STANLEY & CO. 

Thomas A. Clare 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Dated: November 23, 2004 

COLEMAN (PARENT) HOLDINGS INC. 

BY: ����������� 

Jerold $. Solovy 
JENNER & BLOCK LLP 

One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 
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ORDER APPROVING STIPULATION 

THIS CAUSE, having come before the Court upon the foregoing stipulation, and after 

having reviewed the agreement of the parties, the Court approves the stipulation. 

DONE AND ORDERED in chambers in West Palm Beach, Florida this ___ day of 

November, 2004. 

Copies furnished to: 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 

Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas A. Clare, Esq. 
655 15th Street, NW, Suite 1200 
Washington, DC 20005 

Mark C. Hansen, Esq. 
1615 M Street, N.W. 
Suite 400 
Washington, D.C. 20036-33401 

CHICAGO 1182454 2 
CHICAGO) 182454) 

Elizabeth Maass 
Circuit Judge 

2 
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EXHIBIT A 

DEP DEP DEP 
EXHIBIT BATES RANGE EXHIBIT BATES RANGE EXHIBIT BATES RANGE 
# # # 

MSC 0015896-
0015970 

CPH MSC 0031171· 
004 0031176 

CPH 
CPH1257351 

035 

MSC 0015626-
0015703 

CPH MSC 0031177-

005 0031220 

CPH CPH0639323 • 

036 0639327 

MSC 0020477-
0020552 

CPH MSC 0080438· 
006 0080439 

CPH MSC 0045317 -

037 0045318 

MSC 0061553-
0061621 

CPH 
CP 026286-026370 

009 
CPH MSC 0041766 -

038 0041858 

MSC 0061191-
0061251 

CPH 
CP 033169-033240 

010 
CPH CPH0284977-
061 0285008 

MSC: 0067528-
0067602 

CPH SASMF 10699-

011 10705 

CPH 
CPH0283484 

062 

MSC 0072800-
0072863 

CPH CPH 0012526-

012 0012527 

CPH 
MSC0028423 

064 

MSC 0073484-
0073562 

CPH CPH 0635991-

013 0635992 

CPH 
CPH0088703 

065 

MSC 0067258-
0067341 

CPH MSC 0016944-

014 0016945 

CPH 
CPH0038717 

066 

MSC 0087405-
0087490 

CPH 
MSC0028858 

016 
CPH CPH0063827· 

067 0063833 

MSC 0070445-
0070542 

CPH 
MS 00375-00381 

017 

CPH MSC 0003995-

068 0004001 

MSC 0086753-
0086799 

CPH DPW000001 -

024 000002 

CPH MSC 0003894-

069 0003930 

MSC 0092043· 
0092076 

CPH 
NIA 

025 

CPH 
$8237825-237830 

070 

CPH CPH1412961- CPH MSC 0005984-

MSC 0092077- 026 1413007 071 0005995 

0092111 
CPH 

MSC 0026219 
027 

CPH MSC 0064865· 

072 0064866 

MSC 0092146-
0092177 CPH MSC 0081555- CPH MSC 0080356-

028 0080760 074 0080358 

MSC 0092032· 
0092042 CPH MSC 0080440 • 

029 0081556 

CPH 
SB0018202-0018288 

075 

MSC 0092178-
0092188 CPH 

CPH0635893 
031 

CPH MSC 0025829-

076 0025886 

MSC 0092112-
0092133 CPH CPH0635894 • 

032 0635895 

CPH 
MSC0039543 

078 

MSC 0092134-
0092145 CPH 

MSC0029176 
033 

CPH MSC 0031855-

079 0031856 

CPH MSC 0080435-

003 0080437 CPH CPH0520973 • 

034 0520974 

CPH 
CPH0465134 

080 
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DEP DEP DEP 
EXHIBIT BATES RANGE EXHIBIT BATES RANGE EXHIBIT BATES RANGE 
# ti # 

CPH MSC 0036393 - CPH CPH0038670 - CPH MSC 0026540 -
081 0036395 110 0038676 139 0026544 

CPH 
NIA 081A 

CPH CPH0038700 -
111 0038706 

CPH CPH0483399 -
140 0483407 

CPH CPH0469477- CPH CPH0129613 - CPH CPH 0483341 -
082 0469561 112 0129616 141 0483350 

CPH 
N/A 083 

CPH CPH0038700 -
115 0038706 

CPH CPH 0253547 •• 

142 0253555 

CPH MSC 0033255- CPH CPH0038523 - CPH CPH1026942· 
084 033263 117 0038524 143 1026953 

CPH 
NIA 

084A 
CPH CPH0012522 -
120 0012524 

CPH MSC0016944 
144 

CPH MSC 0036347 -
085 0036349 

CPH 
CPH1145796 

121 
CPH MSC 0028214-
145 0028271 

CPH MSC 0045112 - CPH CPH0039327, CPH MSC 0080325 •• 

086 0045113 122 CPH0038707 146 0080333 

CPH MSC 0035967· 
087 0035969 

CPH CPH0039327, 
122 CPH0038707 

CPH 
MSC0047892 

148 

CPH MSC 0031791 -
088 0031799 

CPH CPH0012464 -
124 0012466 

CPH MSC 0047893 
149 

CPH MSC 0083960 - CPH MSC 0004673 • CPH CPH0470006· 
089 0084026 125 0004702 150 04700016 

CPH CPH1332631- CPH MSC 0042248 • CPH MSC 0065651 -
090 1335633 126 0042275 151 0065784 

CPH 
NIA 091 

CPH MSC 0029199 • 

128 0029201 
CPH 

LAB 000043 
152 

CPH MSC 0003389 • CPH MSC000513 • CPH MSC 0018885 -
092 0003415 129 000541 153 0018942 

CPH 
NIA 093 

CPH CPH0251869 -
130 0251889 

CPH CPH1258265 •• 

154 1258266 

CPH 
NIA 

094 
CPH CPH0251890 -
131 0251985 

CPH CPH1346133 •• 

155 1346250 

CPH MSC 0036112- CPH CPH0636135 - CPH CPH1346276 •• 

095 0036113 132 0836136 156 1346342 

CPH CPH0472488 - CPH MSC 0059244- CPH MSC 0018702 ·-

096 0472496 133 0059266 157 0018703 

CPH MSC 0033910-
097 0033911 

CPH MSC 0063735-
135 0063804 

CPH MSC0003143 
160 

CPH CPH0482089 - CPH MSC 0083748 - CPH MSC 0026888 •• 

098 0482098 136 0083904 162 0026891 

CPH 
NIA 099 

CPH MSC0039543 
137 

CPH MSC 0080427 •• 

163 0080430 

CPH MSC 0062860 - CPH CPH1411216 - CPH MSC 0045133· 
100 0062896 138 1411300 164 0045139 
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DEP DEP DEP 
EXHIBIT BATES RANGE EXHIBIT BATES RANGE EXHIBIT BATES RANGE 
# # # 

CPH 
N/A 

165 
CPH 

CP0254621-0254640 
187A 

CPH MSC 0080431 • 

217A 0080434 

CPH MSC 0045102· CPH CPH1408952· CPH MSC 0004724-

166 0045108 188 1408956 218 0004728 

CPH 
NIA 

167 
CPH CPH0642933· 

189 0642937 

CPH MSC 0045760-

218A 0045761 

CPH 
N/A 

168 

CPH 
NIA 

190 

CPH MSC 0036347-

219 0036349 

CPH MSC 0044556-
169 0044573 

CPH 
NIA 

194 

CPH CPH0467090-

220 0467126 

CPH MSC 0042538- CPH MSC 0040237· CPH MSC 0045474-
170 0042540 195 0040305 221 0045475 

CPH 
NIA 

171 
CPH MSC08S612· 

196 0085613 

CPH MSC 0003431· 

222 0003464 

CPH 
MSC0044462 

172 

CPH CPH0472360-

200 0472361 

CPH MSC 0042482· 

223 0042483 

CPH 
MSC0043129 

173 
CPH 

MSC0003931 
202 

.CPH 
NIA )224 

CPH 
MSC0042570 

174 
CPH MSC 0042314-

203 0042327 

CPH CPH 0147626-

225 0147627 

CPH 
N/A 

175 
CPH MSC 0042328· 

204 0042341 

CPH CPH 0147607-

226 0147616 

CPH 
N/A 

176 

CPH MSC 0004005-

205 004007 

CPH CPH 063917 4-

227 0639182 

CPH 
MSC0085779 

177 

CPH CPH0471614-

207 0471629 

CPH MSC 0085750-

228 0085751 

CPH MSC 0084771- CPH CPH632817· CPH MSC 0085763-
178 0084778 208 0832905 229 0085765 

CPH CPH0635892- CPH CPH1348404- CPH CPH 0635890-
179 0635895 209 1348475 230 0635891 

CPH MSC 0029194-

180 0029196 

CPH 
CPH0632981 

210 

CPH MSC 0085589-

232 0085609 

CPH MSC 0006284- CPH CPH0633012- CPH MSC 008527 4· 
181 0006335 211 0633049 233 0085283 

CPH CPH 1089795-

182 1089815 

CPH 
CPH1257349 

212 

CPH MSC 0084771-

234 ooa4na 

CPH MSC 0063286- CPH MSC 0029159· CPH MSC 0085726-

183 0063330 213 0029162 235 0085727 

CPH 
N/A 

184 

CPH 
CPH127359 

214 

CPH CPH 1412552-

238 1412570 

CPH MSC 0041901-

186 0041912 

CPH 
NIA 

215 

CPH 
MSC 0045156 

242 

CPH MSC 0041870- CPH MSC 0045665- CPH MSC 0026587 • 

187 0041888 217 0045758 243 0026588 
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DEP DEP DEP 

EXHIBIT BATES RANGE EXHIBIT BATES RANGE EXHIBIT BATES RANGE 
# # # 

CPH MSC 0031982-

244 0031984 

CPH MSC 0054921· 

274 0054925 
MS183 

CPH 1109095-

1109115 

CPH 
MSC 0043210 

245 

CPH MSC 0001575-

275 0001579 
MS189 

CPH 1399821-

1399822 

CPH CPH 0473192· 
246 0473193 

CPH MSC0004673· 

277 0004702 
MS194 

CPH 1185762-

1185784 

CPH MSC 0004132-

247 0004143 

CPH MSC 0036700-

278 0036720 
MS238 

CPH 1418423· 

1418499 

CPH MSC 0085175-
248 0085181 

CPH 
MSC 006375-006432 

279 

CPH MSC 0036633- CPH MSC 0018885-
249 0036634 280 0018942 

CPH 
CPH0146487 

250 
CPH MSC 0059244-

281 0059266 

CPH MSC 0005547 • 

251 0005599 
CPH 

MSC0025887 
284 

CPH MSC 0019638· 
252 0019725 

MS013 
MSC 0027828· 
0027829 

CPH MSC 0045317· 
255 0045318 

MS040 
MSC 0000001· 

0000175 

CPH MSC 0019097· 

256 0019116 
MS048 

CPH 0041655· 

0041661 

CPH 
FUNB 021139 

257 
MS057 

FUNB 016564-

016567 

CPH 
FUNB021243 

258 
MS079 CPH0467007 

CPH CPH 0485371 • 

260 0485376 
MS080 

CPH 1426289-

1426296 

CPH MSC 0024383· 
261 0024451 

MS081 
CPH 1421814-

1421817 

CPH 
MSC 0018660· 

0018725 
262 118687-BBJ"' 

MS082 
CPH 1406962· 

1406964 

CPH MSC 0018730-

263 0018731 
MS083 

CPH 1427250-

1427253 

CPH 
MSC0024863 

264 
MS085 

CPH 1411216· 
1411300 

CPH MSC 0024864-

265 0024866 
MS115 

MSC 0083805· 

0063811 

CPH CPH 1349253· 

266 1349282 
MS 166 

CPH 1326487-

1326662 

CPH CPH0473148· 

272 0473165 
MS175 

CPH 0482090· 

0482098 

CPH MSC 0023225-

273 0023229 
MS182 

CPH 1412533-

1412551 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

VS. 

MORGAN STANLEY & CO., INC., 
Defendant. 

COLEMAN (PARENT) HOLDINGS INC. 'S MOTION TO COMPEL 
PRODUCTION OF DOCUMENTS RESPONSIVE TO 

SEVENTH REQUEST FOR PRODUCTION 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys, respectfully requests that this 

Com1 enter an Order directing Morgan Stanley to produce documents responsive to CPH' s 

Seventh Request for Production. In suppo1i of this motion, CPH states as follov·ls: 

1. This motion arises from Morgan Stanley's refusal to provide basic financial 

infonnation responsive to CPH's Seventh Request for Production that we served on 

September 30, 2004. The Seventh Request seeks three categories of financial documents: 

( 1) Morgan Stanley' s balance sheets and income statements for the last fiscal year and each of 

the last six quaiiers ; (2) documents sufficient to show Morgan Stanley's net wo11h, income, 

revenue, profits, losses , and global holdings for each fiscal year from 1998 through 2004; and 

(3) any financial statements relating to Morgan Stanley's net worth, revenues, profits, losses, and 

global holdings created from the date of the request through the start of trial. See Ex. A. 

2. On November 1, 2004, Morgan Stanley served its written response, refusing to 

produce any documents on the ground that they were not relevant to any issue then framed by the 

pleadings. Subsequently, on November 19, 2004, this Court granted CPI-l's motion to amend its 

pleadings to add a claim for punitive damages. As a result, under Fla. Stat. § 768. 72, CPH now 
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is entitled to discovery of financial worth and other infonnation that could lead to the discovery 

of admissible evidence on the issue of punitive damages. 

3. In light of this Court's recent ruling, Morgan Stanley's refusal to produce 

documents responsive to CPH's Seventh Request for Production is improper. Morgan Stanley 

has refused to produce those documents on the following grounds: (1) discovery for punitive 

damages purpose, if it is allowed, should be limited to cuITent financial infonnation; and 

(2) discovery of financial infonnation should not extend to Morgan Stanley's global holdings. 

CPH, notwithstanding Morgan Stanley's contentions, is entitled to reasonable discovery 

concerning Morgan Stanley's financial condition. 

First, CPH is willing to limit its request to more current financial information. But that 

means that Morgan Stanley still should be required to produce: (1) balance sheets and income 

statements for the last fiscal year and each of the last six quarters; (2) documents sufficient to 

show Morgan Stanley's net worth, income, revenue, profits, losses, and global holdings for 

calendar years 2003 and 2004; and (3) any financial statements relating to Morgan Stanley's net 

worth, revenues, profits, losses, and global holdings for now through the start of trial. That 

discovery is consistent with Florida's standard jury instruction for punitive damages, which 

requires juries to consider "the defendant's financial resources." See Standard Jury Instructions 

- Civil Cases, 867 So. 2d 1164, 1165 (Fla. 2004). Insofar as Morgan Stanley persists m 

resisting this discovery, Morgan Stanley's opposition should be overruled. 

Second, Morgan Stanley objects to CPH's request for information relating to "global 

holdings" on relevance grounds, contending that we are entitled to discovery only of Morgan 

Stanley's Florida holdings. That objection is baseless. We know of no Florida case holding, 

\vith respect to a company like Morgan Stanley, that discovery for punitive damages purposes is 

limited to asce11aining the net w011h of the company in the state where the case is pending. To 

2 
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the contrary, Florida courts regularly use a company's overall financial data in determining net 

worth for punitive damages purposes. E.g., Owens-Corning Fiberglas Corp. v. Ballard, 749 So. 

2d 483, 487 (Fla. 1999) (citing defendanfs $2.5 billion net worth); American j1fed. Int'!, Inc. v. 

Scheller, 590 So. 2d 947, 951 (Fla. 3d DCA 1991) (citing net worth exceeding $1 billion). 

Although Morgan Stanley cites State Farm A1utual Automobile Ins. Co. v. Campbell, 538 

U.S. 408 (2003), in its discovery response, the Supreme Court nowhere suggests that a 

defendant's out-of�state assets are irrelevant in considering the defendant's financial resources. 

To the contrary, State Farm explicitly obse1ves that a punitive damage award against State Farm 

in Utah would draw on the same assets as punitive damage award against State Farm in other 

states. See id. at 427. That reasoning is flatly inconsistent with Morgan Stanley's suggestion 

that assets related to the conduct at issue in the pa11icular state involved are the only ones that 

may be considered. Thus, information regarding Morgan Stanley's global holdings is relevant 

and ought to be discoverable. 

For the foregoing reasons, CPH respectfully requests that this Court direct Morgan 

Stanley to produce the follO\ving documents responsive to CPH's Seventh Request for 

Production within seven days: (1) balance sheets and income statements for the last fiscal year 

and each of the last six quaiiers; (2) documents sufficient to show Morgan Stanley's net worth, 

income, revenue, profits, losses, and global holdings for calendar years 2003 and 2004; and 

(3) any financial statements relating to Morgan Stanley's net worth, revenues, profits, losses, and 

global holdings for now through the start of trial. 

3 
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Dated: November 22, 2004 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 

. Chicago, Illinois 60611 
(312) 222-9350 

# 1176458 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

B
y�---·--·---� 

One of Its Attorneys 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

4 
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CERTIFICATE OF SERVICE 

1 HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this -J. � �1 day of 

/\./ .v '2004. 

- --===--=--=·=·-·····-·--- / 
JACK SCAROLA/ 
Florida Bar No.: I 69440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 

16div-008566



11/22/2004 18:35 FAX 

Joseph Iaru10, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Je1mer & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 

1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

141006/010 

COUNSEL LIST 
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COLEMA.."N (PARENT) HOLDINGS INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

I ����������������� 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

rn THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 Al 

CASE NO. CA 03-5165 AI 

PLAINTIFF COLEMAN (PARENT) HOLDINGS INC.'S 

SEVENTH REQUEST FOR PRODUCTION OF DOCUMENTS 
TO MORGAN STANLEY & CO., INC. 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys Searcy Denney Scarola 

Barnhart & Shipley P.A. and Jenner & Block LLP, hereby serves its Sixth Request for Production of 

Documents upon Morgan Stanley & Co., Inc. ("MS&Co."), and, except as othenvise provided, 

requests responses and the production of documents at the office of Searcy DeMey Scarola Barnhart 

& Shipley P.A., 2139 Palm Beach Lakes Blvd., West Palm B each, Florida, within thirty (30) days 

from the date of service. 

EXHIBIT 

I A 

� 007 /010 
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DEFINITIONS AND INSTRUCTIONS 

Except as otherv.rise provided below, CPH incorporates by reference its Definitions 

and Instructions set forth in CPH's First Request for Production ofDocuments, served on MS&Co. 

on May 9, 2003. In addition, CPH defines the following terms as follows: 

1. "MS&Co." means Morgan Stanley & Co., Inc. or any of its affiliates, 

subsidiaries, divisions, predecessors, successors, present and former employees, representatives, 

agents, attorneys, accountants, advisors, or all other persons acting or pmporting to act on its behalf. 

DOCUMENTS REQUESTED 

1. All MS&Co.'s balance sheets and income statements for MS&Co.'s most 

recent fiscal year and for each of MS&Co. 's last six quarters. 

2. Documents sufficient to show MS&Co. 's net worth, income, revenue, profits, 

losses, and global holdings for each fiscal year between and including 1998-2004. 

3. All MS&Co.'s balance sheets, income statements, and any other financial 

statements relating to MS&Co. 's net worth, revenues, profits, losses, and global holdings that are 

created or edited during the time period between today's date through the date of trial in this 

-2-

141008/010 
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matter. Documents responsive to this request must be tendered byMS&Co. on the first day of trial. 

Dated: September 30, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

- 3 -

COLEMAN (PARENT) HOLDINGS INC. 

John Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

141009/010 
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CERTIFICATE OF SERVICE 

The undersigned, an attorney, hereby certifies that a copy of the foregoing has been furnished 

by U.S. Mail and facsimile to the following counsel ofrecord on this 30th day of September, 2004: 

Joseph Ianno, Jr. 
CARLTON FTELDS 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, Flodda 3340 l 
Tel.: (561) 659-7070 
Fax: (561) 659-7368 

Thomas A. Clare 
KlRKLAND & ELLIS 
655 151h Street, N.W. 
Suite 1200 
Washington, D.C. 20005 
Tel.: (202) 879-5000 
Fax: (202) 879-5200 

-4-

Deirdre E. Connell 

141010/010 

16div-008571



11/22/2004 17:42 FAX 141001/012 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

VS. 

MORGAN STANLEY & CO., INC., 
Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION FOR A FINDING 
OF CONTEMPT AND FOR OTHER RELIEF DUE TO MORGAN STANLEY'S 

REFUSAL TO C01\1PL Y WITH COURT ORDER 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys, respectfully requests that this 

Court enter an Order finding Morgan Stanley in contempt for its refusal to comply with a 

discovery Order that this Court entered on November 17, 2004. In suppo1t of this motion, CPH 

states as follows: 

1. This motion arises as a result of Morgan Stanley's stated refusal to comply with 

one of this Court's discovery Orders by the discovery cut-off. Specifically, on November 17, 

2004, this Court granted CPH's motion to compel compliance with its Rule 1.310 deposition 

notice concerning subordinated debenture transactions. See Ex. A; see also Ex. B (denying 

Morgan Stanley's associated motion for protective order). Because the original scheduled date 

for the deposition had lapsed, on November 19, CPH renoticed the deposition to take place on 

Wednesday, November 24- the day of the discovery cut-off. See Ex. C. 

2. Thereafter, on November 21, Morgan Stanley objected to CPH's deposition notice 

- contending that the notice did not give adequate time before the deposition and was othenvise 

unreasonable because "it would be impossible for cotmsel to prepare the witness" before the 

discovery cut-off given the other depositions to be taken. See Ex. D. 

16div-008572
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3. Morgan Stanley's refusal to produce a subordinated debenture witness before the 

discovery cut-off constitutes a direct violation of this Court's November 17 Order. 

Consequently, CPH respectfully requests that this Court find Morgan Stanley in contempt, direct 

Morgan Stanley to comply with the Com1's Order, and enter an appropriate sanction for Morgan 

Stanley's deliberate violation of this Court's Order. 

Dated: November 22, 2004 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

#1182676 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

By: / 
One of Its Attorne7 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this �2 2 . ....{day of 

_...;.._1 _·v_· ._'"-· __ , 2004. 

�-:.�--==��=�· .. ··----- /' .--1 ·-

JACK SCAROLA ( 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 

16div-008574
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 

Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 

Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 

Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 

Washington, DC 20036-3206 

141004/012 

COUNSEL LIST 
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[@0071016 
PAGE 07 

COLBJ'.vlAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRClJIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON COLEMAN (PARENTI HOLDINGS INC.1S MOTION TO COMPEL 
MORGAN STANLEY'S COMPLIANCE WITH RULE 1.310 DEPOSITION NOTICE 

CONCERNING SUBORDINATED PEBENTURE TRANSACTIONS 

THIS CAUSE came before the Court November 17 7 2004 on Coleman (Parent) 

Holdings, Inc.'s Motion to Compel Morgan Stanleys Compliance with Rule 1.310 

Deposition·Notice Concerning Subordinated Debenture Transactions, with all counsel 

present. In open Court counsel acknowledged an agreement on paragraph 1 (ii) of Exhibit 

A to the Motion, and Plaintiff withdrew the portion ofits Motion directed to that topic. 

Based on the foregoing and the proceedings before the Court, it is 

ORDERED AND ADJUDGED that paragraph l (ii) of Exhibit A to the Motion is 

stricken. It is further 

ORDERED AND ADTIJDGED that Coleman (Parent) Holdings, Inc.'s Motion to 

Compel Morgan Stanley's Compliance with Rule 1.310 Deposition Notic.e Concerning 

Subordinated Debenture Transactions is Granted. Defendant shall provide a corporate 

representative to testify pursuant to Rule -1.310 concerning the topics set forth in Exhibit A 

to the Motion, as modified herein. 

DONE AND ORDERED in West Palm B alm Beach County, Florida this f q 
day of November, 2004. 

ELIZABETH T. MAASS 
Circuit Court Judge EXHIBIT 

A 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

VS. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

��������������-'' 

IN" THE FIFTEENTH JUDICIAL CIRClTIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 Al 

ORDER ON MOTION FOR PROTECtryE ORDER PREVENTING COLEMAN 
(PAREND HOLDINGS INC.'$ NOTICROF DEPOSITION, SERVED ON 

NOVEMBER 3. 2004 

THIS CAUSE came before the Court November 17, 2004 on Defendant's Motion for 

Protective Order Preventing Coleman (Parent) Holdings, lnc.'s Notice of Deposition, Served 

on November 3, 2004t with all counsel present. Based on the proceedings before the Court, 

it is 
. . 

ORDERED AND ADJUDGED that Defendant's Motion for Protective Order 

Preventing Coleman (Parent) Holdings, Inc.'s Notice of Deposition. Served on November 3, 

2004 is Denied. 

DONE Ai'\ffi ORDERED in West Palm Beach, Pa each Count�,., Florida this ["1--

day of November, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

THT .. MAASS 
Circuit Court Judge 

EXHIBIT 
:; 17 
§ _...i.;..Do<.--_ 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

����������������--'/ 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 
vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

AMENDED NOTICE OFT A.KING VIDEOTAPED DEPOSITION 

To: Mark C. Hansen, Esq. 

141007 /012 

Thomas A. Clare, Esq. 

KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 

222 Lake View Avenue 
Suite 1400 

KELLOGG, HUBER, HANSEN, TODD 

Washington, D.C. 20005 West Palm Beach, FL 33401 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings, Inc. ("CPH") will take the 
deposition upon oral examination of the following party pursuant to Florida Rule of Civil 
Procedure 1.310 on the date set forth below: 

DEPONENT 
Morgan Stanley & Co., Inc. on the topic 
identified on Exhibit A. 

DATE AND TIME 
November 24, 2004 at 9:30 a.m. 

The deposition will be conducted at Esquire Deposition Services, 216 E. 45th Street, 8th 
floor, New York, New York 10017. The deposition will be recorded by videotape and 
stenographic means. The videographer will be Esquire Deposition Services. The depositions 
will be taken before a person authorized to administer oaths and will continue day to day until 
completed. 

Please designate one or more officers, directors, managing agents, or other persons to 
testify on your behalf and state the matters on which each person designated will testify. 

EXHIBIT 

I c 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and Federal Express to all counsel on the attached Service List this 19th day of 
November 2004. 

Dated: November 19, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-93 50 

COLEMAN (PARENT) HOLDINGS INC. 

By: �'/. � 
One of Its Attorn:eYS 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 

Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 

West Palm Beach, FL 33401 

@009/012 
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Exhibit A 

CORPORATE DEPOSITION TOPIC 

1. All transactions involving Subordinated Debentures (as defined in the Definitions 

and Instructions set forth in CPH's First Request for Production of Documents served on May 9, 
I 

2003), including but not limited to: (i) all transactions in which Morgan Stanley bought or sold 

any Subordinated Debentures or any interest therein; (ii) a:U eoR1111Uaieations with any Margan 

Stanley oustomeF or eoaater pa.rt)· to any trade im·ol¥ing Morgan Sta:nley as a broleer or principal 

relating to the Sueerdinated DebeHt\Hes; (iii) any market for the Subordinated Debentures; and 

(iv) the purchase price, other costs in connection with the purchase, sales price, other costs in 

connection with the sale, gains, losses, and amount or rate of return on any purchase or sale of 

Subordinated Debentures or any interest therein. 

2. Morgan Stanley's gains, losses, and amount or rate of return in connection v..i.th 

the purchase or sale of Subordinated Debentures or any interest therein. 

3. The documents produced by Morgan Stanley at Morgan Stanley Confidential 

0096879 to 0096972 and Morgan Stanley Confidential 0102880 to 0103433, including but not 

limited to: (1) the authenticity, source, creation, use, maintenance and business purpose of the 

documents; and (2) the explanation of the documents and the information contained therein. 

141010/012 
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BY FACSIMILE 

Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza 

Chicago, IL 60611-7603 

Kl RKLAND &.. ELLIS LLP 

655 fifteenth Street, N.W. 
Washington, D.C. 20005 

202 879-5000 

www.kirkl�d.com 

November 21, 2004 

Faesimile: 
202 979-5200 

Re: Coleman (Parent) Holdings, fnc. v, Morgan Stanley & Co., lttc. 

Dear Mike: 

I write to confinn our telephone conversation on Friday afternoon regarding the 

deposition schedule for next week, and in response to the deposition notices you served after 
business hours on Friday evening. To summarize, we intend to proceed with the following 
depositions: 

Deponent Reguested Day; Location Start 
Todd Freed CPH Monday Skadden 9:30 a.m. 
Mitch Petrick CPH Monday Esquire 10:15 a.m. 

Rule 1.310 CPH Monday Esquire 10:15 a.m. 
(10/8 notice Ex. A Topics 1-4) 

Ruth Porat CPH Tuesday Esquire 8:00 a.m. 

Rule 1.310 CPH Tuesday Esquire 8:00 a.m. 
(J0/18 notice Ex. D Topics 1-3) 

Bill Reid MS Tuesday K&E (NY) 9:30 a.m. 

Alison Amorison MS Tuesday Skadden 9:30 a.rn. 

Ms. Porat is unable to continue her deposition beyond lp.m. on Tuesday and is not 
available to resume the deposition on Wednesday. In the event that additional time is necessary, 
we will provide you with proposed dates to complete the deposition. During our telephone 
conversation on Friday, I offered to make Ms. Porat available for several hours on Monday 
afternoon to complete the corporate representative portion of Ms. Porat's deposition, a proposal 
that would have allowed CPH more time on Tuesday for Ms. Porat's individual deposition. You 
declined my offer. 

You informed me that none of the Bank of New York depositions are going fotWard on 
November 23 as noticed. You assured me that you would inform me immediately if any of those 
depositions are going to go forward on that date. Given the need to send additional counsel to 

EXHIBIT 
Chicago London Los Angeles New York 

D 

141011/012 
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------------------ · 

KlRKLAND &.. ELLIS LLP 

Michael Brody, Esq. 
November 21, 2004 
Page2 

Jacksonville, FL or New York City if the depositions are going to go forward, please inform us 
no later than noon on Monday if either of those depositions will proceed. 

The Amended Deposition Notice you served for November 22 at 10:15 a.m. is invalid. 
MacAndrews & Forbes Holdings Inc. is not a party to the litigation and cannot issue a deposition 
notice. Even if it could, the notice period is inadequate. The notice was not served until after 
6:00 p.m. EDT on Friday evening. yet purports to require Morgan Stanley to produce a corporate 
representative on those topics at 10:15 a.m. on Monday morning. Moreover, even if the 
deposition had been properly noticed and timely served on Friday evening, it is impractical to 
believe that a corporate representative could be prepared to provide testimony on such short 
notice. Morgan Stanley objects to the deposition notice on these grounds. 

The Amended Deposition Notices you served for November 24 regarding the Sunbeam 
debenture and Coleman securities topics suffer from many of the same flaws. The deposition 
notices for these topics were not served until after 6:00 p.m. EDT on Friday evening, yet pmport 
to require Morgan Stanley to produce corporate representatives to testify on six different topics 
just two business days after the effective service date, on the day before Thanksgiving. Even if 
witnesses could be found to provide testimony on these multiple topics on such short notice, it 
would be impossible for counsel to prepare the witness for Rule 1.310 testimony given the other 
depositions listed above. Morgan Stanley objects to the deposition notice on these grounds. 

Ifwe are able to come to an agreement on the deposition notices served on November 19, 
we will not object to those depositions being taken, if necessary, after the discovery deadlines. 

We have not yet been able to serve Mr. Uzzi. Our efforts to do so continue. 

cc: Joseph Iaano, Esq. (by facsimile) 
John Scarol, Esq. (by facsimile) 
Mark C. Hansen. Esq. (by facsimile) 

Sincerely, 

-r�a. � 
Thomas A. Clare 

� 012/012 
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CARLTON FIELDS, P.A. 
ATIORNEYS AT LAW 

ESPERANTB 
222 LAKEVIEW A VENUE, SUITE 1400 

WEST PALM BEACH, FLORIDA 33401-6149 

Date: November 22, 2004 

To: Jack Scarola 

Jerold Solovy/Michael_ Brody 

Thomas Clare 

Rebecca Beynon/Marl<: Hansen 

From: Joyce Dillard, CLA 

Client/Matter No.: 47877/14092 

MAILING ADDRESS 
P.O. BOX 150, WEST PALM BEACH, FL 33402-0150 

TEL (561) 6S!M070 FAX (561) 659·7368 

FAX COVER SHEET 

I Phone Number I Fax Number 

(561) 686-6300 (561) 684-5816 

(312) 222-9350 (312) 840-7711 

(202) 879-5993 (202) 879-5200 

(202) 326-7900 (202) 326-7999 

(561) 659-7070 (561) 659-7368 

Employee No.: 

Total Number of PaR:es Beine; Transmitted. Includin1t Cover Sheet: 3 

Message: 

Coleman v. Morgan Stanley & Co-. Inc. 

To follow please find a copy of Morgan Stanley's Notice of Cancellation of Deposition of 
William Reid 

�001/003 

Clortginal to foUow Jlia Regular Mail D Original wm Not be Sent Cl Originlll willfoUow via OJJernight Courier 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

The information contained in this fhcsimile message is attorney privileged and conti<knrii.1 information intended only for the use of the individual or 

entity named above. If the reader of this mcssagc is not the in11:ndcd n:cipicnt, you an hem,y notified that any dissemination, distribution or copy of 
this comm1B1icalion is sbictly probibired. If you have received this communication in error, please inuncdiaicly notify us b)' telephone (if long 
distince, plea.w call collect) and. return the original rncssasc to 1lf e.t the abow: addrea via 1he U.S. Postal Service. Thmk you . 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

WPB#S66762.3 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 
(561) 659-7070 

CARLTON FIELDS, P.A. 

TAMPA ORLANDO TALl.AHASSEE W.1?.STPALM BEACH ST. PETERSBURG MIAMI 
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COLEMAN (PARENT) HOLDING INC .• 

Plaintiff, 

v. 

MORGAN STANLEY & CO .• INC., 

Defendant. 

IN THE Cffi.CUIT COURT OF THE 
FIFTEENTH ruDICIAL CIRCUIT 

IN AND FOR PALM BEACH 

COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

NOTICE OF CANCELLATION OF DEPOSITION 

Defendant, MORGAN STANLEY & CO. INC., by and through its undersigned 

attorneys, hereby give notice of its cancellation of the deposition of William Reid noticed for 

November 23, 2004 at 9:30 a.m. at Kirkland and Ellis LLP, 153 East 53rd Street, New York, New 

York. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached sel'Vice list by facsimile and Federal Express on this� 

day of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15m Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

WPB#570606. l 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: ji o@carltonfields.com 
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Mark C. Hansen 
James M. Webster, ID 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.LL.C. 
Sumner Square 
1615 M Street, N.W., Suite400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Pahn Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody . 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#570606.1 

CARLTON FIELDS WPB 141003/003 

Coleman (Parent) Holding v. Morgan Stanley & Co .• Inc. 
Case No: 03.CA 5045 AI 

Notice of Cancellation ofDepo 
Page2 

Counsel for Morgan Stanley & Co. Incorporated 

SERVICE LIST 
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CARLTON FIELDS, P.A. 

ESP ERAN TB 
222 LAKEVIEW A VENUE, SUITE 1400 

WEST PALM BEACH, FLORIDA 33401-614g 

Date; November 22, 2004 

To! Jack Scarola 

Jerold Solovy/Michael Brody 
Thomas Clare 

Rebecca Beynon/Mark Han.sen 

From: Joyce Dillard, CLA 

Client/M•tter No.: 47877/14092 

AlTORNEYS AT LAW 

MAILING ADDRESS 
P.O. BOX 150, WEST PALM BEACH, FL 33402--0150 

T.BL (561) 6sg.7070 FAX (S6I) 6S�·736S 

FAX COVER SHEET 

I Phone Number I Fu:Numbar 

(561) 686-6300 (561) 684-5816 

(312) 222-9350 (312) 840-7711 
(202) 879·5993 (202) 879-5200 

(202) 326-7900 (202) 326-7999 

(561) 659-7070 (561) 659-7368 

Employee No.: 

Total Number of Paaes Beiu2 Transmitted. lnclndfnR: Cover Sheet1 4 

Message: 
Coleman v. Morgan Stanley & Co., Inc. 

To follow please find a copy of Morgan Stanley's Notice of Hearing setting its Motion to 
Remove Confidential Designations for December 3, 2004. 

�001/004 

ClOriginlll to follow V'a llegular Mail D Original wlll Not be Sent D Original will follow via 0Ver11ight Coruier 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

The information tontained in !his facsimile message I& attorney privileged and confidenlial infarmalion intended only for the U&a of the individual or 
entity named above.. If the reader of this mc.uase is nol lhe inleftded reoipienr, you arc hereby notified lhat any dlssc:minalion, disl!lbution or eopy of 
this 1:ommunlcation is strictly prohibiled. If you have mccivQd this communicat:icn in error, please lmmedlarely notify ua by lclcphonc (if long 
distance, plea&c call colleci) and r'etum !he original� lo us at lhe above addn:,s via the U.S. Posral Service:. Thank you. 

•••••••••••••••••••••••• •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• . -

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 
(561) 659--7070 

TELECOPIER OPERATOR; ---------------------------

WPB#:i<i6762.3 CAR.LTON FIELDS, P.A. 

TAMPA ORLl\NDO 'tALl.J\HASSBE WESTPAW 0BACH ST. PBTE.RSBURG MIAMI 
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lN THE ClRCUIT COURT OF THE 
FIFTEENTH mDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNfY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 A1. 

MOR.GAN STANLEY & CO., INC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY GNEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

December 3, 2004 

8:00a.m. 

Palm Beach ColUlty Courthouse, Courtroom 1 IA 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

Judge Elizabeth T. Maass 

Morgan Stanley's Motion to Remove Confidential 
Designations 

KJNDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned connsel hereby certifies that a good faith attempt to resol'fe the issues 
contained In the foregoing motions or matters will be made with opposing counsel prior to 
hearing on these matters on the Court's Mation Calendar. 

If you are a person with a disability who needs any accommodation in ordet to participate in this proceeding, you are 
entitled, at no costs to you, to the provision of certain assistance. Please contact the AD.A Coordinator in tbe 
Administrative Office of the Court, Palm Beach County Comfiwuse, 205 North Dixie Hii;iway. Room 5.2500, West 
Palm Beach, Florida 3340 l; telephone number (561) 355-2431 within two (2) worl:lng days of your receipt of this 
notice; ifyou are heuing or voice impaired, call 1-800.955-8771. 

WPB#S71076.22 
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Coleman v. Morgan Stanley 
. Case No: 03-CA.-005045 Al 

Notice of Hearing 
Page2 · 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished.to . 
. _:JjND 

all counsel of record on the attached service list by facsimile and Federal Express on this� 

day of November, 2004. 

Thomas D. Yannucci, P.C. 

Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zb.onette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 

.. Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879·5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EVANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: · (202) 326-7999 

WPB#571076.22 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facmmle: (561) 659·7368 

E-mail: jianno@carltonfields.com 

Counsel for Morgan Stanley & Co. Incorporated 

16div-008589
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#S71076.22 

CARLTON FIELDS WPB 

SERVICE LIST 

iai 004/004 

Coleman v. Morgan Stanley 
Case No: 03-CA-005045 Al 

Notice of Hearing 
Page3 

16div-008590



IN THE FIFTEENTH 
JUDICIAL CIRCUIT IN AND FOR 

PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC. , 
Plaintiff, 

CASE NO: CA 03 -504 5 AI vs. 

MORGAN STANLEY & CO. , INC., 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S RESPONSES 

AND OBJECTIONS TO COLEMAN (PARENT) HOLDINGS INC.'S 

SIXTH SET OF REQUESTS FOR ADMISSION 

Defendant Morgan Stanley & Co. Incorporated ("MS & Co." ) ,  by its attorney s 

and pursuant to Florida Rule of Civil Procedure 1. 370, hereby responds and objects to Coleman 

(Parent) H oldings Inc.'s ("CPH " )  Sixth Set of Requests for Admission. 

INITIAL OBJECTIONS 

1. MS & Co. objects to CPH 's Sixth Set of Requests for Admission, including all 

Definitions, to the extent that they purport to impose upon MS & Co. any requirements that 

exceed or are otherwise inconsistent with the Florida Rules of Civil Procedure or any other 

applicable rule or court order. 

2. MS & Co. objects to CPH 's Sixth Set of Requests for Admission to the extent that 

they seek information protected from disclosure by the attorney -client privilege, the work 

product doctrine, or any other applicable privilege, doctrine, immunity or rule. 

3 .  MS & Co. objects to the definition of "Morgan Stanley " to the extent that it 

includes MS & Co.' s counsel in this litigation and entities not a party to this action. Specifically , 

MS & Co. interprets these definitions to exclude Kirkland & Ellis LLP, Carlton Fields, P.A. , 
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Kellogg H uber, H ansen, Todd & Evans, PLLC and affiliates, parents, and others not a party to 

this action. 

4. MS & Co. objects to the Requests for Admission as unduly burdensome, abusive, 

and vexatious, since many of them are duplicative and constitute an unnecessary waste of time 

and concern factual allegations uniquely within the possession of CPH , MAPCO, or third parties, 

which could be confirmed with less expense and burden on the parties through other techniques 

of discovery 

5. In the instances where Morgan Stanley admits to Request One and Request Eight 

for a document, Morgan Stanley objects to the remaining Requests related to the sam e document 

because such Requests are redundant, unduly burdensome, and harassing. 

6. In the instances where Morgan Stanley has noted that a document is incomplete, 

the responses below pertain only to the portion of the document identified in the respective 

Requests and Morgan Stanley reserves all other objections. 

7. MS & Co. incorporates, as though fully set forth therein, these General Objections 

into each of the Responses set forth below. 

RESPONSES 

1. Admit that the documents listed in the attached Exhibits A and B are what they 

purport to be or are otherwise true and authentic copies of original documents within the 

meaning of Florida Evidence Code§ 90 . 901 . 

RESPONSE: See the attached Table A. In the instances where there is a 

notation that the document bears handwritten marginalia ["H W" ], Morgan Stanley is without 

sufficient information to make any admission and therefore denies the Request with respect to 

the handwritten marginalia. 
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2. Adm.it that the documents listed in the attached Exhibits A and B were made by 

Morgan Stanley at or near the time of the event recorded within the meaning of Florida 

Evidence Code§ 90. 803(6)(a) . 

RESPONSE: See the attached Table A. In the instances where there is a 

notation that the document bears handwritten marginalia, Morgan Stanley is without sufficient 

information to make any admission and therefore denies the Request with respect to the 

handwritten marginalia. 

3 .  Admit that the documents listed in the attached Exhibits A and B were made by 

Morgan Stanley by or from information transmitted by a person with knowledge within the 

meaning of Florida Evidence Code § 90. 803(6)(a) . 

RESPONSE: See the attached Table A. In the instances where there is a 

notation that the document bears handwritten marginalia, Morgan Stanley is without suf ficient 

information to make any admission and therefore denies the Request with respect to the 

handwritten marginalia. 

4 .  Admit that the documents listed in the attached Exhibits A and B were kept by 

Morgan Stanley in the course of a regularly conducted business activity within the meaning of 

Florida Evidence Code§ 90.803(6)(a) .  

RESPONSE: See the attached Table A. In the instances where there is a 

notation that the document bears handwritten marginalia, Morgan Stanley is without sufficient 

information to make any admission and therefore denies the Request with respect to the 

handwritten marginalia. 

5 .  Admit that it was Morgan Stanley 's regular practice to make the documents listed 

in the attached Exhibits A and B within the meaning of Florida Evidence Code§ 90 .803(6)(a) . 
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RESPONSE: See the attached Table A. In the instances where there is a 

notation that the document bears handwritten marginalia, Morgan Stanley is without sufficient 

information to make any admission and therefore denies the Request with respect to the 

handwritten marginalia. 

6. Admit that the documents being [sic] Bates numbers Morgan Stanley Confidential 

0084771 through 0085 783, and Morgan Stanley Confidential 0094003 through 0094032 were 

made by Morgan Stanley at or near the time of the event recorded within the meaning of Florida 

Evidence Code§ 90 .803(6)(a). 

RESPONSE: See the attached Table B. 

7. Admit that the documents bearing Bates numbers Morgan Stanley Confidential 

0084771 through 0085 783 ,  and Morgan Stanley Confidential 0094003 through 0094032 were 

made by Morgan Stanley by or from information transmitted by a person with knowledge within 

the meaning of Florida Evidence Code§ 90.803(6)(a). 

B. 

RESPONSE: See the attached Table B. 

8 .  Admit that Morgan Stanley authored the documents listed in the attached Exhibit 

RESPONSE: See the attached Table A. In the instances where there is a 

notation that the document bears handwritten marginalia, Morgan Stanley is without sufficient 

information to make any admission and therefore denies the Request with respect to the 

handwritten marginalia. Morgan Stanley denies that it "authored" CPH Exhibits 9 and 13 8 and 

MS Exhibits 85 and 238 {and any other version of the February 1998 Discussion Materials 

provided to CPH on February 23 , 1998} . Morgan Stanley admits that Sunbeam provided 

Morgan Stanley certain information contained in those exhibits, that other information in those 
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exhibits was obtained from public records, and that Morgan Stanley assisted Sunbeam in the 

formatting and organization of such information. For MS Exhibit 183 and CPH Exhibit 278, 

Morgan Stanley admits that one of its employ ees "authored" the handwritten notations on that 

document, but denies that Morgan Stanley authored the underly ing printed text. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 22nd 

day of November, 2004 . 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349 ) 

Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 151h Street, N.W. , Suite 1200 
Washington, D.C. 2000 5 

Telephone: (202) 879 -5000 
Facsimile: (202) 879 -5200 

Mark C. H ansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N. W. ,  Suite 400 
Washington, D.C. 2003 6 

Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

Joseph Ianno, Jr. (FL Bar No. 6553 51 )  
CARL TON FIELDS, P.A. 

222 Lakeview Ave. , Suite 1400 
West Palm Beach, FL 33401 

Telephone: (561) 659 -7070 
Facsimile: ( 561) 659 -73 68 
E-mail: jianno@carltonfields. com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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Party Ex.No 

MS 13 

MS 40 

MS 48 

MS 57 

MS 79 

MS 80 

MS 81 

MS 82 

MS 83 

MS 85 

MS 115 

MS 166 

MS 175 

MS 182 

MS 183 

MS 189 

MS 194 

MS 238 

CPH 3 

CPH 4 

CPH 5 

CPH 6 

CPH 9 

CPH 10 

CPH 11 

CPH 12 

CPH 13 

A=Admit 

D =Deny 

Bates 
MSC 0027828-
0027829 

MSC 0000001-
0000175 

CPH 0041655-
0041661 

FUNB016564-
016567 

CPH 0467007 

CPH 1426289-
01426296 

CPH 1421814-
1421817 

CPH 1406962-
1406964 

CPH 1427250-
1427253 

CPH 1411216-
1411300 

MSC 0063805-
0063811 

CPH 1362487-
1326662 

CPH 0482090-
0482098 

CPH 1412533-

1412551 

CPH 1109095-
1109115 

CPH 1399821-
1399822 

CPH 1185762-
1185784 

CPH 1418423-
1418499 

MSC 0080435-
0080437 

MSC 0031171-
0031176 

MSC 0031177-
0031220 

MSC 0080438-
0080439 

CP 026286-
026370 

CP 033169-

033240 

SASMF 10699-
10705 

CPH 0012526-

0012527 

CPH 0635991-
0635992 

Response to CPH 6th Request for Admission: 

Table A 

Notes RFA1 RFA2 RFA3 

lncomp. A D D 

A D D 

A D D 

A OBJ OBJ 
lncomp. A OBJ OBJ 

HW A OBJ OBJ 

A OBJ OBJ 

HW A OBJ OBJ 

HW A OBJ OBJ 

A D D 

A D D 

A D D 

A OBJ OBJ 

HW A D D 

A D D 

A OBJ OBJ 

A D D 

A D D 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A D D 

A D D 

A OBJ OBJ 

A OBJ OBJ 

A D D 

HW = Handwritten Marginalia 

W/O = Morgan Stanley is without sufficient 

information to Admit or Deny 

RFA4 RFA5 RFAB 

D D -

D D D 

D D -

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

D D D 

D D -

D D D 

OBJ OBJ A 

D D D 

A-HW 

D D D- Balance 

OBJ OBJ A 

D D D 

D D D 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

D D D 

D D D 

OBJ OBJ A 

OBJ OBJ A 

D D -

OBJ= Object 
I = Document is incomplete 16div-008598



CPH 14 

CPH 16 

CPH 17 

CPH 24 

CPH 25 

CPH 26 

CPH 27 

CPH 28 

CPH 29 

CPH 31 

CPH 32 

CPH 33 

CPH 34 

CPH 35 

CPH 36 

CPH 37 

CPH 38 

CPH 61 

CPH 62 

CPH 64 

CPH 65 

CPH 66 

CPH 67 

CPH 68 

CPH 69 

CPH 70 

CPH 71 

CPH 72 

CPH 74 

CPH 75 

CPH 76 

CPH 78 

CPH 79 

CPH 80 

A=Admit 

D =Deny 

MSC 0016944-
0016945 

MSC 0028858 

MSC 00375-
00381 

DPW000001-
000002 

CPH 1412961-
1413007 

MSC 0026219 

MSC 0080440-
0081556 

CPH 0635893 

CPH 0635894-
0635895 

MSC 0029176 

CPH 0520973-

0520974 

CPH 1257351 

CPH 0639323-
0639327 

MSC 0045317-
0045318 

MSC 0041766-
0041858 

CPH 0284977-
0285008 

CPH 0283484 

MSC 0028423 

CPH 0088703 

CPH 0038717 

MSC 0063827-
0063833 

MSC 0003995-
0004001 

MSC 0003894-
0003930 

SB 237825-
237830 

MSC 0005984-
0005995 

MSC 0064865-

0064866 

MSC 0080356-
0080358 

SB 0018203-

0018288 

MSC 0025829-
0025886 

MSC 0039543 

MSC 0031855-
0031856 

CPH 0465134 

Response to CPH 6th Request for Admission: 

Table A 

A D D 

D D D 

A D D 

A D D 

A D D 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A D D 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 
HW W/O D D 

A D D 

W/O D D 

W/O D D 

A OBJ OBJ 

A D D 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

HW A OBJ OBJ 

A OBJ OBJ 

HW A D D 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A D D 

HW = Handwritten Marginalia 

W/O = Morgan Stanley is without sufficient 

information to Admit or Deny 

D D D 
D D -

D D -

D D D 

D D -

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ -

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

D D -

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

D D -

D D -

D D -
D D -

OBJ OBJ A 

D D -

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

D D D 

OBJ OBJ A 
OBJ OBJ A 

OBJ OBJ A 

D D -

OBJ= Object 

I = Document is incomplete 16div-008599



CPH 81 

CPH 81-A 

CPH 82 

CPH 83 

CPH 84 

CPH 84-A 

CPH 85 

CPH 86 

CPH 87 

CPH 88 

CPH 89 

CPH 90 

CPH 91 

CPH 92 

CPH 93 

CPH 94 

CPH 95 

CPH 96 

CPH 97 

CPH 98 

CPH 99 

CPH 100 

CPH 110 

CPH 111 

CPH 112 

CPH 115 

CPH 117 

CPH 120 

CPH 121 

CPH 122 

CPH 124 

CPH 125 

A=�dmit 

D =Deny 

MSC 0036393-
0036395 

CPH 0469477-
0469561 

MSC 0033255-
0033263 

MSC 0036347-
0036349 

MSC 0045112-
0045113 

MSC 0035967-
0035969 

MSC 0031791-
0031799 

MSC 0083960-
0084026 

CPH 1332631-
1322633 

MSC 0003389-
0003415 

CPH 0472488-
0472496 

MSC 0033910-
0033911 

CPH 0482089-
0482098 

MSC 0062860-
0062896 

CPH 0038670-
0038676 

CPH 0038700-
0038706 

CPH 0129613-
0129616 

CPH 0038700-
0038706 

CPH 0038523-
0038524 

CPH 0012522-

0012524 

CPH 1145796 

CPH 0039327; 

CPH 0038707 

CPH 0012464-
0012466 

MSC 0004673-
004702 

Response to CPH 6th Request for Admission: 

Table A 

A OBJ OBJ 

D D D 

A OBJ OBJ 
D D D 

A OBJ OBJ 

D D D 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 
D D D 

A OBJ OBJ 

D D D 
D D D 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

D D D 

A OBJ OBJ 

HW A D D 

HW A D D 

HW A D D 

HW A D D 

HW A D D 

A D D 
HW A D D 

HW A D D 

A D D 

A OBJ OBJ 

HW = Handwritten Marginalia 

W/O = Morgan Stanley is without sufficient 

information to Admit or Deny 

OBJ OBJ A 

D D D 

OBJ OBJ A 

D D D 

OBJ OBJ A 

D D D 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

D D D 

OBJ OBJ A 

D D D 

D D D 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

D D D 

OBJ OBJ A 

D D -

D D -

D D -

D D -

D D -

D D -

D D -

D D D 

D D -

OBJ OBJ A 

OBJ = Object 

I = Document is incomplete 16div-008600



CPH 126 

CPH 128 

CPH 129 

CPH 130 

CPH 131 

CPH 132 

CPH 133 

CPH 135 

CPH 136 

CPH 137 

CPH 138 

CPH 139 

CPH 140 

CPH 141 

CPH 142 

CPH 143 

CPH 144 

CPH 145 

CPH 146 

CPH 148 

CPH 149 

CPH 150 

CPH 151 

CPH 152 

CPH 153 

CPH 154 

CPH 155 

CPH 156 

CPH 157 

CPH 160 

A=Admit 

D =Deny 

MSC 0042248-
0042275 

MSC 0029199-
0029201 

MSC 0000513-
0000541 

CPH 0251869-

0251889 

CPH 0251890-
0251985 

CPH 0636135-
0636136 

MSC 0059244-

0059266 

MSC 0063735-
0063804 

MSC 0083748-
0083904 

MSC 0039543 

CPH 1411216-
1411300 

MSC 0026540-
0026544 

CPH 0483399-
0483407 

CPH 0483341-
0483350 

CPH 0253547-
0253555 

CPH 1026942-
1026953 

MSC 0016944 

MSC 0028214-

0028271 

MSC 0080325-
0080333 

MSC 0047892 

MSC 0047893 

CPH 0470006-
0470016 

MSC 0065651-
0065784 

CPH 1145796 

MSC 0018885-

0018942 

CPH 1258265-
1258266 

CPH 1346133-
1346250 

CPH 1346276-
1346342 

MSC 0018702-
0018703 

MSC 0003143 

Response to CPH 6th Request for Admission: 

Table A 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

HW A D D 

A OBJ OBJ 

HW A D D 

A OBJ OBJ 

A D D 

A OBJ OBJ 

A OBJ OBJ 

A D D 

HW A OBJ OBJ 

HW A D D 

HW A D D 

HW A D D 

A D D 
lncomp. A D D 

HW A OBJ OBJ 

HW A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

HW A OBJ OBJ 

HW A OBJ OBJ 
HW A D D 

HW A OBJ OBJ 

W/O D D 

A OBJ OBJ 

A D D 

HW A D D 
HW A D D 

HW = Handwritten Marginalia 

W/O = Morgan Stanley is without sufficient 

information to Admit or Deny 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

D D D 

OBJ OBJ A 

D D -

OBJ OBJ A 

D D D 

OBJ OBJ A 
OBJ OBJ A 

D D D 

OBJ OBJ A 

D D D 

D D D 

D D D 

D D D 

D D D 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

D D -

OBJ OBJ A 

D D -

OBJ OBJ A 

D D D 

D D -

D D D 

OBJ= Object 

I = Document is incomplete 16div-008601



CPH 162 

CPH 163 

CPH 164 

CPH 165 

CPH 166 

CPH 167 

CPH 168 

CPH 169 

CPH 170 

CPH 171 

CPH 172 

CPH 173 

CPH I 174 

CPH 175 

CPH 176 

CPH 177 

CPH 178 

CPH 179 

CPH 180 

CPH 181 

CPH 182 

CPH 183 

CPH 184 

CPH 186 

CPH 187 

CPH 187-A 

CPH 188 

CPH 189 

CPH 190 

CPH 194 

CPH 195 

CPH 196 

CPH 200 

CPH 202 

A=Admit 

D =Deny 

MSC 0026888-
0026891 

MSC 0080427-
0080430 

MSC 0045133-

00445139 

MSC 0045102-
00445108 

MSC 0044556-
0044573 

MSC 0042538-
0042540 

MSC 0044462 

MSC 0043129 

MSC 0042570 

MSC 0085779 

MSC 0084771-
0084778 

CPH 0635892-
0635895 

MSC 0029194-
0029196 

MSC 0006284-

0006335 

MSC 0004703-
0004723 

MSC 0063286-
006330 

MSC 0041901-
0041912 

MSC 0041870-
0041888 

CPH 0254621-
0254640 

CPH 1408952-

1408956 

CPH 0642933-
0642937 

MSC 0040237-
0040305 

MSC 0085612-

0085613 

CPH 0472360-

0472361 

MSC 0003931 

Response to CPH 6th Request for Admission: 

Table A 

HW A D D 

A OBJ OBJ 

A OBJ OBJ 

D D D 

A OBJ OBJ 

D D D 

D D D 

A OBJ OBJ 

W/O D D 

D D D 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

D D D 

D D D 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A D D 

A D D 

A OBJ OBJ 

D D D 

A OBJ OBJ 

A OBJ OBJ 

A D D 

A OBJ OBJ 

A OBJ OBJ 

D D D 

D D D 

A D D 

A OBJ OBJ 

HW A D D 
HW A OBJ OBJ 

HW = Handwritten Marginalia 

W/O = Morgan Stanley is without sufficient 

information to Admit or Deny 

D D -

OBJ OBJ A 

OBJ OBJ A 

D D D 

OBJ OBJ A 

D D D 

D D D 

OBJ OBJ A 

D D D 

D D D 

OBJ OBJ A 
OBJ OBJ A 

OBJ OBJ A 

D D D 

D D D 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

D D D 

D D D 

OBJ OBJ A 

D D D 

OBJ OBJ A 

OBJ OBJ A 

D D D 

OBJ OBJ A 

OBJ OBJ A 

D D D 

D D D 

D D D 

OBJ OBJ A 

D D -

OBJ OBJ A 

OBJ = Object 

I = Document is incomplete 16div-008602



CPH 203 

CPH 204 

CPH 205 

CPH 207 

CPH 208 

CPH 209 

CPH 210 

CPH 211 

CPH 212 

CPH 213 

CPH 214 

CPH 215 

CPH 217 

CPH 217-A 

CPH 218 

CPH 218-A 

CPH 219 

CPH 220 

CPH 221 

CPH 222 

CPH 223 

CPH 224 

CPH 225 

CPH 226 

CPH 227 

CPH 228 

CPH 229 

CPH 230 

CPH 232 

A = Admit 

D = Deny 

MSC 0042314-
0042327 

MSC 0042328-
0042341 

MSC 0004005-
0004007 

CPH 0471614-
0471629 

CPH 0632817-
0632905 

CPH 1348404-
1348475 

CPH 0632981-

0632981 

CPH 0633012-

0633049 

CPH 1257349-
1257349 

MSC 0029159-
0029162 

CPH 1257359 

MSC 0045665-
0045758 

MSC 0080431-
0080434 

MSC 0004724-
0004728 

MSC 0045760-
0045761 

MSC 0036347-
0036349 

CPH 0467090-

0467126 

MSC 0045474-
0045475 

MSC 0003431-
0003464 

MSC 0042482-
0042483 

CPH 0147626-
0147627 

CPH 0147608-
0147616 

CPH 0639174-
0639182 

MSC 0085750-
0085751 

MSC 0085763-
0085765 

CPH 0635890-
0635891 

MSC 0085589-
0085609 

Response to CPH 6th Request for Admission: 

Table A 

A OBJ OBJ 

A OBJ OBJ 

W/O D D 

A OBJ OBJ 

A D D 

A D D 

A D D 

A D D 

A OBJ OBJ 

A D D 

A OBJ OBJ 

A D D 

A D D 

A OBJ OBJ 

HW A D D 

A OBJ OBJ 

A OBJ OBJ 

A D D 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

D D D 

A D D 

A D D 

A D D 

A OBJ OBJ 

A OBJ OBJ 

A D D 

A OBJ OBJ 

HW = Handwritten Marginalia 

W/O = Morgan Stanley is without sufficient 
information to Admit or Deny 

OBJ OBJ A 

OBJ OBJ A 

D D D 

OBJ OBJ A 

D D -

D D D 

D D D 

D D D 

OBJ OBJ A 

D D D 

OBJ OBJ A 

D D D 

D D D 

OBJ OBJ A 

D D D 

OBJ OBJ A 

OBJ OBJ A 

D D D 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

D D D 

D D -

D D -

D D -

OBJ OBJ A 

OBJ OBJ A 

D D D 

OBJ OBJ A 

OBJ= Object 

I = Document is incomplete 16div-008603



CPH 233 

CPH 234 

CPH 235 

CPH 238 

CPH 242 

CPH 243 

CPH 244 

CPH 245 

CPH 246 

CPH 247 

CPH 248 

CPH 249 

CPH 250 

CPH 251 

CPH 252 

CPH 255 

CPH 256 

CPH 257 

CPH 258 

CPH 260 

CPH 261 

CPH 262 

CPH 263 

CPH 264 

CPH 265 

CPH 266 

CPH 272 

CPH 273 

CPH 274 

CPH 275 

A= Admit 

D =Deny 

MSC 0085274-
0085283 

MSC 0084771-
0084778 

MSC 0085726-
0085727 

CPH 1412552-

1412570 

MSC 0045156 

MSC 0026587-
0026588 

MSC 0031982-
0031984 

MSC 0043210 

CPH 0473192-
0473193 

MSC 0004132-
0004143 

MSC 0085175-
0085181 

MSC 0036633-
0036634 

CPH 0146467 

MSC 0005547-
0005599 

MSC 0019638-
0019725 

MSC 0045317-
0045318 

MSC 0019097-
0019114 

FUNB 021139 

FUNB 021243 

CPH 0485371-
0485376 

MSC 0024383-
0024451 

MSC 0018660-
0018725 

MSC 0018730-
0018731 

MSC 0024863 

MSC 0024864-
0024866 

CPH 1349253-
1349282 

CPH 0473148-

0473165 

MSC 0023225-

0023229 

MSC 0054921-

0054925 

MSC 0001575-
0001579 

Response to CPH 6th Request for Admission: 

Table A 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

HW A D D 

A OBJ OBJ 

HW A D D 

A OBJ OBJ 

A OBJ OBJ 

HW A OBJ OBJ 

HW A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A D D 

A D D 

A OBJ OBJ 

A D D 

A D D 

A D D 

A D D 

A D D 

HW W/O D D 

HW W/O D D 

W/O D D 

W/O D D 

HW A OBJ OBJ 

A OBJ OBJ 

A D D 

A D D 

A OBJ OBJ 

HW = Handwritten Marginalia 

W/O = Morgan Stanley is without sufficient 

information to Admit or Deny 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

D D D 

OBJ OBJ A 

D D D 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

D D D 

D D D 

OBJ OBJ A 

D D D 

D D D 

D D D 

D D D 

D D D 

D D D 

D D D 

D D D 

D D D 

OBJ OBJ A 

OBJ OBJ A 

D D -

D D -

OBJ OBJ A 

OBJ= Object 

I = Document is incomplete 16div-008604



CPH 277 

CPH 278 

CPH 279 

CPH 280 

CPH 281 

CPH 284 

A=Admit 

D =Deny 

MSC 0004673-
0004702 

MSC 0036700-

0036720 
MSC 0006375-
0006432 

MSC 0018885-
0018942 

MSC 0059244-

0059266 

MSC 0025887 

MSC 0015896-
0015970 

MSC 0015626-
0015703 

MSC 0020477-

0020552 

MSC 0061553-

0061621 

MSC 0061191-
0061251 

MSC 0067528-
0067602 

MSC 0072800-
0072863 

MSC 0073484-

0073562 

MSC 0067258-
0067341 

MSC 0087405-
0087490 

MSC 0070445-

0070542 

MSC 0086753-
0086799 

MSC 0092043-
0092076 

MSC 0092077-

0092111 

MSC 0092032-

0092042 

MSC 0092146-
0092177 

MSC 0092178-
0092188 

MSC 0092112-

0092133 

MSC 0092134-

0092145 

Response to CPH 6th Request for Admission: 

Table A 

A OBJ OBJ 

A D D 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A D D 

W/O D D 

lncomp. W/O D D 

W/O D D 

W/O D D 

lncomp. W/O D D 

W/O D D 

lncomp. W/O D D 

W/O D D 

W/O D D 

W/O D D 

W/O D D 

lncomp. W/O D D 

W/O D D 

W/O D D 

W/O D D 

W/O D D 

W/O D D 

W/O D D 

W/O D D 

HW = Handwritten Marginalia 

W/O = Morgan Stanley is without sufficient 

information to Admit or Deny 

OBJ OBJ A 

A-HW 
D D D - Balance 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

D D -

D D -

D D -

D D -

D D -

D D -

D D -

D D -

D D -

D D -

D D -

D D -

D D -

D D -

D D -

D D -

D D -

D D -

D D -

D D -

OBJ= Object 

I = Document is incomplete 16div-008605



Response to CPH 6th Request For Admission: Table B 

Bates RFA6 RFA7 

MSC 0084771-0084778 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0084779-0084792 A (per 11 /5 Order) A (per 11 /5 Order) 

MSC 0084793-0084811 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0084812-0084813 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0084814-0084820 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0084821-0084826 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0084827-0084832 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0084833-0084834 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0084835-0084844 A (per 11 /5 Order) A (per 11 /5 Order) 

MSC 0084845-0084859 A (per 11 /5 Order) A (per 11 /5 Order) 

MSC 0084860-0084861 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0084862-0084870 A (per 11 /5 Order) A (per 11 /5 Order) 

MSC 0084871-0084887 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0084888-0084905 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0084906-0084910 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0084911-0084926 A (per 11 /5 Order) A (per 11 /5 Order) 

MSC 0084927-0084946 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 008494 7-0084960 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0084961-0084975 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0084976-0084994 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0084995-0085012 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0085013-0085033 A (per 11/5 Order) A (per 11/5 Order) 

MSC 0085034-0085055 A (per 11/5 Order) A (per 11/5 Order) 

MSC 0085056-0085057 A (per 11/5 Order) A (per 11/5 Order) 

MSC 0085058-0085075 A (per 11/5 Order) A (per 11/5 Order) 

MSC 0085076-0085098 A (per 11/5 Order) A (per 11/5 Order) 

MSC 0085099-0085108 A (per 11/5 Order) A (per 11 /5 Order) 

A=Admit 
16div-008606



Response to CPH 6th Request For Admission: Table B 

MSC 0085109-0085122 A (per 11 /5 Order) A (per 11 /5 Order) 

MSC 0085123-0085136 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0085137-0085153 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0085154-0085174 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0085175-0085191 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0085192-0085206 A (per 11/5 Order) A (per 11/5 Order) 

MSC 0085207-0085231 A (per 11/5 Order) A (per 11/5 Order) 

MSC 0085232-0085250 A (per 11/5 Order) A (per 11/5 Order) 

MSC 0085251-0085273 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0085274-0085297 A (per 11 /5 Order) A (per 11 /5 Order) 

MSC 0085298-0085314 A (per 11 /5 Order) A (per 11 /5 Order) 

MSC 0085315-0085333 A (per 11 /5 Order) A (per 11 /5 Order) 

MSC 0085334-0085351 A (per 11 /5 Order) A (per 11 /5 Order) 

MSC 0085352-0085357 A (per 11/5 Order) A (per 11/5 Order) 

MSC 0085358-0085373 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0085374-0085390 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0085391-0085402 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0085403-0085419 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0085420-0085435 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0085436-0085452 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0085453-0085471 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0085472-0085493 A (per 11 /5 Order) A (per 11 /5 Order) 

MSC 0085494-0085514 A (per 11/5 Order) A (per 11/5 Order) 

MSC 0085515-0085524 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0085525-0085540 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0085541-0085557 A (per 11 /5 Order) A (per 11 /5 Order) 

MSC 0085558-0085571 A (per 11/5 Order) A (per 11/5 Order) 

A=Admit 
16div-008607



Response to CPH 6th Request For Admission: Table B 

MSC 0085572-0085588 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0085589-0085609 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0085610-0085622 A (per 11/5 Order) A (per 11/5 Order) 

MSC 0085623-0085642 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0085643-0085660 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0085661-0085663 A (per 11 /5 Order) A (per 11 /5 Order) 

MSC 0085664-0085684 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0085685-0085699 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0085700-0085721 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0085722-0085747 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0085748-0085760 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0085761-0085776 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0085777-0085783 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0094003-0094007 A (per 11 /5 Order) A (per 11 /5 Order) 

MSC 0094008-0094010 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0094011-0094012 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0094013-0094015 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0094016-0094018 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0094019-0094020 A (per 11/5 Order) A (per 11/5 Order) 

MSC 0094021-0094022 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0094023-0094025 A (per 11/5 Order) A (per 11 /5 Order) 

MSC 0094026-0094028 A (per 11/5 Order) A (per 11/5 Order) 

MSC 0094029-0094032 A (per 11 /5 Order) A (per 11/5 Order) 

MSC 0095652-0095653 A (per 11 /5 Order) A (per 11/5 Order) 

A= Admit 
16div-008608



COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

AGREED ORDER GRANTING MORGAN STANLEY'S MOTION TO EXTEND 

EXPERT DISCOVERY AND SUMMARY JUDGMENT DEADLINES BY ONE WEEK 

THIS CAUSE having come before the Court on November 23, 2004 upon Morgan 

Stanley's Motion to Extend Expert Discovery and Summary Judgment Deadlines by One Week, 

and the Court having been advised of the agreement between the parties, and being otherwise 

fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

1. Morgan Stanley's Motion to Extend Expert Discovery and Summary Judgment 

Deadlines by One Week is GRANTED in part. 

2. The Court's Order of October 14, 2004 shall be amended as follows: 

Initial Expert Disclosures December 7, 2004 

Responsive Expert Disclosures December 17, 2004 

Rebuttal Expert Disclosures December 28, 2004 

Depositions of Experts December 28, 2004-J anuary 14, 2005 

Summary Judgment Briefs December 10, 2004 

Summary Judgment Response Briefs December 23, 2004 

WPB#586777.2 

16div-008609



Summary Judgment Reply Briefs 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Agreed Order Granting Morgan Stanley's Motion to Extend 

Expert Discovery and Summary Judgment Deadlines 
Page 2 

January 6, 2005 

All documents listed above shall be served on or before 5:00 p.m. via facsimile except for 

responsive expert disclosures on December 17, 2004 which shall be served on or before 3 :00 

p.m. via facsimile. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this __ 

day of November, 2004. 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

Rebecca Beynon 

KELLOG, HUBER, HANSEN, TODD & EV ANS, PLLC 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 

Jack Scarola 

SEARCY, DENNEY, SCAROLA, BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Fl 33409 

Jerold S. Solovy 

JENNER & BLOCK, LLC 

One IBM Plaza, Suite 4400 
Chicago, 11 6061 1  

WPB#586777.2 2 

16div-008610



Sherry, Bridget E. 

From: 
�ent: 
fo: 

Subject: 

20041123 Agreed 
Order Granting ... 

DC Sharescan [DSharescan@kirkland.com] 
Tuesday, November 30, 2004 11 :21 AM 
#MS-Coleman - K&E 
Scanned document <2 pages> -- 11/30/2004 11 :21 :00 AM 

(See attached file: 20041123 Agreed Order Granting MS's 
Motion to Extend Expert Discovery and Summary Judgment 
Deadlines by One Week.pdf) 

<font size=2 face="monospace,courier"> 
*********************************************************** 

The information contained in this communication is 
confidential, may be attorney-client privileged, may 
constitute inside information, and is intended only for 
the use of the addressee. It is the property of 
Kirkland & Ellis LLP or Kirkland & Ellis International LLP. 
Unauthorized use, disclosure or copying of this 
communication or any part thereof is strictly prohibited 
and may be unlawful. If you have received this 
communication in error, please notify us immediately by 
return e-mail or by e-mail to postmaster@kirkland.com, and 
�estroy this communication and all copies thereof, 

.ncluding all attachments. 
*********************************************************** 

</font> 

1 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION FOR A FINDING OF 
CONTEMPT AND FOR OTHER RELIEF DUE TO MORGAN STANLEY'S 

DISREGARD OF COURT ORDER 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys, respectfully requests that this 

Court enter an Order finding Morgan Stanley in contempt for its disregard of a discovery Order 

that this Court entered on November 17, 2004. In support of this motion, CPH states as follows: 

1. This motion arises as a result of Morgan Stanley's disregard of this Court's 

November 17, 2004 Order denying Morgan Stanley's motion for protective order concerning 

CPH's sixth set of requests for admission and CPH's notice of taking deposition dated October 

22, 2004 - discovery that seeks authenticity, business record, and authorship information 

concerning certain specified documents. See Ex. A. Because the original scheduled date for the 

deposition had lapsed while Morgan Stanley's motion was pending, on November 22, CPH 

renoticed the deposition to take place on Wednesday, November 24 - the last day to take fact 

discovery. See Ex. B. 

2. Thereafter, Morgan Stanley objected to CPH's deposition notice, contending that 

the notice did not give adequate time before the deposition and was otherwise umeasonable. See 

Ex. C. Morgan Stanley also refused to produce witnesses pursuant to several other deposition 

notices - effectively helping itself to the extension of the discovery cut-off that this Court 

repeatedly has denied Morgan Stanley. 

16div-008612



3. The need for the deposition at issue - and for appropriate sanctions - is 

underscored by Morgan Stanley's Court-ordered response to CPH's sixth set of requests for 

admission - requests that sought admissions on authenticity, business record, and authorship 

issues. See Ex. D. In that response, which Morgan Stanley served on November 22, 2004, 

Morgan Stanley denied or objected to every prong of the business records exception for every 

document that CPH identified (with the exception of the personnel evaluations, as to which this 

Court has entered an Order on the business records issue). Morgan Stanley, however, did not 

explain the basis for any of its myriad objections and denials. 

4. Morgan Stanley's refusal to produce a witness to address authenticity, business 

record, and authorship issues before the discovery cut-off constitutes a willful disregard of this 

Court's November 17 Order denying Morgan Stanley's motion for protective order. 

Consequently, CPH respectfully requests that this Court find Morgan Stanley in contempt, direct 

Morgan Stanley to provide a deposition witness immediately, and to enter an appropriate 

sanction for Morgan Stanley's deliberate disregard of this Court's Order. 

Dated: November 23, 2004 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 606 1 1  
(312) 222-9350 

#1182980 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

By: -�=�2�7 -;1_, 
One oflts Attorl}€ys 

' 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(56 1) 686-6300 

2 16div-008613



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this ·�z-�3 
,
,,day of 

-�/_V_r_.\" __ , 2004. 

JACK SCAROLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 

16div-008614



Joseph Iam10, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W. , Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jem1er & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P .L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

COUNSEL LIST 

16div-008615



11/19/2004 14:08 FAX 

COLEMAN (PARENT) HOLDINGS, INC., 
P1aintiff( s), 

vs. 

MORGAN STANLEY & CO., fNC., 
Defendant(s). 

141001/018 

IN THE FIFTEENTH JUD1C1AL CIRCUIT 
IN AND FOR PALM BEACH COlJNTY, 
FLORIDA 

CASE NO. CA 03-5045 Al 

ORDER O� MORGAN STANLEY & CO. INC.'S MOTION FOR PROTECTIVE 
ORDER CONCER.NING COLEMAN (PARENT) HOLDINGS INC.'S SIXTH SET OF 

REQUESTS FOR ADMISSION AND CPH'S NOTICE OF TAKING DEPOSITION 
DA TED OCTOBER 22, 2004 

THIS CAUSE came before the Court November 16, 2004 on Morgan Stanley & Co. 

fnc.'s Motion for ProtectiYe Order Concerning Coleman (Parent) Holdings Inc.'s Sixth Set of 

Requests for Admission and CPH's Notice of Taking Deposition Dated October 22, 2004. 
Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Morgan Stanley & Co. Inc.'s i\1otion for 

Protecti\'c Order Concerning Coleman (Parent) Holdings Inc.'s Sixth Set of Requests for 
Admission and CPH's Notice of Taking Deposition Dz:ober 22, 2004 is Denied. 

DONE AND ORDERED i11 West Palm Bea/ /m Beach County, Florida this 

day of November, 2004. 

� 
ELIZABETH T. MAASS 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 

West Pa1m Beach, FL 33401 

Thomas D. Yannucci 
65 5 15th Street, NVl, Suite 1200 
Washington DC 20005 

Circuit Court Judge 

\: 
) ; . ... 
.,_,; ·.• � -.. , EXHIBIT 

I A 
16div-008616



11119/2004 14:09 FAX 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 

vVest Palm Beach, FL 33409 

Jerold S. So1ovy, Esq. 
One IBM Plaza, Suite 4400 

Chicago, II 60611 

Mark C. Hansen, Esq. 
1615 M Street, N\V , Suite 400 

Washington, DC 20036 

141002/UlB 
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To: 

COLEMAN (PARENT) HOLDINGS INC. , 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC. , 
Defendant. 

IN THE FIFTEENTH JUDICIAL 
CIRCUIT IN AND FOR PALM 
BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

AMENDED NOTICE OF TAKING DEPOSITION 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 Washington, D.C. 20005 West Palm Beach, FL 33401 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings, Inc. will take the 
deposition upon oral examination of the following parties and witnesses pursuant to 
Florida Rule of Civil Procedure 1.310 on the dates set forth below: 

DEPONENT 
Morgan Stanley & Co. on topics identified 
on Exhibit A. 

DATE AND TIME 
November 24, 2004 at 9:30 a.m. 

The deposition will be recorded by stenographic means at the offices of Esquire 
Deposition Services, 216 E. 45th Street, gth floor, New York, New York 10017-3004. The 
deposition will be taken before a person authorized to administer oaths and will continue 
day to day until complete. 

EXHIBIT 

I B 

16div-008618



I HEREBY CERTIFY that a true and correct copy of the foregoing has been 
served by facsimile and Federal Express to all counsel on the attached Service List, this 
22nd day of November, 2004. 

Dated: November 22, 2004 

Jerold S. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

�.we� 
One oflts Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 33409 
(561) 686-6300 

16div-008619



EXHIBIT A 

You are hereby requested to respond to the following topics pursuant to 

the definitions set forth below. 

RULE 1.310 TOPICS 

1. The authenticity, source, creation, use, maintenance, and business purpose 

of documents produced and/or authored by Morgan Stanley and/or MSSF, bearing the 

following deposition exhibit number and/or Bates numbers, and information contained 

therein: 

DEP DEP DEP 

EXHIBIT BATES RANGE EXHIBIT BATES RANGE EXHIBIT BATES RANGE 

# # # 
MSC 0015896-
0015970 

MSC 0092146-
0092177 

CPH 
MSC 0028858 

016 

MSC 0015626- MSC 0092032-
0092042 

CPH 
MS 00375-00381 

017 0015703 
MSC 0092178- CPH DPW000001 -MSC 0020477- 0092188 024 000002 0020552 

MSC 0061553· MSC 0092112· 
0092133 

CPH 
NfA 

025 0061621 
MSC 0092134- CPH CPH1412961· MSC 0061191- 0092145 026 1413007 0061251 

MSC 0067528- CPH MSC 0080435-
003 0080437 

CPH 
MSC 0026219 

027 0067602 
CPH MSC 0031171- CPH MSC 0081555-MSC 0072800- 004 0031176 028 0080760 0072863 
CPH MSC 0031177- CPH MSC 0080440 -MSC 0073484- 005 0031220 029 0081556 0073562 

MSC 0067258- CPH MSC 0080438-
006 0080439 

CPH 
CPH0635893 

031 0067341 
MSC 0087405- CPH 

CP 026286-026370 
009 

CPH CPH0635894 • 

032 0635895 0087490 
MSC 0070445- CPH 

CP 033169-033240 
010 

CPH 
MSC 0029176 

033 0070542 
CPH SASMF 10699- CPH CPH0520973 • MSC 0086753- 011 10705 034 0520974 

0086799 
MSC 0092043-
0092076 

CPH CPH 0012526-
012 0012527 

CPH 
CPH1257351 

035 

CPH CPH 0635991- CPH CPH0639323 -

MSC 0092077- 013 0635992 036 0639327 

0092111 
CPH MSC 0016944- CPH MSC 0045317 • 

014 0016945 037 0045318 
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DEP DEP DEP 

EXHIBIT BATES RANGE EXHIBIT BATES RANGE EXHIBIT BATES RANGE 

# # # 
CPH MSC 0041766 - CPH MSC 0033255 - CPH CPH0038523 -

038 0041858 064 033263 117 0038524 

CPH CPH0284977-
061 0285008 

CPH 
NIA 

084A 
CPH CPH0012522 -

120 0012524 

CPH 
CPH0283484 

062 
CPH MSC 0036347-

085 0036349 
CPH 

CPH1145796 
121 

CPH 
MSC 0028423 

064 
CPH MSC 0045112 -

086 0045113 
CPH CPH0039327, 

122 CPH0038707 

CPH 
CPH0088703 

065 
CPH MSC 0035967· 

087 0035969 
CPH CPH0039327, 

122 CPH0038707 

CPH 
CPH0038717 

066 
CPH MSC 0031791 -

088 0031799 
CPH CPH0012464-

124 0012466 

CPH CPH0063827- CPH MSC 0063960 - CPH MSC 0004673 • 

067 0063833 089 0084026 125 0004702 

CPH MSC 0003995- CPH CPH1332631 - CPH MSC 0042246 • 

068 0004001 090 1335633 126 0042275 

CPH MSC 0003894-
069 0003930 

CPH 
N/A 

091 
CPH MSC 0029199 • 

128 0029201 

CPH 
SB237825-237830 

070 
CPH MSC 0003389 -

092 0003415 
CPH MSC 000513 • 

129 000541 

CPH MSC 0005984· 
071 0005995 

CPH 
NIA 

093 
CPH CPH0251869 -

130 0251889 

CPH MSC 0064865-
072 0064866 

CPH 
NIA 

094 
CPH CPH0251890 -

131 0251985 

CPH MSC 0080356- CPH MSC 0036112- CPH CPH0636135-
074 0080358 095 0036113 132 0636136 

CPH 
SB0018202-0018288 

075 
CPH CPH0472486 -

096 0472496 
CPH MSC 0059244-

133 0059266 

CPH MSC 0025829- CPH MSC 0033910- CPH MSC 0063735 -
076 0025886 097 0033911 135 0063804 

CPH 
MSC 0039543 

078 
CPH CPH0482089 -

098 0462098 
CPH MSC 0083748-

136 0083904 

CPH MSC 0031855-
079 0031856 

CPH 
N/A 

099 
CPH 

MSC 0039543 
137 

CPH 
CPH0465134 

060 
CPH MSC 0062860 -

100 0062896 
CPH CPH1411216 -

138 1411300 

CPH MSC 0036393 - CPH CPH0038670 - CPH MSC 0026540 -
081 0036395 110 0038676 139 0026544 

CPH 
NIA 

081A 
CPH CPH0038700 -

111 0038706 
CPH CPH0483399 -

140 0483407 

CPH CPH0469477- CPH CPH0129613 - CPH CPH 0483341 -
082 0469561 112 0129616 141 0483350 

CPH 
NIA 

083 

CPH CPH0038700 -

115 0036706 
CPH CPH 0253547 -· 

142 0253555 
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DEP DEP 

EXHIBIT BATES RANGE EXHIBIT 

# # 
CPH CPH1026942- CPH 

143 1026953 169 

CPH 
MSC 0016944 

144 

CPH 
170 

CPH MSC 0028214 - CPH 

145 0028271 171 

CPH MSC 0080325 -- CPH 

146 0080333 172 

CPH 
MSC 0047892 

148 

CPH 
173 

CPH 
MSC 0047893 

149 

CPH 
174 

CPH CPH0470006- CPH 

150 04700016 175 

CPH MSC 0065651 - CPH 
151 0065784 176 

CPH 
LAB 000043 

152 

CPH 
177 

CPH MSC 0018885- CPH 

153 0018942 178 

CPH CPH1258265 -- CPH 
154 1258266 179 

CPH CPH1346133 -- CPH 
155 1346250 180 

CPH CPH1346276 -- CPH 
156 1346342 181 

CPH MSC 0018702 -- CPH 
157 0018703 182 

CPH 
MSC 0003143 

160 

CPH 
183 

CPH MSC 0026888 -- CPH 

162 0026891 184 

CPH MSC 0080427 -- CPH 

163 0080430 186 

CPH MSC 0045133- CPH 

164 0045139 187 

CPH 
N/A 

165 

CPH 
187A 

CPH MSC 0045102- CPH 

166 0045108 188 

CPH 
N/A 

167 

CPH 
189 

CPH 
N/A 

168 

CPH 
190 

BATES RANGE 
. 

MSC 0044556-
0044573 

MSC 0042538-
0042540 

N/A 

MSC 0044462 

MSC 0043129 

MSC 0042570 

N/A 

N/A 

MSC 0085779 

MSC 0084771-
0084778 

CPH0635892-
0635895 

MSC 0029194-
0029196 

MSC 0006284· 
0006335 

CPH 1089795-
1089815 

MSC 0063286-
0063330 

N/A 

MSC 0041901-
0041912 

MSC 0041870-
0041888 

CP0254621-0254640 

CPH1408952-
1408956 

CPH0642933-
0642937 

NIA 

DEP 

EXHIBIT 

# 
CPH 

194 

CPH 
195 

CPH 
196 

CPH 
200 

CPH 
202 

CPH 
203 

CPH 
204 

CPH 
205 

CPH 
207 

CPH 
208 

CPH 
209 

CPH 
210 

CPH 
211 

CPH 
212 

CPH 
213 

CPH 
214 

CPH 
215 

CPH 
217 

CPH 
217A 

CPH 
218 

CPH 
218A 

CPH 
219 

BATES RANGE 

N/A 

MSC 0040237 -
0040305 

MSC 085612-
0085613 

CPH0472360-
0472361 

MSC 0003931 

MSC 0042314-
0042327 

MSC 0042328· 
0042341 

MSC 0004005· 
004007 

CPH0471614-
0471629 

CPH632817-
0632905 

CPH1348404-
1348475 

' '  ' '  

--

CPH0632981 

CPH0633012· 
0633049 

CPH1257349 

MSC 0029159-
0029162 

CPH127359 

N/A 

MSC 0045665-
0045758 

MSC 0080431-
0080434 

MSC 0004724-
0004728 

MSC 0045760· 
0045761 

MSC 0036347· 
0036349 
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DEP 
EXHIBIT BATES RANGE 

# 
CPH CPH0467090-

220 0467126 

CPH MSC 0045474-
221 0045475 

CPH MSC 0003431-
222 0003464 

CPH MSC 0042482-
223 0042483 

CPH 
N/A 

224 

CPH CPH 0147626-
225 0147627 

CPH CPH 0147607-
226 0147616 

CPH CPH 0639174-
227 0639182 

CPH MSC 0085750-
228 0085751 

CPH MSC 0085763-
229 0085765 

CPH CPH 0635890-
230 0635891 

CPH MSC 0085589-
232 0085609 

CPH MSC 0085274-

233 0085283 

CPH MSC 0084771-
234 0084778 

CPH MSC 0085726-
235 0085727 

CPH CPH 1412552-
238 1412570 

CPH 
MSC 0045156 

242 

CPH MSC 0026587· 
243 0026588 

CPH MSC 0031982· 
244 0031984 

CPH 
MSC 0043210 

245 

CPH CPH 0473192-

246 0473193 

CPH MSC 0004132-

247 0004143 

DEP 

EXHIBIT 

# 
CPH 

248 

CPH 
249 

CPH 
250 

CPH 
251 

CPH 
252 

CPH 
255 

CPH 
256 

CPH 
257 

CPH 
258 

CPH 
260 

CPH 
261 

CPH 
262 

CPH 
263 

CPH 
264 

CPH 
265 

CPH 
266 

CPH 
272 

CPH 
273 

CPH 
274 

CPH 
275 

CPH 
277 

CPH 
278 

DEP 

BATES RANGE EXHIBIT BATES RANGE 

# 
MSC 0085175-
0085181 

CPH 
MSC 006375-006432 

279 

MSC 0036633· CPH MSC 0018885-
0036634 280 0018942 

CPH 0146467 
CPH MSC 0059244-

281 0059266 

MSC 0005547· 
0005599 

CPH 
MSC 0025887 

284 

MSC 0019638-
0019725 

MS 013 
MSC 0027828· 
0027829 

MSC 0045317· 
0045318 

MS 040 
MSC 0000001-
0000175 

MSC 0019097-
0019116 

MS 048 
CPH 0041655· 

0041661 

FUNB 021139 MS057 
FUNB 016564· 
016567 

FUNB 021243 MS 079 CPH 0467007 

CPH 0485371-
0485376 

MS 080 
CPH 1426289-

1426296 

MSC 0024383-
0024451 

MS 081 
CPH 1421814· 

1421817 

MSC 0018660-
0018725 
(18687-88)* 

MS 082 
CPH 1406962-

1406964 

MSC 0018730· 
0018731 

MS 083 
CPH 1427250-

1427253 

MSC 0024863 MS 085 
CPH 1411216-

1411300 

MSC 0024864-
0024866 

MS 115 
MSC 0063805-
0063811 

CPH 1349253-
1349282 

MS 166 
CPH 1326487 • 

1326662 

CPH0473148· 
0473165 

MS 175 
CPH 0482090-

0482098 

MSC 0023225-
0023229 

MS 182 
CPH 1412533-

1412551 

MSC 0054921-
0054925 

MS 183 
CPH 1109095-

1109115 

MSC 0001575· 
0001579 

MS 189 
CPH 1399821-

1399822 

MSC0004673· 
0004702 

MS 194 
CPH 1185762-

1185784 

MSC 0036700· 
0036720 

MS 238 
CPH 1418423-

1418499 
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DEFINITIONS 

1. "CPR" means Coleman (Parent) Holdings, Inc., its predecessors, 

successors, subsidiaries, and present and former officers, directors, and employees. 

2. "Morgan Stanley" means Morgan Stanley & Co., Inc. and any of 

its direct or indirect parents, affiliates, subsidiaries, and present and former officers, 

directors, partners, employees, representatives, and agents. 

3. "MSSF" means Morgan Stanley Senior Funding, Inc. and any of 

its direct or indirect parents, affiliates, subsidiaries, and present and former officers, 

directors, partners, employees, representatives, and agents. 

4. "Documents" shall be given the broad meaning provided in CPLR 

3120 and refers to any form or means, whether physical, visual, or electronic, in or by 

which words, numbers, or ideas are recorded or preserved, whether fixed in tangible 

medium or electronically stored, including any and all drafts of any final document. The 

word "documents" shall include, by way of example and not by way of limitation, all of 

the following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, 

cables, notes, messages, reports, studies, press releases, comparisons, books, accounts, 

checks, audio and video recordings and transcriptions thereof, pleadings, testimony, 

articles, bulletins, pamphlets, brochures, magazines, questionnaires, surveys, charts, 

newspapers, calendars, desk calendars, pocket calendars, lists, logs, publications, notices, 

diagrams, instructions, diaries, minutes for meetings, corporate minutes, orders, 

resolutions, agendas, memorials or notes of oral communications, whether by telephone 

or face-to-face, contracts, agreements, drafts of or proposed contracts or agreements, 
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memoranda of understanding, letters of intent, computer tapes, computer drives or 

memories, computer diskettes or disks, e-mail, CD-ROMs, or any other tangible thing on 

which any handwriting, typing, printing, photostatic, electronic, or other form of 

communication or information is recorded or reproduced, together with all notations on 

any of the foregoing, all originals, file copies, or other unique copies of the foregoing, 

and all versions or drafts thereof, whether used or not. 

5. "You" or "Your" means Morgan Stanley and/or MSSF and any of 

its present and former partners, employees, representatives, and agents. 
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Thomas A Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Iarmo, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View A venue, Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
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& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 
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11/22/04 23:09 FAX 212 446 4900 KIRKLAND & ELLIS LLP ---

KIRKLAND&.. ELLIS LLP 

Thomas A. Clare 
To Call WrltGr Directly: 

207. 879-5993 
tclare@kirkland.com 

BY FACSIMILE 

Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 60611-7603 

ANO AfnLl/\1"0 l'ARTNEl\SHIPS 

Citigroup Center 
153 Eaet 53rd Street 

New York, Ni;iw York 10022-4611 
212 446·4600 

www.kltkland.com 

November 22, 2004 

141002 

Facsimile: 
212 446-4900 

Re: Coleman (Parent) Holdings, Inc. v. Morgatt Stanley & Co., Inc. 

Dear Mike: 

I write in response to your multiple deposition notices and (at least) seven letters sent 
today while I was defending the individual and corporate representative depositions of Mr. 
Petrick and Mr. Bemis was conducting the deposition of Mr. Freed. 

On Friday afternoon, Joe Ianno and I called you and Jeff Shaw from New York to discuss 
the depositions that would be going forward during the week of November 22. We went through 
the schedule of depositions each side could reasonably complete, and I repeated out prior offer to 
pro vi de written responses to the outstancling Rule 1 .3 10 deposition topics. On Sunday evening, I 
con.finned our Friday conversation in a letter and told you that CPH's deposition notices for the 
additional depositions you sent on Friday, November 19 (while we were flying back) were 
served well "fter 6 p.m. EST, and that yonr two-day notice fur those depositions was no . .__ ___ _ 

reasonable notice under Florida law. 

Today you have served Morgan Stanley with at least two additional notices of deposition 
for Wednesday, at 9:30 a.m. in New York, the day before Thanksgiving. 

Chicago 

• A Rule 1.3 lO(b )( 6) deposition on the CPH 7th Request for Production of 
Documents, to which Morgan Stanley has not responded because the request was 
facially improper when filed under the section 768.72(1), Fla. Stat. 

• A Rule L310(b)(6) deposition of Morgan Stanley on the "authenticity, use, 
maintenance, and business purpose" of over 225 documents, consisting of 
thousands of pages. 

EXHIBIT 

Lon0on Los Angeles San Francisco 
c 
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Michael Brody, Esq. 
November 22, 2004 
Page2 

KIRKLAND & ELLIS LLP [4J 003 

In addition to these deposition notices, you "offered" to provide M:r. Fasman for a 
deposition on Wednesday at 9:30 a.m. in response to Morgan Stanley's notice of deposition for 
November 10. CPH declined to appear for the deposition on that date and did not file a motion 
for protective order. Now, you suggest that both parties proceed with inefficient document 
custodian depositions on Wednesday, even though Morgan Stanley just served its responses to 
the 6th RFAs on that subj ect today, and CPH has not yet served its written responses regarding 
documents. That is unreasonable. 

Based on your recent letters and deposition notices, this is the schedule that you propose 
for this week: 

Denonent Reauested Dav Location Start 
Todd Freed CPH November 22 Skadden 9:30 a.m. 
Mitch Petrick CPH November22 Esquire 10:15 a.m. 
Rule 1.3 10 CPH November22 Esquire 10:15 a.m-

(10/8 notice Ex. A Tooics 1-4) 
Rule 1.310 CPH1 November22 Esquire 10:15 a.m. 

(11/22 notice £x_ A re Sllllbeam 
loan historv, tooics 1 and 2) 
Ruth Porat CPH November23 Esquire 8:00 a.m. 
Rule 1.310 CPH November23 Esquire 8:00 a.m. 

(10/18 notice Ex_ D Tooics 1-3) 
Alison Amorison MS November23 Skadden 9:30 a.m. 
Rule 1.310 CPH November24 Esquire 9:30 a.m. 

(1 Il:Z2 notice Ex. A re puniiive 
drunaaes) 
Rule 1.310 CPH November24 Esquire 9:30 a.m. 

(11122 notice EK. A re 

documents) 
Rule 1.310 CPH N0vember24 Esquire 9:30 a.m. 

( l l/22 notice Ex. A re 

Debcntur� tradina, three tooics) 
Rule 1.310 CPH November 24 Esquire 9:30 am. 

(11/22 notice Ex_ A re Coleman 
securities, 3 topics) 

The notice served after hours on Friday night for this! deposition was issued by MAFCO, which is not a pmty to 
this litigation. The replacement notice you served for this deposition on Monday at 12:09 a.m. EST was faxed 
approximately an hour after the deposition was, according you, supposed to begin. 

16div-008628



11/22/04 23:10 FAX 212 446 4900 

Michael Brody, Esq. 
November 22, 2004 
Page3 

Rule l.310(b)(6) 
(Corporate rcprc:ienW.tive re: 

CPH documents) 
Rule 1.31 O(b )(6) 

(Corporate representative on 

credit agreements). 

MS 

MS 

KIRKLAND & ELLIS LLP l4J 004 

November24 Somewhere 9:30 a.m. 
in NYC 

November 24 Somewhere 9:30 a.m. 
in NYC 

Your purported attempts to schedule, on at most two days notice, six depositions in New 
York on Wednesday, November 24 2004, the day before Thanksgiving, for an action that your 
client chose to file in Florida, is unworkable We will proceed with the deposition schedule set 
forth in my November 21 letter. We will continue to work together in good faith to schedule the 
remaining discovery that needs to be completed. 

cc: Joseph Ian.no, Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 
Mark C. Hansen, Esq. (by facsimile) 

Sincerely, 

Thomas A. Clare 
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JN THE FIFTEENTH 
JUDICIAL CIRCUIT IN AND FOR 

PALM BEACH �OUNTY, FLORIDA 

COLEMAN (PARENT) HOLDJNGS, rnc., 
Plaintiff, 

vs. CASE NO: CA 03-5045 Al 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S RESPONSES 
AND OBJEC110NS TO COLEMAN (PARENT) HOLDINGS INC.'S 

SIXTH SET OF REQUESTS FOR ADMISSJ:ON . 

Defendant Morgan Stanley & Co. Incorporated ("MS & Co."), by its attorneys 

and pursuant to Florida Rule of Civil Procedure 1.370, hereby responds and objects to Coleman 

(Parent) Holdings Inc.'s ("CPH") Sixth Set of Requests for Admission. 

INJTIAL OBJECTlONS 

1. MS & Co. objects to CPH's Sixth Set of Requests for Admission, including all 

Definitions, to the extent that they purport to impose upon MS & Co . any requirements that 

exceed or are otherwise inconsistent with the Florida Rules of Civil Procedure or any other 

applicable rule or court order. 

2. MS & Co. objects to CPH's Sixth Set of Requests for Admission to the extent that 

they seek information protected from disclosure by the attorney-client privilege, the work 

product doctrine, or any other applicable privilege, doctrine, immunity or :role. 

3. MS & Co. objects to the definition of ''Morgan Stanley" to the extent that it 

includes MS & Co.' s counsel in this litigation and entities not a party to this fa'ttion. Specifically, 

MS & Co. interprets these definitions to exclude J.(jrkland & Ellis LLP, Carlton Fields, P.A., 

EXHIBIT 

i D 
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; 

Kellogg Huber, Hansen, Todd & Evans, PLLC and affiliates, parents, and others not a party to 

this action. 
.,·J'; 

4. MS & Co. objects to the Requests for Admission as unduly burdensome, abusive, 

· and vexatious, since many of them are duplicative and constitute an unnecessary waste of time 

and concern factual allegations uniquely within the possession of CPH, MAFCO, or third parties, 

which could be confirmed with less expense and burden on the parties through other techniques 

of discovery 

5. In the instances where Morgan Stanley admits to Request One and Request Eight 

for a document, Morgan Stanley objects to the remaining Requests related to the same document 

because such Requests are re<lundant, unduly burdensome, and harassing. 

6. Jn the instances where Morgan Stanley has noted that a document is incomplete, 

the responses below pertain only to the portion of the document identified in the respective 

Requests and Morgan Stanley reserves all other objections. 

7. MS & Co. incorporates, as though fully set forth.therein, these General Objections 

into each of the Responses set forth below. 

RESPONSES 

1. Admit that the documents listed in the attached Exhibits A and B are what they 

purport to be or are otherwise true and authentic copies of original documents within the 

meaning of Florida Evidence Code § 90.901. 

RESPONSE: See the attached Table A. In the instances where there is a 

notation that the document bears handwritten marginalia ("HW"], Morgan Stanley is without 

sufficient information to make any admission and therefore denies the Re�hest with respect to 

the handwritten marginalia. 
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2. Admit that the documents listed in the attached Exhibits A and B were made by 

Morgan Stanley at or near the time of the event recorded within th�� meaning of Florida 
:-,!.� 

Evidence Code § 90.803(6)(a). 

RESPONSE: See the attached Table A. In the instances where there is a 

notation that the document bears handwritten marginalia., Morgan Stanley is without sufficient 

information to make any admission and therefore denies the Request with respect to the 

handwritten marginalia. 

3. Admit that the documents listed in the attached Exhibits A and B were made by 

Morgan Stanley by or from information transmitted by a person with knowledge within the 

meaning of Florida Evidence Code § 90.803(6)(a). 

RESPONSE: See the attached Table A In the instances where there is a 

notation that the document bears handwritten marginalia, Morgan Stanley,,is without sufficient 

information to make any admission and therefore denies the Request with respect to the 

handwritten marginalia. 

4. Admit that the documents listed in the attached Exhibits A and B were kept by 

Morgan Stanley in the course of a regularly conducted business activity within the meaning of 

Florida Evidence Code § 90.803(6)(a). 

RESPONSE: See the attached Table A. In the instances where there is a 

notation that the document bears handwritten marginalia, Morgan Stanley is without sufficient 

information to make any admission and therefore denies the Request with respect to the 

handwritten marginalia. 

5. Admit that it was Morgan Stanley's regular practice to make the documents listed 

in the attached Exhibits A and B within the meaning of Florida Evidence Code§ 90.803(6)(a). 
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RESPONSE: See the attached Table A. In the instances where there is a 

notation that the document bears handwritten marginalia, Morgan Stanley is without sufficient 

information to make any admission and therefore denies the Request with respect to the 

handwritten marginalia. 

6. Admit that the documents being [sic] Bates numbers Morgan Stanley Confidential 

0084771thTough0085783, and Morgan Stanley Confidential 0094003 through 0094032 were 

made by Morgan Stanley at or near the time of the event recorded within the meaning of Flotida 

Evidence Code§ 90.803(6)(a). 

RESPONSE: See the attached Table B. 

7. Adm.it that the documents bearing Bates n�bers Morgan Stanley Confidential 

0084771 through 0085783, and Morgan Stanley Confidentjal 0094003 through 0094032 were 

":';,: 

made by Morgan Stanley by or from information transmitted by a person with knowledge within 

the meaning of Florida Evidence Code§ 90.803(6)(a). 

B. 

RESPONSE: See the attached Table B. 

8. Admit that Morgan Stanley authored the docwnents listed jn the attached Exhibit 

RESPONSE: · See the attached Table A. In the instances where there is a · 

notation that the document bears handwritten marginalia, Morgan Stanley is without sufficient 

information to make any admission and therefore denies the Request with respect to the 

handwritten marginalia. Morgan Stanley denies that it "authored" CPH Exhibits 9 and 138 and 

MS Exhibits 85 and 238 {and any other version of the February 1998I)jscussion Materials 
';\l 

provided to CPH on February 23, 1998). Morgan Stanley admits that Sunbeam provided 

Morgan Stanley certain information contained in those exlubits, that other information in those 

16div-008633
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exhibits was obtained from public records, and that Morgan Stanley assisted Sunbeam in the 

formatting and organization of such infomiation. For MS Exhibit 183 and CPH Exhibit 278, 

Morgan Stanley admits that one of its employees "authored" the handwrltten notations on that 

document, but denies that Morgan Stanley authored the underlying printed text. 
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' 

CERTIFICATE OF SERVICE 

�007 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal�Express on this 22nd 

day ofNovember, 2004. 

Thomas D. Yannucci, P .C. 

Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EVANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington. D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
lncoryorated 

Joseph Ianno. Jr. (FL Bar No. 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Pahn Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach. FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago,Il... 60611 

SERVICE LIST 

la! 008 
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Response to CPH 6th Request for Admission: 
Table A 

MSC 0027828· 

�000 

MS 13 0027629 lncomp, A 0 D D O 
MSC 0000001· 

MS 40 0000175 A D 0 0 D D 
CPH 0041655-

MS 48 0041661 

FUNB016564-
MS 'ST 016567 
MS 79 CPH 0467007 lncomp. 

CPH 1426269- · 

MS 80 01426296 HW 

CPH :1421814-

MS 81 1421817 
CPH 1406962· 

MS 82 1406964 
CPH 1427250-

MS 83 1427253 

CPH 1411216-
MS 85 1411300 

MSC 0063805-
MS 115 0063811 

CPH 1362487-

MS 166 1326662 
CPH 0482090-

MS 175 0482098 
CPH 1412533-

MS 182 1412551 

CPH 1109095-

MS 183 1109115 

CPH 139982.1· 

MS 189 1399822 

CPH 1185762· 

MS 194 1185784 
CPH 1418423-

MS 238 1418499 
MSC 0080435-

CPH 3 0080437 

MSC 0031171· 
CPH 4 0031176 

MSC 0031177-
CPH 5 0031220 

MSC 0060438-
CPH 6 0080439 

CP 026286-
CPH 9 026370 

CP 033169· 
CPH 10 033240 

SASMF 10699-

CPH 11 10705 
CPH 0012526-

CPH 12 0012527 
CPH 0635991-

CPH 13 0635992 

HW 

HW 

HW 

A D D 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A 0 D 
A D D 

A D D 

A OBJ OBJ 

A 0 D 

A 0 D 

A OBJ OBJ 

A D D 

A D D 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A D D 

A D D 

A OBJ OBJ 

A OBJ OBJ 

A D D 
HW = Handwritten Marginalia 

A= Admit 
D =Deny 

W/O = Morgan Stanley is without sufficient 
information to Admit or Deny 

,,,.. --�= 

D 

OBJ 

OBJ 

OBJ 

OBJ 

OBJ 

OBJ 

D 

D 

D 

OBJ 

D 

D 

OBJ 

D 

D 

OBJ 

OBJ 

OBJ 

OBJ 

D 

D 

OBJ 

D 

D 

OBJ A 
OBJ A 

OBJ A 

OBJ A 

OBJ A 

OBJ A 

0 D 

D 

0 D 

OBJ A 

D D 

A·HW 

D D· Balance 

OBJ A 

D D 

D D 

OBJ A 

OBJ A 

OBJ A 

OBJ A 

D D 

D D 

OBJ A 

OBJ A 

D 

OBJ= Object 
I = Document is Incomplete 
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CPH 1 4  

CPH 1 6  

CPH 17 

CPH 24 

CPH 25 

CPH 26 

CPH 27 

CPH 28 

CPH 29 

CPH 31 

CPH 32 

CPH 33 

CPH 34 
CPH 35 

CPH 36 

CPH 37 

CPH 38 

CPH 61 

CPH 62 
CPH 64 

CPH 65 

CPH 66 

CPH 67 

CPH 68 

CPH 69 

CPH 70 

CPH 71 

CPH 72 

CPH 74 

CPH 75 

CPH 76 

CPH 78 

CPH 79 

CPH 80 

A = Admit 
D =  Deny 

MSC 0016944-

0016945 

MSC 0028858 

MSC 00375-

00381 

DPW000001-

000002 

CPH 1 412961-

141 3007 

MSC 0026219 

MSC 0060440-

0081556 

CPH 0635893 

CPH 0635694-

0635895 

MSC 00291 76 

CPH 052.0973-

0520974 

CPH 1 257351 

CPH 0639323-

0639327 

MSC 004531 7· 

00453 1 8  

MSC 0041 766-

0041 858 

CPH 0284977· 

0265008 
CPH 0283484 

MSC 0026423 

CPH 0088703 

CPH 0038717 

MSC 0063827-

0063833 

MSC 0003995· 

0004001 

MSC 0003894-

0003930 

$8 237825· 

237830 

MSC 0005984-
0005995 

MSC 0064865-

0064866 

MSC 0080356-

0060358 

SB 001 8203-
001 8268 

· · ··  MSC 0025629-

0025886 

MSC 0039543 

MSC 0031 855-

0031856 

CPH 0465134 

Response to CPH 6th Request for Admission: 

-

HW 

HW 

HW 

. -

A 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
W/O 

A 

W/O 

W/0 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Table A 

D D 

D 0 

D D 

D D 

D D 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

D D 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

D 0 
D 0 
D 0 

0 0 

OBJ OBJ 

D D 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

D 0 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

D D 

HW = Handwritten Marginalia 
W/O = Morgan Stanley is without sufficient 

information to Admit or Deny 

14] 010 

D D D 

D D -

D D -

... 

D D D 

D D -

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ -

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

D D . 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 
D D . 

D D -

D D -

D D -

OBJ OBJ A 

D D -

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

0 D D 

OBJ OBJ A 

OBJJ OBJ A 
OBJ OBJ A 

D D . 

OBJ = Object 
I = Document is incomplete 
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CPH 81 

CPH 61-A 

CPH 82. 

CPH 83 

CPH 84 
CPH 84-A 

CPH 85 

CPH 86 

CPH 87 

CPH 88 

CPH 89 

CPH 90 

CPH 91 

CPH 92 
CPH 93 

CPH 94 

CPH 95 

CPH 96 

CPH 97 

CPH 98 

CPH 99 

CPH 1 00 

CPH 1 10 

CPH 1 1 1  

CPH 1 12 

CPH 1 1 5  

CPH 1 1 7  

CPH 1 20 

CPH 121 
CPH 122 

CPH 1 24 

CPH 125 

· A = 1'.dmit 
0 = Deny 

MSC 0036393-

0036395 

CPH 0469477-

046956'\ 

MSC 0033255· 

0033263 

MSC 0036347-

0036349 

MSC 00451 12· 
004511 3  
MSC 0035967-

0035969 

MSC 0031791· 

0031799 

MSC 0083960-

0084026 

CPH 1 332631-

1 322633 

MSC 0003389· 

0003415 

CPH 0472488· 

0472496 

MSC 003391 0-
00339 1 1  

CPH 0482089-

0482096 

MSC 0062860· 

0062896 

CPH 0038670-

0038676 

CPH 0038700-

0038706 

CPH 012061l-

0129616 

CPH 0038700-

0038706 

CPH 0038523-

0038524 

CPH 001 2522-

001 252.4 

CPH 1 145796 

CPH 003932.7: 

CPH 0038707 

CPH 0012.464-

001 2466 
MSC 0004673-

004702 

Response to CPH 6th Request for Admission: 
Table A 

A OBJ OBJ 
D D D 

A OBJ OBJ 
D D D 

A OBJ OBJ 
D D 0 

A OBJ OBJ 
A OBJ OBJ 
A OBJ OBJ 
A OBJ OBJ 
A OBJ OBJ 

A OBJ OBJ 
D D D 

A OBJ OBJ 
D D D 

D D D 
A OBJ OBJ 

A OBJ OBJ 
A OBJ OBJ 

A OBJ OBJ 
0 D D 

A OBJ OBJ 
HW A D D 

HW A D 0 

HW A D D 

HW A 0 D 

HW A D D 

A D D 
HW A D D 

HW A D D 

A 0 D 

A OBJ OBJ 

HW = Handwritten Marginalia 
W/O = Morgan Stanley is without sufficient 

information to Admit or Deny 

l(f! V .L .L  

OBJ OBJ A 
D 0 D 

OBJ OBJ A 
0 .·: D D 

. .  

OBJ OBJ A 
D D D 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 
D . 0 D 

OBJ OBJ A 
D D D 
0 0 D 

OBJ OBJ A 
OBJ., OBJ A 
OBJ OBJ A 

OBJ OBJ A 
D D D 

OBJ OBJ A 

D D . 

D D -

D D . 

D D -

D 0 -

0 D -

0 D -

D D D 
J:. 
·..:....-. 

D 0 -

OBJ OBJ A 

OBJ = Object 
I = Document is incomplete 
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CPH 126 

CPH 128 

CPH 129 

CPH 130 

CPH 131 

CPH 132 

CPH 133 

CPH 135 

CPH 136 
CPH 1 37 

CPH 138 

CPH 139 

CPH 140 

CPH 141 

CPH 142 

CPH 143 
CPH 1 44  

CPH 145 

CPH 146 
CPH 148 
CPH 149 

CPH 150 

CPH 151 
CPH 152 

CPH 153 

CPH 1 54  

CPH 155 

CPH 1 56 

CPH 1 57 
CPH 160 

A = Admit 

D =  Deny 

MSC 0042248-
0042275 
MSC 0029199-
0029201 

MSC 0000513· 
0000541 

CPH 0251869· 
0251889 
CPH 0251890-
0251985 

CPH 0636135-
0636136 

MSC 0059244-
0059266 

MSC 0063735-
0063604 
MSC 0083748-
0083904 
MSC 0039543 

CPH 141 1216-
141 1300 

MSC 0026540-
002.6544 

CPH 0463399· 
0483407 
CPH 0483341-
0483350 
CPH 0253547-
0253555 
CPH 1026942-
1026953 
MSC 0016944 

MSC 0028214-
0028271 
MSC 0080325-
0080333 
MSC 0047892 
MSC 0047893 
CPH 0470006-
0470016 
MSC 0065651-
0065784 
CPH 1145796 

MSC 0018885-
0018942 

CPH 1 258265-
1258266 
CPH 1346133-
1346250 
CPH 1346276-
1346342 
MSC 0018702-
001 8703 
MSC 0003143 

Response to CPH 6th Request for Admission: 
Table A 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

HW A D D 

A OBJ OBJ 

HW A D D 

A OBJ OBJ 

A D D 

A OBJ OBJ 
A OBJ OBJ 

A D D 

HW A OBJ OBJ 

HW A D D 

HW A D D 

HW A D 0 

A D D 
lncomp. A D 0 

HW A OBJ OBJ 

HW A OBJ OBJ 
A OBJ OBJ 
A OBJ OBJ 

HW A OBJ OBJ 

HW A OBJ OBJ 
HW A D D 

HW A OBJ OBJ 

W/O 0 D 

A OBJ OBJ 

A 0 D 

HW A 0 D 
HW A D D 

HW = Handwritten Marginalia 
W/O = Morgan Stanley is without sufficient 

information to Admit or Deny 

� 012 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

D D D 

OBJ OBJ A 

D D -

OBJ OBJ . A 

D D D 

OBJ OBJ A 
OBJ OBJ A 

D D D 

OBJ OBJ A 

D 0 D 

D D D 

D - D D 

D D D 
D D 0 

OBJ OBJ A 

OBJ OBJ A 
OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 
D 0 -

OBJ OBJ A 
D D . 

OBJ OBJ A 

D D o 
-

D 0 -

D 0 D 

OBJ = Object 
I = Document is incomplete 
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MSC 0026666-
CPH 162 0026691 

MSC 0080427-
CPH 1 63 0080430 

MSC 0045133-
CPH 164 00445139 
CPH 165 

MSC 0045102.-
CPH 166 00445108 
CPH 1 67 

CPH 168 

MSC 0044556· 
CPH 1 69 0044573 

MSC 0042536-
CPH 170 0042540 
CPH 171 
CPH 1 72 MSC 0044462 
CPH 173 MSC 0043129 
CPH 1 74 MSC 0042570 
CPH 175 
CPH 176 

CPH 177 MSC 0085779 
MSC 0084771-

CPH 178 0084778 

CPH 0635892-
CPH 179 0635895 

MSC 002.9194- ' 
CPH 1 80 0029196 

MSC 0006264-
CPH 181 0006335 

MSC 0004 703-
CPH 1 82 0004723 

MSC 0063266-
CPH 183 006330 
CPH 1 84 

MSC 0041901-
CPH 186 0041912 

MSC 0041870-
CPH 187 0041888 

CPH 0254621 · 

CPH 1 87-A 0254640 

CPH 166 

CPH 169 
CPH 190 
CPH 194 

CPH 195 

CPH 1 96 

CPH 200 
CPH 202 

A = Admit 
D = Deny 

CPH 1408952-
1408956 
CPH 0642933-
0642937 

MSC 0040237 • 

0040305 

MSC 0085612-
0085613 

CPH 0472360· 

0472361 

MSC 0003931 

Response to CPH 6th Request for Admission: 

Table A 

HW A 0 D 

A OBJ OBJ 

A OBJ OBJ 

D D D 

A OBJ OBJ 

D D D 

D D D 

A OBJ OBJ 

W/O 0 D 
D D 0 

A OBJ OBJ 

A OBJ OBJ 
A OBJ OBJ 

D D D 
D D D 
A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A D 0 

A D 0 

A OBJ OBJ 

0 0 D 

A OBJ OBJ 

A OBJ OBJ 

A 0 D 

A OBJ OBJ 

A OBJ OBJ 

D D D 

D D D 

A D D 

A OBJ oaJ 

HW A D D 

HW A OBJ OBJ 

HW = Handwritten Marginalia 
W/O = Morgan Stanley is without sufficient 

information to Admit or Deny 

lttJ 013 

D D -

OBJ OBJ A 

OBJ OBJ A 

D D D 

OBJ OBJ A 
D 0 D 

D D D 

OBJ OBJ A 

D D : D 

D D D 

OBJ OBJ A 
O BJ OBJ A 
OBJ OBJ A 

D 0 0 
D D D 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ . A 

· ·-
o · 0 D 

D D 0 

OBJ OBJ A 

D D 0 

OBJ OBJ A 

OBJ OBJ A 

D D D 
OBJ OBJ A 

OBJ OBJ A 
D D D 

D D 0 

D 0 D 

OBJ OBJ A 
·�·· 

0 D -

OBJ OBJ A 

OBJ = Object 
I =  Document is incomplete 
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CPH 203 

CPH 204 

CPH 205 

CPH 207 

CPH 206 

CPH 209 

CPH 21 0 

CPH 21 1 

CPH 212 

CPH 213 

CPH 214 
CPH 215 

CPH 217 

CPH 217-A 

CPH 216 

CPH 218-A 
CPH 219 

CPH 220 

CPH 221 

CPH 222 

CPH 223 

CPH 224 

CPH 225 

CPH 226 

CPH 227 

CPH 226 

CPH 229 

CPH 230 

CPH 232. 

A "' Admit 
D =  Deny 

MSC 0042314-

0042327 

MSC 0042328· 

0042341 

MSC 0004005-
0004007 

CPH 0471614-
0471 629 

CPH 0632817-

0632905 

CPH 1 348404-

1 348475 

CPH 0632981· 
0632981 
CPH 0633012-

0633049 
CPH 1257349-

1 257349 
MSC 0029159-

0029162 

CPH 1 2.57359 

MSC 0045665-
0045758 

MSC 0080431· 
0080434 
MSC 0004724-

0004728 

MSC 0045760-

0045761 

MSC 0036347· 

0036349 

CPH 0467090-
0467126 

MSC 0045474-

0045475 

MSC 0003431-

0003464 

MSC 0042482-

0042483 

CPH 01 47626-

01 47627 

CPH 01 47608· 

014761 6 

CPH 0639174-
0639182 
MSC 0085750-
0085751 

MSC 0085763-

0085765 

CPH 0635890-
0635891 

MSC 0085589-

0085609 

Response to CPH 6th Request for Admission: 
Table A 

A OBJ OBJ 

A OBJ OBJ 

.W/O 0 D 
A OBJ OBJ 

A D 0 
A D 0 
A D D 
A 0 D 
A OBJ OBJ 

A D D 
A OBJ OBJ 

A D D 
A D D 
A OBJ OBJ 

HW A D D 
A OBJ OBJ 

A OBJ OBJ 

A D D 
A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

D D D 
A 0 D 
A D D 
A D D 
A OBJ OBJ 

A OBJ OBJ 

A D D 

A OBJ OBJ 

HW = Handwritten Marginalia 
· W/O = Morgan Stanley is without sufficient 

information to Admit or Deny 

141 0 1 4  

OBJ OBJ A 

OBJ OBJ A 

0 0 D 
OBJ OBJ A 

D 0 . 

0 0 D 
D 0 0 
D 0 D 

OBJ OBJ A 

0 D D 
OBJ OBJ A 

D 0 D 
D D D 

OBJ OBJ · A 
D D . .  D 

---
OBJ OBJ . A 

OBJ " OBJ A 

D D D 
OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 
D D D 
D D . 

D 0 -

D D -

OBJ OBJ A 

OBJ OBJ A 
D ·' D D 

OBJ OBJ A 

OBJ = Object 
I = Document is incomplete 
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CPH 233 

CPH 2.34 

CPH 235 

CPH 238 

CPH 242 

CPH 243 

CPH 244 

CPH 245 

CPH 246 

'CPH 2.47 

CPH 248 

CPH 249 

CPH 250 

CPH 251 

CPH 252 

CPH 255 

CPH 256 

CPH 257 

CPH 258 

CPH 260 

CPH 261 

CPH 262 

CPH 263 
CPH 264 

CPH 265 

CPH 266 
.._.._ 

CPH 272 

CPH 273 

CPH 274 

CPH 275 

A = Admit 
D = Deny 

MSC 0085274-
0085283 

MSC 0064771 -

oo84na 
MSC 0085726-

0085727 

CPH 141 2552-

1412570 

MSC 0045156 
MSC 0026587-

0026588 

MSC 0031902-

0031984 

MSC OD4321 0 

CPH 04n192-

04731 93 

MSC 0004132-
0004143 

MSC 0085175-

0085 1 81 

MSC 0036633-

0036634 
CPH 01 46467 
MSC 0005547-

0005599 

MSC 001 9638-

0019725 

MSC 0045317-

0045318 

MSC 001 9097-

00191 1 4  

F U N S  021 1 39 

FUNB 021243 

CPH 048.5371-
0485376 

MSC 0024363-
0024451 
MSC 001 8660-

001 6725 

MSC 001 8730-

001 6731 

MSC 0024863 

MSC 0024864-

0024866 

CPH 1349253· 

1 349262 
CPH 047:3148-
0473165 

MSC 0023225-

0023229 

MSC 0054921· 

0054925 

MSC 0001 575-

0001 579 

Response to CPH 6th Request for Admission: 
Table A 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

HW A D D 

A OBJ OBJ 

HW A 0 D 

A OBJ OBJ 

A OBJ OBJ 

HW A OBJ OBJ 

HW A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A D D 

A 0 0 

A OBJ OBJ 

A 0 0 

A D D 

A D 0 

A D D 

A D D 

HW W/O D D 

HW W/O D D 

W/O D D 

W/O D D 

HW A OBJ OBJ 

A OBJ OBJ 

A D 0 

A D D 

A OBJ OBJ 

HW = Handwritten Marginalia 
W/O = Morgan Stanley is without sufficient 

information to Admit or Deny 

� 015 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A .  

D D D 

OBJ OBJ A 

' 
D D D 

OBJ OBJ · A 

OBJ OBJ A 

· OBJ OBJ A 

OBJ OBJ A 

· OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

D D D 

D D D 

· OBJ OBJ A 
' 

D D D 

D D D 

D D D 

D D D 

D D D 

D D D 

D D D 

D 0 D 

D 0 D 

OBJ OBJ A 

OBJ OBJ A 

D D -

D D -

OBJ OBJ A 

OBJ "' Object 
I = Document is incomplete 
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CPH 277 

CPH 276 

CPH 279 

CPH 280 

· CPH 281 

CPH 264 

A = Admit 
D =  Deny 

MSC 0004673-

0004702 

MSC 0036700-
0036720 
MSC 0006375-

0006432 

MSC 001 8885-

001 8942 

MSC 0059244-

0059266 

MSC 002.5887 

MSC 001 5896· 

0015970 

MSC 001 5626-

001 5703 

MSC 0020477· 

0020552 

MSC 0061553-

0061621 

MSC 0061 1 91 ·  

0061251 

MSC 0067528-

0067602 

MSC 0072800-

0072.663 

MSC 0073484-

0073562 

MSC 0067258-

0067341 

MSC 0087405-

0087490 

MSC 0070445-

0070542 

MSC 0086753-

0086799 

MSC 0092043-

0092076 

MSC 0092077-

00921 1 1  

MSC 0092032-

0092042 

MSC 0092146-

0092177 

MSC 0092178· 

0092188 

MSC 00921 1 2-

0092133 

MSC 0092134-
0092145 

Response to CPH 6th Request for Admission: 
Table A 

A OBJ OBJ 

A D D 

A OBJ OBJ 

A OBJ OeJ 

A OBJ OBJ 

A 0 D 

W/O D D 

lncomp. W/O 0 D 

W/O D D 

W/O D D 

lncomp. WJO D D 

W/O 0 0 

lncomp. W/O D D 

W/O D D 

WIO D D 

WIO D 0 

WJO D D 

lncomp. W/O D D 

W/O D 0 

W/O D D 

W/O 0 D 

W/O D D 

WIO D D 

W/O D 0 

W/O D D 

HW = Handwritten Marginalia 
W/O = Morgan Stanley is without sufficient 

infonnation to Admit or Deny 

OBJ 

0 

OBJ 

OBJ 

OBJ 
D 

D 

D 

0 
D 

0 

D 

0 

D 

0 

0 

0 

D 

D 

D 

D 

D 

D 

0 

D 

141 0 1 6  

OBJ A 

A · HW 
0 0 - Balance 

OBJ A 

OBJ A 

OBJ A 
D � 

0 -

D -

D -

D -

0 . 

D -

D -

0 -

D -

0 . 

D . 

D . 

D -

D -

D . 

D -

D -

D -

D -

OBJ = Object 
I =  Document is incamplete 
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Response to CPH 6th Request For Admission: Table B 

MSC OOB4779-0084792 

MSC OOB4793-00B461 1 

MSC 008481 2-008481 3 

MSC 0084814-0084820 

MSC 0084821 -0084826 

MSC 0084827-0084832 

MSC 0084833-0064834 

MSC 0084835-0084$44 

MSC 0064845-0084859 

MSC 0084660-0084861 

MSC 0084862-0084870 

MSC 0084871-00B4867 

MSC 0084888-0064905 

MSC 0084906-008491 0 

MSC 008491 1-0084926 

MSC 0084927-0084946 

MSC 0084947-0084960 

MSC 0084961-0084975 

MSC 0084976-00B4994 

MSC 0064995-0085012 

MSC 0085013-0085033 

MSC 0085034-0085055 

MSC 0085056-0085057 

MSC 0085058-0085075 

MSC 0085076-0085098 

MSC 0085099-0085108 

A (per 1 1 /5 Order) A (per 1 1/5 Order) 

A (per 1 1 15 Order) A (per 1 1/5 Order) 

A (per 11 /5 Order) A (per 1 115 Order) 

A (per 1 1/5 Order) A (per 11/5 Order) 

A (per 1 1/5 Order) A (per 1 1/5 Order) 

A (per 1 1/5 Order) A (per 1 1 15 Order) 

A (per 11/S Order) A (per 11/5 Order) 

A (per 1 1/5 Order) A (per 1 1 /5 Order) 

A (per 1 1/5 Order) A (per 11/5 Order) 

A (per 11/5 Order} A (per 1 115 Order) 

A (per 1 1/5 Order) A (per 1 1 /5 Order) 

A (per 1115 Order) A (per 1 1/5 Order) 

A (per 1 1 15 Order} A (per 1 1/5 Order) 

A (per 1 1 /5 Order) A (per 1 1/5 Order) 

A (per 1 1 /5 Order') A (per 1 1/5 Order) 

A (per 11/5 Order) A (per 11/5 Order) 

A (per 1 1/5 Order') A (per 1 1/5 Order) 

A (per 1 1 /5 Order) A (per 11/5 Order) 

A (per 1 1/5 Order) A (per 1 1 /5 Order) 

A (per 1 1/5 Order} A (per 1 1 /5 Order) 

A (per 1 1  /5 Order) A (per 1 1/5 Order) 

A (per 1 1/5 Order) A (per 1 1  /5 Order) 

A (per 1 115 Order) A (per 1 1  /5 Order) 

A (per 1 1/5 Order) A (per 1 1 /5 Order) 

A (per 1 1/5 Order) A (per 1 1/5 Order) 

A (per 1 1/5 Order) A (per 1 1/5 Order) 

A = Admit 

� 0 1 7  
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Response to CPH 6th Request For Admission: Table B 

MSC 0085109-0085122 A (per 1 1/5 Order) A (per 1 1/5 Order) 

MSC 0085123.-0085136 A (per 1 1/5 Order) A (per 1 1 15 Order) 

MSC 0085137-0085153 A (per 1 1/5 Order) A (per 1 1/5 Order) 

MSC 0085154-0085174 A (per 1 1 /5 Order) A (per 1 1/5 Order) 

MSC 0085175-0085191 A (per 1 1/5 Order) A (per 1 1/5 Order) 

MSC 00851 92-0085206 A (per 1 1/5 Order) A (per 1 1  /5 Order) 

MSC 0085207-0085231 A (per 1 1/5 Order) A (per 1 1  /5 Order) 

MSC 0085232-0085250 A (per 1 1 /5 Order) A (per 1 1/5 Order) 

MSC 0085251-0085273 A (per 1 1 /5 Order} A (per 1 1/5 Order) 

MSC 0085274-0005297 A (per 1 1/5 Order) A (per 1 1  /5 Order) 

MSC 0085298-0085314 A (per 1 1/5 Order) A (per 1 1/5 Order) 

MSC 0085315-0085333 A (per 1 1/5 Order) A (per 1 1/5 Order) 

MSC OOS5334-0085351 A (per 1 1/5 Order) A (per 1 1/5 Order) 

MSC 0085352-0085357 A (per' 1 1 /5 Order) A (per 1 1/5 Order) 

MSC 0085358-0085373 A (per 1 1 /S Order) · A (per 1 1/5 Order) 

MSC 0085374-0065390 A (per 1 1/5 Order) A (per 1 1/5 Ordl;\r} 

MSC 0085391-0085402 A (per 1 1 15 Order) A (per 1 1/5 Order) 

MSC 0085403-0085419 A (per 11 /5 Order) A (per 1 1 /5 Order) 

MSC 0085420-0085435 A (per 1 1/5 Order) A (per 1 1  /5 Order) 

MSC 0085436-0085452 A (per 1 1  /5 Order) A (per 1 1/5 Order) 

MSC 0085453-0085471 A (per 1 1 /5 Order) A (per 1 1/5 Order) 

MSC 0085472-0085493 A (per 1 1 /5 Order) A (per 1 1/5 Order) 

MSC 0085494-0085514 A (per 1 1/5 Order) A {per 1 1  /5 Order) 

MSC 0085515-0085524 A (per 1 1/5 Order') A (per 1 1/5 Order) 

MSC 0065525-0085540 A (per 1 1 /5 Order) A (per 1 1/5 Order) 

MSC 0085541-0085557 A (per 11 /5 Order) A (per 1 1/5 Order) 

MSC 0085558-0085571 A (per 1 1  /5 Order) A (per 1 1/5 Order) 
... 

A =  Admit 

� 0 1 8  
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Response to CPH 6th Request For Admission: Table B 

MSC 0085572-0085586 A (per 1 1 /5 Order) A (per 1 1/5 Order) 

,_ MSC 0085589-0085609 A (per 1 1 /5 Order) A (per 1 1/5 Order) 

MSC 008561 0-0085622 A (per 1 1/5 Order) A (per 1 1  /5 Order) 

MSC 0085623-0085642 A (per 1 115 Order) A (per 1 1/5 Order} 

MSC 0085643-0085660 A (per 1 1/5 Order) A (per 1 1/5 Order) 

MSC 0085661-0085663 A (per 1 1/5 Order) A (per 1 1 /5 Order) 

MSC 0085664-0085684 A (per 1 1/5 Order) A (per 11 /5 Order) 

MSC 0065685-0085699 A (per 1 1/5 Order) A (per 1 1/5 Order) 

MSC 0085700-0085721 A (per 1 1/5 Order) A (per 1 1/5 Order) 

MSC 0085722-0085747 A (per 1 1/5 Order) A (per 1 1/5 Order) 

MSC 0085748-0085760 A (per 1 1/5 Order) A (per 1 1/5 Order) 

MSC 0085761-0085776 A (per 1 1/5 Ordar) A (per 1 115 Order) 

MSC 0065777-0085783 A (per 1115 Order) A (per 1 1 /5 Order) 

MSC 0094003-0094007 A (por 1 1/5 Order) A (per 1 1/5 Order) 

MSC 0094008-009401 O A (per 1 1 /5 Order) A (per 1 1/5 Order) 

MSC 009401 1-0094012 A (per 1 1/5 Order) A (per 1 1 /5 Ordaj 
'j � 

MSC 009401 3-0094015 A (per 1 1 /5 Order) A (par 11 /5 Order) 

MSC 0094016-0094018 A (per 1 1 /5 Order) A (per 1 1/5 Order) 

MSC 0094019-0094020 A (per 11/5 Order) A (per 1 1/5 Order) 

MSC 0094021-0094022 A (per 1 1/5 Order) A (per 1 1/5 Order} 

MSC 0094023-0094025 A (per 1 1 /5 Order) A (per 11/5 Order) 

MSC 009402.5-0094028 A (per 1 1/5 Order) A (per 1 1/5 Order) 

MSC 0094029-0094032 A (per 1 1/5 Order) A (per 1 1/5 Order) 

MSC 0095652-0095653 A (per 1 115 Order) A (per 1 1 /5 Order) 

A = Admit 

14! 0 19 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 Al 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

COLEMAN (PARENT) HOLDINGS INC. 'S MOTION FOR A FINDING OF 
CONTEMPT AND FOR OTHER RELIEF DUE TO MORGAN STANLEY'S 

DISREGARD OF COURT ORDER 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys, respectfully requests that this 

Cotut enter an Order finding Morgan Stanley in contempt for its disregard of a discovery Order 

that this Cou1t entered on November 1 7, 2004. In support of this motion, CPH states as follows : 

I .  This motion arises as a result of Morgan Stanley's disregard of this Comt's 

November 17, 2004 Order denying Morgan Stanley's  motion for protective order concerning 

CPH ' s  sixth set of requests for admission and CPH's notice of taking deposition dated October 

22, 2004 - discovery that seeks authenticity, business record, and authorship infonnation 

concerning certain specified documents. See Ex. A. Because the original scheduled date for the 

deposition had lapsed while Morgan Stanley's motion was pending, on November 22, CPH 

renoticed the deposition to take place on Wednesday, November 24 - the last day to take fact 

discovery. See Ex. B.  

2 .  Thereafter, Morgan Stanley objected to CPH's deposition notice, contending that 

the notice did not give adequate time before the deposition and was otherwise unreasonable. See 

Ex. C. Morgan Stanley also refused to produce witnesses pursuant to several other deposition 

notices - effectively helping itself to the extension of the discovery cut-off that this Court 

repeatedly has denied Morgan Stanley. 

16div-008648
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The need for the deposition at issue - and for appropriate sanctions is 

underscored by Morgan Stanley's Court-ordered response
, 
to CPH's sixth set of requests for 

admission - requests that sought admissions on authenticity, business record, and authorship 

issues. See Ex. D. In that response, which Morgan Stanley served on November 22,  2004, 

Morgan Stanley denied or objected to every prong of the business records exception for every 

document that CPH identified (with the exception of the personnel evaluations, as to which this 

Court has entered an Order on the business records issue). Morgan Stanley, however, did not 

explain the basis for any of its myriad objections and denials. 

4. Morgan Stanley's refusal to produce a witness to address authenticity, business 

record, and authorship issues before the discovery cut·off constitutes a willful disregard of this 

Court's November 1 7  Order denying Morgan Stanley' s  motion for protective order. 

Consequently, CPH respectfully requests that this Court find Morgan Stanley in contempt, direct 

Morgan Stanley to provide a deposition witness immediately, and to enter an appropriate 

sanction for Morgan Stanley's deliberate disregard of this Court's Order. 

Dated: November 23, 2004 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 606 1 1 
(3 1 2) 222-9350 

# 1 1 82980 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

By: ___ � ____ ··-_·_-:::.._ . ....,.- ..._/_,�_)_· _ _....,r?,.._r_· __ ..,, ____ _ 

One of Its Attoflj.e§s 
,. 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2 1 39 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(56 1 )  686-6300 

2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and c01Tect copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this ·-i .J , ..... day of 

/\/ n1 2004 _ _,_ _____ ., . 

..�..,:::;,� .... ·· ·-···-··---:--· .. - .. ,,�·;;-
/ ':t� 

JACK SCAROLA , . 

Florida Bar No. : 1 69440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2 1 39 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (56 1)  686-6300 
Fax: (561 )  684-5 8 1 6  
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 

16div-008650
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite l 400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655  1 5th Street, N.W., Suite 1 200 

Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 

Chicago, IL 606 1 1 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1 6 1 5  M Street, N.W., Suite 400 

Washington, DC 20036-3206 

141 0 0 4 / 0 3 6  

COUNSEL LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 
?laintiff(s), 

vs. 

MORGAN STANLEY & CO., fNC., 
Dcfendant(s). 

141 0 0 1 /0 1 8  

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COlJNTY, 
FLORIDA 

CASE NO. CA 03�5045 Al 

ORDER Q:'\ MORGAN STANLEY & CO. INC.'S MOTION FOR PROTECTIVE 
ORDER CONCER.l\.JING COLEMAN (PARENT) HOLDINGS INC.'S SIXTH SET OF 

REQUESTS FOR ADMISSlON AND CPH 'S NOTICE OF TAKING DEPOSITION 
DATED OCTOBER 22. 2004 

THIS CAUSE came before the Court November 1 6, 2004 on Morgan Stanley & Co. 
lnc.'s Moti on for Protective Order Concerning Coleman (Parent) Holdings lnc.'s Sixth Set of 
Requests for Admission and CPH's Notice of Taking D eposition Dated October 22,  2 004. 
Based on the proceedings before the Court, i t  is 

ORDERED AND ADJUDGED that M organ Stanley & Co. Inc.'s Motion for 
Prot.:::cti\'e Order Concerning Coleman (Parent) Holdings lnc.'s Sixth Set of Requests for 
Admission aud CPH's Notice of Taking Deposition Date�ober 22, 2004 is Denied. 

. DON.E AND ORDERED in West Palm B�:e•ch County, Flo<icls this I '/---
day of November, 2004. 

� ELlZABETH T. MAASS 

copies fumished: 
Joseph Ianno, Jr. ,  Esq. 
222 Lakeview Ave., Suite 1 400 
\Vest Palm Beach, FL 334 0 1  

Thomas D .  Yannucci . 
655 1 5th Street, NVl, Suite 1 200 
Washington DC 20005 

Circuit Court Judge 

' .  

::'. : ... � .... EXHIBIT 

I A 

141 005/036  

16div-008652



11/23/2004 1 6 : 50 FAX 

l l / l 9 / Z Q 0 4  1 4 : 0 9 FAX 

John Scarola, Esq. 
2 1 3 9  Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. So\ovy, Esq. 
One lBl\11 Plaza, Suite 4400 
Chicago, II 606 1 1  

Mark C .  Hansen, Esq. 
1 6 1 5  M Street, N\\T, Suite 400 
Washington, DC 20036 

� 006/036 

Ii! 002/0H 
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To: 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., lNC., 
Defendant . .  

IN THE FIFTEENTH JUDICIAL 
CIRCUIT IN AND FOR PALM 
BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 Al 

AMENDED NOTICE OF TAKING DEPOSITION 

Thomas A Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1 200 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View A venue 
Suite 1 400 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 Washington, D.C. 20005 West Palm Beach, FL 3340 1 
Washington, D.C. 2003 6-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings, Inc. will take the 
deposition upon oral examination of the following parties and witnesses pursuant to 
Florida Rule of Civil Procedure 1 .3 1 0  on the dates set forth below: 

DEPONENT 
Morgan Stanley & Co. on topics identified 
on Exhibit A 

DATE AND TIME 
November 24, 2004 at 9:30 a.m. 

The deposition will be recorded by stenographic means at the offices of Esquire 
Deposition Services, 2 1 6  E. 451b Street, 811' floor, New York, New York 1001 7-3004. The 
deposition will be taken before a person authorized to administer c;iaths and will continue 
day to day until complete. 

EXHIBIT 

I B 

141 0 07 /036 
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l HEREBY CERTIFY that a true and correct copy of the foregoing has been 
served by facsimile and Federal Express to all counsel on the attached Service List, this 
22nd day of November, 2004. 

Dated: November 22, 2004 

Jerold S. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 6061 1 
(3 12) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

� �  ·� � 
One oflts Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 

2 1 39 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

� 008/036  
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EXHIBIT A 

You are hereby requested to respond to the following topics pursuant to 

the definitions set forth below. 

BULE 1.31 0 TOPICS 

1 .  The authenticity, source, creation, use, maintenance, and business purpose 

of documents produced and/or authored by Morgan Stanley and/or MSSF, bearing the 

following deposition exhibit number and/or Bates numbers, and information contained 

therein: 

DEP DEP DEP 
EXHIBIT BATES RANGE EXHIBIT BATES RANGE EXHIBIT BATES RANGE 
# # # 

MSC 0015896-
0015970 

MSC 0092146-
0092177 

CPH 
MSC 0028858 

016 

MSC 0015626-

0015703 

MSC 0092032· 
0092042 

CPH 
MS 00375-00381 

017 

MSC 0020477-

0020552 

MSC 0092178-
0092188 

CPH DPW000001 • 

024 000002 

MSC 0061553· 

0061621 

MSC 00921 1 2· 

0092133 

CPH 
NIA 

025 

MSC 0061 191-

0061251 

MSC 0092134-

0092145 

CPH CPH141 2961 · 

026 141 3007 

MSC 0067528-
0067602 

CPH MSC 0080435-
003 0080437 

CPH 
MSC 0026219 

027 

MSC 0072800· 
0072863 

CPH MSC 0031 171-
004 0031176 

CPH MSC 0081555· 
028 0080760 

MSC 0073484-

0073562 

CPH MSC 0031177· 

005 0031220 
CPH MSC 0080440 • 

029 0081556 

MSC 0067258· 

0067341 

CPH MSC 0080438-

006 0080439 

CPH 
CPH0635893 

031 

MSC 0087405· 

0087490 

CPH 
CP 026286°026370 

009 
CPH CPH0635B94 -

032 0635895 

MSC 0070445-
0070542 

CPH 
CP 033169-033240 

010 
CPH 

MSC 00291T6 
033 

MSC 0086753-
0086799 

CPH SASMF 10699· 

01 1 10705 

CPH CPH0520973 � 

034 0520974 

MSC 0092043· 
0092076 

CPH CPH 0012526· 

012 0012527 

CPH 
CPH1257351 

035 

CPH CPH 0635991 · CPH CPH0639323 -

MSC 0092077· 013 0635992 036 0639327 
00921 1 1  CPH MSC 0016944- CPH MSC 004531 7 • 

014 0016945 037 004531 8 

141 009/036  
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DEP DEP DEP 
EXHIBIT BATES RANGE EXHIBIT BATES RANGE EXHIBIT BATES RANGE 
# # # 
CPH MSC 0041766 • CPH MSC 0033255 - CPH CPH0038523 -
038 0041858 084 033263 117 0038524 

CPH CPH0284977· 
061 0285008 

CPH NIA 
084A 

CPH CPH0012522 -
120 0012524 

CPH 
CPH0283484 

062 
CPH MSC 0036347 -
085 0036349 

CPH 
CPH1145796 

121 

CPH 
MSC 0028423 

064 
CPH MSC 00451 12 • 

086 00451 1 3  
CPH CPH0039327, 
122 CPH0038707 

CPH 
CPH0088703 065 

CPH MSC 0035967· 
087 0035969 

CPH CPH0039327, 
122 CPH0038707 

CPH CPH0038717 066 
CPH MSC 0031791 -
088 0031799 

CPH CPH00124S4 -
124 001 2466 

CPH CPH0063827· CPH MSC 0083960 - CPH MSC 0004673 • 

067 0063833 089 0084026 1 25 0004702 

CPH MSC 0003995- CPH CPH1332631 - CPH MSC 0042248 • 

068 0004001 090 1335633 1 26 0042275 

CPH MSC 0003894· 
069 0003930 

CP H  N/A 
091 

CPH MSC 0029199 • 

128 0029201 

CPH 
SB237825·237830 

070 
CPH MSC 0003389 • 

092 0003415 
CPH MSC 000513 • 

1 29 000541 

CPH MSC 0005984· 
071 0005995 

CPH NIA 
093 

CPH CPH0251 869 -
1 30 0251889 

CPH MSC 0064865· 
072 0064866 

CPH NIA 
094 

CPH CPHD251 890 -
1 3 1  0251985 

CPH MSC 0080358- CPH MSC 00361 12 - CPH CPH0636135 -
074 0080358 095 0036113 1 32 0636136 

CPH 
SB00 1 8202·0018288 

075 
CPH CPH0472488 -
096 0472496 

CPH MSC 0059244 -
133 0059266 

CPH MSC 0025629· CPH MSC 0033910 - CPH MSC 0063735 -
076 0025886 097 003391 1 135 0063804 

CPH 
MSC 0039543 

078 
CPH CPH0482089 -
098 0482098 

CPH MSC 0083748-
1 36 0083904 

CPH MSC 0031855-
079 0031856 

CPH NIA 
099 

CPH 
MSC 0039543 

1 37 

CPH 
CPH0465134 

060 
CPH MSC 0062860 -
100 0062896 

CPH CPH141 1216 -
1 38 1 41 1 300 

CPH MSC 0036393 - CPH CPH0038670 - CPH MSC 0026540 -
081 0036395 1 1 0  0038676 1 39 0026544 

CPH NIA 
OB1 A 

CPH CPH0038700 -
1 1 1  0038706 

CPH CPH0463399 -

140 0483407 

CPH CPH0469477· CPH CPH0129613 - CPH CPH 0483341 -
082 0469561 1 1 2  012961 6 141 0483350 

CPH NfA 08 3  
CPH CPH0038700 -
11 5 0038706 

CPH CPH 0253547 •• 

142 0253555 

16div-008657



1 1/23/2004 1 6 : 53 FAX 
@ Ol l / 0 3 6  

DEP DEP OEP . .  

EXHIBIT BATES RANGE EXHIBIT BATES RANGE EXHIBIT BATES RANGE 
# # # 
CPH CPH1026942· 
1 43 1 026953 

CPH MSC 0044556· 
169 0044573 

CPH 
NIA 

194 

CPH 
MSC 0016944 

144 
CPH MSC 0042538· 
170 0042540 

CPH MSC 0040237-
1 95 0040305 

CPH MSC 0028214 -
145 0028271 

CPH 
NIA 

171 
CPH MSC 085612· 

196 0085613 

CPH MSC 0080325 • •  

146 0080333 

CPH 
MSC 0044462 

172 
CPH CPH0472360· 
200 0472361 

CPH 
MSC 0047892 

148 
CPH 

MSC 0043129 
173 

CPH 
MSC 0003931 

202 

CPH 
MSC 0047893 

149 
CPH 

MSC 0042570 
1 74 

CPH MSC 0042314-

203 0042327 

CPH CPH0470006· 
1 50 04700016 

CPH 
NfA 

175 
CPH MSC 0042328· 
204 0042341 

CPH MSC 0065651 -
1 51 0065784 

CPH 
N/A 

176 
CPH MSC 0004005· 
205 004007 

CPH 
LAB 000043 

1 52 
CPH 

MSC 0085779 
177 

CPH CPHD471614-
207 0471629 

CPH MSC 0018885 - CPH MSC 0084771· CPH CPH6328 17· 
1 53 0018942 178 0084778 208 0 632905 

CPH CPH1258265 - CPH CPH0635892- CPH CPH1348404-
1 54  1 258266 179 0635895 209 1 348475 

CPH CPH1346133 -
1 55 1346250 

CPH MSC 0029194-

180 0029196 
CPH 

CPH0632981 
210 

CPH CPH1346276 - CPH MSC 0006284· CPH CPHOB33012· 
156 1346342 181 0006335 211 0633049 

CPH MSC 0018702 -

1 57 0018703 
CPH CPH 1089795· 
1 82 1089815 

CPH 
CPH1257349 

212 

CPH 
MSC 0003143 

1 60 
CPH MSC 0063286-
183 0063330 

CPH MSC 00291 59-
213 0029162 

CPH MSC 0026888 • •  

1 62 0026891 
CPH 

NIA 
184 

CPH 
CPH127359 

214 

CPH MSC 0080427 -
163 0080430 

CPH MSC 0041901· 
186 004191 2 

CPH 
NfA 

21 5 

CPH MSC 0045133· CPH MSC 0041870- CPH MSC 0045665· 
164 0045139 1 87 0041 888 217 0045758 

CP H 
NfA 1 65 

CPH 
CP0254621 -0254640 

1 87A 
CPH MSC 0080431-
217A 0080434 

CPH MSC 0045102· CPH CPH1408952· CPH MSC 0004724-
1 66 00451 08 188 1408956 21 8 0004728 
CPH 

NfA 
1 67 

CPH CPH0642933· 
1 89 0642937 

CPH MSC 0045760· 
21BA 0045761 

CPH 
NfA 

1 68 
CPH 

N/A 
190 

CPH MSC 0036347-
219 0036349 
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DEP 
EXHIBIT SATES RANGE 
# 
CPH CPH0467090· 
220 0467126 

CPH MSC 0045474· 
221 0045475 

CPH MSC 0003431· 
222 0003464 

CPH MSC 0042482· 
223 0042483 

CPH 
N/A 

224 

CPH CPH 0147626· 
225 0147627 

CPH CPH 0147607· 
226 0147616 

CPH CPH 0639174-
227 0639182 

CPH MSC 0085750· 
228 0085751 

CPH MSC 0085763-
229 0085765 

CPH CPH 0635890-
230 0635891 

CPH MSC 0085589· 
232 0085609 

CPH MSC 0085274-
233 0085283 

CPH MSC 0084771-
234 0084778 

CPH MSC 0085726-
235 0085727 

CPH CPH 1 4 12552· 
238 1412570 

CPH 
MSC 00451 56 

242 

CPH MSC 0026587· 
243 0026588 

CPH MSC 0031982-
244 0031 984 

CPH 
MSC 0043210 

245 

CPH CPH 0473192· 
246 0473193 

CPH MSC 0004132· 

247 0004143 

OEP 
EXHIBIT 
# 
CPH 
248 

CPH 
249 

CPH 
250 

CPH 
251 
CPH 
252 

CPH 
255 

CPH 
256 

CPH 
257 

CPH 
258 

CPH 
260 

CPH 
261 

CPH 
262 

CPH 

263 
CPH 
264 
CPH 
265 

CPH 
266 

CPH 
272 

CPH 
273 

CPH 
274 

CPH 
275 

CPH 
277 

CPH 
278 

@ 0 12/036  

DEP 
SATES RANGE EXHIBIT SATES RANGE 

# 
MSC 0085175· 
0085181 

CPH 
MSC 006375-006432 

279 

MSC 0036633· CPH MSC 0018885· 
0036634 280 001 8942 

CPH 0146467 
CPH MSC 0059244· 

281 0059266 

MSC 0005547· 
0005599 

CPH 
MSC 0025887 

284 

MSC 0019638· 
0019725 

MS 013 
MSC 0027828· 
0027829 

MSC 0045317· 
0045318 

MS 040 
MSC 0000001· 
0000175 

MSC 0019097· 
0019 1 1 6  

MS 048 
CPH 0041855-
0041681 

FUNB 021 139 MS 057 
FUNB 016564· 
016567 

FUNB 021243 MS 079 CPH 0467007 

CPH 0485371· 
0485376 

MS 080 
CPH 1426289-

1426296 

MSC 0024383· 
0024451 

MS 081 
CPH 1421814· 
1421817 

MSC 001 8660-
0018725 
(18681-88)" 

MS 082 
CPH 1406962· 
1406964 

MSC 001 8730· 
0018731 

MS 083 
CPH 1 427250· 
1427253 

MSC 0024863 MS OB5 
CPH 141121 6· 
141 1 300 

MSC 0024864-
0024866 

MS 1 1 5  
MSC 0063805-
006381 1 

CPH 1 349253-
1 349282 

MS 166 
CPH 1 326487· 
1326662 

CPH0473148· 
0473165 

MS 175 
CPH 0482090· 
0482098 

MSC 0023225· 
0023229 MS 182 

CPH 141 2533-
141 2551 

MSC 0054921-
0054925 

MS 183 
CPH 1109095· 
1 1091 1 5  

MSC 0001575· 
0001 579 

MS 1 89 
CPH 1399821 · 
1399822 

MSC0004673· 
0004702 

MS 194 
CPH 1185762· 
1 1 85784 

MSC 0036700-
0036720 

MS 238 
CPH 1418423-
1418499 
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DEFINITIONS 

l.  "CPH" means Coleman (Parent) Holdings, Inc., its predecessors, 

successors, subsidiaries, and present and former officers, directors, and employees. 

2. "Morgan Stanley" means Morgan Stanley & Co., Inc. and any of 

its direct or indirect parents, affiliates, subsidiaries, and present and former officers, 

directors, partners, employees, representatives, and agents. 

3. •'MSSF" means Morgan Stanley Senior Funding, Inc. and any of 

its direct or indirect parents, affiliates, subsidiaries, and present and fom1er officers, 

directors, partners, employees, representatives, and agents. 

4. "Documents" shall be given the broad meaning provided in CPLR 

3 1 20 and refers to any form or means, whether physical, visual, or electronic, in or by 

which words, numbers, or ideas are recorded or preserved, whether fixed in tangible 

medium or electronically stored, including any and all drafts of any final document. The 

word "documents" shall include, by way of example and not by way of limitation, all of 

the following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, 

cables, notes, messages, reports, studies, press releases, comparisons, books, accounts, 

checks, audio and video recordings and transcriptions thereof, pleadings, testimony, 

articles, bulletins, pamphlets, brochures, magazines, questionnaires, surveys, charts, 

newspapers, calendars, desk calendars, pocket calendars, lists, logs, publications, notices, 

diagrams, instructions, diaries, minutes for meetings, corporate minutes, orders, 

resolutions, agendas, memorials or notes of oral communications, whether by telephone 

or face-to-face, contracts, agreements, drafts of or proposed contracts or agreements, 

14:1 01 3/036 
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memoranda of understanding, letters of intent, computer tapes, computer drives or 

memories, computer diskettes or disks, e�mail, CD-ROMs, or any other tangible thing on 

which any handwriting, typing, printing, photostatic, electronic, or other form of 

communication or information is recorded or reproduced, together with all notations on 

any of the foregoing, all originals, file copies, or other unique copies of the foregoing, 

and all versions or drafts thereof, whether used or not. 

5. "You" or "Your" means Morgan Stanley and/or MSSF and any of 

its present and former partners, employees, representatives, and agents. 

� 014/036  

16div-008661



11/23/2004 1 6 : 55 FAX 

SERVICE LIST 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 
Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View A venue, Suite 1 400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 
& EVANS, P.L.L.C. 

Sumner Square, 1 6 1 5  M Street 
N.W., Suite 400 
Washington, D.C. 20036"3209 

CHICAGO_ l 182401_1 

CHICAGO_l I S240 l_I  
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Kl RKLAND &. ELLlS LLP 

Thomas A, Clare 

To Call Writer Dire�ly: 
202 879-5993 tclare@ki1klant1.com 

BY FACSIMILE 

Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 60611-7603 

AND /lfllLl/ITtD tAATNEO$HIP5 

Citigroup Canter 
153 east 53rd St111et 

New York, New YClrk 10022-4811 
212 448-4000 

www.klrkland.com 

November 22, 2004 

� 002 

Factlmile: 
212 446-4900 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 

Dear Mike: 

I \\'rite in response to your multiple deposition notices and (at least) seven letters sent 
today while l was defending the individual and ooxporate representative depositions of Mr. 
Petrick and Mr. Bemis was conducting the deposition of Mr. Freed. 

On Friday aftemoon, Joe Ianno and I called you and Jeff Shaw from New York to discuss 
the depositions that would be going forward during the week of November 22. We went through 
the schedule of depositions each side could reasonably complete, and I repeated Out' prior offer to 
provjde written responses to the outstanding Rule 1.3 10 deposition topics. On S1Ulday evening, I 
confinned our Friday conversation in a letter and told you that CPH's deposition notices for the 
additional depositions you sent on Friday, November 19 (while we were flying back) were 

� 0 1 6 /036 

served ws!! a&r 6 p.m. EST, atid. that your two-day notice for those depositions was no . .__ ___ _ 

reasonable notice under Florida law. 

Today you have served Morgan Stanley with at least two rf.dditional notices of deposi1ion 
for Wednesday, at 9:30 a.m. in New York. the day before Thanksgiving. 

Chicago 

• A Rule 1 .310(b)(6) deposition on the CPH 7th Request for Production of 
Documents, to which Morgan Stanley has not responded because the request was 
facially improper when filed under the section 768.72(1), Fla. Stat. 

• A Rule l.310(b)(6) deposition of Morgan Stanley on the "authenticity, use, 
maintenance, and business purpose" of over 225 documents, consisting of 
thousands of pages. 

EXHIBIT 

London t.os Angeles San Francisco 
c 
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1112 2104 2 3 : 09 FAX 212 446  4900 KIRKLA�'D & ELLI S LLP 
������������ ��- -�__;�:.:.;__:.._:;;....::.:;::::;::.;:._==: �����- -�� · 

Michael Brody, Esq. 
November 22, 2004 
Page 2 

Ill 003 

In addition to these deposition notices, you "offered" to provide M'r. Fasman for a 
deposition on Wednesday at 9:30 a.m. in response to Morgan Stanley's notice of deposition for 
November 1 0. CPH declined to appear for the deposition on that date and did not file a motion 
for protective order. Now, you suggest that both parties proceed with inefficient document 
custodian depositions on Wednesday, even though Morgan Stanley just served its responses to 
the 6111 RFAs on that subject today. and CPH has not yet served its written responses regarding 
documents. That is unreasonable. 

Based on your recent letters and deposition notices, this is the schedule that you propose 
for this week: 

Denri11ent Reauestt:d Dav Location Start 
Todd Freed CPH November 22 Skadden 9:30 a.m. 
Mitch Petrick CPH November 22 E$auire 10: 1 5  a.m. 
Rule 1 .3 10 CPH November 22 Esquire 1 0: 1 5  a.m. 

flO/B notice Ex. A Tonics l-4\ 
Rule 1 .3 1 0  CPHI November 22 Esquire 10; 1 5  a.m. 

(1 1/22 notice ex. A re Sunbeam 
loan histol'Y. too[cs t and 2l 
Ruth Porat CPH November 23 EsQuire 8:00 a.m. 
Rule 1.3 10 CPH November 23 Esquire 8:00 a.m. 

110/18 notice Bx. D Tonics 1-3' 
Alison Am.orison MS November 23 Skad.den 9:30 a.m. 

Rule 1 .3 1 0  CPH November 24 Esquire 9:30 a.m. 
(11122 notice Ex. A re punltive 

dwnilf!es' 
Rule· l .3 10  CPH November 24 Esquire 9:30 a.m. 

(1 1122 notice r:x. A re 
documents' 
Rule 1 .3 1 0  CPH November 24 Esquire 9:30 a.m. 

(1 1122 notice Ex. A re 
De:bcnturc: tre.dilln, three toclcs\ 
Rule 1 .310 CPH November 24 Esquire 9:30 a.m. 

(1 1122 notice Ex. A re Colmnan 
sccuriU�s. 3 tooics) 

The notice served after hours on Friday night for tWsideposition was Issued by MAFCO, which is not a party ro 
this litigation. The replacement notice yo11 $erved for this deposition. on Monday at 12:09 o.Jn. EST was faxed 
approximately an hour after the deposition Wall, according you, supposed to begin. 

I .  

141 01 7 / 0 3 6  
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Mlchael Brody, Esq. 
November 22, 2004 
Page 3 

Rule 1 . 3 10(b)(6) 
(Corporate rcprc:ii:ntotlve re; 

CPH docwncntsl 
Rule l .3 10(b)(6) 

(Colpor&te represcmKlive on 
credit aim:ancnts). 

MS 

MS 

KIRKLAND & ELLI S LLP Ill 0 0 4  

November 24 Somewhere 9:30 a.m. 
in NYC 

November 24 Somewhere 9:30 a.m. 
in NYC 

Your purported attempts to schedule, on at most two days notice, six depositions in New 
York on Wednesday, November 24 2004, the day before Thanksgiving, for an action that your 
client chose to file in Florida, is unworkable We will proceed with the deposition schedule set 
forth in my No-vember 21 letter. We will continue to work together in good faith to schedule the 
remaining discovery that needs to be completed. 

cc: Joseph Ianno, Esq. (by facsimile) 
John Scarola. Esq. (by facsimile) 
Mark C. Hansen, Esq. (by facsimile) 

Sincerely, 

--/� a. � 
Thomas A. Clare 

® 0 18/036 
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Jl\I' THE FIFTEENTH 
JUDICIAL CIR.COIT IN AND FOR 

PALM BEACH G.OUNTY, FLORIDA .::. 

COLEMAN {PARENT) HOLDINGS. me .• 

Plamtiff, 
vs. 
MORGAN STANLEY & CO., JNC., 

Defendant. 

CASE NO: CA 03-5045 Al 

MORGAN STANLEY & CO. INCORPORATED'$ RESPONSES 
AND OBJECTIONS TO COLEMAN (PARENT) HOLDINGS INC.,S 

SIXTH SET OF REOURSTS '.FOR ADMISSlON . 

Defendant Morgan Stanley & Co. Incorporated ("MS & Co.'1), by its attorneys 

and pursuant to Florida Rule of Civil Procedwe 1.370, hereby responds and objects to Coleman 

(Parent) Holdings Inc.'s ("CPH") Six.th Set of Requests for Admission. ·�f 
INl'l'lAL OJUECTJONS 

1 .  MS & Co. objects to CPH's Sixth Set of Requests for Admission, mcluding all 

Dcf'mitions, to the extent that they purport to impose upon MS & Co. any requirements that 

exceed or are otherwise inconsistent with the Florida Rules of Civil Procedure or any other 

applicable rule or court order. 

2. MS & Co. objects to CPH's Sixth Set of Requests for Admission to the extent that 

they seek infonnation protected from disclosure by the attorney-client privilege. the work 

product doctrine, or any other applicable privilege, doctrlne, immunity or rule. 

3. MS &. Co. objects to the definition of . .  Morgan Stanley" to the extent that it 

includes MS & Co.'s counsel in this litigation and entities not a party to this:ictlon. Specifically, 

MS & Co. interprets these definitions to exclude Kirkland & Ellis LLP, Carlton Fields, P.A., 

EXHIBIT 

I D 

� 019/036  
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Kellogg Huber, Hansen. Todd & Evans, PLLC and affiliates, parents, and others not a party to 

this action. 

4. MS & Co. objects to the :Requests for Admission as unduly burdensome, abusive, 

· aud vexatious, since many of them are dupUcative and constitute an unnecessary waste of time 

and concern factual allegations uniquely within the possession ofCPil, MAFCO, orthixd parties, 

which could be confirmed with less expense and burden on the parties through other techniques 

of discovery 

5. In the instances where Morgan Stanley admits to Request One and Request Bight 

for a document, Morgan Stanley objects to the remaining Requests related to the same document 

because such Requests are redUDdant, unduly burdensome. and harassing. 

6. In the instances where Morgan Stanley has noted that a document is incomplete, 

the t'espollSeS below pertain only to the portion of the document identified in the respective 

Requests and Morgan Stanley reserves all other objections. 

7. MS & Co. incorporates, as though fully set forth.therefo, these General Objections 

mto each of the Responses set forth below. 

RESPONSES 
1 .  Admit that the documents listed in 1he attached Exhibits A and B are what they 

putport to be or are otherwise true and authentic copies of original documents within the 

meaning of Florida Evidence Code § 90.901. 

RESPONSE: See the attached Table A. In the instances where there is a 

notation that the document bears handwritten marginalia ["HW'1, Morgan Stanley is without 

sufficient infonnation to make any admission and therefore denies the R�iiest with respect to 

the handwritten marginalia. 

141 020/036  
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2. Admit that the documents listed in the attached Exlu'bits A and B were made by 

Morgan Stanley at or near the time of tbe event recorded within th�� meaning of Florida 
.::. 

Evidence Code § 90.803(6)(a). 

RESPONSE: See the attached Table A. In the instances where there is a 

notation that the document bears handwritten marginalia, Morgan Stanley is without sufficient 

information to make any admission and therefore denies the Request with respect to the 

handwritten marginalia. 

3. Admit that the documents listed in the attached Exhibits A and B were made by 

Morgan Stanley by or from information transmitted by a person with knowledge within the 

meaning of Florida Evidence Code § 90.803(6)(a). 

:RESPONSE: See the attached Table A. In the instances where thme is a 

notation that the document bears handwritten marginalia, Morgan Stanley:is without sufficient 

information to make any admission and therefore denies the Request with respect to the 

handwritten marginalia. 

4. Admit that the documents listed in the attached Exhibits A and B were kept by 

Morgan Stanley in the course of a regularly conducted business activity within the meaning of 

Florida Evidence Code § 90.803(6)(a). 

RESPONSE: See the attached Table A. In the instances where there is a 

notation that the document bears handwritten marginalia, Morgan Stanley is without sufficient 

information to make any admission and therefore denies the Request with respect to the 

handwritten m3rginalia. 
.. ,., 

5. Admit that it was Morgan Stanley's regular practice to make the documents listed 

in the attached Exhibits A and B within the meaning of Florida Evidence Code § 90.803(6)(a). 

� 021/036  
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RESPONSE: See the attached Table A. Jn the instances where there is a 

notation that the document bears handwritten marginalia. Morgan Stanley is without sufficient 

information to make any admission and therefore denies the Request' · with respect to the 

handwritten marginalia. 

6. Admit that the documents being [sic] Bates numbers Morgan Stanley Confidential 

0084771 through 0085783, and Morgan Stanley Confidential 0094003 through 0094032 were 

made by Morgan Stanley at or near the time of the event recorded within the meaning of Florida 

Evidence Code § 90.803(6)(a). 

RESPONSE: See the attached Table B. 

7. Admit that the documents bearing 'Bates n�bers Morgan Stanley Confidential 

0084771 through 0085783, and Morgan Stanley Confidential 0094003 through 0094032 were 
·-..: 

made by Morgan Stanley by or from information transmitted by a person with knowledge within 

the meaning of Florida Evidence Code § 90.803(6){a). 

B. 

RESPONSE: See the attached Table B. 

8. Admit th.at Morgan Stanley authored the documents listed in the attached Exhll>it 

RESPONSE: · See: the attached Table A. In the instances where there is a · 

notation that the docwnent bears handwritten marginalia, Morgan Stanley is without sufficient 

information to make any admission and therefore denies the Request with respect to the . 

handwritten marginalia. Morgan Stanley denies that it "authored" CPH Exlu"bits 9 and 138 and 

MS Exhibits 85 and 238 {and .any other vemon of the .. February . .  1998. I}isGU.Ssion Materials ::�1·. 
provided to CPH on February 23, 1998} . Morgan Stanley admits that Sunbeam provided 

Morgan Stanley certain information contained in those exlu"bits, that other information in those 

� 022/036 
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exhibits was obtained from public records, and that Morgan Stanley assisted Sunbeam in the 

foTIUatting and organization of such information. For MS Exhibit 183 and CPH Exhibit 278, 

Morgan Stanley admits that one of its employees .. authored" the handwrltten notations on that 

document, but denies that Morgan Stanley authored the underlying printed text. 
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CERTIFICATE OF SER.VIC]j( 

� 007 

· I  HEREBY CERTIFY that a ttue and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federai'."Express on this 22nd 

day ofNovember, 2004. 

Thomas D. Yannucci, P .C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zbonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15111 Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, .'P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington. D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-79�9 

Counsel for Morgan Stanley & C(). 
Incorporated 

Joseph Ianno, Jr" (FL Bar No. 65535 1) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, nENNEY, SCAROLA, 
BARNllAlIDT &: SllIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Bea.ch. FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One mM l'.laza, Suite 400 
Chicago, IL 6061 1 

SERVICE LIST 
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Response to CPH 6th Request far Admission: 

•:O::t..J".;, 'l::l:... ..... "'-' '·"'·"11! .. !al:, h;.,:.,,1 .... , ... . �;.'I •!i:!l: "�'"''.\'¥!! �.�'!ni'�·_.l:;.��,ff.. .  • .. �!9'i; . l (r"�\'; "'!�.. . 
MSC 0027828· 

MS 13 0027829 lncomp. A 
MSC 0000001· 

MS 40 0000175 A 

CPH 0041655· ' 

MS 48 0041661 A 
FUNB0165S4-

MS 57 016567 A 
MS 79 CPH 0467007 lncomp. A 

CPH 142628g... . 
MS SO 01426296 HW A 

CPH !1421814-

MS 81 1"121817 A 

CPH 1406962· 
MS az 1406964 HW A 

CPH 1427250-
MS 83 14zn53 HW A 

CPH 141 1 216-
MS 85 1411300 A 

MSC 0063805-
MS 1 15 006361 1 A 

CPH 1362487-
MS 166 1326662 A 

CPH 0482090-
MS 175 0482098 A 

CPH 1412533-
MS 1112 1412551 HW A 

CPH 1 109095-

MS 1 83 1 1091 15 

CPH 1399821· 
MS 189 1399822 

CPH 1 1 85762· 
MS 194 11 857&4 

CPH 1418423-
MS 238 1418499 

MSC 0080435-
CPH 3 0080437 

MSC 0031171· 
CPH 4 0031 176 

MSC 0031 177· 
CPH S 0031220 

MSC 0080438-
CPH 6 0080439 

CP 026286-
CPH 9 026370 

CP 033169· 
CPH 10 033240 

SASMF 1 0699-
CPH 11 10705 

CPH 0012526-
CPH 12 0012527 

CPH 0635991-

CPH 13 0635992 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Table A 

0 D 

0 D 

D 0 

OBJ OBJ 
OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

0 0 

0 D 

D 0 

OBJ OBJ 

0 0 

D D 

OBJ OBJ 

D 0 

D D 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 
D D 

D D 

OBJ OBJ 

OBJ OBJ 

D D 
HW = Handwritten Marginalia 

A = Admit 

D =  Deny 
W/O = Morgan Stanley is without sufficient 

infOnnation to Admit or Deny 

D 

D 

OBJ 
OBJ 

OBJ 

OBJ 

OBJ 

OSJ 

D 

0 

D 

OBJ 

D 

D 

OBJ 

D 

D 

OBJ 

OBJ 

OBJ 

OBJ 
D 

0 

OBJ . 

OBJ 

D 

D 

D 

0 

OBJ 
OBJ 

OBJ 

OBJ 

OBJ 

OBJ 

0 

D 

0 

OBJ 

D 

D 

OBJ 

0 

0 

OBJ 

OBJ 

OBJ 

OBJ 

0 

D 

OBJ 

OBJ 

0 

� 026/036 

I© O tlll 

D 

A 

A 

A 

A 

A 

A 

0 

D 

A 

D 

A · HW 
D - Balance 

A 

D 

0 

A 

A 

A 

A 

0 

D 

A 

A 

OBJ = Object 
I = Document Is Incomplete 

16div-008673



1 1 / 2 3 /2004  1 7 : 0 2  FAX 

1.11 2 2 1 0 4  16 : 36 FAX 16931007 0999 91312861 KIRltLAND & ELLIS LLP 

CPH 14 
CPH 16 

CPH 17 

CPH 24 

CPH 25 

CPH 26 
CPH 27 
CPH 28 

CPH 29 
CPH 31 

CPH 32 
CPH 33 

CPH 34 
CPH 35 

CPH 36 

CPH 37 

CPH 38 

CPH 61 

CPH 82 
CPH 64 
CPH 65 
CPH 66 

CPH 67 

CPH 68 

CPH 69 

CPH 70 

CPH 71 

CPH 72 

CPH 74 

CPH 75 

CPH 76 
CPH 78 

CPH 79 

CPH 80 

A = Admit 
O =  Deny 

MSC 0016944-

0016945 
MSC 0028B5B 

MSC 00375-

00381 

OPW000001-

000002 

CPH 1412961· 
14130(}7 
MSC 0026219 

MSC 0080440-
0081556 

CPH 0635893 

CPH 0635694-
0635895 
MSC 0029176 

CPH 0520973"-
0520974 

CPH 1257351 
CPH 0639323-
0639327 
MSC 0045317-
0045318 
MSC 0041766--

0041858 
CPH 0284977· 
0285008 

CPH 0283484 

MSC 0026423 
CPH 0088703 
CPH 0038717 
MSC 0053827-
0083833 
MSC 0003995· 
0004001 

MSC 0003894-
0003930 

$5 237825-
237830 
MSC 000598+ 
0005995 
MSC 0064865-
0064866 

MSC 0080356-
0080358 
SB 0018203-
0018288 
MSC 0025829-

0025886 

MSC 0039543 

MSC 0031855-
0031856 

CPH 04651S4 

Response to CPH 6th Request for Admission: 

HW 

HW 

HW 

. -

A 

D 

A 

A 

A 

A 
A 
A 

A 
A 

A 
A 

A 
A 

A 

A 

A 

A 
W/O 

A 

W/O 
W/O 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Table A 

D D 
D D 

D D 

D 0 

0 D 

o� OBJ 
OBJ OBJ 
OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 
OBJ OBJ 

OBJ OBJ 
OBJ OBJ 

D 0 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

D D 
D D 

D 0 
D 0 

OBJ OBJ 

0 D 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

D D 

OBJ OBJ 

OBJ OBJ 

OBJ OBJ 

D 0 
HW = Handwritten Marginalia 

W/O = Morgan Stanley Is without sufficient 
Information to Admit or Deny 

@ 02 7  /036  

� 010 

D D D 
D D -

0 D -

D D D 
D D -

OBJ OBJ A 
OBJ OBJ A 
OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ -

OBJ OBJ A 

OBJ OSJ A 
OBJ OBJ A 

D D -

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 
D D -

D D -

D D -

D D . 

OBJ OBJ A 

D 0 -

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

0 0 D 

OBJ OBJ A 

OBJJ· OBJ A 

OBJ OBJ A 
0 0 -

OBJ = Object 
I "" Document is incomplete 

16div-008674



11/23/2004  1 7 : 0 3  FAX 

�1122104 16 : 37 FAX 16 93100709999 1 312861 KIRKLAND & ELLI S LLP 

CPH 81 

CPH 81-A 

CPH 82 
CPH 83 

CPH 84 
CPH 84-A 

CPH B5 

CPH 86 

CPH 87 

CPH 88 

CPH 89 

CPH 90 
CPH 91 

CPH 92 
CPH 93 
CPH 94 

CPH 95 

CPH 96 

CPH 97 

CPH 98 
CPH 99 

CPH 100 

CPH 1 10 

CPH 1 11 

CPH 1 12 

CPH 1 1 5  

CPH 117 

CPH 120 
CPH 121 

CPH 122 

CPH 124 

CPH 125 

· A :=?\dmit 
D = Deny 

MSC 0036393-

0036395 

CPH 0469477-
0469561 

MSC 0033255-
0033263 

MSC 0036347-

0036349 

MSC 00451 12.· 

0045113 

MSC 0035967-
0035969 

MSC 0031791-
0031799 

MSC 008396(). 
0084026 

CPH 1332631-
1322633 

MSC 0003389· 
000341 5 

CPH 0472488-
0472496 

MSC 0033910-
003391 1 

CPH 0482089* 
0482098 

MSC 0062860-
0062896 

CPH 0038670-
0038676 
CPH 0038700-
0038706 
CPH 012961� 

0129616 

CPH 003'8700-
0038706 

CPH 0038523-
003852.4 
CPH 0012.522-

001252.4 
CPH 1 145796 
CPH 0039327: 

CPH 0038707 

CPH 0012464-
0012456 

MSC 0004673-
004702 

Response to CPH 6th Request for Admission: 
Table A 

A OBJ OBJ 

D D 0 

A OBJ OBJ 
D D 0 

A OBJ OBJ 

0 0 0 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

0 D D 

A OBJ OBJ 

D D D 
D 0 D 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

0 D D 

A OBJ OBJ 

HW A D D 

HW A D D 

HW A D D 

HW A D 0 

HW A D 0 

A 0 D 

HW A D D 

HW A D 0 

A 0 0 

A OBJ OBJ 

HW = Handwritten Marginaria 
W/O := Morgan stanley is without sufficient 

informaUon to Admit or Deny 

f4J 028/036 

l(&J U J. J.  

OBJ OBJ A 
D D D 

OBJ OBJ A 

o ,, D D 
. .  

OBJ OBJ A 
D D D 

. 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 
0 . D 0 

OBJ OBJ A 
D D 0 

D D D 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 
D 0 D 

OBJ OBJ A 

D D . 

D D -

D 0 . 

D 0 -

0 D -

0 D -

0 D -

D D 0 
.. 

-· 
0 D -

OBJ OBJ A 

OBJ = Object 
I == Document is incomplete 

16div-008675



1 1/23/2004  1 7 : 0 4  FAX 

�l/22104 16: 37 FAX 169310070999913 12861 KIRKLAND & ELLIS LLP 

CPH 12.6 

CPH 128 

CPH 129 

CPH 130 

CPH 131 

CPH 132 

CPH 133 

CPH 1 35 

CPH 136 

CPH 137 

CPH 138 
CPH 139 

CPH 140 

CPH 141 

CPH 142 

CPH 143 

CPH 144 

CPH 145 

CPH 146 

CPH 148 

CPH 1 49 

CPH 150 

CPH 151 
CPH 152 

CPH 153 

CPH 154 

CPH 155 

CPH 156 

CPH 157 
CPH 160 

A "" Admit 
D =  Deny 

MSC 0042248-
0042275 
MSC 00291 99-

0029201 

MSC 0000513-

Oo0o541 
CPH 0251889· 

0251889 

CPH 0251890... 

0251985 

CPH 0636135-
0636136 
MSC 0059244-

0059266 

MSC 0063735-
0063804 

MSC 0083748-

0063904 
MSC 0039543 

CPH 141 12.16-
141 1 300 

MSC 0026540-
002.6544 
CPH 0483399-

0483407 

CPH 0483341� 
0483350 

CPH 0253547· 
0253555 

CPH 1026942· 
1026953 

MSC OD16944 

MSC 0028214-

002.8271 

MSC 0080325-

0080333 

MSG 0047892 

MSC 0047893 

CPH 0470006-

0470016 
MSC 0065651· 

0065784 

CPH 1145796 

MSC 0018885-

001 8942 

CPH 1258265-

1258266 
CPH 1346133-
1346250 
CPH '.1346276· 
1346342 

MSC 0018702· 

001·8703 

MSC 0003143 

Response to CPH 6th Request for Admission: 
Table A 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

HW A D 0 
A OBJ OBJ 

HW A 0 D 

A OBJ OBJ 

A D D 

A OBJ OSJ 
A OBJ OBJ 
A D 0 

HVV A UttJ OtsJ 

HW A 0 D 

HW A D D 

HW A D D 

A D D 
lncomp. A D 0 

HW A OBJ OBJ 

AW A 08J OBJ 
A OBJ OBJ 

A OBJ OBJ 
HW A OBJ OBJ 

HW A OBJ OBJ 
HW A D D 

HW A OBJ OBJ 

W/O D D 

A OBJ OBJ 

A D 0 

HW A D D 

HW A 0 0 

HW = Handwritten Marginalia 
WIO = Morgan Stanley is without sufficient 

information to Admit or Deny 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

D D 0 

OBJ OBJ A 

D D -

OBJ OBJ . A 

0 0 D 

OBJ OBJ A 
OBJ OBJ A 

0 D D 

Ol'J Ol:IJ " 

D 0 D 

D 0 D 

D .  0 0 
D D D 
D D 0 

OBJ OBJ A 

OSJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 

0 D . 

OBJ OBJ A 

D 0 . 

OBJ OBJ A 

D 0 o 
. .  

-
0 D . 

D D D 

OBJ = Object 
I = Document is incomplete 

� 029/036 

16div-008676



11/23/2004 1 7 : 05 FAX 

�l / 2 2 1 0 4  l6 : 37 FAl 1693100709 9 9 9 1 312861 KIRKLAND & ELLI S LLP 

. 

MSC 0026888· 
CPI-! 162 0026891 

MSC 0080427· 

CPH 163 0080430 

MSC 0045133-
CPH 164 00445139 
CPH 165 

MSC 0045102· 
CPH 166 00445108 

CPH 157 

CPH 168 

MSC 0044558· 
CPH 169 0044573 

MSC 0042538-
CPH 170 0042540 

CPH 171 
CPH 172 MSC 0044452 
CPH 173 MSC 0043129 
CP.H 174 MSC 0042570 
CPH 175 
CPH 176 
CPH '177 MSC OOB5779 

MSC 0084771-
CPH 178 0084778 

CPH 0635892-

CPH 179 0635895 
MSC 0029194- • 

CPH 180 0029196 
MSC 0005284-

CPH 181 0006335 
MSC 0004703-

CPH 1 82. 0004723 
MSC 0063281.>-

CPH 183 006330 
CPH 1 84  

MSC 0041901· 
CPH 186 0041912 

MSC 0041870-
CPH 1 87 0041888 

CPH 0254621-
CPH 187-A 0254640 

CPH 168 

CPH 189 
CPH 190 

CPH 194 

CPH 195 

CPH 196 

CPH 200 

CPH 202. 

A = Admit 
D =  Deny 

CPH 1408952-
1408956 
CPH 0642933· 
0642.937 

MSC 00<\0237· 
00'40305 

MSC 0085612· 
0085613 
CPH 0472360-
0472361 
MSC 0003931 

Response to CPH 6th Request for Admission: 
Table A 

HW A D D 

A OBJ OBJ 

A OBJ OBJ 

0 D 0 

A OBJ OBJ 
D D D 
D D 0 

A OBJ OBJ 

W/O D 0 
D 0 D 
A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 
0 0 0 
0 D D 
A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 
A 0 D 

A D 0 

A OBJ OBJ 
D D 0 

A OBJ OBJ 
A OBJ OBJ 

A 0 D 

A OBJ OBJ 

A OBJ OBJ 
D D D 
D 0 D 

A D 0 

A. OBJ OBJ 

HW A 0 D 
HW A OBJ OBJ 

HW = Handwritten Marginalia 
W/O = Morgan Stanley is without sufficient 

information to Admit or Oeny 

@ 030/036  

'41 0 1 3  

0 D -

06J OBJ A 

OBJ OBJ · .  A 

D D D 

OBJ OBJ A 

D 0 0 

D 0 D 

OBJ OBJ A 

D D ; 0 
D D D 

OBJ OBJ A 
OBJ OBJ A.. 

OBJ OBJ A 

0 D D 

D 0 D 
OBJ OBJ A. 

OBJ OBJ A 

OBJ OBJ A 
OBJ OBJ . A 

o ·  D D 

D D D 

OBJ OBJ A 
D 0 D 

OBJ OBJ A 

OBJ OBJ A 

D D D 

OBJ OBJ A 

OBJ OBJ A 
D 0 D 
0 D 0 

0 0 D 

OBJ OBJ A 
•. 

0 0 -

OBJ OBJ A 

OBJ = Object 
I = Document Is incomplete 

16div-008677



1 1 /23/2004  17 : 05 FAX 

1 1 1 2 2 1 0 4  1 6 : 38 FAX 1 6 9 3 1 0 0 7 0999913128 6 1  KIRKLAND & ELLIS LLP 

MSC 0042314-
CPH 203 0042327 

MSC 004232.8· 
CPH 204 004Z3-41 

MSC 0004005-
CPH 205 0004007 

CPH 0471614-
CPH 207 0471629 

CPH 0632817• 

CPH 208 0632905 

CPH 1348404-

CPH 209 1348475 

CPH 0632981· 
CPH 21 0 0632981 

CPH 0633012-
CPH 211 0833049 

CPH 1257349-
CPH 212 1257349 

MSC 0029159-
CPH 213 0029162 
CPH 214 CPH 12.57359 

CPH 215 

MSC 0045665-
CPH 217 0045758 

MSC 0080431 -

CPH 2.17-A 0080434 

MSC 0004724-

CPH 218 0004726 

MSC 0045760. 
CPH 218-A 0045781 

CPH 219 

CPH 220 

CPH 221 

CPH 222 

CPH 223 
CPH 22.4 

CPH 2Z5 

CPH 226 

CPH 227 

CPH 228 

CPH 229 

CPH :?30 

CPH 232 

A "' Admit 

D = Oeny 

MSC 0036347· 
0036349 
CPH 0467090. 

0467126 

MSC 0045474-
0045475 

MSC 0003431-
0003464 

MSC 0042482-
0042483 

CPH 0147626-
0147627 

CPH 0147608-
014761 6 

CPH 0639174-
0639182 

MSC 0085750-
0085751 

MSC 00857� 
0085765 

CPH 0635890-
0635891 

MSC 0085589-

0085609 

Response to CPH 6th Request for Admission: 
Table A 

A OBJ OBJ 

A OBJ OBJ 

.WIO D D 

A OBJ OBJ 

A 0 D 

A 0 0 

A D D 

A 0 D 

A OBJ OBJ 

A D D 

A OBJ OBJ 

A D D 

A D D 

A OBJ OBJ 

HW A 0 D 

A OBJ OBJ 

A OBJ OBJ 

A D D 

A OBJ OBJ 

A OSJ OBJ 

A OBJ OBJ 

D D D 

A D D 

A D D 

A o ·  D 

A OBJ OBJ 

A OBJ OBJ 

A D D 

A OBJ OBJ 

HW = Handwritten Marginalia 
· W/O = Morgan Stanley Is Without sufficient 

information to Admit or Deny 

141 031/036  

� 01 4  

OBJ OBJ A 

OBJ OBJ A 

0 D D 

OBJ OBJ A 

D D . 

D D D 

D D D 

D D D 

OBJ OBJ A 

D D 0 

OBJ OBJ A 

D D D 

D D D 

OBJ OBJ· A 

D D D 

oa.J- OBJ . A 

OBJ " OBJ A 

0 0 D 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A 
0 0 D 

D D -

0 D -

D D -

OBJ OBJ A 

OBJ OBJ A 

0 ... D D 

OBJ OBJ A 

OBJ = Object 
I = Document is incomplete 

16div-008678



1 1/ 2 3/2004 1 7 : 06 FAX 

1 1 1 2 2 1 0 4  16 : 3 8 FAX 1 6 9 3 10 0 7 099991312861 KIRKLAND & ELLI S LLP 

CPH 233 

CPH Z34 

CPH 235 

CPI-I 2.38 
CPH 2.42 

CPH 243 

CPH 244 
CPH 245 

CPH 246 

'CPH 247 

CPH 248 

CPH 249 
CPH 250 

CPH 251 

CPH 252 

CPH 255 

CPH 256 
CPH 257 
CPH 258 

CPH l?.60 

CPH 261 

CPH 262 

CPH 263 
CPH 264 

CPH 265 

CPH 266 

CPH 272 

CPH 273 

CPH 274 

CPH 275 

A = Admlt 
D =  Deny 

MSC 0085274-

0085283 
MSC 0064771• 
0084778 
MSC 0085726-
0085727 
CPH 1412552-
1412570 
MSC 0045156 
MSC 0026587-
0026588 
MSC 0031982-
0031984 
MSC 0043210 
CPH 0473192· 
0473193 
MSC 0004132-
0004143 
MSC 0085175-
0085181 
MSC 0036633-
0036634 

CPH 0146467 
MSC 0005547-
0005599 

MSC 0019638--
0019725 
MSC 0045317-
0045318 
MSC 001 9097-
0019114 
FUNB 021139 
FUNB 021243 
CPH 0485371-
0485376 
MSC 0024383-
0024451 
MSC 001866().. 
0016725 
MSC 0018730-
0018731 
MSC 0024863 
MSC 0024864-
0024866 
CPH 1349253-
1349282 
CPH 0473148-
0473165 

MSC 002322.S; 
0023229 
MSC 0054921· 
0054925 
MSC 0001575-
0001 579 

Response to CPH 6th Request for Admission: 
Table A 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 

HW A 0 D 
A OBJ OBJ 

HW A 0 D 

A OBJ 08.J 
A OBJ OBJ 

HW A OBJ OBJ 

HW A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 
A OBJ OBJ 

A 0 D 

A 0 D 

A OBJ OBJ 

A 0 0 
A D D 
A D D 

A D D 

A D 0 

HW W/O D D 

HW W/O 0 D 
W/O D D 

W/O 0 0 

HW A OBJ OBJ 

A OBJ OBJ 

A. D D 

A D 0 

A OBJ OBJ 

HW = Handwritten Marginalia 
W/O = Morgan Stanley is without sufficient 

information to Admit or Deny 

� OlS 

OBJ OBJ A 

OBJ OBJ A 

OBJ OBJ A. 

0 D 0 
OBJ OBJ A 

D 0 D 

OBJ OBJ · A 
OBJ OBJ A 

. QBJ OBJ A 

OBJ OBJ A 

· OBJ OBJ A 

OBJ OBJ A 
OBJ OBJ A 

D 0 D 

0 0 D 

· oBJ OBJ A 
. 

D D D 
D D D 

0 0 D 

0 D 0 

0 D D 

D D D 

D D 0 

D D 0 

D D D 

OBJ OBJ A 
OBJ OBJ A 

D 0 -

D 0 -

OBJ OBJ A 

OBJ = Object 
I = Document is incomplete 

141 032/036 

16div-008679



11/23/2004  1 7 : 07 FAX 

l,1 1 2 2 1 0 4  1 6 :  3 8  FAX 1693100709 9991312861 KIRKLAND & ELLI S LLP 

CPH 2.77 

CPH 278 

CPH 279 

CPH 280 

- CPH 281 
CPH 264 

A = Admit 
D = Deny 

MSC 0004673-
0004702 

MSC 0036700-

0036720 
MSC 0006375-
0006432 

MSC 0018865-
001 8942 
MSC 0059244--
0059266 
MSC 0025BB7 

MSC 0015896-
0015970 
MSC 0015626-
001 5703 
MSC 0020477· 
0020552 
MSC 0061553-

0061621 

MSC 0061 191· 
0061251 
MSC 006752&-
0067602 

MSC 0072600. 
0072863 
MSC 0073454-

0073562 
MSC 0067258· 

0067341 

MSC 0087405-

0087490 
MSC 0070445-
0070542 

MSC 0086753-
OOBS79S 

MSC 0092043-

0092076 
MSC 0092017-

00921 1 1  

MSC 0092032-
0092042 

MSC 0092146-

oos21n 

MSC 0092178-
0092188 
MSC 0092112-

0092133 
MSC 0092134-
0092145 

Response to CPH 6th Request for Admission: 
Table A 

A OBJ OBJ 

A 0 D 

A OBJ OBJ 

A OBJ OBJ 

A OBJ OBJ 
A D 0 

W/O D 0 
lncomp. WJO 0 D 

WJO D D 

W/O 0 D 

lncomp. W/O 0 D 

W/O 0 D 

lncomp. W/O D D 
W/O 0 D 

W/O D D 

W/O 0 D 

WIO D 0 

lncomp. W/O D 0 

W/O D D 

W/O D D 

W/O D 0 
WIO 0 D 
WIO 0 D 
W/O 0 0 
W/O D D 

HW = Handwritten Marginalia 
W/O = Morgan Stanley is without sufficient 

information to Admit or Deny 

OBJ 

D 

OBJ 

OBJ 

OBJ 
0 
0 
D 

D 

D 

0 

0 

0 
D 

D 

D 

0 

D 

D 

D 

D 
0 
D 
D 
D 

� 033/036 

@ 0 1 6  

OBJ A 

A · HW 
D 0 - Balance 

OBJ A 
OBJ A 

OBJ A 
0 . 

0 -

D -

0 -

D -

D -

D -

0 -

D -

D -

D -

D -

0 . 

D -

D -

D w 

D -

D -

D -

0 -

OBJ = Object 
I = Document is inc0mplete 

16div-008680



11/23/2004  1 7 : 08 FAX 

1 1 1 22/04 16 : 3 8 FAX 1 6 9 3100709999131 2861 KIRKLAND & ELLIS LLP 

Response to CPH 6th Request For Admission: Table B 

���mtMJ;ial.�»'�h� tt:it�������j�Mn� � .. • �;1r � 
MSC 0084771-0084778 A (per 11/5 Order} A (per 11/S Order) 

MSC 0084779-0084792 

MSC 0084793-008461 'I 

MSC 0084812-0084813 

MSC 0084614-0084820 

MSC 0064821-0084826 

MSC 0084827-0084832 

MSC 0084833-0084834 

MSC 008483fH>084844 

MSC 0084845-0084859 

MSC 0084860-0084861 

MSC 0084862.0084870 

MSC 0084871-00B4BB7 

MSC 008'11888-0084905 

MSC 008490$-008491 0 

MSC 0084911-0084926 

MSC 0084927.0084946 

MSC 0084947-0084960 

MSC 0084961-0084975 

MSC 008497&-oo84994 

MSC 0084995-0085012 

MSC 008501�0085033 

MSC 00850�085055 

MSC 0065056-0085057 

MSC 0085058-0085075 

MSC 0085076-0085098 

MSC 0085099-0085108 

A (per 1 1/5 Order) A (per 11/5 Order) 

A (per 11 /5 Order) A (per 1 1/5 Order} 

A (per 11/5 Order) A (per 1 1/5 Orde1' 

A (per 11/5 Order) A (per 1 1/5 Order) 

A (per 1 1/5 Order) A (per 1115 Order) 

A (per 1 1/S Order) A (per 11ni Order) 
A (per 11/5 Order) A (per 11/5 Order) 

A (per 1 115 Order) A (per 11/5 Orr::ler) 

A (per 11/5 Order) A (per 11/5 Order) 

A (per 11/5 Order} A (per 1 1/6 Order) 

A (per 11/5 Order) A (per 11/5 Order) 
A (per 11 /5 Order) A (per 11 /S Order) 
A (per 11/5 Order) A (per 11/5 Order} 
A (per 11/5 Order) A (per 11/5 Order) 

A (per 11/5 Order) A (per 1115 Order) 

A (per 11/5 Order) A (per 1115 Order) 

A {per 1 1/5 Order) A (per 1 1/5 Order) 

A (per 1 1/5 Order) A (per 1115 Order) 

A (per 11/5 Order) A (per 11 /5 Order) 

A (per 1 1/5 Otder) A (per 11/5 Order) 

A (per 1 1/S Order) A (per 1115 Ordef) 

A. (per 11/S Order) A (per 11/5 Order) 

A (per 1 115 Order} A (per 11/5 Order) 
A (per 1 1/5 Order) A (per 11/5 Order) 

A (per 1 1/5 Order) A (per 11/5 Order') 

A (per 1 1/5 Order) A (per 1 1/5 Order) 

A = Admit 

� 034/036 

14) 0 17 
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1 1 /23/2004  1 7 : 0 8  FAX 

1 1 122104 1 6 : 3 9 FAX 1693 1007099991312861 KIRKLAND & ELLIS LLP 
, 

Response 1o CPH 6th Request For Admission: Table B 

MSC 0085109-0085122 A (per 11/5 Order) A (per 1 1/5 Order) 

MSC 0085123--0085136 A (per 1 1/5 Order) A (per 1115 Order) 

MSC 0085137-0085153 A (per 1 1/5 Order) A (per 1 1/5 Order) 

MSC 0085154-0085174 A (per 11/5 Order) A (per 1 1/5 Order} 

MSC 0085175-0085191 A (per 1 1  /5 Order) A (per 1 1/5 Order) 

MSC 008519Z-0085Z05 A {per 1 115 Order} A (per 11/5 Order) 

MSC 0085207-0085231 A (per 11/5 OrdeJ) A (per 11/5 Order) 

MSC 0085232-0085250 A (per 1115 Order) A (per 11/5 Order) 

MSC 0065251-00852.73 A (per 11/5 Order) A (per 1 1/5 Order) 
MSC 0065274-0085297 A (per 1 1/5 Order) A (per 11/5 Order) 

MSC 0085298-0085314 A (per 1 1  /5 Order) A (per 11/5 Order) 

MSC 0085315-0085333 A (per 11/5 Order) A (per 1115 Order) 

MSC 0085334-0085351 A (per 11/5 Order) A (per 1115 Order) 

MSC 0085352-0085357 A (per·111s Order) A (per "1115 Order) 
' 

MSC 0085358-0085373 A (per 1 1/5 Order) · A (per 1 1/5 Order) 
MSC 0085374-0085390 A (per 1 115 Order) A (per 1 '1/5 Ord�f) 

MSC 0085391-0085402 A (per 1 1 15 Order) A (per 11/5 Order) 

MSC 0085403-0085419 A (per 11/5 Order) A (per 1 1/5 Order) 

MSC 00854ZO-OOB54S5 A (per 1 1/5 Order) A (per 1 1/5 Order) 

MSC 0085436-0085452 A (per 11/5 Order) A (per 1115 Order) 

MSC 0085453-0085471 A (per 11/5 Order) A (per 11/5 Order) 

MSC OOB5472-00S5493 A (per 11/5 Order) A (per 1 1/5 Ordel) 

MSC 0085494-0085514 A (per '1 1/5 Order) A (per 11/5 Order) 

MSC 0085515-0085524 A (per 1 1/5 Ordel') A (per 11/5 Order) 
MSC 0085525-0085540 A (per 11/5 Order) A (per 1 115 Order) 

MSC 0065541-0085557 A (per 1115 Order) A (per 1 1/5 Order) 

MSC 0085556-0085571 A (per 1115 Order) A (per 1 1/5 Order) 
·:: 

A =  Admit 

141 035/036 
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11/23/2004 17 : 09 FAX � 03 6 / 0 3 6  

1,1 1 2 2 1 0 4  16 : 39 FAX 1 693 100 7099991312861 KIRKLAND & ELLIS LLP 

Response to CPH 6th Request For Admission: Table B 

MSC 0085572-0085588 A (per 1115 Order) A (per 1 1/5 Order) 

MSC 0085589-0085609 A (per 1 115 Order) A (per 11/5 Order) 

MSC 0085610-0085622 A (per 1 1/5 Order) A {per 1 1/5 Order) 
MSC 008562:}-0085642 A (per 11/5 Order) A (per 1 1/5 Order) 

MSC 0085643-0085860 A (per 1 1/5 Order) A (per 1 1/5 Order) 

MSC 0085681-0085663 A (per 1 1/S Order) A (per 11/5 Order) 
MSC 0085664-0085684 A (per 1 1/5 Order) A (per 11/5 Order) 

MSC 0085685-0085699 A (per 1115 Order) A (per 1 1/5 Ordes) 

MSC 0085700-0085721 A (per 1 1/5 Order) A (per 1 1/5 Order) 

MSC 0085722-00857"17 A (per 1 115 Order) A (per 11/5 Order) 

MSC 0085748-0085760 A (per 1 115 Order) A (per 11/5 Order) 

MSC 0085761-00Bsns A (per 11/5 Order) A (per 1 1/5 Order) 
MSC 0085777-0085783 A {per 11/5 Order) A (per 1 1/5 Order) 

MSC 0094003-0094007 A (per 1 1/5 Order) A (per11/5 Order) 

MSC 0094008-0094010 A (pet 1 1 /5 Order) A. (per 11/5 Order) 
MSC 009401 1-0094012 A (per 11/5 Order) A (per 1115 Orde;r) 

. .  

MSC 0094013-0094015 A (per 11/5 Order) A {per 1 1/5 Order) 

MSC 0094016-0094018 A (per 1 1/5 Order) A (per 1 1/5 Order) 

MSC 0094019-0094020 A (per 11/5 Order) A (per 1 1/5 Order) 
MSC 0094021-0094022 A (per 1 1/5 Order) A (per 1 1/5 Order) 
MSC 0094023-D094025 A (per 11/5 Order) A (per 11/5 Order) 
MSC 009402.6-0094028 A (per 1 115 Order) A (per 1 115 Order) 

MSC 0094029-0094032 A (per 1 1/5 Order) A (per 1 1/5 Order) 
MSC 0095652-0095653 A (per 1 1/5 Order) A (per 11/5 Order) 

A == Admit 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO ENFORCE 
STIPULATION CONCERNING PURPORTED MISREPRESENTATIONS 

AND OMISSIONS 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys, respectfully requests that this 

Court enter an Order enforcing the stipulation attached hereto as Exhibit 1. In support of this 

motion, CPH states as follows: 

1. This motion arises because Morgan Stanley has refused to provide an appropriate 

stipulation in accordance with this Court's November 5, 2004 Order on Morgan Stanley's motion 

for protective order concerning a Rule 1.310 deposition notice that CPH served on Morgan 

Stanley. In the deposition notice, CPH requested a corporate representative to testify about the 

purported misrepresentations and omissions of CPH and associated companies, including the 

purported misrepresentations about the supposed synergies that would result from Sunbeam's 

acquisition of Coleman. See Ex. 2 (topics listed in Exhibit A). Morgan Stanley filed a motion 

for protective order to bar that deposition, and on November 5, 2004, this Court ruled as follows 

(Ex. 3): 

[I]f Defendant stipulates in writing by 12 noon November 5, 2004 that it does not 
contend that Plaintiff or any of its affiliates or related entities made any 
misrepresentation or omission in connection with the transaction fanning the 
subject matter of Plaintiffs Complaint other than as alleged in paragraph 4 3 of its 
Answer [relating to synergies], Exhibit A to the Motion shall be deemed amended 
by interlineation to designate a corporate representative for the matters raised by 
paragraph 43 only. Whether or not the stipulation is made amending Exhibit A by 
interlineation, the Motion is hereby Denied. 
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2. Just before Noon on November 5, Morgan Stanley faxed a letter to CPH, 

representing that Morgan Stanley would not attempt to assert at trial that CPH or any associated 

company made any misrepresentation or omission, including but not limited to a 

misrepresentation or omission concerning synergies. Morgan Stanley further proposed that it 

would amend paragraph 43 of its amended answer to delete the reference to synergies. See 

Ex. 4. 

3. CPH has been seeking to reduce Morgan Stanley's representations to a stipulation 

- with no success. CPH sent Morgan Stanley a proposed stipulation in the form attached hereto 

as Exhibit 1, but to date, Morgan Stanley has refused to indicate whether the form of the 

stipulation is acceptable. Consequently, CPH respectfully requests that this Comi enforce the 

attached stipulation, and direct Morgan Stanley to amend paragraph 43 of its amended answer to 

delete the reference to synergies. 

Dated: November 23, 2004 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

#1182537 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

<::: ---.. 
--=----- / �� By: L__ / 
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John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and c01Tect copy of the foregoing has been furnished by 

---:) ,,.-;. 
Fax and Federal Express to all counsel on the attached list on this -z._ day of 

f'v'nr , 2004. 

JACK SCAROLA ,,/ 
Florida Bar No.: 169440 
Searcy Dem1ey Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

COUNSEL LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff(s), 

CASE NO. CA 03-5045 AI 

VS. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

STIPULATION 

Morgan Stanley & Co. Inc. ("Morgan Stanley"), by and through its undersigned 

attorneys, and Coleman (Parent) Holdings Inc. ("CPH"), by and through its undersigned 

attorneys, stipulate as follows: 

CPH, MacAndrews & Forbes Holdings Inc., The Coleman Company, Inc., and 

their parents, affiliates, subsidiaries, agents, officers, accountants, or financial 

advisors did not make any misrepresentations or omissions to Morgan Stanley & 

Co., Sunbeam Corporation, or any of their parents, affiliates subsidiaries, officers, 

assigns, accountants, or financial advisors in connection with Sunbeam 

Corporation's acquisition of The Coleman Company, Inc. 

EXHIBIT 
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Jolm Scarola 
Florida Bar No. 169440 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33402-3626 
Telephone: (561) 686-6300 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Counsel for Coleman (Parent) Holdings Inc. 

- 2  -

Joseph Ianno, Jr. 
Florida Bar No. 655351 
CARL TON FIELDS, P.A. 
222 Lakeview Ave. Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carlton fields.com 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
KELLOGG, HUBER, HANSEN, TODD 

& EV ANS, P .L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. Incorporated 
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ORDER APPROVING STIPULATION 

THIS CAUSE, having come before the Court upon the foregoing stipulation, and after 

having reviewed the agreement of the parties, the Court approves the stipulation. 

DONE AND ORDERED in chambers in West Palm Beach, Florida this ___ day of 

November, 2004. 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas A. Clare, Esq. 
655 15th Street, NW, Suite 1200 
Washington, DC 20005 

Mark C. Hansen Esq. 
Sumner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 

DocumentNumber: 1178199 

Elizabeth Maass 
Circuit Judge 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I 

THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

����������������� 
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings Inc. will take the deposition 
upon oral examination of the following parties and witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates set forth below: 

DEPONENT DATE AND TIME 
Ruth Porat November 23-24, 2004 

Michael Rankowitz November 4, 2004 

Morgan Stanley & Co., Inc. on the topics October 25, 2004 
identified on Exhibit A. 
Morgan Stanley & Co., Inc. on the topics November 10, 2004 
identified on Exhibit B. 

Morgan Stanley & Co., Inc. on the topics October 27, 2004 
identified on Exhibit C. 

Morgan Stanley & Co., Inc. on the topics November 3, 2004 
identified on Exhibit D. 

EXHIBIT 
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All of the depositions will be conducted at Esquire Deposition Services, 216 East 45th 
Street, New York, NY 10017 and will begin at 9:30 a.m. The depositions will be recorded by 
videotape and stenographic means. The videographer will be Esquire Deposition Services. The 
depositions will be taken before a person authorized to administer oaths and will continue day to 
day until completed. 

With respect to the depositions of Morgan Stanley & Co., Inc. ("MS&Co.") identified 
above, please designate one or more officers, directors, managing agents, or other persons to 
testify on your behalf and state the matters on which each person designated will testify. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List this l 81h day of October 2004. 

Dated: October 18, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Document Number: 1167384 

COLEMAN (PARENT) HOLDINGS INC. 

B���� 
One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P .L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 
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Exhibit A 

CORPORATE DEPOSITION TOPICS 

1. All misrepresentations and/or omissions which MS&Co. or any of its affilliates 
contends were committed by or on behalf of MacAndrews & Forbes Holdings Inc., Coleman 
(Parent) Holdings Inc. ("CPH"), or The Coleman Company, Inc. in connection with Sunbeam's 
acquisition of CPH's interest in The Coleman Company, Inc., including, but not limited to the 
following: 

A. The identities of the individuals who allegedly made misrepresentations and/or 
omissions that were allegedly relied upon. 

made; 
B. The individual(s) to whom the alleged misrepresentations and/or omissions were 

C. The date and time that each alleged misrepresentation and/or omission was made; 

D. The identities of the individuals who relied upon the alleged misrepresentations 
and/or omissions; 

E. The reliance of each individual on the alleged misrepresentations and/or 
omissions. 
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Exhibit B 

CORPORATE DEPOSITION TOPICS 

1. The value of American Household, Inc. on the following dates: (a) February 6, 2001; and 
(b) September 20, 2004. 

2. The value of MS&Co.'s or any of its affilliates' interest in American Household, Inc. on 
the following dates: (a) February 6, 2001; and (b) September 20, 2004. 
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Exhibit C 

CORPORATE DEPOSITION TOPICS 

1. All fees, expenses, other compensation, or assets billed by or otherwise 
due to Morgan Stanley & Co., Inc. ("MS&Co."), Morgan Stanley Senior Funding, Inc. 
("MSSF"), or any of their affiliates concerning or on behalf of Sunbeam Corp. (including 
American Household, Inc.) and all fees, expenses, other compensation, or assets paid or provided 
by or on behalf of Sunbeam Corp. (including American Household, Inc.) to MS&Co., MSSF, or 
any of their affiliates. 
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Exhibit D 

CORPORATE DEPOSITION TOPICS 

1. All of the procedures of, rules for, and activities of the Equity 
Commitment Committee in 1997 and 1998. 

2. The role of the Equity Commitment Committee in 1997 and 1998. 

3. All documents typically or ordinarily generated by and for the Equity 
Commitment Committee in the course of a transaction in 1997 and 1998. 

4. All of the procedures of, rules for, and activities of the Leveraged Finance 
Commitment Committee and/or the Leveraged Finance Committee from 1997 to the present. 

5. The role of the Leveraged Finance Commitment Committee and/or the 
Leveraged Finance Committee in 1997 and 1998. 

6. All documents typically or ordinarily generated by and for the Leveraged 
Finance Commitment Committee and/or the Leveraged Finance Committee in the course of a 
transaction in 1997 and 1998. 

7. The process, procedures, and requirements for preparing, approving, or 
issuing "highly confident" letters in 1997 and 1998. 

8. All non-transaction specific documents generated in connection with 
preparing, approving, or issuing "highly confident" letters in 1997 and 1998. 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
·plaintiff( s ), 

VS. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff( s ); 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant(s). 

______________ ! 

ORDER ON MOTION FOR PROTECTIVE ORDER CONCERNING THE NOTICE 
OF TAKING VIDE.OTAPED DEPOSITIONS SERVED BY COLEMAN (PARENT) 

HOLDINGS, INC. ON OCTOBER 18, 2004 

THIS CAUSE came before the Court November 4, 2004 on Defendant Morgan 

Stanley & Co. Inc.'s Motion for Protective Order Concerning the Notice of Taking 

·Videotaped Depositions Served by Coleman (Parent) Holdings, Inc. on October 18, 2004, 

with both counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that if Defendant stipulates in writing by 12 noon 

November 5, 2004 that it does not contend that Plaintiff o; any of its affiliates or related 

entities made any misrepresentation or omission in conn��tion with the transaction forming 

the subject matter of Plaintiffs Complaint other than as alleged in paragraph 43 of its 

Answer, Exhibit A to the Motion shall be deemed amended by interlineation to designate a 

corporate representative for the matters raised by paragraph 43 only. Whether or not the 

stipulation is made amending Exhibit A by interlineation, the Motion is hereby Denied. 
_._. ___ , 

EXHIBIT 
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DONE AND ORDERED in West Palm Beach, Pa e ch County, Florida this � 
day of November, 2004. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palin Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 

Mark C. I:Iansen, Esq. 
1615 M Street, NW, Suite 400 
Washington, DC 20036 

ELIZABETH T. MAASS 
Circuit Court Judge. 
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11/05/2004 11:30 FAX 561 658 7368 CARLTON FIELDS WPB 

CARLTON FIELDS 
ATTORNEYS AT LAW 

Jack Scarola, Esq. 
Seorcy, Denney , et al. 
2139 Palm Beach Lokes Blvd. 
West Palm Beach, Florido 33401 

Jerold Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
330 N. Wabash, Suite 4400 
Chicago, IL 60611 

November 5, 2004 

ATLANTA 
/.llAMl 

ORlANDO 
SI. �EYERSBURG 

TALI.AHAS SEE 
TAMPA 

141008/008 

WEST PAlM BEACH 

Etpt•on•• 
222 l.okevlew Avenue. Sullo I •IOO 
�•I Palm !lliaeh, Florida 33401-6149 
P.O. Bwt 150 
Welt Palm llooch, Florido �3402.0150 

561.659.7070 
561.659.7369 fox 
www.corl!onflold1.eo'" 

VIA FACSIMILE AND 
FEDERAL EXPRESS 

Re: Coleman {Parent) Holdings fnc. v. Morgan Stanley & Co. Inc. 

Dear Jack and Jerry: 

Pursuant to the Court's ru ling on November 4, 2004 with regard to Morgon Stanley's 
Motion for Protective Order regarding CPH's Notice of Taking Videotaped Depositions, please be 
advised that Morgon Stanley is not asserting that CPH or any of its affiliates or related entities 
mode any misrepresentations or om issions In connection with the transaction Forming the subject 
matter of CPH's complaint. 

Further, with regard to synergies1 Morgon Stonley proposes to delete the language "and 
on synergy analyses which MS&Co. received from CPH." from paragraph 43 of the Amended 
Answer and Amended Affirmative Defenses. ihus, this obviates the need For a deposition entirely 
on this topic. 

Please contact me if there ore any questions. 

Sincerely, 

/jed 

cc: Thomos Clare (w/encl.j EXHIBIT 

l q 
WPB#S66938.8 
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Sherry, Bridget E . 

. . om: Thomas Clare [tclare@kirkland.com] 

Sent: Tuesday, November 23, 2004 7:57 PM 

To: #MS-Coleman - K&E 

Subject: Fw: Scanned document <17 pages> -- 11/23/2004 6:40:31 PM 

20041123 CPH Motion to Enforce Stipulation 

*********************************************************** 

The information contained in this communication is 

confidential, may be attorney-client privileged, may 

constitute inside information, and is intended only for 

the use of the addressee. It is the property of 

Kirkland & Ellis LLP or Kirkland & Ellis International LLP. 
Unauthorized use, disclosure or copying of this 

communication or any part thereof is strictly prohibited 

and may be unlawful. If you have received this 

communication in error, please notify us immediately by 

return e-mail or by e-mail to postmaster@kirkland.com, and 

destroy this communication and all copies thereof, 

including all attachments. 
*********************************************************** 

11/24/2004 

Page 1 of 1 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS INC.'S RESPONSE IN OPPOSITION TO NON
PARTY SUNBEAM'S MOTION FOR PROTECTIVE ORDER ON RECORDS 

CUSTODIAN DEPOSITION 
On November 16, 2004, Sunbeam Corporation (n/k/a American Household, Inc.) filed a 

motion for protective order to prevent a Sunbeam records custodian deposition from going 

forward. As the deposition notice reflects, CPH seeks basic authenticity, business record, and 

authorship information about approximately two boxes of Sunbeam documents that CPH may 

use at trial. Sunbeam objects to the deposition on the grounds that the parties have not attempted 

to reach any stipulations concerning the documents and that a Sunbeam records custodian should 

not be burdened with having to sit for a deposition until that happens. 

CPH respectfully requests that this Court direct the Sunbeam records custodian to appear 

for the deposition that CPH previously noticed. CPH repeatedly has invited Morgan Stanley to 

attempt to reach stipulations concerning third-party documents, but to date, Morgan Stanley has 

not done so. CPH therefore has no alternative but to seek the authenticity, business record, and 

authorship information that it needs directly from Sunbeam. 

The burden involved is not great - only two boxes of documents are involved - and 

CPH expects that the deposition can be completed in a few hours. Consequently, CPH 

respectfully requests that this Court direct a Sunbeam records custodian to appear promptly for a 
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deposition, to answer questions about the Sunbeam documents s�t forth in the deposition notice 

attached hereto as Exhibit A. 

Dated: November 23, 2004 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611  
(312) 222-9350 

#1182933 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

By: ________ --,,."""'"/ ___ / __ .. _:Z"'-- - ----
One of Its Attorney? 

/' 
John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

-

Fax and Federal Express to all counsel on the attached list on this ---z_--:3 day of 

{Vt-v-r , 2004. 

JACK SCAROLA / 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611  

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

Mark F. Bideau, Esq. 
Lorie M. Gleim, Esq. 
Greenberg Traurig, P.A. 
777 South Flager Drive, Suite 300 East 
West Palm Beach, FL 33401 

COUNSEL LIST 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

VS. 

MORGAN STANLEY & CO., INC., 

Defendant. 
����������������� I 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING , INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC. ,  
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 

Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 
CARL TON FIELDS, P.A. 

222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sunrner Square, 1615 M Street 
N.W., Suite 400 

Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc., hereby 

notices the deposition upon oral examination of the Custodian of Records, Sunbeam Corporation 

(kin/a American Household, Inc.) pursuant to Florida Rule of Civil Procedure 1.410 on the date 

and at the time set forth below: 

Custodian of Records 
Sunbeam Corporation 
(n/k/a American Household, Inc.) 

November 2, 2004 at 9:30 a.m. 

The deposition will be conducted on the topics set fotih in the attached Subpoena. The 

EXHIBIT 

j 8 
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deposition will be recorded by stenographic means at the offices of Searcy Denney Scarola 

Barnhart & Shipley, P.C., 2139 Palm Beach Lakes Blvd., West Palm Beach, Florida. The 

deposition will be taken before a person authorized to administer oaths and will continue until 

completed. 

I HEREBY CERTIFY that a true and con-ect copy of the foregoing has been served by 

facsimile and by Federal Express to all counsel on the attached Service List, this p?�y of 

(){!;h ' 2004. 

Jerold S. Solovy 
Ronald L. Manner 
Robe1i T. Markowski 
Deirdre E. Connell 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, 1llinois 60611 

(312) 222-9350 

CHICAGO_I 169875_1 

COLEMAN (PARENT) HOLDINGS, INC. 

Jack Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

(561) 686-6300 
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CERTIFICATE OF SERVICE 

l HEREBY CERTIFY that a true and con-ect copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this ;}'{ Rday of 

btiobu� 2004. 

cy Denney Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 

Attomeys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Joseph lanno, Jr., Esquire 

Carlton Fields, et al. 
222 Lakeview A venue 

Suite1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 

Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 

Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 

1615 M Street, N.W., Sui te 400 
Washington, DC 20036-3206 

COUNSEL LIST 
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' 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant. 

����������������--'/ 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 
vs. 
MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

SUBPOENA DUCES TECUM 

THE ST ATE OF FLORID A 

TO: Custodian of Records 
Sunbeam Corporation 
(n/k/a American Household, Inc.) 
2381 Executive Center Drive 
Boca Raton, Florida 33431 

YOU ARE COMMANDED to appear at Searcy Denney Scarola Barnhart & Shipley, 

P.A., 2139 Palm Beach Lakes Boulevard, West Palm Beach, FL, 33409 pursuant to the 

subpoena issued by the Circuit Court of the Fifteenth Judicial District of Florida and Florida 

Rule of Civil Procedure 1.310 on November 2, 2004 at 9:30 a.m., and to give testimony with 

respect to the topics specified on the attached Rider. 

If you fail to: 

1) Appear as specified; or 

2) Object to this subpoena, 
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Coleman (Parent) Holdings, Inc. vs Morgan Stanley & Co., Inc. 
2003 CA 005045 Al 
Subpoena Duces Tecum 

You may be in contempt of court. You are subpoenaed to appear by the following 

attorney, and unless excused from this subpoena by this attorney or the court, you shall 

respond to this subpoena as directed. 

DATED this 22nd day of October, 2004. 

Flor· 

S CY DENNEY SCAROLA 
ARNHART & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 

Jerold S. Solovy, Esq. 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, IL 60611 
Phone: (312) 222-9350 
Fax: (312) 527-0484 

Attorneys for CPH and MAFCO 

2 
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RIDER 

to 
SUBPOENA DUCES TECUM TO 

CUSTODIAN OF RECORDS OF NON-PARTY 

SUNBEAM CORPORATION (N/K/A AMERICAN HOUSEHOLD, INC.) 

You are hereby requested to respond to the following topics p ursuant to the definitions 

contained herein: 

RULE 1.310 TOPICS 

1. The authenticity, source, creation, use, maintenance, and business purpose of 

documents produced by Sunbeam to Coleman (Parent) Holdings, Inc. in the course of 

litigation, bearing the Bates numbers identified in Exhibit A, and information contained 

therein. 

2. The authenticity, source, creation, use, maintenance, and business purpose of 

the documents identified in Exhibit B, and infonnation contained therein. (Copies of the 

documents identified in Exhibit B are being provided under separate cover). 

DEFINITIONS 

I. "Sunbeam" means Sunbean1 Corporation and any of its predecessors, 

successors, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

2. "American Household" or "AH!" means American Household, Inc. and any of 

its predecessors, successors, subsidiaries, and present and fom1er officers, directors, 

employees, representatives, and agents. 

3. "Documents" shall be given the broad meaning provided in Rule 1.350 in the 

Fl01ida Rules of Civil Procedure and refers to any form or means, whether physical, visual, or 

electronic, in or by which words, numbers, or ideas are recorded or preserved, whether fixed 

in tangible medium or electronically stored, including any and all drafts of any final document. 

The word "documents" shall include, by way of example and not by way of limitation, all of 

3 
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the following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, cables, 

notes, messages, reports, studies, press releases, comparisons, books, accounts, checks, audio 

and video recordings and transcriptions thereof, pleadings, testimony, articles, bulletins, 

pamphlets, brochures, magazines, questionnaires, surveys, charts, newspapers, calendars, desk 

calendars, pocket calendars, lists, Jogs, publications, notices, diagrams, instructions, diaries, 

minutes for meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of 

oral communications, whether by telephone or face-to-face, contracts, agreements, drafts of or 

proposed contracts or agreements, memoranda of understanding, letters of intent, computer 

tapes, computer drives or memories, computer diskettes or disks, e-mail, CD-ROMs, or any 

other tangible thing on which any handwriting, typing, printing, photostatic, electronic, or 

other fon11 of communication or infornrntion is recorded or reproduced, together with all 

notations on any of the foregoing, all originals, file copies, or other unique copies of the 

foregoing, and all versions or drafts thereof, whether used or not. 

4 
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EXHIBIT A 
SUBPOENA DUCES TECUM TO 

CUSTODIAN OF RECORDS OF NON-PARTY 

SUNBEAM CORPORATION (N/Kf A AMERICAN HOUSEHOLD, INC.) 

The following documents were produced by Sunbeam to Coleman (Parent) Holdings, 
Inc. in the course of litigation, bearing the Bates Numbers identified below. 

..:. ,'.'.·.·,._,:, ?:.:!_.J,/)::::·:•:: �u�a��� .. ·; :: ·. · · J;:X. # . · . BATES NUMBER . 
... 1:· \. , · .  ' 

CPH 016 SB 0018286 

CPH 034 SB 286348-286349 

CPH 039 SB 085634-085635 

CPH 040 SB 043025 

CPH 041 SB 068782 

CPH 042 SB 047885 

CPH 043 SB 074537 

CPH 044 SB 044796-044797 

CPH 045 SB 081468-081470 

CPH 046 SB 230566·230571 

CPH 047 SB 230564-230567 

CPH 048 SB 230560-230563 

CPH 049 SB 045020-045027 

CPH 050 SB 272842-272846 

CPH 051 SB 049919-049922 

CPH 052 SB 043614 

CPH 053 SB 272908-272912 

CPH054 SB 044305-044306 

•.\,. ' ' '  

.. EX.# 
: 

CPH 055 

CPH 056 

CPH 058 

CPH 059 

CPH 060 

CPH 061 

CPH062 

CPH 063 

CPH 064 

CPH 070 

CPH 073 

CPH 075 

CPH 080 

CPH 082 

CPH 096 

CPH 098 

CPH 130 

CPH 131 

, '
·��N�EAM 

' '  

BATES NUMBER 

SB 044304 

SB 054613-054658 

SB 050134-050144 

SB 050136 

SB 050145-050146 

SB 047906-047937 

SB 0046413 

SB 050206-050210 

SB 0018286 

SB 237825-237830 

SB 352272-352273 

SB 0018203-0018288 

SB 230485 

SB 234816-234900 

SB 237789-237797 

SB 247390-247399 

SB 0013021-0013041 

SB 0013042-0013137 

5 

•• • .-� t .: , 'r"!. .',' • : , : :-i • .. '· ',.� •;--. • ' l• . :::: , 
' " ' :. '.'--'..' 'SUNBEAM .. ' \'' 

.EX.# , " BATl;S NUM�ER 
"' ' . 

CPH 140 SB 248700-248708 

CPH 141 SB 248642-248651 

CPH 142. SB 0014697-0014705 

CPH 147 SB 088157-088188 

CPH 150 SB 235345-235355 

CPH 187A SB 0015771-0015790 

CPH 191 SB 248716·248719 

CPH 200 SB 237661-237662 

CPH 207 SB 236953-236968 

CPH 220 SB 232429·232465 

CPH 243 58 088523-088524 

CPH 246 SB 238493-238494 

CPH 259 SB 253322-253327 

CPH 260 SB 250672·250677 

CPH 272 SB 238449-238466 

CPH 276 SB 0012251-0012274 

MS 175 SB 247391-247399 
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EXHIBIT B 

SUBPOENA DUCES TECUM TO 

CUSTODIAN OF RECORDS OF NON-PARTY 

SUNBEAM CORPORATION (NIKIA AMERICAN HOUSEHOLD, I NC.) 
Copies of the following documents are being provided to ARI under separate cover: 

... -,.:.�,:.1�'".!·,�.-: �· .' . ·� · · ' . :. . ' .· · " , '· . 
.. -.�·Ell.'# :,._,.,-, �L" BATES RANGE-.'. . ·  .. � . .;�\·:·,,=<·:1,· ·· ,·� : .· --�-

CPH 009 CP 026286-026370 

CPH 010 CP 033169-033240 

CPH 011 SASMF 10699-10705 

CPH 012 CPH 0012526-0012527 

CPH 013 CPH 0635991-0635992 

CPH 014 MSC 0016944-0016945 

CPH 022 CPH0084462-0084532 

CPH 025 N/A 

CPH 026 CPH1412961-1413007 

CPH 030 CPH1122102 ·1122103 

CPH 031 CPH0635893 

CPH 032 CPH0635894 - 0635895 

CPH 036 CPH0639323 - 0639327 

CPH 057 CPHOi 31143-0131148 

CPH 065 CPH0088703 

CPH 066 CPH0038717 

CPH 069 MSC 0003894-0003930 

CPH 074 MSC 0080356-0080358 

CPH 085 MSC 0036347 - 0036349 

6 

' • ' • ' 1 I ' I • �•. ( t' ' '' • • • 

.·. EX.# .·:--> . . ; .. BATES RAN·G�·:·�: .. ···: ' 

CPH 086 

CPH 090 

CPH 092 

CPH 100 

CPH 110 

CPH 111 

CPH 112 

CPH 115 

CPH 117 

. ' •  

CPH 120 

CPH 121 

CPH 122 

CPH 124 

CPH 132 

CPH 134 

CPH 135 

CPH 138 

CPH 143 

CPH 144 

.. , ·.·r ( >,I· •'.'· 

MSC 0045112 - 0045113 

CPH1332631 -1335633 

MSC 0003389 • 0003415 

MSC 0062860 - 0062896 

CPH0038670 - 0038676 

CPH0038700 - 0038706 

CPH0129613 - 0129616 

CPH0038700 - 0038706 

CPH0038523 - 0038524 

CPH0012522 - 0012524 

CPH1145796 

CPH0039327, CPH0038707 

CPH0012464 - 0012466 

CPH0636135 - 0636136 

CPH0146910-00146913 

MSC 
0063735 - 0063804 

CPH1411216-
1411300 

CPH1026942-1026953 

MSC 0016944 
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·� ·�.t ��, .. \ .. : i.;:·:i�::"':::.�./�� ;.·t:.t-·:'·/ ·� ;:'.:�.!�·:'/ ·. .' ... ... ::J=���: ::·,!� '-:-·::· B��E.S:�A.�GE � . 

CPH 151 MSC 0065651 - 0065784 

CPH 152 LAB 000043 

CPH 155 
CPH1346133 •• 
1346250 

CPH 156 CPH1346276 -1346342 

CPH 160 MSC 0003143 

CPH 161 CPH1010442 •• 1010444 

CPH 164 MSC 0045133-0045139 

CPH 166 MSC 0045102-0045108 

CPH 169 MSC 0044556-0044573 

CPH 170 MSC 0042538-0042540 

CPH 174 MSC 0042570 

CPH 179 CPH0635892-0635895 

CPH 182 CPH 1089795-1089815 

CPH 189 CPH0642933-0642937 

CPH 193 CPH1418971-1418974 

CPH 195 MSC 0040237-0040305 

CPH 202 MSC 0003931 

CPH 206 CPH0648779-0648791 

CPH 208 CPH632817 ·0632905 

CPH 209 CPH1348404-1348475 

CPH 210 CPH0632981 

CPH 211 CPH0633012-0633049 

7 

:: •/,' : � . .'1 : \ ·. : : :-j_::;· . ;: ·, ,.\1!·?.._,:,;·; .,:·-:.·:.. .. :l*•'. .. �·�-,; 
EX.# : " '.,.f/·; BATES RANGE ·:.� ·":" . .···� �.-,:��.·; ...... ·:· .. '!.·',; � . ..• ,:.:-·, .i .... . 

CPH 215 None 

CPH 216 CPH0632906-0632937 

CPH 21'7 MSC 0045665-0045758 

CPH 218A MSC 0045760- 0045761 

CPH 219 MSC 0036347· 0036349 

CPH 222 MSC 0003431· 0003464 

CPH 223 MSC 0042482- 0042483 

CPH 225 CPH0147626-0147627 

CPH 226 CPH0147607 -0147616 

CPH 227 CPH063917 4-0639182 

CPH 231 CPH1398266-1398501 

CPH 237 CSFBC 0001623-0001648 

CPH 238 CPH 1412552-1412570 

CPH 250 CPH 0146467 

CPH 251 MSC 0005547-0005599 

CPH 252 MSC 0019638-0019725 

CPH 253 CPH 1409707-1409980 

CPH 256 MSC 0019097- 0019116 

CPH 257 FUNB 021139 

CPH 258 FUNB 021243 

CPH 261 MSC 0024383· 0024451 

CPH 267 CLN 11731-11749 
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'; t �I;'.' >�h' ;,11 ',''�, ��� :;'' ,. ���,,.�::",-.:';:.:, ;�·=:'.,:.� •:'::-.: ;•, '1: t � �:" :: I 
,_:::EX.'#: ::·.'.'\�·:,· ,.f /'BATJ:$ RANGE.":.,'·· 

. 
., '1 �.� :·'.:·.:·�;,, c'� • • '•,' .t' • � ·. , � .' .,• ·  , .'{ , •  .,• 

. ·'\."E��.# . ·:/::.:·/·\·:�-�A��� ����!:·
·
·�··: ./:.': 

CPH 268 CLN 11768-11782 MSC 0015896-0015970 

CPH 269 CLN 11783· 11790 CLN 51657-51733 

CPH 270 CLN 11791-11801 MSC 0015626-0015703 

CPH 271 CLN 11802- 11814 MSC 0020477· 0020552 

CPH 278 MSC 006375-006432 MSC 0061553· 0061621 

CPH162 MSC 0026888 •• 0026891 MSC 0061191- 0061251 

MS 040 MSC 0000001-0000175 MSC 0067528- 0067602 

MS 080 CPH1426289-1426296 MSC 0072800- 0072863 

MS 081 CPH1421814-1421817 MSC 0073484· 0073562 

MS 082 CPH1406962-1406964 MSC 0067258· 0067341 

MS 083 CPH1427250-1427253 MSC 0087405- 0087490 

MS 085 CPH1411216-1411300 MSC 0070445- 0070542 

MS 109 CPH1042288-1042317 MSC 0086753· 0086799 

MS 115 MSC 0063805-0063811 MSC 0092043- 0092076 

MS 166 CPH1326487-1326662 MSC 0092077- 0092111 

MS 182 CPH1412533- 1412551 MSC 0092146-0092177 

MS 183 CPH1109095·1109115 MSC 0092032- 0092042 

MS 194 CPH1185762-1185784 MSC 0092178- 0092188 

MS 238 CPH1418423- 1418499 MSC 0092112- 0092133 

MS 279 CPH139B266- 1398537 MSC 0092134- 0092145 
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Thomas A. Clare, Esq. 
KIRKLAND & ELLJS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Mark C. Hansen 
KELLOGG, HUBER, HANSEN, 
TODD & EVANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Joseph Ianno , Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

CHICAGO_l 168907_3 

COUNSEL LIST 

9 

16div-008718



11/23/2004 15:47 FAX 141 001/017 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

VS. 

MORGAN STANLEY & CO., INC., 
Defendant. 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS INC. 'S RESPONSE IN OPPOSITION TO NON
P ARTY SUNBEAM'S MOTION FOR PROTECTIVE ORDER ON RECORDS 

CUSTODIAN DEPOSITION 

On November 16, 2004, Sunbeam Corporation (n/k/a American Household, Inc.) filed a 

motion for protective order to prevent a Sunbeam records custodian deposition from going 

fonvard. As the deposition notice reflects, CPH seeks basic authenticity, business record, and 

authorship infom1ation about approximately two boxes of Sunbeam documents that CPH may 

use at trial. Sunbeam objects to the deposition on the grounds that the parties have not attempted 

to reach any stipulations concerning the documents and that a Sunbeam records custodian should 

not be burdened with having to sit for a deposition until that happens. 

CPH respectfully requests that this Court direct the Sunbeam records custodian to appear 

for the deposition that CPH previously noticed. CPH repeatedly has invited Morgan Stanley to 

attempt to reach stipulations concerning third-party docun1ents, but to date, Morgan Stanley has 

not done so. CPH therefore has no alternative but to seek the authenticity, business record, and 

authorship infonnation that it needs directly from Sunbeam. 

The burden involved is not great - only two boxes of documents are involved - and 

CPH expects that the deposition can be completed in a few hours. Consequently, CPH 

respectfully requests that this Court direct a Sunbeam records custodian to appear promptly for a 

16div-008719



11123/2004 15:48 FAX l4J 002/017 

deposition, to answer questions about the Sunbeam documents s�t forth in the deposition notice 

attached hereto as Exhibit A. 

Dated: November 23, 2004 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

#l 182933 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

By: ,,/ .. --/' -
One of Its Attorney?,.... 

/' 
John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

2 

16div-008720



11/23/2004 15:48 FAX �003/017 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a tlue and con-ect copy of the foregoing has been furnished by 
-

Fax and Federal Express to all counsel on the attached list on this ·-z._--:3 day of 

;IJ/ l"V'' ' 2004. 

JACK SCAROLA � 

Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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11/23/2004 15:49 FAX 

Joseph Ia1mo, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and EIJis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jem1er & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P .L.L.C. 
Sumner Square 
1615 M Street� N.W., Suite 400 
Washington, DC 20036-3206 

Mark F. Bideau, Esq. 
Lorie M. Gleim, Esq. 
Greenberg Traurig, P.A. 
777 South Flager Drive, Suite 300 East 
West Palm Beach, FL 33401 

�004 /017 

COUNSEL LIST 
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11/23/2004 15:49 FAX 

IN THE flFTEENTH JUDICIAL CIRCUIT 
lN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I ����������������� 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, lNC., CASE NO. CA 03-5165 Al 

Pia inti ff, 

vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITION 

Mark C. Hansen, Esq. To: Thomas A. Clare, Esq. 
KIRKLAND & ELL.IS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 

Joseph lanno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 

KELLOGG, HUBER, HANSEN, TODD 

Washington, D.C. 20005 West Palm Beach, FL 33401 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc., hereby 

notices the deposition upon oral examination of the Custodian of Records, Sunbeam Corporation 

(kin/a Amedcan Household, Inc.) pursuant to Florida Rule of Civil Procedure 1.410 on the date 

and at the time set fo1th below: 

Custodian of Records November 2, 2004 at 9:30 a.m. 
Sunbeam Corporation 
(n/k/a American Household, Inc.) 

The deposition will be conducted on the topics set forth in the attached Subpoena. The 

EXHIBIT 

i A 
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deposition will be recorded by stenographic means at the offices of Searcy Denney Scarola 

Barnhart & Shipley, P.C., 2139 Palm Beach Lakes Blvd., West Palm Beach, Florida. The 

deposition will be taken before a person authorized to administer oaths and will continue until 

completed. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 

facsimile and by Federal Express to all counsel on the attached Service List, this ;{�y of 

tk>f-; ' 2004. 

Jerold S. Solovy 
Ronald L. Manner 
Robert T. Markowski 
Deirdre E. Connell 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 4400 
Chicago, lllinois 60611 
(312) 222-9350 

CHICAGO_l lli9H75_1 

COLE!VIAN (PARENT) HOLDINGS, lNC. 

Jack Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 
(561) 686-6300. 

�006/017 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
'1 r") 

Fax and Federal Express to all counsel on the attached list on this 

{)c:f-obu-, 2004. 

}"\ ""-day of 

JACK 
Flor" 
S cy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lukes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman{Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, lnc. 

!410011017 
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Joseph Ianno, Jr., Esquire 
Carlton Pields, et al. 
222 Lakeview A venue 
Suitel400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 

Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

�008/017 
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' 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant. 

��������������---/ 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEP(CH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 Al 

Plaintiff, 
vs. 
MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

SUBPOENA DUCES TECUM 

THE STATE OF FLORIDA 

TO: Custodian of Records 
Sunbeam Corporation 
(n/k/a American Household, Inc.) 
2381 Executive Center Drive 
Boca Raton, Florida 33431 

YOU ARE COMMANDED to appear at Searcy Denney Scarola Barnhart & Shipley, 

P.A., 2139 Palm Beach Lakes Boulevard, West Palm Beach, FL, 33409 pursuant to the 

subpoena issued by the Circuit Court of the Fifteenth Judicial District of Florida and Florida 

Rule of Civil Procedure l.310 on November 2, 2004 at 9:30 a.m., and to give testimony with 

respect to the topics specified on the attached Rider. 

If you fail to: 

1) Appear as specified; or 

2) Object to this subpoena, 

�009/017 
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Coleman (Parent) Holdings, Inc. vs Morgan Stanley & Co., Inc. 
2003 CA 005045 Al 
Subpoena Duces Tccum 

You may be in contempt of court. You are subpoenaed to appear by the following 

attorney, and Wlless excused from this subpoena by this attorney or the court, you shall 

respond to this subpoena as directed. 

DATED this 22nd day of October, 2004. 

a, Esq. 
Flo· arNo.; 169440 · 

CY DENNEY SCAROLA 
ARNHART & SHIPLEY I p .A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 

Jerold S. Solovy, Esq. 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, IL 60611 
Phone: (312) 222-9350 
Fa.ic: (312) 527-0484 

Atlonieys for CPH and MAFCO 

2 
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IUD ER 

to 

SUBPOENA DUCES TECUM TO 

CUSTODIAN OF RECORDS OF NON-PARTY 
SUNBEAM CORPORATION (NIK/A AMERICAN HOUSEHOLD, INC.) 
You are hereby requested to respond to the following topics pursuant to the definitions 

contained herein: 

RULE 1.310 TOPICS 

1. The authenticity, source, creation, use, maintenance, and business purpose of 

documents produced by Sunbeam to Colemall (Parent) Holdings, Inc. in the course of 

litigation, bearing the Bates numbers identified in Exhibit A, and information contained 

therein. 

2. The authenticity, source, creation, use, maintenance, and business purpose of 

the docmnents identified in Exhibit B, and infom1ation contained therein . (Copies of the 

documents identified in Exhibit B are being provided under separate cover). 

DEFINITIONS 

I. "Sunbeam" means Sunbeam Corporation and any of its predecessors, 

successms, subsidiaries, a11d present and former officers, directors, employees, 

representatives, and agents. 

2. "American Household" or "AHI" means American Household, Inc. and any of 

its predecessors, successors, subsidiaries, and p1·esent and fom1er officers, directors, 

employees, representatives, and agents. 

3. "Documents" shall be given the broad meaning provided in Rule 1.350 in the 

Flo1ida Rules of Civil Procedure and refers to any form or means, whether physical, visual, or 

electronic, in or by which words, numbers, or ideas are recorded or preserved, whether fixed 

in tangible medium or electronically stored, including any and all drafts of any final document. 

The word "documents" shall include, by way of example and not by way of limitation, all of 

3 
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lhe following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, cables, 

notes, messages, reports, studies, press releases, comparisons, books, accounts, checks, audio 

and video recordings and transcriptions thereof, pleadings, testimony, articles, bulletins, 

pamphlets, brochures, magazines, questio1maires, surveys, charts, newspapers, calendars, desk 

calendars, pocket calendars, lists, logs, publications, notices, diagrams, instructions, diaries, 

minutes for meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of 

oral communications, whether by telephone or face-to�face, contracts, agreements, drafts of or 

proposed contracts or agreements, memoranda of understanding, letters of intent, computer 

tapes, computer drives or memories, computer diskettes or disks, e-mail, CD-ROMs, or any 

other tangible thing on which any handwriting, typing, printing, photostatic, electronic, or 

other fonn of communication or infom1ation is recorded or reproduced, together with all 

notations on any of the foregoing, all originals, file copies, or other unique copies of the 

foregoing, and all versions or drafts thereof, whether used or not. 

4 
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EXHlUITA 

SUBPOENA DUCES TECUM TO 

CUSTODIAN OF RECORDS OF NON·P ARTY 

SUNBEAM CORPORATION (N/K/A AMERlCAN HOUSEHOLD. INC.) 

The following documents were produced by Sunbeam to Coleman (Parent) Holdings, 
Inc. in the course of litigation, bearing the Bates Numbers identified below. 

_' :. : \�'; .. . �' ,· ' : / �·- '  I' • ', ' :· 
.. 'EX # · . . . . · SUNl!ICAM ; . . 

. 

• 
. . ' BATES NUMBE� 

• I  ' \ • , •  • 

CPH 016 SB 0018286 

CPH034 SB 286348·286349 

CPH 039 SB 085634-085635 

CPH040 SB 043025 

CPH 04 1 SB 068782 

CPH042 SB 047885 

CPH043 SB 074537 

CPH 044 SS 044796-044797 

CPH045 SB 081468-081470 

CPH 046 SB 231>568·230571 

CPH 047 SB 230564·230567 

CPH 046 SB 230560-230563 

CPH049 se 045020--045021 

CPH 050 SB 272842-272846 

CPH 051 SB 049919-1149922 

CPH 052 SS 043614 

CPH 053 SS 272908-272912 

CPH 054 SB 044305-044306 

,, 

EX.# 

CPH055 

CPH056 

CPH058 

CPH059 

CPH060 

CPH061 

CPH062 

CPH 063 

CPH064 

CPH 070 

CPH073 

CPH075 

CPH080 

CPH082 

CPH096 

CPH098 

CPH 130 

CPH 131 

SUmllo/\M 
Bf\TES NUMBER 

SB 044304 

SB 054613-054658 

SB 050134.050144 

SB050f36 

SB 050145-050146 

SB 047906-047937 

SB 0046413 

SB 050206-050210 

SB 0018286 

SB 237825-237830 

SB 352272-352273 

SS 0018203-0018288 

SB 230465 

SB 234816-234900 

SB 237789-237797 

SB 247390-247399 

SB 0013021-0013041 

SB 0 013042-0013137 

5 

· .,-_ ; .. ' .. .- "' '., :su���� . . '_, .EX. If BATES NlJM�ER 

CPH140 

CPH 141 

CPH 142. 

CPH 147 

CPH 150 

CPH 187A 

CPH 191 

CPH 200 

CPH 207 

CPH 220 

CPH243 

CPH 246 

CPH 259 

CPH 260 

CPH 272 

CPH 276 

MS 175 

. . 

SB 248700-248708 

SB 248642-249651 

SB 0014697-0014705 

SS 088157-088188 

SB 235345-235355 

SB 0015771-01>15790 

SB 248716-248719 

SB 237661 ·23766� 

SB 236953·23&968 

SB 232429-232465 

SB 088523-088524 

SB 238493·238494 

SB 253322·253327 

SB 250672•250677 

SB 238449·238466 

SB 0012251.0012274 

SB 247391-247399 

�013/017 
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EXHIBIT B 
SUBPOENA DUCES TECUM TO 

CUSTODIAN OF RECORDS OF NON-PARTY 
SUNBEAM CORPORATION (NIKIA AMERICAN HOUSEHOLD, JNC.) 
Copies of the following documents are being provided to AHI under separate cover: 

--:.:\�x::.# ': , , .. : � .... . i3�Tes RA��e . :
· . 

� �, ·.� 1,' : j • : ;r; .· . r � • ' -

CPH009 CP 026286-026370 

CPH 010 CP 033169-033240 

CPH 011 SASMF 10699-10705 

CPH 012 CFH 0012526-0012527 

CPH 013 CPH 0635991·0635992 

CPH 014 MSC 0016944-0016945 

CPHD22 CPH0084462-0084532 

CPH 025 NIA 

CPH 026 CPH1412961-1413007 

CPH 030 CPH1122102·1122103 

CPH 031 CPHD635893 

CPH 032 CPH063SB94 • 0635895 

CPH 036 CPH0639323 • 0639327 

CPH 057 CPH0131143-0131148 

CPH 065 CPH0088703 

CPH066 CPH0038717 

CPH 069 MSC 0003894-0003930 

CPH 074 MSC 0080356-0080358 

CPH 085 MSC 0036347 - 0036349 

6 

·EX.# 

CPH 086 

CPH090 

CPH 092 

CPH 100 

CPH 110 

CPH 111 

CPH 112 

CPH 115 

CPH 117 

CPH 120 

CPH 121 

CPH 122 

CPH 124 

CPH 132 

CPH 134 

CPH 135 

CPH 138 

CPH 143 

CPH 144 

., ' : �. 1:. 
' ' .BATES RANGE: . .. "·: 

� • I • ( I _l ',• < 

MSC 0045112 - 0045113 

CPH1332631 -1335633 

MSC 0003389 • 0003415 

MSC 0062860 - 0062896 

CPH003B670- 0038676 

CPH003B700 - 0038706 

CPH0129613 - 0129616 

CPH0038700 - 0038706 

CPH003852J - 0038524 

CPH0012522 - 0012524 

CPH1145796 

CPH0039327, CPH0038707 

CPH0012464-0012466 

CPH0636135- 0636136 

CPH014691D-00146913 

MSC 
0063735 - 0063804 

CPH1411216 -
1 411300 

CPH1026942·1D26953 

MSC 0016944 
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' . ".el<. �· .,�:):.;�"! ._:8�!��·'.�.�:N��.:�;'::'}. 

CPH 1 51 MSC 0065651 - 0065784 CPH 215 None 

CPH 1 52 LAB 000043 CPH 216 CPH0632906·0632937 

CPH 1 55 
CPH1 346133 ·· 
1 346250 

CPH 2.H MSC 0045665-0045758 

CPH 1 56 CPH1346276 - 1 346342 CPH 218A MSC 0045760· 0045761 

CPH 160 MSC 0003143 CPH 2.19 MSC 0036347- 0036349 

CPH 1 61 CPH1 01 0442 - 1 010444 CPH 222 MSC 0003431· 0003464 

C P H  1 64 MSC 0045133-00451 39 CPH 223 MSC 0042482· 0042483 

CPH 1 66 MSC 00451 02-0045108 CPH 225 CPH0147626·0147627 

CPH 1 69 MSC 0044556-0044573 CPH 226 CPHD147607..0147616 

CPH 1 70 MSC 0042538-0042540 CPH 227 CPH0639174·0639182 

CPH 1 74 MSC 0042570 CPH 231 CPH1 398266-1 398501 

CPH 1 79 CPH0635892·0635895 CPH 237 CSFBC 0001 623·0001648 

CPH 1 82 CPH 1 089795·1 089815 CPH 238 CPH 141 2552-141 2570 

CPH 189 CPH0642933·0642937 CPH 250 CPH 01 46467 

CPH 1 93 CPH1418971·141 8974 CPH 251 MSC 0005547.0005599 

CPH 195 MSC 0040237·0040305 CPH 252 MSC 001 9638-0019725 

CPH 202 MSC 0003931 CPH 253 CPH 1409707-1409980 

CPH 206 CPH0648779-0648791 CPH 256 MSC 001 9097· 0 01 9 1 1 6  

CPH 208 CPH632817..0632905 CPH 257 FUNB 021 1 39 

CPH 209 CPH1348404·1346475 CPH 258 FUNS 021243 

CPH 210 CPH0632.981 CPH 261 MSC 0024363· 0024451 

CPH 211 CPH0633012·0633049 CPH 267 CLN 1 1731· 1 1749 

7 
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: t - , ;i  , .;- : ; !." • •  .,' ' '- •  ' ,' . �',-.:, � I  • �/ " 1 '  t i'. • ... • "  I 
,.: :: ex.· pt. :: '.'-" . .  �': .. BATES RANGE . · . . .  

• � \ • - ' . .  ( • • • i • . • - ' :i ' ' : . ..• 

CPH 268 CLN 11768- 1 1 782 

CPH 269 CLN 1 1 783- 1 1 790 

CPH 270 CLN 1 1791 · 1 1 801 

CPH 271 CLN 1 1 802- 1 1 8 1 4  

CPH 278 MSC 0 06375-006432 

CPH162 MSC 0026888 •• 0026891 

MS 040 MSC 0000001-0000 1 75 

MS OBO CPH1426289·1426296 

M S  081 CPH1421814·1421817 

M S 082 CPH1406962·1406964 

MS 083 CPH1427250-1427253 

MS 085 CPH141 1 216·1411300 

MS 1 09 CPH1 042288·1042317 

MS 1 1 5  MSC 0063805-0063811 

MS 1 66 CPH1 326487 ·1326662 

MS 102 CPH141 2533· 1412551 

MS 1 83 CPH1 109095- 1 1 09115 

MS 194 CPH1 185762·1 185784 

MS 238 CPH141 8423· 1 41 8499 

MS 279 CPH1 398266· 1 398537 

141 01 6/017 

'.:'\ ��: # . · -.> �··_;..'_:'".:�A+��k�N�E ";":-.:<: 

MSC 001 5896-001 5970 

CLN 51 657-51 733 

MSC 001 5626-001 5703 

MSC 0020477 • 0020552 

MSC 0061 553· 0061621 

MSC 006 1 1 9 1 · 006fa51 

MSC 0061528- 0067602 

MSC 0072800- 0072863 

MSC 0073484· 0073562 

MSC 0067258· 0067341 

MSC 0087405· 0087490 

MSC 0 070445· 0070542 

MSC 0086753· 0086799 

MSC 0092043· 0092076 

MSC 0092077· 00921 1 1  

MSC 0092146·0092177 

MSC 0092032· 0092042 

MSC 0092178· 0092188 

MSC 0092112· 0092133 

MSC 0092134· 0092145 
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Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, t.LP 
655 Fifteenth Street, N.W. 
Suite 1 200 
Washington, D.C. 20005 

Mark C. Hansen 
KELLOGG, HUBER, HANSEN, 
TODD & EVANS, P.L.L.C. 
Sumner Square 
1 6 1 5  M Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Joseph Innno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View A venue 
Suite 1 400 
West Palm Beach, FL 33401 

Cl llCAGO_l 1 68907_3 

141 017/017 

COUNSEL LIST 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS INC.'S RESPONSE TO MORGAN STANLEY'S 

MOTION TO REMOVE CONFIDENTIALITY DESIGNATIONS 

On July 30, 2004, Morgan Stanley filed a motion to lift confidentiality designations, 

identifying 15 of CPH' s filings that Morgan Stanley believes should not be filed under seal 

(interestingly, although Morgan Stanley filed numerous pleadings under seal in the same period 

for basically the same reasons, Morgan Stanley does not make a similar request with regard to its 

own filings). CPH has reviewed the filings in question and has determined that each was filed 

under seal solely because the filings refer to the terms of the Andersen settlement agreement, and 

because CPH has a contractual obligation to attempt to protect the confidentiality of those 

settlement terms. Due to those contractual obligations, CPH cannot consent to the relief 

requested by Morgan Stanley. 

Dated: November 23, 2004 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 
#1182945 

Respectfully submitted, 

COLEMAN (PARENT) H0.4DINGS INC. 

By: �\. A�r�ey� � 
John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing l)as been furnished by 

·7 :L>tcC./ 
Fax and Federal Express to all counsel on the attached list on this l/ ./ day of 

___,,A'-""-.J 1,_,__0 v_· . _, 2004. 

�\�� � 
JACK SC�OLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 

16div-008737



Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

COUNSEL LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

VS. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MOTION FOR PROTECTIVE ORDER 

Defendant Morgan Stanley & Co. Inc. ("Morgan Stanley") requests that this Court enter a 

Protective Order pursuant to Fla. R. Civ. P. l.280(c) concerning several Notices of Taking 

Videotaped Depositions served by Plaintiff as set forth below. In support of this Motion, 

Morgan Stanley states as follows: 

I. Plaintiff's deposition notice for a corporate representative concerning debentures 

1. On November 17, 2004, this Court entered an Order overruling Morgan Stanley's 

Motion for a Protective Order to produce documents and to produce a corporate representative to 

testify concerning trading activity by Morgan Stanley related to Sunbeam debentures. 

2. On November 19, 2004 at 6:17 p.m., Morgan Stanley received a Notice of Taking 

Deposition purporting to schedule a deposition for November 24, 2004 at 9:30 in New York 

City. A copy of the deposition notice is attached hereto as Exhibit "A." Morgan Stanley 

objected to the deposition because insufficient notice was given. A copy of this correspondence 

is attached hereto as Exhibit "B." 

3. However, based upon Plaintiffs argument to this Court and reasons for this 

discovery, Morgan Stanley suggested that a written response could be provided to Plaintiff that 

WPB#586827.l 
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Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
Case No: CA 03-5045 AI 

Motion for Protective Order 
Page 2 

would provide all of the necessary information requested by Plaintiff. Such an offer was clearly 

reasonable since Plaintiffs counsel unilaterally took the same action with respect to a corporate 

representative deposition of Plaintiff. See correspondence attached hereto as Exhibit "C." 

WHEREFORE, Morgan Stanley respectfully requests that this Court enter an Order 

requiring Plaintiff to accept a written response in lieu of a deposition or in the alternative, 

requiring the deposition to be rescheduled to a date and time mutually convenient for counsel 

and the witness and award such other and further relief as is just and proper. 

II. Plaintiff's deposition notice for a corporate representative concerning Coleman 

Escrow Notes 

4. On November 17, 2004, this Court entered an Order overruling Morgan Stanley's 

Motion for a Protective Order and required Morgan Stanley to produce documents and respond 

to interrogatories concerning trading activity by Morgan Stanley related to Coleman Escrow 

Notes and related documents. The Court required Morgan Stanley to produce documents and 

respond to the interrogatories on or before November 23, 2004. The Court did not address the 

Motion for Protective Order concerning the Rule 1.31 O(b )( 6) deposition on this topic. 

5. On November 19, 2004 at 6:17 p.m., Morgan Stanley received a Notice of Taking 

Deposition purporting to schedule a deposition for November 24, 2004 at 9:30 in New York City 

on this topic. A copy of the deposition notice is attached hereto as Exhibit "D." Morgan Stanley 

objected to the deposition because insufficient notice was given. 

6. Because Morgan Stanley has not responded to the discovery, counsel submits that 

a deposition is premature at this time. Morgan Stanley will timely comply with the Court's 

Order. After CPR receives the written discovery, a deposition may be unnecessary. 

WPB#586827. l 
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Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
Case No: CA 03-5045 AI 

Motion for Protective Order 
Page3 

WHEREFORE, Morgan Stanley respectfully requests that this Court enter an Order 

requiring the deposition to be rescheduled to a date and time mutually convenient for counsel 

and the witness and award such other and further relief as is just and proper. 

III. Plaintiff's deposition notice for a corporate representative concerning authenticity 
of hundreds of deposition exhibits 

7. On November 19, 2004, counsel received this Court's order overruling Morgan 

Stanley's motion for protective order concerning CPH's Sixth Request for Admissions. 

8. On November 22, 2004, Morgan Stanley timely served its Responses to CPH's 

Sixth Request for Admissions pursuant to the Court's Order. 

9. However, on November 22, 2004 at 1 :04 p.m., pnor to rece1vmg Morgan 

Stanley's Response to the Sixth Request for Admissions, CPH served a deposition notice for a 

corporate representative to testify as to the authenticity of these documents. A copy of the 

deposition notice is attached hereto as Exhibit "E." 

10. Serving the deposition notice prior to receiving the discovery responses clearly 

demonstrates the harassing nature of this request. Had CPH waited to receive the discovery 

responses, CPH would have learned that Morgan Stanley did not object to authenticity of a 

number of documents, thus, the deposition notice could have been narrowly tailored. 

11. Moreover, CPH has provided insufficient notice for this deposition. 

WHEREFORE, Morgan Stanley respectfully requests that this Court enter an Order 

requiring the deposition to be rescheduled to a date and time mutually convenient for counsel 

and the witness and award such other and further relief as is just and proper. 

WPB#586827.l 
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Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
Case No: CA 03-5045 AI 

Motion for Protective Order 
Page4 

IV. Plaintiff's deposition notice for a corporate representative concerning punitive 
damages 

12. On November 22, 2004, counsel received this Court's order permitting CPH to 

assert claims for punitive damages. 

13. Immediately after receiving the Court's Order, at 2:12 p.m. that same day, CPH 

demanded that Morgan Stanley produce documents pursuant to the Seventh Request for 

Production. In addition, CPH demanded that Morgan Stanley produce a corporate representative 

to testify concerning financial information allegedly relevant to punitive damages. CPH 

unilaterally scheduled the deposition for November 24, 2004 at 9:30 a.m. A copy of the 

deposition notice is attached hereto as Exhibit "F." 

14. With regard to the Seventh Request for Production, CPH is not entitled to any 

documents as Morgan Stanley's substantive objections to the Request have not been resolved 

either through agreement of the parties or by this Court. 

15. With regard to the deposition, the scope of the requested areas of inquiry is 

overbroad and not reasonably calculated to lead to the discovery of admissible evidence. 

Further, the scope of the areas of inquiry exceeds the permissible scope of financial discovery 

even with the claims for punitive damages. Finally, CPH has provided insufficient notice for this 

deposition. 

WHEREFORE, Morgan Stanley respectfully requests that this Court enter an Order 

requiring the deposition to be rescheduled to a date and time mutually convenient for counsel 

and the witness and award such other and further relief as is just and proper. 

WPB#586827.1 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished tc;J 
all counsel of record on the attached service list by facsimile and Federal Express on this JF 
day of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#586827.l 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

16div-008743



Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2 139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 6061 1 

WPB#586827.l 

Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 

SERVICE LIST 

Case No: CA 03-5045 AI 
Motion for Protective Order 

Page 6 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 Al 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I ���������������� 
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 Al 

Plaintiff, 
vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & EL LIS, LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings, Inc. ("CPH") will take the 
deposition upon oral examination of the following party pursuant to Florida Rule of Civil 
Procedure 1. 310 on the date set forth below: 

DEPONENT 

Morgan Stanley & Co., Inc. on the topic 
identified on Exhibit A. 

DATE AND TIME 

November 24, 2004 at 9:30 a.m. 

The deposition will be conducted at Esquire Deposition Services, 216 E. 45th Street, 8th 
floor, New York, New York 10017. The deposition will be recorded by videotape and 
stenographic means. The videographer will be Esquire Deposition Services. The depositions 
will be taken before a person authorized to administer oaths and will continue day to day until 
completed. 

Please designate one or more officers, directors, managing agents, or other persons to 
testify on your behalf and state the matters on which each person designated will testify. 

EXHIBIT 

i A 16div-008745
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and Federal Express to all counsel on the attached Service List this 19th day of 
November 2004. 

Dated: November 19, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT} HOLDINGS INC. 

By: �I- � 
One oflts AttorneYS 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686·6300 

-2-
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS , P.L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

312 527 0484 P.09/14 

16div-008747
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Exhibit A 

CORPORATE DEPOSITION TOPIC 

312 527 0484 P.10/14 

1. All transactions involving Subordinated Debentures (as defined in the Definitions 

f1d Instructions set forth in CPH's First Request for Production of Documents served on May 9, 

�003), including but not limited to: (i) all transactions in which Morgan Stanley bought or sold 

any Subordinated Debentures or any interest therein; (ii) all eommunicatioas vlith aay Morgan 

Stael� eastomer or eoaa.ter party te BR;' trade Ht.volviag Merge Stanley as a ereker er priaei13al 

relating te the Saborelinateel Deaeattifes; (iii) any market for the Subordinated Debentures; and 

(iv) the purchase price, other costs in connection with the purchase, sales price, other costs in 

connection with the sale, gains, losses, and amount or rate of return on any purchase or sale of 

Subordinated Debentures or any interest therein. 

2. Morgan Stanley's gains, losses, and amount or rate of return in connection with 

the purchase or sale of Subordinated Debentures or any interest therein. 

3. The documents produced by Morgan Stanley at Morgan Stanley Confidential 

0096879 to 0096972 and Morgan Stanley Confidential 0102880 to 0103433, including but not 

limited to: (I) the authenticity, source, creation, use, maintenance and business purpose of the 

documents; and (2) the explanation of the documents and the information contained therein. 

16div-008748



BY FACSIMILE 

Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 60611-7603 

KIRKLAND &... ELLIS LLP 
AND AFFILIATED PARTNERSHIPS 

655 Fifteenth Street, N.W. 
Washington, D.C. 20005 

202 879-5000 

www.kirkland.com 

November 21, 2004 

Facsimile: 
202 879-5200 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 

Dear Mike: 

I write to confirm our telephone conversation on Friday afternoon regarding the 
deposition schedule for next week, and in response to the deposition notices you served after 
business hours on Friday evening. To summarize, we intend to proceed with the following 
depositions: 

Deponent Reguested Day Location Start 
Todd Freed CPH Monday Skadden 9:30 a.m. 
Mitch Petrick CPH Monday Esquire 10:15 a.m. 
Rule 1.310 CPH Monday Esquire 10:15 a.m. 

(10/8 notice Ex. A Topics 1-4) 
Ruth Porat CPH Tuesday Esquire 8:00 a.m. 
Rule 1.310 CPH Tuesday Esquire 8:00 a.m. 

(10/18 notice Ex. D Topics 1-3) 
Bill Reid MS Tuesday K&E(NY) 9:30 a.m. 
Aliso11 Amorison MS Tuesday Skadden 9:30 a.m. 

Ms. Porat is unable to continue her deposition beyond 1 p.m. on Tuesday and is not 
available to resume the deposition on Wednesday. In the event that additional time is necessary, 
we will provide you with proposed dates to complete the deposition. During our telephone 
conversation on Friday, I offered to make Ms. Porat available for several hours on Monday 
afternoon to complete the corporate representative portion of Ms. Porat's deposition, a proposal 
that would have allowed CPH more time on Tuesday for Ms. Porat's individual deposition. You 
declined my offer. 

· 

You informed me that none of the Bank of New York depositions are going forward on 
November 23 as noticed. You assured me that you would inform me immediately if any of those 
depositions are going to go forward on that date. Given the need to send additional counsel to 

,\ ... ���-. 
EXHIBIT '; .. I 

Chicago London 

t> 
NewYork ·· San Francisco 
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KJRKLAND &. ELLIS LLP 

Michael Brody, Esq. 
November 21, 2004 
Page 2 

Jacksonville, FL or New York City if the depositions are going to go forward, please inform us 
no later than noon on Monday if either of those depositions will proceed. 

The Amended Deposition Notice you served for November 22 at 10:15 a.m. is invalid. 
MacAndrews & Forbes Holdings Inc. is not a party to the litigation and cannot issue a deposition 
notice. Even if it could, the notice period is inadequate. The notice was not served until after 
6:00 p.m. EDT on Friday evening, yet purports to require Morgan Stanley to produce a corporate 
representative on those topics at 10:15 a.m. on Monday morning. Moreover, even if the 
deposition had been properly noticed and timely served on Friday evening, it is impractical to 
believe that a corporate representative could be prepared to provide testimony on such short 
notice. Morgan Stanley objects to the deposition notice on these grounds. 

The Amended Deposition Notices you served for November 24 regarding the Sunbeam 
debenture and Coleman securities topics suffer froni many of the same flaws. The deposition 
notices for these topics were not served until after 6:00 p.m. EDT on Friday evening, yet purport 
to require Morgan Stanley to produce corporate representatives to testify on six different topics 
just two business days after the effective service date, on the day before Thanksgiving. Even if 
witnesses could be found to provide testimony on these multiple topics on such short notice, it 
would be impossible for counsel to prepare the witness for Rule 1.310 testimony given the other 
depositions listed above. Morgan Stanley objects to the deposition notice on these grounds. 

If we are able to come to an agreement on the deposition notices served on November 19, 
we will not object to those depositions being taken, if necessary, after the discovery deadlines. 

We have not yet been able to serve Mr. Uzzi. Our efforts to do so continue. 

cc: Joseph Ianno, Esq. (by facsimile) 
John Scarol, Esq. (by facsimile) 
Mark C. Hansen, Esq. (by facsimile) 

Sincerely, 

Thomas A. Clare 

16div-008750



JENNER&BLOCK 

November 19, 2004 

By Telecopy 

I 
1fhomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Jenner & BlockLLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 
wwwJenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

Chicago 
Dallas 
Washington, DC 

I write in response to your letter asking us to produce a corporate representative to testify about 
Morgan Stanley's deposition topic number 5. I enclose a written submission that should provide 
you with the information that you requested in that topic. I believe that this written submission 
obviates the need for a deposition. 

The enclosed written submission has been designated confidential under the Stipulated 
Confidentiality Order. 

Very truly yours, 

�,Q_7.!Y-/ Michael T. Brody 

MTB:cjg 
Enclosure 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

EXHIBIT 

.. I 
CHICAGO_l 180876_1 

,.., ., 

16div-008751
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (P ARENn HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

���������������--'/ 
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

. Plaintiff, 
vs. 

MACANDREWS & FORBES HOLDINGS INC., 
et al., 

Defendants. 

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG,HUBER,HANSEN,TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings, Inc. will take the deposition 
upon oral examination of the following parties and witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates set forth below: 

DEPONENT 
Morgan Stanley & Co., Inc. on topics 
identified on Exhibit A. 

DATE AND TIME 
November 24, 2004 at 1 :00 p.m. 

The deposition will be conducted at Esquire Deposition Services, 216 E. 45th Street, 8th 
floor, New York, New York 10017. The deposition will be recorded by videotape and 
stenographic means. The videographer will be Esquire Deposition Services. The depositions 
will be taken before a person authorized to administer oaths and will continue day to day until 
completed. 

· 

Please designate one or more officers, directors, managing agents, or other persons to 
testify on your behalf and state the matters on which each person designated will testify. 

EXHIBIT 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and Federal Express to all counsel on the attached Service List this 19th day of 
November 2004. 

Dated: November 19, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By: �'.'1· 
One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & Ev ANS, P .L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

312 527 0484 P.13/14 

16div-008754
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Exhibit A 

CORPORATE DEPOSITION TOPICS 

312 527 0484 P.14/14 

1. For the time period January 1, 1996 to the present, any purchase or sale by 
MS&Co. (or any of its affiliates, subsidiaries, divisions, predecessors, and successors) of 
Coleman Escrow Corp. Senior Secured First and Second Priority Discount Notes due 2001, 
{vhich are described in CPH 0473148-CPH 0473165 and Morgan Stanley Confidential 0001575-
0001579, and any other Security (as defined in 15 U.S.C. 77b(a)(l)), or any interests therein, 
issued by or relating to The Coleman Company, Inc., Coleman Escrow Corp., Coleman 
Worldwide Corporation, and/or CLN Holdings Inc. 

2. For the time period January 1, 1996 to the present, all reasons why MS&Co. (or 
any of its affiliates, subsidiaries, divisions, predecessors, and successors} purchased or sold the 
Coleman Escrow Notes described in Topic No. 1, and any other Security (as defined in 15 
U.S.C. 77b(a)(l)), or any interests therein, issued by or relating to The Coleman Company, Inc., 
Coleman Escrow Corp., Coleman Worldwide Corporation, and/or CLN Holdings Inc., and the 
identity of the person(s) and/or committee(s) that made the decision to purchase or sell the 
Coleman Escrow Notes and the Securities. 

3. For the time period January 1, 1996 to the present, MS&Co.'s (or any of its 
affiliates', subsidiaries', divisions', predecessors', and successors') purchase price, other costs in 
connection with the purchase, sales price, other costs in connection with the sale, gains, losses, 
and amoWtt or rate of return on any purchase or sale of Coleman Escrow Corp. Notes described 
in Topic No. 1, and any other Security (as defined in 15 U.S.C. 77b(a)(l)), or any interests 
therein, issued by or relating to The Coleman Company, Inc., Coleman Escrow Corp., Coleman 
Worldwide Corporation, and/or CLN Holdings Inc. 

TOTAL P.14 
16div-008755
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JENNER&BLOCK 

November 22, 2004 

By Telecopy 

Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Tom: 

Jenner & Blockw• 
One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-l)350 
wwwJenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
robrody@jenner.com 

Chicago 
Dallas 
Washington, oc 

I write to follow up on our conversation yesterday concerning Morgan Stanley 's responses to 
CPH's Sixth Set of Requests for Admission and CPH's Notice of Taking Deposition Dated 
October 22, 2004. 

On Friday, November 19, 2004, we received the Court's Order denying your motion for 
protective order concerning that discovery. Accordingly, we expect to receive Morgan Stanley's 
responses to the Sixth Set of Requests for Admission when they are due, which is today. We 
also intend to take the corporate representative deposition, and I enclose an amended notice for 
that deposition. We are willing to accept the enclosed stipulation in lieu of that deposition if 
Morgan Stanley executes and returns it to us by Tuesday, November 23, 2004 at 12:00 p.m. EST. 

Very truly yours, 

�7.� 
Michael T. Brody { 
MTB:cjg 
cc: Joseph lanno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

EXHIBIT 

CHICAGO_l 182379_1 I ----=f�_· _____ 16div-008756



NOV-22-2004 13:04 JENNER & BLOCK 3125270484 P.03/17 

To: 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL 
CIRCUIT IN AND FOR PALM 
BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

AMENDED NOTICE OF TAKING DEPOSITION 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 Washington, D.C. 20005 West Palm Beach, FL 33401 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings, Inc. will take the 
deposition upon oral examination of the following parties and witnesses pursuant to 
Florida Rule of Civil Procedure 1.310 on the dates set forth below: 

DEPONENT 
Morgan Stanley & Co. on topics identified 
on Exhibit A. 

DATE AND TIME 
November 24, 2004 at 9:30 a.m. 

The deposition will be recorded by stenographic means at the offices of Esquire 
Deposition Services, 216 E. 45th Street, gill floor, New York, New York 10017-3004. The 
deposition will be taken before a person authorized to administer oaths and will continue 
day to day until complete. 

16div-008757
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been 
served by facsimile and Federal Express to all counsel on the attached Service List, this 
22nd day ofNovember, 2004. 

Dated: November 22, 2004 

Jerold S. Solovy 
Michael T. Brody 
Deirdre E. Connell 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

�Ckwm. 
One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 33409 
(561) 686-6300 

P.04/17 
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EXHIBIT A 

You are hereby requested to respond to the following topics pursuant to 

the definitions set forth below. 

RULE 1.310 TOPICS 

1. The authenticity, source, creation, use, maintenance, and business purpose 

of documents produced and/or authored by Morgan Stanley and/or MSSF, bearing the 

following deposition exhibit number and/or Bates numbers, and information contained 

therein: 

DEP DEP DEP 

EX H IBIT BATES RANGE EX H IBIT BATES RANGE EXHIBIT BATES RANGE 

# # # 

MSC 0015896-

0015970 

MSC 0092146-

0092177 

CPH 
MSC0028858 

016 

MSC 0015626-
MSC 0092032· 

0092042 

CPH 
MS 00375-00381 

017 
0015703 

MSC 0092178-- CPH DPW000001 -
MSC 0020477· 0092188 024 000002 
0020552 

MSC 0061553-
MSC 0092112-

0092133 

CPH 
NIA 

025 
0061621 

MSC 0061191-

0061251 

MSC 0092134-

0092145 

CPH CPH1412961-
026 1413007 

MSC 0067528-
CPH MSC 0080435-
003 0080437 

CPH 
MSC0026219 027 

0067602 

CPH MSC 0031171· CPH MSC 0081555· 
MSC 0072800- 004 
0072863 

0031176 028 0080760 

MSC 0073484-
CPH MSC 0031177-
005 0031220 

CPH MSC 0080440 • 

029 0081556 
0073562 

MSC 0067258--
CPH MSC 0080438-
006 0080439 

CPH 
CPH0635893 031 

0067341 

MSC 0087405-
CPH 

CP 026286-026370 
009 

CPH CPH0635894 • 

032 0635895 
0087490 

MSC 0070445-
CPH 

CP 033169-033240 
010 

CPH 
MSC 0029176 

033 
0070542 

MSC 0086753-
CPH SASMF 10699-
011 10705 

CPH CPH0520973 -
034 0520974 

0086799 

MSC 0092043-

0092076 

CPH CPH 0012526· 
012 0012527 

CPH 
CPH1257351 

035 

CPH CPH 0635991- CPH CPH0639323 • 

MSC 0092077- 013 0635992 036 0639327 

0092111 
CPH MSC 0016944- CPH MSC 0045317 • 

014 0016945 037 0045318 

P.05/17 
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D EP DEP DEP 

EXHIBIT BATES RANGE EXHIBIT BATES RANGE EXHIBIT BATES RANGE 

# # # 

CPH MSC 0041766 • CPH MSC 0033255 - CPH CPH0038523 -
038 0041858 084 033263 117 0038524 

CPH CPH0284977 • 

061 0285008 
CPH 

NIA 
084A 

CPH CPH0012522 -
120 0012524 

CPH 
CPH0283484 

062 
CPH MSC 0036347 -
085 0036.349 

CPH 
CPH1145796 

121 

CPH 
MSC0028423 

064 
CPH MSC 0045112 • 

086 0045113 
CPH CPH0039327, 
122 CPH0038707 

CPH 
CPH0088703 

065 
CPH MSC 0035967-
087 0035969 

CPH CPH0039327, 
122 CPH0038707 

CPH 
CPH0038717 

066 
CPH MSC 0031791 -
088 0031799 

CPH CPH0012464-
124 0012466 

CPH CPH0063827 • CPH MSC 0083960 - CPH MSC 0004673 -
067 0063833 089 0084026 125 0004702 

CPH MSC 0003995· CPH CPH1332631 - CPH MSC 0042248 -
068 0004001 090 1335633 126 0042275 

CPH MSC 0003894-
069 0003930 

CPH 
NIA 

091 
CPH MSC 0029199 • 

128 0029201 

CPH 
58237825-237830 

070 
CPH MSC 0003389 • 

092 0003415 
CPH MSC000513 • 

129 000541 

CPH MSC 0005984-
071 0005995 

CPH 
NIA 

093 
CPH CPH0251869 -
130 0251889 

CPH MSC 0064865· 
072 0064866 

CPH 
NIA 

094 
CPH CPH0251890-
131 0251985 

CPH MSC 0080356- CPH MSC 0036112 - CPH CPH0636135 -
074 0080358 095 0036113 132 0636136 

CPH 
580018202-0018288 

075 
CPH CPH0472488 -
096 0472496 

CPH MSC 0059244 -
133 0059266 

CPH MSC 0025829· CPH MSC 0033910 - CPH MSC 0063735 -
076 0025886 097 0033911 135 0063804 

CPH 
MSC0039543 

078 
CPH CPH0482089 -
098 0482098 

CPH MSC 00837 48 -
136 0083904 

CPH MSC 0031855-
079 0031858 

CPH 
NIA 

099 
CPH 

MSC0039543 
137 

CPH 
CPH0465134 

080 
CPH MSC 0062860 -
100 0062896 

CPH CPH1411216 -
138 1411300 

CPH MSC 0036393 - CPH CPH0038670 - CPH MSC 0026540 -
081 0036395 110 0038676 139 0026544 

CPH 
NIA 

081A 
CPH CPH0038700 -
111 0038706 

CPH CPH0483399 -
140 0483407 

CPH CPH0469477· CPH CPH0129613 - CPH CPH 0483341-
082 0469561 112 0129616 141 0483350 

CPH 
N/A 

083 
CPH CPH0038700 -
115 0038706 

CPH CPH 0253547 -
142 0253555 
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DEP DEP DEP 
EXHIBIT BATES RANGE EXHIBIT BATES RANGE EXHI B IT BATES RANGE 

# # # 

CPH CPH1026942· 
143 1026953 

CPH MSC 0044556-
169 0044573 

CPH 
NIA 

194 

CPH 
MSC0016944 

144 
CPH MSC 0042538-
170 0042540 

CPH MSC 0040237-
195 0040305 

CPH MSC 0028214 -
145 0028271 

CPH 
NIA 

171 
CPH MSC 085612-
196 0085613 

CPH MSC 0080325 -
146 0080333 

CPH 
MSC 0044462 

172 
CPH CPH0472360-
200 0472361 

CPH 
MSC 0047892 

148 
CPH 

MSC0043129 
173 

CPH 
MSC 0003931 

202 

CPH 
MSC0047893 

149 
CPH 

MSC0042570 
174 

CPH MSC 0042314· 
203 0042327 

CPH CPH0470006· 
150 04700016 

CPH 
NIA 

175 
CPH MSC 0042328· 
204 0042341 

CPH MSC 0065651 -
151 0065784 

CPH 
NIA 

176 
CPH MSC 0004005· 
205 004007 

CPH 
LAB 000043 

152 
CPH 

MSC 0085779 
177 

CPH CPH0471614-
207 0471629 

CPH MSC 0018885 - CPH MSC 0084771- CPH CPH632817-
153 0018942 178 0084778 208 0632905 

CPH CPH1258265 •• CPH CPH0635892· CPH CPH1348404-
154 1258266 179 0635895 209 1348475 

CPH CPH1346133 •• 

155 1346250 
CPH MSC 0029194-
180 0029196 

CPH 
CPH0632981 

210 

CPH CPH1346276- CPH MSC 0006284- CPH CPH0633012-
156 1346342 181 0006335 211 0633049 

CPH MSC 0018702 •• 

157 0018703 
CPH CPH 1089795-
182 1089815 

CPH 
CPH1257349 

212 

CPH 
MSC 0003143 

160 
CPH MSC 0063286-
183 0063330 

CPH MSC 0029159· 
213 0029162 

CPH MSC 0026888 •• 

162 0026891 
CPH 

NIA 
184 

CPH 
CPH127359 

214 

CPH MSC 0080427 •• 

163 0080430 
CPH MSC 0041901-
186 0041912 

CPH 
N/A 

215 

CPH MSC 0045133- CPH MSC 0041870- CPH MSC 0045665· 
164 0045139 187 0041888 217 0045758 

CPH 
NIA 

165 
CPH 

CP0254621.0254640 
187A 

CPH MSC 0080431· 
217A 0080434 

CPH MSC 0045102- CPH CPH1408952- CPH MSC 0004724· 
166 0045108 188 1408956 218 0004728 

CPH 
N/A 

167 
CPH CPH0642933-
189 0642937 

CPH MSC 0045760· 
218A 0045761 

CPH 
NIA 

168 
CPH 

NIA 
190 

CPH MSC 0036347· 
219 0036349 
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DEP DEP DEP 
EXHIBIT BATES RANG E EXHIBIT BATES RANGE EXHIBIT BATES RANGE 

# # # 

CPH CPH0467090-

220 0467126 

CPH MSC 0085175-

248 0085181 

CPH 
MSC 006375-006432 

279 

CPH MSC 0045474· 

221 0045475 

CPH MSC 0036633· 

249 0036634 
CPH MSC 0018885· 

280 0018942 

CPH MSC 0003431· 

222 0003464 

CPH 
CPH 0146467 

250 

CPH MSC 0059244-
281 0059266 

CPH MSC 0042482· 

223 0042483 

CPH MSC 0005547 • 

251 0005599 

CPH 
MSC0025887 

284 

CPH 
NIA 

224 

CPH MSC 0019638· 

252 0019725 
MS013 

MSC 0027828· 

0027829 

CPH CPH 0147626· 

225 0147627 

CPH MSC 0045317· 

255 0045318 
MS040 

MSC 0000001· 

0000175 

CPH CPH 0147607· 

226 0147616 

CPH MSC 0019097· 

256 0019116 
MS048 

CPH 0041655· 

0041661 

CPH CPH 0639174· 

227 0639182 

CPH 
FUNB 021139 

257 
MS057 

FUNB 016564-

016567 

CPH MSC 0085750· 

228 0085751 

CPH 
FUNB 021243 

258 
MS079 CPH 0467007 

CPH MSC 0085763-

229 0085765 

CPH CPH 0485371· 

260 0485376 
MS080 

CPH 1426289· 

1426296 

CPH CPH 0635890-

230 0635891 

CPH MSC 0024383-

261 0024451 
MS 081 

CPH 1421814· 

1421817 

CPH MSC 0085589-

232 0085609 
CPH 

MSC 0018660· 

0018725 
262 (18687-BBJ* 

MS082 
CPH 1406962· 

1406964 

CPH MSC 0085274-

233 0085283 
CPH MSC 0018730· 

263 0018731 
MS083 

CPH 1427250· 

1427253 

CPH MSC 0084771-

234 0084778 
CPH 

MSC0024863 
264 

MS085 
CPH 1411216· 

1411300 

CPH MSC 0085726-

235 0085727 
CPH MSC 0024864· 

265 0024866 
MS 115 

MSC 0063805· 

0063811 

CPH CPH 1412552· 

238 1412570 
CPH CPH 1349253-

266 1349282 
MS 166 

CPH 1326487-

1326662 

CPH 
MSC 0045156 

242 
CPH CPH0473148-

272 0473165 
MS 175 

CPH 0482090-

0482098 

CPH MSC 0026587-

243 0026588 
CPH MSC 0023225· 

273 0023229 
MS182 

CPH 1412533-

1412551 

CPH MSC 0031982-

244 0031984 
CPH MSC 0054921-

274 0054925 
MS183 

CPH 1109095· 

1109115 

CPH 
MSC 0043210 

245 
CPH MSC 0001575-

275 0001579 
MS189 

CPH 1399821 • 

1399822 

CPH CPH 0473192-

246 0473193 
CPH MSC0004673· 

277 0004702 
MS194 

CPH 1185762-

1185784 

CPH MSC 0004132· 

247 0004143 
CPH MSC 0036700· 

278 0036720 
MS238 

CPH 1418423· 

1418499 
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DEFINITIONS 

1. "CPH" means Coleman (Parent) Holdings, Inc., its predecessors, 

successors, subsidiaries, and present and former officers, directors, and employees. 

2. "Morgan Stanley" means Morgan Stanley & Co., Inc. and any of 

its direct or indirect parents, affiliates, subsidiaries, and present and former officers, 

directors, partners, employees, representatives, and agents. 

3. "MSSF" means Morgan Stanley Senior Funding, Inc. and any of 

its direct or indirect parents, affiliates, subsidiaries, and present and former officers, 

directors, partners, employees, representatives, and agents. 

4. "Documents" shall be given the broad meaning provided in CPLR 

3120 and refers to any form or means, whether physical, visual, or electronic, in or by 

which words, numbers, or ideas are recorded or preserved, whether fixed in tangible 

medium or electronically stored, including any and all drafts of any final document. The 

word "documents" shall include, by way of example and not by way o(limitation, !ill of 

the following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, 

cables, notes, messages, reports, studies, press re
,
leases, comparisons, books, accounts, 

checks, audio and video recordings and transcriptions thereof, pleadings, testimony, 

articles, bulletins, pamphlets, brochures, magazines, questionnaires, surveys, charts, 

newspapers, calendars, desk calendars, pocket calendars, lists, logs, publications, notices, 

diagrams, instructions, diaries, minutes for meetings, corporate minutes, orders, 

resolutions, agendas, memorials or notes of oral communications, whether by telephone 

or face-to-face, contracts, agreements, drafts of or proposed contracts or agreements, 

P.09/17 
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memoranda of understanding, letters of intent, computer tapes; computer drives or 

memories, computer diskettes or disks, e-mail, CD-ROMs, or any other tangible thing on 

which any handwriting, typing, printing, photostatic, electronic, or other fonn of 

communication or information is recorded or reproduced, together with all notations on 

any of the foregoing, all originals, file copies, or other unique copies of the foregoing, 

and all versions or drafts thereof, whether used or not. 

5. "You,, or "Your" means Morgan Stanley and/or MSSF and any of 

its present and former partners, employees, representatives, and agents. 

P.10/17 
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SERVICE LIST 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 

Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

CHICAGO_l 182401_1 

CHICAGO_l 182401_1 

3125270484 P.11/17 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I 

3125270484 P.12/17 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: CA 03-5045 AI 

STIPULATION 

Subject to its objection on relevance grounds, Morgan Stanley & Co. stipulates to 

the admission in evidence of the documents listed in the attached Exhibit. A. Morgan Stanley & 

Co. hereby waives any other objections to the admission of the documents listed in Exhibit A in 

evidence, including but not limited to objections to authenticity, hearsay, and foundation. 

MORGAN STANLEY & CO. 

Thomas A. Clare 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Dated: November 23, 2004 

COLEMAN (PARENT) HOLDINGS INC. 

BY: 
���������� 

Jerold S. Solovy 
JENNER & BLOCK LLP 

One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 
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ORDER APPROVING STIPULATION 

THIS CAUSE, having come before the Court upon the foregoing stipulation, and after 

having reviewed the agreement of the parties, the Court approves the stipulation. 

DONE AND ORDERED in chambers in West Palm Beach, Florida this __ day of 

November, 2004. 

Copies furnished to: 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 

Joseph lanno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas A. Clare, Esq. 
655 15th Street, NW, Suite 1200 
Washington, DC 20005 

Mark C. Hansen, Esq. 
1615 M Street, N.W. 
Suite 400 
Washington, D.C. 20036-33401 

CHICAGO 1182454 2 
CHICAGO) 18245(2 

Elizabeth Maass 
Circuit Judge 

2 

P.13/17 
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EXHIBIT A 

DEP 

EXHIBIT BATES RAN G E  

DEP 

EXHIBIT BATES RANGE 

DEP 

EXHIBIT BATES RANGE 

# # # 

MSC 0015896-
0015970 

CPH MSC0031171· 
004 0031176 

CPH 
CPH1257351 

035 

CPH MSC 0031177- CPH C PH0639323 • MSC 0015626- 005 0031220 036 0639327 0015703 
CPH MSC 0080438- CPH MSC 0045317 -MSC 00:20477- 006 0080439 037 0045318 0020552 

MSC 0061553- CPH 
CP 026286·026370 

009 
CPH MSC 0041766 • 

038 0041858 0061621 

MSC 0061191-
CPH 

CP 033169-033240 
010 

CPH CPH0284977· 
061 0285008 0061251 

MSC 0067528- CPH SASMF 10699· 
011 10705 

CPH 
CPH0283484 062 0067602 

MSC 007:2800- CPH CPH 0012526· 
012 0012527 

CPH 
MSC0028423 064 0072863 

MSC 0073484- CPH CPH 0635991· 
013 0635992 

CPH 
CPH0088703 065 

0073562 

MSC 0067258- CPH MSC 0016944-
014 0016945 

CPH 
CPH0038717 

066 
0067341 

MSC 0087405-
CPH 

MSC0028858 
016 

CPH CPH0063827 • 

067 0063833 0087490 
MSC 0070445- CPH 

MS 00375-00381 
017 

CPH MSC 0003995· 
068 0004001 007054:2 

CPH DPW000001 • CPH MSC 0003894-MSC 0086753- 024 000002 069 0003930 0086799 
MSC 0092043· 
0092076 

CPH 
NIA 

025 
CPH 

$8237825-237830 
070 

CPH CPH1412961- CPH MSC 0005984· 

MSC 0092077- 026 1413007 071 0005995 

0092111 
CPH 

MSC 0026219 
027 

CPH MSC 0064865· 
072 0064866 

MSC 0092146-
0092177 CPH MSC 0081555-

028 0080760 
CPH MSC 0080356-
074 0080358 

MSC 0092032-
0092042 CPH MSC 0080440 -

029 0081556 
CPH 

SB0018202-0018288 075 
MSC 0092178-
0092188 CPH CPH0635893 

031 
CPH MSC 0025829· 
076 0025886 

MSC 0092112· 
0092133 CPH CPHD635894 • 

032 0635895 
CPH 

MSC0039543 
078 

MSC 0092134-
0092145 CPH 

MSC0029176 
033 

CPH MSC 0031855 -
079 0031856 

CPH MSC 0080435· 
003 0080437 CPH CPH0520973 • 

034 0520974 
CPH 

CPH0465134 080 
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DEP DEP DEP 

EXH IBIT BATES RAN G E  EXHIBIT BATES RANGE EXHIB IT BATES RANGE 

# # # 

CPH MSC 0036393 - CPH CPH0038670 - CPH MSC 0026540 -
081 0036395 110 0038676 139 0026544 

CPH 
N/A 

081A 
CPH CPH0038700 -
111 0038706 

CPH CPH0483399 -
140 0483407 

CPH CPH0469477- CPH CPH0129613 - CPH CPH 0483341 -
082 0469581 112 0129616 141 0483350 

CPH 
NIA 

083 
CPH CPH0038700 -
115 0038706 

CPH CPH 0253547 -
142 0253555 

CPH MSC 0033255 - CPH CPH0038523 - CPH CPH1026942-
084 033263 117 0038524 143 1026953 

CPH 
NIA 

084A 
CPH CPH0012522 -
120 0012524 

CPH 
MSC0016944 

144 

CPH MSC 0038347 -
085 0036349 

CPH 
CPH1145796 

121 
CPH MSC 0028214 -
145 0028271 

CPH MSC 0045112 - CPH CPH0039327, CPH MSC 0080325 •• 

086 0045113 122 CPH0038707 146 0080333 

CPH MSC 0035967 • 

087 0035969 
CPH CPH0039327, 
122 CPH0038707 

CPH 
MSC 0047892 148 

CPH MSC 0031791 -
088 0031799 

CPH CPH0012464 -
124 0012466 

CPH 
MSC0047893 149 

CPH MSC 0083960 - CPH MSC 0004673 - CPH CPH0470006-
089 0084026 125 0004702 150 04700016 

CPH CPH1332631 - CPH MSC 0042248 • CPH MSC 0065651 -
090 1335633 126 0042275 151 0065784 

CPH 
NIA 

091 
CPH MSC 0029199 • 

128 0029201 
CPH 

LAB 000043 152 

CPH MSC 0003389 - CPH MSC000513 • CPH MSC 0018885 -
092 0003415 129 000541 153 0018942 

CPH 
N/A 

093 
CPH CPH0251869 -
130 0251889 

CPH CPH1258265 ·-

154 1258266 

CPH 
N/A 

094 
CPH CPH0251890 -
131 0251985 

CPH CPH1346133 -
155 1346250 

CPH MSC 0036112 - CPH CPH0636135 - CPH CPH1346276 -
095 0036113 132 0636136 156 1346342 

CPH CPH0472488 - CPH MSC 0059244 - CPH MSC 0018702 -
096 0472496 133 0059266 157 0018703 

CPH MSC 003391
°
0 -

097 0033911 
CPH MSC 0063735 -
135 0063804 

CPH 
MSC0003143 

160 

CPH CPH0482089 - CPH MSC 00837 48 - CPH MSC 0026888 -
098 0482098 136 0083904 162 0026891 

CPH 
N/A 

099 
CPH MSC0039543 
137 

CPH MSC 0080427 -
163 0080430 

CPH MSC 0062860 - CPH CPH1411216 - CPH MSC 0045133· 
100 0062896 138 1411300 164 0045139 

16div-008769



NOV-22-2004 13:09 JENNER & BLOCK 3125270484 P. 16/17 

DEP DE P DEP 

EXHIBIT BATES RANGE EXHIBIT BATES RANGE EXHIBIT BATES RANGE 

# # # 

CP H 
NIA 

165 

CP H 
CP0254621 ·0254640 

1 87A 

CP H MSC 0080431 • 

217A 0080434 

CP H MSC 0045102- CPH CP H1408952· CPH MSC 0004724-

166 0045108 1 88 1 408956 218 0004728 

CP H 
NIA 

167 

CP H CPH0642933-

1 89 0642937 
CPH MSC 0045760-

218A 0045761 

CP H 
N/A 

168 

CPH 
NIA 

190 

CP H MSC 0036347-

219 0036349 

CP H MSC 0044556-

1 69 0044573 

CP H 
NIA 

194 

CP H CP H0467090· 

220 0467126 

CPH MSC 0042538- CP H MSC 0040237 • CPH MSC 004547 4-
170 0042540 195 0040305 221 0045475 

CPH 
N/A 

171 

CPH MSC085612· 

196 0085613 

CPH MSC 0003431· 
222 0003464 

CP H 
MSC0044462 

172 

CPH CPH0472360-

200 0472361 

CP H MSC 0042482-

223 0042483 

CP H 
MSC0043 129 

173 

CP H 
MSC0003931 

202 

CP H 
N/A 

224 

CP H 
MSC0042570 

174 

CP H MSC 00423 14-

203 0042327 

CPH CP H 0147626· 

225 0147627 

CP H 
NIA 

175 

CPH MSC 0042328· 

204 0042341 
CP H CP H 0147607 • 

226 0147616 

CPH 
NIA 

176 

CP H MSC 0004005-

205 004007 
CP H CP H 0639174-

227 0639182 

CPH 
MSC0085779 

177 

CPH CPH0471614-

207 0471629 

CP H MSC 0085750· 
228 0085751 

CP H MSC 0084771- CP H CPH632817· CP H MSC 0085763-

178 0084778 208 0632905 229 0085765 

CP H CPH0635892- CPH CPH1348404· CP H CP H 0635890· 

179 0635895 209 1 348475 230 0635891 

CPH MSC 0029194-

1 80 0029196 

CPH 
CPH0632981 

210 
CPH MSC 0085589-

232 0085609 

CP H MSC 0006284· CPH CP H0633012· CP H MSC 008527 4· 

1 81 0006335 211 0633049 233 0085283 

CP H CPH 1 089795-

1 82 1089815 

CP H 
CPH1257349 

212 

CP H MSC 0084771-

234 0084778 

CPH MSC 0063286· CP H MSC 0029159- CP H MSC 0085726-

1 83 0063330 213 0029162 235 0085727 

CPH 
NIA 

1 84 

CP H 
CPH127359 

214 

CP H CP H 1412552· 

238 1412570 

CP H MSC 0041901· 

186 0041912 

CP H 
NIA 

215 

CP H 
MSC0045156 

242 

CP H MSC 0041870- CP H MSC 0045665· CPH MSC 0026587· 

187 0041888 217 0045758 243 0026588 

16div-008770



NOV-22-2004 13:10 JENNER & BLOCK 3125270484 P.17/17 

DEP DEP DEP 
EXHIBIT BATES RANGE EXHIBIT BATES RANGE EXHIBIT BATES RANGE 

# # # 

CPH MSC 0031982· 
244 0031984 

CPH MSC 0054921-
274 0054925 

MS 183 
CPH 1109095-
1109115 

CPH 
MSC0043210 

245 
CPH MSC 0001575· 
275 0001579 

MS 189 
CPH 1399821· 
1399822 

CPH CPH 0473192-
246 0473193 

CPH MSC0004673· 
277 0004702 

MS 194 
CPH 1185762· 
1185784 

CPH MSC 0004132· 
247 0004143 

CPH MSC 0036700-
278 0036720 

MS 238 
CPH 1418423· 
1418499 

CPH MSC 0085175-
248 0085181 

CPH 
MSC 006375-006432 

279 

CPH MSC 0036633- CPH MSC 0018885· 
249 0036634 280 0018942 

CPH 
CPH 0146467 

250 
CPH MSC 0059244-
281 0059266 

CPH MSC 0005547-
251 0005599 

CPH 
MSC0025887 

284 

CPH MSC 0019638-
252 0019725 

MS 013 
MSC 0027828-
0027829 

CPH MSC 0045317-
255 0045318 

MS 040 
MSC 0000001 • 

0000175 

CPH MSC 0019097-
256 0019116 

MS 048 
CPH 0041655· 
0041661 

CPH 
FUNB 021139 

257 
MS 057 

FUNB 016564-
016567 

CPH 
FUNB 021243 

258 
MS 079 CPH 0467007 

CPH CPH 0485371-
260 0485376 

MS 080 
CPH 1426289· 
1426296 

CPH MSC 0024383-
261 0024451 

MS 081 
CPH 1421814-
1421817 

CPH 
MSC 0018660-
0018725 

262 (18687-88)• 
MS 082 

CPH 1406962· 
1406964 

CPH MSC 0018730· 
263 0018731 

MS 083 
CPH 1427250· 
1427253 

CPH 
MSC 0024863 

264 
MS 085 

CPH 1411216· 
1411300 

CPH MSC 0024864-
265 0024866 

MS 115 
MSC 0063805-
0063811 

CPH CPH 1349253-
266 1349282 

MS 166 
CPH 1326487-
1326662 

CPH CPH0473148· 
272 0473165 

MS 175 
CPH 0482090· 
0482098 

CPH MSC 0023225-
273 0023229 

MS 182 
CPH 1412533· 
1412551 

TOTAL P.17 16div-008771
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

3125270484 

IN THE FIFTEENTH JUDICIAL CJRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Mark C. Hansen, Esq. 

P . 03/06 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1 400 

KELLOGG, HUBER, HANSEN, TODD 
& EVANS, P.L.L.C. 

Washington, D.C. 20005 West Palm Beach, FL 33401 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings Inc. will take the deposition 
upon oral examination of the following party pursuant to Florida Rule of Civil Procedure 1.310 
on the dates set forth below: 

DEPONENT 
Morgan Stanley & Co., Inc. on topics 
identified on Exhibit A. 

DATE AND TIME 
November 24 2004 at 9:30 a.m. 

The deposition will be conducted at Esquire Deposition Services, 2 1 6  E. 45th Street, 8th 
floor, New York, New York 10017. The deposition will be recorded by videotape and 
stenographic means. The videographer will be Esquire Deposition Services. The deposition will 
be taken before a person authorized to administer oaths and will continue day to day until 
completed . .  

With respect to the deposition identified above, please designate one or more officers, 
directors, managing agents, or other persons to testify on your behalf and state the matters on 
which each person designated will testify . 

. . " . 
.. \ 

EXHIBIT 

�.. ·-. . 
16div-008772
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been se�ed by 
facsimile and mail to all counsel on the attached Service List this 22nd day ofNovember 2004. 

Dated: November 22, 2004 

I 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 606 1 1  
(3 12) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By:�-� 
One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2 1 39 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

- 2 -

16div-008773



JENNER & BLOCK 

SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & Ev ANS, P .L.L.C . 

Sumner Square, 1 6 1 5  M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

3125270484 P.05/06 
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3125270484 P . 06/06 

Exhibit A 

CORPORATE DEPOSITION TOPICS 

1 .  The authenticity, source, use, creation, maintenance and business purpose of documents 
produced by Morgan Stanley & Co. in response to Coleman (Parent) Holdings Inc.'s Seventh 
Request for Production of Documents. 

2. Morgan Stanley & Co.'s net worth, income, revenue, profits, losses, and global holdings 
for each fiscal year between and including 1 998-2004. 

TOTAL P.06 16div-008775
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plainti� 

vs. CASE NO: CA 03-5045 Al 

MORGAN STANLEY & CO., INC., 

Defendant. 

MOTION FOR PROTECTIVE ORDER 

Defendant Morgan Stanley & Co. Inc. ("Morgan Stanley'') requests that this Court enter a 

Protective Order pursuant to Fla. R. Civ. P. l .280(c) concerning several Notices of Taldng 

Videotaped Depositions served by Plaintiff as set forth below. In support of this Motion, 

Morgan Stanley states as follows: 

I. Plaintiff's deposition notice for a corporate representative concerning debentures 

l .  On November 1 7, 2004, this Court entered an Order overruling Morgan Stanley's 

Motion for a Protective Order to produce documents and to produce a corporate representative to 

testify concerning trading activity by Morgan Stanley related to Sunbeam debentures. 

2. On November 19, 2004 at 6: 1 7  p.m., Morgan Stanley received a Notice of Taking 

Deposition purporting to schedule a deposition for November 24, 2004 at 9:30 in New York 

City. A copy of the deposition notice is attached hereto as Exhibit "A." Morgan Stanley 

objected to the deposition because insufficient notice was given. A copy of this correspondence 

is attached hereto as Exhibit "B." 

3.  However. based upon Plaintiff's argument to this Court and reasons for this 

discovery, Morgan Stanley suggested that a written response could be provided to Plaintiff that 

WPB#S86827. l 
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Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
Case No: CA 03-5045 AI 

Motion for Protective Order 
Page 3 

WHEREFORE, Morgan Stanley respectfully requests that this Court enter an Order 

requiring the deposition to be rescheduled to a date and time mutually convenient for counsel 

and the witness and award such other and further relief as is just and proper. 

III. Plaintiff's deposition notice for .11 corporate representative concerning authenticity 
of hundreds of deposition exhibits 

7. On November 19, 2004, counsel received this Court's order overruling Morgan 

Stanley's motion for protective order concerning CPH's Sixth Request for Admissions. 

8. On November 22, 2004, Morgan Stanley timely served its Responses to CPH's 

Sixth Request for Admissions pursuant to the Court's Order. 

9, However, on November 22, 2004 at 1 :04 p.m., prior to receiving Morgan 

Stanley's Response to the Sixth Request for Admissions, CPH served a deposition notice for a 

corporate representative to testify as to the authenticity of these documents. A copy of the 

deposition notice is attached hereto as Exhibit "E.'' 

1 0. Serving the deposition notice prior to receiving the discovery responses clearly 

demonstrates the harassing nature of this request. Had CPH waited to receive the discovery 

responses, CPH would have learned that Morgan Stanley did not object to authenticity of a 

number of documents) thus, the deposition notice could have been nauowly tailored. 

1 1 .  Moreover, CPH has provided insufficient notice for this deposition. 

WHEREFORE, Morgan Stanley respectfully requests that this Court enter an Order 

requiring the deposition to be rescheduled to a date and time mutually convenient for counsel 

and the witness and award such other and further relief as is just and proper. 

WPB#5S6827.l 
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Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co . .  Inc. 
Case No: CA 03-504.5 AI 

Motion for Protective Order 
Page 5 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished t°n:J 
all counsel of record on the attached service list by facsimile and Federal Express on this� 
day of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No, 61 8349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1 200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Swnner Square 
1 6 1 5  M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 3 26-7900 
Facsimile: (202) 3 26-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

WJ>B#S86827 .1 

CARL TON FIELDS, P.A. 
222 Lakeview A ve.t Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561 )  659-7070 
Facsimile: (561)  659-7368 
E-mail: jianno@carltonfields.com 

16div-008778



COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

V. 

MORGAN STANLEY & CO. IN CORPORA TED, 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

NOTICE OF TAKING VIDEOTAPED DEPOSITION DUCES TECUM 

TO: ALL COUNSEL OF RECORD 

PLEASE TAKE NOTICE that pursuant to Fla.R.Civ.P. Rules 1.310 and 1.410, the 

undersigned counsel will take the deposition of the following: 

NAME: DATE/TIME: 

Ernst & Young L.L.P. November 24, 2004 at 9:30 a.m. 

LOCATION: 

Carlton Fields, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Upon oral examination before a notary public or other officer authorized by law to take 

depositions in the State of Florida. The videographer is Visual Evidence, 601 N. Dixie Highway, 

West Palm Beach, Florida. This examination may continue from day to day until completed. 

The deposition is being taken for the purpose of discovery, for use at trial, or for such other 

purposes, as is pem1itted under the applicable and governing rules. 

16div-008779



PLEASE TAKE FURTHER NOTICE that, in connection with the taking of the 

deposition, Ernst & Young L.L.P. shall, pursuant to the subpoena duces tecum, appear and 

produce at the commencement of its deposition any and all documents in its possession or 

subject to its control concerning Ernst & Young L.L.P. valuation of warrants provided to 

MacAndrews and Forbes Holdings, Inc. ("MAFCO") in 1998 to purchase shares of Sunbeam 

stock, including but not limited to all communications with MAFCO concerning the process and 

methodology by which the value of the warrants was determined. 

Individuals who have a disability that may need accommodation should contact the 

undersigned seven (7) days prior to the deposition. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile, e-mail and Federal Express on this 

:;;J3_ day of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

Counsel for Morgan Stanley & Co. Incorporated 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO. IN CORPORA TED, 

Defendant. 
I 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

SUBPOENA DUCES TECUM FOR DEPOSITION 

THE ST ATE OF FLORIDA 

TO: Ernst & Young L.L.P. 

5 Times Square 

New York, NY 10036 

YOU ARE COMMANDED to appear before a person authorized by law to take 

depositions in the State of Florida at Carlton Fields, P.A., 222 Lakeview Ave., Suite 1400, West 

Palm Beach, FL 33401 on November 24, 2004 at 9:30 a.m., for the taking of your deposition. 

YOU ARE COMMANDED to produce and permit inspection and copying of any and 

all documents in the possession of Ernst & Young L.L.P. or subject to its control concerning 

Ernst & Young L.L.P. valuation of warrants provided to MacAndrews and Forbes Holdings, Inc. 

("MAFCO") in 1998 to purchase shares of Sunbeam stock, including but not limited to all 

communications with MAFCO concerning the process and methodology by which the value of 

the warrants was determined. 

16div-008782



If you fail to appear you may be in contempt of court. 

You are subpoenaed to appear by the following attorneys and unless excused from this 

Subpoena duces tecum by these attorneys or the Court, you shall respond to this Subpoena duces 

tecum as directed. 

Dated: November .d,32004 

ph Ian , r. (FL Bar 
CARLTO FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Counsel for Defendant 

Morgan Stanley & Co. Incorporated 

16div-008783



COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO. IN CORPORA TED, 

Defendant. 
I 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

NOTICE OF TAKING VIDEOTAPED DEPOSITION DUCES TECUM 

TO: ALL COUNSEL OF RECORD 

PLEASE TAKE NOTICE that pursuant to Fla.R.Civ.P. Rules 1.310 and 1.410, the 

undersigned counsel will take the deposition of the following: 

NAME: DATE/TIME: 

Ernst & Young L. L. P. November 24, 2004 at 9:30 a.m. 

LOCATION: 

Esquire Deposition Services 
216 East 451h Street, 3th Floor 
New York, NY 10017-3304 

Upon oral examination before a notary public or other officer authorized by law to take 

depositions in the State of New York. The videographer is Esquire Deposition Services, 216 

East 45th Street, 3th Floor, New York, New York. This examination may continue from day to 

day until completed. The deposition is being taken for the purpose of discovery, for use at trial, 

or for such other purposes, as is permitted under the applicable and governing rules. 

WPB#586859. I 
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PLEASE TAKE FURTHER NOTICE that, in connection with the taking of the 

deposition, Ernst & Young L.L.P. shall, pursuant to the subpoena duces tecum, appear and 

produce at the commencement of its deposition any and all documents in its possession or 

subject to its control concerning Ernst & Young L.L.P. valuation of warrants provided to 

MacAndrews and Forbes Holdings, Inc. ("MAFCO") in 1998 to purchase shares of Sunbeam 

stock, including but not limited to all communications with MAFCO concerning the process and 

methodology by which the value of the warrants was detennined. 

Individuals who have a disability that may need accommodation should contact the 

undersigned seven (7) days prior to the deposition. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all coudel of record on the attached service list by facsimile, e-mail and Federal Express on this 

03%.y of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 

KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 

KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jia o@carltonfields.com 

Counsel for Morgan Stanley & Co. Incorporated 
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Jack Scarola 

SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 

JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 

Chicago, IL 60611 

SERVICE LIST 

16div-008786



COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN ST AN LEY & CO. IN CORPORA TED, 

Defendant. 
I 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

SUBPOENA DUCES TECUM FOR DEPOSITION 

THE ST ATE OF NEW YORK 

TO: Ernst & Young L.L.P. 

5 Times Square 

New York, NY 10036 

YOU ARE COMMANDED to appear before a person authorized by law to take 

depositions in the State of New York at Esquire Deposition Services, 216 East 451h Street, 81h 

Floor, New York, NY 10017-3304 on November 24, 2004 at 9:30 a.m., for the taking of your 

deposition. 

YOU ARE COMMANDED to produce and permit inspection and copying of 

any and all documents in the possession of Ernst & Young L.L.P. or subject to its control 

concerning Ernst & Young L.L.P. valuation of warrants provided to MacAndrews and Forbes 

Holdings, Inc. ("MAFCO") in 1998 to purchase shares of Sunbeam stock, including but not 

limited to all communications with MAFCO concerning the process and methodology by which 

the value of the warrants was determined. 

16div-008787



If you fai 1 to appear you may be in contempt of court. 

You are subpoenaed to appear by the following attorneys and unless excused from this 

Subpoena duces tecum by these attorneys or the Court, you shall respond to this Subpoena duces 

tecum as directed. 

Dated: November J9_, 2004 

2 

Joseph Ianno, r. Bar # 1) 

CARL TON IELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 3340 1 

Telephone: (56 1) 659-7070 
Facsimile: (56 1) 659-7368 

Counsel for Defendant 

Morgan Stanley & Co. Incorporated 

16div-008788
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CARLTON FIELDS, P.A. 
ATTORNEYS AT LAW 

ESPERANTE 
222 LAKEVIEW AVENUE, SUITE 1400 

WEST PALM BEACH, FLORIDA 33401-6149 

Date: November 23, 2004 
To: Jack Scarola 

Jerold Solovy/Micha.el Brody 

Thomas Clare 
Rebecca Beynon/Mark Hansen 

From: Joyce Dillard, CLA 

CUentlM1ttter No.: 47877/14092 

MAIL.ING ADDRESS 
P.O. BOX 150, WEST PALM BEACH, FL 33402-0150 

TEL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

I Phone Number I Fax Number 

(561) 686-6300 (561) 684-5816 

(312) 222-9350 (312) 840-7711 
(202) 879-5993 (202) 879-5200 

(202) 326-7900 (202) 326-7999 

(561) 659-7070 (561) 659-7368 

Employee No.: 

Total Number of Pae:es Bein! Transmitted, Including Cover Sheet: 30 

Message: 

Coleman v. Morgan Stanley & Co., Inc. 

141001 /030 

To follow please find a copy of Morgan Stanley's Response to CPH' gth Request for Production 
and Morgan Stanley's Answers and Objections to CPH's 7th Set of Interrogatories. 

Dorigin11l to follow Via Regular Mail CJ Original will Not be Sent D Original will follow via Overniglrt Courier 

••••••••••••••••• ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

The infonnation contained in this fac:similc message is auomeyprivilcgcd and confidentis.I infonnation intended only for the use: of the individual or 

entity named above. If the reader of this message is not the intended recipient, you arc hereby norilled that any dissemination, dislribution or copy of 
this communication is strictly prohibited.. If you have received lhis communication in error, plmc immediately notify us by telephone (if long distance, please c:all oollecl) and return the original rnesss.gc: to \15 at the above address vin the U.S. Postal Service. Thenk you. ·········································································�······••*•***•················ 

WPB#5fl6762.3 

IF THERE ARE ANY PR.OBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 
(561) 659-7070 

CARLTON FIELDS, P.A. 

TAMPA ORL\NDO TALLAHASSEE WEST .PAlM BEACH ST. PETERSBURG MIAMI 

16div-008789
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IN THE FJFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & co. me., 

Defendant. 

MORGAN STANLEY & CO. INC.'S ANSWERS AND OBJECTIONS TO COLEMAN 
(PARENTI HOLDINGS, INC.'S SEVENTH SET OF INTERROGATORIES 

Defendant, Morgan Stanley & Co. Incorporated (''Morgan Stanley"), by and through its 

undersigned attorneys, pursuant to Florida Rule of Civil Procedure 1.340 and the Court's Order 

on Coleman (Parent) Holdings Inc. 's Motion to Compel Morgan Stanley's Compliance with 

Discovery Requests Concerning Coleman Escrow Corporation Notes, provides the following 

answers to Coleman (Parent) Holdings Inc.'s ("'CPH'') Seventh Set of Interrogatories to Morgan 

Stanley & Co. Inc. dated October 21, 2004 ("'Interrogatories"): 

GENERAL OBJECTIONS 

1. Morgan Stanley objects to the Interrogatories to the extent that they seek 

information protected from disclosure by the attorney-client privilege, the attorney-work-product 

doctrine, the common-interest privilege, or any other applicable constitutional, statutory, or 

common-law privilege, doctrine, immunity, or rule. 

2. Morgan Stanley objects to the Interrogatories to the extent that they seek 

information that is neither relevant nor likely to lead to the discovery of evidence related to a 

matter at issue among the parties. 

WPB#S86765. I 

16div-008790



11/23/2004 16:33 FAX 561 658 7368 CARLTON FIELDS WPB � 003/030 

Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Morgan Stanley's Response to CPH's Seventh Set oflnterrogatories 
Page2 

3. Morgan Stanley's answers and objections are based on a good-faith investigation. 

Morgan Stanley reserves the right to amend and/or modify its answers and objections. 

4. Morgan Stanley incorporates each of these General Objections into each of the 

Answers set forth below, as though each General Objection is fully set forth therein. 

ANSWERS 

INTERROGATORY NO. 1: For the time period January 1, 1996 to the present, 

identify each purchase or sale by MS&Co. 's of Coleman Escrow Notes and any other Security, 

or any interests therein) issued by or relating to The Coleman Company, Inc .• Coleman Escrow 

Corp., Coleman Worldwide Corporation. and/or CLN Holdings, Inc., and for each purchase or 

sale identify the MS&Co. entity, fund, or affiliate that made the purchase or sale. 

RESPONSE: Pursuant to Fla R. Civ. P. l.340(c), please see Bates numbered 

documents 0111944 to 0111962 produced in Morgan Stanley & Co. Inc. 's Response to Coleman 

(Parent) Holdings, Inc. 's Eighth Request for Production of Documents. 

INTERROGATORY NO. 2: For each purchase or sale identified in response to 

Interrogatory No. 1, state the purchase price, other costs in connection with the purchase, sales 

price, other revenue in connection with the sale, gains, losses, and the amount or rate of return on 

each such purchase or sale. 

RESPONSE: Pursuant to Fla. R. Civ. P. 1.340(c), please see Bates numbered 

documents 0111944 to 0111962 produced in Morgan Stanley & Co. Inc. 's Response to Coleman 

(Parent) Holdings, Inc. 's Eighth Request for Production of Documents. 

Wl'B#S86765. l 
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Coleman v_ Morgan Stanley 
Case No: 03-CA-005045 AI 

Morgan Stanley's Response to CPH's Seventh Set oflntetTogatories 
Page3 

INTERROGATORY NO. 3: For each purchase or sale identified in response to 

Interrogatory No. 1, identify all reasons why MS&Co. purchased or sold the Secwity and the 

person(s) and/or comm.ittee(s) that made the decision to purchase or sell the Security. 

RESPONSE: No response is necessary to this Request pursuant to the Court's 

November 17, 2004 Order on CPH's Motion to Compel Morgan Stanley's Compliance with 

Discovery Requests Concerning Coleman Escrow Corporation Notes. 

WPB#S86765.l 
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Coleman v. Morgon Sranley 
Case No: 03-CA-00504� AI 

Morgan Stanley's Response to CPH's Seventh Set oflnterrogatories 
Page4 

I� James F. Doyle, being duly sworn, depose and say that I am authorized on behalf of 

Morgan Stanley & Co. Incorporated andt on its behalf, I have read the foregoing Morgan 

Stanley 's Answers and Objections to Coleman {Parent) Holding Inc. 's Seventh Set of 

Interrogatories, and, to the best of my knowledge and belief, the response is true and correct. 

Subsg:i�d and sworn to before me 
this _04-5 __ day of November, 2004. 

�IJ.� 

THERESA A, PfLOSI Notmy Public. State or New York No. 41-4995128 Qualified In Q1.1eena CDUl'ltV Y.rm Explrea August a. 2000 

WPB#586765. I 
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Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Morgan Stanley's Response to CPH's Seventh Set of Interrogatories 
Page5 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished t� 
all counsel of record on the attached service list by facsimile and Federal Express on this� 
day of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
IaRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile; (202) 879-5200 

Mark C. Hansen 
James M. Webster, Ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street. N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for 
Morgan Stanley & Co. Incorporated 

WPB#S86765. ! 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY· �f. 
. JOSiaililOJi. 

Florida Bar No. 655351 

16div-008794
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago� IL 60611 

WPB#58676S.1 

CARLTON FIELDS WPB 141007 /030 

Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Morgan Stanley's Re5ponse to CPH's Seventh Set of Interrogatories 
Page6 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS INC.'S RESPONSE TO MORGAN STANLEY'S 
MOTION TO REMOVE CONFIDENTIALITY DESIGNATIONS 

On July 30, 2004, Morgan Stanley filed a motion to lift confidentiality designations, 

identifying 15 of CPH's filings that Morgan Stanley believes should not be filed under seal 

(interestingly, although Morgan Stanley filed numerous pleadings under seal in the same period 

for basically the same reasons, Morgan Stanley does not make a similar request with regard to its 

own filings). CPH has reviewed the filings in question and has determined that each was filed 

under seal solely because the filings refer to the terms of the Andersen settlement agreement, and 

because CPH has a contractual obligation to attempt to protect the confidentiality of those 

settlement terms. Due to those contractual obligations, CPH cannot consent to the relief 

requested by Morgan Stanley. 

Dated: November 23, 2004 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 
#1182945 

Respectfully submitted, 

COLEMAN (PARENT) H0;4DINGS INC. 

By: ��� A�:Uey� � 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

16div-008796



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing l}.as been furnished by 

·7 J.A_� 
Fax and Federal Express to all counsel on the attached list on this l-,, �) day of 

A 1 f 
NO� . 

'2004. 

Florida Bar No.: 169440 
SearcyDenney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 

16div-008797



Joseph Iaimo, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
l(ellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

COUNSEL LIST 
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NOV-24-2004 16:16 JENNER & BLOCK 

FAX TRANSMITTAL 

Date: November 24, 2004 

To: Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

John Scarola, Esq. 

Mark C. Hansen, Esq. 

From: Michael T. Brody 
312 923-2711 

Employee Number: 

3125270484 P.01/10 

�ENNER&BLOCK 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312 222-9350 
wwwJenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: (202) 879-5200 
Voice: . (202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Fax: (561) 684-5816 (before 5 PM) 
Voice: (561) 686-6350, Ext. 140 

Fax: (202) 326-7999 
Voice: (202) 326-7900 

Client Number: 41198-10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain information that is attorney 
work product, privileged, confidential, and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering tie message to the intended recipient, you are hereby notified that any dissemination, distribution, or copying 
of this communication is strictly prohibited. If you have received this communication in error, please notify us inmediately by telephone, and return the 
original message to us at the above address via postal service. Thank you. 

Message: 

Total number of pages including this cover sheet: \ 0 Time Sent: 

If you do not receive all pages, please call: 312 222-9350 Sent By: 

Secretary: Caryn Jo Geisler Extension: 6490 

16div-008799
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JENNER&BLOCK 

November 24, 2004 

By Telecopy 

Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Tom: 

Jenner & Block LLP 

One IBM Plaza 
Chicago, IL 6o611 
Tel 312-222-9350 
wwwJenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, DC 

I write in response to your letter of 1 0:30 p.m. last night concerning the Rule 1.310 depositions 
concerning Morgan Stanley's trading in Sunbeam debentures and CLN Holdings notes. 

While saying a witness could provide testimony today, your letter did not offer the witness 
today. It indicated that the witness needed additional preparation and that there were limited 
Mo�gan Stanley resources to do so. 

Accordingly, we will proceed with these depositions on November 30, 2004, beginning at 11 :00 
a.m. I enclose amended notices of deposition. Please advise us of the identity of the corporate 
representative by Monday morning. 

Very truly yours, 

'V\�7.� Michael T. Brody 

MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAGO_I 183794_1 

16div-008800
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

3125270484 P.03/10 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thomas A Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings, fuc. will take the deposition 
upon oral examination of the following parties and witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates set forth below: 

DEPONENT 
Morgan Stanley & Co., Inc. on topics 
identified on Exhibit A. 

DATE AND TIME 
November 30, 2004 at 11 :00 a.m. 

The deposition will be conducted at Esquire Deposition Services, 216 E. 45th Street, 8th 
floor, New York, New York 10017. The deposition will be recorded by videotape and 
stenographic means. The videographer will be Esquire Deposition Services. The depositions 
will be taken before a person authorized to administer oaths and will continue day to day until 
completed. 

Please designate one or more officers, directors, managing agents, or other persons to 
testify on your behalf and state the matters on which each person designated will testify. 

16div-008801
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3125270484 P.04/10 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and Federal Express to all counsel on the attached Service List this 24th day of 
November 2004. 

Dated: November 24, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SIIlPLEY p .A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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NOV-24-2004 16:17 JENNER & BLOCK 

SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C. 
Swnner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS,·P .A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

3125270484 P.05/10 
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Exhibit A 

CORPORATE DEPOSITION TOPICS 

1. For the time period January 1, 1996 to the present, any purchase or sale by 
MS&Co. (or any of its affiliates, subsidiaries, divisions, predecessors, and successors) of 
foleman Escrow Corp. Senior Secured First and Second Priority Discount Notes due 2001, 
which are described in CPH 0473148-CPH 0473165 and Morgan Stanley Confidential 0001575-
0001579, and any other Security (as defined in 15 U.S.C. 77b(a)(l)), or any interests therein, 
issued by or relating to The Coleman Company, Inc., Coleman Escrow Corp., Coleman 
Worldwide Corporation, and/or CLN Holdings Inc. 

2. For the time period January 1, 1996 to the present, all reasons why MS&Co. (or 
any of its affiliates, subsidiaries, divisions, predecessors, and successors) purchased or sold the 
Coleman Escrow Notes described in Topic No. 1, and any other Security (as defined in 15 
U.S.C. 77b(a)(l)), or any interests therein, issued by or relating to The Coleman Company, Inc., 
Coleman Escrow Corp., Coleman Worldwide Corporation, and/or CLN Holdings Inc., and the 
identity of the person(s) and/or committee(s) that made the decision to purchase or sell the 
Coleman Escrow Notes and the Securities. 

3. For the time period January 1, 1996 to the present, MS&Co.'s (or any of its 
affiliates', subsidiaries', divisions', predecessors', and successors•) purchase price, other costs in 
connection with the purchase, sales price, other costs in connection with the sale, gains, losses, 
and amount or rate of return on any purchase or sale of Coleman Escrow Corp. Notes described 
in Topic No. 1, and any other Security (as defined in 15 U.S.C. 77b(a)(l)), or any interests 
therein, issued by or relating to The Coleman Company, Inc., Coleman Escrow Corp., Coleman 
Worldwide Corporation, and/or CLN Holdings Inc. 

4. The documents produced by Morgan Stanley at Morgan Stanley Confidential 
0096879 to 0096972 and Morgan Stanley Confidential 0111944 to 0111962, including but not 
limited to: (1) the authenticity, source, creation, use, maintenance and business purpose of the 
docwnents; and (2) the explanation of the documents and the information contained therein. 

16div-008804



NOV-24-2004 16:18 JENNER & BLOCK 
3125270484 P.07/10 

IN THE FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 . 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings, Inc. ("CPH") will take the 
deposition upon oral examination of the following party pursuant to Florida Rule of Civil 
Procedure 1.310 on the date set forth below: 

DEPONENT 

Morgan Stanley & Co., Inc. on the topic 
identified on Exhibit A. 

DATE AND TIME 

November 30, 2004 at 2:00 p.m. 

The deposition will he conducted at Esquire Deposition Services, 216 E. 45th Street, 8th 
floor, New York, New York 10017. The deposition will be recorded by videotape and 
stenographic means. The videographer will be Esquire Deposition Services. The depositions 
will be taken before a person authorized to administer oaths and will continue day to day until 
completed. 

Please designate one or more officers, directors, managing agents, or other persons to 
testify on your behalf and state the matters on which each person designated will testify. 

16div-008805
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and Federal Express to all counsel on the attached Service List this 24th day of 
November 2004. 

Dated: November 24, 2004 

:Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

:B 
One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
( 561) 686-6300 

-2-
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NOV-24-2004 16=18 JENNER & BLOCK 

SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & Ev ANS, P .L.L.C. 
Sunuter Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Pahn Beach, FL 33401 

3125270484 P.09/10 

16div-008807
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3125270484 

Exhibit_ A 

CORPORATE DEPOSITION TOPIC 

1. All transactions involving Subordinated Debentures (as defined in the Definitions 

'1d Instructions set forth in CPH's First Request for Production of Documents served on May 9, 
i 

�003), including but not limited to: (i) all transactions in which Morgan Stanley bought or sold 

any Subordinated Debentures or any interest therein; (ii) e.U eemmlmieatiOB& wit;B. my Margan 

Stanley eastemer er eel:lBter party te ey traae ie.velvmg Margan Stmley as a ln•ek:er er priHeipal 

relatie.g te t5e Saeerdinatea DeeeB.tares; (iii) any market for the Subordinated Debentures; and 

(iv) the purchase price, other costs in connection with the purchase, sales price, other costs in 

connection with the sale, gains, losses, and amount or rate of return. on any purcha8e or sale of 

Subordinated Debentures or any interest therein. 

2. Morgan Stanley's gains, losses, and amount or rate of return. in connection with 

the purchase or sale of Subordinated Depentures or any interest therein. 

3. The documents produced by Morgan Stanley at Morgan Stanley Confidential 

0096879 to 0096972 and Morgan Stanley Confidential 0102880 to 0103433, including but not 

limited to: (1) the authenticity, source, creation, use, maintenance and business purpose of the 

documents; and (2) the explanation of the documents and the information contained therein. 

TOTRL P.10 
16div-008808



11/24/2004 12:43 FAX 

#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant, 

I ����������������-

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

Case No. CA 03-5165 AI 

AMENDED NOTICE OF HEARING 

� 001/003 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for h�aring the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

December 3, 2004 

8:00 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, R oom # 11.1208, 205 No11h Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

(1) Non-Pa1ty Sunbeam's Motion for Protective Order on Records C ustodian Deposition 
filed 11116/04. 

(2) Coleman (Parent) Holdings Inc.'s Motion to Compel Production of Documents 
Responsive to Seventh Request for Production filed 11 /22/04. 

16div-008809
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 

Notice of Hearing 

!410021003 

(3) Coleman (Parent) Holdings Inc. 's Motion for a Finding of Contempt and for Other 
Relief due to Morgan Stanley's Refusal to Comply with Court Order filed 11/22/04. 

( 4) Coleman (Parent) Holdings Inc. 's Motion to Enforce Stipulation Concerning 
Purp01ted Misrepresentations and Omissions. 

(5) Coleman (Parent) Holdings Inc.'s Response in Opposition to Non�Party Sunbeam's 
Motion for Protective Order on Records Custodian Deposition. 

(6) Coleman (Parent) Holdings Inc's Motion for a Finding of Contempt and for Other 
Relief Due to Morgan Stanley's Disregard of Court Order. 

(7) Coleman (Parent) Holdings lnc.'s Response to Morgan Stanley's Motion to Remove 
Confidentiality Designations. 

(8) Morgan Stanley's Motion for Protective Order filed 11/23/04. 

(9) Coleman (Parent) Holdings Inc. 's Motion to Compel Non-Patty Arthur Andersen 
LLP to Comply with Subpoena for Custodian of Records Deposition. 

Moving counsel ce1tifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and US Mail to all Counsel on the attached list, this :) •'./ day of __ /_v_.v_· __ , 2004. 

7 JACK SCAROLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barn.hart & Shipley, P.A. 

···1-
I 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for CPH and MAFCO 

2 

16div-008810



11/24/2004 12:44 FAX 

Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 

Notice of Hearing 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N. W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Mark F. Bideau, Esq. 
Lorie M. Gleim, Esq. 
Greenberg Traurig, P.A. 
777 South Flager Drive, Suite 300 East 
West Palm Beach, FL 33401 

3 

141003/003 
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#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant, 

I ����������������� 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 

l4J 001/003 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 Al 

Case No. CA 03-5165 AI 

AMENDED NOTICE OF HEARING 
{Correcting Certificate of Sen'ice) 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

December 3, 2004 

8:00 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room # 11.1208, 205 N01ih Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

(I) Non-Party Sunbeam's Motion for Protective Order on Records Custodian Deposition 
filed 11/16/04. 

(2) Coleman (Parent) Holdings Inc.'s Motion to Compel Production of Documents 
Responsive to Seventh Request for Production filed 11122/04. 

16div-008812
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

� 002/003 

(3) Coleman (Parent) Holdings Inc. 's Motion for a Finding of Contempt and for Other 
Relief due to Morgan Stanley's Refusal to Comply with Court Order filed I 1/22/04. 

(4) Coleman (Parent) Holdings Inc.'s Motion to Enforce Stipulation Concerning 
Purported Misrepresentations and Omissions. 

(5) Coleman (Parent) Holdings Inc.'s Response in Opposition to Non-Party Sunbeam's 
Motion for Protective Order on Records Custodian Deposition. 

(6) Coleman (Parent) Holdings Inc's Motion for a Finding of Contempt and for Other 
Relief Due to :Morgan Stanley's Disregard of Court Order. 

(7) Coleman (Parent) Holdings Inc.'s Response to Morgan Stanley's Motion to Remove 
Confidentiality Designations. 

(8) Morgan Stanley's Motion for Protective Order filed 11/23/04. 

(9) Coleman (Parent) Holdings Inc.'s Motion to Compel Non-Party A1ihur Andersen 
LLP to Comply with Subpoena for Custodian of Records Deposition. 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

-7 .rrr...--· ll / ri -1 
Fax and US Mail to all Counsel on the attached list, this .V'f day of IV U � ' , 2004 . 

....... 
oe:..:...:.. .. ..... ............ ---···· 

JACK SCAROLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

/ 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for CPH and MAFCO 

2 

16div-008813
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141003/003 

Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 

Notice of Hearing 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yarumcci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. SoJovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

COUNSEL LIST 

3 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Mark F. Bideau, Esq. 
Lorie M. Gleim, Esq. 
Greenberg Traurig, P.A. 
777 South Flager Drive, Suite 300 East 
\Vest Palm Beach, FL 33401 

Steve Schwartzberg, Esq. 
222 Lakeview Avenue, Suite 210 
West Palm Beach, FL 33401 

Eliot Lauer, Esq. 
Michael Moscato, Esq. 
Curtis, Mallet-Prevost, Colt & Mosle LLP 
I 01 Park A venue 
New York, NY 10178 

16div-008814
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

VS. 

MORGAN STANLEY & CO., INC., 
Defendant. 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO COMPEL NON-PARTY 
ARTHUR ANDERSEN LLP TO COMPLY WITH SUBPOENA FOR CUSTODIAN OF 

RECORDS DEPOSITION 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys, respectfully requests that this 

Court enter an Order directing Althur Andersen LLP to present its custodian of records for a 

deposition in accordance \Vith the notice of deposition and subpoena that CPI-I served on 

Andersen on October 22, 2004. In support of this motion, CPI-I states as follows: 

1. This motion arises because Andersen refuses to present a custodian of records to 

provide basic authenticity and related information about less than 50 Andersen documents in 

accordance with the deposition notice and subpoena that CPH served on October 22. See Ex. A. 

CPH has attempted to address this. matter by stipulation with Morgan Stanley and Andersen, but 

Morgan Stanley refuses to do so. CPH therefore has no choice but to proceed with the custodian 

of records deposition of Andersen. 

2. The burden associated with the deposition CPH is requesting is not great - less 

than 50 documents are involved - and CPH expects that the deposition could be completed in a 

few hours. Consequently, CPH respectfully requests that this Court direct an Andersen records 

custodian to appear for a deposition, to answer questions about the Andersen documents set faith 

in the deposition notice and subpoena attached hereto as Exhibit A. 
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Dated: November 24, 2004 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JE1\11\1ER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 6061 I 
(312) 222-9350 

# 1183459 

141002/032 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

By: __ ·C_�-_ .. --_--_·--·_·-··-_-... _. _· ·_· .
. -.r-2_··-·"· ___ ,,.,,.7_""_�·-__ 

One of Its Attorneys/ / 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
:-• 

Fax and Federal Express to all counsel on the attached list on this · ,.2 '- ; day of 

/'· 
.. / .. ·

:..
·· 

' 2004. 

... .. .. 
.. · ... .  

'-.� . .. .,,, ··-� ., 
,, 

. 

JACK SCAROLA / 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 

u .. --:/-. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 

16div-008817
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 'j:.,akeview A venue 
Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
\Vashington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

141004/032 

COUNSEL LIST 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

·����������������---'/ 

IN THE FIFTEENTH JUDICIAL CIR.CU IT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 Al 

MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 Al 

Plaintiff, 

VS. 

MACANDREWS & FORBES HOLDlNGS fNC., 
et al., 

Defendants. 

NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
\Vashington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.LC. 
Sumner Square, 16 l 5 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings, Inc., hereby 

notices the deposition upon oral examination of the Custodian of Records, A.1thur Andersen LLP 

pursuant to Florida Rule of Civil Procedure 1.4 l 0 on the date and at the time set forth below: 

Custodian of Records 
Arthur Andersen LLP 

November 5, 2004 at 9:30 a.m. 

The deposition will be conducted on the topics set forth in the attached Subpoena. The 

deposition will be recorded by stenographic means at the offices of Jenner & Block LLP, One 

IBM Plaza, Chicago, Illinois 60611. The deposition will be taken before a person authorized to 

EXHIBIT 

!41005/032 
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administer oaths and will continue until compleied. 

1 HEREBY CERTIFY that a true and col"rect copy of the foregoing bas been served by 

/l/} facsimile and by Federal Express to all counsel on the attached Servi ce List, this /\Aday of 

f)j-- '2004. 

Jerold S. Solovy 
Ronald L. Manner 
Roberl T. Markowski 
Deirdre E. Connell 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

CHIC/\GO_J 16'!875_1 

COLEMAN (PARENT) HOLDINGS, INC. 

Jae Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 
(561) 686-6300 

141006/032 
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2181 - s�rvcd 
118 l - Nol Served 
1381 - Served By M:i.il Subpoen� - for Deposition (Rev.12/ll/Ol) CCG 0014 

JN TRE cmcurr COURT OF COOK COUNTY, ILLINOIS 

.v. } 
COLEMAN (P AREN"I) HOLDINGS INC, - Petitioner 

ARTHUR ANDERSEN LLP 

SUBPOENA FOR DEPOSITION 

To: Custodian of Records, ARTHUR ANDERSON LLP 
3·3 W. Monroe Ave. 

Chicago [L 60603 

04L lll1933 
CALENDAR C 
SUBPOEHtl 

YOU ARE COMJ\1ANDE.D to appe11r to give your deposition before :i. Notary Public at: 
Jenner & Block LLP, One IBM Plaza (address) , Room .::i4""0.,.0""0 ___ , ,,.C..,b...,,jc""a..,.P. .,,o_��----·• Illinois .;..60.::...6;:;...;l;..:1;...,.... __ (�lly) (zip) 

on November 5 , 2004 , at 9:30 a.m. 

YOU ARE CO'!'t-fMANDED ALSO to bring the followiug: 
See Exhibit A attached, 

in your possc.:ision or control. 

u.m. p.m. 

YOUR FAILURE TO APPEAR IN RESPONSE TO THIS SUBPOENA W[LL SUBJECT YOU TO PUNISHMENT 
FOR CONTEMPT OF THlS COURT. 

Atty. No • ..1.0'-'�""0,,,0 ...:.1 ____ _ 

Name: Jerold S. Solovv 
Attorney for: Coleman (Parent) Holdings 
Address: Jenner & Block I .I ,p One IBM Plaz.n.#4000 
City/State/Zip: Chicago. lllinojs 60611 
Telephone: Cl J 2) 222-9350 

WITNESS OCT22.8 
Clerk of Court 

t pnid the witne.s� S ------- for witnesi :md n1ileagc fee.<. 

Signed and sworn to before me on this See Exhibit a d11y or _________________ __ _ 

_______________ Notary Public 

POROTU:Y BROWN, CLl;;nK OF THE ClRClllT COURT OF' COOK COUNTY, ILLINOIS 

!41007 /032 
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EXHIBIT A 

TO SUBPOENA TO 
CUSTODIAN OF RECORDS OF NON-PARTY 

ARTHUR ANDERSEN LLP 
· You are hereby requested to respond to the following topics pursuant to the definitions 

contained herein: 

DEPOSITION TOPICS 

1 .  The authenticity, source, creation, use, maintenance, and business purpose of 

documents produced by Andersen to Coleman (Parent) Holdings, Inc. in the course of 

litigation, bearing the Bates numbers identified in Exhibit B, and information contained 

therein. 

2. The authenticity, source, creation, use, maintenance, and business purpose of 

the documents identified in Exhibit C, and information contained therein. (Copies of the 

documents identified in Exhibit C are being provided under separate cover). 

DEFINITIONS 

I. "Andersen" means Arthur Andersen LLP and any of its predecessors, 

successors, subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

2. "Documents" shall be given the broad meaning provided in Rule 1.350 in the 

Florida Rules of Civil Procedure and refers to any fom1 or means, whether physical, visual, or 

electronic, in or by which words, numbers, or ideas are recorded or preserved, whether fixed 

in tangible medium or electronically stored, including any and all drafts of any final document. 

The word "documents" shall include, by way of example and not by way of limitation, all of 

the fo l lowing: papers, correspondence, trade letters, envelopes, memoranda, telegrams, cables, 

notes, messages, repo11s, studies, press releases, comparisons, books, accounts, checks, audio 

141008/032 
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and 'video recordings and transcriptions thereat: pleadings, testimony, articles, bulletins, 

pn1nphloto, brochureo, n10.sazine�, quectionnaireo, oun•eyo, charto, ne,•.•opaperc, oal<>ndan:, de"k 

calendars, pocket calendars, lists, logs, publications, notices, diagrams, instructions, diaries, 

minutes for meetings. corporate minutes, orders, resolutions, agendas, memorials or notes of 

oral communicalions, whether by telephone or face-to-face, contracts, agreements, drafts of or 

proposed contracts or agreements, memoranda of understanding, letters of intent, computer 

tapes, computer drives or memories, computer diskettes or disks, e-mail, CD-ROMs, or any 

other tangible thing on which any handwriting, typing, printing, photostatic, electronic, or 

other form of communication or information is recorded or reproduced, together with all 

notations on any of the foregoing, all originals, file copies, or other unique copies of the 

foregoing, and all versions or drafts thereof, whether used or not. 

2 

�009/032 

16div-008823



11/24/2004,13:12 FAX 

EXHIBITB 
SUBPOENA DUCES TECUM TO 

CUSTODIAN OF RECORDS OF NON-PARTY 
ARTHUR.ANDERSEN LLP 

The following documents were produced by Andersen to Coleman (Parent) Holdings, 
Inc. in the course of litigation, bearing the Bates Numbers identified below. 

•;!1•'• �·••'• �' ' " 1  
J

� o• � > "' �I . .. -,', 1: '�' ," .. 1 • : , ' ' ' 1  I ' 

_:,. EXHIBIT # : �  -:·oLDBATESRANGE···' ·\'\. NEWBATESRANGE 
',._ :'".• • • • •  t • •• ' '. " • • • - ' • ·, • • ' \' • � "'\I • • I .•• . . . . • . 

CPH 012 AA 031057-031058 CPH 0012526-0012527 

CPH 018 AA 036293·036295 CPH0015111-0015113 

CPH 019 AAR 010766-010771 CPHOi 25693·0125698 

CPH 020 AAR 014169-014173 CPH0129292-0129296 

CPH 021 AA 166173-166417 CPH0062489-0062733 

CPH 022 AA 188506-188576 CPH0084462·0084532 

CPH 023 AA 026498-026518 CPH1184885-1184905 

CPH 057 AAR 016023-016028 CPH0131143-0131148 

I CPH 065 I AA 193873 CPH0088703 

CPH 066 I AA 10525!3 CPH0038717 

CPH 101 AA 166377-166381 CPH0062693 - 0062697 

CPH 102 AA 166372-166375 CPH00626BB -0062691 

CPH 103 AA 166356-166361 CPH0062672 - 0062677 

CPH 104 AA 166369-166370 CPH0062685 - 0062686 

CPH 105 AA 166290-166294 CPH0062606 - 0062610 

CPH 106 AAR 013074-013075 CPH1192163 -1192164 

CPH 107 AA 031553·031557 CPH0013023 - 0013027 

CPH 108 AA 031494-031498 CPH1056006 -1056010 

141010/032 
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··.· �;,f ·�·"l.":;:,�1��· :· ��·L � r,!,'
•

'
'j'"il�" . \ I"' �"-�', �.:..· 11 0! '••,•. " I �  • 0• '1' !;,t,, • 

:'..e>Cl:fl�!T#.'.· ·:.O!-OBATE� RAN�E ". 'j.'. ·., "Nf;WBf\TES RANGE, 
·-·· .,,,. :.·" •• .:::· ....... : ' • ..,.. " ..... , . . . ... •

• ,· 1. • ' ' 

CPH 109 AAR 014803-014813 CPHCi1 29926-0129936 

CPH 110 AA 105211-105217 CPH0038670 -0038676 

CPH 111 AA 105241 -105247 CPH003B700 - 0038706 

CPH 112 AAR 014490-014493 CPH0129613 -0129616 

CPH 113 AAR 014148-014152 CPH0129271 -129275 

CPH 114 AAR 015038-015040 
MSC 
0027048 - 0027050 

CPH 115 AA 105241-105247 CPH003B700 - 0038706 

CPH 117 AA 105064-105065 CPH0038523 - 0038524 

CPH 116 AA 120304 CPH0041649 

CPH 119 
AA 005758, CPH0021362, 
AA 036291-036295 CPH 0015109 - 001 51 13 

CPH 120 AA 031 053-031055 CPH0012522 - 0012524 

CPH 122 
AA 105868, 

CPH0039327, CPH0038707 
AA 105248 

CPH 123 I AA 055761 -055764 CPH0021365- 0021368 

CPH 124 AA 030995-030997 CPH0012464 - 0012466 

CPH 127, MS 
AA 055761-055762 CPH0021365- 0021366 

13 

CPH 185 AA 090040 CPH0035322 

MS 013 AA 055761-055762 MSC 0027828-0027829 

MS 031 AA 120296-120303 CPH0041641-0041648 

MS 032 AA 1 20305-120316 CPH0041 650·0041661 

MS 043 I AAR014804-01 4B13 CPH01 29927 -0129936 

MS 048 AA 120310-120316 CPH0041655-0041661 

MS060 AAR 016015-016029 CPH107141B-1071432 

2 
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EXHIBITC 

SUBPOENA DUCES TECUM TO 

CUSTODIAN OF RECORDS OF NON-PARTY 

ARTHUR ANDERSEN LLP 

, Copies 'of the following documents are being provided to you under separate cover: 

CPH 017 

CPH 024 

CPH 121 

CPH 132 

CPH 152 

CPH 208 

CPH 213 

CHICAGO 1169502 I 
CHICAG0=1169502=1CHICAGO_I 169502_1 

MS 00375-00381 

I DPW000001 • 000002 DPWOOOOD1 • 000002 

LAB 000043 CPH1145796 

SASMF 10951-10952 CPH06361 J5 - 0636136 

LAB 000043 LAB 000043 

SASMF 07633-07721 CPH632B17-D632905 

MSC 0029159-0029162 MSC 0029159-0029162 

�012/032 
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1110mas A. Clare, Esq. 
KIRKL.A.ND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Mark C. Hansen 
KELLOGG, HUBER, HANSEN, 

TODD & EV/INS, P.L.L.C. 
·Sumner Square 
1615 M Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Joseph Ianno, k, Esq. 
CARLTON FIELDS, P.A. 

222 Lake View Avenue 
Suite 1400 
\Vest Palm Beach, FL 33401 

141013/032 

COUNSEL LIST 
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Civil Action Cover Sl1cel (Rev. 6/19/03) CCL 0520 
IN THE ClRCUlT COURT OF COOK COUNTY, ILLINOIS 

COUNTI' DEPARTMENT, LAW DIVISION 

COLEMAN (P AREN) HOLDINGS INC 
v, 

ARTHUR ANDERSEN LLP } 
CIVIL ACTION COVER SHEET 

A Civil Action Cover Sheet shall be filed with the complaint in all 
civil nctions, The informntlon contained hcr1>in is for atln1inistrntive 
purposes only am.I cannot be Introduced into evidence. Please check the 
box in rront of the ::ipproprlnte general c::itegory and then check the 
subc:itcgury thereunder, if applicable, which best ch:m1clerizes your 
action. 

Ju1-y Demund 0 Yes l'.J No 

0 PERSONAL INJURY/WRONGFUL DEATH 

D 027 Motor Vehicle 
D 040 Medical Malprnctice 
D 047 Asbestos 
0 048 Dr:im Shop 

No. 04L 011931 
CMJ:llO!+.R C 
SUl3f'OEHI\ 

(FILE .�TAJ\11') 

0 049 Product Liability 0 �OMMERCIAL LJTI GATION 
a 051 Conscructlon lnjurics 

{iuclutling Slructurul Wo1·k Act, Ro11d 0 002 Brc::ich of Contnct 
Construction Injuries Act and negligence) 0 070 Profcsslou::il Malpractice 

0 OSl Railroatl/FELA (other tlum legal or medical) 
0 053 Pct!iatrk Lead Exposure 0 071 Fraud 

0 061 Olher Personal Injury/Wrongful Death 0 072 Consumer Fraud 

0 063 lntcntion:1l Tort 0 073 Breach of V.'11rr:mty 
0 064 Miscellaneous Statutory Action D 074 Statutory Action 

(Please Specify Bt!low•"') (Pleu.se Specify Belcm··hj 
0 065 Premises Liability 0 075 OU.er Commerclal L!tigntion 
0 078 Fen-(ih en/Rcdux Lilig:1tian (Please Specify Belo II'"*) 
0 199 Silicone lmplun! D 076 Retaliatory Discharge 

0 062 PROPERTY DAMAGE 0 077 LIBEUSLANDER 
0 06� LEGAL MALPRA�TICE 

a OTHER tiC'fIQNl:Z 
.0 TAX & MISCELJ.,��EQUS REMEnrn:s 

Cl 079 Petition for Qualified Orders 
0 007 Confession of J udgmcnt ';/ 084 Petition to Issue Subpoena 

0 008 Replcvin 0 100 Petition for Discovery 

0 009 Tax 
0 015 Condemnation ** 
0 017 Dctinuc 
0 029 Unemployment Coinpcnsntlon 
0 036 Au1pinistrative Review Action 
0 085 Petition to Register For<0ign Judgment 
a 099 All Other Extrnordinnry Remedies 

By: Jerold S. Solovy/Jenner & Block LLP 05003 
(Attorney) (Pro Sc) 

DOROTHY BROWN, CLERK OF THE CIRCUIT COlJRT OF COOK COUNT'\', ILLINOJS 

141014/032 
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IN' THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT, LAW DNISION 

---- --- - ---- - ----------------- ------------ ------ --------- - - ------------x 

COLEMAN (PARENT) HOLDINGS INC., 
. . 

Petitioner, 

for an order for the taking of the deposition of 
ARTHUR ANDERSEN LLP, 

Respondent, 

pursuant to a commission issued in an action pending in 
the Circuit Court of the Fifteenth Judicial Distnct 
of the State of Florida, Palm Beach County, entitled 
Coleman (Parent) Holdings, Inc. v. Morgan Stanley 
& Co. Inc., Case No. 2003 CA 005045 Al. 
------------------------------------------------�--------------------x 

ORDER 

Index No. ______ _ 

04L 011933 
CAUttiil\R C 
SUBPOEtlA 

TIUs matter coming to be heard on a petition pursuant to Illinois Supreme Court 

Rule 204(b) in which Petitioner seeks the entry of an order directing that subpoena for 

deposition be issued to Arthur Andersen LLP, the Court having reviewed the petition and its 

attached exhibits, and having been duly informed thereon, hereby orders: 

1. That the petition pursuant to Illinois Supreme Court Rule 204(b) to 

issue Illinois subpoena for deposition for use in an action pending in the Circuit Court of 

Palm Beach County, Florida is hereby GRANTED; 

2. That lhe subpoena for deposition in the form attached to the petition as 

Exhibit 1 shall issue; 

3. That pursuant to this subpoena, the Custodian of Records of Arthur 

Andersen LLP, shall appear at the offices of Jenner & Block LLP, One IBM Plaza, 330 North 

Wabash Avenue, Suite 4000, Chicago, 111inois 60611 on November 5, 2004, at 9:30 a.m., and 

shall be available to answer questions propounded by counsel responsive to the topics 

!41015/032 
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propounded in Exhibit A to the Subpoena, and such deposition shall continue from day to day 

until completed. 

4. Copies of this Order and the subpoenas for deposition shall be served 

by Petitioner on all the parties. 

ENTERED this __ day of October, 2004. 

Jerold S. Solovy 
Michael T. Brody 
Deirdre Connell 
JENNER & BLOCK LLP (#05003) 
One IBM Plaza 
Chicago, IL 606] 1 
(312) 222-9350 

2 

Circuit Judge 

JUDGE ARTHUR L. JANURA, JR. 

ocr 2 2 2004 

Circuit Court- 029, 

141016/032 
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Thomas A. Clare, Esq. 
KIRKLAND & ELLlS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Mark C. Hansen 
KELLOGG, HUBER, HANSEN, 
TODD & EVANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Joseph lanno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake Viev.' A venue 
Suite 1400 
West Palm Beach, FL 33401 

1410171032 

COUNSEL LIST 
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT, LAW DIVISION 

. 

----------- - -- - --------------- ------------------ ------------------ ------x 

COLEMAN (PARENT) HOLDINGS INC., 

Petitioner, 

for an order for the taking of the deposition of 
ARTHUR ANDERSEN LLP, 

Respondent, 

pursuant to a commission issued in an action pending in 
the Circuit Court of the Fifteenth Judicial District 
of the State of Florida, Palm Beach County, entitled 
Coleman (Parent) Holdings. Inc. v. Mornan Stanley 
& Co. lnc., Case No. 2003 CA 005045 AI. 
- - - - ---- - - -- -- ------- --- ------ - -- --- - ----------- --- --- -----. -------- ----x 

Index No·-,-�-----

04L 011933 
CAWlDAR C 
SlJF.;f'OEllA 

PETITION PURSUANT TO ILLINOIS SUPREME COURT 
RULE 204(b) TO ISSUE AN ILLINOIS SUBPOENA FOR USE 

IN ACTION PENDING IN PALM BEACH COUNTY. FLORJDA 

Pursuant to Rule 204(b) of the Supreme Court of Illinois, petitioner Coleman (Parent) 

Holdings Ifie. ("CPH"), by its attorneys, hereby petitions this Court for the entry of an order 

directing that a Subpoena for deposition be issued to the following deponent in the fom1 

att8c.hed hereto as Exhibit l: 

A1ihur Andersen LLP 
Custodian of Records 
33 W. Monroe 

Chicago, IL 60603 

In support of this petition, petitioner states as follows: 

1. Petitioner is plaintiff in Case No. 2003 CA 005045 AI, Coleman 

(Parent) Holdings Inc. v. Mol"gan Stanley & Co., Inc., a lawsuit now proceeding in the 

Fifteenth Judicial Circuit of the State of Florida, in and for Palm Beach County. Discovery is 

proceeding in that action and the close of fact discovery shall occur on November 24, 2004. 

The Commission issued by the Florida Court for the purpose of obtaining deposition 

testimony is attached hereto as Exhibit 2. 

141018/032 
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2. To aid the action, petitioner desires to take the deposition of the above 

designated deponent. The deponent is found for a subpoena in Cook County, Illinois. 

3. Petitioner has requested that the deponent appear for deposition on 

November 5, 2004, 9:30 a.m., at the offices of Jenner & Block LLP, One IBM Plaza, 330 N. 

Wabash Ave., Suite 4000, Chicago, Illinois 60611. 

Vv'HEREFORE, petitioner prays for the entry of an order, in the fonn attached 

hereto as Exhibit 3, directing a Subpoena for Deposition to issue to the above named 

deponent. 

Jerold S. Solovy 
Michael 1. Brody 
Deirdre Connell 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 
{312) 222-9350 . 

Dated: October 22, 2004 

Respectfully submitted, 

COLEMAN (PAR.ENT) HOLDINGS INC. 

2 
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.) 

2181 - Served 
2'.!Sl - Not Served 
23&1 - Served Uy Mail 
.Subpoena - for Ocpusition (H.cl'.12/11/111) CCG 0014 

IN THE CIRCUIT COURT OF COOK COUNTI', ILLINOIS 

ARTHUR ANDERSEN LLP } 
COLEMAN (PARENT) HOLDINGS INC. -Petitioner 

v. 

SUBPOENA FOR DEPOSITION 

To: Custodian of Records, ARTHUR ANDERSON LLP 
33 W. Monroe Ave. 
Chicago. IL 60603 

YOU ARE COM!\.1ANDED to appear to give your deposition before a Notary Public at: 

Jenner & Block LLP. One IBM Plaza 
(mldrc.�s) , Houm �4�0=0!�) ___ , .,,C"'.h ,,,_,ic=a=u=o-.....,...,,.....,...----' Illinois _6_0_6.,..l( " . ..,..11• 1..,..1) _ _  _ (city; .. 

on November 5 ,2004 , at 9:30 a.m. 

YOU ARE COMMANDED ALSO to bring the following: 
Sec Exhibit A attached. 

in J'Our possession ur co11trol. 

:i.rn. 
p.in. 

\'OUR FAILURE TO APPEAR IN HESPONSE TO THIS SUBPOENA WILL SUBJECT YOU TO PUNISHMENT 
FOR CONTEMPT OF THIS COURT. 

All�'- Nu. ,,.O�'i.,_00�1"'------
Namc: Jerold S. Solovv 
Attorney for: Coleman CParent) Holdings 
Address: Jenner & BJQC,k l .L£.....Qne IBM Plaza i:!4000 
City/Stale/Zip: Chicago. Illinois 60611 
Telephone: (3 J?) 27?-93.50 

WITNESS _____________ __ _ 

Clerk of Court 

EXHIBIT 

I served this subpoena by hancling a copy to ------------------------
______________ on __________________ _ 

I paid the witness$ _______ for witness and mileage foe.�. 

Sign eel and swum to before me ou this See Exhibit n day of --�-------------�· 

--�------------ Not:iry Public 

r>OROTHY BROWN, CLERK OF THE cmctr!T COURT OF COOJ{ COUNT\', ILLINOIS 

141020/032 
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EXHIBIT A 

TO SUBPOENA TO 

CUSTODIAN OF RECORDS OF NON-PARTY 

ARTHUR ANDERSEN LLP 

You are hereby requested to respond to the following topics pursuant to the definitions 

contained herein: 

DEPOSITION TOPICS 

1. The authenticity, source, creation, use, maintenance, and business purpose of 

documents produced by Andersen to Coleman (Parent) Holdings, Inc. in the course of 

litigation, bearing the Bates numbers identified in Exhibit B, and information contained 

therein. 

2. The authenticity, source, creation, use, maintenance, and business purpose of 

the dot:uments identified in Exhibit C, and information contained therein. (Copies of the 

documents identified in Exhibit C are being provided under separate cover). 

DEFINITIONS 

1. "Andersen" means Arthur Andersen LLP and any of its predecessors, 

successors. subsidiaries, and present and former officers, directors, employees, 

representatives, and agents. 

2. "Documents" shall be given the broad meaning provided in Rule 1.350 in the 

Florida Rules of Civil Procedure and refers to any form or means, whether physical, visual, or 

electronic, in or by which words, numbers, or ideas are recorded or preserved, whether fixed 

in tangible medium or electronically stored, including any and all drafts of any final document. 

The word "documents" shall include, by way of example and not by way of limitation, all of 

the following: papers, correspondence, trade letters, envelopes, memoranda, telegrams, cables, 

notes, messages, reports, studies, press releases, comparisons, books, accounts, checks, audio 
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and video recordings and transcriptions thereof. pleadings, testimony, articles, bulletins, 

pamphlets, brochures, magazines, questionnaires, surveys, charts, newspapers, calendars, desk 

calendars. pocket calendars, lists, logs, publications, notices, diagrams, instructions, diaries, 

minutes for meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of 

oral communications, \vhether by telephone or face-to-face, contracts, agreements, drafts of or 

proposed contracts or agreements, memoranda of understanding, letters of intent, computer 

tapes, computer drives or memories, computer diskettes or disks, e-mail, CD..,ROMs, or any 

other tangible thing on which any handwriting, typing, printing, photostatic, electronic, or 

other form of communication or information is recorded or reproduced, together with all 

notations on any of the foregoing, all originals, file copies, or other unique copies of the 

foregoing, and all versions or drafts thereof, whether used or not. 

2 
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EXHIBIT B 

SUBPOENA DUCES TECUM TO 

CUSTODIAN OF RECORDS OF NON-PARTY 

ARTHUR ANDERSEN LLP 

The following documents were produced by Andersen to Coleman (Parent) Holdings, 
Inc. in the course of litigation, bearing the Bates Numbers identified below. 

I 
I 

'·; ,j : _· I I. ' ,.,: I_. f ,; ' •• : ·" -., . _  ... . ', • ' • • • I • -
• " 

· ! ;E��IT#f, · ,::·, .!JLD '3AT� ��GE_' . . _.,.;·:. '.. ·_�EW BATES RANGE 

CPH 012 AA 031057-031058 CPH 0012526-0012527 

CPH 018 AA 036293-036295 CPH0015111-0015113 

CPH 019 AAR 010766-010771 CPH0125693-0125698 

CPH 020 AAR 014169-014173 CPH0129292-0129296 

CPH 021 AA 166173-166417 CPH0062489-0062733 

CPH 022 AA 188506-188576 CPH0084462-0084532 

CPH 023 AA 026498-026518 CPH1184885-1184905 

CPH 057 AAR 016023-016028 CPH0131143-0131i48 

CPH 065 AA 193873 I CPH0088703 

I 

CPH 066 AA 105258 CPH0038717 

CPH 101 AA 166377-166381 CPH0062693 - 0062697 

CPH 102 AA 166372-166375 CPH006268B - 0062691 

CPH 103 AA 166356-166361 CPHD062672 - 0062677 

CPH 104 AA 166369-166370 CPH0062685 • 0062686 

CPH 105 AA 166290-166294 CPH0062606 - 0062610 

' CPH 106 AAR 013074-013075 CPH1192163 -1192164 
i 

CPH 107 AA 031553·031557 CPH0013023 - 0013027 

CPH 108 AA 031494-031498 CPH1056006 -1056010 

--
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·.r. ;-�···::·· i·· - � • .  -. '." . = ·  . . . 1, ·, \ !. :t., _..: . : ·· � .-• ... • • . •  , , ' ! .'.�. -. ; . .-·. ·1 = · ·.· -� . : w • 

:;y EX�l.Bf"f tr :· :·; �L� _i;iATE� R�NGE.'_" .-. ,: . .. : . �i;w BAi:es RAN�E 
·.:; · : · • I·· "'! � • ! . , •1� . .• " : . · : _ ··1 • . , •  . . · . · · :·. . · 

CPH 1 09 AAR 01 4803-0 1 48 1 3  CPH01 29926 - 0 1 29936 

CPH 1 1 0  AA 1 0521 1-1 05217 C P H0038670 - 0038676 

CPH 1 1 1  AA 105241-1 05247 CPH0038700 - 0038706 

CPH 1 1 2 AAR 014490-014493 CPH0129613 - 01 2961 6  

CPH 1 1 3 AAR 0 1 4148-014152 CPH01 29271 - 1 29275 

CPH 1 14 AAR 01 5038..01 5040 
MSC 
0027048 - 0027050 

CPH 1 1 5 AA 1 05241-1 05247 CPH0038700 - 0038706 

CPH 1 1 7 AA 1 0 5064-1 05065 CPH0038523 - 0038524 

CPH 1 1 8 AA 1 20304 CPH0041 649 

CPH 1 1 9 AA 005758, C P H00 2 1 362, 
AA 036291 -036295 CPH 0 0 1 5 1 09 - 001 51 1 3  

CPH 1 20 AA 031053-031055 C P H001 2522 - 00 1 2524 

CPH 1 22 AA 1 05868, 
C PH0039327, CPH0038707 

AA 1 05248 

CPH 1 23 AA 055761 -055764 CPH0021 365 - 0021368 

CPH 1 24 AA 030995-030997 CPH001 2464 - 0 0 1 2466 

CPH 1 27,  M S  
A A  055761 -055762 CPH002 1 365 - 0021366 1 3  

CPH 1 85 AA 090040 CPH0035322 

MS 0 1 3  AA 055761 -055762 MSC 0027828-0027829 

MS 031 AA 1 20296-120303 CPH0041 641-0D41648 

MS 032 AA 1 20305-1 2031 6 CPH0041650-0041 661 

M S  043 AAR014804-01481 3 CPHO 1 29 9  27 ·0129936 

MS 043 AA 1 2031 0-1 203 1 6  CPH0041 655-0041 661 

MS 060 AAR 0 1 601 5-01 6029 CPH 1 0 7 1 41 8-1071432 

2 
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EXHIBIT C 

SUBPOENA DUCES TEC U M  TO 

CUSTODIAN OF RECORDS OF NON-PARTY 

ARTHUR ANDERSEN LLP 

Copies of the following documents are being provided to you under separate cover: 

·rfe��sinaN eXH.1siT#} : . .-�lD sA1Es R.AN�e · ;:·Nevi eATEs RANGE 
' .  ' ' • • I ' • •; · ·.· ,· . . . · ' '  ' .  

CPH 017  

C PH 024 

CPH 1 21 

CPH 132 

C P H  1 52 

C P H  208 

CPH 2 1 3  

CHICAG0_ 1 169502_1 

. ' 

MS 00375-00381 MS 00375-00381 

DPW000001 - 000002 DPW000001 - 000002 

LAB 000043 CPH1145796 

SASMF 1 0951-10952 CPH06361 35 - 0636136 l 

LAB 000043 LAB 000043 

SASMF 07633-07721 CPH632B17-0632905 

MSC 00291 59-0029 162 MSC 0029159.0029162 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STAN LEY & CO., INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) ��������������- ) 

Case No.: 2003 CA 005045 AI ..... 
Judge Elizabeth T. Maass ::: :. · : _  

�F:: 

r- . 
ORDER ON A PPOJNTMENT OF COMl\HSSTONS 

� . . . 
L 

This cause came before the Court on Plaintiffs Motion to Appoint Commissions so 

thut it can subpoena for depositions and documents witnesses in other jurisdictions. After reviewing 

the pl eadings, and otherwise being advised in the premises it is ORDERED AND ADJUDGED that 

commissions are appointed so that plaintiff may subpoena depositions and documents from the 

follow ing witnesses: 

Andrew B. Savarie 
1 1 3 6  Ash St. 
Winnetka, IL 60093-2 1 04 

R. Bram Smith 
Bear, Steams & Co. Inc. 
245 Park Avenue 

N ew York, NY 1 0 1 67 

Alexandre J. Fuchs 
2 Fifth Avenue, # 1 1  K 
New York, NY 1 00 1 1 

EXHIBIT 

2.. 
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• Robert W. Kitts 
Thomas Weisel Partners 
Lever House 
390 Park Avenue, 1 7th Floor 
New York, NY 1 0022 

T. Chang 
1 0990 Rochester Ave., Apt. 307 
Los Angeles, CA 90024-628 1  

The following commissions are appointed forthe purposes of obtaining depositions 

and documer.ts from the above listed witnesses, !llld other witnesses whose discovery is sought in 

the commissions ' jurisdictions: 

Jerold S. Solovy 
Jenner & Block, LLC 
One IBM Plaza, Suite 4400 
Chicago, 11 606 1 I 
(3 1 2) 222-9350 

or any person duly authorized by him and able to administer oaths pursuant to the laws of Illinois. 

Michael I .  Allen 

SHAPlRO MITCHELL FORMAN ALLEN & MILLER LLP 
380 Madison Avenue 
New York, New York 1 0017 

o r  any person duly authorized by him and able to  administer oaths pursuant to the laws of New York. 

-2-
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• Marc M. Seltzer 

Susman Godfrey L.L.P. 
1 880 Century Park East 
Suite 950 
Los Angeles, California 90067 
(3 1 0) 789-3 1 02 

or any person duly authorized by him and able to administer oaths pursuant to the laws of California · 'f 
,,...-

Done and Ordered in Palm Beach County, Flori ms l V\.day of ,.{jv, , 2003 . 

Circuit Court Judge Elizabeth T. Maass 

*\v-� O'\d..DA � C\Jr f� 1-0 [\� -N fJv£AJ 

� � CCW'��� Cff'O�-to 
Coleman v. Morgan Stanley 
2003 CA 005045 AI 
Order on Appointment of Commissions 

Copies furnished to: 

Joseph l anno, J � .  Esq. 
CARL TON FIELDS, P.A.  
222 Lakeview Avenue 
Suite 1400 
West Palm Beach, Florida 3 340 1  
(56 1 )  659-7070 
(56 1 )  659-7368 (fax) 

John Scarola, Esq. 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2 1 39 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(56 1 )  6 86-6300 
(56 1 )  478-0 754 (fax) 

�l'\C'-- �·� O'\ 
d�� l L..v'\ �\�t-i-
�I)�� c;.0-\f'w\vv-Vif 

oo..$--> � <\)v-n5'Atl-L 
�os.a-;::J �1lvv�) J1-
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Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza 

Chicago, Illinois 606 1 1  
(3 12)  222-9350 
(3 12) 527-0484 (fax) 

Thomas D. Yannucci, P .C. 
Thomas A. Clare 

Brett H. McGurk 

KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1 200 
Washington, D .C. 20005 
{202) 879-5000 
(202) 879-5200 (fax) 

999 134  

141 029/032 
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lN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT, LAW DIVISION 

- -- - --- - - - -- -- - - - - - - - --- ---- ------ -------- ------ ---- -------- - - - - - - - - ----x 

COLEMAN (PARENT) HOLDINGS INC., Index No. ______ _ 

Petitioner, 

for an order for the taking of the deposition of 
ARTHUR ANDERSEN LLP, 

Respondent, 

pursuant to a commission i ssued in an action pending in 
the Circuit Court of the Fifteenth Judicial District 
of the State of Florida, Palm Beach County, entitled 
Coleman (Parent) Holdings, Inc. v. Morgan Stanley 
& Co. Inc., Case No. 2003 CA 005045 Al. 
--- --- -- --- - -- ---------- ---------------------------------------------- -x 

ORDER 

EXHIBIT 

3 

This matter coming to be heard on a petition pursuant to 111inois Supreme Court 

Rule 204(b) in which Petitioner seeks the entry of an order directing that subpoena for 

deposition be issued to Arthur Andersen LLP, the Court having reviewed the petition and its 

attached exhibits, and having been duly informed thereon, hereby orders: 

1 .  That the petition pursuant to Illinois Supreme Court Rule 204(b) to 

issue Il linois subpoena for deposition for use in an action pending in the Circuit Court of 

Palm B each County, Florida is hereby GRANTED; 

2 .  That the subpoena fo r  deposition i n  the fo IITl  attached to the petition as 

Exhibit 1 shall issue; 

3 .  That pursuant t o  this subpoena, the Custodian of Records o f  Arthur 

Andersen LLP, shall appear at the offices of Jenner & Block LLP, Ooe IBM Plaza, 330 North 

Wabash Avenue, Suite 4000, Chicago, Illinois 6061 1 on November 5 ,  2004, at 9:30 a.m., and 

shall be available to answer questions propounded by counsel responsive to the topics 
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propounded in Exhibit A to the Subpoena, and such deposition shall continue from day to day 

until completed. 

4. Copies of this Order and the subpoenas for deposition shall be served 

by Petitioner on all the parties. 

ENTERED this __ day of October, 2004. 

Jerold S. Solovy 
Michael T. Brody 
Deirdre Connell  
JENNER & BLOCK LLP (#05003) 
One IBM Plaza 
Chicago, IL 606 1 1 
(3 1 2) 222-9350 

Circuit J udge 

2 
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Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
6 5 5  Fifteenth Street, N.W. 
Suite 1 200 
Washington, D.C.  20005 

Mark C. Hansen 
KELLOGG, HUBER, HANSEN, 
TODD & EVANS, P.L.L.C. 
Sumner Square 
1 6 1 5  M Street, N.W. 
Suite 400 
Washington, D.C. 2003 6-3206 

Joseph Ianno, Jr. ,  Esq. 
CARL.TON FI ELDS, P.A.  
222 Lake View A venue 
Suite 1 400 
West Palm Beach, FL 3340 1 

141032/032 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR p ALM BEACH ·coUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

�ORGAN STANLEY & CO., INC., 

i Defendant. 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS INC.'S RESPONSES AND 
OBJECTIONS TO MORGAN STANLEY & CO. INCORPORATED'S 

FOURTH SET OF REQUESTS FOR ADMISSION 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys, and pursuant to Rule 

1.370 of the Florida Rules of Civil Procedure and the Court's October 14, 2004 Order, objects 

and responds to Morgan Stanley & Co. lncoi:porated's ("Morgan Stanley's") Fourth Set of 

Requests for Admission ("Requests for Admission") as follows: 

INITIAL OBJECTIONS 

1. CPH objects on the basis that Morgan Stanley's Requests for Admission violate 

Rule 1.3 70( a) of the Florida Rules of Civil Procedure, as amended by 2003 Florida Court Order 

18 and effective January 1, 2004, which limits the number of requests for admission to 30 

requests. 

2. CPH objects on the basis that Morgan Stanley's Requests for Admission are 

untimely. The Requests for Ad.mission were served by facsimile at 9:32 p.m. on October 25, 

2004. Pursuant to Fla. R Civ. P. l.080(b)(5), service shall be deemed to have been made on 

October 26, 2004, which is less than 30 days prior to the deadline of November 24, 2004 for 

completing fact discovery. 
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3. CPR objects to the Requests for Admission on the basis that they are vague, 

ambiguous, overly broad, unduly burdensome, oppressive, abusive, vexatious, and excessively 

time consuming as written. 

4. CPR objects to the Requests for Admission to the extent that they seek 

information not in CPR's possession, custody, or control. 

5. CPH objects to the Requests for Admission to the extent that the definitions, 

instructions, or the r equests themselves incorrectly characterize the facts and evidence to be 

presented in this case. 

6. CPH objects to the Requests for Admission to the extent that they assume, imply, 

or require any legal conclusions. 

7. CPH objects to the definition of "CPH'' as ambiguous and overly broad. CPH 

will construe the term "CPH" to mean Coleman (Parent) Holdings Inc. 

8. CPH objects to the definition of "Coleman Transaction" as vague, ambiguous, 

and overly broad to the extent that it includes "all related communications, agreements, and 

financing transactions." CPH will construe the tenn "Coleman Transaction" to mean the 

transaction by which CPH transferred its interest in The Coleman Company, Inc. to Sunbeam. 

9. CPH objects to the definition of "February 23, 1998 Letter" as a 

mischaracterization of the evidence and an incorrect reflection of the record. CPH will construe 

the term ''February 23, 1998 Letter'' as the letter marked as Morgan Stanley Exhibit 307. 

10. CPH objects to the definition of ''February 27, 1998 Company Agreement" as 

vague, ambiguous, and overly broad to the extent that it includes "all . . . documents related to 

those Agreements." CPH will construe the tenn "February 27, 1998 Company Agreement" to 

-2 -
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mean the Agreement and Plan of Merger dated February 27, 1998 among Sunbeam Corp., 

Camper Acquisition Corp., and The Coleman Company, Inc. 

1 1. CPR objects to the definition of "Mafco" as ambiguous and overly broad. CPH 

will construe the term "Mafco" to mean MacAndrews & Forbes Holdings Inc. 

I 12. CPR responds to these Requests for Admission subject to and without waiving 

/these Initial Objections. CPH incorporates, as though fully set forth herein, these Initial 

Objections into each of its responses. 

FURTHER OBJECTIONS AND RESPONSES 

Request No. 1. The February 23, 1998 Letter was drafted by counsel for CPR and 
signed by or on behalf of Coleman. 

RESPONSE: Denied. 

Request No. 2. The February 23, 1998 Letter is one of the Confidentiality Agreements 
identified in the February 27, 1998 Company Agreement at section 7.2, and one of the 
Confidentiality Agreements identified in the February 27, 1998 Agreement at section 6.7. 

RESPONSE: Denied. 

Request No. 3. CPH signed the February 27, 1998 Agreement without requesting from 
Sunbeam copies of its interim financial statements for the months (to date) of January or 
February 1998. 

RESPONSE: Denied. Answering further, CPR states that Sunbeam had an affirmative 

obligation to notify CPR of any material adverse change but failed to do so. Morgan Stanley 

knew that Sunbeam was obligated to notify CPH of any material adverse change, Morgan 

Stanley knew that Sunbeam had failed to do so, Morgan Stanley affirmatively assisted Sunbeam 

in concealing from and misrepresenting to CPH the true facts concerning Sunbeam, Morgan 

Stanley affirmatively assisted Sunbeam in perpetrating a fraud upon CPH, Morgan Stanley 

- 3  -
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agreed with Sunbeam to conceal from and misrepresent to CPH the true facts concerning 

Sunbeam, and Morgan Stanley agreed with Sunbeam to assist in perpetrating a fraud upon CPH. 

Request No. 4. CPH signed the February 27, 1998 Agreement without requesting from 
Sunbeam its actual net sales or net income (loss) to date in the first quarter of 1998. 

RESPONSE: Denied. Answering further, CPH states that Sunbeam had an affirmative 

obligation to notify CPH of any material adverse change but failed to do so. Morgan Stanley 

knew that Sunbeam was obligated. to notify CPH of any material adverse change, Morgan 

Stanley knew that Sunbeam had failed to do so, Morgan Stanley affirmatively assisted Sunbeam 

in concealing from and misrepresenting to CPH the true facts concerning Sunbeam, Morgan 

Stanley affirmatively assisted. Sunbeam in perpetrating a fraud upon CPH, Morgan Stanley 

agreed with Sunbeam to conceal from and misrepresent to CPH the true facts concerning 

Sunbeam, and Morgan Stanley agreed with Sunbeam to assist in perpetrating a fraud upon CPH. 

Request No. 5. Before signing the February 27, 1998 Agreement, CPH learned that 50 
percent of Sunbeam's sales typically occurred in the last month of the quarter. 

RESPONSE: Denied. 

Request No. 6. In 1997 CPH had concerils about Sunbeam's "international sales 
pipeline fillings." 

RESPONSE: Denied. 

Request No. 7. In January 1998, CPH learned that the Sunbeam Research Analysts were 
decreasing their estimates of Sunbeam's earnings per share for 1998. 

RESPONSE: Denied. Answering further, CPH states that Sunbeam Research Analysts took 

different positions. 

Request No. 8: On or around February 23, 1998, CPH representatives were told by 
Sunbeam representatives that Sunbeam's sales for January and February [1998] were "slow." 

-4-
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RESPONSE: CPH admits that Sunbeam advised a Coleman representative that sales for 

January 1998 were slow. CPH denies that Sunbeam advised CPH representatives that sales for 

February 1998 were slow. Answering further, CPH states that Sunbeam and Morgan Stanley 

advised CPH and Coleman that Sunbeam would meet or exceed Wall Street's expectations for 

lthe first quarter of 1998 and meet or exceed Wall Street's expectations for full year 1998. 

I 

Request No. 9: CPH received Sunbeam's 1997 Annual Report on form 10-K before 
March 30, 1998. 

RESPONSE: Admitted. Answering further, CPH states that Sunbeam's 1997 Annual Report 

on Form 10-K did not truthfully and adequately disclose Sunbeam's true condition and business 

practices. 

Request No. 10: Between March 19, 1998 and March 30, 1998, CPH did not request 
from either Sunbeam or Morgan Stanley the net sales (to date) that Sunbeam had recorded on its 
books and records for the first quarter of 1998. 

RESPONSE: Denied. Answering further, CPH states that Sunbeam had an affirmative 

obligation to notify CPH of any material adverse change but failed to do so. Morgan Stanley 

knew that Sunbeam was obligated to notify CPH of any material adverse change, Morgan 

Stanley knew that Sunbeam had failed to do so, Morgan Stanley affirmatively assisted Sunbeam 

in concealing from and misrepresenting to CPH the true facts concerning Sunbeam, Morgan 

Stanley affirmatively assisted Sunbeam in perpetrating a fraud upon CPH, Morgan Stanley 

agreed with Sunbeam to conceal from and misrepresent to CPH the true facts concerning 

Sunbeam, and Morgan Stanley agreed with Sunbeam to assist in perpetrating a fraud upon CPH. 

Request No. 11: Between March 19, 1998 and March 30, 1998, CPH did not request 
from either Sunbeam or Morgan Stanley a projection of Sunbeam's net sales for Sunbeam's first 
quarter of 1998. 

- 5 -
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RESPONSE: Denied. Answering further, CPH states that Sunbeam had an affirmative 

obligation to notify CPH of any material adverse change but failed to do so. Morgan Stanley 

knew that Sunbeam was obligated to notify CPH of any material adverse change, Morgan 

Stanley lmew that Sunbeam had failed to do so, Morgan Stanley affinnatively assisted Sunbeam 

in concealing from and misrepresenting to CPH the true facts concerning Sunbeam, Morgan 

Stanley affirmatively assisted Sunbeam in perpetrating a fraud upon CPH, Morgan Stanley 

agreed with Sunbeam to conceal from and misrepresent to CPH the true facts concerning 

Sunbeam, and Morgan Stanley agreed with Sunbeam to assist in perpetrating a fraud upon CPH. 

Request No. 12: Between March 19, 1998 and March 30, 1998, CPH did not request 
from either Sunbeam or Morgan Stanley a projection of Sunbeam's net earnings (loss) for 
Sunbeam's first quarter of 1998. 

RESPONSE: Denied. .Answering further, CPH states that Sunbeam had an affirmative 

obligation to notify CPH of any material adverse change but failed to do so. Morgan Stanley 

knew that Sunbeam was obligated to notify CPH of any material adverse change, Morgan 

Stanley knew that Sunbeam had failed to do so, Morgan Stanley affirmatively assisted Sunbeam 

in concealing from and misrepresenting to CPH the true facts concerning Sunbeam, Morgan 

Stanley affirmatively assisted Sunbeam in perpetrating a fraud upon CPH, Morgan Stanley 

agreed with Sunbeam to conceal from and misrepresent to CPH the true facts concerning 

Sunbeam, and Morgan Stanley agreed with Sunbeam to assist in perpetrating a fraud upon CPH. 

Request No. 13: CPH made no inquiries of Sunbeam at the March 30, 1998 closing of 
the Coleman Transaction about Sunbeam's actual (to date) net sales or net earnings (loss) for the 
first quarter of 1998. 

RESPONSE: Denied. Answering further, CPH states that Sunbeam had an affinnative 

obligation to notify CPH of any material adverse change but failed to do so. Morgan Stanley 

knew that Sunbeam was obligated to notify CPH of any material adverse change, Morgan 

-6-
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Stanley knew that Sunbeam had failed to do so, Morgan Stanley affirmatively assisted Sunbeam 

in concealing from and misrepresenting to CPH the true facts concerning Sunbeam, Morgan 

Stanley affirmatively assisted Sunbeam in perpetrating a fraud upon CPH, Morgan Stanley 

agreed with Sunbeam to conceal from and misrepresent to CPH the true facts concerning 

�unbeam, and Morgan Stanley agreed with Sunbeam to assist in perpetrating a fraud upon CPH. 

j 
! 

Request No. 14: · CPH did not request from Sunbeam, Arthur Andersen, or Morgan 
Stanley a copy of any comfort letter issued by Arthur Andersen to any person in connection with 
the Coleman Transaction before the closing of the Coleman Transaction. 

RESPONSE: Denied. Answering further, CPH states that Sunbeam had an affirmative 

obligation to notify CPH of any material adverse change but failed to do so. Morgan Stanley 

knew that Sunbeam was obligated to notify CPH of any material adverse change, Morgan 

Stanley knew that Sunbeam had failed to do so, Morgan Stanley affirmatively assisted Sunbeam 

in concealing from and misrepresenting to CPH the true facts concerning Sunbeam, Morgan 

Stanley affirmatively assisted Sunbeam in perpetrating a fraud upon CPH, Morgan Stanley 

agreed with Sunbeam to conceal from and misrepresent to CPH the true facts concerning 

Sunbeam, and Morgan Stanley agreed with Sunbeam to assist in perpetrating a fraud upon CPH. 

Request No. 15: The Coleman Transaction involved a transaction negotiated at arm's 
length by two large, sophisticated, and publicly traded corporations that were represented by 
prominent, highly paid advisors: Morgan Stanley, Skadden Arps, and Arthur Andersen for 
Sunbeam, and Credit Suisse First Boston and Wachtell, Lipton, Rosen & Katz for The Coleman 
Company. 

RESPONSE: CPH denies that the transaction was negotiated at arm's length and admits the 

remainder of this Request. Answering further, CPH states that Sunbeam and Morgan Stanley 

misrepresented and concealed the true facts concerning Sunbeam during the negotiations with 

CPH and Coleman. 

- 7 -
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Request No. 16: Between December 1, 1997 and March 31, 1998, Sunbeam made the 
only proposal to CPH or Coleman's shareholders to acquire Coleman in whole or in part, 
whether by purchase of stock or assets. 

RESPONSE: Admitted. Answering further, CPH states that it had not solicited any proposal to 

acquire Coleman; it was content to retain, as of March 1998, its interest in Coleman; and it had 

no reason to expect that anyone would make a proposal to acquire Coleman, where the 82% 

owner had not expressed a desire to sell. 

Request No. 17: A Sunbeam representative orally presented Sunbeam's Long Range 
Strategic Plan on February 23, 1998 .. 

RESPONSE: CPH admits that the Long Range Strategic Plan was presented on February 23, 

1998 by Sunbeam representatives, as well as Morgan Stanley representatives, in both oral and 

written form, and otherwise denies this Request. 

Request No. 18: Each of the following statements in CPH Exhibit 9 is a statement of 
subjective opinion: 

(a) "Sunbeam represents an attractive growth story and investment 
opportunity." 

(b) "Sunbeam has undergone a profound transformation since the arrival of 
new management in July 1996." 

( c) Sunbeam has ''renewed focus on profitability and growth." 

( d) There is ''tremendous intrinsic value in Sunbeam." 

( e) Sunbeam had a "strong management team that is opportunistic but 
disciplined." 

(f) Sunbeam had a "valuable opportunity to penetrate and become a global 
market leader of branded consumer devices." 

RESPONSE: Denied. Answering further, CPH states that the facts known to Sunbeam and 

Morgan Stanley rendered those statements false. 

Reauest No. 19: The 1998 and 1999 estimates on pages CP026296 and CP026297 of 
CPH Exhibit 9 were from an Oppenheimer research report dated December 11, 1997. 

-8. 
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RESPONSE: CPH has made a reasonable inquiry into the documents in its possession and 

conducted searches of an electronic database, but has not been able to locate a copy of the 

Oppenheimer research report dated December 11, 1997. Accordingly, CPH lacks knowledge or 

information sufficient to answer this request and therefore denies this request. Answering further, 

f PH states that Morgan Stanley adopted and vouched for the statements contained on pages of 
I 

CP 026296 and CP 026297 of CPH Exhibit 9. 

Reauest No. 20: Each of the following statements, which CPH alleges were made on 
February 23, 1998, is a projection of future performance: 

(a) that in 1998 Sunbeam expected significant growth in sales and earnings 
over and above 1997 levels; 

(b) that Sunbeam's 1998 revenues were expected to increase by 34 percent 
over 1997 levels; 

(c) that Sunbeam's 1999 revenues were expected to increase 25 percent over 
1998 levels; 

( d) that Sunbeam's gross was expected to increase by 31 percent in both 1998 
and 1999; 

(e) that Sunbeam would ''meet or exceed Wall Street's expectations for 
Sunbeam's earnings estimates" for 1998; 

(.f) that "analysts' favorable 1998 earnings estimates of$1.90 to $2.12 per 
share were low"; or 

(g) that "Sunbeam's plan to earn $2.20 per share in 1998 were easily 
achievable and probably low." 

RESPONSE: Denied. Answering further, CPH states that the facts known to Sunbeam and 

Morgan Stanley rendered those statements false. 

Request No. 21: A statement made on March 19, 1998 that Sunbeam's net sales for the 
first quarter of 1998 may be lower than the range of Wall Street analysts" estimates is a 

projection of future performance. 

-9-
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RESPONSE: Denied. Answering further, CPH states that the facts known to Sunbeam and 

Morgan Stanley rendered this statement false. 

Request No. 22: A statement made on March 19, 1998 that Sunbeam's net sales for the 
first quarter of 1998 are expected to exceed 1997 first quarter net sales is a projection of future 
performance. 

RESPONSE: Denied. Answering further, CPH states that the facts known to Sunbeam and 

Morgan Stanley rendered this statement false. 

Request No. 23: CPH or Mafco requested Sunbeam stock as part of the consideration 
for CPH's interest in Coleman. 

RESPONSE: Denied. Answering further, CPH states that it wanted and accepted Sunbeam 

stock based on Sunbeam's and Morgan Stanley's representations concerning the condition and 

performance of Sunbeam. 

Request No. 24. CPH or Mafco requested expedited Hart-Scott-Rodino approval for the 
Transaction to allow the Transaction to close before or at the end of the first quarter of 1998. 

RESPONSE: CPH admits that MacAndrews & Forbes Holdings Inc. requested expedited Hart-

Scott-Rodino approval of Sunbeam's acquisition of CPH's interest in The Coleman Company, 

Inc., but states that it did so at Sunbeam's request. 

Request No. 25. Between February 27, 1998 and March 30, 1998 CPH did not exercise 
its rights, pursuant to section 6.7 of the February 27, 1998 Agreement, to access Sunbeam's 
books, records, properties, plants, and perso�el. 

RESPONSE: Denied. 

Request No. 26. The documents listed in the attached Exhibits A and B are what they 
pwport to be or are otherwise true and authentic copies of original documents within the 
meaning of Florida Evidence Code§ 90.901. 

RESPONSE: CPH objects to this request on the basis that it is overly broad, unduly 

burdensome, oppressive, abusive, vexatious, and excessively time consuming as written. 

-10. 
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Exhibits A and B contain thousands of pages of documents, including documents plainly 

authored by Morgan Stanley and third parties. However, CPH does not dispute the authenticity 

within the meaning of Florida Evidence Code, 90.901 of the documents listed in Exhibits A and 

B. However, unless specifically stated, CPH denies the authenticity of all handwritten 

rarginalia. 

I 
Request No. 27. The documents listed in the attached ·Exhibits A and Bare business 

records within the meaning of Florida Evidence Code § 90.803(6). 

RESPONSE: CPR objects to this request on the basis that it is. overly broad, unduly 

burdensome, oppressive, abusive, vexatious, and excessively time consuming as written. 

Exhibits A and B contain thousands of pages of documents, including ·documents plainly 

authored by Morgan Stanley and third parties. CPH does not dispute that the documents listed in 

Exhibit 1 attached to this response meet the requirements of Florida Evidence Code 

if 90.803(6)(a); however, unless specifically stated, CPH denies that all handwritten marginalia 

meets the requirements of Florida Evidence Code , 90.803(6)(a). CPH denies that the 

documents listed in Exhibit 1 attached to this response meet the requirements of Florida 

Evidence Code � 90.803(6)(b). As to the remaining documents listed in Exhibits A and B 

attached to Morgan Stanley's Requests for Admission, CPH denies that or lacks knowledge or 

information sufficient to determine whether those documents meet the requirements of Florida 

Evidence Code� 90.803(6). 

Request No. 28: CPH authored the documents listed in the attached Exhibit B. 

RESPONSE: CPH objects to this request on the basis that it is overly broad, unduly 

burdensome, oppressive, abusive, vexatious, and excessively time consuming as written. Exhibit 

B includes thousands of pages of documents, including documents plainly authored by Morgan 

-11. 
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Stanley and third parties. CPH admits that MacAndrews & Forbes Holdings Inc., CPH, CLN 

Holdings, or Coleman Worldwide authored the documents listed in Exhibit 2 attached to this 

response; however, unless specifically stated, CPH denies that that it authored all handwritten 

marginalia. CPH denies that it authored the remaining documents listed in Exhibit B to Morgan 

Stanley's Requests for Admission. 

Dated: November 24, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
OneffiM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

By�� 
One oflts Attorneys 

c 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

-12 -
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CERTIFICATE OF SERVICE 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 

facsimile and federal express to counsel listed below on this 24th day of November, 2004: 

Thomas A. Clare 
KIRKLAND & ELLIS 
655 Fifteenth Street, N.w.· 
Suite 1200 
Washington, D�C. 20005 

Joseph Ianno, Jr. 
CARLTON FIELDS 
222 Lakeview Avenue 
Suite 1400 
West Palm Beach, Florida 33401 

Mark C. Hansen 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P .L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 
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Exhibit 1 

Ex.No. Bates 
5 CPH 2000039-20000040 
6 CPH2000044 

11 MSC 0016944-0016945 
31 CPH 0041641-0041648 
39 CPH 1075408 
40 MSC 0000001-0000175 
41 MSC 0028858 
42 CPH 0129975-0129977 
62 CPH 1433326-1433329 
69 CPH 1341551-1341574 
70 CPH 1399303-1399316 
79 CPH0467007 
81 CPH 1421814-1421817 
82 CPH 1406962-1406964 
83 CPH 1427250-1427253 
84 CPH 1324756-1324774 
86 CPH 2000687-2000707 
88 CPH 0634056-0634064 

90.;.A 
90-B 
90-C 
90-D 
90-E 
90-F 
90-G 
90-H 
90-I 
90-J 
90-K 
90-L 

92 CPH 1429803-1429805 
93 MSC 0007947-0008010 
94 CPH 1428774-1428775 
95 CPH 1429806-1429807 

104 CPH 2000144-2000149 
105 CPH 1426299-1426303 
106 CPH 1425922-1425931 
107 CPH 2000086-2000095 
113 CPH 0634065-0634075 
114 CPH 1344526-1344542 
115 MSC 0063805-0063811 
117 CPH 0008011-0008066 

312 527 0484 P.36/41 
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JENNER AND BLOCK LLP 

118 CPH 0634065-0634085 
121 CPH 2005974-2005978 
122 CPH 1433326-1433329 
123 CPH2000848 
124 CPH2000037 
125 CPH2000041 
126 CPH2000044 
127 DPW 0014210-0014229 
1 28 DPW 0014376-0014398 
129 DPW 0014143-0014144 
130 CPH 1406746-1406765 
132 CPH 1 41 4669-1414713 
133 CPH 0642925-0642932 
135 CPH 1325201-1325202 
137 CPH 1393114; 1327092 
138 CPH 1327714-1327721 
165 CPH 1426297-1426303 
167. CPH 1011319-1011351 
168 CPH 1433889-1433890 
170 CPH 1429981-1429983 
171 CPH 2000708-200071 S 
172 CPH 1429974-1429977 
173 MSC 0033256-0033263 
176 MSC 0043213-0043216 
186 CPH 1324775-1324850 
190 CPH 1406986 
191 CPH 1 418025 
192 CPH 1 408944 
195 CPH 2000635-2000686 
196 CPH 1 393830-1393831 
205 CPH 1327077-1327081 
224 CPH 1427923-1427924 
232 CPH2000771 
233 CPH 1328300-1328301 
236 CPH 0627084-0627210 
238 CPH 1418423-1418499 
239· 
246 DPW 0011015-0011020 
250 · CPH 0508863-0508898 
257 CPH 0505156 
273 WLRK 0009189-0009195 

312 527 0484 P.37/41 

CPH admits that bates range CPH 1011319-1011320 was authored by CPH and constitutes a business record. 
With respect to the remainder ofMS Ex. 167 (CPH 1011321-1011351), CPH denies that it authored those pages, but 
will not contest that the entirety of MS Ex. 167 constitutes a business record. 
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. 274 WLRK 0009197-0009199 
276 DPW 0014400-0014403 
278 CPH 1094218-1094235 
287 CPH 1408297 

295•• CPH 2010664-2010666 
299 CPH 2007230-2007296 
300 CPH 2006250-2006413 
301 CPH 2006677-2006826 
302 CPH 2006618-2006669 
303 CPH 2007528-2007534 
304 DPW 0000719-0000720 
305 DPW 0014400-0014403 
306 DPW 0011015-0011020 
308 CPH 2006236-2006249 
310 CPH 2011528-2011531 
311 CPH 2006641-2006669 
314 WLRK. 0014181-0014295 
318 CPH 1408945-1408947 
319 CPH 1407858-1407866 
323 CPH 1408270 
325 CPH 1395054-1395058 
327 DPW 0013825-0013827 
328 CPH 1408269 

349 CPH 1167561-1167563 
. 350 WLRK. 0012067 

352 CPH 1411183-1411209 
353 CPH2005703 
354 CPH2005 706 

35 5--- CPH 1278481-1278484 
360 CPH 1411943 
362 WLRK. 0012066-0012067 
363 CPH 1426259 
365 CPH 1433895 

312 527 0484 P.38/41 

CPH admits that it authored the handwriting on MS Ex. 295, but denies that it authored any other portion of MS 
Ex. 295. CPH further admits that CPH 2010665 constitutes a business record, but denies that the remainder of MS 
Ex. 295 constitutes a business record . 

...... 
CPH admits that bates range CPH 1167562-1167563 was authored by CPH and constitutes a business record. 

With respect to the remainder of MS Ex. 349 (CPH 1167561). CPH denies that it authored that page and denies that 
it constitutes a business record 

•••• 
CPH admits that bates range CPH 1278481-1278482 was authored by CPH and constitutes a business record. 

With respect to the remainder ofMS Ex. 355 (CPH 1278483-1278484), CPH denies that it authored those pages, but 
will not contest that the entirety of MS Ex. 355 constitutes a business record. 
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366 CPH 1428745-1428746 
367 DPW 0014300-0014301 
368 CPH 1272487-1272536 
369 DPW 0014073-0014074 
370 DPW 0014028-0014029 
371 WLRK 0013747-0013790 
372 DPW 0013720-0013723 
373 DPW 0013793-0013794 
375 DPW 0014137-0014110 
376 DPW 0014141-0014142 
377 DPW 0013935-0013936 
378 DPW 0013821-0013822 
379 
380 DPW 0013662 
402 DPW 0013767-0013768 
403 CPH 0637558-0637570 

312 527 0484 P.39/41 
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s CPH 2000039-20000040 
6 CPH2000044 

62 CPH 1433326-1433329 
67 
68 
86 CPH 2000687-2000707 

90-A 
90-B 
90-C 
90-D 
90-E 
90-F 
90-G 
90-H 
90-1 
90-J 
90-K 
90-L 

92 CPH 1429803-1429805 
94 CPH 1428774-1428775 
95 CPH 1429806-1429807 

105 CPH 1426299-1426303 
106 CPH 1425922-1425931 
107 CPH 2000086-2000095 
119 CPH 1315399-1315409 
121 CPH 2005974-2005978 
122 CPH 1433326-1433329 
123 CPH2000848 
124 CPH2000037 
125 CPH2000041 
126 CPH2000044 
132 CPH 1414669-1414713 
137 CPH 1393114; 1327092 
165 CPH 1426297-1426303 
167. CPH 1011319-1011351 
170 CPH 1429981-1429983 
171 CPH 2000708-2000715 

• CPR admits that bates range CPH 1011319-1011320 was authored by CPH and constitutes a business record. 
With respect to the remainder of MS Ex. 167 (CPH 1011321-1011351), CPH denies that it authored those pages, but 
will not contest that the entirety ofMS Ex. 167 constitutes a business record. 
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CPH 1429974-1429977 

CPH 2000635-2000686 
CPH 1427923-1427924 
CPH2000771 
CPH 1328300-1328301 
DPW 0011015-0011020 
CPH 0508863-0508898 
WLRK 0009189-0009195 
WLRK 0009197-0009199 
DPW 0014400-0014403 
CPH 2010664-2010666 
DPW 0014400-0014403 
DPW 0011015-0011020 
CPH 2011528-2011531 
CPH 1167561-1167563 
WLRK 0012067 
CPH2005703 
CPH2005706 
CPH 1278481-1278484 
CPH 1411943 
WLRK 0012066-0012067 
CPH 1426259 
CPH 1433895 
CPH 1428745-1428746 

' · - ' ' ' 

CPH admits that it authored the handwriting on MS Ex. 295, but denies that it authored any other portion of MS 

Ex. 295. CPH further admits that CPH 2010665 constitutes a business record, but denies that the remainder of MS 
Ex. 295 constitutes a business record . 

••• 
CPH admits that bates range CPH 1167562-1167563 was authored by CPH and constitutes a business record. 

With respect to the remainder of MS Ex. 349 (CPH 1167561), CPH denies that it authored that page and denies that 
it constitutes a business record. 

•••• 

CPH admits that bates range CPH 1278481-1278482 was authored by CPH and constitutes a business record. 
With respect to the remainder of MS Ex. 355 (CPH 1278483-1278484), CPH denies that it authored those pages, but 
will not contest that the entirety of MS Ex. 355 constitutes a business record. 
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To: Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

John Scarola, Esq. 

Mark C. Hansen, Esq. 

From: Michael T. Brody 
312 923-2711 

Employee Number: 
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JENNER&BLOCK 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 60511 
Tel 312 222-9350 
wwwjenner.com 
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Dallas 
Washington, DC 

Fax: (202) 879-5200 
Voice: (202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 
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work product, privileged, confidential, and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering die message to the intended recipient, you are hereby notified that any dissemination, distribution, or copying 
of this communication is strictly prohibited. Ifyou have received this communication in error, please notify us irrmediately by telephone, and return the 
original message to us at the above address via postal service. Thank you. 
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If you do not receive all pages, please call: 312 222-9350 

Secretary: Caryn Jo Geisler 

Time Sent: 

Sent By: 

Extension: 6490 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS INC.'S RESPONSES 
AND OBJECTIONS TO MORGAN STANLEY & CO. INC.'S 

FIFTH SET OF INTERROGATORIES 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys and pursuant to Rules 

1.280 and 1.340 of the Florida Rules of Civil Procedure and the Comt's October 14, 2004 Order, 

responds and objects to Morgan Stanley & Co ., Inc.'s ("Morgan Stanley's") Fifth Set of 

Interrogatories ("Interrogatories") as follows: 

INITIAL OBJECTIONS 

1. CPH objects to the Interrogatories, including all Definitions and Instructions, to 

the extent they purport to impose upon CPH any requirements that exceed or are inconsistent 

with the Florida Rules of Civil Procedure or any other applicable rule or court order. 

2. CPH objects to the Interrogatories to the extent that they seek information 

protected from disclosure by the attorney-client privilege, the work product doctrine, or any 

other privilege, doctrine, immunity, or rule. CPH reserves the right to assert any and all 

privileges to which CPH is entitled under the law. 

3. CPH objects to �e definitions of "CPH" and ""MAPCO" to the extent they include 

CPH' s counsel in this litigation. CPH interprets these de:.fiti.itions to exclude Jenner & Block, 

LLP and Searcy Denney Scarola Barnhart & Shipley P.A., and their respective attorneys. 

16div-008867
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4. CPH's response to any interrogatory is not intended and should not be construed 

as an acknowledgment that the requested information is relevant or that any persons identified 

actually possess knowledge or information relevant to the subject matter of this action. 

5. CPH's objections and responses are based on a good-faith investigation. CPH 

J 
xpressly reserves the right to amend and/or modify its objections and responses. 

6. CPH responds to Morgan Stanley's Interrogatories without waiving the Initial 

Objections. CPH incorporates, as though fully set forth therein, these Initial Objections into each 

of its responses. 

· FURTHER OBJECTIONS 

INTERROGATORY 1: Identify every instance in which Mafco or CPH engaged or 
retained Morgan Stanley between January 1, 1993 and March 30, 1998. Your response should 
identify the nature, subject, and purpose of each such engagement, the transaction or proposed 
transaction contemplated by each such engagement, and the name(s) of any Morgan Stanley 
employee or agents retained or consulted by Mafco or CPH. 

FURTHER OBJECTION AND RESPONSE: CPH objects to this interrogatory as 

unduly burdensome because it seeks information already in the possession of Morgan Stanley 

and details concerning "every instance" in which Morgan Stanley was engaged or retained. 

MacAndrews & Forbes Holdings Inc. (''Mafco"), CPH, and their affiliates worked with Morgan 

Stanley on nwnerous occasions and in numerous capacities during this multi-year period, which 

ended more than six years ago. None of these companies keeps records of the sort that would 

allow for an easy or comprehensive detennination of all .of the engagements in which Morgan 

Stanley may have played some role. Thus, the information set forth below is necessarily 

incomplete and tentative, but CPH has made a reasonable effort to compile this response. CPH's 

investigation continues; CPH also notes that Interrogatory No. 1 constitutes multiple separate 

interrogatories. Subject to and notwithstanding its Initial and Further Objections, CPH states that 

-2 -
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Morgan Stanley was involved in the following transactions with Mafco, CPH, or affiliated 

companies: 

• In 1985, Morgan Stanley served as advisor to Pantry Pride, Inc. ("Pantry Pride"), 
a Mafco affiliate, in its acquisition of Revlon, Inc. ("Old Revlon"). 

• In 1986, Morgan Stanley seived as an advisor to Pantry Pride in the sale of Old 
Revlon's pharmaceutical business to Rorer Group Inc. 

• In 1989, Morgan Stanley served as an advisor to The Coleman Company, Inc. 
("Old Coleman") during the acquisition by a Mafco affiliate of Old Coleman. 

• In 1989, Morgan Stanley served as Old Coleman's financial advisor when Old 
Coleman reviewed the $460.5 million buyout proposal by form.er Old Coleman 
chairman Sheldon Coleman and other members of the Coleman family. 

• In 1991, National Health Laboratories Incorporated ("NHL"), an affiliate of 
Mafco, completed a secondary public offering of its common stock, for which 
Morgan Stanley served as a co-manager. 

• Jn 1992, National Health Care Group Inc. (an indirect Mafco subsidiary) sold 14 
million shares of NHL in a registered offering through Morgan Stanley and other 
underwriters. 

• In 1992, Morgan St8nley served as an underwriter for Old Coleman's February 
1992 offering of$100 million in Guaranteed Pass Through Certificates due 2022. 

• In 1992, Morgan Stanley seived as a joint underwriting manager for the $83 
million initial public offering by The Coleman Company, Inc. ("Coleman") of its 
common stock. 

• In 1992, Revlon, Inc. ("Revlon") planned but did not complete a $120 million 
initial public offering of its common stock, which was to be co-managed by 
Morgan Stanley. 

• In 1992, MacAndrews & Forbes Company (''Flavors"), a Mafco affiliate, retained 
Morgan Stanley and other underwriters in connection with a contemplated, but 
later withdrawn, initial public offering of its common stock. 

• In 1992, Morgan Stanley co-managed an $85 million 12% senior debt offering for 
Flavors. 

• In 1993, Morgan Stanley seived as the financial advisor for NHL in connection 
with its proposed acquisition of Damon Corp. 

-3· 
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• Jn 1993-94, Morgan Stanley served as one of the underwriters for a $125 million 
senior subordinated. notes offering by Marvel ID Holdings Jilc., a Mafco affiliate. 

• In 1994, Morgan Stanley served as the financial advisor and dealer manager for 
NHL' s tender offer for the outstanding shares of Allied Clinical Laboratories Inc. 

• In 1994, Morgan Stanley served as the financing agent for $200 million of senior 
notes issued by NHL Intermediate Holdings Corp. II, a unit of National Health 
Laboratories Holdings Inc., a Mafco affiliate. 

• In 1994, New World Communl.cations Group Incorporated, a Mafco affiliate, 
arranged for $200 million in financing using Morgan Stanley, as agent. 

• In 1995, Toy Biz, Inc. (''Toy Biz''), a Mafco affiliate, and one of its shareholders 
sold Toy Biz common stock in a $62 million initial public offering co-managed 
by Morgan Stanley. 

• In 1995, a Mafco affiliate and Abex Inc. agreed to merge. Morgan Stanley served 
as a financial advisor to Mafco in this transaction. 

• Jn 1996, Revlon completed a $180 million initial public offering of its common 
stock, which was co-managed by Morgan Stanley. 

• In 1996, Morgan Stanley led an underwriting group in conjunction with the $48 
million sale by Toy Biz and one of its shareholders of shares of Toy Biz common 
stock. 

• In 1996, Consolidated Cigar Holdings Inc. ("Cigar''), a Mafco affiliate, completed 
a $124 million initial public offering of its common stock, which was co-managed 
by Morgan Stanley. 

• In 1997, Cigar completed a $118 million additional offering of its common stock, 
which was co-managed by Morgan Stanley. 

• In 1997, Mafco Holdings Inc., a Mafco affiliate, completed a "going private" 
transaction with its affiliate, Mafco Consolidated Group Inc. ("Mafco 
Consolidated''). Mafco Consolidated retained Morgan Stanley as a financial 
advisor to represent the minority interest in evaluating and negotiating the Mafco 
Holdings proposal. 

In addition to the transactions listed above, in late 1997 and early 1998, Morgan Stanley 

(including at least William Reid, Robert Kitts, and Matt Grogan) sought to interest Mafco in a 
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transaction involving Gucci. In early 1998, Morgan Stanley (including at least Mark Perret and 

Edwin Datson) also sought to interest Mafco in possible European acquisition opportunities. 

INTERROGATORY 2: Identify all communications between Coleman. CPH, or Mafco (or 
any of their attorneys or financial advisors) and Sunbeam, Arthur Andersen, Morgan Stanley, or 
Skadden Arps between March 19, 1998 and March 30, 1998 concerning Sunbeam's sales during 
the first quarter of 1998, Sunbeam's March 19, 1998 Press Release, or any of the infonnation 
contained in Sunbeam's Ma.i"ch 19, 1998 Press Release. 

FURTHER OBJECTION AND RESPONSE: Subject to and without waiving its 

Initial· Objections, CPH states that a CPH representative attended Sunbeam's and Morgan 

Stanley's ''roadshow" presentation for the Senior Subordinated Convertible Debenture offering 

on March 18, 1998, at which Sllllbeam and Morgan Stanley misrepresented and concealed 

Sllllbeam's true condition. Further, after the March 19, 1998 press release was issued, one or 

more CPH and/or Coleman representatives reached out to and spoke with one or more Sunbeam 

and/or Morgan Stanley employees concerning the subject matter of the interrogatory. Sunbeam 

and/or Morgan Stanley assured CPH and/or Coleman that Sunbeam would make the sales 

numbers it previously had projected for the first quarter of 1998 and the full year. Sunbeam 

and/or Morgan Stanley also represented that the March 19, 1998 press release had been issued 

out of an abundance of caution, solely at the behest of legal counsel, due to the debenture 

offering and not because there was any problem at Sunbeam that imperiled its previous 

projections. In addition, CPH had a request outstanding throughout this period pursuant to 

Section 6.8 of the Agreement and Plan of Merger among Sunbeam Corporation, Laser 

Acquisition Corp., CLN Holdings Inc. and CPH dated as of February 27, 1998 (the "Holdings 

Merger Agreement") for, among other things, advice of any change or event that would be 

materially adverse. CPH further states that there were numerous communications between CPH 

·S. 
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and/or Coleman and Sunbeam and/or Morgan Stanley during this time period and Sunbeam 

and/or Morgan Stanley failed to inform CPH and/or Coleman of Sunbeam's true condition. 

INTERROGATORY 3: Identify all inquiries or requests for information that Coleman, 
CPH, or Mafco (or any of their attorneys or financial advisors) made to Sunbeam, Arthur 
Andersen, Morgan Stanley, or Skadden Arps regarding Sunbeam's history, operations, financial 
performance, or projection that Sunbeam, Arthur Andersen, Morgan Stanley, or Skadden Arps 
failed or refused to answer. 

FURTHER OBJECTION AND RESPONSE: Morgan Stanley has exceeded any 

conceivable calculation of its 30 permissible interrogatories under Rule 1.340 ·of the Florida 

Rules of Civil Procedure without securing the agreement of plaintiff or a court order. Subject to 

and without waiving its Initial or Further Objections, CPH states that prior to the March 30, 1998 

closing, CPH made the following requests for information from Sunbeam and Morgan Stanley: 

(i) on or before February 23, 1998, CPH and Coleman representatives requested that Morgan 

Stanley and Sunbeam provide information about Sunbeam, including Sunbeam's history, 

operations, financial performance, and projections, but Morgan Stanley and Sunbeam did not 

provide truth:ful information to CPH and Coleman in response; (ii) on February 27, 1998, CPH 

and Coleman requested that Morgan Stanley and Sunbeam advise CPH and Coleman if 

Sunbeam's operations and/or financial performance changed in a material adverse manner (see 

§ 6.8 of the Holdings Merger Agreement), but Morgan Stanley and Sunbeam did not provide 

truthful information to CPH and Coleman in response; (iii) a CPH representative attended 

Sunbeam's and Morgan Stanley's '�ad.show" presentation for the Senior Subordinated 

Convertible Debenture offering on March 18, 1998, at which Sunbeam and Morgan Stanley 

misrepresented and concealed Sunbeam's true condition. and (iv) after the March 19, 1998 press 

release was issued, CPH and Coleman requested that Morgan Stanley and Sunbeam provide 

information concerning Sunbeam, including Sunbeam's operations, financial information, and 

- 6 -
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projections, but Morgan Stanley and Sunbeam failed to provide truthful information to CPH and 

Coleman in response. 

INTERROGATORY 4: For each of Morgan Stanley's Second, Third, and Fourth Set of 
Requests for Admission that CPH has denied, in whole or in part, state each fact that supports the 
denial. If CPH's denial is related to its objection to Morgan Stanley's definition of the term 
"CPH" in the Requests for Admission, state how CPH's response to the Request for Admission 
would change if CPH applied Morgan Stanley's definition. 

FURTHER OBJECTION AND RESPONSE: Morgan Stanley has exceeded any 

conceivable calculation of its 30 permissible interrogatories Wlder Rule 1.340 of the Florida 

Rules of Civil Procedure without securing the agreement of plaintiff or a court order. CPH 

further objects to Interrogatory No. 4 as overbroad insofar as it seeks identification of "all facts" 

that support CPH's denial of the requests for admission. CPH also notes that Interrogatory No. 4 

constitutes multiple separate interrogatories. Subject to and without waiVing its Initial or Further 

Objections, CPH states the following: 

Morgan Stanley's Second Set ofReguests for Admission: 

No. 1: CPH did not retain CSFB. Rather, Coleman retained CSFB. 

No. 3: Mafco did not retain CSFB. Rather, Coleman retained CSFB. 

Nos. 4, S, 11, 12, 17, 21: CSFB did not have the same responsibilities and relationship 

with Sunbeam as Morgan Stanley did with Sunbeam.. 

Nos. 9, 10, 13, 14: Wachtell Lipton, Rosen & Katz did not have the same responsibilities 

and relationship with Sunbeam as Morgan Stanley did with Sunbeam. 

Nos. 16, 18, 20, 22: Wachtell, Lipton, Rosen & Katz performed customary legal 

services in connection with the Coleman Transaction. 

No. 23: One or more of the pre-March 19, 1998 drafts of the Arthur Andersen comfort 

letters were communicated to Morgan Stanley on or about March 18, 1998 and pre-March 19, 

1998 drafts of the comfort letter have been produced in this litigation. 

-7-

16div-008873



NOV-24-2004 15:59 JENNER AND BLOCK LLP 312 527 0484 P .09/41 

Morgan Stanley's Third Set of Requests for Admission: 

Nos. 9, 13, 17: Coleman did not close the March 30, 1998 Coleman Transaction. 

Coleman could not have obtained the "comfort letters" described by Section 7.3(b) of the Public 

Merger Agreement prior to the March 30, 1998·closing of the CPH transaction. 

) 
Nos. 10, 14, 18: CLN could not have obtained the "comfort letters" described by Section 

f7.3(b) of the Public Merger Agreement prior to the March 30, 1998 closing of the CPH 

transaction. 

Nos. 11, 15, 19: CPH could not have obtained the "comfort letters" described by Section 

7.3(b) of the Public Merger Agreement prior to the March 30, 1998 closing of the CPH 

transaction. 

No. 12, 16, 20: Mafco did not close the March 30, 1998 Coleman Transaction. Mafco 

could not have obtained the "comfort letters" described by Section 7 .3(b) of the Public Merger 

Agreement prior to the March 30, 1998 closing of the CPH transaction. 

Morgan Stanley's Fourth Set of Requests for Admission: 

signed. 

No. 1: The February 23, 1998 Lett� was not drafted by counsel for CPH and was not 

No. 2: There is no evidence that the February 23, 1998 Letter is the agreement referred 

to in those merger agreement provisions. 

Nos. 3, 4, 10, 11, 12, 13, 14: In negotiating the merger agreement, CPH requested and 

Sunbeam agreed to provide information reflecting any material adverse development in 

Sunbeam's performance or operations. The information referred to in these Requests plainly 

would have been within the scope of that provision. Morgan Stanley knew that Sunbeam had an 

16div-008874



NOV-24-2004 15:59 JENNER AND BLOCK LLP 312 527 0484 P,10/41 

affirmative obligation to notify CPH of any material adverse change and yet Morgan Stanley 

affirmatively assisted Sunbeam in concealing from and misrepresenting to CPH this information. 

No. 5: CPH did not learn that 50% of Sunbeam's sales typically occurred in the last 

month of the quarter. Rather, CPH reviewed analyst commentary that suggested that in the third 

quarter of 1997, 50% of Sunbeam's sales occurred in the last month of the quarter. 

No. 6: An analyst mentioned possible international sales pipeline filling. 

No. 7: Not all Sunbeam Research Analysts decreased their estimates of Sunbeam's 1998 

Earnings Per Share. 

No. 8: No one told CPH representatives that Sunbeam's February 1998 sales were slow. 

No. 1 S: Sunbeam and Morgan Stanley misrepresented and concealed the true facts 

concerning Sunbeam during the negotiations with CPH and Coleman. 

No. 17: Morgan Stanley participated in the oral presentation of the Long Range 

Strategic Plan, which also was presented by both Morgan Stanley and Sunbeam in written form. 

Nos. 18, 20, 21, 22: The facts known to Sunbeam and Morgan Stanley rendered those 

statements false. 

No. 19: CPH lacks information sufficient to answer this request. CPH further states that 

Morgan Stanley adopted and vouched for the statements by incorporating them into Morgan 

Stanley's presentation. 

No. 23: CPH wanted and accepted Sunbeam's stock on the basis of Sunbeam's and 

Morgan Stanley's representations concerning the condition and performa.Q.ce of Sunbeam, but 

CPH did not affirmatively request it. 

No. 25: CPH exercised its rights by obtaining the right in § 6.8 of the Holdings Merger 

Agreement to receive notice of material adverse changes. Further, among other things, (a) CPH 

.9. 
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received and reviewed Sunbeam's Annual Report on Form 10-K for the year ended December 

29, 1997; (b) a CPH representative attended one of the "roadshow" presentations made by 

Sunbeam and Morgan Stanley in connection with its offering of Senior Subordinated Convertible 

Debentures that were used to finance the acquisition; (c) a CPH representative obtained and 

rviewed the offering memo�dum prepared and distributed by Sunbeam and Morgan Stanley in 

�onnection with the offering of the debentures; ( d) CPR received and reviewed the March 19, 

1998 press release drafted by Sunbeam and Morgan Stanley; (e) following its·receipt of the 

March 19, 1998 press release, one or more CPH and/or Coleman representatives contacted and 

spoke with one or more Sunbeam and/or Morgan Stanley representatives concerning the release 

and Sunbeam's expectations for first quarter 1998. 

No. 26: CPH does not have information sufficient to determine whether the handwriting 

on the identified documents is authentic. 

No. 27: CPH does not believe that the documents on Exhibit 2 of the response meet the 

requirements of Florida Evidence Code if 90.803(b). As to the remaining documents and all 

handwriting, CPH denies th.at or does not have information sufficient to detennine whether those 

documents meet the requirements of Florida Evidence Code 190.803(a). 

No. 28: CPH did not author the documents or handwriting in question. 

INTERROGATORY 5: State the value that CPH and/or Mafco ascribed to the warrants 
that they received from Sunbeam pursuant to the August 12, 1998 settlement between CPH and 
Sunbeam, including but not limited to the value that CPH and Mafco placed upon the warrants 
for tax or accounting purposes and an identification of all persons from CPH, Mafco, or their 
outside advisors involved in the valuation. 

FURTHER OBJECTION AND RESPONSE: Morgan Stanley has exceeded any 

conceivable calculation of its 30 pennissible interrogatories under Rule 1.340 of the Florida 

Rules of Civil Procedure without securing the agreement of plaintiff or a court order. CPH 

further objects that the interrogatory is overbroad and not reasonably calculated to lead to the 
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discovery of admissible evidence to extent that the interrogatory is not limited as to time. CPH 

further objects that neither the tax treatment nor the accounting treatment of the warrants is a 

relevant issue in this case. CPH further objects that it has not placed the treatment of the 

warrants for taxation purposes at issue in this action, and Morgan Stanley has failed to show that 

it is unable to obtain discovery concerning the value of the warrants from other sources. CPH 

further objects to this interrogatory to the extent that it calls for information protected by the 

attorney-client privilege, work product doctrine or the accountant privilege. Moreover, CPH 

further objects to this interrogatory as vague and ambiguous in its use of the term "value.'' which 

is susceptible to different meanings. 

Subject to and without waiving its Initial or Further Objections, CPH states that the 

warrants had no value to CPH when they were received, or at any time thereafter. CPH refers to 

the November 18, 2004 corporate representative deposition ofCPH (Mr. Laurence Winoker), the 

November 17 and November 18, 2004 deposition of Ronald 0. Perelman, and the November 19, 

2004 deposition of Howard Gittis for information concerning the economic value ascribed to the 

warrants by CPH and its management, as well as CPH's treatment of the warrants in CPH's 

books and records. 

INTERROGATORY 6: Identify every potential bidder and/or acquirer for Coleman that 
discussed a proposed acquisition of Coleman with �afco, CPH or Coleman between January 1, 
1997 and March 30, 1998, including without limitation "the most likely potential bidder" 
referenced at CPH 0634057 of the 2/25/98 Coleman Board Meeting Minutes. Your response 
should include the dates, terms and outcome of any such discussions. 

FURTHER OBJECTION AND RESPONSE: Morgan Stanley has exceeded any 

conceivable calculation of its 30 permissible interrogatories under Rule 1.340 of the Florida 

Rules of Civil Procedure without securing the agreement of plaintiff or a court order. CPH 

further objects that the interrogatory is not reasonably calculated to lead to the discovery of 

admissible evidence. Subject to and without waiving its Initial and Further Objections, CPH 
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states that the "most likely potential bidder" referenced in the February 25, 1998 Coleman Board 

meeting minutes was Brunswick Corporation. In further response, CPH incorporates by 

reference the November 19, 2004 deposition testimony of Howard Gittis concerning the contact 

with Brunswick. 

pated: November 24, 2004 

I 
! 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Attorneys for Coleman (Parent) Holdings Inc. 

As to objections: 

� 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida : 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 

facsimile and federal express to counsel listed below on this 24th day of November, 2004: 

Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue, Suite 1400 
West Palm Beac� FL 33401 

Mark C. Hansen 
Kellogg, Huber, Hansen, Todd 

& EVANS, P .L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite400 
Washington, D.C. 20036-3209 

Deirdre E. Connell 
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I, Steven L. Fasman, being duly sworn, depose and say that I am authorized on behalf of 

Coleman (Parent) Holdings Inc. and. on its behalf, l have read the foregoing CoLBMAN {PARENT) 

HOLDJNOS INC. 's .RBsPONSBS AND OBJECTIONS TO MORGAN STANLBY & Co., INC. 's FIFTH SBT OP 

tNTBRROOA TORIBS, and to the best of my knowledge and belief the T8SpDnSe contained therein is 

ftue and correct. 

Subscribed and swom to before me 
· day ofNovemb 2004. 

l<AREN A.. DeMEOO 
Notary Public, State Of New York 

No, 010E4"88Q 
aualffltd In auaana counw IJ_, 

Commlalan Explr .. Mardi ao. 200 .,_ 
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IN THE FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

CASE NO. CA 03-5045 Al 

COLEMAN (PARENT) HOLDINGS INC.'S RESPONSES AND 

OBJECTIONS TO MORGAN STANLEY & CO. INCORPORATED'S 

EIGHTH CSICJ REQUEST FOR PRODUCTION OF DOCUMENTS 

Coleman (Parent) Holdings Inc. ("CPH''), by its attorneys, and pursuant to Rules 1.280 

and 1.350 of the Florida Rules of Civil Procedure and the Court
,
s October 14, 2004 Order, 

objects and responds to Morgan Stanley & Co. Inc. 's ("Morgan Stanley's") Eighth [sic] Request 

for Production of Documents (''Requests for Production'') as follows: 

INITIAL OBJECTIONS 

1. CPH objects to the Requests for Production, including all Definitions and 

Instructions, to the extent that they purport to impose upon CPH any requirements that exceed or 

are inconsistent with the requirements of the Florida Rules of Civil Procedure or any other 

applicable rule or court order. 

2. CPH objects to the Requests for Production to the extent that they seek the 

production of any documents or information protected from discovery by the attorney-client 

privilege, the work product doctrine, or any other applicable privilege, doctrine, immunity, or 

rule. CPH reserves the right to assert any and all privileges to which CPH is entitled under the 

law. CPH will provide a log of documents withheld from production on the basis of the 

attorney-client privilege, the work product doctrine, or any other applicable privilege, doctrine, 

immunity, or rule. 
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3. CPR objects to Instruction 3 to the extent it purports to require CPH's counsel, 

�onsultants, and/or experts in this litigation to produce documents. CPH interprets Instruction 

No. 3 to exclude CPH's counsel, consultants, and experts in this litigation. 

4. CPH objects to Definition No. 7 as vague, ambiguous, and overbroad insofar as it 

rurports to include ''where applicableH a party's "officers, directors, employees, partners, 
I 
_corporate parent, subsidiaries or affiliates." CPH will interpret the tenn "plaintiff' to mean CPH 

and "defendant" to mean Morgan Stanley. 

5. CPR objects to the extent that any Request for Production seeks documents that 

are in the public domain and accessible to all parties. In responding to the Requests for 

Production, CPR will produce publicly-available documents to the extent that copies exist in 

CPH' s files of otherwise non-public information responsive to these requests. 

6. CPH objects to the definitions of "CPH'' and ''MAFCO" to the extent they include 

CPH's counsel in this litigation. CPH interprets these definitions to exclude Jenner & Block 

LLP and Searcy Denney Scarola Barnhart & Shipley P .A, and their respective attorneys. 

7. By stating that CPH will produce documents responsive to a particular document 

request, CPH does not represent that any such documents exist. Rather, CPR is responding that 

to the extent such documents are located, they will be produced. 

8. By stating that CPH will produce responsive documents, CPH does not concede 

the relevance of any of the produced documents to the subject matter of this litigation or to the 

admissibility of those documents at trial. 

9. CPH 's objections and responses are based on a good-faith search for documents 

within CPH's possession, custody, and control. CPH expressly reserves the right to amend 

and/or modify its objections and responses. 
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10. CPH responds to Morgan Stanley's document requests without waiving the Initial 

Objections. CPH incorporates, as though fully set forth therein, these Initial Objections into each 

of its responses. 

FURTHER OBJECTIONS AND RESPONSES 

Request No. 1. All documents not previously produced or provided by CPH that are 
responsive to any Request for the Production of Documents that Morgan Stanley has served upon 
CPH in the above captioned cases. 

RESPONSE: CPH has not located any documents in its possession responsive to this request. 

Request No. 2. All documents concerning any proposed sale of CPH,s interest in 
Coleman, including without limitation all documents concerning communications with potential 
buyers and investment bankers, between January 1, 1997 and March 31, 1998. 

RESPONSE: CPH objects to this request as overbroad and not reasonably calculated to lead to 

the discovery of admissible evidence. CPH previously has produced all non-privileged 

documents in its possession responsive to this request. 

Request No. 3. All documents from January 1, 1996 to March 31, 1998 concerning the 
valuation of Coleman, including without limitation all documents concerning any valuation of 
Coleman performed by Chase Securities and all studies done to support all valuations. 

RESPONSE: CPH objects to this request as not reasonably calculated to lead to the discovery 

of admissible evidence. CPH further objects to this request as overbroad as to the time period 

requested. CPH further objects to this request as containing an implicit untrue assumption in that 

CPH is not aware of any valuation of Coleman performed by Chase Securities on behalf of CPH. 

CPH previously has produced all non-privileged documents in its possession concerning 

valuations of Coleman prepared in connection with Sunbeam's acquisition of CPH's interest in 

The Coleman Company, Inc. 

Request No. 4. All documents concerning the value of the warrants and other 
consideration that CPH received from Sunbeam pursuant to the August 12, 1998 Settlement 
Agreement between CPH and Sunbeam. 

-3 -
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RESPONSE C PH objects to this request to the extent that it calls for the production of 

documents protected by the attorney-client privilege, work product doctrine, and the accountant 

privilege. CPH further objects to this request to the extent that it calls for the production of "all 

documents" concerning the value o f  the warrants. CPH further objects to this request as 

overbroad and as not reasonably calculated to lead to the discovery of  admissible evidence to the 

extent that the request is not limited as to time. CPH further objects to this request as vague and 

ambiguous in its use o f  the term "value," which is susceptible to different meanings. CPH 

further objects to this request as vague and ambiguous to the extent that it refers to "other 

consideration" received by CPH plU'Suant to the August 12, 1998 Settlement Agreement. Subject 

to and without waiving its Initial or Further Objections, CPH will produce documents reflecting 

the journal entries that show how CPH recorded the warrants on CPH's books and records. 

Dated: November 24, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

B 
One o f  Its Attorneys 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SmPLEY P.A 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 

facsimile and federal express to counsel listed below on this 24th day of November, 2004: 

Thomas A Clare 
KIRKLAND & ELLIS 
655 Fifteenth Streei N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Iaimo, Jr. 
CARLTON FIELDS 
222 Lakeview Avenue 
Suite 1400 
West Palm Beach, Florida 33401 

Mark C. Hansen 
Kellogg, Huber, Hansen, Todd 

& EVANS, P .L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite400 
Washington, D.C. 20036-3209 · 

B 
Deirdre E. Connell 
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Acct Sub 

Per Jrnl Trn Bat 

Post Type Type Nbr 

Ledger ID: ACTUALS 

260155 0608-608-0000-000 

13-98 * GJ GL 04.9323 

Per Ref 

Ent Nbr 

03-99 TOPSID 

MacAndrews l Forbes 

Detail General Ledger - Standard 

Periods: 01-98 Through 13-00 as of 11/23/2004 

Tran Beginning Debit 

Date Description Balance Amount 

INVEST -SUNBEAM WARRANTS 

12/31/1998 RECORD INVEST - SUNB 4.1,738,000.00 

Total 13-98 o.oo 41,738,ooo.oo 

Total Ol-99 4.1,738,000.00 

Total 02-99 4.1,738,000.00 

Total 03-99 41, 738, oo.o. 00 

Total 04-99 41,738,000.00 

Total 05-99 41,738,000.00 

Total 06-99 41,738,000.00 

Total 07-99 41,738,000.00 

Total 08-99 41,738,000.00 

Total 09-99 41,738,000.00 

Total lQ-99 41,738,000.00 

Total 11-99 41,738,000.00 

Total 12-99 41,738,000.00 

Total 13-99 41,738,000.00 

Total 01-00 41,738,000.00 

Total 02-00 41,738,000.00 

Total 03-00 41, 738, 000. 00 

Total 04-00 41, 738, 000. 00 

Total 05-00 41,738,000.00 

* Indicates that the pe ri od entered is different from the period post. 

** Indicates an account that is out of balance. CONFIDENTIAL 
SUBJECT TO 

PROTECTIVE ORDER 

Credit 

Amount 

o.oo 

0.00 

Page 1 

Rept 01 . 620 

Ending 

Bal ance 

41,738,000.00 

4.1,738,000.00 

4.1,738,000.00 

41,738,000.00 

41,738,000.00 

41,738,000.00 

41,738,000.00 

4.1,738,000.00 

41,738,000.00 

41,738,000.00 

41,738,000.00 

41,738,000.00 

.41,738,000.00 

4.1, 738, 000 .. 00 

41,738,000.00 

41,738,000.00 

41,738,000.00 

41,738,000.00 

41,738,000.00 
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Date 11/23/2004 04:00pm 
01-98-244 

Acct Sub 

Per 
Post 

Jrnl Trn Bat 
Type Type Nbr 

13-00 * GJ GL 058671 

Per 
Ent 

03-01 

Ref 
Nbr 

l"ld�/"\11ULcw.,:, Cl: .CV.L .... "-"-' 

Detail General Ledger - Standard 
Periods: 01-98 Through 13-00 as of 11/23/2004 

Tran Beginning 
Date Description Balance 

Total 06-00 41,738,000.00 

Total 07-00 41,738,000.00 

Total 08-00 41,738,000.00 

Total 09-00 41,738,000.00 

Total 10-00 41,738,000.00 

Total 11-00 41,738,000.00 

Total 12-00 41,738,000.00 

TOPSIDES 12/31/2000.REC SUNBEAM LOSSES/W 

Total 13-00 41,738,000.00 

Debit Credit 
Amount Amount 

0.00 41, 738, 000. 00 

0.00 41,738,000.00 

Account total 0.00 4.1,738,ooo:oo 41,738,000.00 

* Indicates that the period entered is different from the period post. 

** Indicates an account that is out of balance. CONFIDENTIAL 
SUBJECT TO 

PROTECTIVE ORDER 

Rept 01.620 

Ending 
Balance 

41,738,000.00 

41,738,000.00 

41,738,000.00 

41,738,000.00 

41,738,000.00 

41,738,000.00 

41,738,000.00 

o.oo 

o.oo 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INC., 

Defendant. 

AGREED ORDER DENYING AS MOOT 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO COMPEL 

DATED JULY 15, 2004 AND MORGAN STANLEY & CO. INC.'S MOTION FOR 

EXTENSION OF STAY DATED SEPTEMBER 3, 2004 

THIS CAUSE having come before the Court upon Coleman (Parent) Holdings, Inc. 

("CPH") and MacAndrews & Forbes Holdings, Inc.'s ("MAPCO") Motion to Compel Answers 

to Interrogatories and Requests for Production dated July 15, 2004, and Morgan Stanley & Co. 

Inc.'s ("Morgan Stanley") Motion For Extension of Stay of Contempt Discovery dated 

September 3, 2004, and the Court noting the agreement of the parties, and being otherwise fully 

advised in the premises, it is hereby 

ORDERED AND ADJUDGED as follows: 

1. CPH's and MAFCO's Motion to Compel Answers to Interrogatories and Requests 

for Production dated July 15, 2004 is DENIED as moot; and 

2. Morgan Stanley's Motion For Extension of Stay of Contempt Discovery dated 

September 3, 2004 is DENIED as moot. 

WP8#586568. l 
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Agreed Order Denying as Moot Coleman (Parent) Holdings Inc. 's Motion to Compel dated July 15, 2004 

and Morgan Stanley & Co. Inc. 's Motion for Extension of Stay dated September 3, 2004 
Page2 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this __ 

day of November, 2004. 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 3340 1 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 6 18349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOG, HUBER, HANSEN, 

TODD & EV ANS, PLLC 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2 139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
CHICAGO, IL 606 1 1  

WPB#586568. l 
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l . 

11 /23/2004 11: 52 FAX 561 659 7368 CARLTON FIELDS WPB 141003/004 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCillT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PA.RENT) HOLDINGS, INC., 

Plaintiff, 

y_ CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. IN"C., 

Defendant. 

AGREED ORDER DENYING AS MOOT 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO COMPEL 
DATED JULY 15, 2004 AND MORGAN STANLEY & co. INc.�s MOTION FOR 

EXTENSION OF STAY DATED SEPTEMBER 3. 2004 

THIS CAUSE having come before the Court upon Coleman (Parent) Holdings, Inc. 

("CPff1) and MacAndrews & Forbes Holdings, Inc. 's ("MAFCO") Motion to Compel Answers 

to Interrogatories and Requests for Production dated July 15, 2004, and Morgan Stanley & Co. 

lnc.'s ("Morgan Stanley') Motion For Extension of Stay of Contempt Discovery dated 

September 3, 2004, and the Court noting the agreement of the parties, and being otherwise fully 

advised in the premises, it is hereby 

ORDERED AND ADJUDGED as follows: 

1. CPH's and MAFCO's Motion to Compel Answers to Interrogatories and Requests 

for Production dated July 15, 2004 is DENIED as moot; and 

2. Morgan Stanley's Motion For Extension of Stay of Contempt Discovery dated 

September 3, 2004 is DENIED as moot. 

WPS#5S(i5(i3. I 
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11 /23/2004 11 : 52 FAX 581 859 7388 CARLTON FIELDS WPB 141004/004 

Coleman v. Morgan Stanley, Case No: CA 03-5045 Al 
Agreed Order Denying as Moot Coleman (Parent) Holdings Inc.'s Motion to Compel dated July 1;5, 2004 

and Morgan Stanley & Co. Inc. 's Motion for Extension of Stay dated Septembi::r 3, 2004 
Page2 

DONE AND ORDERED in West Palm Beach, Palm Beach Cowtty, Florida this __ 

day of November, 2004. 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 3340 1 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W. -Suite 1200 
Washington, D.C. 20005 

Mark C. Hansen 
Jam.es M. Webster, III 
Rebecca A. Beynon 
KELLOG, HUBER, HANSEN, 

TODD & EV ANS, PLLC 
Swnner Square 
1615 M Street, N.W.J Suite 400 
Washington, D.C. 20036 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
CHICAGO, IL 60611 

WPB#586.568.1 

ELIZABETH T. MAASS 
Circuit Court Judge 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant( s ). 

CASE NO: CA 03-5045 AI 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI 

TO: Donald R. Uzzi, 4201 Lomo Alto Drive, Apt. 307, Dallas, TX 75219. 

Please take notice that the Morgan Stanley entities in the above-styled cause of action 

intend to take the oral deposition of Donald R. Uzzi pursuant to Texas Rule of Civil Procedure 

201.2 and the Order of the Circuit Court of the Fifteenth Judicial Circuit fu and For Palm Beach 

County, Florida entered on January 21, 2004 and attached hereto. The deposition will take place 

at 9:30 a.m. on December 14, 2004, at the offices of HAYNES AND BOONE, LLP, 901 Main Street, 

Suite 3100, Dallas, Texas 75202. The deposition will be videotaped by Esquire Deposition 

Services, 1700 Pacific Avenue, Suite 4750, Dallas, Texas 75201, and will continue from day to 

day until completed. 

Donald R. Uzzi will also produce documents responsive to the Deposition Subpoena 

Duces Tecum attached hereto. These documents and materials shall be brought with the witness 

and produced on December 14, 2004, at HA YNES AND BOONE, LLP, 901 Main Street, Suite 3100, 

Dallas, Texas 75202. 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI Page I 
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OF COUNSEL: 

· Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Dated: December 29, 2004 

Respectfully submitt�� 

��2 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI Page 2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 
the following counsel of record by facsimile and Federal Express on this 29th day of November, 
2004: 

John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2 139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

Michael C. Occhuizzo 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI Page 3 
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THE STATE OF TEXAS 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR 

PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

CASE NO: CA 03-5045 AI 

DEPOSITION SUBPOENA DUCES TECUM 

TO: Any sheriff or constable of the State of Texas or other person authorized to serve and 
execute subpoenas as provided in Texas Rule of Civil Procedure 176.5. 

You are commanded to summon Donald R. Uzzi, 4201 Lomo Alto Drive, Apt. 307, 
Dallas, TX 75219, to appear at the principal offices of HAYNES AND BOONE, LLP, 901 Main 
Street Suite 3100, Dallas, Texas 75202, on Tuesday, December 14, 2004 at 9:30 a.m. to give 
testimony at a videotaped oral deposition and to permit inspection and copying of documents or 
tangible things to be used as evidence in this case. 

Donald R. Uzzi is commanded to attend the oral deposition and to produce and permit 
inspection and copying of the following documents or tangible things described in the attached 
Exhibit 1. These documents and materials shall be brought with the witness and produced prior 
to the deposition on December 14, 2004, at HA YNES AND Boo NE, LLP, 901 Main Street, Suite 
3100, Dallas, Texas 75202. 

Contempt. Failure by any person without adequate excuse to obey a subpoena 
served upon that person may be deemed a contempt of the court from which the subpoena 
is issued or a district court in the county in which the subpoena is served, and may be 

punished by fine or confinement, or both. TEX. R. C1v. P.176.8(a). 

DO NOT FAIL to return this writ to the Circuit Court of the Fifteenth Judicial Circuit In 
and For Palm Beach County, Florida with either the attached officer's return showing the manner 
of execution or the witness's signed memorandum showing that the witness accepted the 
subpoena. 

ISSUED on November 29, 2004. 
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exas ate Bar No. 24034176 
KIRKLAND & ELLIS LLP, 
655 15th Street, N.W., Suite 1200, 
Washington, D.C. 20005 

This subpoena was issued pursuant to Texas Rule of Civil Procedure 201.2, the Order of 
the Circuit Court of the Fifteenth Judicial Circuit In and For Palm Beach County, Florida entered 
on January 2 1, 2004 and attached hereto as Exhibit 2, and at the request of Defendants' attorneys 
of record Thomas D. Yannucci, P.C., Lawrence P. Bemis (FL Bar No. 618349), and Thomas A. 
Clare of KIRKLAND & ELLIS LLP, 655 15th Street, N.W., Suite 1200, Washington, D.C. 20005; 
Mark C. Hansen, James M. Webster, ill, Rebecca A. Beynon of .KELLOGG, HUBER, HANSEN, 
TODD & EVANS, P.L.L.C., Sumner Square, 1615 M Street, N.W., Suite 400, Washington, D.C. 
20036; Joseph lanno, Jr. (FL Bar No. 655351 ), CARLTON FIELDS, P.A., 222 Lakeview Ave., Suite 
1400, West Palm Beach, FL 33401. 
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EXHIBIT 1 

DEPOSITION SUBPOENA DUCES TECUM 

You are hereby requested to produced the following documents pursuant to the 

definitions and instructions contained herein: 

DOCUMENTS REQUESTED 

1. All documents concerning the Coleman Transaction. 

2. All documents concerning the Subordinated Debenture Offering. 

3. All documents concerning the Bank Facility, or the Credit Agreement. 

4. All documents reflecting or concerning any communications between or among any 

of Sunbeam, CPH, MAFCO, CSFB, Arthur Andersen, MS & Co., MSSF, Davis Polk, Wachtell, or 

Skadden in 1997 or 1998. 

5. All documents provided by you in any Litigation or SEC Administrative Proceeding. 

6. All calendars, diaries, timekeeping sheets or records maintained by you concerning 

any activities related to Coleman Transaction, the Subordinated Debenture Offering, the Bank 

Facility, the Credit Agreement. 

7. All documents related to Sunbeam's Financial Information for all or any portion of 

1996, .1997, and 1998, including but not limited to Financial Statements and documents concerning 

Sunbeam's forecasts and plans for revenue or earnings. 

8. All documents related or referring to any cost-reduction or sales program or policy in 

place at Sunbeam during 1997 and 1998, including but not limited to documents concerning the 

"early buy" program, "Initiatives for Success", and "bill and hold" sales and the "no returns" policy. 
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9. All documents concerning returns of Sunbeam goods or product in 1997 and 1998, 

including but not limited to documents regarding the "no returns" policy and conversations or 

communications regarding the deletion ofretum authorizations from the J.D. Edwards system. 

10. All documents pertaining to negotiations concerning the acquisition of Coleman, 

Signature Brands, and First Alert, including but not limited to documents concerning conversations 

or communications of any kind between or among any of MS & Co., MSSF, CPH or MAFCO 

personnel or representatives. 

11. All documents concernmg Synergies that might be achieved from a business 

combination of Sunbeam, Coleman, Signature Brands, and First Alert, or any combination thereof. 

12. All documents related to or supporting the March 16, 1998 Representation Letter 

provided to Arthur Anderson, including but not limited to any drafts of such letter and any Financial 

Information used or referenced in writing the letter or drafts. 

13. All documents concerning any "comfort letter" pertaining to the Subordinated 

Debenture offering or the Credit Agreement, including but not limited to Arthur Andersen's letters 

dated March 19, 1998 and March 25, 1998 and any drafts of such letters. 

14. All documents concerning any investigation, analysis, or due diligence conducted by 

Sunbeam or its Advisors pertaining to the Coleman Transaction, including but not limited to 

documents and Financial Information pertaining to March 18, 1998 and March 24, 1998 conference 

calls. 

15. All documents related to Sunbeam's March 19, 1998 press release, including but not 

limited to documents pertaining to the contents or drafting of the press release, the decision to issue 

the press release, and the decision to include the press release in the Offering memorandum. 
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16. All documents concerning the March 19, 1998 drafting session and/or meeting that 

took place at Global Financial Press concerning the Offering Memorandum, including but not 

limited to documents concerning any conversations or communications of any kind involving MS & 

Co. or Arthur Andersen personnel. 

17. All documents related to the sale of the Subordinated Debenture, including but not 

limited to documents pertaining to roadshows or other communications with investors or analysts. 

DEFINITIONS 

1. "Advisors" shall mean financial advisors, legal advisors, accountants, consultants 

and any other third-party advising or assisting Sunbeam in any way with the Coleman 

Transaction, including but not limited to Arthur Anderson, Coopers & Lybrand, Llama 

Company, MS& Co., MSSF, and Skadden. 

2. "Arbitrations" shall mean Albert J Dunlap and Sunbeam Corporation, No. 32 160 

00088 99 (AAA); and Russell A. Kersh and Sunbeam Corporation, No. 32 160 00091 99 (AAA). 

3. "Arthur Andersen" shall mean Arthur Andersen LLP and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

4. "Bank Facility" shall mean the Credit Agreement, including amendments, and all 

funds extended by Lenders to Sunbeam pursuant to the Credit Agreement, including but not limited 

to Tranche A, Tranche B, and the Revolving Credit Facility. 

5. "Communication" shall mean any exchange or transmittal of information by any 

means of transmission, including, without limitation, face-to-face conversation, mail, overnight 

delivery, Internet, telephone, electronic mail, or facsimile. 
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6. The term "concerning" shall mean relating to, referring to, describing, evidencing, or 

constituting. 

7. "Coleman" shall mean Coleman Company, Inc. and any ofits subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

8. "Coleman Transaction" shall mean Sunbeam's acquisition of Coleman Company, Inc. 

from CPH and all related communications, agreements, and transactions, including the February 27, 

1998 Agreements and the March 30, 1998 closing. 

9. "Cooper & Lybrand" shall mean the former Coopers & Lybrand LLP, and any of its 

subsidiaries, divisions, predecessors, successors, present and former employees, representatives, and 

agents. 

10. "CPH" shall mean Coleman (Parent) Holdings Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

1 1. "Credit Agreement" shall mean the agreement entered into by Sunbeam, as borrower 

with Lenders, dated March 30, 1998 and all amendments thereto. 

12. "CSFB" shall mean Credit Suisse First Boston LLC and any of its former or present 

officers, directors, employees, representatives and agents. 

13. "Davis Polk" shall mean Davis Polk & Wardwell and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

14. "Document" shall mean any recording in any tangible form of any information, 

whether handwritten, typed, printed, stored on computer disks, tapes, or databases, or otherwise 

reproduced. "Document" or "documents" also includes electronic documents whether stored on 
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servers or hard drives, e-mail, backup tapes, voicemail and video and audio recordings. A draft or 

non-identical copy is a separate document within the meaning of this term. 

15. "Financial Information" shall mean information concerning the past or present 

financial condition of Sunbeam or Sunbeam securities. 

16. "Financial Statements" shall mean documents reflecting Financial Information, 

including without limitation quarterly reports, yearly reports, balance sheets, statements of income, 

earnings, cash flow projections, and sources and applications of funds. 

17. "First Alert" shall mean First Alert, Inc., and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

18. The term "identify" (with respect to documents) shall mean to give, to the extent 

known, the (i) type of document; (ii) general subject matter; (iii) date of the document; and (iv) 

author(s), addressee(s) and recipient(s). 

19. "Lenders" shall mean the entities listed on Schedule 2.0 1  of the Credit Agreement 

under the heading "Lenders" and any other person that shall have become a party to the Credit 

Agreement as a Lender pursuant to an assignment and acceptance. 

20. "Litigations" shall mean In re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla); Camden Asset Management L. P. v. Sunbeam Corporation, 98-8773-Civ.

Middlebroks and 98-8275-Civ.-Middlebrooks (S.D. Fla); Krim v. Dunlap, No. CL 983168AD ( 15th 

Jud. Cir., Fla.); Stapleton v. Sunbeam Corp., No. 98-1676-Civ.-King (S.D. Fla); Sunbeam Corp. v. 

PricewaterhouseCoopers LLP, No. CL 005444AN (15th Jud. Cir., Fla.); In re Sunbeam Corp., Inc. , 

No. 0 1-40291 (AJG) (Bankr. S.D.N.Y.) and any adversary proceedings therein; SECv. Dunlap, No. 

0 1-843 7-Civ.-Middlebrooks (S .D. Fla.); Oaktree Capital Management LLC v. Arthur Andersen LLP, 
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No. BC257177 (L.A. Cty., CA); and Coleman (Parent) Holdings Inc. v. Arthur Andersen LLP, No. 

CA 01-06062AN (15th Jud. Cir., Fla.), or other litigation concerning the Coleman Transaction. 

21. "Llama Company" shall mean Llama Company and any of its former or present 

partners, of ficers, directors, employees, representatives and agents. 

22. "MAPCO" shall mean MacAndrews & Forbes Holdings, Inc. and any of its officers, 

directors, former or present employees, representatives and agents. 

23. The "March 19, 1998 Press Release" shall mean the press release issued by Sunbeam 

on March 19, 1998 concerning the shortfall of first quarter 1998 sales numbers and the reasons for 

such shortfall. 

24. "MS & Co." shall mean Morgan Stanley & Co. Inc. and any of its former or present 

of ficers, directors, employees, representatives and agents. 

25. "MSSF" shall mean Morgan Stanley Senior Funding, Inc. and any of its former or 

present officers, directors, employees, representatives and agents. 

26. The term "person" shall mean any natural person or any business, legal or 

governmental entity or association. 

2 7. The term "relating to" shall mean concerning, evidencing, referring to, or constituting. 

28. The "Relevant Period," unless otherwise indicated, shall be from January 1, 1996 

through the date of service of this subpoena. 

29. "SEC" shall mean the Securities and Exchange Commission. 

30. "SEC Administrative Proceedings" shall meanin the Matter of Sunbeam Corp., SEC 

Administrative Proceeding File No. 3- 10481, and In the Matter of David C. Fannin, SEC 

Administrative Proceeding File No. 3- 10482. 
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31. "Signature brands" shall mean Signature Brands USA, Inc. and any ofits subsidiaries, 

divisions, predecessors, successors, present and former employees, representatives, and agents 

32. "Skadden" shall mean Skadden, Arps, Slate, Meagher & Flom, LLP and any of its 

former or present partners, of ficers, directors, employees, representatives and agents. 

33. "Subordinated Debentures" shall mean the Sunbeam's Zero Coupon Convertible 

Senior Subordinated Debentures Due 2018. 

34. "Subordinated Debenture Offering" shall mean the offering of Sunbeam's 

Subordinated Debentures. 

35. "Sunbeam" shall mean Sunbeam Corporation and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents. 

36. "Synergies" shall mean post-acquisition gains through increased revenue and/or 

decreased cost. 

3 7. "Wachtell" shall mean Wachtell Lipton Rosen & Katz and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

38. The terms "you" or "your" shall mean Donald R. Uzzi and any of Donald R. Uzzi's 

present and former representatives and agents. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of business, or 

organized and labeled to correspond to the categories in this Request. Documents attached to 

each other should not be separated. Documents consisting of items previously produced in the 

Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall be 

produced in Bates number order. 
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2. All documents shall be produced in the file folder, envelope or other container in 

which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be from January 1, 1996 

through the date of service of this subpoena, and shall include all documents and information which 

relate in whole or in part to such period, or to events or circumstances during such period, even 

though dated, prepared, generated or received prior or subsequent to that period. Please supplement 

or correct your responses to these requests if, at any time, you become aware that your responses are 

incomplete or incorrect in any request. 

4. If you claim the attorney-client privilege, or any other privilege or work-product 

protection for all or any portion of a document, you shall provide a privilege log that describes the 

withheld material sufficiently to allow Morgan Stanley to test the privilege or protection asserted. 

5. The following rules of construction apply: 

1. The connectives "and" and "or" shall be construed either disjunctively or 
cmtjunctively as necessary to bring within the scope of the discovery requests all 
responses that might otherwise be outside their scope; 

2. The term "including" shall be construed to mean "without limitation"; and 

3. The use of the singular form of any word include the plural and vice versa. 
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Exhibit 2 
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. ; 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF TIIB_. 
FIFTEENTH mDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

AGREED ORDER APPOINTING COMMISSIONERS AND COMMISSIONS 

THIS CAUSE, having come before the Circuit Court in and for Palm Beach County, State 

of Florida, on the agreement of the parties, and 

WHEREAS, it appears to the Court that: 

l. Defendant Morgan Stanley & Co. Incorporated ("MS & Co.") desires to take the 

videotaped depositions of and obtain documents from the following witnesses who reside in 

California, Connecticut, Kansas, Minnesota, New York, Texas, and the District of Columbia and 

who have knowledge of facts relevant to this case: 

Karen Kay Clark 
167 4 Amarelle Street 
Newbury Park, CA 91320 

Frank N. Gifford 
126 Taconic Road 
Greenwich, CT 06831-3139 

Robert J. Duffy 
16 Saint Nicholas Road 
Darien, CT 0682.0-2823 

/ j wJ.BJsiJJB6.I 
� !·q .· 

1 
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Joseph P. Page 
921 Sheridan Street, Apt. 119 
Wichita, KS 67213-1363 

William H. Spoor 
622 West Ferndale Road 
Wayzata, MN 55391 

Adam Emmerich 
Wachtell, Lj> ton, Rosen & Katz 
51 West 52 Street 
New York, NY 10019 

Steven Cohen 
Wachtell, Lipton, Rosen & Katz 
51 West 52° Street 
New York, NY 10019 

Steven K. Geller 
301 East 79th Street, Apt. 4H 
New York, NY 10021-0932 

DonaldUzzi 
4209 Beverly Dr. 
Dallas, TX 75205-3020 

Ann Dibble Jordan 
2940 Benton Place NW 
Washington, DC 20008 

2. You are hereby appointed as commissioners to take the videotaped testimony (and 

obtain the requested documentation) of the above witnesses and other witnesses whose discovery 

is sought in the commissions' jurisdiction under oath and on oral examination in accordance with 

the applicable Florida Statutes and Rules of Civil Procedure: 

Esquire Santa Ana 
2100 North Broadway, Second Floor 
Santa Ana, CA 97206 

Del Vecchio Reporting 
117 Randi Drive 
Madison, CT 06443 

WPBllID386.I 2 
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Harper Court Reporting 
P.O. Box 3008 
Wichita, KS 67201 

Kirby Kennedy & :Associates 
5200 Wilson Road #219 
Minneapolis, MN 55424 

Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 10017-3304 

Esquire Deposition Services 
703 McKinney Avenue #320 
Dallas, Texas 75202 

Esquire Deposition Services 
1020191h Street NW, #621 
Washington, DC 20036 

or any person able to administer oaths pursuant to the laws of California, Connecticut, Kansas, 

Minnesota, New York, Texas, and the District of Columbia and duly authorized by him. 

3. This order does not purport to grant the power of the commissioners appointed to 

subpoena witnesses or documents, but simply the power to administer oaths and transcribe 

deposition testimony. 

DONE AND ORDERED in Chambers, West Palm Beach, Palm Beach County, Florida 

this __ day ofJanuary, 2004. 

3 

·-r:,,. 
. . 

. 

. . , , . './;J 41 r . . ELIZAB�H T. MAASS . .  : . . . :<,j - .  , : . ... · 
Circuit Court Judge.:.: 
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Coleman (Parent) Holdings v. Morgan Stanley & Co. Inc . 
. 2003 CA 005045AI 
Agreed Order on Appointment of Commission 

Copies furnished to: 

Joseph lanno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, BARNHARDT 

& SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-3000 
Facsimile: (561) 478-0754 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Jerold S. Solovy . 
JENNER & BLOCK. LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 527-0484 

WPBU7338&. I 4 
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NOV-29-2004 14=01 JENNER AND BLOCK LLP 

FAX TRANSMITTAL 

Date: November 29, 2004 

To: Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

John Scarola, Esq. 

Mark C. Hansen, Esq. 

From: Michael T. Brody 
312 923-2711 

Employee Number: 

312 527 0484 P.01/05 

JENNER&BLOCK 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312 222-9350 
wwwjenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: (202) 879-5200 
Voice: (202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Fax: (561) 684-5816 (before 5 PM) 
Voice: (561) 686-6350, Ext. 140 

Fax: (202) 326-7999 
Voice: (202) 326-7900 

Client Number: 41198-10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain infonnation that is attorney 
work product, pr ivileged, confidential, and exemp t from disclosure under applicable law. If the reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering tie message to the intended recipient , you are hereby notified that any dissemination, distribution, or copying 
of this communication is strictly prohibited. If you have received this communication in error, please notify us inmediately by telephone, and return the 
original message to us at the above address via postal service. Thank you. 

Message: 

Total number of pages including this cover sheet: {p Time Sent: 

If you do not receive all pages, please call: 312 222-9350 Sent By: 

Secretary: Caryn Jo Geisler Extension: 6490 
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November 29, 2004 

By Telecopy 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

JENNER AND BLOCK LLP 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Torn: 

312 527 0484 P.02/06 

JENNER&BLOCK 

Jenner & Block LLP 

One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 
www.jenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 

mbrody@jenner.com 

Chicago 
Dallas 
Washington, DC 

I write in response to your letter of November 28, 2004 concerning the Rule 1.310 depositions 
regarding Morgan Stanley's trading in Sunbeam debentures and Coleman notes. 

Thank you for designating Mr. Ferraro on these topics. We are unaware of a November 24, 2004 
letter offering the depositions for 2:00 p.m. Your November 23 letter offered the depositions for 
11 :00 a.rn. Nonetheless, we are able to begin the depositions at 2:00 p.m., as you request. While 
we do not expect the depositions to go long, we will start the deposition at 2:00 p.m. on the 
condition that Mr. Ferraro agrees to work past 5:00 p.m., if necessary. We are not willing to 
conduct the depositions at Morgan Stanley's offices. The depositions will go forward at Esquire. 

Please contact me immediately if the arrangements in this letter are not acceptable to you. I 
enclose an amended notice of deposition to reflect these arrangements. 

Very truly yours, 

��7. ��1 
Michael T. Brody { 
MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAGO_l 184201_1 
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NOV-29-2004 14=02 JENNER AND BLOCK LLP 312 527 0484 P.03/06 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: · Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 

CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P .L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings, Inc. will take the deposition 
upon oral examination of the following parties and witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates set forth below: 

DEPONENT 
Morgan Stanley & Co., Inc. on topics 
identified on Exhibit A. 

DATE AND TIME 
November 30, 2004 at 2:00 p.m. 

The deposition will be conducted at Esquire Deposition Services, 216 E. 45th Street, 8th 
floor, New York, New York 10017. The deposition will be recorded by videotape and 
stenographic means. The videographer will be Esquire Deposition Services. The depositions 
will be taken before a person authorized to administer oaths and will continue day to day until 
completed. 

Please designate one or more officers, directors, managing agents, or other persons to 
testify on your behalf and state the matters on which each person designated will testify. 

16div-008912



NOV-29-2004 14:02 JENNER AND BLOCK LLP 312 527 0484 P.04/06 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and Federal Express to all counsel on the attached Service List this 29th day of 
November 2004. 

Dated: November 29, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By:�1� 
One of Its AttOfileYS 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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NOV-29-2004 14:02 JENNER AND BLOCK LLP 

SERVICE
. 
LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C. 
Sumner Square, 1615 M StreetN.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLlS, LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

312 527 0484 P.05/06 
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NOV-29-2004 14:02 JENNER AND BLOCK LLP 

Exhibit A 

CORPORATE DEPOSITION TOPICS 

312 527 0484 P.06/06 

1. For the time period January 1, 1996 to the present, any purchase or sale by 
MS&Co. (or any of its affiliates, subsidiaries, divisions, predecessors, and successors) of 
Coleman Escrow Corp. Senior Secured First and Second Priority Discount Notes due 2001, 
which are described in CPH 0473148-CPH 0473165 and Morgan Stanley Confidential 0001575-
0001579, and any other Security (as defmed in 15 U.S.C. 77b(a)( l )), or any interests therein, 
issued by or relating to The Coleman Company, Inc., Coleman Escrow Corp., Coleman 
Worldwide Corporation, and/or CLN Holdings Inc. 

2. For the time period January 1, 1996 to the present, all reasons why MS&Co. (or 
any of its affiliates, subsidiaries, divisions, predecessors, and successors) purchased or sold the 
Coleman Escrow Notes described in Topic No. 1, and any other Security (as defined in 15 
U.S.C. 77b(a)(l)), or any interests therein, issued by or relating to The Coleman Company, Inc., 
Coleman Escrow Corp., Coleman Worldwide Corporation, and/or CLN Holdings Inc., and the 
identity of the person(s) and/or conunittee(s) that made the decision to purchase or sell the 
Coleman Escrow Notes and the Securities. 

3. For the time period January 1, 1996 to the present, MS&Co.'s (or any of its 
affiliates', subsidiaries', divisions', predecessors', and successors') purchase price, other costs in 
connection with the purchase, sales price, other costs in connection with the sale, gains, losses, 
and amount or rate of return on any purchase or sale of Coleman Escrow Corp. Notes described 
in Topic No. 1, and any other Security (as defined in 15 U.S.C. 77b(a)(l)), or any interests 
therein, issued by or relating to The Coleman Company, Inc., Coleman Escrow Corp., Coleman 
Worldwide Corporation, and/or CLN Holdings Inc. 

4. The documents produced by Morgan Stanley at Morgan Stanley Confidential 
00968 79 to 0096972 and Morgan Stanley Confidential 0111944 to 0111962, inch.�ding but not 
limited to: (1) the authenticity, source, creation, use, maintenance and business purpose of the 
documents; and (2) the explanation of the documents and the information contained therein. 

TOTAL P.06 16div-008915



IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDING S, INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORG AN STANLEY & CO., INC., 

Defendant. 

AMENDED MOTION TO DETERMINE 
SUFFICIENCY OF SERVICE OF PROCESS ON JERRY LEVIN 

Defendant, Morgan Stanley & Co. Incorporated ("Morgan Stanley"), requests that this 

Court determine sufficiency of service of process on Jerry Levin. In support of this Motion, 

Morgan Stanley states as follows: 

1. Pursuant to a Motion for Protective Order filed by non-party Jerry Levin, this 

Court entered an Order requiring Mr. Levin to appear for deposition on December 1 and 2, 2004 

in New York City and, if necessary, on December 3, 2004 in Florida. Mr. Levin's deposition 

was taken in New York as an accommodation to his schedule. Since Mr. Levin has an office and 

a home in Florida, Morgan Stanley was entitled to have Mr. Levin appear for his deposition in 

Florida. 

2. Because Plaintiff did not ask any questions of Mr. Levin, the deposition was 

concluded on December 2, 2004. Consequently, Mr. Levin's deposition did not continue in 

Florida. 

WPB#587298.3 
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Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
Case No: CA 03-5045 AI 

Amended Motion to Determine Sufficiency of Service of Process 
Page 2 

3. During the course of Mr. Levin's deposition, counsel for Morgan Stanley 

provided Mr. Levin and his counsel with a subpoena for Mr. Levin to appear for trial in this 

action. 

4. On December 8, 2004, counsel for Mr. Levin returned the trial subpoena. A copy 

of counsel's letter with enclosures is attached hereto as Exhibit "A". 

5. Mr. Levin should not be permitted to evade service of process because counsel 

and this Court accommodated his scheduling commitments. Had Morgan Stanley insisted that 

Mr. Levin appear for his deposition in Florida, Mr. Levin could have easily been served with the 

trial subpoena. 

WHEREFORE, Morgan Stanley requests that this Court enter an Order determining that 

Mr. Levin was properly served and requiring him to appear for trial in this action as necessary 

and award such other and further relief as is just and proper. 

WPB#587298.3 
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Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
Case No: CA 03-5045 AI 

Amended Motion to Determine Sufficiency of Service of Process 
Page 3 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this � 
day of December, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 

Zhonette M. Brown 

KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 

Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 

KELLOGG, HUBER, HANSEN, 
TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 

Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#587298.3 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: � CL---el 
Joseph Ianno, Jr. 7 I f9i/7 
Florida Bar No. 655351 
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Jack Scarola 

SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 

JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

Mark Bideau 
Lorie M. G leim 

GREENBERG TRAURIG, P.A. 
777 South Flagler Drive 
Suite 300 East 

West Palm Beach, FL 33401 

WPB#587298.3 

Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
Case No: CA 03-5045 AI 

Amended Motion to Detennine Sufficiency of Service of Process 
Page4 

SERVICE LIST 
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Greenberg 
Traurig 
MARK F. BIDEAU, ESQ. 
WEST PALM BEACH OFFICE 
DIRECT DIAL: (561) 650-7918 
Email: bideaum@gtlaw.com 

VIAFEDEX 

Larry Bemis, Esq. 
Kirkland & Ellis, LLP 
655 15th Street, N.W. 
Washington, DC 20005 

December 7, 2004 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Company, Inc. 

Dear Larry: 

I am enclosing herewith a copy of the Subpoena addressed to Jerry Levin and the 
Witness Fee check that your associate gave to me at Mr. Levin's deposition. As I discussed 
with her at that time, I did not have authority to accept the Subpoena on behalf of Mr. Levin. 
Unfortunately, I still have not obtained the authority to accept a trial subpoena on Mr. Levin's 
behalf and I did not frankly want to lose these documents by holding them any longer. I am 
therefore returning them to you as requested. 

MFB/dt 
Enclosure 

Mark F. Bideau 

WPB-FS I \BlDEAUM\513882vO I \l 0/4/04\16560.071300 

EXHIBIT 

''A ,, 
Greenberg Traurig, P.A. I Attorneys at Law I 777 South Flagler Drive I Suite ,300 East I West Palm Beach. FL 33401 

Tel 561.650.7900 I Fax 561.655.6222 

ALBANY 

AMSTERDAM 

AT!ANTA 

BOCA RATON 

BOSTON 

CHICAGO 

DAUAS 

DENVER 

FORT LAUDERDALE 

LOS ANGELES 

MIAMI 

NEW JERSEY 

NEWVORK 

ORANGE COUNTY, CA 

ORLANDO 

PHILADELPHIA 

PHOENIX 

SILICON VALLEY 

TALLAHASSEE 

TYSONS CORNER 

WASHINGTON, D.C. 

WEST PALM BEACH 

WILMINGTON 

ZURICH 

www.gtlaw.com 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, CASE NO: CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

SUBPOENA FOR TRIAL 

THE STATE OF FLORIDA 

TO: JERRY W. LEVIN, Chief Executive Offier 
American Household, Inc. f/k/a Sunbeam Corporation 
2381 Executive Center Drive 
Boca Raton, Florida 33431 

YOU ARE COMMANDED to appear before The Honorable Elizabeth Maass, Judge of 

the Circuit Court, at the Palm Beach County Courthouse, Courtroom l lA, 205 North Dixie 

Highway, West Palm Beach, Florida on February 22, 2005* at 9:30 a.m., to testify in this action. 

If you fail to appear, you may be in contempt of court. 

WPB#586455.4 l 
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Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 
Case No: CA 03-5045 AI 

Subpoena for Trial 

You are subpoenaed to appear by the following attorneys, and unless excused form this 

subpoena by these attorneys or the Court, you shall respond to this Subpoena as directed. 

� 
Dated: November �04 

Joseph Ianno, Jr., 
Florida Bar No: 655351 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Lawrence P. Bemis 
Florida Bar No: 618349 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 

Mark C. Hansen 
James M. Webster, III 
Rebecca A Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7999 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

WPB#586455.4 2 

*BEFORE YOU APPEAR 

PLEASE CALL 

JOYCE DILLARD, CLA 

AT (561) 659-7070 TO 

CONFIRM THE EXACT TIME 
AND DATE YOU WILL BE 
CALLED TO TESTIFY 

16div-008922



COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

SUBPOENA FOR TRIAL 

THE STATE OF FLORIDA 

TO: JERRY W. LEVIN, Chief Executive Offi.er 
American Household, Inc. f/k/a Sunbeam Corporation 
2381 Executive Center Drive 
Boca Raton, Florida 33431 

YOU ARE COMMANDED to appear before The Honorable Elizabeth Maass, Judge of 

the Circuit Court, at the Palm Beach County Courthouse, Courtroom I IA, 205 North Dixie 

Highway, West Palm Beach, Florida on February 22, 2005* at 9:30 a.m., to testify in this action. 

If you fail to appear, you may be in contempt of court. 

WPB#586455.4 I 
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Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 
Case No: CA 03-5045 AI 

Subpoena for Trial 

You are subpoenaed to appear by the following attorneys, and unless excused form this 

subpoena by these attorneys or the Court, you shall respond to this Subpoena as directed. 

Dated: November �04 

Joseph Ianno, Jr., 
FloridaBar No: 655351 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Lawrence P. Bemis 
Florida Bar No: 618349 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7999 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

WPB#586455.4 2 

*BEFORE YOU APPEAR 

PLEASE CALL 

JOYCE DILLARD, CLA 

AT (561) 659-7070 TO 

CONFIRM THE EXACT TIME 

AND DATE YOU WILL BE 
CALLED TO TESTIFY 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, CASE NO: CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., JNC., 

Defendant. 

SUBPOENA FOR TRIAL 

THE STATE OF FLORIDA 

TO: JERRY W. LEVIN, Chief Executive Offier 
American Household, Inc. f/k/a Sunbeam Corporation 
2381 Executive Center Drive 
Boca Raton, Florida 33431 

YOU ARE COMMANDED to appear before The Honorable Elizabeth Maass, Judge of 

the Circuit Court, at the Palm Beach County Courthouse, Courtroom l IA, 205 North Dixie 

High"'."ay, West Palm Beach, Florida on February 22, 2005* at 9:30 a.m., to testify in this action. 

If you fail to appear, you may be in contempt of court. 

WPB#586455.4 1 
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Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 
Case No: CA 03-5045 AI 

Subpoena for Trial 

You are subpoenaed to appear by the following attorneys, and unless excused form this 

subpoena by these attorneys or the Court, you shall respond to this Subpoena as directed. 

� 
Dated: November �04 

Joseph Ianno, Jr., 
Florida Bar No: 655351 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Lawrence P. Bemis 
Florida Bar No: 618349 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N. W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7999 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

WPB#586455.4 2 

*BEFORE YOU APPEAR 

PLEASE CALL 
JOYCE DILLARD, CLA 

AT (561) 659-7070 TO 

CONFIRM THE EXACT TIME 

AND DATE YOU WILL BE 

CALLED TO TESTIFY 
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CARLTON FIELDS 11275 

OF 
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ATTORNEYS AT LAW 
P.O. Box 150 . 
West Palm Beach, Florida 33402-0150 
Ph. 561.659.7070 

TEN AND 00/100 U.S. DOLLARS 

11/30/04 

JERRY W. LEVIN 
AMERICAN" HOUSEHOLD, INS. F/K/A SUNBEAM CORP. 
2381 EXECUTIVE CENTER DR. 
BOCA RATON, FL 33431 

BY 

NUMBER 
11275 

$10.00 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH mDICIAL CIRCUIT IN 
AND FORPAIM BEACH COUNTY, 
FLORIDA 

COLEM:AN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

AMENDED MOTION TO DETERMINE 
SUFFICIENCY OF SERVICE OF PROCESS ON JERRY LEVIN 

141005/018 

Defendant, Morgan Stanley & Co. Incorporated (''Morgan Stanley"), requests that this 

Court determine sufficiency of service of process on Jerry Levin. In support of this Motion, 

Morgan St.anJey states as follows: 

1. Pursuant to a Motion for Protective Order filed by non-party Jerry Levin, this 

Court entered an Order requiring Mr. Levin to appear for deposition on December 1 and 2, 2004 

in New York City and, if necessary, on December 3, 2004 in Florida. Mr. Levin's deposition 

was taken in New York as an accommodation to his schedule. Since Mr. Levin has an office and 

a home in Florida, Morgan Stanley was entitled to have Mr. Levin appear for his deposition in 

Florida. 

2. Because Plaintiff did not ask any questions of Mr. Levin, the deposition was 

concluded on December 2, 2004. Consequently, Mr. Levin's deposition did not continue in 

Florida. 

WPB#5&7298.3 
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Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
Case No: CA 03-5045 AI 

Amended Motion to Determine Sufficiency of Service of Process 
Page 2 

3. During the course of Mr. Levin's deposition, counsel for Morgan Stanley 

provided Mr. Levin and his counsel with a subpoena for Mr. Levin to appear for trial in this 

action. 

4. On December 8� 2004, counsel for Mr. Levin returned the trial subpoena A copy 

of counsel's letter with enclosures is attached hereto as Exhibit "A". 

5. Mr. Levin shouJd not be pennitted to evade service of process because counsel 

and this Court accommodated his scheduling comminnents. Had Morgan Stanley insisted that 

Mr. Levin appear for his deposition in Florida, Mr. Levin could have easily been served with the 

trial subpoena. 

WHEREFORE, Morgan Stanley requests that this Court enter an Order determining that 

Mr. Levin was properly served and requiring him to appear for trial in this action as necessary 

and award such other and :further relief as is just and proper. 

WPB#5&72!18.� 
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Coleman {Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
Case No: CA 03-5045 Al 

Amended Motion to Detennine Sufficiency of Service of Process 
Page3 

CERTJ;FICAT.E.P.F: SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been :fumished to 

all counsel of record on the attached service list by facsimile and Federal Express on this � 
day of December, 2004. 

Thomas D. Yannuccit P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zh.onette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-SOOO 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ID 
Rebecca A Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (20:2) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#587298.3 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimi le: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY:� f!L_d 
Joseph Ianno, Jr. 7tt9t17 
Florida Bar No. 655351 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCKt LLC 
One IBM Plaza,. Suite 400 
Chicago, IL 60611 

MarkBideau 
Lorie M. Gleim 
GREENBERG TRAURIG, P.A. 
777 South Flagler Drive 
Suite 300 East 
West Palm Beach, FL 33401 

WPB#SS7l98.:;I 

CARLTON FIELDS WPB @008/018 

Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Ca .• Inc. 
Case No: CA 03-5045 AI 

Am.ended Motion to Determine Sufficiency of Service of Process 
Page4 

SERVICE LIST 
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Greenberg 
Traurig 
�F. BIDMlT, ESQ. 
WEST PALM BP.A.CH OFFICE 
DIRECT DIAL: (561) 650-79 lS 
Email; bidcaum@Plaw.com 

YJAFEDEX 

Larry Bemis, Esq. 
Kirkland & Ellis, LLP 
655 15th Sn-eet, N. W. 
Washington, DC 20005 

December 7, 2004 

Re: Coleman (Parent) Holdings. Inc. v. Morgan Stanley & Company.. Ino. 

Dear Larry: 

I am enclosing herewith a copy of the Subpoena addressed to Jerry Levin and the 
Witness Fee check that your associate gave to me at :Mr. Levin's deposition. AB I discussed 
with her at that time, I did not have authority to accept the Subpoena on behalf of Mr. Levin. 
Unfortunately, I still have not obtained the authority to accept a trial subpoena. on Mr. LeVin's 
behalf and I did not frankly want to lose these documents by holding them any longer. I am 
therefore reruming them to you as requested. 

MFB/dt 
Enclosure 

Mark F. Bideau 

WPB·FSl\BlOEA.UM\Sl�SIUVOl\llV4/M\16$60.071300 

EXHIBIT 

''A ., 
G(eenberg Traurtg. PA I Attomeys It LIW I 71'l sourh Flagler C>rlvt I Sllite: ;300 Eanl Wm Polm llucl\, FL 33401 

rel .S61.650.7900 I f8)C S61.&SS.fi2.22 -� 

lg] 008/018 

OllCAGO 
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IN 1HE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN 
.AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, CASE NO: CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO .• INC., 

Defendant. 

SUBPOENA FOR TRIAL 

THE STATE OF FLORIDA 

TO: JERRY W. LEVIN, Chief Executive O:ffier 
American Household, Inc. f/lrla Sunbeam Corporation 
2381 Executive Center Drive 
Boca Raton, Florida 33431 

YOU ARE COMMANDED to appear before The Honorable Elizabeth Maass, Judge of 
the Circuit Coilrt, at the Palm Beach County Courthouse, Courtroom 11� 205 North Dixie 

Highway, West Palm Beach, Florida on February 22, 2005* at 9:30 a.m., to testify in this action. 

If you fail to appear, yon may be in contempt of court. 

WPB#5l!6455.4 1 
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Coleman. (Parent) Holdings Inc. v. Morgan Stanley & Co. 
Case No: CA 03-5045 AI 

Subpoena for Trial 

You are subpoenaed to appear by the following attorneys, and unless excused forrn this 

subpoena by these attorneys or the Court, you shall respond to this Subpoena as directed. 
Dated: November �004 � 
Joseph I.anno, Jr., 
Florida Bar No: 655351 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Pahn Beac� FL 334{)1 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Lawrence P. Bemis 
Florida Bar No: 618349 
Thomas A. Clare 
IaRKLAND & ELLIS LLP 
655 15111 Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 

Mark c. Hansen 
James M Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EVANS, P.L.L.C. 
Sumner Square 
161 SM Street, N. W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7999 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

wPB#S864SS.4 2 

BY: --�----�����--J os fanno, Jr. 
For the Court 

*BEFORE YOU APPEAR 

PLEASE CALL 
JOYCE DILLARD, CLA 
AT (561) 659-7070 TO 
CONFIRM THE EXACT TIME 
AND DATE YOU WILL BE 
CALLED TO TESTIFY 

16div-008934
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL cm.corr IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOU>INGS, JNC., 

Plaintiff; CASE NO: CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO .• INC., 

Defendant. 

SUBPOENA FOR TRIAL 

THE STATE OF FLORIDA 

TO: JERRY W. LEVIN, Chief Executive Offier 
Amertca.n Honsehold, Inc. f/k/a Sunbeam Corporation 
2381 Execu.tive Center Drive 
B0<::a Raton, Florida 33431 

YOU ARE COMMANDED to appear before The Honorable Elizabeth Maass. Judge of 

the Circuit Court, at the Palm Beach County Courthouse, Courtroom l IA, 205 North Dixie 

High.way. West Palm Beach. Florida on February 22, 2005* at 9:30 a.m., to teslify in this action. 

If you fail to appear, you m.a.y be in contempt of court. 

WPB#58645S.4 l 
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Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 
Case No: CA 03-5045 Al 

Subpoena for Trial 

You are subpoenaed to appear by the following attorneys., and unless excused form this 

subpoena by these attorneys or the Court, you sh.all respond t.o this Subpoena as directed. 

Dated: November �04 

Joseph Ianno, Jr.t 
Flori4.a Bar No: 65535 l 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm. Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Lawrence P. Bemis 
Florida Bar No; 618349 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W .• Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 

Mark C. Hanseo 
James M. Webster, ill 
Rebecca A Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sl.tl'lU11% Square 
1615 M Street, N.w .• Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326--7999 

Counsel for Defeodant 
Morgan Stanley & Co. Incorporated 

Wl'Bt/586455.4 2 

*BEFORE YOU APPEAR 

PLEASE CALL 
JOYCE DILLARD, CLA 
AT (561) 659-7070 TO 
CONFIRM THE EXACT TIME 

ANO DATE YOU WILL BE 

CALLED TO TESTIFY 
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,, 

I 
IN THE CIRCUIT COURT OF TIIE 
FIFTEENTH JUDICIAL CIRCUlT rN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, I'NC., 

Plaintiff, CASE NO: CA 03-5045 Al 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant 

SUBPOENA FOR TRIAL 

THE STATE OF FWRIDA 

TO: JERRY W. LEVIN, Chief Executive Offier 
AmericatJ. Household, Inc. f/k/a SunbelllD Corporation 
2381 Executive Center Drive 

Boca R.atou, Florid.a 33431 

YOU ARE COMMANDED to appear before The Honorable Elizabeth Ma.asst Judge of 

the Circuit Court, at the Palm Beach County Courthouse, Courtroom 11� 205 North Dixie 
High�y, West Palm Beach. Florida on February 22, 2005• at 9:30 a.m., to testify in this action. 

If you fail to appear, YoU may be in contempt of co� . 

. . ... 

1 
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Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 
Case No: CA 03-5045 AI 

Subpoena for Trial 

You are subpoenaed to appear by the following attorneys, and unless excused form this 

subpoena. by these attorneys or the Court, you shall respond to this Subpoena as directed. 
� 

Dated: November ;tffoo4 

Joseph Ianno, Jr., 
Florida Bar No: 6S53S 1 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Lawrence P. Bemis 
Florida Bar No: 618349 
Thomas A. Clare 
Km.KLAND & ELLIS LLP 
655 15th Street, N.W .• Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 

Mark C. Hansen 
I a.mes M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sunmer Square 
1615 M Street. N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7999 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

WPBNS86455.4 2 

'*BEFORE YOU APPEAR 

PLEASE CALL 
JOYCE DILLARD, CLA 
AT (561) 659·7070 TO 
CONFIRM THE EXACT TIME 
AND DATE YOU WILL BE 
CALLED TO TESTIFY 
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, . 

.... TTOIUUU AT LllW 
P..O. Bo;w; 150 • Wast rclrn !Mocfi, fl«ldci .13'02-0150 
Ph. 56 l .li59.7070 

PAY: TEN AND 00/100 U. S, DOLLARS 

-.. 

11/30/04 

'["()"rJIE 
OR\..rEn 
OF 

JERRY W. LEVIN 
AMERICAR ROUSEHOLJ), INS. F/K/A SUNBEAM CORP. 
2381 EXECUTIVE CENTER DR. 
BOCA RATON, FL 33431 

SY 

NUM8£R 
11275 

AMOUH1 
$J..O.OO 

- Alm� . i;(" . . �SflflE�SE�fAriVH;;; - . : ���.:'>.,��=��·*�-:!I ... �:?'�"r;.Jf1.��-:,· ... ;·�:r.J:'"!�"·�· .. :'1!:-�..i:);����,·· ·1.t:;:-;.·-$.� ... \-!i=-....: ;:.;.�. :;·:.11;.��:..J ;·r:·,...�)o �j;i �:;: �����,'of�n;� ... ����-�� 

. - ·  

. . 

. .. :. , . .,.,-.,.·;:;: �::::;�:-;::;�:=.: ·-�.:,;:.��-. ::.;.·_:. :.:·:. 

-
. �-· ., . �.: . 

:--

. .. .. .. . . . . .... . ·- ... •' '· ·�· ·-:. 

n 
;p
::;o 
r 
_, 
0 
z 
-n 
H 
1'11 
r 
Cl 
Cl) 

16div-008939



FedEx I Ship Manager I Label 7919 9933 8040 

From: Origin ID: (561)659-7070 
Joyce Dillard 
Carlton Fields Law Firm 
222 LAKEVIEW AVE STE 1400 

WEST PALM BEACH, FL 33401 

SHIP TO: (202)326-7900 BILL SENDER 
Rebecca Beynon 
Kellogg Huber 
1615 M. Street, N.W., Suite 400 

Washington, DC 20036 

Cl.5091404/05/06 

Ship Date 09DEC04 
Actual Wgt: 1 LB 
System#: 3058335/INET2000 
Account#: S 1tuuuu 

REF: 47877/14092 

Page 1of1 

II I llll I II II I I Ill I II I Ill I I Ill I Ill II II Ill II I II II Ill I II I II II I Ill II 11111111111 11111111 11 11 1111 111 
Delivery Address Bar Code 

-----------------1 PRIORITY OVERNIGHT FRI 

TRK# 7919 9933 8040 FORM 
0201 

Deliver By: 
10DEC04 

20036 -DC-US 

Shipping Label: Your shipment is complete 
1. Use the 'Print' feature from your browser to send this page to your laser or inkjet printer. 
2. Fold the printed page along the horizontal line. 

IAD A1 

ZM JPNA 

3. Place label in shipping pouch and affix it to your shipment so that the barcode portion of the label can be read and scanned. 
Warning: Use only the printed original label for shipping. Using a photocopy of this label for shipping purposes is fraudulent 
and could result in additional billing charges, along with the cancellation of your FedEx account number. 
Use of this system constitutes your agreement to the service conditions in the current FedEx Service Guide, available on fedex.com. FedEx will not 
be responsible for any claim in excess of $100 per package, whether the result of loss, damage, delay, non-delivery, misdelivery, or misinformation, 
unless you declare a higher value, pay an additional charge, document your actual loss and file a timely claim. Limitations found in the current FedEx 
Service Guide apply. Your right to recover from FedEx for any loss, including intrinsic value of the package, loss of sales, income interest, profit, 
attorney's fees, costs, and other forms of damage whether direct, incidental, consequential, or special is limited to the greater of $100 or the 
authorized declared value. Recovery cannot exceed actual documented loss. Maximum for items of extraordinary value is $500, e.g. jewelry, 
precious metals, negotiable instruments and other items listed in our Service Guide. Written claims must be filed within strict time limits, see current 
FedEx Service Guide. 

https://www.fedex.com/cgi-bin/ship_it/unity/8G dQt7BiQz6GgUt8HeZs8DeWw7GbQw2E... 12/9/2004 

16div-008940



1 1 / 3 0 /2004 1 3:18 F AX 5 8 1  8 5 8  7 3 8 8  CARLTON FIELDS WPB 

CARLTON FIELDS, P.A. 
AlTORNEYS AT LAW 

ESPERANTE 
222 LAKEVIEW AVENUE, SUITE 1400 

WEST PALM BEACH, FLORIDA 33401-6149 

Date: November 30, 2004 

To: Jack Scarola 
Jerold Solovy/Michael Brody 
Thomas Clare 

Rebecca Beynon/Mark Hansen 

From: Joyce Dillard, CLA 

Client/Matter No.: 47877/14092 

MAILING ADDRESS 
P.O. BOX 150, WEST PALM BEACH, FL 33402-0150 

TnL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

I Phone Nuanber I Fax Number 

(561) 686-6300 (561) 684-5816 

(312) 222-9350 (312) 840-7711 

(202) 879-5993 (202) 879-5200 

(202) 326-7900 (202) 326-7999 

(561) 659-7070 (561) 659-7368 

Employee No.: 

Total Number of Pae:es Beine Transmitted, lncludin2 Cover Sheet: 17 

Message: 
Coleman v. Morgan Stanley & Co., Inc. 

� 0 0 1/ 0 1 7  

To follow please find a copy of Morgan Stanley's Motion for Reconsideration of the Court's 
Order Granting CPH's Motion to Amend its Complaint to See Punitive Damages. Copies of the 
case authority will be provided by overnight delivery. 

Doriglnal to follow Via Regular Mail [J Original will Not be Sent rioriginal wiU follow via Overnight Courier 

··········*····························································································· 

The information contained in this �-im:ile message is atmmc:y privileged and confidential infom:uuion intended only for the use of the individual or 
encicy named above. If the: reader of this rncss11gc is no! the inrended recipient, you arc: hereby notifiro that any dissemmation, distribution or copy of 
this commurtication is strictly prohibited. If you ha.vc �civcd this communication in error, please immediately nncify us by telephone: (if long 
distance, please call collect) and return the original message to us at the above address via the U.S. Postal Service. Thank you. 

···················································································�···················· 

WPB#566762.3 

IF THERE ARE ANY PROBLEMS OR. COMPLICATIONS, PLEASE NOTIFY US IMMEOIATEL Y AT: 
(561) 659-7070 

CARLTON FIELDS, P.A. 

TAMPA ORLANDO TALLAHASSEE WEST PALM .BEACH ST. PETERSBURG MIAM! 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDlNGS INC., 

Plaintiff, 

vs. CASE NO : CA 03-5045 Al 

MORGAN STANLEY & CO. lNCORPORATED, 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED�s MOTION 
FOR RECONSIDERATION OF THE COURT'S ORDER 
GRANTING COLEMAN (PARENT) HOLDINGS INC. 'S 

MOTION TO AMEND ITS COMPLAINT TO SEEK PUNITIVE DAMAGES 

On November 19) 2004, the Court entered an Order (''Order") granting Coleman (Parent) 

Holdings Inc.'s ("CPH") Motion To Am.end Its Complaint To Seek Punitive Damages. The 

Court based its Order on two holdings: (1) "[U)nder New York Jaw, the 'public injury' element 

is required to be met only where the tort bas its genesis in a breach of con.tract claim;" and (2) 

"[b ]ecause Morgan Stanley argued no
· 

other potentially outcome determinative difference 

between New York and Florida punitive damages law, Florida law controls." (Order at 2-3.) 

CPH did not make either argument, I and the only New York state case relied upon by the Court, 

Prohealth Care Associates, LLP v. April, No. 15830-03, 2004 WL 1872915 (N.Y. Sup. Ct. Aug. 

18, 2004), is an unpublished trial court opinion that is entitled to no precedential value under 

New York law. See Yellow Book of NY L.P. v. Dimilia, 129 N.Y.S.2d 286, 287 (N.Y. Dist. Ct. 

1 At the hearing on the Motion to Amend, CPH argued that it met the "public wrong" requirement of New York 
law and the general punitive damage standard under either the Florida rule (punitive damages are available in a 
fraud action) or the New York rule (requiring "gross or morally reprehensible" conduct). (Nov. 5, 2004 Hrg. at 40-
43; see also Nov. l, 2004 CPH's Reply in Supp. of Mot. Am. Its Compl. to Seek Punitive Damages at 15-17.) 

WPB#586961.l 
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2001). Respectfully, the Court erred in its statements of New York law and should reconsider 

the Order. 

In an action for fraud and deceit, New York law - unlike Florida law - is that punitive 

or exemplary damages generally are 11ot recoverable.2 Punitive damages are recoverable, 

however, in "fraud and deceit actions where the fraud, aimed '1t the public generally, is gross 

and involves high moral culpability." Walker v. Sheldon, 179 N.E.2d 497, 499 (N.Y. 1961) 

(emphasis added). 

In an action for breach of contract, New York law is that punitive or exemplary damages 

are not recoverable Wiless "the breach of contract also involves a fraud evincing a 'high degree 

of moral turpitude' and demonstrating 'such wanton dishonesty as to imply a criminal 

indifference to civil obligations.'" Rocarzova v. Equitable Life Assurance Socie'ty of the United 

States, 634 N.E.2d 940, 943 (N.Y. 1994) (quoting Wa?ker, 179 N.E.2d at 499). Moreover, the 

conduct must be '"aimed at the public generally.,,, Id. 

In short, in both fraud and breach of contract actions, New York does not permit the 

recovery of punitive damages except in very limited circumstances. First, the conduct at issue 

must amount to a ''public wrong." And second, the conduct at issue must be beyond gross and 

involve a high degree of moral culpability. Florida does not apply either requirement. 

I. New York's "Public Wrong" Requirement Applies To Fraud Claims Regardless Of 
Whether The Claims Have Their Genesis In Contract. 

The Court held in its Order that ''under New York law� the 'public injury' element is 

required to be met only where the tort has its genesis in a breach of contract claim-" (Order at 2.) 

The historical debate in the New York cases after Walker v. Sheldon, 179 N.E.2d 497 (N.Y. 

2 New York does not pennit punitive damages in the "ordinary" case of fraud. See discussion infra at Part IV_ 

2 
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1961) was whether there could ever be a claim for punitive damages in a breach of contract 

action. While the answer is now "yes," that is not the issue before the Court. Since Walker, 

New York law has been clear that the 'i>ublic wrong" requirement appJies to fraud claims 

independent of a contract. 

In 1961 the Court of Appeals decided Walker v. Sheldon, 179 N.E.2d 497 (N.Y. 1961)-

New York's seminal case addressing the recoverability of punitive damages in fraud and deceit 

actions.3 The issue in Walker was whether the cowt should allow the plaintiff to recover 

punitive damages, notwithstanding the rule jn New York that punitive damages were not 

recoverable in the Hordinary" fraud and deceit case. After a lengthy analysis and citations to 

cases from other states, the court concluded that "[a]lthough [punitive damages] have been 

refused in the 'ordinary' fraud and deceit case, we are persuaded that, on the basis of analogy, 

reason and principle, there may be a recovery of exemplary damages in fraud and deceit actions 

where the fraud, aimed at the public generally, is gross and involves high moral culpability." 

Walker, 179 N.E.2d at 498-99 (emphasis added). Indeed, Judge Fuld observed that "[i]t is not 

the form of the action that gives the right to the jury to give punitory damages, but the moral 

culpability of the defendant." Id- at 498 (internal quotations & citation omitted). The court went 

on to find: 

3 At common law, deceit was a type of fraud sounding ill misrepresentations. See Prosser and Keeton on the 
Law of Torts, 727-28 (W. Page Keeton et al. eds., 5th ed. 1984). In modem jurisprudence, fraud and deceit have 
mt:rged into "fraud." In Walker the plaintiff's claim was for fraudulent inducement, which is essentially the claim in 
this action. See Walker, 178 N.E.2d at 498, and discussion infra at Part II. 
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The pleading charges that defrauding the general public into 
entering publishing contracts, such as the one involved in the 
present case, was the very basis of the defendants' business. What 
is asserted is not an isolated transaction incident to an otheiwise 

legitimate business, but a gross and wanton fraud upon the public. 

Jd_ at 500. 

A. Borkowski v. Borkowski 

Walket''s "public wrong'' requirement was called into question in 1976 in Borkowski v. 

Borkowski, 355 N.E.2d 287 (N.Y. 1976). There, in a one-paragraph opinion, the Court of 

Appeals made the blanket statement that "[i]t is not essential . . . that punitive damages be 

allowed in a fraud case only where the acts had been aimed at the public generally." 355 N.E.2d 

at 287. 

After Borkowski there was confusion in New York law on whether a cJaim for pwritive 

damages required a showing of hann to the public. Some courts required a showing of both a 

fraud aimed at the public and egregious conduct. Other courts required either a fraud aimed at 

the public or egregious conduct. Compare, e.g., Barclays Bank of NY., N.A. v. Heady Elec. Co, 

571 N.Y.S.2d 650, 654 (N.Y. App. Div. 1991) (holding that even if defendant's conduct were 

deliberately misleading wanton, willful, and malicious, such acts would onJy constitute private 

wrongs for which punitive damages could not be recovered), with Greenspan v. Commercial Ins. 

Co. of Newark. NJ., 395 N.Y.S.2d 519, 521 (N.Y. App. Div. 1977) (citing Borkowski and 

holding that punitive damages may be allowed in the absence of public fraud when the 

allegations set forth gross, wanton, or willful fraud or other morally culpable conduct). 

B. Roca110J1a v. Equitable Life AssurHllce Society of tbe United States 

Two decades of uncertainty ensued before the Court of Appeals reaffirmed Walker in 

Rocanova v. Equitable Life As$urance Society of the United States, 634 N.E.2d 940 (N.Y. 1994)-

The issue in Rocanova was whether the plaintiffs had pied "actionable claims for punitive 
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damages." 634 N.E.2d at 942. The appeal involved consolidated actions against insurance 

companies for fraud, fraudulent inducement, economic duress9 violation of insurance laws, 

breach of fiduciary duty, and intentional infliction of emotional distress against two insurance 

companies for unfair settlement practices. Id. 

The defendant insurance companies moved to dismiss the complaints and strike the 

requests for punitive damages. In addressing the issue of whether the plaintiffs' requests for 

punitive damages should have been dismissed in the lower courts, the Court of Appeals first 

recognized that "[p ]unitive damages are not recoverable for an ordinary breach of contract as 

their purpose is not to remedy private wrongs but to vindicate public rights.,, Id. at 943. At the 

same time, however, the court affirmed that "where the breach of contract also involves a fraud 

evincing a 'high degree of moral turpitude' and demonstrating 'such wanton dishonesty as to 

imply a criminal indifference to civil obligations'. punitive damages are recoverable if the 

conduct was 'aimed at the public generally."' Id. (quoting & citing as supporting authority 

Walker, 179 N.E.2d at 499). 

wrong: 

Indeed, the court went on to state specifically that in fraud actions, there must be a public 

In Walker, this Court imposed the "public wrong" requirement as a 
limitation on the availability of punitive damages where a cause of 
action in fraud was stated. 

Id. at 945. The court could not have been much clearer. Walker is the root case that sets forth 

the requirement that in fraud actions punitive damages are recoverable only if the plaintiff meets 

the ''public wrong" requirement. Raconova extends Walker to contract actions in which the 

plaintiff alleges an independent fraud that rises to the level required in Walker. Thus, in both 

fraud and contract actions, New York law is that punitive damages are recoverable only if the 
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plaintiff meets the "public wrong" requirement because the pmpose of punitive damages ''is not 

to remedy private wrongs but to vindicate public rights." Id. at 943. 

The Court of Appeals made that very point in Garrity v. Lyle Stuart, Inc., in which it 

reversed an award of punitive damages in an arbitration proceeding, holding: 

At law, on the civil side, in the absence of statute, punitive 
damages axe available only in a limited number of instances (see 
Walker v. Sheldon, 10 N.Y.2d 401, 404, 223 N.Y.S.2d 488, 490, 
179 N.E.2d 497, 498). As was stated in Walker v. Sheldon (supra): 
'(p)unitive or exemplary damages have been allowed in cases 
where the wrong complained of is morally culpable, or is actuated 
by evil and reprehensible motives, not only to punish the defendant 
but to deter him, as well as others who might otherwise be so 
prompte� from indulging in similar conduct in the future.' It is a 
social exemplary 'remedy', not a private compensatory remedy. 

Garrity v. Lyle Stuart, Inc., 353 N.E.2d 793, 795 (N,Y. 1976), recognized as superceded by 

statute on other grounds, Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52 (1995). 

C. New York Courts Apply the ''Public Wrong" Requirement to Fraud Claims 
Absent A Breach Of Contract. 

Despite Borkowski,, New York courts both before and after Rocanova have applied the 

"public wrong" requirement to fraud actions absent a breach of contract. The rule has been 

applied in both two-party fraud actions and in actions where a. third party, alleged to have 

committed fraud, had no contractual relationship with the plaintiff. 

In the two-party actions, the courts have routinely held that the fraud alleged did not meet 

the Walker standard and thus punitive damages were not recoverable. See, e.g., Kelly v. Defoe 

Corp., 636 N.Y.S.2d 123, 124 (N.Y. App. Div. 1996) (holding that in action sounding in 

fraudulent inducement, "[p ]unitive damages may only be recovered in a fraud action where the 

fraud is aimed at the public generally, is gross, and involves high moral culpability'') (citing 

Walker); Barclays Bank, 571 N.Y.S.2d at 654 (holding that even assuming that counterclaim-

defendant did act in a deliberately misleading wanton, willful, and malicious, such acts would 
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only constitute private wrongs for which punitive damages could not be recovered); Gale v. 

Kessler, 461 N.Y.S.2d 295, 296 (N.Y. App. Div. 1983) (holding that "[t]o recover punitive 

damages in an action for fraud, it must appear that the fraud was upon the general public, that is, 

'aimed at the public generally, is gross and involves a high degree of moral culpability"') (citing, 

inter alia, Walker). 

In three-party actions, the courts have also applied the Walker rule to fraud claims. In 

Kaufman v. Chase Manhattan Bank, N.A., 581 F. Supp. 350, 356 (S.D.N.Y. 1984)> plaintiff 

Kaufman entered into a purchase agreement with non-party Aero Cotporation. Kaufinan alleged 

that a condition precedent to the agreement was that the defendant Chase Manhattan Bank and 

the Small Business Administration release Aero's guaranty of the loans of another corporation, 

ABC Corporation, as well as Chase's security interest in Aero's assets pursuant to the guaranty 

and a separate factoring agreement. Chase represented that it had executed the necessary 

releases, and - in response - Kaufman executed the purchase agreement and later guarantied 

Chase's loans to Aero. When Aero was not able to operate profitably, Kaufman elected to 

liquidate Aero and apply the proceeds of the liquidation to Aero's loans from Chase. Chase, 

however, applied the liquidation proceeds to an ABC loan that was in default and acknowledged 

that the condition precedent to Kaufman's investment - the release of Aero 's guaranty of 

ABC's loans - had never been satisfied. Chase then demanded that Kaufman honor his 

personal guaranties of Aero's indebtedness, which totaled over $450,000. 

Kaufman sued Chase for compensatory and punitive damages, alleging fraud and 

misrepresentation by Chase. Kaufman alleged that Chase was motivated by its self-interest in 

preserving the ability to collect on its loans to ABC. Kaufman, 581 F. Supp. at 353. IDtimately, 

the court dismissed the Kaufman's demands for punitive damages, holding: ''Here there is no 
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cJaim that Chase,s allegedly fraudulent conduct in connection with the Kaufinan investment was 

part of a larger scheme aimed at the investing public in general. Furthennore, [Chase's conduct] 

does not constitute fraud evincing a 'high degree of moral turpitude' nor does it demonstrate 

'such wanton dishonesty as to imply a criminal indifference to civil obHgations. ,,, Id. at 356; 

see also Vasilopoulos v. Romano, 645 N.Y.S.2d 501, 503 (N.Y. App. Div. 1996) (holding 

punitive damages not recoverable in three-party action for fraud and intentional infliction of 

emotional distress by wife against lawyer for lawyers acts in arranging loan for the husband); 

Franco v_ English, 620 N.Y.S.2d 156, 161 (N.Y. App. Div. 1994) (applying public wrong 

requirement in three-party action for fraud against law finn that fitlled to disclose to investors 

that one party did not have an adequate perfonnance bond as required by offering 

memorandum). 

II. Rocanova's "Public Wrong" Requirement Applies To Fraud Claims Such As Those 
Asserted By CPH. 

First, even if this Court were correct that New York law imposes the ''public wrong" 

requirement only in cases in which the alleged fraud has its genesis in contra.ct, the ''public 

wrong" requirement would apply to this case; CPH's claims against Morgan Stanley have their 

genesis in CPH's merger contracts with Sunbeam. Essentially, CPH alleges that it was 

fraudulently induced4 into entering the February 27, 1998 merger agreements because of 

misrepresentations made on February 23, 1998, either by Sunbeam or Morgan Stanley.s 

4 See, e.g., Dec. 12, 2003 Hrg. at 47-48 (by Mr. Scarola): 

Morgan Stanley arranged the initial meeting between Sunbeam and Coleman (Parent) Holding 
regarding the Coleman sale right here in Florida. That's where that meeting took place. The joint 
preparation and issuance from Florida with Sunbeam of the March 1998 fraudulent press release 
which was i-eferenced repeatedly in the submissions to the Court, the joint issuance with Sunbeam 
of the subordinated debenture offering to finance the /raudulently-induc�d purchase and sale, and 
that was jointly clra:fted in Florida by Morgan Stanley and Sunbeam, and finally, the solicitation in 

(Continued ... ) 
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Thereafter, CPH claims that it closed one of the merger agreements with Sunbeam 

because Morgan Stanley, acting to preserve its fees, allowed Sunbeam, who at all times was 

represented by counsel, to issue a misleading press release, and did not uni laterally disclose to 

CPH interim financhtl results that Morgan Stanley requested and received from Sunbeam's 

auditors in connection with the debenture offering. CPH contends that Sunbeam's misleading 

press release and the interim :financial information constituted a .. material adverse change'' that 

Sunbeam had a duty to disclose to CPH pursuant to section 6.8 of the merger agreement.6 CPH 

claims that Sunbeam's assurances - "with Morgan Stanley's assent and confirmation - had 

their intended purpose of inducing CPH into going fotward with the transaction.117 Or as the 

Court stated in its Order1 "CPH alleges that by both affirmative statements and omissions, 

Morgan Stanley, either directly or through materials scripted for Sunbeam, made material 

Florida. of Florida investors to finance the fraudulently·induced purchase and sale by Coleman 
(Parent) Holding. 

(emphasis added). 

s See, e.g., Sept 21, 2004 CPH's Mot. Am. Its Compl. to Seek Punitive Damages at 8-9 ("CPH Mot. Am.")-

6 See Feb. 27, 1998 Agreement and Plan of Merger Among Sunbeam Corporation, Laser Acquisition Corp., 
CLN Holdings Inc. and Coleman (Parent) Holdings Inc. ("Me:rger Agreement") § 6.8, MS 93: 

Section 6.8. Adyice of Changes. Upon obtaining knowledge of any such occunence, Hol<lings or 
Laser shall promptly advise the other party orally and in writing of (i) any represmtation or 
warranty made by it contained in this Agreement that is qualified as to materiality becoming 
untrue or inaccurate in any respect or any such representation or warranty that is not so qualified 
becoming unti:ue or inaccurate in any material :i:espcct, (ii) the failure by it to comply with or 
satisfy in any material respect any covenant, condition or agreement to be complied with or 
satisfied by it under this Agreement or (iii) any change or event (x) having, or which, insofar as 
can reasonably be foreseen, would ha'<le, in the case of Laser, a Laser Material Adverse Effect, and 
in the case of Holdings, a Holdings Material Adverse Effect, (y) having, or which, insofar as can 
reasonably be foreseen, would have, the effect set forth in clause (i) above or (z) which bas 
resulted, or which insofar as can reasonably be foreseen, would result, in any of the conditions set 
forth in Article Vlll not being satisfied; proyir!eQ., however. that no such notification shall affect 
the reprMentations, wauanties, covenants or agreements of the parties or the conditions to the 
obligations of the parties under this Agreement. 

7 See, e.g., CPH Mot. Am. at 16. 
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misrepresentations to CPH to induce it to enter into and ultimately close the transaction." (Order 

at 1.) 

CPH's clallris against Morgan Stanley can, at the very least, be said to consist of conduct 

"associated with" or "accompanying" a breach of the merger agreements by Sunbeam. See 

Rocanova, 634 N.E.2d at 943-44 ("Punitive damages are available where the conduct 

constituting, accompanying, or associated with the breach of contract is first actionable as an 

independent tort for which compensatory damages are ordinarily available, and is sufficiently 

egregious under the Walker standard t.o warrant the additional imposition of exemplary 

damages.") (emphasis added). New York courts have repeatedly rejected claims similar to 

CPH's claim for punitive damages because they do not satisfy the Walker "public wrong" 

requirement. See, e.g., Vasilopoulos, 645 N.Y.S.2d at 503 (discussed supra); Franco, 620 

N.Y.S.2d at 161 (discussed supra); Kaufman, 581 F. Supp. at 356 (discussed supra). CPH seeks 

to remedy a "private wrong," thus its Motion to Amend is inappropriate, 

Second, even if this case were devoid of any contract, the analysis would not change. 

Rocanova stands for the proposition that a fraud claim is both necessary and sufficient to sustain 

a demand for pwtltive damages if the fraud is sufficiently egregious and aimed at the public 

generally. In New York University v. Continental Insurance Co., 662 N.E.2d 763 (N.Y. 1995), 

the New York Court of Appeals stated: "Where a lawsuit has its genesis in the contractual 

relationship between the parties, the threshold task for the court considering defendant's motion 

to dismiss a cause of action for punitive dam.ages is to identify a tort independent of the 

contract." 662 N.E.2d at 767 (citing Walker and Rocanova). The court explained that "a tort 

obligation is a duty imposed by law to avoid causing injury to others ... •apart from and 

independent of promises made and therefore apart from the manifested intention of the parties' to 
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a contract.'' Id. (citation omitted). Thus, if the tort must be in.dependent of the contract for a 

punitive damages award to lie, the tort - in this case, fraud - must be both necessary and 

sufficient to a demand for punitive damages. 

In fact, in response to the plaintiff's argument that the "public wrong" requirement does 

not apply to tort cases, but only to cases involving breach of contract (citing Borkowsla), the 

court jn W.S.A., Inc. v. ACA Corp.t No. 94 Civ. 1493(CSH), 1998 WL 635536, at *2 (S.D.N.Y. 

Sept. 15, 1998)1 found that "in the wake of Rocanova, the lower New York appellate courts have 

consistently applied the 'public wrong' rule to tort and contract cases alike." See also City of 

New York v. Coastal Oil N.Y., Inc., No. 96 Civ. 8667(RPP), 1999 WL 493355, at *14 (S.D.N.Y. 

July 12, 1999) ("While some courts have maintained, on the authority of [Borkowski] and Action 

S.A. v. Marc Rich & Co., 951 F.2d 504 (2d Cir. 1991), that the .. . "public wrong" requirement 

. . . does not apply to fraud claims1 Borkowski. and Action are no longer good law in light of 

Rocanova and New York University.") (intern.al citations omitted). 

III. The Court's Reliance On The Decision In MerrUJ Ly11c./J & Co. And The Slip 
Opinion In Probealtb Care Associates Is Misplaced. 

In the Court's Order, the Court cited Merrill Lynch & Co. v. Allegheny Energy, Inc., No. 

02 Civ. 7689(HB), 2003 WL 22795650, at "'1 (S.D.N.Y. Nov. 25, 2003), and the slip opinion in 

Prohealth Care Associates, LLP v_ April, No. 15830-03, 2004 WL 1872915 (N.Y. Sup. Ct. Aug. 

18, 2004), in support of its conclusion that New York's "public wrong" requirement does not 

apply to fraud claims unaccompanied by a breach of contract. 

In Merrill Lynch the court held that New York's "public wrong" requirement applied to 

the plaintiff's fraudulent inducement claim, but did not apply to the plaintiff's breach of 

fiduciary duty claim. This is a correct statement of New York law; a breach of fiduciary duty 
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claim justifies a corresponding claim for punitive damages without a showing of public hann.8 

But- as Walker v. Sheldon and its progeny demonstrate-New York law is equally clear that 

punitive damages are only pennitted in a fraud and deceit action ''where the ftaud, aimed at the 

public generally, is gross and involves high moral culpability." Walker, 179 N.E.2d at 499. 

The Court's reliance on Prohealth Care Associates, LLP v. April is also misplaced.9 

First, Prohealth is an unpublished slip opinion that has no precedential value. See Yellow Book 

of NY L.P. v. Dimilia, 729 N.Y.S.2d 286, 287 (N.Y, Dist. Ct. 2001) ("[U]npublished decisions or 

opinions have no precedential value other than the persuasiveness of thejr reasoning.") (internal 

quotations & citation omitted). 

Second, the Supreme Court of Nassau County (a trial court) overlooked the distinction 

between actions sounding in fraud and those sounding in breach of fiduciary duty for the 

plllposes of a New York punitive damages analysis. In Prohealth, the court held that Rocanova 

and New York University established the standard to be applied to sustain a claim for punitive 

damages in a contract action and were inapplicable to a plaintiff's claim for punitive damages 

based on fraud or breach of fiduciary duty. Prohealth, 2004 WL 1872915, at *9. The court 

based its holding exclusively on Sherry Associates v. Sherry-Netherland, Inc., 708 N.Y.S.2d 105 

(N.Y. App. Div. 2000), a case in which fraud is never mentioned; instead, the plaintiff alleged a 

breach of fiduciary duty. New York simply does not treat the torts of fraud and breach of 

:fiduciary duty equally when punitive damages are concerned. The trial court's decision in 

Prohealth is not controlling or persuasive. 

8 See, e.g., Wolfv. Rand, 685 N.Y.S.2d 708, 711 (N.Y. App. Div. 1999). Here there is no claim for breach of 
fiduciary duty and the origin of New York's rule is not an issue for Florida to resolve. 

9 Prohealth was not cited by either party in any of the punitive damages submissions to the Court. 

12 

16div-008953



1 1 / 30/ 2004 1 3:2 1 FAX 5 8 1 8 5 8  7388 CARLTON FIELDS WPB � 0 1 4 /0 1 7 

N. There Is More Than One Outcome Determinative Difference Between New York 
and Florida Law. 

In the Order the Court stated that "[b]ecause Morgan Stanley argued no other potentially 

outcome determinative difference between New York and Florida punitive damages law, Florida 

law controls.,, (Order at 2-3.) Respectfully, that is incorrect. 

In addition to the public wrong requirement, Morgan Stanley also argued that New York 

differs from Florida law in that punitive damages are only available for fraudulent conduct that 

evinces a high degree of moral twpitude and demonstrates such wanton dishonesty as to imply a 

aiminal indifference to civil obligations. Florida law allows for punitive damages without this 

showing. Morgan Stanley dedicated an entire subsection of its Opposition to this point. See Oct. 

229 2004 Morgan Stanley's Opp. to CPH's Mot. to Amend Its Compl. To Seek Punitive 

Damages at 18-20 (''Morgan Stanley Did Not Engage Jn Conduct That Evinces A High Degree 

of Moral Turpitude And Demonstrates Such Wanton Dishonesty As To Imply A Criminal 

Indifference To Civil Obligations."). 

New York law - unlike Florida law - does not permit punitive damages in the 

"ordinary', case of fraud. Compare Walker, 179 N.E,2d at 498 (recognizing that punitive 

damages "have been refused in the 'ordinary, fraud and deceit case") and Kelly v. Defoe Corp., 

636 N.Y.S.2d 123, 124 (N.Y. App. Div. 1996) ("It is well settled that punitive damages may not 

be awarded to redress a private wrong, and, accordingly, that such damages are not available in 

the •ordinary' fraud and deceit case.") (internal quotations & citation omitted) with First 

Interstate Dev. Corp. v. Ablenado, 511 So. 2d 536, 539 (Fla. 1987) ('.[P]roof of fraud sufficient 

to support compensatory damages necessarily is sufficient to create a jury question regarding 

punitive damages."), Under New York law, punitive damages are only available or the plaintiff 

has alleged fraudulent conduct that: (1) is "aimed at the public generally," and (2) evinces a 
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"high degree of moral tUl'pitude" and demonstrates ''such wanton dishonesty as to imply a 

criminal indifference to civil obligations." Walker, 1 79 N.E.2d at 499. 

Jn addition to the discussion presented in Morgan Stanley's Opposition to CPH's Motion 

To Amend, Morgan Stanley directs the Court's attention to Schlaifer Nance & Co. v. Estate of 

Warhol, 927 F. Supp. 650 (S.D.N.Y. 1 996), ajf'd 1 19 F.3d 9 1  (2d Cir. 1 997). In examining 

whether the fraud alleged by one sophisticated party against another was sufficiently egregious 

to justify a jury award of punitive damages, the court acknowledged that "[i]n some respect, all 

fraud contains an element of 'gross, wanton, or willful' conduct. Yet, of course, punitive 

damages should not be awarded in every case in which fraud is found." 927 F. Supp. at 664 

(citing Walker, 179 N.E.2d at 498-99). Construing the evidence in a light most favorable to the 

plaintiff, the court held that punitive damages should not have been awarded as a matter of law 

because, inter alia, "[plaintiff] was not a naive. innocent victim being preyed upon by defendants 

[but instead] a sophisticated, successful company represented by a large . . . law firm." Id. at 

666. The court further held that no reasonable juror could have found the requisite moral 

culpability for an award of punitive damages against the attorney who represented the primary 

defendant in the business deal with plaintiff- he was not a party to the agreement at issue and 

"was under no duty to 'blow the whistle' on his clients." Id. Ultimately, the court in Schlaifer 

granted judgment as a matter of law for defendants on both the punitive damages claim and the 

underlying fraud claim. Id. at 664. 

In sum, there is more than one material and outcome determinative difference between 

New York and Florida law. Florida allows claims for punitive damages based on "ordinary" 

fraud, while New York does not. New York imposes two additional requirements that CPH has 

not met in this case: (1) that there be a "public wrong," and (2) that the alleged fraud evince a 
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high degree of moral tmpitude and demonstrate such wanton dishonesty as to imply a criminal 

indifference to civil obligations. CPH has alleged nothing more than "ordinary" fraud and thus 

fails both additional elements of New York law. 

Conclusion 

"A trial court has inherent authority to reconsider . . . any of its interlocutory rulings prior 

to the entry of a final judgment or final order in the cause.'' Bettez v. City of Miami, 5 1 0  So. 2d 

1242, 1243 (Fla. 3d DCA 1987) (citations omitted). Morgan Stanley respectfully requests the 

Court exercise its inherent authority to reconsider its November 1 9, 2004 Order. 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

'VS, CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY'S RESPONSE TO MOTION TO COMPEL PRODUCTION OF 
DOCUMENTS RESPONSIVE TO SEVENTH REQUEST FOR PRODUCTION 

Defendant Morgan Stanley & Co. Inc. ("Morgan Stanley"), by and through its 

undersigned counsel responds to the Plaintiff's Motion to Compel Production of Documents 

Responsive to Seventh Request for Production and states as follows: 

FACTUAL BACKGROUND AND ARGUMENT 

On November 22, 2004, Morgan Stanley received the Court's Order granting Plaintiff's 

Motion to Am.end to seek the recovery of punitive damages. Within hours, Plaintiff demanded 

that Morgan Stanley produce all responsive documents to the Seventh Request for Production 

immediately. 

That same day, Plaintiff filed a Motion to Compel Production. However, Plaintiff failed 

to attach Morgan Stanley's Objections to the Seventh Request for Production. For the reasons 

set forth in Morgan Stanley's Objections to the Seventh Request for Production (a copy of which 

is attached hereto as Exhibit A) Morgan Stanley opposes Plaintiff's Motion to Compel. 

WP9#58689 l.l 
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WHEREFORE, Morgan Stanley respectfully requests that this Court deny Plaintiff's 

Motion to Compel Production of Documents Responsive to Seventh Request for Production and 

a.ward such other and further relief as is just and proper. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 
rill 

all counsel of record on the attached service list by facsimile and Federal Express on this � 
day of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington� D.C, 20005 
Telephone: (202) 879-5000 

Facsimile: (202} 879-5200 

Mark C. Hansen 
James M. Webster) ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W .• Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail; jianno@carltonfields.com 

BY: ��f 
JOSialliloJ Jr: 
Florida Bar No. 655351 

Counsel for Morgan Stanley & Co. Incorporated 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solory 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

CARLTON FIELDS WPB 141010/019 

SERVICE LIST 
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IN THE FlFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDJNGS, INC., 

Plaintiff, 

vs. 
CASE NO: CA 03-5045 AI 

DOROTHY H. WILKEN 

'MORGAN STANLEY & CO. INC., 
c5f�b\J�f 8i�r�;vfs9gff1" 

Defendant NOV 0 1 200't 
COPY I ORIGINAL 

RECEIVED FOR FILING 
MORGAN STANLEY'S OBJECTIONS TO 

COLEMAN (PARENT) HOLDINGS INC.'$ SEVENTH REQUEST 
FOR PRODUCTION OF DOCUMENTS 

Defendant� Morgan Stanley & Co. Inc. ("Morgan Stanley")� pursuant to Fla. R. Civ. P. 

Rules 1.280 and l.350, provides the following Responses and Objections to Plaintiff Coleman 

(Parent) Holdings Inc. 's Seventh Request for Production of Documents to Morgan Stanley & Co. 

Inc. ('4Document Requestj served via facsimile on Morgan Stanley on September 30, · 2004. As 

grounds therefore, Morgan Stanley states as follows: 

GENERAL OBJECTIONS 

The following General Objections apply to the Document Request in its entirety and 

apply to each and every Document Request as if fully set forth with respect to each Request: 

1. Morgan Stanley objects to the Document Request in its entirety to the extent that 

it seeks mat�rials protected from disclosure by the attomey-client privilege, the attorney-work-

product doctrine� the common-interest doctrine, or any other applicable constitutional, statutory, 

or common-law privilege, doctrine, immunity, or rule. Pursuant to the Agreed Order Regarding 

Enlargement of Time to Prepare Privilege Log dated Sept�ber 4, 2003, ·Morgan Stanley will 
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discovery immunity within 30 days after Morgan Stanley's production of the documents from 

which the documents have been withheld on grounds of privilege or discovery immunity. 

2. Morgan Stanley objects to the Docwnent Request because it seeks materials that 

are neither relevant nor likely to lead to the discovery of evidence related to Morgan Stanley's 

current net worth and to the subject matter of the pending action as framed by the pleamngs in 

the above-captioned consolidated actions. 

3. Morgan Stanley objects to the Document Request in its entirety to the extent that 

it seeks to impose obligations. including a continuing duty of supplementatio� different from, or 

in addition to, those provided in the Florida Rules of Civil Procedure, discovery guidelines of 

this Court, and applicable case law. 

4. Morgan Stanley objects to the Document Request in its entirety to the extent that 

it seeks the production of documents in the possession of third parties and not within Morgan 

Stanley's possessio� custody, or control. 

5. Morgan Stanley objects to the Document Request in its entirety to the extent that 

it see.ks the production of docwnents that are publicly available or otherwise equally accessible 

to both parties. including deposition transcripts and court records. 

6. It should not be inferred from the form or substance of any objection or response 

contained herein that documents responsive to any particular Request exist. 

7. Morgan Stanley's responses to CPH's Document Requests shall not be construed 

in any way as an admission that any definition provided by CPH is either factually correct or 

legally binding upon Morgan Stanley, or as a waiver of any of Morgan Stanley's objections, 

including, but not limited to, objections regarding discoverahility ru1d admissibility of 

documents. 

WPB#S8S216.2 2 
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8. Morgan Stanley's objections are based on its good-faith investigations and 

-discovery to date. Morgan Stanley expressly reserves the right to modify and supplement these 

objections. 

OBJECTIONS TO DEFINITIONS AND INSTRUCTIONS 

OBJECTIONS: Morgan Stanley incorporates by reference its objections to the 

definitions as set forth in Morgan St.anley's Objections to CPH's First, Second,� Fourth, 

Fifth, and Sixth Request for Production of Documents. In addition, Morgan - Stanley has the 

following specific objections: 

SPECIFIC OBJECTIONS AND RESPONSES 

DOcuMENT REQUEST NO. 1: All MS&Co.'s balance sheets and income statements 

for MS&Co. 's most recent fiscal year and for each ofMS&Co. 's last six quarters. 

RESPONSE: In addition to the general objections stated above, Morgan Stanley objects 

to the production of these documents tmtil CPH is permitted to seek the recovery of punitive 

damages from Morgan Stanley pursuant to Section 768. 72. Florida Statutes. Further, Morgan 

Stanley objects to this Request to the extent that it is overbroad and seeks documents that are not 

relevant to a determination of Morgan Stanley's current net worth. Zuckerman v. Robinson, 846 

So.2d 1257, 1260 (4th DCA 2003) (holding that an award of punitive damages is "limited by the 

current financial resources'' of the party being charged) (emphasis added) rev. denied, 868 So.2d 

524 (Fla. 2004). Here, Plaintiff improperly seeks financial information from Morgan Stanley's 

••1ast six quarters.,, These documents are not determinative of Morgan Stanley's current net 

worth. 

Morgan Stanley will not produce documents responsive to this Re.quest. 

WPB#585216.2 3 
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DOCUMENT REQUEST NO. 2: Documents sufficient to show MS&Co.'s net worth. 

income, revenue, profits, losses, and global holdings for each fiscal year between and including 

1998-2004. 

RESPONSE: In addition to the general objections stated above, Morgan Stanley objects 

to the production of these documents until CPH is permitted to seek the recovecy of punitive 

damages from Morgan Stanley pursuant to Section 768. 72, Florida Statutes. 

FUrther. Morgan Stanley objects to this Request on the ground that it seeks infonnation 

that is neither relevant nor likely to lead to the discovery of evidence related to Morgan Stanley• s 

current net worth. Morgan Stanley's financial infonnation for a seven year span is completely 

irrelevant to its current net worth. Zuckerman, 846 So.2d at 1260. Morgan Stanley further 

objects to this Request to the extent that it seeks information covered by the attorney-client 

privilege and the attorney-work-product doctrine, Additionally, Morgan Stanley objects to this 

Request on the grounds that it is vague and overbroad because it does not provide Morgan 

Stanley with any guidance as to what documents are "sufficient'' to demonstrate the items listed 

in the Request. Finally, Morgan Stanley objects to the production of auy documents related to its 

"global holdingsH because "global holdings" is not defined and is therefore vague and 

ambiguous. Under these circumstances, it is impossible for Morgan Stanley to determine which, 

if any, documents are responsive to Plaintiff's Request. 

Assuming that Plaintiff intends "global holdings'" to mean any entity owned or held by 

Morgan Stanley which exists outside the state of Florida, documents sufficient to demonstrate 

Morgan Stanley9s "global holdings" are irrelevant to any award of punitive damages. Any 

punitive damages that might theoretically be awarded by this Court "must be limited to unlawful 

conduct that has a nexus to the 'specific harm suffered by the plaintiff,, State Farm Mut . .Jns. 

WPB#S8S2 I 6..2. 4 

16div-008965



11/30/2004 1 3:03 FAX 581 858 7388 CARLTON FIELDS WPB 

- -
- J 

141018/018 

Co. v. Campbell, 538 U.S. 408, 422-23 (2003) (holding punitive damage award violated due 

process where defendant's unrelat� lawfult out-of-state conduct was used to determine amount 

of punitive damages); see also Liggett Group Inc. v. Engle, 853 So.2d 434, 456 (Fla. 3d DCA 

2003) (reversing punitive damage award where award was not based on underlying claim). 

Lawful out-of-state conduct may not be used as evidence to punish a defendant where that 

conduct has no relation to the underlying claim and is lawful where it occurred. Campbell, 538 

U.S. at 422-23. Morgan Stanley's global holdings have no relevance to the issues :framed by the 

pleadings in the instant case, which assert unlawful actions in Florida. Plaintiff has not asserted 

any nexus between Morgan Stanley's global holdings and the harm allegedly suffered by 

Plaintiff in Florida. Even if such a nexus existed, and it does nott Plaintiff has failed to assert 

that my conduct in connection with Morgan Stanleys global holdings was either unlawful or 

bore any relation to the hmn allegedly suffered by Plaintiff. Therefore, any information relevant 

to Morgan Stanley's global holdings to determine a potential award of punitive damages is 

irrelevant, and not likely to lead to the discovery of admissible evidence. Id.; Engle, 853 So.2d 

at456. 

Morgan Stanley will not produce documents responsive to this Request. 

�OCUMENT REQ..UEST NO. 3: All MS&Co. 's balance sheets1 income statements, and 

any other financial statements relating to MS&Co. ,s net worth, revenues, profitst losses, and global 

holdings that are created or edited during the time period between today's date through the date of 

trial in this matter. Documents responsive to this request must be tendered by MS&Co. on the first 

day of trial. 

WPB#S85216.2 5 
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RESPONSE: In addition to the general objections stated above, Morgan Stanley objects 

to the production of these until CPH is pennitted to seek the recovery of punitive damages from 

Morgan Stanley documents pursuant to Section 768. 72, Florida Statutes. Further, Morgan 

Stanley objects to this Request on the ground that it seeks information that is neither relevant nor 

likely to lead to the discovery of evidence related to Morgan Stanley's current net worth. 

Zuckerman. 846 So.2d at 1260. Morgan Stanley further objects to this Request to the extent that 

it seeks infonnation covered by the attorney-client privilege and the attorney-work-product 

doctrine. Additionally, Morgan Stanley objects to this Request on the grounds that it is vague 

and overbroad because it does not provide Morgan Stanley with any guidance as to what 

constitutes "any other financial statements.'" 

Finally, Morgan Stanley objects to the production of any documents related to its "global 

holdings" because "global holdings0 is not de.fined and is therefore vague and ambiguous. 

Under these circumstances, it is impossible for Morgan Stanley to determine which, if any, 

documents are responsive to Plaintiffs Request. 

Assuming that Plaintiff intends "global holdings'' to mean any entity owned or held by 

Morgan Stanley which exists outside the state of Florida, documents sufficient to demonstrate 

Morgan Stanley• s "'global holdings" are irrelevant to any award of punitive damages. Any 

punitive damages that might theoretically be awarded by this Court "must be limited to unlawful 

conduct that has a nexus to the "specific harm suffered by the plaintifru State Farm Mut. Ins. 

Co. v. Campbell. 538 U.S. 408, 422-23 (2003) (holding punitive damage award was excessive 

and violated due process where defendant's unrelated, lawful, out--of-state conduct was used to 

determine amount of punitive damages); see aho Liggett Group Inc. v. Engle, 853 So.2d 434, 

456 (Fla. 3d DCA 2003) (reversing punitive damage award where award was not based on 

WPB#SB5216.2 6 
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underlying claim). Lawful out-of-state conduct may not be used as evidence to punish a 

defendant where that conduct has no relation to the underlying claim and is lawful where it 

occmred. Campbell, 538 U.S. at 422-23. Morgan Stanley's global holdings have no relevance 

to the issues framed by the pleadings in the instant case, which assert unlawful actions in Florida. 

Plaintiff has not asserted any nexus between Morgan Stanley's global holdings and the hann 

allegedly suffered by Plaintiff in Florida. Even if such a nexus exjsted, and it does not, Plaintiff 

has failed to assert that any conduct in connection with Morgan Stanley's global holdings was 

either unlawful or bore any relation to the harm allegedly suffered by Plaintiff. Therefore, any 

information relevant to Morgan Stanley's global holdings to determine a potential award of 

punitive damages is irrelevant, and not likely to lead to the discovery of admissible evidence. 

Id.; Engle, 853 So.2d at 456. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

,� all counsel of record on the attached service list by facsimile and Federal Express on this J_ 

day of November, 2004. 

Thomas D. Yannucci, P .C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thom.aS A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: {202) 879-5200 
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CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Mark C. Hansen 
James M. Webster, m 
Rebecca A. Beynon 
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KELLOGGt HUBER, HANSEN, 
'l:ODD & EV ANS, P.L.L.C. 

Sumner· Square 
1615 M Street, N.W.� Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A.. 
2139 Palm Beach Lakes Blvd. 
West Pa.ltn Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 
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CARLTON FIELDS, P.A. 
ATTORNEYS AT LAW 

ESPERANIB 
222 LAKEVIEW AVENUE, SUITE 1400 

WEST PALM BEACH, FLORfPA 33401·6149 

MAILING ADDRESS 
P.O. BOX 150, WEST PALM BEACH, PL 33402-0150 

TEL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

Date: November 30, 2004 I Phone Number I Fax Number 

To: Jack Scarola (561) 686-6300 (561) 684-5816 

Jerold Solovy/Michael Brody (312) 222-9350 (312) 840w7711 

Thomas Clare (202) 879-5993 (202) 879-5200 

Rebecca Beynon/Mark Hansen (202) 326-7900 (202) 326-7999 

From: Joyce Dillatd, CLA (561) 659-7070 (561) 659-7368 

ClientJMatter No.: 47877/14092 Employee No.: 

Total Number of P11Res BeinR Transmitted, Includin2 Cover Sheet: 19 

Message: 

Coleman v. Morgan Stanley & Co .• Inc. 

To follow please find a copy of Morgan Stanley's Response to CPH's Motion for a Finding of 
Contempt regarding Sixth Request for Admissions and Morgan Stanley's Response to. CPH's 
Motion to Compel Production of Documents Responsive to Seventh Request for Production. 
Please add a copy of these responses to your copy of the December 3rd CMC binder under tabs 
14 and 9 respectively. Thank you. 

Dorigi11al to follow Via Regular Mail, CJ Original will Not be Sent rlorlglnal w/llfol/6w via Overnight Courier 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

The information contained in this facsimile message is atromey privileged and confidential infonnation intended only for the use of rlte individual or 
entity named above. If the reader of this message is not lhe intended recipient, you are hereby notified that any diaseminacian, distribution or copy of 
this communication i5 strictly proh!"bio:d. If you have received rhi5 cammunication in error, please immediat.ely noli:fy us by telephone (if long 
dfatancc, pl�c call collect) and return the original ITICIWISC to I.IS at the above address via !he U.S. PD1ital Service. Thank yo11 . 

........ , ................................••.••..••••...............................•..•..•..•........... 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US JMMEDIATEL Y AT'. 
(561) 659-7070 

TELECOPIER OPERATOR: --------�-----------------

WPB#566762.3 CARL T 0 N F IE L D S, P • A . 

TAMPA O.RU\NDO TALLAHASSEE WfiST 'f'ALM BEACH ST. PETERSBURG MIAMI 
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IN THE FIFTEENTH nIDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY'S RESPONSE TO PLAINTIFF'S 
MOTION FOR A FINDING OF CONTEMPT AND FOR OTHER 

RELIEF DUE TO MORGAN STANLEY'S DISREGARD OF COURT ORDER 
(SIXTH REQUEST FOR ADMISSIONS) 

Defendant Morgan Stanley & Co. Inc. ("Morgan Stanley''), by and through its 

undersigned counsel responds to the Plaintiffs Motion for a Finding of Contempt, etc. relating to 

Plaintiff's Sixth Request for Admissions and states as follows: 

FACTUAL BACKGROUND 

On October 22, 2004, Plaintiff served its Sixth Request for Admissions (''Sixth RFA's"), 

As Morgan Stanley has presented to the Court, the Sixth RFA's have eight separate requests for 

hundreds of deposition exhibits concerning the authenticity of various deposition exhibits and 

totals over 2300 requests. 

On November 16, 2004, the Court heard argument on Morgan Stanley's Motion for 

Protective Order concerning the Sixth RFA's. Thereafter, on November 17, 2004, the Court 

entered an Order denying Morgan Stanley's Motion. Morgan Stanley did not receive the Court's 

Order until November 19, 2004. 

WPB#586B90. I 
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On November 22, 2004, Morgan Stanley seived its response to the Sixth RF A's, a copy 

of which is attached to Plaintiff's Motion. However, prior to receiving Morgan Stanley's 

Response to the Sixth RFA's, Plaintiff unilaterally noticed a deposition for a corporate 

representative pursuant to Fla.R.Civ.P., Rule 1.310(b)(6) to testify about each and every 

document that is the subject of the Sixth RF A's. The deposition was scheduled to occur less than 

48 hours later in New York City. 

On November 23, 2004, Morgan Stanley served its Motion for Protective Order 

concerning the deposition notice alleging that it was overbroad and harassing because Morgan 

Stanley had admitted a substantial number of Plaintiff's Requests in its response to the Sixth 

RFA's and that insufficient notice was provided to Morgan Stanley. 

ARGUMENT 

Plaintiff's Motion for Contempt is insufficient because no evidentiary basis is set forth to 

establish that Morgan Stanley or its counsel intentionally and deliberately disobeyed the Court 

order attached to Plaintiffs Motion. Upon receipt of the Court's order on November 19, 2004, 

Morgan Stanley began preparing its response to the Sixth RF A's and promptly served them upon 

PlaintiWs counsel in accordance with the Court's Order. Thus. there has been no violation of the 

order concerning the Sixth RFA' s. Notwithstanding, the remaining arguments in Plaintiff's 

Motion for Contempt are also insufficient. 

I. Plaintiff provided insufficient notice 

As this Court is aware, the standards of professional courtesy require at least 1 O business 

days notice for an out of state deposition. Morgan Stanley was provided with less than 48 hours 

notice to produce a witness on the day before Thanksgiving. Plaintiff's only response to the lack 

of notice is that the parties were faced with a November 24, 2004 discovery deadline. This 

2 
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argument is unavailing for several reasons. The discovery sought by the Sixth RFA's does not 

relate to the merits of the factual allegations in the pleadings; rather, it addresses the 

admissibility of documents. There will be no prejudice to any party if this discovery is taken 

shortly after the discovery deadline. 

To the extent Plaintiffs Motion relates to the failure to complete this discovery by the 

deadline, this argwnent is also unavailing. The parties have, in fact, completed the vast majority 

of the fact discovery prior to the deadline. It is not unusual for a certain amount of discovery to 

be taken after a discovery deadline. In fact� since the trial is still months away, Plaintiff cannot 

demonstrate any prejudice if this discovery was taken after the deadline. 1 The failure to 

complete a certain amount of discovery prior to the discovery deadline does not justify a finding 

of contempt as requested by Plaintiff. At most, Plaintiff would be entitled to an order compelling 

the deposition subject to any limitations imposed by the Court. 

II. Plaintiff's deposition notice is overbroad and harassing 

Plaintiff's November 22nd deposition notice requests a cOl'porate representative to address 

each and every document that is the subject of the Sixth RFA ·s because the notice was served 

prior to receipt of Morgan Stanley's responses to the Sixth RFA's. Had Plaintiff waited for 

Morgan Stanley's response, Plaintiff would have learned that Morgan Stanley admitted request 1 

(authenticity) and request 8 (authorship) of the vast majority of the documents. Consequently, 

there is no need for a corporate representative to address those documents. Nonetheless, Plaintiff 

continues to demand a corporate representative to address the authenticity and authorship of 

documents for which admissions have already been made. Clearly, this continuing demand is 

intended solely to annoy or harass Morgan Stanley in violation of Rule 1.280. Moreover, a 

corporate representative will not assist in the situations where authenticity or ownership was not 

1 In fact, numerous depositions have been scheduled after the discovery deadline in this action. 
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admitted because Morgan Stanley has no knowledge as to whether the documents are authentic 

or the authorship of the documents. Consequently, a corporate representative can do no more 

than to say: "I don't know.•• 

III. Morgan Stanley has explained the basis for its objection and is not otherwise 
required to explain its denial. 

Plaintiff asserts that Morgan Stanley did not explain its basis for objections in its 

response. A simple review of Morgan Stanley's response reveals that this statement is not 

" 

accurate. In paragraph 5 of the Initial Objections in the response, Morgan Stanley states: "In 

instances where Morgan Stanley admits to Request One and Request Eight for a document, 

Morgan Stanley objects to the remaining Requests related to the same document because such 

Requests are redundant, unduly burdensome and harassing." Obviously, Morgan Stanley has in 

fact explained the basis for its objections. 

Plaintiff also complains that Morgan Stanley did not explain its denial of certain requests. 

As the Court is aware, a party is not required to explain the reasons for its denials of an 

admission. Therefore, this assertion has no relevance to Plaintiff's Motion for Contempt. 

CONCLUSION 

The pmpose of civil contempt is to obtain compliance with a Court Order not to punish, 

See e.g., Rose v_ Ford, 831 So.2d 763 (Fla. 4th DCA 2002) and cases cited therein. Plaintiffs 

Motion for Contempt is simply another attempt in a long series to divert attention from the merits 

of this action. Morgan Stanley respectfully requests that this Court deny the Motion for 

Contempt and award such other and further relief as is just and proper. 

4 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

� 
all counsel of record on the attached service list by facsimile and Federal Express on this &?,_ 
day of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 6 1 8349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: �� 
Jos h Janno, Jr. F .. 
Florida Bar No. 655351 

Counsel for Morgan Stanley & Co. Incorporated 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 
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Client Number: 

Chicago 
Dallas 
Washington, DC 

(202) 879-5200 
(202) 879-5993 

(561) 659-7368 
(561) 659-7070 

(561) 684-5816 (before 5 PM) 
(561) 686-6350, Ext. 140 

(202) 326-7999 
(202) 326-7900 

41198-10003 

Important: This message is intended only fpr the use of the individual or entity to which it is a�dressed, and may contain infonnation that is jlttomey 
work product, privileged, confidential, and ex�mpt from djsclosure under applicable law. lfthe relJ<ler of this message is not the intended recipifnt, or the 
employee or agent responsible for delivering �e message to the intended recipient, you are hereb� notified that any dissemination, distribution, or copying 
of this communication is strictly prohibited. If you have received this communication in error, ple!Jse notify us inmediately by telephone, and r�tum the 
original message to us at the above address vi' postal service. Thank you. i. 

Total number of pages including this cover sheet: {p 
If you do not receive all pages, please call: 312 222-9350 

Secretary: Caryn Jo Geisler 

Time Sent: 

Extension: 6490 

16div-008979
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"1ENNER&BLOCK 

December 1, 2004 

By Telecopy 

Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Tom: 

Jenner & Block L!.P 

One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 
wwwjenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, DC 

I write concerning our long-standing Rule 1.3 l 0 deposition notice concerning the MSSF loan 
history. You proposed that Morgan Stanley provide a written submission in lieu of the 
deposition. You have provided neither a written submission nor a date for the deposition, 
although you have promised that we would receive Morgan Stanley documents on this topic thi� 

week. Accordingly, I enclose a notice of deposition setting this deposition for December 7, 

2004. 

Very truly yours, 

�7.� 
Mich�l T. Brody { 
MTB:Fjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHI<;:AGO_l 185420_1 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 Al 

vs. 

�ORGAN STANLEY & CO., INC., 
I Defendant. 

AMENDED NOTICE OF TAiaNG VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 · 

Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Sulte 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& Ev ANS, P .L.L.C. 
Sumner Square, 161 S M Street 
N.W., Suite 400 
Washington, D.C. 20036 .. 3209 

PLEASE TAKE NOTICE th�t Coleman (Parent) Holdings Inc. will take the depositiQn 
upon oral examination of the following. party pursuant to Florida Rule of Civil Procedure 1.310 
on the dates set forth below: 

DEPONENT 
Morgan Stanley & Co., Inc. op topics 
identified on Exhibit A. 

DATE AND TIME 
December 7, 2f04 at 2:00 p.m. 

The deposition will be conducted at Esquire Deposition �ervices, 216 E. 45th Street, �th 
floor, Ne� York, New �or� 10017. 

.
The depo�ition wi� 

.
�e reco:ded by video�pe apd 

stenographic means. The v1d9ogr�pher will b� �sqwre Depos1t1f n
. 
Serv1c�s. The deposition \Vl�l 

be taken before a person authorized to administer oaths and twill contmue day to day unul 
I 

completed. ' 

With respect to the deposition identified above, please designate one or more officers, 
directors, managing agents, or other persons to testify on your behalf and state the matters on 

which each person designated will testify. 

16div-008981
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List this 1st day of December 2004. 

Dated: December 1, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

�y:�I � 
. One oflts AttOmeYS 

Jack Scarola . 

SEARCY DENNEY SCAROLA BARNHART 
& SHIPLEY P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-

16div-008982
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JENNER & BLOCK 

. SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

*omas A. Clare, Esq. 
RKLAND & ELLIS, LLP 
5 Fifteenth Street, N.W. 

Suite 1200 
Washington, D.C. 20005 

Joseph Iarmo, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

3125270484 P.05/06 

16div-008983
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Exhibit A 

CORPORATE DEPOSITION TOPICS 

1. All amounts lent in connection with, advanced on, charged to, assessed against, paid on, 
received from or on behalf of, credited to or on behalf of, or applied to any loans to, Sunbeam or 

AHI, or any debts payable by Sunbeam or AHI, to MSSF or any affiliate of MSSF, or in which 
MSSF or any affiliate of MSSF has participated or held any interest. 

2. The balance(s) due after each advance, charge, payment, credit, or other transaction 
referred to in topic number 1, above. 

TOTRL P.06 
16div-008984
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FAX TRANSMITTAL 

Date: December 1, 2004 

To: Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

John Scarola, Esq. 

Mark C. Hansen, Esq. 

From: Michael T. Brody 
312 923-2711 

Employee Number: 

312 527 0484 P.01/05 

JENNER&BLOCK 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312 222-9350 
wwwjenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: (202) 879-5200 
Voice: (202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Fax: (561) 684-5816 (before 5 PM) 
Voice: (561) 686-6350, Ext. 140 

Fax: (202) 326-7999 
Voice: (202) 326-7900 

Client Number: 41198-10003 

Important: This message is intended only for the use Qflhe individual or entity to which it is addressed, and may contain information that is pttorney 
work product, privileged, confidential, and exempt from dis�losure 11Dder applicable law. lfthe reader of this message is not the intended recipi,mt, or the 
employee or agent responsible for delivering tie message't(! the intended recipient, you are hereby notified that any dissemination, distribution, or copying 
of this communication is strictly prohibited. If you have received this communication in error, please notify us inmediately by telephone, and return the 
original message to us at the above address via postal ser\r�. Thank you. 

·Message: 

i 
,. 

Total number of pages including this cover sheet: S 
If you do not receive all pages, please call: 312 222-93 50 

Secretary: Caryn Jo Geisler 

Time Sent: 

Sent By: 

Extension: 6490 

16div-008985
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December 1, 2004 

By Telecopy 

Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

JENNER AND BLOCK LLP 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Tom: 

312 527 0484 P.02/05 

JENNER&BLOCK 

Jenner & Block LLP 

One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 
wwwJenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, DC 

I write concerning the court-ordered depositions of Messrs. Perella, Scott, Fiedorek, and Abdel .. 
Meguid. At your request, we agreed to conduct these depositions after the November 24, 2004 
cut-off for fact discovery established by the Court upon your express agreement that the 
depositions would be completed on or before December 10, 2004. 

1. I enclose a notice of deposition for Mr. Perella. As stated in my letter of November 24, 
2004, we will accommodate Mr. Perella's request to begin his deposition at 3:00 p.m. on 
December 8, 2004 with the understanding that Mr. Perella will continue his deposition into the 
evening hours until his deposition is complete. 

2. Mr. Scott is under subppena. We repeatedly have requestod that you provide a date for 
this deposition. You advised ql.e on the telephone that you intenctfd to offer Mr. Scott on 
December 9, 2004 in New YorJc. I enclose a notice of depositioqSor Mr. Scott on the date you 
suggested. We had previously;1Jigreed to conduct this deposition ,t Kirkland & Ellis or Morgan 
Stanley, ifrequested by the witµess. We remain willing to move jhe location of the deposition Jr 
accord with our prior agreeme�t. �. 

' 

3. Despite our specific request that you make Mr. Abdel-Mefiiid and Mr. Fiedorek availabfe 
for deposition between Dece�er 7 and December 10, you insteaP, proposed dates of · 

November 30, 2004 and December 6, 2004. Accordingly, we now notice their depositions for 
December 9, 2004 and December IO, 2004, respectively. 

Very truly yours, 

'V\.M.L....Q.. 7. �l Michael T. Brody 

MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CH!CAGO_l 185344_1 
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THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 Al 

VS. 

MORGAN STANLEY & CO., INC., 
Defendant. 

����������������---'/ 
MORGAN STANLEY SENIOR FUNDING, INC., CASE NO. CA 03-5165 AI 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
et al., 

Defendants. 

AMENDED NOTICE OFT AKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& Ev ANS, P .L.L.C. 
Sumner Square, 1615 M Street 
N. W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
deposition upon oral examinatfpn of the following witnesses pur�pant to Florida Rule of Civil 
Procedure 1.310 on the dates apd times set forth below: 

DEPONENT DATE AND TIME 
Tarek Abdel-Meguid December 7, 2004 at 9:30 a.m. 

Joseph Perella December 8, 2004 at 3 :00 p.m 

Robert Scott December 9, 2004 at 10:00 a.m. 

Bruce Fiedorek December 10, 2004 at 9:30 a.m. 

The depositions of Messrs. Abdel-Meguid and Perella will be conducted at Morgan 
Stanley, 1585 Broadway, New York NY, 10036. Mr. Fiedorek's deposition will be conducted at 

Kirkland & Ellis LLP, Citigroup Center, 153 East 53rd Street, New York, NY 10036. Mr. 

CH!CAGO_l 185330_! 

16div-008987
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Scott's deposition will be conducted at Esquire Deposition Services, 216 East 45th Street, New 
York, NY 10017. The depositions will be recorded by videotape and stenographic means. The 
videographer will be Esquire Deposition Services. The depositions will be taken before a person 
authorized to administer oaths and will continue day to day until completed. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and federal express to all counsel on the attached Service List this I st day of December 
2004. 

Dated: December 1, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

CHICAGO_l 185330_1 

COLEMAN (PARENT) HOLDINGS INC. 

By�1 
One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

2 
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

CHICAGO_l 185330_1 
3 

312 527 0484 P.05/05 
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FAX TRANSMITTAL 

Date: December 2, 2004 

To: Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

John Scarola, Esq. 

Mark C. Hansen, Esq. 

From: Michael T. Brody 
312 923-2711 

Employee Number: 

312 527 0484 F'.01/C17 

JENNER&BLOCK 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312 222-9350 
wwwjenner.com 

Chicago 
Dallas 
Washingcon, DC 

Fax: (202) 879-5200 
Voice: (202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Fax: (561) 684-5816 (before 5 PM) 
Voice: (561) 686-6350, Ext. 140 

Fax: (202) 326-7999 
Voice: (202) 326-7900 

Client Number: 41198-10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain information that is attorney 
work product, privileged, confidential, and exempt from disclosure Wlder applicable law. If the reader of this message is not the intended recipien� or the 
employee or agent responsible for delivering die message to the intended recipient, you are hereby notified that any dissemination, distribution, or copying 
of this communication is strictly prohibited. Ifyou have received this communication in error, please notify us imnediately by telephone, and return the 
original message to us at the above address via postal service. Thank you. 

Message: 

Total number of pages including this cover sheet: 1 Time Sent: 

If you do not receive all pages, please call: 312 222-9350 Sent By: 

Secretary: Caryn Jo Geisler Extension: 6490 

16div-008990
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December 2, 2004 

By Telecopy 

Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

JENNER AND BLOCK LLP 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Tom: 

312 527 0484 P.02/07 

JENNER&BLOCK 

Jenner & Block LLP 

One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 
wwwJenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 

mbrody@jenner.com 

Ch icago 
Dallas 
Washington, oc 

We accept the dates and locations you offered in your December l, 2004 letter for Messrs. Scott, 
Abdel-Meguid, and Fiedorek with the understanding that those witnesses will stay into the 
evening, if needed, until"their depositions are completed. We have advised you before that we 
will not prolong these depositions unduly. However, we intend to complete them in one session. 

As for Ms. Porat, we are disappointed that you have offered only a second half-day for the 
continuation of her deposition. Ms. Porat's testimony that she routinely works 12-hour days 
demonstrates that she is able to sit for deposition at longer than half-day increments. 
Nevertheless, we accept the half-day you have off�red with the understanding that we 
undoubtedly will need additional time to complete Ms. Porat's deposition in her individual and 
corporate representative capacities. Please propose additional dates now for Ms. Porat's 
deposition so that we may be sure to complete her deposition soon. 

I enclose amended notices of deposition for these witnesses, as well as Mr. Perella, whose 
deposition has previously been arranged. 

Very truly yours, 

� 7.� 
Michael T. Brody { 

MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAG0_! 185889_1 
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THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 

N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 

deposition upon oral examination of the following witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates and times set forth below: 

DEPONENT DATE AND TIME 

Bruce Fiedorek December 6, 2004 at 1 :00 p.m. 

Joseph Perella December 8, 2004 at 3 :00 p.rn 

Robert Scott December 9, 2004 at 10:00 a.m. 

Tarek Abdel-Meguid December 14, 2004 at I :00 p.m. , 

The depositions of Messrs. Scott, Abdel-Meguid, and Perella will be conducted at 
Morgan Stanley, 1585 Broadway, New York NY, 10036. Mr. Fiedorek's deposition will be 
conducted at Kirkland & Ellis LLP, Citigroup Center, 153 East 53rd Street, New York, NY 
10036. The depositions will be recorded by videotape and stenographic means. The 
videographer will be Esquire Deposition Services. The depositions will be taken before a person 

authorized to administer oaths and will continue day to day until completed. 

CHICAGO_l 185330_1 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and federal express to all counsel on the attached Service List this 2nd day of 
December 2004. 

Dated: December 2, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 606 1 1  
(312) 222-9350 

CHICAGO_l 185330_1 

COLEMAN (PARENT) HOLDINGS INC. 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

2 

16div-008993
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P .L.L.C. 

Sumner Square, 1615 M StreetN.W. 
Suite 400 
Washington. D.C. 20036-3209 

Thomas A. Clare, Esq. 

KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

CHICAG0_1185330_1 
3 

312 527 0484 F'. 05/07 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

NOTICE OF TAiaNG VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

&EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings Inc. will take the continued 
deposition upon oral examination of Ruth Porat on December 10, 2004 at 1 :00 p.m. 

The deposition will be conducted at Esquire Deposition Services, 216 E. 45th Street, 8th 

floor, New York, New York 10017. The deposition will be recorded by videotape and 
stenographic means. The videographer will be Esquire Deposition Services. The deposition will 
be taken before a person authorized to administer oaths and will continue day to day until 
completed. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and Federal Express to all counsel on the attached Service List this 2nd day of 
December 2004. 

Dated: December 2, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

B�� 
One. of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

16div-008995
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

'jfhomas A. Clare, Esq. 
1<nu<LAND & ELLIS, LLP 
�55 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm B�ach, FL 33401 

312 527 0484 P.07/07 

TIJTRL F' . C:i? 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON MORGAN STANLEY & CO. INCORPORATED'S MOTION FOR 

RECONSIDERATION OF THE COURT'S ORDER GRANTING COLEMAN 

(PARENT) HOLDINGS INC.'S MOTION TO AMEND ITS COMPLAINT TO SEEK 

PUNITIVE DAMAGES 

THIS CAUSE came before the Court, in Chambers, on Morgan Stanley & Co. 

Incorporated's Motion for Reconsideration of the Court's Order Granting Coleman (Parent) 

Holdings Inc.'s Motion to Amend Its Complaint to Seek Punitive Damages. Based on a 

review of the Motion, it is 

ORDERED AND ADJUDGED that Morgan Stanley & Co. Incorporated's Motion for 

Reconsideration of the Court's Order Granting Coleman (Parent) Holdings Inc.'s Motion to 

Amend Its Complaint to Seek Punitive Damages is De e . 

DONE AND ORDERED in West Palm B ch, alm Beach County, Florida this ;1-

day of December, 2004. 

copies furnished: 

Jos.eph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

ELIZABETH T. MAASS 
Circuit Court Judge 

16div-008997



John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, II 60611 

Mark C. Hansen, Esq. 

1615.M Street, NW, Suite 400 

Washington, DC 20036 

.. 

16div-008998



IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH 

COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

ORDER DENYING COLEMAN (PARENT) HOLDINGS INC.'S 
MOTION FOR A FINDING OF CONTEMPT AND FOR OTHER RELIEF 

DUE TO MORGAN STANLEY'S REFUSAL TO COMPLY WITH COURT ORDER 

THIS CAUSE having come before the Court on December 3, 2004 upon Coleman 

(Parent) Holdings Inc.'s Motion for a Finding of Contempt and for Other Relief due to Morgan 

Stanley's Refusal to Comply with Court Order, and the Court having heard argument of counsel 

and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Coleman (Parent) Holdings Inc.'s Motion for a Finding of Contempt and for Other Relief 

due to Morgan Stanley's Refusal to Comply with Court Order is DENIED as moot. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this __ 

day of December, 2004. 

Wl'll#5850'!75 

SIGNED & 0,ATEO 

DEC 0 3 2004 

JUDGE ELIZABETH r MAAS'-
ELIZABETH T. MAASS 

1 

Circuit Court Judge 
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 

Order Denying CHP's Motion to Enforce Stipulation Concerning 

Purported Misrepresentations and Omissions 

Page 2 

2 
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COLEMAN (PARENT) HOLDINGS, INC. , 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON ARTHUR ANDERSEN LLP'S OPPOSITION TO PLAINTIFF 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO C01\1PEL NON-PARTY 

ARTHUR ANDERSEN LLP TO COMPLY WITH SUBPOENA FOR CUSTODIAN 

OF RECORDS DEPOSITION 

THIS CAUSE came before the Court December 3, 2004 on Arthur Andersen LLP's 

Opposition to Plaintiff Coleman (Parent) Holdings, Inc.'s Motion to Compel Non-Party 

Arthur Andersen LLP to Comply with Subpoena for Custodian of Records Deposition, 

which the Court elects to treat as including a Motion for Protective Order, with all counsel 

and counsel for Arthur Andersen LL P present. Based on the foregoing and the proceedings 

before the Court, it is 

ORDERED AND ADJUDGED that Arthur Andersen LLP's Motion for Protective 

Order is Denied. The Court determines that the deposition sought is reasonably related to 

the issues in this cause, but declines to enforce an Illinois subpoena. It is fmiher 

ORDERED AND ADJUDGED that on or before December I 0, 2004 counsel for the 

parties shall confer and attempt to stipulate to the authenticity, source, creation, use, 

maintenance, and business purpose of the documents on which Coleman seeks to depose an 

Arthur Andersen representative. 

DONE AND ORDERED in West Palm Bea , alm Beach County, Florida this 

day of December, 2004. 

ELIZABETH T. MAASS 

Circuit Court Judge 

16div-009001



copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 
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COLEMAN (PARENT) HOLDINGS, INC. , 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defcndant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S MOTION FOR A FINDING 

OF CONTEMPT AND FOR OTHER RELIEF DUE TO MORGAN STANLEY'S 

DISREGARD OF COURT ORDER 

THIS CAUSE came before the Comi December 3, 2004 on Coleman (Parent) 

Holdings, Inc.'s Motion for a Finding of Contempt and for Other Relief Due to Morgan 

Stanley's Disregard of Court Order, which the Court elects to treat as including a Motion to 

Compel, with all counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that by December 10, 2004 CPH shall notify Morgan 

Stanley in writing which of the documents for which Morgan Stanley admitted both 

paragraphs 1 and 8 of CPH's Sixth Set of Requests for Admission that CPH continues to 

require responses to the remaining requests. It is further 

ORDERED AND ADJUDGED that Coleman (Parent) Holdings, Inc.'s Motion to 

Compel is Granted. Morgan Stanley's Objections to CPH's Sixth Set of Requests for 

Admission are overruled. Morgan Stanley shall admit or deny the requests objected to, 

excluding requests directed to those documents listed by CPH under the above paragraph, by 

December 17, 2004. It is further 

ORDERED AND ADJUDGED that Morgan Stanley shall produce a deposition 

witness in accordance with CPH's Notice of Taking Depositions the week of December 20, 
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2004, to be deposed on the listed topics for those documents (i) not included in the list 

generated by CPH in accordance with this Order; and (ii) for which Morgan Stanley denied 

either paragraph 1, 8, or both. 

DONE AND ORDERED in West Palm Be ' Palm Beach County, Florida this 

day of December, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1 400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 606 1 1 

ELIZABETH T. MAASS 

Circuit Court Judge 

--s--
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN ST AN LEY & CO., INC., 

Defcndant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO ENFORCE 

STIPULATION CONCERNING PURPORTED MISREPRESENTATIONS AND 

OMISSIONS AND PLAINTIFF'S ORE TENUS MOTION IN LIMINE 

THIS CAUS E came before the Court December 3, 2004 on Coleman (Parent) 

Holdings, Inc.'s Motion to Enforce Stipulation Concerning Purported Misrepresentations 

and Omissions and Plaintiffs ore tenus Motion in Limine, with all counsel present. Based 

on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Coleman (Parent) Holdings, Inc.'s Motion to 

Enforce Stipulation Concerning Purported Misrepresentations and Omissions is Granted, in 

part. "(A)nd on synergy analyses which MS & Co. received from CPH" is hereby deleted by 

interlineation from paragraph 43 of MS & Co.'s Amended Answer and Amended 

Affirmative Defenses. It is further 

ORDERED AND ADJUDGED that Plaintiffs ore ten us Motion in Limine is 

Granted. No party shall argue or attempt to place before the jury evidence that CPH, its 

parents, subsidiaries, employees, officers, or affiliates, made misrepresentations or 

omissions to MS & Co., its parents, subsidiaries, employees, officers, or affiliates, in 

connection with the transaction forming the subject matter of this case without first 

proffering the good faith basis to believe the matter is relevant and otherwise admissible 
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outside the jury's presence. 

DONE AND ORDERED in West Palm Beach Beach County, Florida this 3 ---

day of December, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 3340 1 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, II 60611 

ELIZABETH T. MAASS 

Circuit Comi Judge 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON THE PARTIES' JOINT ORE TENUS MOTION TO EXTEND TIME TO 

APPOINT MEDIATOR 

THIS CAUSE came before the Court December 3, 2004 on the parties' Joint ore tenus 

Motion to Extend Time to Appoint Mediator, with all counsel present.. Based on the proceedings 

before the Court, it is 

ORDERED AND ADJUDGED that the pariies' Joint ore tenus Motion to Extend Time to 

Appoint Mediator is Granted. The parties shall select a mediator by December 10, 2004 or, if no 

agreement can be reached, serve a Notice of Impasse. 

DONE AND ORDERED in West Palm Beach, Pa 

December, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 60611 

Circuit Court Judge 
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COLEMAN (PARENT) H OLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

---------------
I 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON DEFENDANT MORGAN STANLEY & CO., INC.'S l\10TION FOR 

PROTECTIVE ORDER 

THIS CAUSE came before the Court December 3, 2004 on Defendant Morgan 

Stanley & Co., Inc.'s Motion for Protective Order, with all counsel present. Based on the 

proceedings before the Court, it is 

ORDERED AND ADJUDGED that paragraphs I and 11 of Defendant Morgan 

Stanley & Co., Inc.'s Motion for Protective Order arc Denied, as moot. It is further 

ORDERED AND ADJUDGED that paragraph Ill of Defendant Morgan Stanley & 

Co., Inc.'s Motion for Protective Order is Denied, except as modified by the Court's 

December 3, 2004 Order on Coleman (Parent) Holdings, Inc.'s Motion for a Finding of 

Contempt and for Other Relief due to Morgan Stanley's Disregard of Court Order. It is 

further 

ORDERED AND ADJUDGED that paragraph IV of Defendant Morgan Stanley & 

Co., Inc.'s Motion for Protective Order is Denied. 

DON E  AND ORDERED in West Palm Bea 1, aim Beach County, Florida this �--

day of December, 2004. 

ELIZABETH T. MAASS 

Circuit Court Judge 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defcndant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON MORGAN STANLEY & CO. INCORPORATED'S 

REMOVE CONFIDENTIALITY DESIGNATIONS 

THIS CAUSE came before the Court December 3, 2004 on Morgan Stanley & Co. 

Incorporated's Motion to Remove Confidentiality Designations, with all counsel and counsel 

for A1ihur Andersen present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Morgan Stanley & Co. Incorporated's Motion to 

fid 
. 1. . . . 

d 
�����l�-.\:t��,.��t.ir·�t·�·,..·.·t"i:�t;i.:1;�··':r . .  �.7:::: ,.�_ .. . .... �.��J.,·. �1·;: 

Remove Con 1 entla 1ty Designations 1s Grante . �(�.@�� ,($JZ�;:':l$::.\.!li:f¢��:t��:!© 411t;caHifie,s'�.\\ 

·rtifk'1J1'ah:@l��ti�:B�14!.(Ji})1°(�f\;��i���:ttr�6t?�fi�·:���::··:··»! 
DONE AND ORDERED in West Palm Beae Beach County, Florida this � 

day of December, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Y annueci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

ELIZABETH T. MAASS 

Circuit Comi Judge 
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John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

\Vest Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, Il 60611 

Mark C. Hansen, Esq. 

1615 M Street, NW, Suite 400 

Washington, DC 20036 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

M ORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff( s ), 

vs. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 A I  

MAC ANDREWS & FORBES HOLDINGS, INC.., 

Defendant(s). 

ORDER ON NON-PARTY SUNBEA!VI'S J\IOTION FOR PROTECTIVE ORDER ON 

RECORDS CUSTODIAN DEPOSITION 

THIS CAUSE came before the Court December 3, 2004 on Non-Party Sunbeam's Motion 

for Protective Order on Records Custodian Deposition, with all counsel and counsel for Sunbeam 

present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Non-Party Sunbeam's Motion for Protective Order on 

Records Custodian Deposition is Granted, in part. On or before December 17, 2004 counsel for 

Sunbeam and the parties shall confer and attempt to reach stipulations as to the authenticity, source, 

creation, use, maintenance, and business purpose for each document. If the parties are unable to 

reach a stipulation as to any document, the records custodian deposition shall be taken the week of 

December 20, 2004. 

DONE AND ORDERED in West Palm Bea , P' m Beach County, Florida this '6°<lay of 

December, 2004. �--
ELIZABETH T. MAASS 

Circuit Court Judge 

16div-009012
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12/07/2004 14:59 FAX 141001/003 

#230580/mep IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
VS. 

MORGAN STANLEY & CO., INC., 
Defendant, 

����������������-
I 

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 

Case No. CA 03-5045 Al 

Case No. CA 03-5165 Al 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

December 15, 2004 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION FOR 

CLARIFICATION OF OBLIGATIONS TO DISCLOSE OPINION TESTIMONY 

OF FACT WITNESSES 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 

16div-009014



1210712004 15:00 FAX 

Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

141002/003 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
�--;, \"> , 11 L ....... _.... 'o' I l 

Fax and US Mail to all Counsel on the attached list, this day of CA'.:..�· , 2004. 

Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for CPH and MAFCO 

2 
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1210712004 15:00 FAX 

Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 

Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
Chicago, IL 60611 

COUNSEL LIST 

3 

One IBM Plaza 
Suite 4400 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 

Washington, D.C. 20036-3206 

141003/003 
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12/07/04 TUE 16:49 FAX 202 326 7999 KELLOGG, HUBER.HANSEN, 

KELLOGG, HUBER, HANSEN, TODD & EV ANS, P .L.L.C. 

TO: 

FROM: 

PHONE: 

DATE: 

MESSAGE: 

Sumner Square 
1615 M Street, N.W. 

Suite 400 
Washington, D.C. 20036-3206 

FACSIMILE TRANSMISSION 

Jack Scarola, Esq. 
Michael Brody, Esq. 
Thomas Clare, Esq. 
Joe lanno, Jr., Esq. 

Rebecca Beynon 

202-326-7934 

December 7, 2004 

FAX NO.: 

CLIENT NO.: 

561-4 78-0754 
312-840-7711 
202-879-5200 
561 .. 659-7368 

04123 

Attached please find Defendant Morgan Stanley & Co. fucorporated's Motion for Leave 
to Take Deposition of Ernst & Young LLP. 

Original will follow via Federal Express overnight mail. 

TOTAL NUMBER OF PAGES: 22 (INCLUDING THIS SHEET) 

IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL US IMMEDIATELY 
OR CONTACT OUR COPY SERVICE CENTER AT (202) 326-7949 

OUR FAX NUMBER: (202) 326-7999 

THE INFORMATION CONI'AJNED IN THIS FACSIMILE MESSAGE IS PRIVILEGED A.ND CO/llFIDENI'IAL ATTORNEY 

INFORMATTON JNTENDS!J ONLY FOR THE USE OF 11fE ADDRESSEE. PERSONS RESPONSIBLF. FOR DELIVERING THIS 

COMMUNICATION TO THE INI'ENDED REOPIENT ARE HEREBY NOTIFISD NOT TO READ THE ATTACHED AND THAT 

ANY DISSEMINATION, DISTRIBUTION OR COPYING OF 11llS COMMUNICATION JS STRICTLY PROHIBITED. IF YOU 

HAVE RECEIVED THIS COMMUNICITION IN ERROR, PLEASE NOTIFY US IMMEDIATEl�Y BY TELEPHONE, AND PLEASE 
RETURN THE ORIGINAL MESSAGE TO US AT OUR LEITERHEAD ADDRESS VL1 THE U.S. POSTAL SERVICE. 

141001 
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12/07/04 TUE 16:49 FAX 202 326 7999 KELLOGG.HUBER.HANSEN, 

IN THE FIFTEENTH JUDICIAL 
CIRCUIT JN AND FOR PALM 
BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, CASE NO: CA 03-5045 Al 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MOTION FOR LEA VE TO TAKE DEPOSITION 

Defendant Morgan Stanley & Co. Incoxporated ("Morgan Stanley") respectfully 

requests that this Court enter an order pennitting Morgan Stanley to take the deposition 

of a representative designated by Ernst & Young LLP (''E& Y"). fu support of this 

Motion, Morgan Stanley states as follows: 

1. On November 23, 2004) Morgan Stanley served a subpoena duces tecum 

upon E&Y (former auditors of The Coleman Company ("Coleman")) in Florida, 1 seeking 

to obtain basic information regarding the valuation of warrants to purchase stock in 

Sunbeam Corporation ("Sunbeam"), which were issued in 1998 by S1mbeam to 

Mac.Andrews and Forbes Holdings, Inc. (''MAFCO"). A copy of this subpoena is 

attached hereto as "Exhibit A." MoTgan Stanley was unable to conduct a deposition 

pursuant to this subpoena before discovery in this matter closed on November 24, 2004. 

2. On December 2, 2004, Morgan Stanley learned, for the first time, that) at 

some point in early 1998, E& Y may have conducted due diligence on behalf of Coleman 

1 This subpoena was properly served. Pursuant to Florida law, service on a non-Florida 
partnership is effective if one of the partners is served in Florida. See Fla. Stat.§ 48.061. 

141002 
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12/07/04 TUE 16:49 FAX 202 326 7999 KELLOGG.HUBER.HANSEN, 

by reviewing Sunbeam's financial records. See Dec. 2, 2004 Levin Dep. at 26-27. 

Morgan Stanley wishes to depose a knowledgeable E&Y representative on E& Y's 

participation, if any, in any due diligence involving the acquisition of Coleman, including 

any review of prior period audit work papers pr�ared by Arthur Andersen LLP relating 

to Sunbeam. 

3. Morgan Stanley should be permitted to depose E&Y because the 

information it seeks is critical to a proper understanding of the alleged damages of 

Plaintiff Coleman (Parent) Holdings ("CPH"), and Morgan Stanley will be severely 

prejudiced if it is unable to obtain information regarding how CPH arrived at the warrant 

valuations set forth in its 1998 :financial statements. It is also critical that Morgan Stanley 

understand the precise steps that CPH took with respect to conducting due diligence 

relating to Sunbeam' s acquisition of Cole.man .. Plaintiff, by contrast, will suffer no 

prejudice if this deposition is permitted to go forward. 

I. Morgan Stanley Will Be Severely Prejudiced H It Is Unable To Depose an 
E& Y Representative 

4. The information that Morgan Stanley seeks regarding the Sunbeam 

warrants is central to Plaintiffs damages claims, particularly with respect to the amount 

by which Plaintiff's alleged damages should be offset. Plaintiff has taken the position 

that the warrants it received as a result of its settlement with Sunbeam were worthless. 

See Nov. 18, 2004 Winoker Dep. at 63-64, 72, 80; Nov. 3, 2004 Maher Dep. at 428-29. 

However, in 1998, the warrants were variously valued at amounts ranging from $40 to 

$100 million. Memorandum from Susan C. Tripp to Sunbeam Audit Files (Apr. 2, 1999), 

MS 97. Not only is the ultimate value of the warrants a critical issue, but also the 

appropriate amount by which Plaintiffs alleged damages should be offset cannot be 

2 
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12/07/04 TUE 16:49 FAX 202 326 7999 KELLOGG,HUBER, HANSEN, 

established unless Morgan Stanley first understands the methodology through which the 

warrants were valued. 

5. If it is prevented from obtaining this very basic infonnation, Morgan 

Stanley will be seriously hindered in its effort to test and evaluate the validity of a 

substantial portion of Plaintiff's alleged damages. 

6. Prior to November 18, 2004, Morgan Stanley reasonably anticipated that it 

would be able to obtain this critical information through a deposition of a CPH 

representative, without any need of burdening a non-party to this matter. Specifically, on 

October 25, 2004, Morgan Stanley noticed a depositio� pursuant to Fla. R. Civ. P. 1.310, 

requesting that CPH present a representative competent to testify regarding the "value of 

the warrants and other consideration that CPH received from Swibeam pursuant to the 

August 12, 2004 Settlement Agreement between CPH and Sunbeam." Notice of Taking 

Videotaped Deposition (Oct. 25, 2004) (attached hereto as ('Exhibit B"). 

7. CPH designated as its representative Laurence Winoker, who was 

Treasurer and Controller of Revlon, fuc. in 1998, when the warrants were issued to 

MAFCO. Mr. Winoker's deposition proceeded on November 18, 2004 - more than a 

month after Morgan Stanley had noticed the deposition. 

8. Despite Morgan Stanley's identification ofCPH's warrant valuation as an 

issue on which testimony would be reqt1ired, Mr. Winoker was unable to provide 

meaningful testimony regarding this issue. Among other things, Mr. Winoker - CPH' s 

designated witness on the topic - admitted that he was "not qualified to answer" 

questions regarding warrant valuation, Nov. 18, 2004 Winoker Dep. at 83; that he had no 

role in negotiating, drafting, analyzing, or even discussing the settlement agreement 

3 
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12/07/04 TUE 16:50 FAX 202 326 7999 KELLOGG, HUBER, HANSEN, 

pursuant to which the warrants were transferred to MAFCO, see id. at 45; and that he had 

no involvement with the transaction between Sunbeam and Coleman, see id .. 

9. Mr. Winoker was able to testify only that MAFCO had recorded a $41 

million figure in its December 1998 .financial statements, but could provide no 

infonnation regarding how MAFCO arrived at that valuation. See id. at 71, 74. Mr. 

Winoker stated that all questions regarding the valuation methodology (i.e., assumptions, 

inputs, forecasts, timing, and so on) had been referred to E&Y. But Mr. Winoker could 

not recall bis discussions with E&Y. See id. at 55-56, 58, 71-72, 77-78. 

10. Accordingly, to obtain this important information regarding the 

methodology whereby CPH had valued the warrants, Morgan Stanley promptly issued a 

subpoena on third-party E& Y, seeking discovery into warrant valuation issues. 

11. In addition, on December 2, 2004, Morgan Stanley learned that Coleman's 

former Chief Executive Officer-, Jerry Levin, believes that E&Y conducted due diligence 

with respect to Sunbeam's financial statements. See Dec. 2, 2004 Levin Dep. at 26-27. 

Mr. Levin's statement is the first occasion on which Morgan Stanley has heard of any due 

diligence efforts undertaken by E& Y on behalf of Coleman. Coleman's due diligence 

efforts-t.e., its investigation of the very facts that CPH claims Morgan Stanley 

concealed- are undeniably central to the issues in dispute in this case, and it is critical 

that the Court be provided with accurate information regarding the steps that were taken 

in this regard. 

II. Plaintiff Will Suffer No Prejudice If the Court Permits this Deposition to 
P.-oceed 

12. Permitting Morgan Stanley to take this deposition will cause no prejudice 

to Plaintiff. The chjef issues on which Morgan Stanley would seek to depose the E& Y 

4 
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12/07/04 TUE 16:50 FAX 202 326 7999 KELLOGG, HUBER, HANSEN, 

witness relate to dam.ages and have no bearing on. the substantive merits·oftbis matter. 

Allowing the deposition to proceed will cause no delay. nor will it impede or disrupt the 

parties' current efforts to brief issues for summary judgment. 

13. In addition, discovery into these matters will not intrude into matters 

protected by any accountant�client privilege. It is well-settled that such a privilege does 

not exist if a party "injects into a case an issue that requires an examination of otherwise 

protected communications." See Choice Restaurant Acquisition Ltd. v. Whitley, Inc., 816 

So. 2d 1165, 1167 (Fla. 4th DCA 2002) (quoting First S. Baptist Church of Mandarin, 

Fla., Inc. v. First Nat'l Bank of Amarillo, 610 So.2d 452 (Fla. 1st DCA 1992)). CPH's 

claims of damages squarely injected the warrant-valuation issues into this case. 

14. Finally, the burden associated with the deposition that Morgan Stanley is 

requesting is not great. The issues on which Morgan Stanley seeks testimony are narrow 

ones, and Morgan Stanley anticipates that the deposition could be completed in a few 

hours. 

WHEREFORE, Morgan Stanley respectfully requests that this Court enter an 

order permitting Morgan Stanley to take the deposition of a representative designated by 

E& Y who is competent to testify regarding (a) E& Y's valuation of warrants to purchase 

shares of Sunbeam stock provided to MAFCO in 1998, including, but not limited to, 

communications with MAFCO concerning the process and methodology by which the 

value of the warrants was determined, and (b) any due diligence efforts undertaken by 

E&Y on behalf of Coleman or CPH in connection with Sunbeam's acquisition of 

Coleman, including any review of prior period audit work papers prepared by Arthur 

Andersen LLP relating to Sunbeam. 
· 
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12/07/04 TUE 16:50 FAX 202 326 7999 KELLOGG, HUBER.HANSEN, 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished to all counsel of record on the attached service list by facsimile and Federal 

Express on this 7th day of December, 2004. 

6 

KELLOGG, HUBER, HANSEN, 
TODD & EV ANS, PLLC 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

By: ---..:1����:::::::._:=:::........J.-L:f=::::vt.. Mark C. Hansen, admitted pro ha vzce 
James M. Webster, admitted pro hac vice 
Rebecca A. Beynon, admitted pro hac vice 
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___ _Jj_/0_7 /04 TUE 16: 50 FAX 202 326 7999 KELLOGG, HUBER.HANSEN, 

SERVICE LIST 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago,IL 606119 

7 

Joseph Ianno. Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

141008 
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_ _ ___ 12_!:07 /04 TUE 16: 51 FAX 202 326 7999 KELLOGG.HUBER.HANSEN, 

EXHIBIT A 

Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AJ 

Motion for Leave to Take Deposition 
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12/07/04 TUE 16:51 FAX 202 326 7999 KELLOGG.HUBER.HANSEN, 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

. MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 Al 

NOV 1 4 �On4 
'"'QOi v i , .. ,f.'l'°�·t \11·: I ·' . I ·' l \ 'l \I� � 
1 • r j' -� � 0 f 1 ' ·,I ' ·, ' 

NOTICE OF TAKING VIDEOTAPED DEPOSITION DUCES TECUM 

TO: ALL COUNSEL OF RECORD 

PLEASE TAKE NOTICE lhat pursuant to Fla.R.Civ.P. Rules 1.310 and 1.410, the 

undersi,6'11ed counsel will take the deposition of the following: 

NAME: DATE/TlME: 

Ernst & Young L.L.P. November 24, 2004 at 9:30 a.m. 

LOCATION: 

Carlton Fields, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Upon oral examination before a notary public or other officer authorized by law to take 

depositions in the State of Florida. The videographer is Visual Evidence, 601 N. Dixie Highway, 

West Palm Beach, Florida. This examination may continue from day to day until completed. 

The deposition is being taken for the purpose of discovery, for use at trial, or for such other 

purposes, as is permitted under the applicable and govemjng rules. 

1 
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12/07/04 TUE 16 : 51 FAX 202 326 7999 KELLOGG.HUBER.HANSEN, 

PLEASE TAKE FURTHER NOTICE that, in connection with the taking of the 

deposition, Ernst & Young L.L.P. shall, pursuant to the subpoena duces tecurn, appear and 

produce at the commencement of its deposition any and all documents in its possession or 

subject to its control conceming Ernst & Young L.L.P. valuation of warrants provided to 

MacAndrews and Forbes. 
Holdings, Inc. ("MAFCO") in 1998 to purchase shares of Sunbeam 

stock, including but not limited to all communications with MAFCO concerning the process and 

methodology by which the value of the warrants was detennined. 

Individuals who have a disability that may need accorornodation should contact the 

undersigned seven (7) days prior to the deposition. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel ofrecord on the attached service list by facsimile. e-mail and Federal Express on this 

�day of November, 2004. 

Thomas D. Yannucci, l>.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, Ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonficlds.com 

Counsel for Morgan Stanley & Co. Incorporated 
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12/07/04 TUE 16: 51 FAX 202 326 7999 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

KELLOGG.HUBER, HANSEN, 141012 

SERVICE LIST 
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12/07/04 TUE 16:51 FAX 202 326 7999 KELLOGG, HUBER, HANSEN, 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

V. 

MORGAN STANLEY &CO. INCORPORATED, 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 Al 

. 

�I o ·. ti�·.: ::.:1 I . .-.. · ·. ! '•'• t) I • • o• ·· • 
�n�c\Ji CiVH. UIVlr.1\.-'1 

NOV 2 11 zao� 

,;OPY / Ul�IGINAi 

NOTICE OFT AKING VIDEOTAPED DEPOSITION DUCES TECUM 

TO: ALL COUNSEL OF RECORD 

PLEASE TAKE NOTICE that pursuant to Fla.R.Civ.P. Rules l.310 and 1.410, the 

undersigned counsel will take the deposition of the following: 

NJ\ME: DATE/TIME: 

Ernst & Young L.L.P. November 24, 2004 at 9:30 a.m. 

LOCATION: 

Esquire Deposition Services 
216 Eao;t 45lh Street, 81h Floor 
New York, NY 10017-3304 

Upon oral examination before a notary public or other officer authorized by law to take 

depositions in the State of New York. The videographer is Esquire Deposition Services, 216 

East 45th Street, gth Floor, New York, New York. This examination may continue from day to 

day until completed. The deposition is being taken for the purpose of discovery, for use at trial, 

or for such other purposes, as is permitted under the applicable and governing rules. 

WPBllS868S9. I 
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12/07/04 TUE 16: 52 FAX 202 326 7999 KELLOGG, HUBER, HANSEN, 

PLEASE TAKE FURTHER NOTICE that. in connectjon with the taking of the 

deposition, Ernst & Young L.L.P. shall, pursuant to the subpoena duces tccum, appear and 

produce at the commencement of its deposition any and all documents in its possession or 

subject to its control concerning Ernst & Young L.L.P. valuation of warrants provided to 

MacAndrews and Forbes Holdings, Inc. ("MAFCO") in 1998 to purchase shares of Sunbeam 

stock, including but not limited to all communications with MAFCO concerning the process and 

methodology by which the value of the warrants was determined. 

Individuals who have a disability that may need accommodation should contact the 
undersigned seven (7) days prior to the deposition. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all cJ?!:el ofrecord on the attached service list by facsimile, e-mail and Federal Express on this 

& day of November, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLlS LLP 
655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBE� HANSEN, 

TODD & EVANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington; D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (56 l) 659-7070 
Facsimile: (561) 659-7368 
E-mail; jia o@carltonfields.com 

Counsel for Morgan Stanley & Co. Incorporated 
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12/07/04 TUE 16:52 FAX 202 326 7999 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 6,0611 

KELLOGG.HUBER.HANSEN, 141015 

SERVICE LIST 
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12/07/04 TUE 16:52 FAX 202 326 7999 KELLOGG,HlffiER.HANSEN, 

RETURN OF SERVICE 

State of Florida County of Palm Beach 

Case Number: 03 CA 005045 Al Court Date: 11/:2412004 

Plaintiff: 
COLEMAN (PARENT) HOLDINGS, INC. 
vs. 

Defendant: 
MORGAN STANLEY & CO. INCORPORATED 

For: 
Joseph lanno, Jr., Esq. 
CARTLON, FIELDS P.A., 
222 Lakeview Avenue 
Suite 1400 
West Palm Beach, FL 33401 

141016 

Circuit Court 

Received by BLACKHAWK LEGAL SERVICE INC on the 29th day of November, 2004 at 9:00 am to be served on 
ERNST & YOUNG L.L.P., 5 Times Square, New York, NV 10036. 

. 

I, Denise Sucato, do hereby affirm that on the 29th day of November, 2004 at 10:00 am, I: 

SERVED the within named PARTNERSHlfJ by delivering a true copy of this Subpoena Ouces Tecum For 
Deposition/Witness Fee Check/Letter with the date and hour of service endorsed thereon by me to PETER 
WELLMAN as PARTNER of the same, pursuant to F.S. 48.061. 

Additional Information pertaining to this Sel"V'ice: 
Seived at One Clearlake Center, Suite 900, We:st Palm Beach. FL. 

Under penalty of perjury, I declare that I have read the foregoing and that the facts stated in it are true, that I am over 
the age of eighteen. that I am not a pa11y to this case and have no interest in the above action, that I am a Certified 
Process Server in the circuit in which service was effected in accordance with Florida Statutes. Pursuant to F.S. 
92.525(2) NO NOTARY IS REQUIRED. 

Denise Sucato 
CPS #PBC574 

BLACKHAWK LEGAL SERVICE INC 
4521 P G A Boulevard, #21 O 
Palm Beach Gardens, FL 33418 
(561) 622-0711 

Our Job Serial Number: 2004005711 

Ccpyr19hl �' 1992.2001 Oolol>:l•• sery1ces. l�G - Procesi Server• "fooll>Q• vr. !.f 
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12/07/04 TUE 16:52 FAX 202 326 7999 KELLOGG.HUBER.HANSEN, 

RETURN OF SERVICE 

State of Florida County of Palm Bsach 

Case Number: 03 CA 005045 Al Court Date: 11/24/2004 

Plaintiff: . COLEMAN (PARENT) HOLDINGS, INC. 

vs. 
Defendant: 
MORGAN STANLeY & CO. INCORPORATED 

For: 
Joseph lanno, Jr., Esq. 
CARTLON, FIELDS P.A., 
222 Lakeview Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Circuit Court 

Received by BLACKHAWK LEGAL SERVICE INC on the 29th day of November. 2004 at 9:00 am to be served on 
ERNST & YOUNG L.L.P., 5 Times Square, New York, NY 10036. 

I, Denise Sucato, do hereby affirm that on the 29th day of November, 2004 at 10�00 am, I: 

SERVED the within named PARTNERSHIP by delivering a true copy of this Subpoena Duces Tecum For 
Deposition/Witness Fee Check/Letter with the date and hour of service endorsed thereon by me to PETER 
WELLMAN as PARTNER of the same, pursuant to F.S. 48.061. 

Additional Information pertaining to this Service: 
Served at One Clearlake Center. Suite 900, West Palm Beach , FL. 

Under penalty of perjury, J declare that I have read the foregoing and that the facts stated in it are true. that I am over 
the age of eighteen, that I am not a party to this case and have no interest in the above action, that I am a Certified 
Process Server in the circuit in which service was effected in accordance with Florida Statutes. Pursuant to F.S. 
92.525(2) NO NOTARY IS REQUIRED. 

Denise Sucato 
CPS#PSC574 

BLACKHAWK LEGAL SERVICE INC 
4521 PG A Boulev.aird, #210 
Palm Beach Gardens, FL 33418 
(561) 622-0711 

Our Job Serial Number 2004005712 

Copyr19h1�)1992·2001 Da1abooo Service• Inc ·Pr°'""'& Sarver·s Toolbox VS Sf 
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12107/04 TUE 16: 52 FAX 202 326 7999 KELLOGG,HUBER,HANSEN, 

EXHIBITB 

Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AJ 

Motion for Leave to Take Deposition 
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12/07/04 TUE 16:52 FAX 202 326 7999 KELLOGG, HUBER, HANSEN, 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PAREN1) HOLDINGS lNC., 

Plaintiff, 
CASE NO: CA 03·5045 AI 

vs. 

MORGAN STANLEY & CO. INC., 

Defendant. 

NOTICE OF DEPOSITION 

PLEASE TAKE NOTICE that Defendant Morgan Stanley & Co. Incorporated ("Morgan 

Stanley'�) will take the deposition of Coleman (Parent) Holdings, Inc. (''CPH") through a CPH 

representative or representatives with knowledge on the following topics, pursuant to Florida 

Rules of Civil Procedure 1.280 and 1.310, on the dates and times set forth below. The oral. 

e:xatnination will take place at Kirkland & Ellis LLP, Citigroup Center, 153 East 53rt1 Street. New 

York. NY 10022-4611. The deposition will be taken before a person authori�ed to administer 

oaths and recorded by stenographic and videographic means. The 'Video operator will be Esquire 

Deposition Services of 216 E. 45th Street in New York, New York. 

Deponent Date&Time 
The value of the warrants and other consideration that CPH received November s. 2004 
from Sunbeam pursuant to the August 12, 1998 Settlement Agreement 9:30 am 
between CPH and Sunbeam. 
All gains and/or losses experienced by CPR as a result of CPH's November s. 2004 
investment in The Coleman Company, including the value of all 9:30am 
payments, consideration, and other financial benefits received by CPH, 
directly or indirectly, as a result of that investment. 
CPH's decision not to hedge its position in the Sunbeam stock that CPH No-vember 9, 2004 
received from Swibeam in connection with the Februarv 27, 1998. 9:30 am 
The authenticity, source, creation, use, maintenance, and business November 9, 2004 
purpose of documents produced and/or authored by CPH and/or 9:30am 
MacAndrews & Forbes bearing the bates numbers identified in the 
attached Exhibit A. 

I 
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12107/04 TUE 16:53 FAX 202 326 7999 KELLOGG, HUBER.HANSEN, 141020 

Denonent Date&1ime 
The balSllces due and available under any Mafco Finance Corp. (or November 10, 2004 
Marvel IV Holdings Inc.) Credit Agreement or Mafco Holdings Inc. 9:30am 
Guaranty (including any Amendments or Restatements) in the first and 
.second quarters of 1998. 
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12/07/04 TUE 16:53 FAX 202 326 7999 KELLOGG, HUBER.HANSEN, 

CERTJFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 25th day 

of October, 2004. 

Th.om.as D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clm:e 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ID 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P .L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326� 7999 

Counsel for: 
Morgan Stanley & Co. Incorporated. 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beacht FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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12/07/04 TUE 16:53 FAX 202 326 7999 

Jack Scarola 
SEARCY, DENNEY9 SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd 
West Palm Beach,. FL 33409 

Jerold s. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

Ul:Ei 95'6.S�I0.4 

KELLOGG.HUBER.HANSEN, 141022 

SERVICE LIST 
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12/07/04 16 : 38 FAX 202 3267990 KHHTE 
------� ��-

KELLOGG, HUBER, HANSEN, TODD & Ev ANStP.L.L.C. 

TO: 

FROM: 

PHONE: 

DATE: 

MESSAGE: 

Sumner Square 
1615.M Street, N.W. 

Suite400 
Washmgton, O.C. 20036-3206. 

FACSIMILE TRANSMISSION 

Jack Scarola, Esq. 
Michael Brody, Esq. 
Thomas Clare, Esq. 
Joe Ianno, .Jr., Esq. 

Rebecca Beynon 

202-326-7934 

December 7, 2004 

., 

FAX NO.: 

CLIENT NO.: 

561-478-0754 
312-840-7711 
202-s79 .. 5200 
561·659-7368 

04123 

Attached please find Defendant Morgan Stanley & Co. In()orporated's Notice of Hearing 
(re: Motion for Leave to Take Deposition). 

Original will follow via Federal Express overnight mail. 

TOT AL NUMBER OF PAGES: 4 (INC1.UDING THIS SHEET) 

IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL US IMMEDIATELY 
OR CONTACT OUR COPY SERVICE CENTER AT (202) 326-7949 

OUR FAX NUMBER: (202) 3211-7999 

THE INFORMAIION CON/'AJNED IN THIS FACSIMILE MESSAGE IS PRIVILEGEJ.) AND CONFIDENTIAL A1TORNEY 

INFORMATION INI'ENDED ONLY FOR THE USE OF THE ADDRESSEE. PERSONS RESPONSIBLE FOR DELIVERING THIS 

COMMUNICATION TO THE INTBNDBl> RECIPIENI' ARE HEllEBY NOTIFIED NC•T TO READ '("flS. ATTA.CHEZ> AND THAT 
ANY DWiEMINATION, DIS'IRJBUl'/ON OR COPnNG OF THIS COMMUN!Cil'IO."l /S srRICILY PROHIBITED. IF YOU 

HA VE RECEIVED 'I1IJ.S COMM'fJNICA.710N IN ERROR, Pl.EASE NOTIFY US IMMr!DIA1ELl' BY TELEPHONE, AND PLEA� 
RETURN THE ORIGINAL MESSAGE. TO US AT OUR LETTERHEAD ADDRESS VZ..I 'l'HE U.S. P OSTM.. SER.VICE. 

� 001/004 
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12/07/04 16:38 FAX 202 3267990 -- KHHTE 141002/004 

IN TIIE FI�ENTH JUDICIAL C1RCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, CASE NO: CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

NOTICE OF BEARING 

NOTICE IS HEREBY GNEN that a hearing has been Het in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

December 15, 2004 

8;45 a.m. 

Palm Beach County Cowthouse, Courtroom 1 lB 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

Judge Elizabeth T. MaasB 

Defendant, Morgan Stanley & Co. Incorporated's Motion 
for Leave to Take Depos:Ltion (re: Ernst & Young LLP 
representative) 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve the 
issues contained in the foregoing motions or matterH will be made with opposing 
counsel prior to hearing on these matters on the Co11rt's Motion Calendar. 

I" 
I 
I 
.. 
i 
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12/07/04 16:38 FAX 202 3267990 KHHTE __ _ 141003/004 

Coleman v. Morgun Stanley 
Case No: 03-CA-005045 AJ 

Notice ofHearing 
Page2 

If you are a person with a disability who need& any aCCOIDXlladation ill order to participate in this 
proceeding, vou are entitled, at no costs. to you, to the provision of certain assistance. Please contact 
the AD A Coordinator :in the Adl;nin:istrative Office of the Court, Paha Beach County Courthouse, 
205 North Dixie Highway, R.oom 5.2500, West Palm Beach, Florida 33401; telephone number 
(561) 355-2431 within two (2) worlcing days of your receipt oftbis notice; if you are hearing or 
voice impaired, call 1-800-955-8771. 

CERTIFICATE OF SERVICE 

I !=ffiREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile mid Federal Express on this 7th day 

ofDecember, 2004. 

KELLOGG!, HUBER, HANSEN, 
TODD & JCV ANS, PLLC 

Sumner Sqmll'e 
1615 M Streut. N.W., Suite 400 
Washington. D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

By:_�)�� � 
Mark C. Hansen, admittedprohCVice 
James Jv[. Webster, admitted pro ha.c vice 
Rebecca A Beynon, admitted pro hac vice 

' 
II 
'" 
,., 

16div-009041



12/07/04 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago,IL 606119 

KHHTE 141004/004 

SERVICE LIST 

Coleman .,,,_ Morgan Stanley 
Case No: 03-CA-005045 AJ 

Notice ofl-Iearing 
Page3 

Joseph Ianno, Jr., Esq. 
CARLTON lii'IELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm B·�ach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
KIRKLANI) & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

. 
I 
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COLEMAN (PARENT) HOLDINGS, INC., Plaintiff, v...., 2004 WL 5779891...

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 1

2004 WL 5779891 (Fla.Cir.Ct.) (Expert Report and Affidavit)
Circuit Court of Florida,

Fifteenth Judicial Circuit.
Palm Beach County

COLEMAN (PARENT) HOLDINGS, INC., Plaintiff,
v.

MORGAN STANLEY & CO., INC., Defendant.

No. CA 03-5045 AI.
December 7, 2004.

Expert Report of George P. Fritz

Case Type: Fraud & Misrepresentation >> Fraud - Fraud & Misrepresentation
Case Type: Fraud & Misrepresentation >> Negligent Misrepresentation
Case Type: Intentional Torts >> Conspiracy
Jurisdiction: Palm Beach County, Florida
Name of Expert: George P. Fritz, C.P.A.
Area of Expertise: Accounting & Finance >> Accountant

Representing: Defendant

I. Purpose of This Report

The purpose of this report is to express my opinion as to the several ways by which Coleman (Parent) Holdings Inc.
(“CPH”) could have obtained, prior to the sale of its interest in The Coleman Company, Inc. (“Coleman”) to Sunbeam
Corporation (“Sunbeam”), information relating to first quarter 1998 sales and earnings of Sunbeam. In two letters issued

on March 19 and March 25, 1998, 1  Arthur Andersen LLP (“Andersen”), then the independent auditors of Sunbeam,
informed Morgan Stanley & Co. Incorporated (“Morgan Stanley”) that Sunbeam's sales and earnings for specified
periods in the first quarter of 1998 had declined from the corresponding periods in 1997. Those two letters are commonly
referred to as “comfort letters.”

I will address whether CPH should have known (i) that the Andersen comfort letters existed and (ii) that the letters would
have addressed declines, if any, in interim sales and earnings. I will discuss whether authoritative auditing standards in
the United States would have permitted Andersen to furnish the same or similar letters to CPH, had CPH requested
them. Finally, I will review how CPH otherwise could have obtained the interim Sunbeam information.

My opinion, summarized in Section IV herein, is based on the facts and data in Section V and the detailed analyses in
Sections VI and VII. My qualifications and the terms of my engagement are outlined in Section II.

II. Information About Expert

A. Qualifications

16div-009043
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I am a founding member and managing director of Accounting & Auditing Consultants LLC (“A2C”), a specialized
consulting firm formed in early 2004. The members of A2C are former partners of the “Big 4” accounting firms with a
broad cross-section of professional experiences.

I have been a certified public accountant (“CPA”) in New York, Connecticut, and Kentucky. In June 1959, I began
my career in the public accounting profession after graduating magna cum laude from Xavier University, Cincinnati. In
1961, I became a CPA. I spent my entire career with Coopers & Lybrand L.L.P. (“C&L”), beginning with a regional
firm that merged with C&L in 1970. I was admitted as a partner in 1971 and retired in 1997, although I continued until
early 1999 as a full-time consultant to C&L and PricewaterhouseCoopers LLP (“PwC” the firm that was formed as the
result of the 1998 merger of C&L and Price Waterhouse LLP).

Since my retirement from C&L/PwC, I have remained active in service to the public accounting profession. In 1999, I
joined the staff of the Panel on Audit Effectiveness (“Panel”), commissioned by the Public Oversight Board (“POB”), a
private sector body that, until May 1, 2002, oversaw the accounting profession's self-regulatory process. The Securities
and Exchange Commission (“SEC”) had asked the POB to form the Panel and charged it with the responsibility to review

and evaluate how audits of public companies are performed. After the Panel issued its report in 2000, 2  I served as a
consultant to the POB, assisting in its oversight of the Auditing Standards Board of the American Institute of Certified
Public Accountants (“AICPA”). Later, I joined the Transition Oversight Staff, which was the successor organization to
the POB until the Public Company Accounting Oversight Board (“PCAOB”) was organized pursuant to the Sarbanes-
Oxley Act of 2002. I participated in the Transition Oversight Staffs study in 2002 of the independence quality control

systems of the four largest audit firms. 3

Currently, I am a member of several committees and task forces of the AICPA, including the Auditing Standards Board
(“ASB”), the Audit Issues Task Force, and the Antifraud Programs and Controls Task Force. The ASB has nineteen
members, only fifteen of whom are current audit practitioners. I am one of the “public interest” representatives on the
ASB. The ASB promulgates generally accepted auditing standards (“GAAS”), which are the authoritative standards for
the conduct of financial statement audits in the United States. (The PCAOB recently assumed authority for the issuance
of standards for the audits of public companies, while the ASB continues to set standards for the audits of all other
entities.)

My service to the AICPA before retirement from PwC had been substantial. For the five years prior to 1997 I was
a member of the Accounting Standards Executive Committee (“AcSEC”), the senior technical accounting body of
AICPA. I chaired several AcSEC task forces, including task forces on software revenue recognition, reorganizations,
and consolidations.

Since retirement, I have spoken on accounting and auditing standards and regulation of the profession. I have been a
speaker at the AICPA's annual SEC Conference in Washington; the International Symposium on Audit Research in
Singapore; and on the AICPA's webcast on the use of forensic procedures in auditing financial statements.

My practical experience in the field of auditing is extensive. My audit engagement responsibilities at C&L included
some of C&L's most important multinational clients. Also, for many years I was a member of a small group of national
consulting partners who were responsible for the resolution of auditing and accounting issues for all of C&L's clients.
As a national consulting partner, I also helped develop internal training programs and firm policies on various issues,
including the issuance of “comfort letters.”

I have never been retained or testified as an expert in connection with any litigation. There are references to securities
laws in this report. I do not purport to be an expert in the securities laws or any other legal matters. Auditors of public
companies, however, must have an awareness of the securities laws as they relate to financial statements and the auditor's
role in the capital raising process. Auditing standards also contain several references to relevant sections of the federal
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securities laws. Any references to the securities laws in this report are based solely upon my understanding of these
matters as an experienced auditor of public companies. My curriculum vitae is attached as Exhibit A.

B. Terms of Engagement

My engagement as an expert in accounting and auditing is pursuant to a letter of engagement among Kirkland & Ellis
LP (attorneys for Morgan Stanley), Morgan Stanley, and me (as a managing director of AC). My compensation is not
dependent on the outcome of any litigation. My current compensation is at the rate of $450 per hour, plus out-of-pocket
costs.

III. Documents Reviewed

In preparing this report and the opinion expressed herein, I reviewed documents that Morgan Stanley provided me
as well as others that I requested from Morgan Stanley. Morgan Stanley provided me access to all documents that I
requested. A complete list of such documents is attached as Exhibit D. Those documents and materials fall generally
into these categories:

1. The CPH complaint against Morgan Stanley and Morgan Stanley's answer thereto.

2. Agreements related to Sunbeam's acquisition of Coleman, including

• Agreement dated February 27,1998, pursuant to which Sunbeam would purchase CPH's controlling interest in

Coleman 4  (the “first step” of the merger);

• Agreement dated February 27,1998, whereby Sunbeam would acquire the remaining public minority interest in

Coleman 5  (the “second step” of the merger);

• Sunbeam's agreement dated as of March 29,1998 to register with the Securities and Exchange Commission (“SEC”)

its shares issued to Coleman in the first step; 6  and

• Coleman's information statement dated December 6, 1999 (combined with a Sunbeam prospectus) sent to Coleman

minority interest shareholders as part of the second step of the merger. 7

3. Documents related to Sunbeam's sale of debentures in March 1998, including

• Offering memorandum (dated March 19, 1998); 8

• Morgan Stanley agreement to initially purchase the debentures (similar. to an underwriting agreement) (dated March

19, 1998); 9

• Comfort letters issued to Morgan Stanley by Andersen (dated March 19 and 25, 1998); 10

• Comfort letters issued to Morgan Stanley by Coleman's auditors (dated March 20 and 25, 1998); 11  and

• Representation letters furnished by Sunbeam to Andersen in response to Andersen's comfort letter inquiries. 12

16div-009045



COLEMAN (PARENT) HOLDINGS, INC., Plaintiff, v...., 2004 WL 5779891...

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 4

4. Sunbeam's periodic SEC filings, including its

• 1997 Annual Report on Form 10-K (dated March 6, 1998); 13

• Quarterly Report on Form 10-Q for the first quarter of 1998 (dated May 15, 1998); and

• Amended Quarterly Report on Form 10-Q/A for the first quarter 1998. 14

5. Sunbeam press releases related to the first quarter 1998. 15

In addition, I have reviewed professional auditing literature to the extent that I considered necessary and relevant, and
have cited certain of that literature in this report. Exhibit C contains a list of cited Statements on Auditing Standards
issued by the ASB and effective in 1998, the related AICPA codification references, and certain superseded authoritative
documents mentioned for historical perspective.

IV. Opinion

My opinion is summarized below, and is based on the facts and data in Section V and the detailed analyses set forth
in Sections VI and VII of this report.

In my opinion, prior to March 30,1998 (the date on which Sunbeam acquired CPH's interest in Coleman), CPH had both
the contractual right and multiple avenues of access to obtain Sunbeam's interim first quarter financial data, including
access to the Andersen comfort letters. The merger agreement between CPH and Sunbeam provided both Sunbeam
and CPH with reasonable access to the other party's books, records, and personnel and to the other party's financial

advisers, legal counsel, accountants, consultants, and other representatives. 16  In addition, Sunbeam was required to
notify Coleman in the event of any material adverse changes to its financial performance, and CPH owed a corresponding

contractual duty to Sunbeam. 17  Thus, CPH had the right to speak with anyone at Andersen or Sunbeam about
Sunbeam's accounting policies and practices, and also about Sunbeam's 1998 interim first quarter financial data.

Accordingly, at any time prior to the sale, CPH could have requested that Sunbeam provide:

•. Copies of the Andersen comfort letters issued to Morgan Stanley. 18  (The merger agreement gave CPH the right later

to obtain similar comfort letters pursuant to CPH's registration rights 19 );

• Copies of the representation letter(s) Sunbeam furnished to Andersen, which were the source of much of the interim

disclosures information contained in the Andersen comfort letters; 20

• A comfort letter (or an equivalent letter) from Andersen addressed to CPH as an “other requesting party,” 21  covering
the same matters as in the comfort letters to Morgan Stanley; or

• Pursuant to its contractual rights of access, any interim financial statements or other interim financial data for the
first quarter of 1998.

Any such request for copies of Sunbeam letters of representation to Andersen would have been reasonable because
Coleman's auditors, Ernst & Young (“E&Y”), issued contemporaneous comfort letters to Morgan Stanley, and Coleman

(or its parent company) furnished similar representations about interim financial data to E&Y. 22  In addition to seeking
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copies of comfort or representation letters, CPH could have asked Sunbeam to allow Andersen or Coleman's auditors

to perform specified procedures to seek to identify sales or earnings declines at Sunbeam. 23

The authoritative standards that guide auditors in these areas (i.e., GAAS) would have allowed Andersen to issue comfort
or equivalent letters to CPH that would have identified the interim sales and earnings declines. Among other things,
those standards specifically provide for the issuance of comfort letters to buyers and sellers in acquisitions where there

is an exchange of shares, 24  as occurred in the Sunbeam/CPH transaction.

V. Facts and Data Relied Upon

The following is a summary of transactions and events from Sunbeam's first quarter of 1998 that are relevant to my
opinion. A chronology of events cited herein is summarized in Exhibit B.

On February 27, 1998, Sunbeam agreed to acquire Coleman. 25  CPH indirectly owned over 80% of Coleman, and the
balance was owned by public shareholders. The acquisition was to be accomplished in two steps, the first of which was
the purchase on March 30, 1998, of CPH's 80% interest in Coleman for approximately $160 million cash and 14.1 million
shares of Sunbeam common stock. The second step - the acquisition of the public minority interest in Coleman - was
delayed, but was completed in January 2000, when Sunbeam issued to the Coleman shareholders cash, common stock,
and, pursuant to a court-approved litigation settlement, warrants to purchase shares of Sunbeam common stock.

Coleman was one of three companies that Sunbeam contracted to acquire in February 1998. The other two acquisitions,
which were completed in April 1998, were all-cash transactions.

In March 1998, Sunbeam initiated a financing plan that would provide it over $2 billion to (a) repay the indebtedness
of the three companies about to be acquired (approximately $1.5 billion, of which approximately $1.1 billion went to
repay indebtedness of Coleman and its parent companies), (b) repay its own indebtedness (approximately $202 million),
and (c) pay the cash necessary for the acquisitions (approximately $500 million, of which approximately $261 million

related to the Coleman acquisition). 26

Sunbeam's financing sources were a new $1.7 billion credit facility (comprising term loans of up to $1.3 billion and a
revolving credit facility of $400 million) and a private placement on March 25, 1998, of $2 billion (face value) of zero
coupon convertible debentures with net proceeds of approximately $750 million. A Morgan Stanley affiliate (Morgan
Stanley Senior Funding, Inc.) provided $680 million in loans to Sunbeam under the $1.7 billion credit facility, and
Morgan Stanley initially purchased all the debentures and resold them to qualified institutional buyers pursuant to a

Rule 144A offering. 27

The offering memorandum for the debentures, dated March 19, 1998, 28  included the 1995, 1996, and 1997 audited

financial statements of Sunbeam and each of the companies to be acquired, 29  and pro forma financial data of Sunbeam
setting forth the estimated effects of the acquisitions and the new financings. Although the debenture offering was exempt
from registration with the SEC under Rule 144A, these financial statement presentations were substantially the same as
those that would have been required in a registration statement filed with the SEC for the sale of securities.

Morgan Stanley conditioned its purchase of the debentures on the receipt of “comfort letters” from the auditors of
Sunbeam and of each of the three companies to be acquired. Specifically, Morgan Stanley required that comfort letters be

provided both on the date that the offering was launched (March 19, 1998) and on the closing date (March 25, 1998). 30
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Andersen's March 19, 1998, comfort letter set forth the amounts of sales and net income (loss) for January of 1998 and
1997, indicating that the 1998 amounts had declined from 1997. That letter also stated that, although Sunbeam had not
provided Andersen with any February 1998 financial statements, management had “provided net sales from December
29, 1997 through March 1, 1998, which were $72,018,000 as compared to $143,499,000 for the corresponding period

of the preceding year.” 31  Andersen indicated (without quantification) that the declines in sales and earnings continued
through March 16, the cut-off date of the letter, and that the sales declines were “primarily due to the Company's new
early-buy program for outdoor grills which accelerated outdoor grill sales into the fourth quarter of fiscal 1997” as
well as “a non-recurring sale in January 1997 of discontinued stock keeping units and excess and obsolete inventory in

connection with the Company's November 1996 restructuring.” 32  Andersen noted that the decrease in net income was
due primarily to the “sales decrease and a first quarter compensation charge from restricted stock issued in connection

with new employment agreements for key officers.” 33

Andersen's March 25, 1998 comfort letter (the “bring-down letter”) 34  reaffirmed and updated the information in the
March 19 letter. The updated information included net sales and net income (loss) information for the first two months of
1998 and 1997. The March 25, 1998 letter again indicated that 1998 amounts had decreased from the prior year, and stated
that the net loss for the first two months of 1998 of $41.2 million included “a compensation charge of approximately
$30.2 million recorded in February 1998 from restricted stock issued in connection with new employment agreements

with key officers.” 35

Sales and earnings amounts cited in Andersen's letters included the following:

TABLE

On March 19, 1998, Sunbeam issued a press release (which was disclosed as a “Recent Announcement” in the offering

memorandum for the debentures). 38  The press release stated that “it is possible that [Sunbeam's] net sales for the first
quarter of 1998 may be lower than the range of Wall Street analysts' estimates for $285 million to $295 million, but net

sales are expected to exceed 1997 first quarter net sales of $253.4 million” 39

On April 3, 1998, Sunbeam disclosed that its first quarter 1998 sales were expected to be approximately 5% less than

comparable 1997 levels and that it expected to report a loss for the first quarter. 40  Sunbeam released its first quarter

results on May 11, 1998. 41  In November 1998 Sunbeam issued restated financial statements from the fourth quarter

1996 through the first quarter of 1998 42  The first quarter amounts (in millions of dollars) were:

TABLE

VI. Comfort Letters and Related Authoritative Professional Standards

The following is a discussion of authoritative professional standards that are relevant to this report.

A. Generally Accepted Auditing Standards

Generally accepted auditing standards are the authoritative pronouncements that guide auditors in the United States in
conducting audits of financial statements and related services, such as the issuance of comfort letters. These standards
are issued by the AICPA's Auditing Standards Board in the form of Statements on Auditing Standards (“SASs”), and
codified by the AICPA in a reference volume. The codification organizes the SASs according to AU (i.e., auditing) topics
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called AU Sections. For example, the standard relating to comfort letters (Statement on Auditing Standards No. 72,
Letters for Underwriters and Certain Other Requesting Parties (“SAS 72”)) is included in the AICPA's codification under

AU Section 634 and referred to as AU § 634. AU § 634 also includes two subsequent amendments to SAS 72. 43  AU §
634 in its current version was in effect in 1998.

The AICPA Code of Professional Conduct requires that an AICPA member comply with the SASs. 44  The SASs are
authoritative because, prior to issuance, they have undergone a deliberative process by the Auditing Standards Board that
is open to the public, including an exposure process seeking public comment from the accounting profession, regulators,
academics and other interested parties. In 1998, the SASs issued by the Auditing Standards Board were authoritative

for the audits of all entities. 45

B. Comfort Letters and Section 11 Defenses

Comfort letters issued by auditors have their origins in the Securities Act of 1933 (“the Securities Act”). Section 11 of
the Securities Act imposes possible liability on underwriters (among others) for materially misleading statements in, or
omissions from, a registration statement for the offer of securities. However, a “due diligence” defense against liability
is provided if an underwriter can demonstrate that it had, after reasonable investigation, reasonable grounds to believe

and did believe that the statements were true. 46

Under the provisions of the Securities Act, whether a registration statement is materially misleading or omits material
facts is assessed as of its effective date. In other words, information contained in a registration statement must be true

and there must be no material omissions when the SEC declares a registration statement effective. 47  If any information
changes materially between the date that the registration statement is prepared and the date it becomes effective, the
registration statement must reflect that change.

Accordingly, to establish a Section 11 due diligence defense, an underwriter must show that, as of the effective date of
the registration statement, it had reasonable grounds to believe that, after reasonable investigation, the disclosures in the
registration statement were true. However, with respect to any information in the registration statement that purports to
be made on the authority of a named expert (i.e., is “expertized”), the underwriter must only have no reasonable ground

to believe that the “expertized” information is untrue, and need not make any additional investigation. 48  Because of
the protection afforded by this provision, underwriters usually insist on including an “Experts” section in registration
statements indicating the extent of reliance on experts and identifying material in the document that is “expertized.”
Audited financial statements are typically “expertized,” and auditors consent in registration statements to references to

their firms as experts in accounting and auditing. 49

Because of the auditor's familiarity with the company's operations and financial systems, underwriters ask auditors
to perform directed procedures with respect to certain “non-expertized” financial and other data appearing in the
registration statement, as well as information about whether changes in financial position or results of operations have
occurred since the date of the most recent financial statements in the registration statement. Thus, a letter from an auditor
on the results of those procedures provides a level of “comfort” (sometimes called “cold comfort”) that the underwriter
has been duly diligent in those areas of investigation - hence the term “comfort letter.”

Comfort letters are not required by the Securities Act and are not filed with the SEC. However, underwriters uniformly
condition their underwriting of sales of securities upon the receipt of comfort letters. No two offerings are the same, and
therefore comfort letters are not identical in all respects. However, in all cases, an underwriter will ask the auditor to
provide “comfort” regarding the most recent financial information and any indicated declines in sales and earnings, and
the auditing standards provide a uniform structure for auditors to report this information.
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C. Content of Comfort Letters

A typical comfort letter provides information regarding (a) the auditor's independence, (b) compliance of financial
statements with applicable accounting requirements of the SEC, (c) the results of performing specified procedures on
tables, statistics and other financial information contained in the registration statement (and apart from the financial
statements), and (d) comments on any declines in sales and earnings or certain other financial statement changes during
the “change period,” i.e., in general, the period from the date of the most recent financial statements included in the
registration statement until the cut-off date of the comfort letter (a few days before the effective date of the registration
statement). Underwriters also ask for a “bring-down” comfort letter from the auditors at closing (typically a week after
the effective date) that reaffirms and updates any matters addressed in the comfort letter that was delivered on the
effective date.

D. Comfort Letter Comments on Subsequent Changes

Comments in comfort letters regarding any changes in financial statement items (such as declines in sales and earnings)
help the underwriter assess whether any material changes have occurred that need to be disclosed or otherwise addressed
in the registration statement Years ago, underwriters asked auditors to provide “negative assurance” in comfort letters
regarding subsequent changes - that is, to state that nothing had come to their attention to indicate that there had been

a material adverse change in the issuer's financial position or results of operations. 50  In 1971, notwithstanding the then-
longstanding practice of auditors providing such negative assurance, the AICPA proscribed the expression of any such

negative assurance as to the absence of an adverse change. 51  The AICPA's Committee on Auditing Procedure reasoned
that there was no common agreement or objective measure as to what constituted a “material adverse change” and
that, as a result, the term had been misinterpreted on some occasions by underwriters as encompassing judgments and
conclusions not contemplated by auditors.

Thus, the thrust of current letters moved from subjectively determinable “material adverse changes” to objectively
determinable changes in financial statement items. Instead of negative assurance as to the absence of a material adverse
change, auditors now simply express negative assurance as to the absence of subsequent changes or declines in specified,
objectively measurable financial statement items, such as revenues and earnings. If interim financial statements are
available, and if a change such as a decline in sales or earnings occurs, the auditor cites the comparative amounts in
the comfort letter.

While proscribing negative assurance as to adverse changes in 1971, the AICPA nonetheless continued a reporting
accommodation unique to the Securities Act environment. Auditors were (and still are) allowed to express negative
assurance as to the absence of declines in financial statement items up to the cut-off date of the letter, even without

financial statements being available and based only on limited procedures. 52  However, if subsequent financial
statements or other data are available and indicate declines in specified financial statement items, the auditor must report
in the comfort letter the financial statement items and related comparative amounts.

The comfort letters provided by Andersen to Morgan Stanley on March 19 and 25, 1998, provide examples of how
auditors report financial information in the “change period.” The most recent Sunbeam financial statements in the
offering memorandum were as of December 28, 1997 (the end of fiscal year 1997). Thus, the “change period” was from
December 29, 1997, to March 16, 1998, the “cut-off date” of the first Andersen comfort letter. On March 16, 1998,
financial statements for January 1998 were available, and Andersen noted the amounts for specified financial statement
items that had declined as compared to January 1997. Andersen further indicated (without quantification) that sales and
net income for the first quarter of 1998 through the cut-off date had decreased from that same period in 1997. In the
second (“bring-down”) comfort letter of March 25, 1998, financial statements for February 1998 had become available
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and Andersen cited specific declines for the first two months of 1998 compared to that same period in 1997, and indicated
(again without quantification) that sales and net income through the new cut-off date (March 23, 1998) had decreased.

E. Written Management Representations Supporting Responses to Auditor Inquiries

A party requesting a comfort letter asks the auditor to inquire of management about several matters, the most important
of which often relate to the “change period” described above. For example, the auditor inquires as to the availability of
interim financial statements and minutes of meetings of the stockholders, the board of directors, and other appropriate
committees, if any. The auditor reads any available interim minutes and financial statements and inquires of management
as to whether (i) available interim financial statements are stated on a basis substantially consistent with that of the
audited financial statements included in the registration statement and (ii) there were any changes in specified financial
statement items (including declines in revenues and earnings) as of or through the date of those interim statements.

Further, the auditor inquires of management as to whether there were any changes in specified financial statement items
(including declines in revenues and earnings) for the entire “change period,” i.e., from the date of the most recent financial
statements included in the registration statement to the cut-off date of the letter. As indicated above, the change period
almost always includes an interval for which no financial statements will have been prepared. For example, in the March
19, 1998 Andersen comfort letter referred to in the preceding paragraph, that “dark” interval was from February 2, 1998

(the day after the date of the most recent available interim financial statements, for the fiscal month of January 1998 53 )

through March 16, 1998, the comfort letter cut-off date. 54

SAS 72 requires that management responses to the auditor's comfort letter inquiries be supported by appropriate written

representations of the company officials. 55  Auditing standards also require that these written representations to auditors
be signed by those members of management with overall responsibility for financial and reporting matters, typically

including the chief executive officer, the chief financial officer and others with equivalent positions in the company. 56

The written representations Sunbeam furnished to Andersen on the cut-off dates of March 16 and 23, 1998 were signed
by Albert J. Dunlap, Chairman and Chief Executive Officer; Russel A. Kersh, Executive Vice President Finance and
Administration; David C. Fanin, Executive Vice President General Counsel; and Robert J. Gluck, Vice President Chief

Accounting Officer. 57

F. SAS 72: Comfort Letters Available to Other Requesting Parties

Before 1993, auditing standards contemplated that comfort letters would be issued solely to underwriters, and then only
in the context of registrations statements filed with the SEC under the Securities Act. However, auditors increasingly
were being asked for comfort letters (or substantially equivalent reports) in two general circumstances.

First, parties other than underwriters requested such letters. For example, buyers and sellers sought “cross-comfort
letters” in connection with acquisition transactions. Cross-comfort letters are letters issued by the seller's auditor to the
buyer and by the buyer's auditor to the seller.

Second, underwriters sought comfort letters in connection with offerings and transactions not requiring registration

under the Securities Act. Examples include foreign offerings, private placements under Rule 144A 58  (such as the
Sunbeam debenture offering), and securities offerings by governmental and other issuers exempt from registration under
the Securities Act.

In transactions exempt from registration with the SEC, including Rule 144A offerings, underwriters and others remain

subject to the liability provisions of Rule 10b-5 under the Securities Exchange Act of 1934 59  for untrue or omitted
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statements made in connection with the purchase or sale of a security. Thus, even though Section 11 of the Securities
Act does not apply to such transactions, many participants in exempt offerings nonetheless refer to it defensively as a
standard against which violations of Rule 10b-5 may be measured. Thus, underwriters and financial intermediaries in
exempt offerings generally require the receipt of comfort letters for due diligence purposes.

Before SAS 72 was adopted in 1993, practice had varied with respect to auditors' responses to requests for comfort letters
by parties other than underwriters or in connection with exempt offerings. Accordingly, in February 1993, in order to
provide for uniformity of practice, the AICPA's Auditing Standards Board issued SAS 72, which authoritatively stated
for the first time (i) the conditions under which auditors could issue comfort letters to parties other than underwriters and
for transactions not subject to the Securities Act, and (ii) guidelines for the content of those letters. SAS 72 acknowledged
that there was a strong demand for comfort letters in a wide variety of circumstances.

G. Comfort Letters to Buyers or Sellers in Business Combinations

Of particular relevance to this report, SAS 72 specifically permits auditors to issue comfort letters to buyers or sellers
(or both) in connection with acquisition transactions in which there is an exchange of stock. (SAS 72 cites as an example

cross-comfort letters in a typical Form S-4 or merger proxy transaction. 60 ) To obtain such comfort letters, requesting
buyers or sellers must provide a letter to the auditor representing that they are knowledgeable with respect to the due
diligence process under the Securities Act and that their review process is substantially consistent with that process.
However, if such a representation cannot be made, a substantially similar version of a comfort letter nonetheless may be

issued. 61  This form of letter is different only in that information as to absence of changes in certain items of financial
position and operations in the “change period” is attributed to management's positive assertions rather than the auditor's
expressions of negative assurance.

SAS 72 also notes that a requesting party who does not meet the conditions for receipt of a comfort or equivalent letter

still may engage an auditor to perform specified procedures and report on the results of those procedures. 62  That sort
of limited service, referred to as an “agreed-upon procedures” engagement, is less than an audit or a review and consists
of procedures applied by the accountant to specified financial statement accounts or elements. The requesting party and
the accountant “agree upon” the procedures that the requesting party believes are appropriate for its purposes.

Many of the procedures requested in a comfort letter (or different procedures) could be performed in an agreed-upon
procedures engagement. For example, a requesting party could ask the auditor to compare sales and earnings in the
most recent available interim financial statements to the corresponding amounts in the preceding year and report any
indicated declines.

H. Summary of Reporting Alternatives Under Professional Standards

In sum, professional auditing standards provide requesting parties with a variety of ways to seek specific current
information about a company from its auditors. Depending on the circumstances, auditors may issue a comfort letter
(SAS 72), provide comparable information in a letter very similar to a comfort letter (SAS 76) or report on the results
of having applied agreed-upon procedures (SAS 75)..

VII. Analysis of Facts and Relevant Authoritative Standards

A. CPH Had Reason To Wish To Obtain Sunbeam Interim Financial Information
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The CPH complaint indicates that Sunbeam's sales and earnings projections for the first quarter and full year of 1998
were discussed during the merger negotiations. In that regard, the complaint also indicates that CPH was made aware

of Sunbeam's “early buy” program, 63  which Sunbeam disclosed in a public filing of its 1997 Form 10-K in early March

1998. 64  Thus, even before March 19, 1998, CPH might well have had a keen

In addition, as of February 23, 1998, CPH was aware that Sunbeam's January and February sales were “slow.” 65

Coleman's chief executive officer has testified that, on this same date, he told CPH executives that Sunbeam's long-range

sales and net income expectations “were quite a stretch” and that he “did not think they were achievable.” 66

Certainly, by at least March 19, 1998, CPH had a particular and significant reason to want to obtain interim Sunbeam
financial information. Specifically, on that date, the same date on which the debenture offering was launched, Sunbeam
issued a press release warning about first-quarter revenue expectations. To anyone familiar with the capital-raising
process in the United States, that coincidence of timing would have at least suggested that the due diligence investigations
undertaken in connection with the debenture offering had triggered the revenues warning. Any party familiar with
securities underwritings would have known that the comfort letters issued by the auditors to the underwriter would have
contained more specific interim information than appeared in the press release.

Also, the March 19, 1998 press release included a possible causal relationship that would have heightened CPH's interest
in wanting to know more about Sunbeam's first quarter results. The press release stated that any shortfall from analysts'
estimates of Sunbeam's sales would be due to “changes in inventory management and order patterns at certain of
[Sunbeam's] major retail customers.” Given CPH's awareness of the Sunbeam's “slow” sales in January and February
1998, as well as its awareness of Sunbeam's “early buy programs,” CPH could well have wanted to determine more
information Sunbeam's customers' inventory levels (or the “pipeline” of Sunbeam products).

B. CPH Could Have Obtained Sunbeam Interim Financial Information in Numerous Ways

If, as a result of Sunbeam's March 19, 1998 press release 67  or otherwise, CPH wanted information about quarter-to-
date sales and earnings, it had at least five options for obtaining such information.

1. CPH Could Have Requested and Received a Copy of Andersen's Comfort Letter to Morgan Stanley

CPH could have obtained the underwriter's due diligence information about Sunbeam's interim financial information

by requesting, from either Sunbeam or Morgan Stanley, a copy of the Andersen comfort letter(s). 68  SAS 72 afforded
CPH, as a party to the merger transaction, the same right as Morgan Stanley to request and receive from Andersen a
comfort letter that would address recent sales and earnings.

In my opinion, there is every reason to believe that CPH would have or should have known that in March 1998 that
Andersen issued comfort letters to Morgan Stanley and that the letters would have addressed any identified decreases
in interim sales and earnings.

First, CPH was familiar with the comfort letter process. 69  Senior CPH officials have testified that CPH and its affiliates

had participated in the issuance of billions of dollars of debt securities. 70  Accordingly, CPH's auditors would have, in
prior transactions, provided underwriters with comfort letters regarding CPH's financial condition.

Second, CPH would have been familiar with the debenture offering, not only because it was integral to Sunbeam's funding
the Coleman acquisition, but also because summary descriptions of Coleman's business and three years of Coleman's
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financial statements were included in the offering memorandum. The Coleman disclosures in the offering memorandum

were more than a mere “paste and patch” from Coleman's SEC filings. 71  For example, Coleman's financial statement
disclosures were modified from those in its 1997 Annual Report on Form 10-K to add a footnote about the potential

technological impact of the year 2000 72  and to make conforming changes to company names. It is my opinion that
Sunbeam would not have altered Coleman's public disclosures without Coleman's participation or at least its consent.

Similarly, the report of Ernst & Young LLP (“E&Y”), Coleman's auditors, that was contained in the offering
memorandum was modified from E&Y's report in Coleman's 1997 Form 10-K to reflect that it was reporting on
less financial statement data in the offering memorandum than they had in the Form 10-K. Again, in my opinion,
Sunbeam interest in any recent developments regarding the sales and earnings of Sunbeam. would not have modified
the information in E&Y's report without the participation of E&Y.

Third, the materials I have reviewed make clear that both Coleman officials and E&Y actively participated in aspects of
Sunbeam's debenture offering. On March 12, 1998, Morgan Stanley held a due diligence meeting about Coleman that

included presentations by Coleman's chief executive and finance officers and a plant tour of the Coleman facilities. 73

On the same day, E&Y participated in an accounting due diligence conference call organized by Morgan Stanley. 74

Morgan Stanley requested that E&Y and the auditors of each of the other three companies whose financial statements
were to be included in the offering memorandum answer eighteen questions about their clients' accounting and control

environments. 75  In my opinion, E&Y could not have done so without the knowledge and consent of CPH/Coleman.

Fourth, E&Y supplied comfort letters to Morgan Stanley. 76  The letters were also addressed to Coleman's parent, CLN

Holdings. Inc. 77  As part of its comfort letter procedures, and as required by SAS 72, E&Y made certain inquiries of
management of CLN Holdings Inc. and, as explained in the preceding section, was required pursuant to applicable
auditing standards to obtain written representations from management to support the results of the inquiries. In my
opinion, as sophisticated business entities that had themselves participated in transactions involving substantial debt
offerings and that had prior experience with the comfort letter process, CPH and CLN Holdings Inc. should have been
aware that Morgan Stanley would obtain a parallel comfort letter from Andersen, the auditor of the entity selling the
securities (i.e., Sunbeam).

As a result of this participation of Coleman and its auditors in the debenture offering, it is my opinion that the
management of CPH would have or should have known that Andersen would issue comfort letters to Morgan Stanley in
connection with Sunbeam's acquisition of Coleman and that those letters could include significant, specific information
about recent sales and earnings trends.

2. CPH Could Have Requested and Received a Copy of the Representation Letters Supplied by Sunbeam

Pursuant to its contractual rights of access, 78  CPH could have requested copies of the representation letters supplied by
Sunbeam's senior executives to Andersen to support Sunbeam's responses to Andersen's comfort letter inquiries about
interim financial statement changes, including any declines in sales and earnings.

CPH would or should have known that Sunbeam's management would be furnishing similar written representations
to Andersen that would be (and were) a primary source of any current trend information reported by Andersen in its
comfort letter to Morgan Stanley, since Coleman's management at that time was responding to comfort letter inquiries
from E&Y. Although I have not been provided a copy of letters from Coleman's management to E&Y regarding the
statements made in the E&Y comfort letters, it is clear that Coleman provided such representations to E&Y. The E&Y
comfort letters specifically reference such representations and state that E&Y made the same standard comfort letter
inquiries about subsequent changes at Coleman that Andersen made of Sunbeam: “We have inquired of Company officials
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who have responsibility for financial and accounting matters as to whether ... for the period from January 1, 1998, to
March 18, 1998, there was any decrease, as compared with the corresponding period in the preceding year, in total
operating revenues, income from operations or increase in net loss. On the basis of these inquiries and our summary of

the minutes... nothing came to our attention that caused us to believe that there was any such increase or decrease ....” 79

E&Y's statement is consistent with standard practice; any auditor, in the normal course of preparing a comfort letter,

would require management to provide such representations before issuing a comfort letter. 80

Significantly, Coleman's responses to E&Y's comfort letter inquiries would have been supplied by the highest levels of
management, including those who participated in Morgan Stanley's due diligence meetings. Comfort letter inquiries
are not directed at middle or lower levels of management. By way of example, as described in the previous section, the
Sunbeam representation letters were signed by four of the highest-ranking Sunbeam officers and contained specific data
about comparative sales and earnings data for January and February of 1998 and 1997.

Not only would E&Y's inquiries to Coleman have made Coleman aware that its counterparty, Sunbeam, had similarly
made its interim financial information available to other parties, but Sunbeam also had agreed to provide comfort letters

to CPH or Coleman in each instance in which CPH or Coleman would have Securities Act liability (Section 11) risks. 81

These agreements indicate that CPH was well aware of the importance and availability of comfort letters:

• CPH registration rights agreement - if the shares were sold through an underwriter, Sunbeam agreed to use reasonable

best efforts to furnish to CPH a signed counterpart of a comfort letter delivered to underwriters. 82

• Coleman merger agreement - Sunbeam and Coleman each agreed to use reasonable best efforts to cause their auditors

to issue a cross-comfort letter to the other company. 83

3. CPH Could Have Requested and Received a Separate Comfort Letter from Andersen

In addition to seeking a copy of the comfort letters that Andersen had provided to Morgan Stanley, CPH could have
requested, and the authoritative auditing standards would have authorized, Andersen's furnishing a comfort letter
directly to CPH that otherwise contained the same information as the letter addressed to Morgan Stanley.

If Sunbeam or Morgan Stanley had been reluctant to furnish a copy of the Andersen letter to CPH, 84  then Coleman
could have requested that Sunbeam cause Andersen to issue a comfort letter with the same content but addressed to

CPH. 85  If CPH had been unable to supply to Andersen the due diligence representations required by SAS 72 86  to

receive the identical letter, 87  CPH would still have been entitled, pursuant to SAS 76, to a substantially similar letter
from Andersen covering the same matters, but referring to subsequent change comments as being the assertions of

management rather than negative assurances of the auditor. 88

4. CPH Could Have Invoked Its Contractual Rights of Access

Finally, the February 27, 1998 Agreement and Plan of Merger between Sunbeam and CPH provided both Sunbeam and
CPH with reasonable access to their counterpart's books, records and personnel and to the other's financial advisers, legal

counsel, accountants, consultants, and other representatives. 89  Thus, CPH had a contractual right of access both to
Sunbeam and Andersen personnel, as well as the contractual right, at any time prior to the sale of its interest in Coleman,
to seek interim Sunbeam financial information such as that contained in the Andersen letters to Morgan Stanley.
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5. CPH Could Have Engaged an Auditor to Perform Agreed-Upon Procedures

If for any reason CPH had wanted more or different procedures applied to Sunbeam's interim information, and as
provided for in AU § 634.10, CPH could have engaged Andersen, E&Y, or a third firm to perform specified procedures
to identify and report changes in financial statement items, such as sales and earnings.

D. Summary

Based upon a review of the facts in this report, I conclude that, prior to the sale of its interest in Coleman to Sunbeam,
CPH had several avenues available to it to obtain Sunbeam financial information related to the first quarter of 1998.

First, CPH could have requested from Sunbeam or Morgan Stanley a copy of Andersen's comfort letters to Morgan
Stanley. As a seller in a business combination involving the exchange of stock, CPH could have requested, and the
authoritative auditing standards would have sanctioned, Andersen's furnishing a comfort letter to CPH. CPH was
or should have been aware that the Andersen letters existed and that they would have contained specific, important
information about any changes in Sunbeam's first quarter 1998 sales and earnings.

Second, pursuant to its contractual rights of access, CPH could have requested copies of the representation letters
supplied by Sunbeam's senior executives to Andersen to support Sunbeam's responses to Andersen's comfort letter
inquiries about interim financial statement changes, including any declines in sales and earnings. CPH knew or should
have known of the existence of those representation letters and that those letters would have contained specific, important
information about any changes in Sunbeam's first quarter 1998 sales and earnings.

Third, instead of a copy of the comfort letters to Morgan Stanley, CPH could have requested, and the authoritative
auditing standards would have sanctioned, Andersen's furnishing a comfort letter addressed to CPH that otherwise
contained the same information as the letter addressed to Morgan Stanley.

Fourth, CPH had contractual rights of access to Sunbeam records, personnel accountants and other advisers and could
have requested information directly from Sunbeam or its representatives, including Andersen

Fifth, instead of a comfort letter, CPH could have requested, and the authoritative auditing standards would have
sanctioned, that an accountant perform specified or “agreed upon” procedures with respect to Sunbeam financial
statement accounts directed at determining, e.g., if declines in interim sales and earnings had occurred.

Footnotes
1 See March 19, 1998 Letter from Arthur Andersen LLP to Morgan Stanley, MS 9 (“March 19 Andersen Comfort Letter”);

March 25, 1998 Letter from Arthur Andersen LLP to Morgan Stanley, MS 10 (March 25 Andersen Comfort Letter”).

2 See Aug. 31, 2000 Report, “The Panel on Audit Effectiveness Report and Recommendations,” available at http://
www.pobauditpanel.org/index.html.

3 See Dec. 19, 2002 Report, Transition Oversight Staffs Report on the Independence Quality Control Systems of the Four
Reviewed Firms,” available at http/www.oversighstaff.org/reports.htm

4 See Feb. 27, 1998 Agreement and Plan of Merger Among Sunbeam Corporation, Laser Acquisition Corp., CLN Holdings
Inc. and Coleman (Parent) Holdings, Inc. (“Merger Agreement”), MS 93.

5 See Feb. 27,1998 Agreement and Plan of Merger Among Sunbeam Corporation, Camper Acquisition Corp. and The Coleman
Company, Inc. (“Company Merger Agreement”), MS 117.

6 See March 29, 1998 Registration Rights Agreement, MS 278.

7 See Dec. 6, 1999 Notice of Merger and Appraisal Rights and Information Statement, Sunbeam Corporation Prospects, MS
279.
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10 See March 19 Andersen Comfort Letter, MS 9; March 25 Andersen Comfort Letter, MS 10.

11 See March 20,1998 Letter from Ernst & Young LLP to CLN Holdings, Inc. and Morgan Stanley, MS 243 (“March 20
E&Y Comfort Letter”); March 25, 1998 Letter from Ernst & Young LLP to CLN Holdings, Inc. and Morgan Stanley, MS
0000462-464 (“March 25 E&Y Comfort Letter”).
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Letter”); March 23, 1998 Letter from Sunbeam Corp. to Arthur Andersen LLP, CPH 124 (“March 23 Sunbeam
Representation Letter”).

13 See Sunbeam Form 10-K for the Fiscal Year Ended December 28, 1997 (dated March 6,1998), MS 12.

14 See Sunbeam Amended Quarterly Report on Form 10-QA for the First Quarter 1998 (dated Nov. 25, 1998), MS 282.

15 See March 19, 1998 Press Release, MS 39; April 3, 1998 Press Release, MS 58; May 11, 1998 Press Release, MS 115.
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17 See id. § 6.8.
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22 See March 20 E&Y Comfort Letter, MS 243.

23 As would have been permitted by the relevant standard then in effect, viz., Statement on Auditing Standards No. 75,
Engagements to Apply Agreed-Upon Procedures to Specified Elements, Account, or Items of a Financial Statement (“SAS 75”

24 See AICPA Codification of Auditing Standards, AU § 634.05, Letters for Underwriters and Certain Other Requesting Parties.

25 See Merger Agreement, MS 93; Company Merger Agreement, MS 117.

26 See March 19,1998 Offering Mem. at 23, MS 166. The $261 million included cash-out of options.

27 The SEC promulgated Rule 144A to permit certain companies to raise funds from sophisticated institutional investors
without registering with the SEC. The disclosure requirements for 144A offerings are more relaxed than those for registered
offerings. However, in a 144A offering the issuer may promise to register the securities shortly after issuance to enable
the buyers to resell the securities in the public markets, and the private placement memorandum often forms the basis of
the subsequent registration statement In those instances, the issuer generally strives to make the disclosures in the private
placement memorandum substantially equivalent to those in a registration statement filed under the Securities Act of 1933.
Sunbeam granted registration rights to the purchasers of the debentures. See id. at 62-63.

28 See March 19,1998 Offering Mem., MS 166.

29 The financial statements for Coleman in the offering memorandum were the consolidated statements of CLN Holdings Inc.,
a CPH subsidiary. CLN Holdings Inc. was a holding company and the indirect owner of the 82% interest in Coleman, the
operating company. Coleman's statements were consolidated in the statements of CLN Holdings Inc. For ease of reference
herein, the financial statements of CLN Holdings Inc. in the offering memorandum are referred to as the statements of
Coleman. See id. at F-27 to F-54.

30 See March 19,1998 Purchase Agreement at 10-11, MS 242.

31 See March 19 Andersen Comfort Letter at 5, MS 9. Sunbeam had used a 52/53-week fiscal year-end close ending on the
Sunday nearest December 31. Although Sunbeam continued to use a fiscal close for its January and February 1998 internal
financial statements (five weeks from December 29, 1997 through February 1, 1998 for the fiscal month of January, and four
weeks from February 2, 1998 through March 1, 1998 for fiscal February 1998), at the end of the first quarter 1998 Sunbeam
adopted a calendar year- and quarter-end close. For ease of reference herein, references to Sunbeam's fiscal months of January
and February are simply “January” and “February.”

32 See id at 4.

33 See id

34 See March 25 Andersen Comfort Letter, MS 10.

35 See id. at 2.

38 See March 19,1998 Press Release, MS 39; March 19,1998 Offering Mem. at 8, MS 166.

39 See March 19, 1998 Press Release, MS 39.
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43 See Statement on Auditing Standards 76, Amendment to Statement on Auditing Standards No. 72, Letters for Underwriters and
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to Statement on Auditing Standards No. 72, Letters for Underwriters and Certain Other Requesting Parties (“SAS 86”), issued
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44 See Rule 201, General Standards, and Rule 202, Compliance with Standards, of the AICPA Code of Professional Conduct,
which require an AICPA member who performs an audit of financial statements to comply with standards promulgated by
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Mem. at 71, MS 166.

50 The first authoritative guidance for accountants regarding comfort letters was Statement on Auditing Procedure No. 35,
Letters for Underwriters (“SAP 35”), issued in November 1965 by the AICPA's Committee on Auditing Procedure (“CAP”).
The CAP was the predecessor of the ASB, whose first pronouncement in 1972 was the codification of the 54 previously issued
SAPs as Statement on Auditing Standards No.1. SAP 35 noted that there were sometimes differences of opinion as to what
constitutes an “adverse change” and that some accountants looked primarily to absolute relationships between amounts in
current and prior corresponding periods, while others thought it necessary to investigate the reasons for apparently adverse
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51 See Statement on Auditing Procedure No. 48, Letters for Underwrite, issued November 1971, which superseded SAP 35.

52 SAS 72 states that, in most cases, these procedures will be limited to the reading of the minutes and the inquiries of company
officials (AU § 634.45).

53 See supra note 31.

54 As a result of the knowledge of the company's internal control structure obtained by having audited the company's financial
statements, the auditor can assess whether management has sufficient information to support positive representations as to
the status of financial statement items at the letter's cut-off date. For example, a company may have “flash reports” or other
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55 See AU § 634.45 n.31. SAS 72 indicates that these answers “generally” should be supported by written representations
by company officials. However, many auditors insist that the responses be supported by written representations (rather
than document the results of oral discussions). Moreover, in Securities Act filings auditors are required to obtain written
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as Securities Act filings. For example, the Sunbeam letters to Andersen include both sets of representations.

56 See AU § 333.10, Management Representations.

57 See March 16 Sunbeam Representation Letter at 3, CPH 120; March 23 Sunbeam Representation Letter at CD 3, CPH 124.

58 See supra note 27.

59 See 17 CFR Part 240, General Rules and Regulations promulgated under the Securities Exchange Act of 1934, Rule 10b-5,
Employment of Manipulative and Deceptive Devices.

60 Form S-4 is used to register securities with the SEC in connection with business combinations and exchange offers, and may
be used as the proxy/information statement for the transaction.
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61 See SAS 76, Amendment to Statement on Auditing Standards No. 72, Letters for Underwriters and Certain Other Requesting
Parties, issued in September 1995. SAS 76 provided guidance on the form of report that could be issued to a qualified
requesting party (including a buyer and seller in an acquisition) who could not furnish the representations required by SAS 72
regarding knowledge of the Securities Act due diligence process and performance of a review substantially consistent with that
process. A “SAS 76” letter covers the same matters as a “standard” comfort letter; however, the accountant may not express
negative assurance as to absence of changes in certain items of financial position and operations in the “change period” as
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earnings ....” However, in a “SAS 76” letter, the accountant would indicate that officials of the company stated that “there had
been no decline in sales or earnings ....” In the codified AU § 634, the SAS 76 report example is Example Q.

62 See SAS 75, Engagements to Apply Agreed-Upon Procedures to Specified Elements, Account, or Items of a Financial Statement,
issued in September 1995 (“SAS 75”), superseding a similar standard issued in 1981. In 2000, the Auditing Standards Board
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(SAS 75 was consolidated into Section 201, Agreed-Upon Procedures Engagements, of the AICPA's Codification of Statements
on Standards for Attestation Engagements.) Unlike SAS 72 and 76, SAS 75 did not require that an accountant have an “audit
base” of knowledge of an entity's control structure to perform agreed-upon procedures.

63 See May 8,2003 Complaint ¶ 39.

64 See Sunbeam 10-K at 14, MS 12.

65 I have been advised by counsel to Morgan Stanley that, on February 23, 1998, Morgan Stanley, Sunbeam, and CPH
management met to discuss the transaction, and that Jerry Levin, then chief executive officer of Coleman, made notations on
materials that were used at the meeting indicating he was informed that Sunbeam's January and February sales were “slow.”
See Sunbeam: Long Range Strategic Plan at MF 00016, MS 84.

66 Dec. 2,2004 Levin Dep. at 10.

67 See March 19, 1998 Press Release, MS 39.

68 It s important to distinguish between the actual Andersen letters to Morgan Stanley and the information contained in those
letters. As indicated throughout this report, it is my belief that CPH could have obtained the exact same information in a variety
of ways. The Andersen letters were appropriately addressed to and, as required by AU § 634.61, restricted to the use of Morgan
Stanley. Thus, Sunbeam or Morgan Stanley might have refrained from giving to CPH copies of the letters to Morgan Stanley.
Because CPH was entitled to access to the same information, however, Sunbeam or Morgan Stanley might well just have given
CPH copies of the Andersen letters as a matter of convenience. (As a matter of fact, and as described below in this section,
Sunbeam agreed to later provide to CPH with a signed counterpart of an auditor's restricted comfort letter to the underwriter
under the registration rights agreement with CPH. See March 29, 1998 Registration Rights Agreement § 2.4(12), MS 278.) If
a copy of the letters to Morgan Stanley were not provided to CPH, and as explained in this section of the report, CPH would
then simply ask that Andersen issue the same letter addressed to CPH either in addition to or instead of Morgan Stanley.
Depending on whether CPH could furnish due diligence representations, Andersen would have issued either a “standard”
comfort letter or a “SAS 76” comfort letter, each of which would have had the same information content See supra note 61.

69 See Nov. 19,2004 Gittis Dep. at 54:24-56:25, 112:1-5; June 25,2004 Schwartz Dep. at 161:2-9, 195:23-196:8.

70 See Gittis Dep. at 18:11-23; Nov. 17,2004 Perelman Dep. at 49:15-20.

71 The offering memorandum stated that information in the document with respect to Coleman and the other companies to be
acquired had been derived from their SEC filings “or from information supplied by them for inclusion herein.” See March
19,1998 Offering Mem. at 3, MS 166.

72 See id. at F-53 to F-54.

73 See March 10, 1998 Memorandum, CPH 302.

74 See March 10, 1998 Fax, MS 56.

75 See id at 3-4.

76 See March 20 E&Y Comfort Letter, MS 243; March 25 E&Y Comfort Letter, MS 0000462-464.

77 See supra note 29.

78 Feb. 27,1998 Merger Agreement § 6.7, MS 93.

79 March 20 E&Y Comfort Letter at 2, MS 243 (emphasis added); March 25 E&Y Comfort Letter at 2, MS 0000463. The same
language was included in the March 25 E&Y Comfort Letter, with the only change being the letter cut-off date (March 25,
1998 vs. March 18, 1998).
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80 See supra note 55.

81 As indicated previously, Morgan Stanley conditioned its initial purchase of the debentures on the receipt of comfort letters
from the auditors of Sunbeam and each of the three companies Sunbeam would acquire (See March 19,1998 Purchase
Agreement at 10, MS 242). CPH was not a party to the purchase agreement between Morgan Stanley and Sunbeam, and the
agreement did not provide for the issuance of comfort letters to CPH or any other entities not party to the agreement

82 See March 29,1998 Registration Rights Agreement § 2.4(12), MS 278.

83 See Company Merger Agreement § 73, MS 117.

84 See supra note 68

85 See AU § 634.05.

86 AU § 634.06-.07 call for written representations by the requesting party that it is knowledgeable of the C Securities Act due
diligence process and has performed a review substantially consistent with that process.

87 As to the required due diligence representations to receive a “standard” comfort letter, the comfort letter from E&Y was
addressed to both Morgan Stanley and CLN Holdings, Inc. E&Y stated that their letter was furnishced in reliance on the
required due diligence representations. See March 20 E&Y Comfort Letter at 1, MS 243.

88 See supra note 61.

89 See Merger Agreement § 6.7, MS 93.
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL 
CIRCUIT IN AND FOR PALM 
BEACH COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

MOTION FOR LEA VE TO TAKE DEPOSITION 

Defendant Morgan Stanley & Co. Incorporated ("Morgan Stanley") respectfully 

requests that this Court enter an order permitting Morgan Stanley to take the deposition 

of a representative designated by Coleman (Parent) Holdings, Inc. who is competent to 

testify on any steps that may have been taken by Ernst & Young LLP (former auditors of 

The Coleman Company ("Coleman")) relating to due diligence efforts on behalf of CPH 

in connection with Sunbeam Corporation's ("Sunbeam") acquisition of The Coleman 

Company ("Coleman"), including a review of Sunbeam's audit work papers. 

In support of this Motion, Morgan Stanley states as follows: 

1. On December 2, 2004, Morgan Stanley learned, for the first time, that at 

some point in early 1998, E& Y may have conducted due diligence on behalf of Coleman 

by reviewing Sunbeam's financial records. See Dec. 2, 2004 Levin Dep. at 26-27. 

Specifically, Coleman's former Chief Executive Officer, Jerry Levin, testified that he 

believes that E&Y conducted due diligence with respect to Sunbeam's financial 

statements. See id. 
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("Coleman"), including any review of prior period audit work papers prepared by Arthur 

Andersen LLP relating to Sunbeam. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished to all counsel ofrecord on the attached service list by facsimile and Federal 

Express on this 8th day of December, 2004. 

5 

KELLOGG, HUBER, HANSEN, 
TODD & EV ANS, PLLC 

Sumner Square 
1615 M Street, N. W ., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

By: �-=
==:::...::.���====--_..::z:.��== 

Mark C. Hansen, admitted pr hac vice 
James M. Webster, admitted pro hac vice 
Rebecca A. Beynon, admitted pro hac vice 
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Jerold S. Solovy 

Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 606119 

SERVICE LIST 

6 

Joseph Ianno, Jr., Esq. 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 

KIRKLAND & ELLIS LLP 
655 15 th Street, N.W. - Suite 1200 
Washington, D.C. 20005 
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EXHIBIT A 

Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AJ 

Motion for Leave to Take Deposition 
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KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.LC. 
SUMNER SQUARE 

1615 M STREET, N.W. 

SUITE 400 

WASHINGTON, O.C. 20036·.3209 

1202) .326-7900 

FACSIMILE: 

(202) 326-7999 

December 6, 2004 

Via Facsimile and U.S. Mail 

Michael Brody, Esq. 
Jenner & Block, L.L.C. 
One IBM Plaza 
Chicago, IL 60611-7603 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley 
& Co. Incorporated, Case No. CA 03-5045 AI 

Dear Mike: 

In the deposition of Jerry Levin conducted on December 2, 
2004, Mr. Levin testified that he. recalled that Ernst & Young, 
LLP ("E&Y") had undertaken due diligence efforts on behalf of 
Coleman {Parent) Holdings, Inc. ("CPH") in connection with 
Sunbeam Corporation's ("Sunbeam") acquisition of The Coleman 
Company ("Coleman"), including a review of Sunbeam's audit work 
papers. 

Prior to Mr. Levin's reference, Morgan Stanley was unaware 
of the possibility that E&Y had participated in any aspect of 
Coleman's due diligence efforts, an issue that is plainly 
central to the issues in dispute in this matter. Morgan Stanley 
is entitled to discovery on whether and the extent to which E&Y 
assisted in due diligence efforts relating to Sunbeam's 
acquisition of Coleman. 

Accordingly, pursuant to Fla. R. Civ. P. l.310{b) (6), 
Morgan Stanley requests that CPH make available a witness 
competent to address any due diligence efforts undertaken by E&Y 
on behalf of CPH or Coleman in connection with Sunbeam's 
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Letter to Mike Brody 
December 6, 2004 
Page 2 of 2 

acquisition of Coleman. We also ask that CPH consent to the 
deposition of an appropriate E&Y representative on this topic. 
Alternatively, if CPH wishes to stipulate that E&Y did not 
undertake any due diligence on behalf of CPH or Coleman in 
connection with Sunbeam's acquisition of Coleman, including any 
review of prior period work papers prepared by Arthur Andersen 
LLP, no deposition on this topic would be necessary. 

Please let me know at your earliest convenience, and no 
later than Tuesday, December 7, 2004, of your client's position 
on this matter. 

Very truly yours, 

�� 
Rebecca A. Beynon 

cc: Lawrence P. Bemis, Esq. 
Joseph Ianno, Esq. 

" ... 

....,: .... 
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12/08/04 WED 15:32 FAX 202 326 7999 KELLOGG,HUBER,HANSEN, 

TX/RX NO 

INCOMPLETE TX/RX 

TRANSACTION OK 

ERROR 

1618 

****************************** 

*** MULTI TX/RX REPORT *** 

****************************** 

(1) 79340412315616845816 

(2) 79340412313128407671 

(3) 79340412315616597368 

(4) 7934041238795200 

KELLOGG, HUBER, HANSEN, TODD & EV ANS, P.L.L.C. 

TO: 

FROM: 

PHONE: 

DATE: 

MESSAGE: 

Sumner Square 
1615 M' Street, N.W. 

Suite 400 
Washington, D.C. 20036-3206 

FACSIMILE TRANSMISSION 

Jack Scarola, Esq. 
Jerold Solovy, Esq. 
Joseph lanno, Jr., Esq. 
Thomas Clare, Esq. 

Rebecca Beynon 

202-326-7934 

December 8� 2004 

FAX NO.: 

CLIENT NO.: 

561-684-5816 
312-840-7671 
561-659-7368. 
202-879-5200 

04123 

Attached.please find Motion for Leave to Take Deposition (re: CPH representative). 
' 

Original will follow via overnight mail. 

Thank you. 

141001 
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CARLTON FIELDS, P.A. 

BSPERANTE 
222 LAKEVIEW AVENUE, SUITE J 400 

WEST PALM BEACH, FLORIDA 33401-6149 

Date: December 8, 2004 

To: Jack Scarola 

Jerold Solovy/Michael Brody 

Lorie Gleim 

Thomas Clare 

Rebecca Beynon/Mark Hansen 

From: Joyce Dillard, CLA 

Client/Matter No.: 47877/14092 

ATTORNEYS AT LAW 

MAILING ADDRESS 
P.O. BOX 150, WEST PALM BEACH, FL 33402-0150 

TEL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

I Phone Number I Fax Number 

(561) 686-6300 (561) 684-5816 

(312) 222-9350 (312) 840-7711 

(.561) 665-7900 (561) 6.SS-6222 

(202) 879-5993 (202) 879-5200 

(202) 326-7900 (202) 326-7999 

(561) 6.59-7070 (561) 659-7368 

Employee No.; 

Total Number of Pae;es BeiDI! TJ"ansmitted. Ineludine Cover Sheet: 6 

Message: 

Coleman v. Morgan Stanley & Co., Inc. 

To follow please find a copy of Morgan Stanley's Motion to Compel Answers to Fifth Set of 
Interrogatories. 

14100 1 /008 

Doriginal to follow Yia Regular Mail [J Original wlU Not be Sent [J Original wlllfollow l'ia Overnight Courier 

···�···························································*········································ 

The infonmtion contained in this facsimile message is 11ttomcy privileged and confidential infonnaticn intended only for !he use orthc individual or 
entity named nbove. If the: reader of this mess11gc is not the intended recipient. you arc h�by nolitled that mry dissemination, diatn'bution or copy of 
this communication is slrictly prohibited. 'ff you have rcccivcd !his comm1.111ication in error, please immediately ncu:ify us by t.clqihone (if long 
distance, pl�c call cotlcct) and return the: original message ro �at the above addrcsa via the U.S. POSUl1 Scrv:lce. Thank you. 

••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••m••••••••• 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 

(561) 659-7070 

TELECOPIEROPERATOR: -----------------------------

WPB#566762.12 CARLTON FIELDS, P.A. 

TAMPA ORl.ANDO TALLAHASSEE W.liST PALM BEAC!l ST. PBTERSBUltG MIAMI 
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IN TIIE CIRCillT COURT OF THE 
FIFTEENTH JUDICIAL Cm.CUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS. INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 Al 

MORGAN STANLEY & CO. INC., 

Defendant. 

MORGAN STANLEY & CO. INC. 'S MOTION TO COMPEL 

ANSWERS TO FIFTH SET OF INTERROGATORIES 

141002/008 

Defendant, Morgan Stanley & Co. Inc. (''Morgan Stanley"), by its attorneys, pursuant to 

Fla. R. Civ. P. 1.340 and 1.380, respectfully requests that the Court enter an order compelling 

Coleman (Parent) Holdings, Inc, ("CPH") to identify the "one or more CPH and/or Coleman 

representatives [who] reached out to and spoke with one or more Sllllbeam and/or Morgan 

Stanley employees concerning" Sunbeam's March 19, 1998 Press Release. In support of this 

Motion, Morgan Stanley states as follows: 

1. On October 25, 2004, Morgan Stanley served its Fifth Set of Interrogatories to 

Plaintiff. Interrogatory No. 2 of the Fifth Set of Interrogatories sought the following: 

Identify all communications between Coleman, CPH, or Mafco (or any of their 
attorneys or financial advisors) and Sunbeam, Arthur Andersen, Morgan Stanley, 
or Skadden Arps between March 19, 1998 and March 30J 1998 concerning 
Sunbeam's sales during the first quarter of 1998, Sunbeam's March 19, 1998 
Press Release, or any of the information contained in Sunbeam's March 19, 1998 
Press Release. 
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Coleman (Parent) Holdings, Tnc. v. Morgan Sta"llley & Co., Inc. 
Case No: CA 03-5045 Al 

Morgan Stanley & Co. J.nc.'s Motion to Compel 
.Amwers to Fifth Set of Interrogatories 

2. On November 24, 2004, CPH served its Responses and Objections to Morgan 

Stanley & Co. lnc.'s Fifth Set of Interrogatories. Its answer to Interrogatory No, 2 states, in 

pertinent part, as follows: 

Further, after the March 19, 1998 press release was issued, one or more CPH 
and/or Coleman representatives reached out to and spoke with one or more 
Sunbeam and/or Morgan Stanley employees concerning the subject matter of the 
interrogatory. Sunbeam and/or Morgan Stanley assured CPH and/or Coleman 
that Sunbeam would make the sales numbers it previously had projected for the 
first quarter of 1998 and the full year. 

3. CPH failed to identify any "representatives" who "reached out to and spoke with" 

any Sunbeam and/or Morgan Stanley employees about the March 19, 1998 Press Release. 

4. Clearly, the identity of those representatives who are referenced in CPH's 

response to Interrogatory Number 2 is relevant and necessary. 

5. Morgan Stanley has attempted to obtain this jnform.ation through deposition 

testimony of numerous individuals affiliated with CPH but has not obtained the information 

responsive to this Interrogatory. Each CPH and Coleman witness deposed has denied having 

personally been involved in the event that CPH alleges occurred. 

6. CPH filed its case in May of 2003 and the parties have engaged in extensive 

discovery. Fact discovery has now closed and CPH cannot vaguely asscirt that one or more 

"representatives" contacted Sunbeam and/or Morgan Stanley without knowledge as to which of 

its own representatives was involved. 

7. Morgan Stanley is entitled to know which representative(s) of CPH "reached out 

to and spoke with" Sunbeam and/or Morgan Stanley employees� and Morgan Stanley is entitled 

to know which employees from Sunbeam and/or Morgan Stanley the representative(s) ''reached 

2 
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Caleman (Parent) Holdings, Inc- v. Morgan Stanley & Ca., Inc. 
Case No: CA 03-5045 AI 

Morgan Stanley & Co_ lnc.'s Motion to Compel 
Answers to Fifth Set of Interrogatories 

out to and spoke with.•• In addition, Morgan Stanley is entitled to know whether any 

representative of Coleman, CPH, or Mafco (or any of their attorneys or financial advisors) spoke 

to any of the other companies listed in the Interrogatory. 

8. Morgan Stanley reserves the right to seek additional discovery from those 

"representatives'' to determine the content and extent of the conversations between any 

"representatives" and employees referred to in CPH's answer to Interrogatory No. 2. 

WHEREFORE, Morgan Stanley requests the Court to enter an order compelling CPH to 

identify the "CPH and/or Coleman representatives [who] reached out to and spoke with one or 

more Sunbeam and/or Morgan Stanley employees" concerning the subject matter of the 

intexrogatory, permit Morgan Stanley to depose these individuals and award such other and 

further relief as is just and proper. 

3 
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Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
Cuse No: CA 03-5045 AI 

Morgan Stanley & Co. Inc.'s Motion to Compel 
Answers to Fifth Set oflntt:rrogatories 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a tme and correct copy of the foregoing has been furnished to 

all counsel of record on the attached seivice list by facsimile and Federal Express on this 8f.:S. 

day of December� 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W.� Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
JamesM. Webster� ID 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for 
Morgan Stanley & Co. Incorporated 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E�mail: jianno@carltonfields.com 

BY: � 
JOSi1IailllOJrO 
Florida Bar No. 655351 

4 

16div-009073



12/08/2004 14:54 FAX 581 858 7388 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 p.µm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

Lorie M. Gleim 
GREENBERG TRAURIG, PA 
777 South Flagler Drive 
Suite 300 East 
West Palm Beach. Florida 33401 

CARLTON FIELDS WPB 141008/008. 

Coleman (Parent) Holdings. Inc. v. Morgan Stanley & Co., Inc. 

SERVICE LIST 

5 

Case No: CA 03-.5045 AI 
Morgan Stanley & Co. lnc.'s Motion to Compel 

Answers to Fifth Set of Interrogatories 
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DEC-08-2004 14:37 JENNER & BLOCK 

FAX TRANSMITTAL 

Date: December 8, 2004 

To: Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

John Scarola, Esq. 

Mark C. Hansen, Esq. 

From: Michael T. Brody 
312 923-2711 

Employee Number: 

3125270484 P.01/05 

JENNER&BLOCK 

Jenner & Block LLP 
One IBM Plaza 

Chicago, IL 60611 
Tel 312 222-9350 
www.jenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: (202) 879-5200 
Voice: (202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Fax: (561) 684-5816 (before 5 PM) 
Voice: (561) 686-6350, Ext. 140 

Fax: (202) 326-7999 
Voice: (202) 326-7900 

Client Number: 41198-10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain information that is attorney 
work product, privileged, confidential, and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering the message to the intended recipient, you are hereby notified that any dissemination, distribution, or copying 
of this communication is strictly prohibited. If you have received this communication in error, please notify us inmediately by telephone, and return the 
original message to us at the above address via postal service. Thank you. 

Message: 

Total number of pages including this cover sheet: {o Time Sent: 

If you do not receive all pages, please call: 312 222-9350 Sent By: 

Secretary: Caryn Jo Geisler Extension: 6490 
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JENNER&BLOCK 

December 8, 2004 

By Telecopy 

Thomas A. Clare, E�q. 
Kirkland & Ellis LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Tom: 

Jenner & Block LI.I' 
One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 
wwwjenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, oc 

I write to follow up on the issues we raised on November 23, 2004 and again on November 30, 
2004 concerning the November 22, 2004 deposition of Mr. Petrick. 

You have not responded to any of the issues raised on my letters, except to provide the loan 
history information you promised to provide at Mr. Petrick' s deposition and you provided that 
only after we after we re-noticed the Rule 1.310 deposition on that topic. Please provide the 
information we requested by Monday, December 13, 2004. Otherwise, we will proceed with a 

further Rule 1.310 deposition to obtain answers to the questions on which Mr. Petrick was 
unable to testify. I enclose an amended deposition notice for that deposition. 

With regard to the loan history Rule 1. 310 deposition, we will not proceed with that deposition at 
this time in light of the materials you have provided. 

Very truly yours, 

�7.� 
Michael T. Brody { 
MTB:cjg 
Enclosures 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAGO_l 186730_2 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

3125270484 

THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

AMENDED NOTICE OFT AIONG VIDEOTAPED DEPOSITION 

To: Mark C. Hansen, Esq. 

P.03/06 

Thomas A Clare, Esq. 
KlRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 

KELLOGG, HUBER, HANSEN, TODD 

Washington, D.C. 20005 West Palm Beach, FL 33401 

& EV ANS, P .L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings Inc. will take the deposition 
upon oral examination of the following party pursuant to Florida Rule of Civil Procedure 1.31 O 
on the dates set forth below: 

DEPONENT 
Morgan Stanley & Co., Inc. on the topics 
identified on Exhibit A. 

DATE AND TIME 
December 17, 2004 

The deposition will be conducted at Esquire Deposition Services, 216 East 45th Street, 
New York, NY 10017 and will begin at 9:30 a.m. The depositions will be recorded by videotape 
and stenographic means. The videographer will be Esquire Deposition Services. The 
depositions will be taken before a person authorized to administer oaths and will continue day to 
day until completed. 

Please designate one or more officers, directors, managing agents, or other persons to 
testify on your behalf and state the matters on which each person designated will testify. 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List this gth day of December 2004. 

Dated: December 8, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

Document Number: l l 87906 

COLEMAN (PARENT) HOLDINGS INC. 

BQ�� 
One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SIIlPLEY p .A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EV ANS, P.L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1 400 
West Palm Beach, FL 33401 

3125270484 P.05/06 
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Exhibit A 

CORPORATE DEPOSITION TOPICS 

l. The value of any interest of MS&Co., MSSF, or any affiliate of MS&Co. in American 
Household, Inc. on the following dates: (a) February 6, 2001; and (b) September 20, 2004. 

2. Any mark-downs or write-offs taken by MS&Co., MSSF, or any affiliate of MS&Co. in 
connection with any debt owed by Sunbeam Corporation, including without limitation any mark
downs taken prior to April 30, 1999. 

TOTAL P.06 16div-009080
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CARLTON FIELDS, P.A. 
AlTORNEYS AT LAW 

ESPERANTE 
222 LAKEVIEW AVENUE, SUITE 1400 

WEST PALM BEACH, FLORIDA 33401-6149 

Date: December 9, 2004 

To: Jack Scarola 
Jerold Solovy/Michael Brody 

Mark/BideauLorie Gleim 

Thomas Clare 

Rebecca Beynon/Mark Hansen 

From: Joyce Dillard, CLA 

Client/Matter No.: 47877114092 

MAILING ADDRESS 
P.O. BOX 150, WEST PALM BEACH, FL 33402--0150 

TEL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

I Phone Number I Fax Number 

(561) 686-6300 (561) 684-5816 

(312) 222-9350 (312) 840-7711 

(561) 665-7900 (561) 655-6222 

(202) 879-5993 (202) 879-5200 

(202) 326-7900 (202) 326-7999 

(561) 659-7070 (561) 659-7368 

Employee No.: 

Total Number of Pasres Beine Transmitted, Includine: Cover Sheet: 16 

Message: 
Coleman v. Morgan Stanley & Co., Inc. 

141001/018 

To follow please find a copy of Morgan Stanley's Motion to Determine Sufficiency of Service of 
Process on Jerry Levin and Notice of Hearing for December 16, 2004. 

Doriginal to follow Via Regular Mail a Original will Not be Se.nt D Original will follow via Overnight Collrli!r 

••*•···································································································· 

The infonnation contained in this facsimile message is attorney privileged and confidential information intended only for the w;e of the individual or 
entity named above. If the reader of this mesDge is not tbe intended recipient, you lll'e hereby notified that any dissemination, distribution or copy of 
this comm1.1nicalion is 5tricLly prohibited. If you have rccc:ivcd thii; comrmmication in error, please immediately ncitify us by telepllonc (if long 
distance, please call collect) end return Che original :message to U5 at the above address via the U.S. Postal Service. That1k you. 

*****••••·········································································••M••················· 

wrB#566762.12 

IF THERE ARE ANY PROBLEMS OR COMPL.ICATIONS, PLEASE NOTIFY US IMMEOIATEL Y AT: 
(561) 659·7070 

CARLTON FJELDS, P.A. 

TAMPA ORLANDO TALLAHASSEE WEST PALM BEACH ST. PET8RSBURG !'vllAMl 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH mDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS TNC., 

Plaintiff, 

v_ CASE NO! CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY GNEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNJNG: 

December 16, 2004 

8:45am. 

Palm Beach County Courthouse, Courtroom l lA 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

Judge Elizabeth T. Maass 

Morgan Stanley's Motion to Detennine 
Sufficiency of Service of Process on Jerry Levin 

KJNDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve the issues 
contained in the foregoing motions or matters will be made with opposing counsel prior to 
bearing on these matters on the Court's Motion Calendar. 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 

entitled, at no costs to you. to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 3:55-2431 within two (2) working days of your receipt of this 
notice; if you are hearing or voice impaired, call 1-800·955-8771. 

WPB#57 l 076.25 
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Coleman v. Morgan Stanley 
Case No: 03-CA-005045 Al 

Notice of Hearing 
Page 2 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this ___!1±--
day of December, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
Jam.es M. Webster, m 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

WPB#S'11076.25 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659� 7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: � � d 
Joseph Ianno, Jr. 11 ('147 
Florida Bar No. 655351 

Counsel for Morgan Stanley & Co. Incorporated 

16div-009083
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SIDPLEY, P.A. 
2139 Pahn Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 

,, JENNF;..ll &,BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

MarkBideau 

Lorie M. Gleim 
GREENBERG TRAURJG, P.A. 
777 South Flagler Drive 
Suite 300 East 
West Palm Beach, FL 33401 

WPB#571076.25 

CARLTON FIELDS WPB 

SERVICE LIST 

141004/018 

Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Notice of Hearing 
Page 3 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. CASE NO; CA 03-5045 AI 

MOROAN STANLEY & CO., INC., 

Defendant. 

MOTION TO DETERMINE 
SUFFICIENCY OF SERVICE OF PROCESS ON JERRY J,EVIN 

�005/0 18 

Defendant, Morgan Stanley & Co,. Incmporated (''Morgan Stanley"), requests that this 

Court detenW.ne sufficiency of service of process on Jerry Levin. In support of this Motion, 

Morgan Stanley states as follows: 

1. Pursuant to a Motion for Protective Order filed by non-party Jerry Levin, this 

Court entered an Order requiring Mr. Levin to appear for deposition on December 1 and 2, 2004 

in New York City and, if necessary, on December 3, 2004 in Florida. Mr. Levin's deposition 

was taken in New York as an accommodation to his schedule. Since Mr. Levin has an office and 

a home in Florida, Morgan Stanley was entitled to have Mr. Levin appear for his deposition in 

Florida. 

2. Because Plaintiff did not ask any questions of Mr. Levin, the deposition was 

concluded on December 2, 2004. Consequently, Mr. Levin's deposition did not continue in 

Florida. 

Wl'B#587298.2 

16div-009085
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Coleman (Parent) Holding5, Inc. v. Morgan Stanley & Co., Inc. 
Case No: CA 03-5045 Al 

Motion to Determine Sufficiency of Service of Process 
Page 2 

3. During the course of Mr. Levin's deposition, counsel for Morgan Stanley 

provided Mr. Levin and his counsel with a subpoena for Mr. Levin to appear for trial in this 

action. No objection was made at that time, and counsel accepted the subpoena. 

4. On December 8, 2004, counsel for Mr. Levin returned the trial subpoena stating, 

for the first time, that he was unauthorized to accept service. A copy of counsel's letter with 

enclosures js attached hereto as Exhibit "A". 

5. Mr. Levin should not be permitted to evade service of process because counsel 

and this.Court accommodated his scheduling commitments. Had Morgan Stanley insisted that 

Mr. Levin appear for his deposition in Florida, Mr. Levin could have easily been served with the 

trial subpoena. 

WHEREFORE, Morgan Stanley requests that this Court enter an Order determining that 

Mr. Levin was properly served and requiring him to appear for trial in this action as necessary 

and award such other and further relief as is just and proper. 

WPB#587298.2 

16div-009086
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Coleman (Parent) Holdings, Iru:. v. Morgan Stanley & Co., Inc. 
Case No: CA 03-5045 Al 

Motion to Determine Sufficiency of Service of Process 
Page3 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this � 
day of December, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRia..AND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ID 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone; (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

wPB#S87298.Z 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: ��� 
Joseph Ianno, Jr. /f('fq7 
Florida Bar No. 655351 

16div-009087
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SlllPLEY, P.A. 
2139 Pahn Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza. Suite 400 
Chicago, IL 60611 

MarkBideau 
Lorie M, Gleim 

GREENBERG TRAURIG, P.A. 
777 South Flagler Drive 
Suite 300 East 
West Palm Beach, FL 33401 

WPB#587298.2 

CARLTON FIELDS WPB la! 008/018 

Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
Case No: CA 03-5045 AI 

Motion to Oct.ermine Sufficiency of Service of Process 
Page4 

SERVICE LIST 
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Greenberg 
Traurig 
MARK F. BIDEAU, �. 
WEST PALM BEACH OF!l(CE 
DIROCT DIAL: (561) 650-7918 
Email: bid�@gtlaw.com 

VIAFEDEX 

Larry Bemis, Esq. 
Kirkland & Ellis, LLP 
655 15th Street, N.W. 
Washington. DC 20005 

CARLTON FIELDS WPB 

December 7J 2004 

Re: Coleman (Parent) Holdings. Inc. v. Morgan Stanley & Company, Inc_ 

Dear Larry: 

I am enclosing herewith a copy of the Subpoena addressed to Jerry Levin and the 
Witness Fee check that your associate gave to me at Mr. Levin's deposition. As I discussed 
with her at that thne, I did not have authority to accept the Subpoena on behalf of Mr. Levin. 
Unfortunately, I still have not obtained the authority to accept a trial subpoena on Mr. Le1.rin • !!! 
behalf and I did not fraokly want to lose these documents by holding them any longer. I am 
therefore returning them to you as requested. 

MFB/dt 
Enclosw-e 

MarkF. Bideau 

WPB-FSl\BIDBAIM\S l3882v01\1W4/04U6560.071300 

EXHIBIT 

Cireenberg Traurig. P.A. I Altomeys at Law I 777 South Flagler Drive I Suite JOO Ei15t I West Palm B!!ac:h, FL 33401 
Tel 561.65'0.7900 I Fax S61.6SS.6222 

@008/0 18 

AUIANY 

Al"ISTEROAM 

AtLANTA 

BO>ION 

CHICilCO 

0£NVER 

FORT l.AlltlEROAI.! 

LOS ANt;ELe> 

MIAMI 

NEW JEl\SliY 

ORANGE COUNTY, C• 

04UANDO 

1'Hllo\OlLPHIA 

fHOENIJ( 

51Ut:Ol'V>.l,L� 

TAl.JJJ..IASSEE 

1'1SONS �OlNER 

WA.SHINGlON, P.C:. 

WIV41NGTON 

ZURJCH 

www.gtlaw.com 
16div-009089
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J." 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH RJDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, me .. 

Plainti� CASE NO: CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

SUBPOENA FOR TRIAL 

THE STATE OF FLORIDA 

TO: JERRY W. LEVIN, Chief Executive Omer 
American Household, Inc. f/k/a Sunbeam Corporation 
2381 Executive Center Drive 
Boca Raton, Florida 33431 

YOU ARE COMMANDED to appear before The Honorable Elizabeth Maass, Judge of 

the Circuit Court, at the Palm Beach County Courthouse, Courtroom l lA, 205 North Dixie 

Highway, West Palm Beach, Florida on February 22, 2005* at 9:30 a.m., to testify in this action. 

If you fail to appear, you may be in contempt of court. 

' . ' 

WPBlf.S86455.4 1 

141010/018 
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Colemlln (Parent) Holdings Inc. v . .Morgan Stanley & Co. 

Case No: CA 03-5045 Al 
Subpoena for Trial 

You are subpoenaed to appear by the following attorneys, and unless excused form this 

subpoena by these attorneys or the Court, you shall respond to this Subpoena as directed. 

Dated: November �04 

Joseph Ianno, Ir., 
Florida Bar No: 655351 
CARLTON FIELDS, P .A 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 

Facsimile: (561) 659-7368 

Lawrence P. l:lem.is 
Florida Bar No: 618349 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 

Mark C. Heruien 
James M Webster, ill 
Rebecca A Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EVANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite400 
Washington, D.C. 20036 
Telephone: (202) 326-7999 

Counsel for Defendant 
Morgan Stanley & Co. Incorporated 

\J./PB#586455.4 2 

*BEFORE YOU APPEAR 

PLEASE CALL 
JOYCE DILLARD, CLA 
AT (561) 659-7070 TO 
CONFIRM THE EXACT TIME 
AND DATE YOU WILL BE 
CALLED TO TESTIFY 

�01 1/018 

16div-009091
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IN THE cm.curr COURT OF THE 
FIFrEENTH JUDICIAL Cm.CUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff. CASE NO; CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC .• 

Defendant. 

SUBPOENA FOR TRIAL 

THE STATE OF FLORIDA 

TO: JERRY W. LEVIN, Chief Executive Omer 
American Household, Inc. f/k/a Sunbeam Corporation 
2381 Executive Center Drive 
Boca Raton, Florida 33431 

YOU ARE COMMANDED to appear before The Honorable Elizabeth Maass, Judge of 

the Circuit Court, at the Palm Be&eh Cotmty Courthouse. Courtroom 11� 205 North Dixie 

Highway, West Palm Beach, Florida on February 22, 2005* at 9:30 a.m., to testify in this action. 

If you fail to appear, you may be in contempt of court. 

. . ,. 

WPB#5S64SS.4 1 

16div-009092
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Coleman (Parent) Holdings Inc. v. Mo.,.gan Stanley & Co
Case No: CA 03-5045 AI 

Subpoena for Trial 

You are subpoenaed to appear by the following attorneys, and unless excused fonn this 

subpoena by these attomeys or the Court, you shall respond to this Subpoena as directed. 
� 

Dated: November �04 

Joseph Ianno� Jr., 
Flori4a Bar No: 65535 l 
CARLTON FIELDS, P.A. 
222 Lakeview Ave .• Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Lawrence P. Bemis 
FloridaBarNo: 618349 
Thomas A. Clare 
I<lRKLAND & ELLIS LLP 
655 151h Street� N.W., Suite 1200 
Washington., D.C. 20005 
Telephone: (202) 879-5000 

Marl< C. Hansen 
James M. Webster, Ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7999 

Counsel for Defendant 
Morgan Stanley & Co. In�orporated 

WPB1'S864S5.4 2 

*BEFORE YOU APPEAR 

PLEASE CALL 
JOYCE DILLARD, CLA 
AT (561) 659-7070 TO 
CONFIRM THE EXACT TIME 
AND DATE YOU WILL BE 
CALLED TO TESTIFY 

16div-009093
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' 
IN THE CIRCUIT COURT OF THE 

COLEMAN (PARENT) HOLDINGS, JNC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PAIM BEACH COUNfY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

SUBPOENA.FOR JlUAL 

THE STATE OF FLORIDA 

TO: JERRY W. LEVIN, Chief Execnth'e Oftier 
American Household, Inc. f/k/a Sunbeam Corporation 
2381 Executive Center Drive 

Boca Raton, Florida. 33431 

YOU ARE COMMANDED to appear before The Honorable Elizabeth Maas� Judge of 

the Cin:uit Court, at the Palm Beach County Courthouse, Courtroom 11� 205 North Dixie 

Highway, West Palm Beach, Florida on February 22, 2005* at 9:30 am., to testify in this action. 

lf you fail to appear, you may be in contempt of court. 

WP8#5U455.4 1 

16div-009094
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Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 
Case No: CA 03-5045 AI 

Subpoena for Trial 

You are subpoenaed to appear by the following attorneys, and unless excused form this 

subpoena by these attorneys or the Court, you shall respond to this Subpoena as directed. 
� 

Dated: November �04 

Joseph Iamio, Jr., 
Florida Bar No: 655351 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Lawrence P. Bemis 
Florida Bar No: 618349 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington. D.C. 20005 
Telephone: (202) 879-5000 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington. D.C. 20036 
Telephone: (202) 326-7999 

Counsel for Defendant 

Morgan Stanley & Co. Incorporated 

WPB#S86455.4 2 

*BEFORE YOU APPEAR 

PLEASE CALL 
JOYCE DILLARD1 CLA 
AT (561) 659 .. 7070 TO 
CONFIRM THE EXACT TIME 
AND DATE YOU WILL BE 
CALLED TO TESTIFY 

16div-009095
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CARLTON FIELDS, P.A. 
ATIORNcYS AT LAW 

ESPERANTE MAILING ADDRESS 
222 LAKEVIEW A VENUE, SUITE 1400 

WEST PALM BEACH, FLORIDA 33401-6149 
P.O. BOX 150, WEST PALM BEACH, FL33402-0150 

IBL (561) 659-7070 FAX (561) 659-7368 

Date: December 9, 2004 

To: Jack Scarola 

Jerold Solovy/Michael Brody 

Lorie Gleim 

Thomas Clare 

Rebecca Beynon/Mark Hansen 

From: Joyce Dillard, CLA 

CUenUMa.tter No.: 47877/14092 

FAX COVER SHEET 

I Phone NumbeJ' 

(561) 686-6300 

(312) 222-9350 

(561) 665-7900 

(202) 879-5993 

(202) 326-7900 

(561) 659-7070 

Employee No.: 

Total Number of Pasi:es Bein£ Transmitted, Includinll Cover Sheet: 4 

Message: 

Coleman v. Morgan Stanley & Co., Inc. 

I Fax Number 

(561) 684-5816 

(312) 840-7711 

(561) 655-6222 

(202) 879-5200 

(202) 326-7999 

(561) 659-7368 

To follow please find a copy of Morgan Stanley's Notice of Hearing setting its Motion to 
Compel Answers to Fifth Set of Interrogatories for December 15, 2004. 

Doriginal to follow Via Regular Mail [J Original will Nut be Sent r;J Original wlllfollo14• 'Vill Overnight Courier 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

Tl1c inti>rmation contained in this facsimile message is 11ttomcyprivilcgcd and confidential information intended only for the use of the individual or 

entity named above. If the reader of Ihi1; TTIC8.9age is not the intended n:cipient, you iire hereby notified thal IDIY diei;eminlltion, distribution or c0py of 
this communication is slriclly prohibited If you haVI:: received !hi.� communiauion in =• plc:iisc immediately notify us by telephone (if long 
distance, please call collect) and rcrum the original message b;J 115 at lbe above addrc:r;s via tllc U.S. Posial Service. Thank you. 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 
(561) 659-7070 

TELECOPIER OPERATOR: ----------------------------

WPB#S66162.12 CARLTON FIELDS, P.A. 

TAMPA ORLANDO TALLAHASSEE WEST PALM BEACH ST. PETER$1WR.O MfAMI 

16div-009097
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
lN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

December IS, 2004 

8:45 a.m. 

Palm Beach County Courthouse, Courtroom I IA 
· 205 North Dixie Highway 

West Palm.Beach, Florida 33401 

Judge Elizabeth T. Maass 

Morgan Stanley's Motion to Compel 
Answers to Fifth Set of Interrogatories 

KINDLY GOVERN YOURSELVES ACCORDJNGLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve the issues 
contained in the foregoing motions or matters will be made with opposing counsel prior to 
hearing on these matters on the Court's Motion Calendar. 

If you are a. person with a disability who needs any accommodation in order to participate :in this proceeding, you are 

entitled, at no costs to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Comthouse, 205 North Dixie Highway, Roow 5.2500, West 
Palm Bea.ch, Florida 33401 ; telephone numbtt (561) 355-2431 within two (2) working days ofyom: receipt of this 
notice; ifyou are hearing or voice impaired, call 1-800-955-8771. 

WfB#.571076.24 

16div-009098
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Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

. Notice of Hearing 
Page 2 

CERTIF1CATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this � 

day of December, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P .L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

wPB#571076.24 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY:��-� 
Joseph Ianno, Jr. 7t11'f�P7 
Florida Bar No. 655351 

T · 

Counsel for Morgan Stanley & Co. Incorporated 

16div-009099
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SIDPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

Lorie M. Gleim 
GREENBERG TRAURIG, P.A. 
777 South Flagler Drive 
Suite 300 East 
West Palm Beach, FL 33401 

WPB#57 ! 076.24 

CARLTON FIELDS WPB 

SERVICE LIST 

141004/004 

Colem(l.Jt v. Morgan Stanley 
Case No: 03-CA-005045 Al 

Notice of Hearing 
Page3 

16div-009100



COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

IN THE FIFTEENTH JUDICIAL CIRCIBT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S 

MOTION FOR SUMMARY JUDGMENT 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar# 618349) 
Christopher Landau 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th St. N.W. Suite 1200 
Washington, DC 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 

Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 

1615 M St. N.W., Suite 400 
Washington, DC 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

K&E 10051584.1 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Counsel for: 
Defendant Morgan Stanley & Co. Incorporated 

Dated: December 10, 2004 
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Defendant Morgan Stanley & Co. fucorporated respectfully moves for summary 

judgment on all four claims advanced by plaintiff Coleman (Parent) Holdings fuc. ("CPH") in 

the Complaint filed on May 8, 2003. fu support of this motion, Morgan Stanley submits its 

Proposed Findings of Fact and Conclusions of Law, a Memorandum of Law, and appendices of 

supporting evidence, and states as follows: 

1. This Court has already decided that New York law governs CPH's claim for 

negligent misrepresentation. See Aug. 11, 2004 Order at 11. Under settled New York law, a 

plaintiff cannot establish liability for negligent misrepresentation without establishing, among 

other things, that the challenged information was imparted in the context of a "special 

relationship of confidence or trust" with the defendant. There is no record evidence that Morgan 

Stanley imparted the challenged information in the context of a "special relationship of 

confidence or trust" with CPH, which sat across the negotiating table from CPH as the financial 

advisor to CPH's counterparty Sunbeam. Accordingly, Morgan Stanley is entitled to summary 

judgment on this claim. 

2. This Court.has already decided that New York law governs CPH's claim for 

fraudulent misrepresentation. See Aug. 11, 2004 Order at 11. Under settled New York law, a 

sophisticated plaintiff cannot establish liability for fraudulent misrepresentation with respect to 

the purchase of securities without establishing, among other things, that it conducted its own due 

diligence into the company whose securities were being purchased. Here, it is undisputed that 

CPH is a sophisticated plaintiff, and there is no record evidence that CPH availed itself of its 

contractual right to inspect Sunbeam's books and records. To the contrary, the undisputed 

evidence shows that CPH was so eager to close the deal to unload the debt-ridden Coleman on 
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Sunbeam that it conducted no investigation into Sunbeam despite express warmngs. 

Accordingly, Morgan Stanley is entitled to summary judgment on this claim. 

3. This Court has not decided whether New York or Florida law governs CPH's 

claim for aiding and abetting fraud. See Aug. 11, 2004 Order at 12. Under either New York or 

Florida law, however, a plaintiff cannot establish liability for aiding and abetting fraud without 

establishing, among other things, that the defendant (1) had actual knowledge of the underlying 

fraud, and (2) provided assistance in the commission of that fraud. Here, there is no record 

evidence that Morgan Stanley had actual knowledge of any underlying alleged fraud by 

Sunbeam (which involved Sunbeam's accounting), or provided substantial assistance in the 

commission of that fraud. To the contrary, Morgan Stanley itself was a victim of that fraud. 

Morgan Stanley loaned Sunbeam $680 million, which later became the largest claim in 

Sunbeam's bankruptcy. Accordingly, Morgan Stanley is entitled to summary judgment on this 

claim. 

4. This Court has not decided whether New York or Florida law governs CPH's 

claim for conspiracy to defraud. See Aug. 11, 2004 Order at 12. Under either New York or 

Florida law, however, a plaintiff cannot establish liability for conspiracy to defraud without 

establishing, among other things, that the defendant actually entered into an agreement with 

another to commit fraud. Here, there is no record evidence that Morgan Stanley entered into an 

actual agreement with Sunbeam to commit fraud. Indeed, the record evidence is to the contrary. 

Accordingly, Morgan Stanley is entitled to summary judgment on this claim. 

For the foregoing reasons, explained at greater length in the accompanying Findings of 

Fact and Conclusions of Law and Memorandum of Law in support of this motion, this Court 

should grant Morgan Stanley summary judgment on all four claims in the complaint. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 10th 

day of December, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Christopher Landau 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th St. N.W., Suite 1200 
Washington, DC 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 

Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, TODD 

& EV ANS, P.L.L.C. 

Sumner Square 
1615 M St. N.W., Suite 400 
Washington, DC 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for: 
Defendant Morgan Stanley & Co., Incorporated 
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CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: ( 561) 659-7368 
E-mail: jianno@carltonfields.com 

16div-009104



Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SIDPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS INC., Plaintiff, v...., 2004 WL 4979331...
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2004 WL 4979331 (Fla.Cir.Ct.) (Trial Motion, Memorandum and Affidavit)
Circuit Court of Florida,

Fifteenth Judicial Circuit.
Palm Beach County

COLEMAN (PARENT) HOLDINGS INC., Plaintiff,
v.

MORGAN STANLEY & CO. INCORPORATED, Defendant.

Case No: CA 03-5045 AI.
December 10, 2004.

Morgan Stanley & Co. Incorporated's Motion for Summary Judgment

Thomas D. Yannucci, P.C., Lawrence P. Bemis (FL Bar #618349), Christopher Landau, Thomas A. Clare, Zhonette
M. Brown, Kirkland & Ellis LLP, 655 15th St. N.W. Suite 1200, Washington, DC 20005., Telephone: (202) 879-5000,
Facsimile: (202) 879-5200.

Mark C. Hansen, James M. Webster, III, Rebecca A. Beynon, Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C., 1615
M St. N.W., Suite 400, Washington, DC 20036, Telephone: (202) 326-7900, Facsimile: (202) 326-7999.

Joseph Ianno, Jr. (FL Bar #655351), Carlton Fields, P.A., 222 Lakeview Ave., Suite 1400, West Palm Beach, FL 33401,
Telephone: (561) 659-7070, Facsimile: (561) 659-7368, Counsel for: Defendant Morgan Stanley & Co. Incorporated.

Defendant Morgan Stanley & Co. Incorporated respectfully moves for summary judgment on all four claims advanced
by plaintiff Coleman (Parent) Holdings Inc. (“CPH”) in the Complaint filed on May 8, 2003. In support of this motion,
Morgan Stanley submits its Proposed Findings of Fact and Conclusions of Law, a Memorandum of Law, and appendices
of supporting evidence, and states as follows:

1. This Court has already decided that New York law governs CPH's claim for negligent misrepresentation. See Aug.
11, 2004 Order at 11. Under settled New York law, a plaintiff cannot establish liability for negligent misrepresentation
without establishing, among other things, that the challenged information was imparted in the context of a “special
relationship of confidence or trust” with the defendant. There is no record evidence that Morgan Stanley imparted the
challenged information in the context of a “special relationship of confidence or trust” with CPH, which sat across the
negotiating table from CPH as the financial advisor to CPH's counterparty Sunbeam. Accordingly, Morgan Stanley is
entitled to summary judgment on this claim.

2. This Court has already decided that New York law governs CPH's claim for fraudulent misrepresentation. See Aug.
11, 2004 Order at 11. Under settled New York law, a sophisticated plaintiff cannot establish liability for fraudulent
misrepresentation with respect to the purchase of securities without establishing, among other things, that it conducted
its own due diligence into the company whose securities were being purchased. Here, it is undisputed that CPH is
a sophisticated plaintiff, and there is no record evidence that CPH availed itself of its contractual right to inspect
Sunbeam's books and records. To the contrary, the undisputed evidence shows that CPH was so eager to close the deal to
unload the debt-ridden Coleman on Sunbeam that it conducted no investigation into Sunbeam despite express warnings.
Accordingly, Morgan Stanley is entitled to summary judgment on this claim.

3. This Court has not decided whether New York or Florida law governs CPH's claim for aiding and abetting fraud.
See Aug. 11, 2004 Order at 12. Under either New York or Florida law, however, a plaintiff cannot establish liability
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for aiding and abetting fraud without establishing, among other things, that the defendant (1) had actual knowledge
of the underlying fraud, and (2) provided assistance in the commission of that fraud. Here, there is no record evidence
that Morgan Stanley had actual knowledge of any underlying alleged fraud by Sunbeam (which involved Sunbeam's
accounting), or provided substantial assistance in the commission of that fraud. To the contrary, Morgan Stanley itself
was a victim of that fraud. Morgan Stanley loaned Sunbeam $680 million, which later became the largest claim in
Sunbeam's bankruptcy. Accordingly, Morgan Stanley is entitled to summary judgment on this claim.

4. This Court has not decided whether New York or Florida law governs CPH's claim for conspiracy to defraud. See
Aug. 11, 2004 Order at 12. Under either New York or Florida law, however, a plaintiff cannot establish liability for
conspiracy to defraud without establishing, among other things, that the defendant actually entered into an agreement
with another to commit fraud. Here, there is no record evidence that Morgan Stanley entered into an actual agreement
with Sunbeam to commit fraud. Indeed, the record evidence is to the contrary. Accordingly, Morgan Stanley is entitled
to summary judgment on this claim.

For the foregoing reasons, explained at greater length in the accompanying Findings of Fact and Conclusions of Law
and Memorandum of Law in support of this motion, this Court should grant Morgan Stanley summary judgment on
all four claims in the complaint.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
�M- BEACH COUNT¥, 

FLORIDA 

CASE NO. 2003 CA 005045 AI 

COLEMAN (PARENT) HOLDINGS, INC. 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

AGREED ORDER ON NON-PARTY SUNBEAM'S MOTION TO REMOVE 

SEALED DOCUMENTS FROM COURT FILING AND HOLD IN ESCROW 

THIS CAUSE having come before the Court on the Motion of Non-Party, Sunbeam 

Corporation n/k/a American Household, Inc. ("Sunbeam") to Remove Sealed Documents from 

Court Filing and Hold in Escrow, and the Court having reviewed the Motion, applicable law, and 

being advised that the parties are in agreement as to the entry of this Order, it is hereby: 

ORDERED AND ADJUDGED as follows: 

The Motion. of American Household, Inc. is GRANTED. The Clerk of this Court 

is directed to release the documents filed by this Court under seal on October 12, 2004, as 

reflected in Docket Entry No. 628 into the custody of Greenberg Traurig, P.A. and shall permit 

either Mark F. Bideau, Esquire or Kelly Craft of Greenberg Traurig to retrieve and take physical 

custody of the documents filed under Docket Entry 628. 

2. Greenberg Traurig, P.A. shall retain custody of the Skadden Arps Report, together 

with its exhibits in the same form as they are contained within the sealed envelope filed by this 

Court in Docket Entry No. 628. In the event that this Court orders that the Skadden Report be 

returned to the Court file, Greenberg Traurig, P.A. shall return the documents to the Court under 

seal and they shall remain under seal until further Order of this Court. Greenberg Traurig, P .A 
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shall maintain these documents until the earlier of: (1) final resolution of this action and the 

�iration-ef-all--potential-appellateperioos;-or--�)-written--notiee-by---eounselfor--both-parties-that-

Greenberg Traurig is released from the requirements of this Order. 

Copies furnished to: 

Mark F. Bideau, Esq. 
Greenberg Traurig, P.A. 
777 South Flagler Drive, Suite 300 East 
West Palm Beach, FL 33401 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart & Shipley, P.A. 
2 139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33401 

Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 

Joseph Ianno, Esq. 
Carlton Fields 
222 Lakeview Avenue, Suite 1400 
West Palm Beach, FL 33401 

Larry Bemis, Esq. 
Kirkland and Ellis 
655 15 Street, NW, Suite 1200 
Washington, DC 20005 

WPB-FS1\S2266lv01 \16560.071300 
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12/ 13/2004 12:11 FAX 581 859 7388 CARLTON FIELDS WPB 

CARLTON FIELDS, P.A. 
ATTORNEYS AT LAW 

BSPERANTE 
222 LAKEVIEW AVENUE, SUITE 1400 

WEST PALM BEACH. FLORIDA 33401.-6149 

Date: December 13, 2004 

To: Jack Scarola 

Jerold Solovy/Michael Brody 

Thomas Clare 

Rebecca Beynon/Mark Hansen 

From: Joyce Dillard, CLA 

Client/Matter No.: 47877/14092 

MAILING ADDRESS 
P.O. BOX 150, WEST PALM BEACH, FL 33402-0150 

TEL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

I Phone Number 

(561) 686-6300 

(312) 222-9350 

(202) 879-5993 

(202) 326-7900 

(561) 659-7070 

Employee No.; 

I Fax Number 

(561) 684-5816 

(312) 840-7711 

(202') 879-5200 

(2021 326-7999 

(561) 659-7368 

Total Number of Pa2es :Beine; Transmitted IncludlnK Cover Sheet: 4 

Message; 

Coleman v. Morgan Stanley & Co., Inc. 

To follow please find a copy of Morgan Stanley's Notice of Selection of Mediator. 

�00 1/004 

Doriginal to follow Via Regular Mail D Original wlU Not be Sent D Original will follow 'Via Overnight Courier 

···················�···················································································· 

The information contained in this facsimile mCSSJgc is attorney privileged and confidential information int.ended only for lhe use of tbe individual or 

entity named above. Jfthe reader of this message is not the int41ndcd J:Qcipicnt, you are hereby notified that any dissemination, disnibution or copy of 
this communication fa slriclly prohibited. If you have rccc:ived this commU11ie11tion in error, please immediately m•tify us by telephone (if long 
distance, please call collect) and rerum. the origim.I message to us at the above 11ddress via tllc U.S. Posral Seivice. Thank you. 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMl!DIATELY AT: 
(561) 659-7070 

T�LECOPIEROPERATOR: --
--------------------------

WPB#566762.3 CARLTON FIELDS, P.A. 

TAMPA ORLANDO TALLAHASSEE WEST PAIM BEACH ST. PETERSBURG MIAMI 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH ruDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., JNC., 

Defendant. 

NOTICE OF SELECTION OF MEDIATOR 

@ 002/004 

Defendant, Morgan Stanley & Co, Incorporated, hereby gives notice that the parties have 

agreed to the appointment of Jonathan B. Marks as mediator in this case. Mr. Marks is with the 

firm of Marks ADR, LLC, 4833 Rugby Avenue, Suite 301, Bethesda, MD 20814, Telephone 

(301) 907-4712, Facsimile (301) 907-4719, and e·mail imarks@marksadr.com. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

WPB#587299. l 
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Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
CASE NO: CA 03-5045 AI 

Notice of Selection of Mediator 

'tt--
all counsel ofrecord on the attached service list by facsimile and Federal Express on this f 3-

day of December, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (fL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
Jam es M. Webster, m 
Rebecca A. Beynon 
KELLOGG, HUBER, ET AL. 
Surrmer Square 
1615 M Street, N.W., Suite 400 
Washingto� D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

Counsel for 
Morgan Stanley & Co. Incorporated 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SIDPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Pahn Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

CARLTON FIELDS WPB � 004/004 

Coleman (Parenr) Holdings, Inc. v. Morgan Stanley & Co., Inc. 

SERVICE LIST 
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CASE NO: CA 03�5045 AI 
Notice of Selection of Mediator 
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12/14/2004 11: 18 FAX 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC, 
Defendant. 

IN THE FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS INC. 'S RESPONSE lN OPPOSITION TO 
MORGAN STANLEY'S MOTION FOR LEA VE TO TAKE DEPOSITION 

OF CPH REPRESENTATIVE 

Morgan Stanley, as an adjunct Lo its motion for leave to take the deposition ofE&Y, also 

seeks leave to take the deposition of a CPH corporate representative to testify "on any steps that 

may have been taken by Ernst & Young LLP . .. relating to due diligence efforts on behalf of 

CPH" in connection with Sunbeam's acquisition of Coleman. For the reasons stated below� 

which apply equally to Morgan Stanley's motion directed at E&Y, the grounds for Morgan 

Stanley's mot.ion are baseless. 

First, Morgan Stanley seeks to justify its request for a CPH deposition weeks after the 

discovery cut-off by asserting that ''[o)n December 2, 2004, Morgan Stanley learned, for the first 

time, that at soine point in early 1998, E&Y may have conducted due diligence on behalf of 

Coleman by reviewing Sunbeam's financial records." See MS Motion iJ 1. That assertion, as 

shown in CPH's response to Morgan Stanley's motion directed at E&Y, is incorrect. Morgan 

Stanley long has known of E&Y's role in the due diligence process. For example, at the 

November 3, 2004, deposition of James Maher, Mr. Bemis questioned the witness about E&Y's 

role in the due diligence process and referred to E&Y as a member of "the group" designated to 

conduct due diligence. See Ex. A at 328:18-329:2. In addition, in the expert report that was 

�001/017 
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12/14/2004 11:18 FAX 

served on December 7, Morgan Stanley's expert details E&Y's supposed involvement in due 

diligence and cites a number of documents in the process. See Ex. B at 28-30. 

Second, Morgan Stanley's assertion that CPH failed to identify E&Y as having a role in 

the underlying events also is baseless. See MS Motion� 3. In the very first answer to the very 

first set of interrogatories served by Morgan Stanley, an answer that CPH served on 

September 2, 2003, CPH identified E&Y as an entity that ••may have discoverable information 

related to the allegations" in CPH's complaint. See Ex. C. Morgan Stanley offers no excuse for 

its determination to wait more than 16 months after that disclosure before attempting to obtain 

discovery concerning E&Y. 

Ibirn, the discovery Morgan Stanley seeks also is improper because the information is 

protected by Florida's accountant-client privilege, Specifically, as shown in CPH's response to 

Morgan Stai1ley' s motion directed at E&Y, Fla. Stat. § 90.5055 protects all communications 

between an accountant and its client that are not intended to be disclosed to third parties. 

Morgan Stanley assens that CPH has waived the privllege by filing its claims, asserting 

that "[b]y bringing this suit, CPH made any due diligence efforts it undertook with respect to 

Sunbeam a matter that is central to this case.'' See MS Motion� 6. But the very case on which 

Morgan Stanley relies for this proposition squarely rejects Morgan Stanley's assertion that 

merely bringing a lawsuit waives the privilege (Choice Restaurant Acquisition Ltd. v. Whitley, 

Inc., 816 So. 2d I 165, 1167 (Fla. 4th DCA 2002), citation omitted): 

"Although it is the rule in Florida that a party who bases a claim on matters 
which would be privileged, the proof of which will necessitate the introduction of 
privileged matter into evidence, and then attempts to raise the privilege so as to 
thwart discovery, may be deemed to have waived that privileged, see Savino v. 
Luciano, 92 So.2d 817, 819 (Fla. 1957), the general and we think controlling rule 
is that the attorney-client privilege is not 'waived by bringing or defending a 
suit.' Burlington Industries v. Exxon Corporation, 65 F.R.D. 26, 35 (D.Md. 
1974). The attorney-client privilege is of course 'designed precisely to enable 
people to bring and defend lawsuit. Consequently, if the mere bringing of a 

2 
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lawsuit waived the privilege. it would have little meaningful existence.' Connell 
v_ Bernstein-Macaulay, Inc., 407 F.Supp. 420, 422 (S-D.N.Y. 1976)." 

As Choice Restaurant establishes, CPH did not waive the privilege merely by bringing this 

lawsuit, and none of the claims made by CPH depends on or places in issue any of CPH's 

communications with E&Y. Thus, contrary to Morgan Stanley's contention, the accountru1t-

client privilege protects the communications that Morgan Stanley seeks to explore. 

In sum, Morgan Stanley has no excuse for failing to seek the E&Y-related discovery it 

now is requesting before the November 24 disco¥ery cut·off. In addition, Morgan Stanley has 

not shown a real need for this late discovery. Finally, the requested discovery is imprope:r 

because it would result in disclosure of privileged communications. Morgan Stanley's motion to 

take the deposition of a CPH corporate representative therefore should be denied_ 

Dated: December 14, 2004 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

CHICAGO_l 181149l_I 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

� --7-2_ By: __ 
O
_
n
_
e
-:--

f
-;-:

s
-
--

A
_
· -tt-o�-·--e_)#{..,... __ .--"-_·�-----

John Scarola 
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JAMES ROBERT MAHER, NOVEMBER 3, 2004 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 
------------------------------x 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. Case No. CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendants. 
------------------------------x 

JAMES ROBERT MAHER 

New York, New York 

Wednesday, November 3, 2004 

Reported by: Steven Neil Cohen, RPR 

Job No. 166520 

ESQUIRE DEPOsmoN SERVICES - CHICAGO 
312.782.8087 800.708.8087 FAX 312.704.4950 
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JAMES ROBERT MAHER, NOVEMBER. 31 2004 
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accounting firm -- did you give Coleman's 
accounting firm, Ernst & Young, any 
instructions as to the ar:counting due 
diligence they should? 

A. No. I am sure Page did. I 
wouldn't have. 

Q, With regard to -- with regard to 
MacAndrews & Forbes Internally now 
exdudi11g your outside advisers was there 
any person inside MacAndrews & Forbes who 
was tasked with doing any form of due 
dlllgence? 

A. I think Will was doing due 
diligence working with all of the parties, 
l believe. Wiii Nesbitt. 

Q. Right. I knew who you were 
talking about. 

To your knowledge did any of the 
group that you have described as c:ondud:ing 
the due diligenc:e, CSFB, Wad"ltell, Uptoo, 
Mr. Nesbitt and the accounting firm of 
Ernst &. Young, did they during this period 
of due diligence, February 24 through 
February 27, did they conduct any 
Interviews of any Sunbeam employees about 

Page 328 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
l2 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

A. At Sunbeam. 
Q. You weren't on these trips, 

correct? 
A. No. 
Q, As you sit here today while you 

believe they lntetvlewed certain Sunbeam 
facilities you don't know such that you 
could tell the jury that they actually did 
interview middle management people, is that 
fair? 

A. That's fair. 
Q. Did anyone on the MacAndrews 8r. 

Forbes' due diligence team interview 
Sunbeam rustomers, for example, like a 
Wal- Mart or a Sears or whatever their 
largest customers were? 

A. If that were done that would have 
been Jerry. 

Q. You are not aware of It being 
done as you sit here? 

A. I have a vague recollectlon that 
somebody talked to some of their customers. 

The big custcmets of Sunbeam were 
big customers of Coleman and In sorne cases 
Revlon so my recollection is there were 

�007/0 17 
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Sunbeam's flnanclal performance in the 
first quarter of 1998? 

A. I don't know, 
Q, Again, this same gmup of people? 
A. Other than the Interviews that 

occurred at the meeting that took plate at 
Morgan Stanley on the 23rd, there was a 
pretty thorough vetting of Sunbeam's 
performance at that meeting with the 
management of Sunbeam. 

Q. Anything other than the February 
23 meeting thcit you are aware of7 

A. No. 
Q. Are you ;:iware of any of the -

your due diligence team interviewing 
Sunbeam middle management during the due 
dillgenr:.e period? 

A. I believe that Levin and Page, 
Shapiro made a number of visitis to 
different locations. 

I i:an't tell you where they went 
or what they did but I would imagine in the 
l;Ourse of that they talked to a number of 
middle managers. 

Q. Recognizing -

Page 329 
1 some discussions. I just don't know. 
2 Q, You didn't conduct any 
J disr:ussions? 
4 A. I didn't, no. 
5 Q. Did anyone on behalf of the 
6 Mac.Andrews & Forbes' due diligence team 
7 interview analysts about Sunbeam? 
8 A. 1 would be surprised. No. 
9 MR. MARKOWSKI: You are focusing 

10 on this February 24 to 27 time period? 
11 MR. BEMIS: Yes, sir. l am 
12 focusing on the period February 24 
13 through February 27 as set forth in MS 
14 75. 
15 THE WITNESS: The only one I 
16 would think that would have been 
17 Involved, it would be highly unusual to 
18 Involve an analyst since this was a 
19 public company, 
20 BY MR. BEMIS: 
21 Q. Did anyone on the Mac.Andrews & 
22 Forbes' due dlllgence team interYiew Arthur 
23 Andersen during this period of due 
24 diligence, February 24 through the 27th? 
25 A. You are talking about the broad 

� Page 331 , j 
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All.II.I.� ,, I' 
i 

i 
·I I, 
I' ·1 II 11 COLEMAN (PABENI') HOLDINGS, JNf, 

. . Pla.intift 

vs. 

MORGAN STANLEY & CO., INC., 

Def'endant. I 
� I 

�THE FIF'I'BEN1li JUDICIAL 
CIRCU'.lT IN AND POR PALM 
BEACH COUNTY, FLORIDA 

CASE �O: CA 03-5045 AI 

I' 

EXPERT BEPQRT 4F GEORQE P. FRITZ 

L Pllrpose of ThD lhport � 
The purpose of this report is to �s my opinion as ta the sevem ways by which 

Colexnan (Parent) Hold.ings Iuc. ('"CPH"') col ha� obtainec� prior to the sale of its 
,, 

interest iu The Coleman Compm:iy1 Inc. ("Co�eman'i to Stlllbeam. CotpotatiOU 

f'Sunb98IJJ"'), info.r:matiOIJ. relating to first qub 1998 sales :md eamings of Sunboam. In 
t 

two l�cn; issued on MaNh 19 and� 25i 199871 Arthur Andmscn LLP (''Andersen"). 

�en the indep�CDt auditors of Sunbeam, • 
I Morpn Stenley & Co. Incorporated . 
I . 

(""Mol'KUD S�y") that Sunbeam.•s sales eamin,gs for spooifi.cd period& in the first 

quaner or 199$ bad dec.litle41i'Om th� coaresgl. onding periods m 1w1. ·111.aae two letters arc 
i 

commonly rcfcacd to u "comfort Jettms." ' 
I 

I will address whether CPii should �ve known (i) that the Andersen comfort letters 

existed and (.ii) that th" letters would have �sc:d declines, if any, in interim salee and 

earnings. I will discuss whether authoritatiJ auditing standmds iu the United States would 
I I 

141008/0 17 

1 S" M.:ch 19, l!il!il& �from.A!tlmr AndcnczifMorpa S11Dlt; .. , MS 9 ("'Man;h 19 Andesscu 
Cotnfatt I.=r''); Maiab 25, 1P98 LcL1er :&OIU Atthur LLP to Mmpu Slalzley. MS 10\Mmch15 
.Andonem Cotnf"mtUtm''). i --���-� 

I I 
EXHIBJT 
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I 
I 

First, CPH was fann'liar with the comfott �� proce&g. 69 Senior CPH officiels 
I 

have t�fied that CPH and its affiliates had participated in tbe issuaacc of billions of 
I 

dollats of debt RCUriti.es.10 �rdingly. CPH's !luditors would have, in prior tramacti.cns, 
I 

provided UDdeovrltcrl with comfort letters regarding 0-H's financial condition. 

Seco� CPR would have been familiar Jtb. the debeutare offering. not only 

because it was integral to Sunbeam's funding lhe!Cotcman acquisitionJ but also becmISe 

summary descriptions of Coleman's business 1111.d three years of Coleman's financial 
. 

ata.tements were included in the offering mflmorandum. The Coleman disclosures in the 
I 
I 

o.ff'ering memorandum were mote than a mere "jtaste and pat<:h" from Colc:m8D"9 SBC 
I 

filingg. 71 For ex.ample, Coleman's :finencial 4cnt disclosures were modified from 

those in its 1997 Aonual Report on Fomi 10.K to\lll:ld a footnote about the potential 
I I 

tccbnological impact of'thc year 200072. a:od. to make confonn:ug chmJ.ses ta company 
I 

names. It is my opinion that SuDbeam would not� altered Colmum's public 
. I 

disclosures wili:tout Coleman's participation or at!Ieast itr: con�c:nt . 
. I 

Similarly, the :rq,ort of Emst & Young u!P ("13&Y"), Coleman's auditors, that was 
I I 

contained in the o:ffering memorandum W'1S modified from E&Y's report iu. Coleman's 
I 

1997 Form 10.K to retlect that it wu rcponing mi leas fi:aanofol statement data in tho 

o.ffcring memorandum than they had ia tho Form � 0-K. A&aiD. m my opinion, Snnbeillll 

IP Sn NOY. 19, 2004 Git:tiiil Jlep, at S4:24-56:2.5, 112:1-S; J� 25, 2004 &-hwartz Dep. at ICJl.:2-9, 195:23-
196:8. : 
'a See Oini& Dep. at 18:11-:D; Nov. 17, 2004 :P�D .. at 49:15-20. I 
71 The of&:ring memorandum. swm that illfcmnadon. in the doc::ommt wttb. rospect to n>Jcman llUCl 1he other 
CIJ�llS to be� bad bocm clcdvcd fmm 1be1r SBC� .. ur �1illfomm.1ian 111pplied bytbem for 
inclusion hD:9iD." Scfe Mmoh 19. 19H OftmJJg Mmn.. at 3.:MS 166. 
'2 See trl. atP-.53 to F .. S4. : 

28 
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I I 
would not have modified the information in E&Y's report wi"thout the participation of 

I 
E&Y ; 

I I 
Thtrd� the materials I have reviewed make clear that both Coleman officials and I 

I 
B& Y actively participated m asp�ts of Suubeauts debenture offering. On March 12. 

I 
I 

1998, Motgan Stmley held a due diligence meeti*1B abol.lt Colanaa that included 

presc:ntati.cms by Coleman.ts chief executive end �nance offitn.n and a plaut tour of the 
' 

Coleman facilities.73 On the same day, B&:Y pdcipated in an accounting due diligence 
I 

conference call organized by Morgan Stanlcy.7' �o.rgen Stm:tlcy requested that E&.Y and 

the auditon of each of the other three oompanie& liiosc finen.:ial statements were to be 
I 

included in the tJftmng J:nemorandum 1DSWcr eig'!J.teen questi1ms about their clients' I 

accow:rtmg and control enviromnclrts. 7s Jn my oJimon, EAY could not have done so I 

'Without the .knowledge and ooruont of CPH/Col�. 
Fourth, B&Y supplied com:tbrt lcttcra to �organ Stantey.16 71Je kttl!l's we,;, aho 

' 

addressed to Col11mwt •a p01'ent, CUI Holdings l�c. 77 As part ofits comfort letter 

proccdUrPA, and 8' �ed by SAS 729 B&Y ma4c certain inquiries of DW1a.gcmcot of 

CLN Holdings l'Dc. � es explained in the pre�ng section,. was mqukcd punuant to 
I 

applicable auditing standards to obtaiu written representatiom: :fiwil managc:mmt to isv;pport 

the results of the inqairic&. Jn :iny opinion. SJ sopLmr:ated business entities tb1l.t had 
' . 

I 
thmnsolves participated ill ttunsactions involving fubsbmtial debt offerings and that had 

I I 
prior experience with the comfort Jetter process, CPH and CLN Holdings Inc . .should have 

I 
�See Mlucb 10, 19� Mcmoranrhnu, CPH 302. 
, .. $a Mm:h 10, ig9a Fax, MS 56. 
'H Se• 'id. at 3-4. 
7G Sea Much 20 E&Y Comton t.etmr, MS 243; Miida 2S .y Comfort lotter. MS 0000462-464. 
77 Su SUpra DOte 29. I 

' 
! 
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been aware that Morgan Stanley WOUid obtain a parallel comfort letter from Andersen. the 

auditor of the entity selling the securities (t.e., Sunbeam). 

As a. result of this participation of Coleman and its auditors in the debenture 

offering, it is my opinion that the management of CPH wonlci have or should have known 

that Andezsen would issue c;omfort 1� to Morgan Stanley in connection with 

Sunbeam's acquisition of C.Oleman and that those lcttcn coUld include sigllificant. specific 

infonnation about recent sales and eamings trends. 

2. CPB Could Have Rll'lu.Gtetl and RBCl!itlllll" Copy of ths RepttSen'4tlon 
Lett,,,.� S141pUed by Sa111Je11111 

PUl'SUant to its con1lactllal :rights of access, 78 CP.H could have requested copies of 

the reptesenta1ion letters supplied by Sunbeam's senior cx:c::culivcs t.o An� to &upport 

SUllbeam's responses to Andersc:D.'s comfort letter inquiries a.bout intm:im .finaw;iel 

statement changos, including any declines in sales and eamit\j�. 

CPH woUld or should have known that Sw:ibnm's manag�t would be 

fumisbing similar wiitteQ �cntations to Andersen that wc1uld be (and were) a primary 

source of any cuncnt trend information :reported by Andersen in its C0J1Jfort letter to 

Mo:i:gan StanleyJ since Coleman"s man&ge12191lt at that time w.sa 1'eSponding to c:omfort 

letter inquiries fmm E&Y. Although I have not been providcil a copy of letters :from 

Coleman's :management to E&Y regarding the statetttenU made in the E&Y comfon letters, 

it is clear that Coleman provided such representations to E& Y. 'Ihe E&Y camfort 1ettexs 

.sp11cifically ref� such representations and state that B& Y made the same standafd 

eomfort lettar inquiries about subsequent changea ait Colmnan that Andersen made of 

Sunbeam: .. W'e have inquired ofCJmpany officials who have 1·csponsibility fur .financial 

'1Fish.27, 1�9B Meq:er Asreem=t § 6.7, MS 93. 

30 

�011/017 

16div-009124



12/14/2004 11:20 FAX 

Fourth, CPH had contractual rights of access to Sunbbam records. personnel. 

accountants and other advisers and could have requested infoDllation. directly from 

Sunbeam or its repreiartatlves, ineludllig .Andersen. 

Fifth, instead of a comfort letter, CPH could have req11ested, 8I1d. the authoritative 

auditing standards woW.d have sanctioned, that un accountant perfonn spooi.fi-1 or "agreed 

upon" procedures with respect to Sunbeam financial statem.erlt accounts dinlctcd at 

determinfug. e.g., if declines in .interim sales and El8Il1Digs had occnm!d. 

Respl!!Ctfblly sub�tted 

�cr7,2004 
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3. CPH objects to the definition of "CPH,'' "MAFCO," and "You'' to the extent it 

includes CPH 's counsel in this litigation. CPH interprets these definitions to exclude Jenner & 

Block, LLC and Searcy Denney Scarola Bamhan & Shipley P.A. 

4. CPH's response to any interrogatory is not intended and should not be construed as 

an acknowledgment that we requested infonnation is relevant or that any persons identified actually 

possess knowledge or infonna1ion relevant to the subject matter of this action. 

S. CPH's objections and responses are based on a good-faith investigation. CPH 

expressly reserves I.he right to amend md/or modify its objections and responses. 

6. CPH responds to Morgan Stanley's interrogatories without waiving the Initial 

Objections. CPH incorp0rales, as though fully set forth therein, these lnitial Objections into each 

of the Responses and Objections set forth below. 

RESPONSES AND fURTHER O.JtJECTIONS 

INTERROGATORY NO. 1: Identify all individuals who may havi: discoverable information 
relating to the allegations in your Complaint and stato, wilh respect to each, the subjects of the 
infonnation the [sic] possess. 

RESPONSE: CPH objects to Interrogatory No. 1 as vague and oveibroad to the extent that 

it requires CPI-I to identify .. all individuals .. with .. discoverable infonnation" relating to CPH's 

complaint, including all individuals who have some knowledge of matters that are not or should not 

be in dispute. CPH further objects to Interrogatory No. 1 es ovcrbroad and widuly burdensome 

because it requests that CPH state all information in the possession of each person identified. CPH 

also notes that Defendant's Interrogatory No, I constitutes multiple separate inten-ogatories. Subject 

to and without waiving this objection or the foregoing Initial Objections, Plaintiff believes lhat, 

based upon its investigation to date, the following individuals may have knowledge of the facts 

alleged in Plaintiffs Complaint: 

16div-009126
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Steve Thibault 
Ke1111eth Thompson 
Christina Tsang 
Thomas Williamson 

Ernst & Yougg LLP 
Keith Chalfaut 
Gerald D. Cohen 
Michael J. Ficzpatrick 
James M. Havel 
Ken Marshall 
Michael F. Mullen 
Kevin Reilly 
Mitchell Rosendoif 

f!rst ]Jniog, 
Barbara A.danu 
M. Walker DUllal/ 
Andrew J. Gamble 
TomMoliror 
Kimberly A. Quinn 

Frank.Un Mutual Advisors 
Pezet- Langerman 
Michael Price 

Global Financial Press 
KenMcLure 

Goldman Sachs 
Elizabeth Fontinelli 

Hill & Knowlton 
Maurl Hope 

Llama Company 
Kerry L. Halrsion 
B. Scott Hollingsworth 
Alice L. Walton 

MacAudrews & Forbes Holdings lgs. 
Leriny Aj:zenman 
Glenn Dickes 
Donald Drapkin 
Irwin Engelman 
Norman Ginstli11g 
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Dated: September 2, 2003 As to Objections: 

SEARCY DENNEY SCAROLA BARNHART 
& SHIPLEY P.A. 

John Scarola 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) �86-6300 

JENNER & BLOCK, LLC 
Jerold S. Solovy 
Ronald L. Manner 
Robert T_ Markowski 
Michae1 T. Brody 
Deirdre E. Connell 
One IBM Plaza. Suite 4400 
Chicago, Illinois 6061 l 
(312) 222·9350 

ATTORNEYS FOR COLEMAN (PARENT) HOLDINGS INC, 

-18-
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I. St.t:vea L. Fasman. being duly swam, depose and say that 1 en aulborized on 

behalf ofCok:mlUl (Parmtt) Holdings Ine. and. on bc:balfofColmian ('Pa.rem) Holdings Inc., I 

haw read the fbregoillg COLEMAN (PARENT) HOIDINGS TNC. 'S RE!PONSS To Mel.GAN STANLEY 

&Co. INCORPORAT£D'sFIRSTS:£'1'0PlNmn.OO>.'JD1U!s. and to the best of my knowledge llJld 

belief the responses conhliroi tbercin are uue a1l4 cone�. 

S\lbscnbed and S'WOl'1l to �re me 
this� day of Septesnber, 2003. 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC .• 

Defendant. 
������������������/ 

IN THE FIFTEENTH JUDICIAL CIR.CillT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS INC.'S RESPONSE IN OPPOSITION TO 

MORGAN STANLEY'S MOTION FOR LEAVE TO TAKE DEPOSITION 

OF NON-PARTY E&Y 

Morgan Stanley seeks leave to take the deposition of E& Y, a third party, on the following 

two issues: (1) E&Y's valuation of warrants to purchase shares of Sunbeam; and (2) any due 

diligence efforts undertaken by E&Y on behalf of Coleman or CPH. Morgan Stanley asserts that 

it should be allowed to talce this deposition notwithstanding the passage of the November 24 

discovery cut-off because it served a deposjtion subpoena on E&Y on the warrants issue on 

November 23 and because Morgan Stanley supposedly did not discover E&Y's role in due 

diligence until the deposition of Jerry Levin on December 2. Those assertions are wrong and 

otherwise insufficient to justify the relief Morgan Stanley is seeking. 

f1.rfil, Morgan Stanley has known about the warrants since 1998 and has had ample 

opportunity to take discovery on their value, including during the Rule 1.310 deposition of 

Laurence Winoker. Morgan Stanley requested a witness to testify about "the value of the 

warrants and other consideration'' received by CPH, and contrary to Morgan Stanley's assertion, 

Mr. Winoker did exactly that. Mr. Winoker testified that CPH's management viewed the 

warrants as "worthless." See Ex. A at 80:7-8. M1·. Winoker also testified that the value of the 

warrants was recorded on MAFCO's books in December 1998 as $41.7 miUiori and that the 

value was reduced on the books in 2000 to zero. Id. at 70:13-22. That testimony exposes as 

�001/022 

16div-009130



121 14/2004 11 :44 F A X  

incorrect Morgan Stanley's assertion in Paragraph 8 of its motion that Mr. Winoker stated that he 

was ·•unqualified to answer questions regarding warrant valuation." 

Moreover, Morgan Stanley's request for an E&Y deposition on warrants is untimely 

because Morgan Stanley served E&Y with a subpoena after the November 24 discovery cutoff, 

contrary to Morgan Stanley's representation in Paragraph 1 of its motion that "[o]n November 

23, 2004, Morgan Stanley served a subpoena deuces tccum upon E&Y ... in F1orida, seeking to 

obtain basic information regarding the valuation of warrants . . . .  '' The Return of Service from 

the process server, Blackhawk Legal Service, states that the subpoena was served on an E& Y 

partner at his office at One Clearlake Center in West Palm Beach "on the 29th day of November, 

2004 at 10:00 am." See MS Motion Ex. A. Indeed, the same Retum of Service confirms that 

Moman Stanley did not even deliver the subpoena to the process server until November 22. five 

days after tb.e November 24 discovery cut-off. The Return of Service states that the subpoena 

was "[r]eceived by BLACK.HA WK LEGAL SERVICE INC. on the 29th day of November, 2004 

at 9:00 am to be served on Ernst & Young L.L.P." See id. Thus, Morga11 Stanley did not even 

try to have the subpoena served on E& Y until November 29. 

Second, on the issue of E&Y's role in due diligence, Morgan Stanley attempts in 

Paragraph 2 of its motion to justify its untimely subpoena by asserting that .. [o]n December 2, 

2004, Morgan Stanley learned, for the first time, that, at some point in early 1998, E&Y may 

have conducted due diligence on behalf of Coleman." This represelltation, like the one just 

discussed, also is incorrect. E&Y was identified as an entity with knowledge of relevant events 

in CPH's September 2, 2003 response to Morgan Stanley's first set of interrogatories (see Ex. B), 

and in addition, Morgan Stanley long has known of E&Y's role in the due diligence process in 

particular. To take one example, at the November 3. 2004 deposition of Jmng Maher, Mr. 

2 
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Bemis questioned the witness about E&Y's role in due diligence and referred to E&Y as a 

member of "the group" designated to conduct due diligence (Ex.Cat 328:18�329:2): 

Q: . . . To your knowledge did any of the group that you have described as 
conducting the due diligence, CSFB, Wachtell, Lipton. Mr. Nesbitt and 
the accounting finn of Ernst & Young. did they during this period of due 
diligence, February 24 through February 27, did they conduct any 
interviews of any Sunbeam employees about Sunbeem•s financial 
performance in the first quarter of 1998? 

A: I don't know. 

In addition, in the expert report that it served on December 7, Morgan Stanley's expert 

details E&Y's involvement in due diligence and cites a number of documents in the process. See 

Ex. D at 28-30. Thus , because Morgan Stanley long has known about E&Y's role in due 

diligence and already has obtained discovery about that role, Morgan Stanley's subpoena is 

untimely � as well as unnecessary because the subpoena seeks a deposition about topics that 

Morgan Stanley already has explored. 

Third. even if the discovery requested by Morgan Stanley were timely and necessary, the 

Florida's accountant.client privilege would bar Morgan Stanley from obtaining it. See 

Restatement (Second) of Conflict of Laws§ 127 comment a (1971) ("The local law of the forum 

governs, among other things, ... discovery . . .  ");see also Merkle v. Robinson, 737 So. 2d 540, 

544 (Fla. 1999) (the Supreme Court of Florida "has consistently folJowed the Restatement in 

addressing conflict of law issues''). Specifically under Fla. Stat. § 90.5055, all communications 

between an accountant and its client that are not intended to be disclosed to third parties are 

privileged: 

(c) A communication between an accountant and the accountant's client is 
Hconfidential" if it is not intended to be disclosed to third persons other than; 

1. Those to whom disclosure is in furtherance of the rendition of accounting 
services to the client., 

2. Those reasonably necessary for the transmission of the communication. 

3 
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(2) A client bas a privilege to  refuse to  disclose, and to  prevent any other person 
from disclosing, the contents of confidential communications with an accountant 
when such other person learned of the communications because they were made 
in rendition of accounting seI"Vices to the client. This privilege includes other 
confidential infonnation obtained by the accountant from the client for the 
purpose of rendering accounting advice. 

Thus, insofar as Morgan Stanley seeks to inquire about communications by E&Y that were not 

disseminated to any party other than its client, those communications are privileged - an 

independent reason to deny Morgan Stanley the tardy discovery it is requesting. 

In sum, as to both of the lopics on which Morgan Stanley seeks to depose E&Y, Morgan 

Stanley has no credible excuse for failing to serve E&Y with a subpoena in a timely fashion and 

for failing to take the deposition before the November 24 discovery cut-off. In addition, Morgan 

Stanley has not shown a real need for this late discovery. Finally, the discovery that Morgan 

Stanley is requesting would require disclosure of privileged co:rnmunications. Morgan Stanley's 

motion to take the deposition ofE&Y therefore should be denied. 

Dated: December 14, 2004 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

#1188020 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

By: __ O_:---_e_o:f:I_ts--·�-.. ·�-:-:-e--y-s __ ;_,.7 __ ·..:;..'J_ ,.... __ _ 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd, 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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Searcy Denney Scarola 
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JAMES ROBERT MAHER, NOVEMBER 3, 2004 

Page 32B 
1 accounting firm -- did you give Coleman's 
2 accounting firm, Ernst & Young, any 
3 instructions as to the accounting due 
4 diligence they should? 
5 A. No. I 'un sure Page did. I 
6 wouldn't have. 
7 Q. With regard to •• with regard to 
B MacAndrews & Forbes Internally now 
9 excluding your outside advisers was there 

10 any person Inside Mac:Andrews & Forbes who 
11 was tasked with doing any fotm of due 
12 dlligence? 
13 A. I think Will was doing due 
14 diligence working with all of the parties, 
15 I believe. Will Nesbitt. 
16 Q. Right. I knew who you were 
17 talking about, 
18 To your knowledge did any of the 
19 group that you have described as c:onducting 
20 the due dfllgenc;e, CSFB, Wachtel!, Upton, 
21 M r. Nesbitt and the ac:countlng firm of 
22 Ernst & Young, did they during this period 
23 or due diligence, February 24 through 
24 February 27, did they conduct any 
25 interviews of any Sunbeam employees about 

l Sunbeam's fimmclal performance in the 
2 first quarter of 1998? 
3 A. I don't know. 
4 Q. Again, this same group of people? 
5 A. Other than the interviews that 
5 occurred at the meeting that took place at 
7 Morgan Stanley on the 23rd, there was a 
B pretty thorough vetting of Sunbeam's 
9 performance et that meeting with the 

lO manC1gement of Sunbeam. 
11 Q. Anything other than the February 
12 23 meeting that you are aware of? 
13 A. No. 
14 Q. Are you aware of any of the •• 

15 your due diligence team interviewing 
16 Sunbeam middle management dutirig the due 
17 diligence period'? 
18 A. I believe that L.evin and Page, 
19 Shilplro made a number of visltls to 
20 different locations. 
2 1  I can't tell you where th ey  went 
22. or what they did but I would lm�gine In the 
2.3 course of that they talked to a number of 
24 middle managers. 
25 Q. Recognizing •• 

I "  I I  I .. .  0 • "& •I I 0 0 I 

Page 329 

Page 330 ', 
1 A. At Sunbeam. 
2 Q. You weren't on these trips, 
3 correct? 
4 A. No. 
s Q. As you sit here today while you 
6 believe they Interviewed certain Sunbeam 
7 fadlltles you don't know such that you 
8 cou ld tell the jury that they ad.\Jally did 
9 interview m iddle management people, Is that 

10 fair? 
1 1  A. That's fair. 
12 Q. Did anyone on the MacAndrews & 
13 Forbes' due diligence team Interview 
14 Sunbeam wstomers, for example, like a 
15 Wal-Mart or a Sears or whatever their 
16 largest c:ustomers were? 
l7 A. If that were done that would have 
16 been Jerry. 
19 Q. You are not aware of it being 
20 done as you sit here? 
21 A. I have a vague recollection that 
22 somebody talked to some of their customers. 
23 The big customers of Sunbeam were 
24 big cu51:omers of Coleman and In some cases 
25 Revlon so my recollection is there were 

I 

Page 331 :: 
1 some discussions. I just don't kliow. 
2 Q. You didn't conduct any 
3 discussions? 
4 A. I didn't, no. 
5 Q. Did anyone on behalf of the 
6 MacAndrews & Forbes' due diligence tearn 
7 Interview cinelysts about sunbeam? 
B A. l would be surprised. No. 
9 MR. MARKOWSKl: You are focusing 

10 on this February 24 tc 27 time period? 
11 MR. BEMIS: Yes, sir. I am 
12 focusing on the period February 24 
13 through February 27 as set forth In MS 
14 75. 
15 THE WITNESS: The only one I 
16 would think that would have been 
17 Involved, It woutd be highly unusual to 
18 ltivolve an analyst since this was a 
19 public: i:ompany. 
20 BY MR. BEMIS: 
21 Q. Did anyone on the MacAndrews &. 
22 Forbes' due diligence teilm interview Arthur 
23 Andersen during this period of due 
24 diligence, February 24 through the i7th? 
25 A. You are talking cibout the broad 

I I t I • " • •• ,,.. I ,.,. " " • -.  I • 'U I � I  "' 
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IN THE PlFTEENTll JUDICIAL 
CIRCU.lT nl AND FOR PAIM 
BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, IN€,, 

' - Plaintift I 
vs. 

I 
I 
I 
I 

CASE �O: CA 03-5045 AI 

MORGAN STANLEY & CO"t INC, 
I 

L 

II I 
Defendant. 

EXPRRT REPORT lF §IORGE P. FRITZ 

Purpose of T.bls Report !I 
The purpo11e of tbi6 report is to �s my opinion as to the several ways bywbicb 

Coleman (Parent) Holdings Inc. ("CPH") cok have obtainet� prior to the sale of its 
II 

interest iu The Coleman Company, Inc. ("Cdbnan") to Sunb::am. Ccnporation 

(uSunbeam''). infotma.ti.on relating to fin:it qlner 1998 salos :md eaullng8 of SllDbcam. In 
I 

two ldtcm issued on March 19 and Maroh 2 1998,1 Arthm �\ndersen LLP ("'Andeiaen."'), 

then the independent audito:cs Qf Stmbcam, ' orm.ed Morgan Stanley & Co. Incoiporated 
I . 

("'Morgan Stanley") that Sunbeam's sales an eamings tor sp1;cified pBriods in tho fim 

quarter of 1998 bad declined from the coJonding periods m 1997. Those two ldterS SRI 

commonly refeacd to as "comfort lettm.'' I 

! 
I will iddrcss whether CPH shonld 

I 
e known (i) that the Andersen comfort lethW 

existed and (il) that the letteta would bvc a �ed declines, if any, in :interim sales and 

eamingg. I will discuss whether au:thoritatij\anditiu.g standauls in the United States would 

'I 
1 S1• Ma?Cb. 19, 1998 Lener :from Attbur ADdenell :L� to MolJlm Stanic:1, MS 9 (''Maiwh 151 .Alldcrscu 
Comfort l.ettm"'): MiUOh 25, 2998 Letter hm Anb.ut rw LLP to MiqllU Sta:dlby, MS 10 ("'Mnch 2S 
Andaman Condbrt Lett="). I 

I EXHIBIT 

141018/022 
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I I 
First, CPH was familia:rw:itb the comfortjletterprocca.69 Scmor CPH officiala 

I 
have testified that CPH ettd its affiliates :had participated in tile issuance ofbillions of 

' 
dollars of debt securities.10 Accordingly, CPH•s auditors would have, in prior tramactions. I 

I provided undet\Vrlters with comfort letters regtlfding CPH's financial c;onditi.an. 

Seoond, CPH would have been famitiill' Jth th� debenture offecing, not only 

because it was inr.egral to SWlbeam's funding the!Coleman acquisitio� but also hcclUI.Se 

summary descriptions of Colcmen,s business and three yeers of Coleman's financial 
I 

state:ments were included in the offering mmnon:D.dum. The 4=olemm disclosures in the 
I I 

offering :memorandum weie :more than a mare ""paste and patch" fi"om. Coleman's SEC 
I . I 

filingG.11 For example, Coleman's :financial stat9llent disclosmes were modified from 

those m its 1997 Annual Report on form 10-K. to! add it footnote about the potantial 

I 
technological impact of the year 200011 and to make conform:ug chznges to company 

I 
I 

names. It is my opinion that StmbC8111 would not�vc altered Coleman"s public; 

diselosures without Coleman's p.arlicipatiau or at�east its coment. 
' 

Similarly, the repwt of Emst & Yollllg u!P ("E&Y"), ColemBQ.'s mditon;, that was 
I 

contained in the offering memotandum W89 modified from E&Y"s report in Colettian•s 
I 

1.997 Fann l 0-K to re.fleet that it wu xeporting J less financial statfmJ.ent data Di the 

offering memorandum than they had in tho Form � 0-K. AsaiD. in my apinion. Sunbeam 

9 See Nov. 19, 2004 Gittb Dep. at .54:24-S6:2.5, 1 12: 1..S; � 2S, 2004 Sc-hwanz .Dep. lllf: l en :2-9, 195:23· 
196:8. l � Sc• Oinis Dcp. at 1 8:ll-23; Nov. 17, 2004 PGR!mm.DCi1 at 49!l5"20. 
71 The oftcriilg DJCJnOiaDdum. swed tbatinfomatlo11 m lhc �mt with reaped to Colemm IU1d 1he other 
ccmpallles to be � had been dfz:Wcd £rom fbeir SRC filiup "w bt!i iD!otmation supplied by them f'or 
iilclusio:nbmmi.., See Much l!il. 1�8 Olferinl .Mcm. at3.!MS 166, 
u See ld. atP-53 to P .. S4. : 

28 

141019/022 

16div-009139



12114/2004 1 1  : 5 0 F A X  

I 
I 

would not have modi£ied the infonnation in E&Y's report v.ilhout the participation of 
I 

E&Y- I 
I I 

Third. the mate.rial& I have rev.iewed makT clear that both Coleman official& and 
I 

E&Y actively participated. m aspects ofSunbeants dehentun!! offering. On March 12, 
I 
I 
. 

1998, Morgaii StaDlcy held a due diligence meetipg about Colmnan that includ.=d. 
' I presentations by Coleman'& chief executive and finance o.Bici:n and a plant tour of the 
' I 

Coleman :fiwilities.13 On the same day, B&Y participated in an accounting due diligence 
I 

confc.reocc call organized by Morgan Stanlcy.7' korgan Stanley requested that B&Y and 

the a.uclitors of each of the other three companies Lhose finan::i� statements were to be 
' I 

included in the offering memorandum auswer eiF.teen questi1;J11& about their clicnll' 

accoUtJting and control environments.7� Jn my oJinion. E&Y could not have don� so I 
without the .knowledge and consmt of CPH/Col8*im. 

FrnDth, E&Y suppliod comfort letters to �gan Sta:o'h:sy.76 Tia• letters were al.so 
I 

addl"esssd UJ Colema.n 'a parent, CLN Holdings [nc.71 � part  oiits comfort hitter 
I 

procedures, and as required by SAS 72, B&Y ma!c ccrtlin in1JUirics of msn.a.geme.nt of 

CLN Holdings Inc. an� as explained in the �ng scoti.Ollr, was teqUircd pthUant to 
I 
' 

applicable auditing standsrd.£ to obtain vnitten repre.sentat:iom from mmagemmt to mpport 
I 

the results of the inquiries. Jn :m,y opinion. as s�ticated business entities thaI had 
I themselves participated in transactiotJS involving 5ubs1antiaI dl!Jbt offerings and thac bad I 
I 

prior experience with The t.omfort letter process, fH and CINHoldings Inc. should have 

.,, Ses Mmcb 10� 19!18 Memoiudmn, CPH 302. 
7• S1e March 10, 1998 � MS  .56. 
TJ s •• 'fl:/. ai 3-4. 
7� Stld March 20 'S&Y Comfort I&tmr, MS :Z43; March 25 �y Comtart lcttr:r, MS 0000462-464. 
71 See .!1p'l2 � 29. I 

. 

I 
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been aware that Morgan Stanley would obtain a parallel comfort letter from .Andc:rsent the 

auditot of the entity selling the securities (le .• Stmbeam). 

As a result oftbi5 participation of Coleman and its auditors i:b. the debcntu('e 

oft'erlng, it is my opinion that the management of CPH wollld ha.ve or should have known 

that Andcmien would issue eomfort letters to Morgan StBnley in connection with 

Sunbeam's acquisiti.0!1 of Coleman and that those letters couM. include signifio� specific 

information about recent sales and eaminp uea.ds. 

2. CPH Could Has Requmed and Recmed " Copy of tlur Rspl'GentatilJn 
LBl4r� Sfl]JpUed by Sanbemn 

Pursuant to im contractnal ri.gbm of "WCess,71 CPH could have requested copies of 

the representation letters supplied by Sunbeam•a senior execu lives to Andersen to support 

Sunbeam's responses to Andersen's comfort letter inquiries about interim fifiancial 

statement ch&llgcs, including any declines in sales and eaminns. 

CPH would or should have known that Sllllbeam's men.a.gem.em would be 

fumi.shing similar written representations to Andersen that would be (and were) a primaxy 

source of miy current trend :inf0tmation reported by Andersen in its comfort letter IO 

Motgmi Stanley. since Coleman's mat1agement at that time wu nisponding t.o comfort 

letter inquiries ftom E&Y. Although I have not been providol a copy of letters from 

Coleman's inana.gement to E&Y regarding the statements matlo m the E&Y comfon letters, 

it is clear that Coleman provided auch repn:sentations to B&Y. The E&Y comfort letters 

specifically refeJAe12ce such 'J1'p.I'CSentaCions and state that E&.Y Jll8de the same standard 

comfort letter inquiries about subsequent ch8.I:I� at Coleman that Andi:m1en made of 

Sunbeam: '•we have inquired of Company officials who have J'CSpomJ"bility for .financial 

71 Feb. 2.7, l.9911 Mqc:r Ap:cmc4t § fi.7, MS 93, 

30 
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Fourth, CPH had contracrua:t rights of access to Su.nbsam records, persOimel, 

accouutaDts and other advise.rs md could have req�ted. mfocmation directly from 

SW1beam or its represerrtatives, including Andersen. 

Fifth, instead of 11 com.ton letter, CPH could bav� req11ested, end tho authoritative 

auditing standards would have sanctioned, that m accountant perform specified or ·�agreed 

upon"' procedures with respect to Smbeam. financi.111 statement accounts directed at 

determining. e.g., if d�liu.cB in .interim sales and eamings bad or:cumd. 

December 7, 2004 

3S 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, CASE NO: CA 03-5045 AI 

VS. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

MOTION FOR LEA VE TO TAKE DEPOSITION OF DONALD R. UZZI 

Defendant Morgan Stanley & Co. Incorporated ("Morgan Stanley") respectfully requests 

that this Court enter an order pennitting Morgan Stanley to take the deposition of Donald R. 

Uzzi, a fonner officer of Sunbeam whose deposition Morgan Stanley has sought for over six 

months. 

In support of this motion, Morgan Stanley states as follows: 

1. At the time of the Sunbeam transaction, Donald R. Uzzi was an executive vice 

president of Sunbeam. In this capacity, Mr. Uzzi possesses knowledge about Sunbeam's sales in 

March 1998. He also testified in prior litigation about his involvement in providing Sunbeam's 

first quarter 1998 sales and projections to Morgan Stanley in March 1998. This infonnation is 

highly relevant to the issues and claims made by plaintiffs. (See, e.g. , May 8, 2003 Compl., iJiJ 3, 

57, 59, 62) 

2. Morgan Stanley believes, based on the investigation described below, that Mr. 

Uzzi is a resident of Texas, is not subject to the subpoena power of this Court for trial, and is 

avoiding service of process. 

WPB#587571.1 
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3. Although Morgan Stanley obtained a commission for Mr. Uzzi in the beginning 

of 2004, Morgan Stanley first attempted to arrange Mr. Uzzi 's deposition through voluntary 

methods. Morgan Stanley contacted Mr. Uzzi's counsel in the prior Sunbeam litigation and was 

informed that counsel no longer represented Mr. Uzzi nor possessed current contact information 

for him. Morgan Stanley then obtained Mr. Uzzi's phone number and placed multiple calls to 

his home residence. Mr. Uzzi did not answer the phone, nor did he return any of the messages 

left for him. 

4. On July 30, 2004, Morgan Stanley issued its first subpoena for the deposition of 

Mr. Uzzi. (See July 30, 2004 Deposition Subpoena Duces Tecum of Donald R. Uzzi (Ex. 1).) 

This subpoena called for an August 19, 2004 deposition in Dallas, Texas, where Mr. Uzzi 

resides. 

5. To effectuate service of this subpoena, Morgan Stanley hired Special Delivery 

Service, Inc. ("Special Delivery"), a Dallas-based process server, on July 30, 2004. Special 

Delivery, made several unsuccessful attempts to serve Mr. Uzzi between July 30, 2004, and 

August 19, 2004 (the expiration of the original subpoena). (See Aug. 20, 2004 Statement of 

Attempted Service (Ex. 2).) 

6. Upon the expiration of the first subpoena, Morgan Stanley promptly issued an 

updated subpoena on August 20, 2004, seeking the deposition of Mr. Uzzi on September 17, 

2004. (See Aug. 20, 2004 Deposition Subpoena Duces Tecum of Donald R. Uzzi (Ex. 3).) 

Special Delivery again made several unsuccessful attempts to serve Mr. Uzzi at an updated 

address in Dallas, Texas. 

7. The August 20, 2004 subpoena expired on September 17, 2004, and Morgan 

Stanley promptly issued a third updated subpoena. (See Sept. 17, 2004 Deposition Subpoena 

WPI3#58757 I. I 
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Duces Tecum of Donald R. Uzzi (Ex. 4).) In conjunction with the third updated subpoena, 

Morgan Stanley engaged the services of Verasys L.L.C. ("Verasys"), a Florida-based 

investigation service, to find and serve Mr. Uzzi. (See Dec. 15, 2004 Declaration and 

Chronology of Efforts to Serve Donald R. Uzzi ("Chronology") (Ex. 5).) 

8. For the past several months, Verasys has undertaken an extensive investigation to 

locate and serve Mr. Uzzi, the details of which can be found in Exhibit 5 to this motion. As part 

of this process, Morgan Stanley has maintained a current subpoena for Mr. Uzzi 's deposition 

throughout this time period, issuing two additional subpoenas on November 9, 2004, and 

November 29, 2004.1 (See Nov. 9, 2004 Deposition Subpoena Duces Tecum of Donald R. Uzzi 

(Ex. 6); Nov. 29, 2004 Deposition Subpoena Duces Tecum of Donald R. Uzzi (Ex. 7).) Verasys 

was unsuccessful in serving any of the subpoenas and has reported that Mr. Uzzi is consciously 

avoiding service. (See Chronology at 4, 12) 

9. Plaintiff will suffer no prejudice if this deposition is pem1itted to go forward. The 

burden associated with the deposition that Morgan Stanley is requesting is not great, yet the 

witness possesses infonnation highly relevant to the events at issue in this case that is necessary 

for Morgan Stanley's defense. 

CONCLUSION 

Morgan Stanley diligently attempted to obtain Mr. Uzzi 's deposition before the close of 

fact discovery. Morgan Stanley initially attempted to arrange amicably a deposition with Mr. 

Uzzi through available channels. Once Morgan Stanley's initial efforts proved fruitless, it issued 

and maintained a current subpoena for Mr. Uzzi. Through process servers and investigators, 

1 The Nov. 29, 2004 deposition subpoena expired on Dec. 14, 2004. Morgan Stanley intends to issue an updated 
subpoena to permit service, but will not proceed with Mr. Uzzi's deposition without this Court's approval. 

WPB#587571.I 
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Morgan Stanley has sought to serve Mr. Uzzi on a continuous basis for the last four months. For 

the foregoing reasons, Morgan Stanley respectfully requests the Court enter an order permitting 

Morgan Stanley to take the deposition of Donald R. Uzzi. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by e-mail and Federal Express, and a copy of the 

motion without exhibits has been furnished by facsimile this /5�ay of December, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 

Thomas A. Clare 

Zhonette M. Brown 

KIRKLAND & ELLIS LLP 

655 151h Street, N.W., Suite 1200 

Washington, D.C. 20005 

Telephone: (202) 879-5000 

Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 

KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 

1615 M Street, N.W., Suite 400 

Washington, D.C. 20036 

Telephone: (202) 326-7900 

Facsimile: (202) 326-7999 

Counsel for Morgan Stanley 
& Co. lnc01porated 

WPB#587571.I 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Telephone: (561) 659-7070 

Facsimile: (561) 659-7368 

E-mail: jianno@carltonfields.com 

BY: 
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Jack Scarola 

SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 

JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 

Chicago, IL 60611 

WPB#58757 l I 

SERVICE LIST 
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THE STATE OF TEXAS 

IN THE CIRCUIT COURT OF THE FIFfEENTH JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff(s), 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

DEPOSITION SUBPOENA DUCES TECUM 

TO: Any sheriff or constable of the State of Texas or other person authorized to serve and 
execute subpoenas as provided in Texas Rule of Civil Procedure 176.5. 

You are commanded to summon Donald R. Uzzi, 4209 Beverly Drive, Dallas, Texas 
7 5205, to appear at the principal offices of HA YNES AND BOONE, LLP, 901 Main Street Suite 
3100, Dallas, Texas 75202, on Thursday, August 19, 2004 at 9:30 a.m. to give testimony at a 
videotaped oral deposition and to permit inspection and copying of docwnents or tangible things 
to be used as evidence in this case. 

· 

Donald R. Uzzi is commanded to attend the oral deposition and to produce and permit 
inspection and copying of the following docwnents or tangible things described in the attached 
Exhibit 1. These documents and materials shall be brought with the witness and produced prior 
to the deposition on August 19, 2004, at HAYNES AND BOONE, LLP, 901 Main Street, Suite 3100, 
Dallas, Texas 75202. 

Contempt. Failure by any person without adequate excuse to obey a subpoena 
served upon that person may be deemed a contempt of the court from which the subpoena 
is issued or a district court in the county in which the subpoena is served, and may be 
punished by fine or confinement, or both. TEx. R. CIV. P. 176.S(a). 
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DO NOT FAIL to return this writ to the Circuit Court of the Fifteenth Judicial Circuit In 
and For Palm Beach County, Florida with either the attached officer's return showing the manner 
of execution or the witness's signed memorandum showing that the witness accepted the 
subpoena. 

ISSUED on July 30, 2004. 

an Tr nde 
{ J;kxas State Bar No. 24034176 
\..1<nucuND & ELLIS LLP, 

655 15th Street, N.W., Suite 1200, 
Washington, D.C. 20005 

This subpoena was issued pursuant to Texas Rule of Civil Procedure 201.2, the Order of 
the Circuit Court of the Fifteenth Judicial Circuit In and For Palm Beach County, Florida entered 
on January21, 2004 and attached hereto as Exhibit 2, and at the request of Defendants' attorneys 
ofrecord Thomas D. Yannucci, P.C., Lawrence P. Bemis (FL Bar No. 618349), and Thomas A. 
Clare of KIRK.LAND & ELLIS LLP, 655 15th Street, N.W., Suite 1200, Washington, D.C. 20005; 
Joseph Ianno, Jr. (FL Bar No. 655351), CARLTON FIELDS, P.A., 222 Lakeview Ave., S_uite 1400, 
West Palm Beach, FL 33401; and Sean Trende of KIRKLAND & ELLIS LLP, 655 15th Street, 
N.W., Suite 1200, Washington, D.C. 20005. 
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EXHIBIT 1 

DEPOSITION SUBPOENA DUCES TECUM 

You are hereby requested to produced the following documents pursuant to the 

definitions and instructions contained herein: 

DOCUMENTS REQUESTED 

1. All documents concerning the Coleman Transaction. 

2. All documents concerning the Subordinated Debenture Offering. 

3. All documents concerning the Bank Facility, or the Credit Agreement. 

4. All documents reflecting or concerning any communications between or among any 

of Sunbeam, CPR, MAFCO, CSFB, Arthur Andersen, MS & Co., MSSF, Davis Polk, Wachtell, or 

Skadden in 1997 or 1998. 

5. All documents provided by you in any Litigation or SEC Administrative Proceeding. 

6. All calendars, diaries, timekeeping sheets or records maintained by you concerning 

any activities related to Coleman Transaction, the Subordinated Debenture Offering, the Bank 

Facility, the Credit Agreement. 

7. All documents related to Sunbeam's Financial Information for all or any portion of 

1996, 1997, and 1998, including but not limited to Financial Statements and documents concerning 

Sunbeam's forecasts and plans for revenue or earnings. 

8. All documents related or referring to any cost-reduction or sales program or policy in 

place at Sunbeam during 1997 and 1998, including but not limited to documents concerning the 

"early buy'' program, "Initiatives for Success", and "bill and hold" sales and the "no returns" policy. 
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9. All documents concerning returns of Sunbeam goods or product in 1997 and 1998, 

including but not limited to documents regarding the "no returns" policy and conversations or 

communications regarding the deletion of retum authorizations from the J.D. Edwards system. 

10. All documents pertaining to negotiations concerning the acquisition of Coleman, 

Signature Brands, and First Alert, including but not limited to documents concerning conversations 

or communications of any kind between or among any of MS & Co., MSSF, CPR or MAFCO 

personnel or representatives. 

11. All documents concerning Synergies that might be achieved from a business 

combination of Sunbeam, Coleman, Signature Brands, and First Alert, or any combination thereof 

12. All documents related to or supporting the March 16, 1998 Representation Letter 

provided to Arthur Anderson, including but not limited to any drafts of such letter and any Financial 

Information used or referenced in writing the letter or drafts. 

13. All documents concerning any "comfort letter'' pertaining to the Subordinated 

Debenture offering or the Credit Agreement, including but not limited to Arthur Andersen's letters 

dated March 19, 1998 and March 25, 1998 and any drafts of such letters. 

14. All documents concerning any investigation, analysis, or due diligence conducted by 

Sunbeam or its Advisors pertaining to the Coleman Transaction, including but not limited to 

documents and financial Information pertaining to March 18, 1998 and March 24, 1998 conference 

calls. 

15. All documents related to Sunbeam's March 19, 1998 press release, including but not 

limited to documents pertaining to the contents or drafting of the press release, the decision to issue 

the press release, and the decision to include the press release in the Offering memorandum. 
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16. All documents concerning the March 19, 1998 drafting session and/or meeting that 

took place at Global Financial Press concerning the Offering Memorandwn, including but not 

limited to documents concerning any conversations or communications of any kind involving MS & 

Co. or Arthur Andersen personnel. 

17. All documents related to the sale of the Subordinated Debenture, including but not 

limited to documents pertaining to roadshows or other communications with investors or analysts. 

DEFINITIONS 

1. "Advisors" shall mean financial advisors, legal advisors, accountants, consultants 

and any other third-party advising or assisting Sunbeam in any way with the Coleman 

Transaction, including but not limited to Arthur Anderson, Coopers & Lybrand, Llama 

Company, MS& Co., MSSF, and Skadden. 

2. "Arbitrations" shall mean Albert J. Dunlap and Sunbeam Corporation, No. 32 160 

00088 99 (AAA); and Russell A. Kersh and Sunbeam Corporation, No. 32 160 00091 99 (AAA). 

3. "Arthur Andersen" shall mean Arthur Andersen LLP and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

4. "Bank Facility" shall mean the Credit Agreement, including amendments, and all 

funds extended by Lenders to Sunbeam pursuant to the Credit Agreement, including but not limited 

to Tranche A, Tranche B, and the Revolving Credit Facility. 

5. "Communication" shall mean any exchange or transmittal of information by any 

means of transmission, including, without limitation, face-to-face conversation, mail, overnight 

delivery, Internet, telephone, electronic mail, or facsimile. 
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6. The term "concerning" shall mean relating to, referring to, describing, evidencing, or 

constituting. 

7. "Coleman" shall mean Coleman Company, Inc. and any ofits subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

8. "Coleman Transaction" shall mean Sunbeam's acquisition of Coleman Company, Inc. 

from CPH and all related communications, agreements, and transactions, including the February 27, 

1998 Agreements and the March 30, 1998 closing. 

9. "Cooper & Lybrand" shall mean the former Coopers & Lybrand LLP, and any of its 

subsidiaries, divisions, predecessors, successors, present and former employees, representatives, and 

agents. 

10. "CPH" shall mean Coleman (Parent) Holdings Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

11. "Credit Agreement" shall mean the agreement entered into by Sunbeam, as borrower 

with Lenders, dated March 30, 1998 and all amendments thereto. 

12. "CSFB" shall mean Credit Suisse First Boston LLC and any of its former or present 

officers, directors, employees, representatives and agents. 

13. "Davis Polk" shall mean Davis Polk & Wardwell and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

14. "Document" shall mean any recording in any tangible form of any information, 

whether handwritten, typed, printed, stored on computer disks, tapes, or databases, or otherwise 

reproduced. "Document" or "documents" also includes electronic documents whether stored on 
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servers or hard drives, e-mail, backup tapes, voicemail and video and audio recordings. A d raft or 

non-identical copy is a separate document within the meaning of this term. 

15. "Financial Information" shall mean information concerning the past or present 

financial condition of Sunbeam or Sunbeam securities. 

16. "Financial Statements" shall mean documents reflecting Financial Information, 

including without limitation quarterly reports, yearly reports, balance sheets, statements of income, 

earnings, cash flow projections, and sources and applications of funds. 

17. "First Alert" shall mean First Alert, Inc., and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

18. The term "identify" (with respect to documents) shall mean to give, to the extent 

known, the (i) type of document; (ii) general subject matter; (iii) date of the document; and (iv) 

author(s), addressee(s) and recipient(s). 

19. "Lenders" shall mean the entities listed on Schedule 2.01 of the Credit Agreement 

under the heading "Lenders" and any other person that shall have become a party to the Credit 

Agreement as a Lender pursuant to an assignment and acceptance. 

20. "Litigations" shall mean In re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla); Camden kset Management L.P. v. Sunbeam Corporation, 98-8773-Civ.

Middlebroks and 98-8275-Civ.-Middlebrooks (S.D. Fla); Krim v. Dunlap, No. CL 983168AD (15th 

Jud. Cir., Fla.); Stapleton v. Sunbeam Corp., No. 98-1676-Civ.-King (S.D. Fla); Sunbeam Corp. v. 

PricewaterhouseCoopers LLP, No. CL 005444AN (15th Jud. Cir., Fla.); In re Sunbeam Corp., Inc., 

No. 01-40291 (AJG) (Bankr. S.D.N.Y.) and any adversary proceedings therein; SECv. Dunlap, No. 

01-843 7-Civ .-Middlebrooks (S.D. Fla); Oaktree Capital Management LLC v. Arthur Andersen LLP, 
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No. BC257177 (L.A. Cty., CA); and Coleman (Parent) Holdings Inc. v. Arthur Andersen LLP, No. 

CA OI-06062AN (15th Jud. Cir., Fla.), or other litigation concerning the Coleman Transaction. 

21. "Llama Company" shall mean Llama Company and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

22. "MAFCO" shall mean MacAndrews & Forbes Holdings, Inc. and any of its officers, 

directors, former or present employees, representatives and agents. 

23. The "March 19, 1998 Press Release" shall mean the press release issued by Sunbeam 

on March 19, 1998 concerning the shortfall of first quarter 1998 sales numbers and the reasons for 

such shortfall. 

24. "MS & Co.,
, 

shall mean Morgan Stanley & Co. Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

25. "MSSF" shall mean Morgan Stanley Senior Funding, Inc. and any of its former or 

present officers, directors, employees, representatives and agents. 

26. The term "person" shall mean any natural person or any business, legal or 

governmental entity or association. 

27. The term "relating to" shall mean concerning, evidencing, referring to, or constituting. 

28. Ine "Relevant Period," unless otherwise indicated, shall be from January 1, 1996 

through the date of service of this subpoena. 

29. "SEC" shall mean the Securities and Exchange Commission. 

30. "SEC Administrative Proceedings" shall mean Jn the Matter ofSunbeam Corp., SEC 

Administrative Proceeding File No. 3-10481, and In the Matter of David C. Fannin, SEC 

Administrative Proceeding File No. 3-10482. 
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31. "Signature brands" shall mean Signature Brands USA, Inc. and any of its subsidiaries, 

divisions, predecessors, successors, present and former employees, representatives, and agents 

32. "Skadden" shall mean Skadden, Arps, Slate, Meagher & Flom, LLP and any of its 

former or present partners, officers, directors, employees, representatives and agents. 

33. "Subordinated Debentures" shall mean the Sunbeam's Zero Coupon Convertible 

Senior Subordinated Debentures Due 201 8. 

34. "Subordinated Debenture Offering" shall mean the offering of Sunbeam's 

Subordinated Debentures. 

35. "Sunbeam" shall mean Sunbeam Corporation and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents. 

36. "Synergies" shall mean post-acquisition gains through increased revenue and/or 

decreased cost. 

3 7. ''W achtell" shall mean Wachtell Lipton Rosen & Katz and any ofits former or present 

partners, officers, directors, employees, representatives and agents. 

38. The terms "you" or "your" shall mean Donald R. Uzzi and any of Donald R. Uzzi's 

present and former representatives and agents. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of business, or 

organized and labeled to correspond to the categories in this Request. Documents attached to 

each other should not be separated. Documents consisting of items previously produced in the 

Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall be 

produced in Bates number order. 
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2. All documents shall be produced in the file folder, envelope or other container in 

which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be from January 1, 1996 

through the date of service of this subpoena, and shall include all documents and information which 

relate in whole or in part to such period, or to events or circwnstances during such period, even 

though dated, prepared, generated or received prior or subsequent to that period. Please supplement 

or correct your responses to these requests if, at any time, you become aware that your responses are 

incomplete or incorrect in any request. 

4. If you claim the attorney-client privilege, or any other privilege or work-product 

protection for all or any portion of a document, you shall provide a privilege log that describes the 

withheld material sufficiently to allow Morgan Stanley to test the privilege or protection asserted. 

5. The following rules of construction apply: 

1. The connectives "and" and "or" shall be construed either disjunctively or 
conjunctively as necessary to bring within the scope of the discovery requests all 
responses that might otherwise be outside their scope; 

2. The term "including" shall be construed to mean "without limitation"; and 

3.  The use of the singular form of any word include the plural and vice versa. 
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. : 

COLEMAN (PARENT) HOLDINGS. INC., 

Plaintiff: 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE_. 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 

COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

AGREED ORDER APPOINTING COMMISSIONERS AND COMMISSIONS 

THIS CAUSE, having come before the Circuit Court in and for Palm Beach Count y, State 

of Florida, on the agreement of the parties, and 

WHEREAS, it appears to the Court that: 
-

1. Defendant Morgan Stanley & Co. Incorporated (''MS & Co.'') desires to take the 

v ideotaped depositions of and obtain documents from the following witnesses who reside in 

California, Connecticut, Kansas, Minnesota, New York, Texas, and the District ofColwnbia and 

who have knowledge of facts relevant to this case: 

Karen Kay Clark 
1674 Amarelle Street 
Newb ury Park, CA 91320 

Frank N. Gifford 
126 Taconic Road 
Greenwich, CT 06831-3139 

Robert J. Duffy 
16 Saint Nicholas Road 
Darien, CT 0682.0-2823 

i j Wi-Bfs7l)•6.I 
' _, .. , . · 

1 
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Joseph P. Page 
921 Sheridan Street, Apt. 119 
Wichita, KS 67213-1363 

William H. Spoor 
622 West Ferndale Road 
Wayzata, MN 55391 

Adam Emmerich 
W achtell, L!fton, Rosen & Katz 
51West52 Street 
New York. NY 10019 

Steven Cohen 
Wachtell, L�ton, Rosen & Katz 
5 I West 52 Street 
New York, NY 10019 

Steven K. Geller 
30 I East 79t1i Street, Apt 4H 
New York. NY 10021-0932 

Donald Uzzi 
4209 Beverly Dr. 
Dallas, TX 75205-3020 

Ann Dibble Jordan 
2940 Benton Place NW 

Washington, DC 20008 

2. You are hereby appointed as commissioners to take the videotaped testimony (and 

obtain the requested documentation) of the above witnesses and other witnesses whose discovery 

is sought in the commissions' jurisdiction wider oath and on oral examination in accordance with 

the applicable Florida Statutes and Rules of Civil Procedure: 

Esquire Santa Ana 
2100 North Broadway, Second Floor 
Santa Ana, CA 97206 

Del Vecchio Reporting 
117 Randi Drive 
Madison, CT 06443 

WP�3316.l 2 
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Harper Court Reporting 
P.O. Box 3008 
Wichita, KS 67201 

Kirby Kennedy & Associates 
5200 Wilson Road #219 
Minneapolis, MN 55424 

Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 10017-3304 

Esquire Deposition Services 
703 Mc.Kinney Avenue #320 
Dallas, Texas 75202 

Esquire Deposition Services 
1020 191h Street NW, #621 
Washington, DC 20036 

or any person able to administer oaths pursuant to the laws of California, Connecticut, Kansas, 

Minnesota, New York, Texas, and the District of Columbia and duly authorized by him. 

3. This order does not purport to grant the power of the commissioners appointed to 

subpoena witnesses or documents, but simply the power to administer oaths and transcribe 

deposition testimony. 

DONE AND ORDERED in Chambers, West Palm Beach, Palm Beach County, Florida 

this __ day ofJanuary, 2004. 

WPBmJ386.I 3 

· . •  -:.· k' 4 . 

•, '!) L;;1;�•(; ELIZABfilH-l\ :r-.µASS ' 
Circuit Court Judge.. :- ' 
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Coleman (Parent) Holdings v. Morgan Stanley & Co. lnc . 

. 2003 CA 005045AI 
Agreed Order on Appointment of Commission 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, BARNHARDT 

& SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-3000 
Facsimile: (561) 478-0754 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. -Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Jerold S. Solovy. 
JENNER & BLOCK, LLC 
OneIDMPlaza 
Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 527-0484 

Wl'Bl5ffi86.1 4 
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' 

SPECIAL 
DELIVERY 

® 

Special Delivery Service, Inc. • 5470 L.B.J. Freeway • Dalfas, Texas 75240 

August 19, 2004 

STATEMENT OF ATTEMPTED SERVICE 

BEFORE ME, the undersigned authority, on this day personally appeared 
ADIL TADLI, who after being by me duly sworn on oath states: 

"My name is ADIL TADLI. I am over eighteen (18) years of age and am 
competent to make this affidavit. On the 3 0th day of July 2004 I received a Subpoena out 
of Palm Beach County, Florida in Case Nos. CA 03-5 1 65 AI and CA 03-5045 AI, to be 
served on Donald R. Uzzi. I have made several attempts at various times over the past 
three weeks without any success. I have left my business card on different occasions but 
have never received a call from Mr. Uzzi." 

AD� 

SUBSCRIBED AND SWORN TO before me this j.0171-day of August 2004. 

����'.�;:.;�---- DWIGHT MUU£N [ �(.;/i � 1 Notary Public, State of Texas 
\s···"#../ My Commission Exp. os-20-2005 

.. ,,,"'�"''''' 

Telephone: (214) 866-3200 

Nota� 
The State of Texas 

Fax Number: (214) 866-3201 
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THE STATE OF TEXAS 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant(s). 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5165 AI 

DEPOSITION SUBPOENA DUCES TECUM 

TO: Any sheriff or constable of the State of Texas or other person authorized to serve and 
execute subpoenas as provided in Texas Rule of Civil Procedure 176.5. 

You are commanded to summon Donald R Uzzi, 4201 Loma Alto Drive, Apt. 307, 
Dallas, TX 75219, to appear at the principal offices of HA YNES AND BOONE, LLP, 901 Main 

Street Suite 3100, Dallas, Texas 75202, on Friday, September 17, 2004 at 9:30 a.m. to give 
testimony at a videotaped oral deposition and to permit inspection and copying of documents or 
tangible things to be used as evidence in this case. 

Donald R. Uzzi is commanded to attend the oral deposition and to produce and permit 
inspection and copying of the following documents or tangible things described in the attached 
Exhibit I. These documents and materials shall be brought with the witness and produced prior 

to the deposition on September 17, 2004, at HA YNES AND BOONE, LLP, 901 Main Street, Suite 

3100, Dallas, Texas 75202. 

Contempt. Failure by any person without adequate excuse to obey a subpoena 

served upon that person may be deemed a contempt of the court from which the subpoena 

is issued or a district court in the county in which the subpoena is served, and may be 
punished by fine or confinement, or both. TEX. R. CIV. P. l 76.8(a). 
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DO NOT FAIL to rehrrn this writ to the Circuit Court of the Fifteenth Judicial Circuit In 
and For Palm Beach County, Florida with either the attached officer's return showing the manner 
of execution or the witness's signed memorandum showing that the witness accepted the 
subpoena. 

ISSUED on August 20, 2004. 

exas S ate Bar No. 24034176 

KIRKLAND & ELLIS LLP, 
655 15th Street, N.W., Suite 1200, 
Washington, D.C. 20005 

This subpoena was issued pursuant to Texas Rule of Civil Procedure 201.2, the Order of 
the Circuit Court of the Fifteenth Judicial Circuit In and For Pahn Beach County, Florida entered 
on January 21, 2004 and attached hereto as Exhibit 2, and at the request of Defendants' attorneys 
ofrecord Thomas D. Yannucci, P.C., Lawrence P. Bemis (FL Bar No. 618349), and Thomas A. 

Clare of KIRKLAND & ELLIS LLP, 655 15th Street, N.W., Suite 1200, Washington, D.C. 20005; 
Joseph Ianno, Jr. (FL Bar No. 65 5351 ), CARL TON FIELDS, P.A., 222 Lakeview Ave., Suite 1400, 

West Palm Beach, FL 33401. 
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EXHIBIT 1 

DEPOSITION SUBPOENA DUCES TECUM 

You are hereby requested to produced the following documents pursuant to the 

definitions and instructions contained herein: 

DOCUMENTS REQUESTED 

1. All documents concerning the Coleman Transaction. 

2. All documents concerning the Subordinated Debenture Offering. 

3. All documents concerning the Bank Facility, or the Credit Agreement. 

4. All documents reflecting or concerning any communications between or among any 

of Sunbeam, CPH, MAFCO, CSFB, Arthur Andersen, MS & Co., MSSF, Davis Polk, Wachtell, or 

Skadden in 1997or1998. 

5. All documents provided by you in any Litigation or SEC Administrative Proceeding. 

6. All calendars, diaries, timekeeping sheets or records maintained by you concerning 

any activities related to Coleman Transaction, the Subordinated Debenture Offering, the Bank 

Facility, the Credit Agreement. 

7. All documents related to Sunbeam's Financial Information for all or any portion of 

1996, 1997, and 1998, including but not limited to Financial S tatcmcnts and documents concerning 

Sunbeam's forecasts and plans for revenue or earnings. 

8. All documents related or referring to any cost-reduction or sales program or policy in 

place at Sunbeam during 1997 and 1998, including but not limited to documents concerning the 

"early buy" program, "Initiatives for Success", and "bill and hold" sales and the "no returns" policy. 
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9. All documents concerning returns of Sunbeam goods or product in 1997 and 1998, 

including but not limited to documents regarding the "no returns" policy and conversations or 

communications regarding the deletion ofretum authorizations from the J.D. Edwards system. 

10. All documents pertaining to negotiations concerning the acquisition of Coleman, 

Signature Brands, and First Alert, including but not limited to documents concerning conversations 

or communications of any kind between or among any of MS & Co., MSSF, CPR or MAFCO 

personnel or representatives. 

11. All documents concermng Synergies that might be achieved from a business 

combination of Sunbeam, Coleman, Signature Brands, and First Alert, or any combination thereof. 

12. All documents related to or supporting the March 16, 1998 Representation Letter 

provided to Arthur Anderson, including but not limited to any drafts of such letter and any Financial 

Information used or referenced in writing the letter or drafts. 

13. All documents concerning any "comfort letter" pertaining to the Subordinated 

Debenture offering or the Credit Agreement, including but not limited to Arthur Andersen's letters 

dated March 19, 1998 and March 25, 1998 and any drafts of such letters. 

14. All documents concerning any investigation, analysis, or due diligence conducted by 

Sunbeam or its Advisors pertaining to the Coleman Transaction, including but not limited to 

documents and Financial Information pertaining to March 18, 1998 and March 24, 1998 conference 

calls. 

15. All documents related to Sunbeam's March 19, 1998 press release, including but not 

limited to documents pertaining to the contents or drafting of the press release, the decision to issue 

the press release, and the decision to include the press release in the Offering memorandum. 
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16. All documents concerning the March 19, 1998 drafting session and/or meeting that 

took place at Global Financial Press concerning the Offering Memorandum, including but not 

limited to documents concerning any conversations or communications of any kind involving MS & 

Co. or Arthur Andersen personnel. 

17. All documents related to the sale of the Subordinated Debenture, including but not 

limited to documents pertaining to roadshows or other communications with investors or analysts. 

DEFINITIONS 

l. "Advisors,, shall mean financial advisors, legal advisors, accountants, consultants 

and any other third-party advising or assisting Sunbeam in any way with the Coleman 

Transaction, including but not limited to Arthur Anderson, Coopers & Lybrand, Llama 

Company, MS& Co., MSSF, and Skadden. 

2. "Arbitrations" shall mean Albert J. Dunlap and Sunbeam Corporation, No. 32 160 

00088 99 (AAA); and Russell A. Kersh and Sunbeam Corporation, No. 32 160 00091 99 (AAA). 

3 .  "Arthur Andersen" shall mean Arthur Andersen LLP and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

4. "Banlc Facility" shall mean the Credit Agreement, including amendments, and all 

funds extended by Lenders to Sunbeam pursuant to the Credit Agreement, including but not limited 

to Tranche A, Tranche B, and the Revolving Credit Facility. 

5. "Communication" shall mean any exchange or transmittal of information by any 

means of transmission, including, without limitation, face-to-face conversation, mail, overnight 

delivery, Internet, telephone, electronic mail, or facsimile. 
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6. The term "concerning" shall mean relating to, referring to, describing, evidencing, or 

constituting. 

7. "Coleman" shall mean Coleman Company, Inc. and any ofits subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

8. "Coleman Transaction" shall mean Sunbeam's acquisition of Coleman Company, Inc. 

from CPH and all related communications, agreements, and transactions, including the February 27, 

1998 Agreements and the March 30, 1998 closing. 

9. "Cooper & Lybrand" shall mean the former Coopers & Lybrand LLP, and any of its 

subsidiaries, divisions, predecessors, successors, present and former employees, representatives, and 

agents. 

10. "CPH" shall mean Coleman (Parent) Holdings Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

1 1. "Credit Agreement" shall mean the agreement entered into by Sunbeam, as borrower 

with Lenders, dated March 30, 1998 and all amendments thereto. 

12. "CSFB" shall mean Credit Suisse First Boston LLC and any of its former or present 

officers, directors, employees, representatives and agents. 

13. "Davis Polk" shall mean Davis Polk & Wardwell and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

14. "Document" shall mean any recording in any tangible form of any information, 

whether handwritten, typed, printed, stored on computer disks, tapes, or databases, or otherwise 

reproduced. "Document" or "documents" also includes electronic documents whether stored on 
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servers or hard drives, e-mail, backup tapes, voicemail and video and audio recordings. A draft or 

non-identical copy is a separate document within the meaning of this term. 

15. "Financial Information" shall mean information concerning the past or present 

financial condition of Sunbeam or Sunbeam securities. 

16. "Financial Statements" shall mean documents reflecting Financial Information, 

including without limitation quarterly reports, yearly reports, balance sheets, statements of income, 

earnings, cash flow projections, and sources and applications of funds. 

17. "First Alert" shall mean First Alert, Inc., and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

18. The term "identify" (with respect to documents) shall mean to give, to the extent 

known, the (i) tYPe of document; (ii) general subject matter; (iii) date of the document; and (iv) 

author(s), addressee(s) and recipient(s). 

19. "Lenders" shall mean the entities listed on Schedule 2.01 of the Credit Agreement 

under the heading "Lenders" and any other person that shall have become a party to the Credit 

Agreement as a Lender pursuant to an assignment and acceptance. 

20. "Litigations" shall mean In re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla); Camden Asset Management LP. v. Sunbeam Corporation, 98-8773-Civ.

Middlebroks and 98-8275-Civ.-Middlebrooks (S.D. Fla); Krim v. Dunlap, No. CL 983168AD (15th 

Jud. Cir., Fla.); Stapleton v. Sunbeam Corp., No. 98-1676-Civ.-K.ing (S.D. Fla); Sunbeam Corp. v. 

PricewaterhouseCoopers LLP, No. CL 005444AN (l 51h Jud. Cir., Fla.); In te Sunbeam Corp., Inc., 

No. 01-40291 (AJG) (Bankr. S.D.N.Y.) and any adversary proceedings therein; SEC v. Dunlap, No. 

01-843 7-Ci v. -Middlebrooks (S .D. Fla.); Oaktree Capital Management LLC v. Arthur Andersen LLP, 
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No. BC257 1 77 (L.A. Cty., CA); and Coleman (Parent) Holdings Inc. v. Arthur Andersen LLP, No. 

CA 0 l -06062AN ( 1 5th Jud. Cir., Fla.), or other litigation concerning the Coleman Transaction. 

2 1 . "Llama Company" shall mean Llama Company and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

22. "MAFCO" shall mean MacAndrews & Forbes Holdings, Inc. and any of its officers, 

directors, former or present employees, representatives and agents. 

23.  The "March 1 9, 1998 Press Release" shall mean the press release issued by Sunbeam 

on March 1 9 ,  1 998 concerning the shortfall of first quarter 1 998 sales numbers and the reasons for 

such shortfall. 

24. "MS & Co." shall mean Morgan Stanley & Co. Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

25 .  "MSSF" shall mean Morgan Stanley Senior Funding, Inc. and any of its former or 

present officers, directors, employees, representatives and agents. 

26. The term "person" shall mean any natural person or any business, legal or 

governmental entity or association. 

27. The term "relating to" shall mean concerning, evidencing, referring to, or constituting. 

28. The "Relevant Period," unless otherwise indicated, shall be from January l, 1 996 

through the date of service of this subpoena. 

29. "SEC" shall mean the Securities and Exchange Commission. 

30. "SEC Administrative Proceedings" shall mean In the Matter of Sunbeam Corp., SEC 

Administrative Proceeding File No. 3- 1 048 1 ,  and In the Matter of David C. Fannin, SEC 

Administrative Proceeding File No. 3 - 1 0482. 
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3 1. "Signature brands" shall mean S ignature Brands USA, Inc. and any of its subsidiaries, 

divisions, predecessors, successors, present and former employees, representatives, and agents 

32. "Skadden" shall mean Skadden, Arps, Slate, Meagher & Flom, LLP and any of its 

former or present partners, officers, directors, employees, representatives and agents. 

33. "Subordinated Debentures" shall mean the Sunbeam's Zero Coupon Convertible 

Senior Subordinated Debentures Due 2018. 

34. "Subordinated Debenture Offering" shall mean the offering of Sunbeam's 

Subordinated Debentures. 

35. "Sunbeam" shall mean Sunbeam Corporation and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents. 

36 . "Synergies" shall mean post-acquisition gains through increased revenue and/or 

decreased cost. 

37. "Wachtell" shall mean Wachtell Lipton Rosen & Katz and any of its former or present 

partners, officers, directors, employees, representatives and agents . 

38.  The terms "you" or "your" shall mean Donald R. Uzzi and any of Donald R. Uzzi's  

present and former representatives and agents. 

INSTRUCTIONS 

l .  Documents shall be produced as they are kept in the usual course o f  business, or 

organized and labeled to correspond to the categories in this Request. Documents attached to 

each other should not be separated. Documents consisting of items previously produced in the 

Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall be 

produced in Bates number order. 
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2. All documents shall be produced in the file folder, envelope or other container in 

which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3.  The relevant period, unless otherwise indicated, shall be from January l ,  1996 

through the date of service of this subpoena, and shall include all documents and information which 

relate in whole or in part to such period, or to events or circumstances during such period, even 

though dated, prepared, generated or received prior or subsequent to that period. Please supplement 

or correct your responses to these requests if, at any time, you become aware that your responses are 

incomplete or incorrect in any request. 

4. If you claim the attorney-client privilege, or any other privilege or work-product 

protection for all or any portion of a document, you shall provide a privi lege log that describes the 

withheld material sufficiently to allow Morgan Stanley to test the privilege or protection asserted. 

5.  The following rules of construction apply: 

1. The connectives "and" and "or" shall be construed either disjunctively or 
conjunctively as necessary to bring within the scope of the discovery requests all 
responses that might otherwise be outside their scope; 

2. The term "including" shall be construed to mean "without limitation"; and 

3. The use of the singular form of any word include the plural and vice versa. 
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:.i:��I���g:-

COLEMAN {PARENT) HOLDINGS, INC., 

Plaintiff; 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN AND FOR PALM BEACH 
COUNIT, FWRIDA 

CASE NO: 03 CA-005045 AI 

AGREED ORDER APPOINTING COMMISSIONERS AND COMMISSIONS 

TillS CAUSE, having come before the Circuit Court in and for Palm Beach County, State 

of Florida, on the agreement of the parties, and 

WHEREAS, it appears to the Court that: 
·-

I .  Defendant Morgan Stanley & Co. Incorporated (''MS & Co. j desires to ta1ce the 

videotaped depositions of and obtain docwnents from the following witnesses who reside in 

California, Connecticut, Kansas, Minnesota, New York, Texas, and the District of Columbia and 

who have knowledge of facts relevant to this case: 

Karen Kay Clark 
1 674 Amarelle Street 
Newbury Park, CA 91320 

Frank N. Gifford ' 
126 Taconic Road 
Greenwich, CT 0683 1-3139 

Robert J. Duffy 
16 Saint Nicholas Road 
Darien. � 06829-2823 I . '" -·� � -

i i wr.amll6.• 
: .: ·•1 .· 
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Joseph P. Page 
921 Sheridan Street, Apt 1 1 9  
Wichita, KS 67213-1363 

William H. Spoor 
622 West Ferndale Road 
Wayzata, MN 55391 

Adam Emmerich 
Wachtell, L!J>ton, Rosen & Katz 
5 l West 52 Street 
New York, NY 1 0019 

Steven Cohen 
W achtell, Lipton, Rosen & Katz 
5 I West 52n Street 
New York, NY 10019 

Steven K. Geller 
301 East 79th Street, Apt. 4H 
New York, NY 1002 1-0932 

Donald Uzzi 
4209 Beverly Dr. 
Dallas, TX 75205-3020 

Ann Dibble Jordan 
2940 Benton Place NW 
Washington, DC 20008 

2. You are hereby appointed as commissioners to take the videotaped testimony (and 

obtain the requested documentation) of the above witnesses and other witnesses whose discovery 

is sought in the colllIIlissions' jurisdiction under oath and on oral examination in accordance with 

the applicable Florida Statutes and Rules of Civil Procedure: 

Esquire Santa Ana 
2100 North Broadway, Second Floor 
Santa Ana, CA 97206 

Del Vecchio Reporting 
1 17 Randi Drive 
Madison, CT 06443 

Wl'Slmll6.I 2 
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Harper Court Reporting 
P.O. Box 3008 
Wichita, KS 67201 

Kirby Kennedy & Associates 
5200 Wilson Road #219 
Minneapolis, MN 55424 

Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 10017-3304 

Esquire Deposition Services 
703 McKinney Avenue #320 
Dallas, Texas 75202 

Esquire Deposition Services 
1020 19th Street NW, #62 1 
Washington, DC 20036 

or any person able to administer oaths pursuant to the laws of California, Connecticut, Kansas, 

Minnesota, New York, Texas, and the District of Columbia and duly authorized by him. 

3. This order does not purport to grant the power of the commissioners appointed to 

subpoena witnesses or documents, but simply the power to administer oaths and transcn"be 

deposition testimony. 

DONE AND ORDERED in Chambers, West Palm Beach, Palm Beach County, Florida 

this __ day ofJ anuary, 2004. 

3 

!(_")/,...., .  
..,.J. : .... =-� ;.= .. _,.. • 

· . . . .  _ ,. ..:: 
.· 

;- ;) ' · 
·. i..,;,:j /: . .' " . • 

ELIZABITTRT; MAASS. ' · �.v· 
Circuit Court iuaie. : • 

' · / 

· · //{' . · /l£r?""' �- 7:'"1 . .  .., 
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Coleman (Parent) Holdings v. Morgan Stanley & Co. Inc . 

. 2003 CA 005045AI 
Agreed Order on Appointment of Commission 

Copies furnished to: 

Joseph Iann.o, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1 400 
West Palm Beach, FL 3340 l 
Telephone: (561 )  659-7070 
Facsimile: (561) 659-7368 

John Scarola. Esq. 
SEARCY, DENNEY, SCAROLA, BARNHARDT 

& SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-3000 
Facsimile: (561) 478-0754 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 151h Street, N. W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Jerold S. Solovy . 

JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 606 1 1  
Telephone: (3 12) 222-9350 
Facsimile: (312) 527-0484 

4 
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THE STATE OF TEXAS 

IN THE CIRCUIT COURT OF THE FIFfEENTH JUDICIAL CIRCUIT IN AND FOR 

PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC.,  
Plaintiff( s ), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant( s ) . 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5 165 AI 

DEPOSITION SUBPOENA DUCES TECUM 

TO: Any sheriff or constable of the State of Texas or other person authorized to serve and 
execute subpoenas as provided in Texas Rule of Civil Procedure 1 76.5. 

You are commanded to summon Donald R. Uzzi, 4201 Loma Alto Drive, Apt. 307, 
Dallas, TX 752 1 9, to appear at the principal offices of HAYNES AND BOONE, LLP, 901 Main 
Street Suite 3 1 00, Dallas, Texas 75202, on Thursday, October 28, 2004 at 9:30 a.m. to give 
testimony at a videotaped oral deposition and to pennit inspection and copying of documents or 
tangible things to be used as evidence in this case. 

Donald R. Uzzi is commanded to attend the oral deposition and to produce and permit 
inspection and copying of the following documents or tangible things described in the attached 
Exhibit 1 .  These documents and materials shall be brought with the witness and produced prior 
to the deposition on October 28, 2004, at HA YNES AND BOONE, LLP, 901 Main Street, Suite 
3 1 00, Dallas, Texas 75202. 

Contempt. Failure by any person without adequate excuse to obey a subpoena 
served upon that person may be deemed a contempt of the court from which the subpoena 
is issued or a district court in the county in which the subpoena is served, and may be 

punished by fine or confmement, or both. TEX. R. C1v. P. 176.S(a). 
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DO NOT FAIL to return this writ to the Circuit Court of the Fifteenth Judicial Circuit In 
and For Palm Beach County, Florida with either the attached officer's return showing the manner 
of execution or the witness' s signed memorandum showing that the witness accepted the 
subpoena. 

ISSUED on September 1 7, 2004. 

Trende 
s State Bar No. 240341 76 

KIRKLAND & ELLIS LLP, 
655 15th Street, N.W., Suite 1 200, 
Washington, D.C. 20005 

This subpoena was issued pursuant to Texas Rule of Civil Procedure 201 .2, the Order of 
the Circuit Court of the Fifteenth Judicial Circuit In and For Pahn Beach County, Florida entered 
on January 2 1 ,  2004 and attached hereto as Exhibit 2, and at the request of Defendants' attorneys 
ofrecord Thomas D. Yannucci, P.C., Lawrence P. Bemis (FL Bar No. 6 1 8349), and Thomas A. 
Clare of KIRKLAND & ELLIS LLP, 655 1 5th Street, N.W., Suite 1 200, Washington, D.C. 20005; 
Joseph Ianno, Jr. (FL Bar No. 65535 1 ), CARLTON FIELDS, P.A., 222 Lakeview Ave., Suite 1400, 

West Palm Beach, FL 3340 1 .  
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EXHIBIT l 

DEPOSITION SUBPOENA DUCES TECUM 

You are hereby requested to produced the following documents pursuant to the 

definitions and instructions contained herein: 

DOCUMENTS REQUESTED 

1 .  All documents concerning the Coleman Transaction. 

2. All documents concerning the Subordinated Debenture Offering. 

3. All documents concerning the Bank Facility, or the Credit Agreement. 

4. All documents reflecting or concerning any communications between or among any 

of Sunbeam, CPH, MAPCO, CSFB, Arthur Andersen, MS & Co., MSSF, Davis Polk, Wachtell, or 

Skadden in 1997 or 1998. 

5. All documents provided by you in any Litigation or SEC Administrative Proceeding. 

6. All calendars, diaries, timekeeping sheets or records maintained by you concerning 

any activities related to Coleman Transaction, the Subordinated Debenture Offering, the Bank 

Facility, the Credit Agreement. 

7.  All documents related to Sunbeam's Financial Information for all or  any portion of 

1 996, 1 997, and 1 998, including but not limited to Financial Statements and documents concerning 

Sunbeam's forecasts and plans for revenue or earnings. 

8. All documents related or referring to any cost-reduction or sales program or policy in 

place at Sunbeam during 1 997 and 1 998, including but not limited to documents concerning the 

"early buy'' program, "Initiatives for Success", and "bill and hold" sales and the "no returns" policy. 
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9. All documents concerning returns of Sunbeam goods or product in 1 997 and 1 998, 

including but not limited to documents regarding the "no returns" policy and conversations or 

communications regarding the deletion ofreturn authorizations from the J.D. Edwards system. 

1 0. All documents pertaining to negotiations concerning the acquisition of Coleman, 

Signature Brands, and First Alert, including but not limited to documents concerning conversations 

or communications of any kind between or among any of MS & Co., MSSF, CPH or MAFCO 

personnel or representatives. 

1 1 . All documents concerning Synergies that might be achieved from a business 

combination of Sunbeam, Coleman, Signature Brands, and First Alert, or any combination thereof. 

12.  All documents related to or supporting the March 1 6, 1 998 Representation Letter 

provided to Arthur Anderson, including but not limited to any drafts of such letter and any Financial 

Information used or referenced in writing the letter or drafts. 

1 3 .  All documents concerning any "comfort letter" pertaining to the Subordinated 

Debenture offering or the Credit Agreement, including but not limited to Arthur Andersen's letters 

dated March 1 9, 1998 and March 25, 1 998 and any drafts of such letters. 

14. All documents concerning any investigation, analysis, or due diligence conducted by 

Sunbeam or its Advisors pertaining to the Coleman Transaction, including but not limited to 

documents and Financial Information pertaining to March 1 8, 1 998 and March 24, 1 99 8  conference 

calls. 

1 5. All documents related to Sunbeam's March 1 9, 1 998 press release, including but not 

limited to documents pertaining to the contents or drafting of the press release, the decision to issue 

the press release, and the decision to include the press release in the Offering memorandum. 
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1 6. All documents concerning the March 1 9, 1998 drafting session and/or meeting that 

took place at Global Financial Press concerning the Offering Memorandum, including but not 

limited to documents concerning any conversations or communications of any kind involving MS & 

Co. or Arthur Andersen personnel.  

1 7. All documents related to the sale of the Subordinated Debenture, including but not 

limited to documents pertaining to roadshows or other communications with investors or analysts. 

DEFJNITIONS 

1 .  "Advisors" shall mean financial advisors, legal advisors, accountants, consultants 

and any other third-party advising or assisting Sunbeam in any way with the Coleman 

Transaction, including but not limited to Arthur Anderson, Coopers & Lybrand, Llama 

Company, MS& Co., MSSF, and Skadden. 

2.  "Arbitrations" shall mean Albert J. Dunlap and Sunbeam Corporation, No. 32 1 60 

00088 99 (AAA); and Russell A. Kersh and Sunbeam Corporation, No. 32 1 60 00091 99 (AAA). 

3 .  "Arthur Andersen" shall mean Arthur Andersen LLP and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

4. "Bank Facility" shall mean the Credit Agreement, including amendments, and all 

funds extended by Lenders to Sunbeam pursuant to the Credit Agreement, including but not limited 

to Tranche A, Tranche B, and the Revolving Credit Facility. 

5.  "Communication" shall mean any exchange or  transmittal of information by any 

means of transmission, including, without limitation, face-to-face conversation, mail, overnight 

delivery, Internet, telephone, electronic mail, or facsimile. 
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6. The term "concerning" shall mean relating to, referring to, describing, evidencing, or 

constituting. 

7. "Coleman" shall mean Coleman Company, Inc. and any ofits subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

8 .  "Coleman Transaction" shall mean Sunbeam's acquisition of Coleman Company, Inc. 

from CPR and all related communications, agreements, and transactions, including the February 27, 

1 998 Agreements and the March 30, 1 998 closing. 

9. "Cooper & Lybrand" shall mean the former Coopers & Lybrand LLP, and any ofits 

subsidiaries, divisions, predecessors, successors, present and former employees, representatives, and 

agents. 

1 0. "CPR" shall mean Coleman (Parent) Holdings Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

1 1 .  "Credit Agreement" shall mean the agreement entered into by Sunbeam, as borrower 

with Lenders, dated March 30, 1 998 and all amendments thereto. 

1 2. "CSFB" shall mean Credit Suisse First Boston LLC and any ofits former or present 

officers, directors, employees, representatives and agents. 

13 .  "Davis Polk" shall mean Davis Polk & Wardwell and any of its former or  present 

partners, officers, directors, employees, representatives and agents. 

14. "Document" shall mean any recording ill any tangible form of any information, 

whether handwritten, typed, printed, stored on computer disks, tapes, or databases, or otherwise 

reproduced. "Document" or "documents" also includes electronic documents whether stored on 
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servers or hard drives, e-mail, backup tapes, voicemail and video and audio recordings. A draft or 

non-identical copy is a separate document within the meaning of this term. 

15 .  "Financial Information" shall mean information concerning the past or present 

.financial condition of Sunbeam or Sunbeam securities. 

1 6. "Financial Statements" shall mean documents reflecting Financial Information, 

including without limitation quarterly reports, yearly reports, balance sheets, statements ofincome, 

earnings, cash flow projections, and sources and applications of funds. 

1 7. "First Alert" shall mean First Alert, Inc., and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

1 8 .  The term "identify" (with respect t o  documents) shall mean to give, to the extent 

known, the (i) type of document; (ii) general subject matter; (iii) date of the document; and (iv) 

author(s), addressee(s) and recipient(s). 

1 9. "Lenders" shall mean the entities listed on Schedule 2.01 of the Credit Agreement 

under the heading "Lenders" and any other person that shall have become a party to the Credit 

Agreement as a Lender pursuant to an assignment and acceptance. 

20. "Litigations" shall mean In re Sunbeam Secu.rities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla); Camden Asset Management L.P. v. Sunbeam Corporation, 98-8773-Civ.-

Middlebroks and 98-8275-Civ. -Middlebrooks (S.D. Fla); Krim v. Dunlap, No. CL 983 l 68AD (15th 

Jud. Cir., Fla.); Stapleton v. Sunbeam Corp., No. 98-1 676-Civ.-King (S.D. Fla); Sunbeam Corp. v. 
' 

PricewaterhouseCoopers LLP, No. CL 005444AN ( 1 5th Jud. Cir., Fla); In re Sunbeam Corp., Inc., 

No. 01-40291 (AJG) (Bankr. S .D.N. Y.) and any adversary proceedings therein; SEC v. Dunlap, No. 

01-843 7-Civ .-Middlebrooks (S.D. Fla.); Oaktree Capital Management LLC v. Arthur Andersen LLP, 
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No. BC257177 (L.A. Cty. , CA); and Coleman (Parent) Holdings Inc. v. Arthur Andersen LLP, No. 

CA OI -06062AN ( 1 5th Jud. Cir., Fla.), or other litigation concerning the Coleman Transaction. 

2 1 .  "Llama Company" shall mean Llama Company and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

22. "MAPCO" shall mean MacAndrews & Forbes Holdings, Inc. and any ofits officers, 

directors, former or present employees, representatives and agents. 

23. The "March 1 9, 1 998 Press Release" shall mean the press release issued by Sllllbeam 

on March 1 9, 1 998 concerning the shortfall of first quarter 1998 sales nwnbers and the reasons for 

such shortfall. 

24. "MS & Co." shall mean Morgan Stanley & Co. Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

25.  "MSSF" shall mean Morgan Stanley Senior Funding, Inc. and any of its former or 

present officers, directors, employees, representatives and agents. 

26. The term "person" shall mean any natural person or any business, legal or 

governmental entity or association. 

2 7. The term ''relating to" shall mean concerning, evidencing, referring to, or constituting. 

28. The "Relevant Period," unless otherwise indicated, shall be from January I ,  1 996 

through the date of service of this subpoena. 

29. "SEC" shall mean the Securities and Exchange Commission. 

30. "SEC Administrative Proceedings" shall mean In the Matter of Sunbeam Corp., SEC 

Administrative Proceeding File No. 3 - 1 048 1 ,  and In the Matter of David C. Fannin, SEC 

Administrative Proceeding File No. 3-10482. 
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3 1 .  "Signature brands" shall mean Signature Brands USA, Inc. and any ofits subsidiaries, 

divisions, predecessors, successors, present and former employees, representatives, and agents 

32. "Skadden" shall mean Skadden, Arps, Slate, Meagher & Flom, LLP and any of its 

former or present partners, officers, directors, employees, representatives and agents. 

33. "Subordinated Debentures" shall mean the Sunbeam' s  Zero Coupon Convertible 

Senior Subordinated Debentures Due 201 8. 

34. "Subordinated Debenture Offering" shall mean the offering of Sunbeam' s  

Subordinated Debentures. 

35. "Sunbeam" shall mean Sunbeam Corporation and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents. 

36. "Synergies" shall mean post-acquisition gains through increased revenue and/or 

decreased cost. 

3 7. "Wachtell" shall mean Wachtell Lipton Rosen & Katz and any ofits former or present 

partners, officers, directors, employees, representatives and agents. 

38. The terms "you" or "your" shall mean Donald R. Uzzi and any of Donald R. Uzzi's 

present and former representatives and agents. 

INSTRUCTIONS 

1 .  Documents shall be produced as they are kept in the usual course of business, or 

organized and labeled to correspond to the categories in this Request Documents attached to 

each other should not be separated. Documents consisting of items previously produced in the 

Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall be 

produced in Bates number order. 
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2.  All documents shall be produced in the file folder, envelope or other container in 

which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3 .  The relevant period, unless otherwise indicated, shall be from January 1 ,  1 996 

through the date of service of this subpoena, and shall include all documents and information which 

relate in whole or in part to such period, or to events or circumstances during such period, even 

though dated, prepared, generated or received prior or subsequent to that period. Please supplement 

or correct your responses to these requests if, at any time, you become aware that your responses are 

incomplete or incorrect in any request. 

4. If you claim the attorney-client privilege, or any other privilege or work-product 

protection for all or any portion of a document, you shall provide a privilege log that describes the 

withheld material sufficiently to allow Morgan Stanley to test the privilege or protection asserted. 

5 .  The following rules o f  construction apply: 

1 .  The connectives "and" and "or'' shall be construed either disjunctively or 
conjunctively as necessary to bring within the scope of the discovery requests all 
responses that might otherwise be outside their scope; 

2. The term "including" shall be construed to mean "without limitation"; and 

3. The use of the singular form of any word include the plural and vice versa. 
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. ' 

COLEMAN (PAREN'I) HOLDINGS, INC., 

Plaintiff; 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 
I 

IN THE CIRCUIT COURT OF TIIB_. 
FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

AGREED ORDER APPOJNTING COMMISSIONERS AND COMMISSIONS 

THIS CAUSE, having come before the Circuit Court in and for Palm Beach County, State 

of Florida, on the agreement of the parties, and 

WHEREAS, it appears to the Court that: 
·-

1 .  Defendant Morgan Stanley & Co. Incorporated ("MS & Co. j desires to talce the 

videotaped depositions of and obtain documents from the following witnesses who reside in 

California, Connecticut, Kansas, Minnesota, New York, Texas, and the District of Columbia and 

who have knowledge of facts relevant to this case: 

Karen Kay Clarie 
1674 Amarelle Street 
Newbury Park, CA 91320 

Frank N. Gifford 
126 Taconic Road 
Greenwich. CT 0683 1-3139 

Robert J. Duffy 
16 Saint Nicholas Road 
Darien, q 06829-2823 

i ;  wj.B.;.sDJB6.t 1 
' _!"•! .· 
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Joseph P. Page 
921 Sheridan Street, Apt 1 19 
Wichita, KS 67213-1363 

William H. Spoor 
622 West Ferndale Road 
Wayzata, MN 55391 

Adam Emmerich 
Wachtell, Lj>ton. Rosen & Katz 
5 1  West 52 Street 
New York, NY 10019 

Steven Cohen 
Wachtell. Lipton. Rosen & Katz 
51 West 52n Street 
New York, NY 10019 

Steven K. Geller 
301 East 79tb Street,. Apt. 4H 
New York, NY 10021-0932 

Donald Uzzi 
4209 Beverly Dr. 
Dallas, TX 75205-3020 

Ann Dibble Jordan 
2940 Benton Place NW 
Washington, DC 20008 

2. You are hereby appointed as commissioners to take the videotaped testimony (and 

obtain the requested documentation) of the above witnesses and other witnesses whose discovery 

is sought in the commissions' julisdiction under oath and on oral examination in accordance with 

the applicable Florida Statutes and Rules of Civil Procedure: 

Esquire Santa Ana 
2100 North Broadway, Second Floor 
Santa Ana, CA 97206 

Del Vecchio Reporting 
1 17 Randi Drive 
Madison. CT 06443 

Wl""'73316. I 2 
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Harper Court Reporting 
P.O. Box 3008 
Wichita, KS 67201 

Kirby Kennedy & Associates 
5200 Wilson Road #219 
Minneapolis, MN 55424 

Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 10017-3304 

Esquire Deposition Services 
703 McKinney Avenue #320 
Dallas, Texas 75202 

Esquire Deposition Services 
1020 19th Street NW, #621 
Washington, DC 20036 

or any person able to administer oaths pursuant to the laws of California, Connecticut, Kansas, 

Minnesota, New York, Texas, and the District of Columbia and duly authorized by him. 

3. This order does not purport to grant the power of the commissioners appointed to 

subpoena witnesses or documents, but simply the power to administer oaths and transcnbe 

deposition testimony. 

DONE AND ORDER.ED in Chambers, West Palm Beach, Palm Beach County, Florida 

this __ day of January, 2004. 

3 
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Coleman (Parent) Holdings v. Morgan Stanley & Co. Inc . 

. 2003 CA 005045AI 
Agreed Order on Appointment of Commission 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, BARNHARDT 

& SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-3000 
Facsimile: (561) 478-0754 

Thomas D. Yannucci, P .C. 
Thomas A. Clare 
Zhonette M. Brown 
K1RKLAND & ELLIS LLP 
655 1511i Street, N. W. -Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Jerold S. Solovy . 
JENNER & BLOCK. LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 6061 1 
Telephone: (312) 222-9350 
Facsimile: (312) 527-0484 

4 

16div-009197



Exhibit 5 

16div-009198



IN THE FIFTEENTII JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INCORPORATED, 
Defendant. 

DECLARATION OF D.C. PAGE 

Pursuant to section 92.525(l)(b), Florida Statutes (2002), I declare as follows: 

1 .  My name is D.C. Page. I am over eighteen years of age, am employed by 

Verasys L.L.C., and am not a party to this action. 

2. I have personal knowledge of the efforts undertaken by Verasys L.L.C. in 

its attempts to serve Donald R. Uzzi with a subpoena in the above-captioned case. 

3.  The memorandum entitled 'Chronology of Efforts to Serve Donald R. 

Uzzi' attached as Exhibit A to this declaration was prepared at my request and is a true and 

correct log of the efforts undertaken by Verasys L.L.C. 

Under penalty of perjury, I declare that the for�s true and correct. Executed this 
1 Sday of December, 2004. 

· 1 � -
� c  i �L 

D.C. age 
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TO: 

FROM: 

DATE : 

RE: 

MEMORANDUM 
MICHAEL C. O CCHUIZZO, ESQ. 
KIRKLAND & ELLIS, LLP 

VERASYS LLC 

DECEMBER 1 5, 2004 

CHRONOLGY OF EFFORTS TO SERVE DONALD R. UZZI 

INTRODUCTION 
Verasys LLC was retained to locate and serve Donald R. Uzzi with a subpoena. Research and 
inquiries identified his residence in Texas, and subsequent information identified a summer 
home in Nantucket, Massachusetts. Extensive efforts were undertaken to serve Mr. Uzzi, 
however, to date, it appears that Mr. Uzzi is purposefully attempting to evade service of the 
subpoena. Following is a chronology of efforts undertaken to serve Mr. Uzzi. 

CHRONOLOGY 
The following reflects a chronology of the investigative activity conducted to locate and serve a 
subpoena upon Donald R. Uzzi: 

912212004 Through Internet records and a pretext call to the management of the Gables 
Apartments, Investigator Perez was able to confirm the address of 420 1 Lomo 
Alto Drive, Unit 307, Highland Park, TX, for Donald Uzzi, through the 
management company at the apartment complex. 

Research was conducted of the local phone directory and found his last name 
spelled as Donald R. UZZIE at the former address ( 4209 Beverly Drive, Dallas, 
TX) as it was listed in Autotrack. 

Information obtained through Autotrack indicated that Uzzi had a previous 
address of 5400 Legacy Drive, H3, Plano, TX. This address was listed as the 
corporate headquarters for Electronic Data System (EDS). A check with the 
Security Department at EDS determined that Uzzi was no longer employed there. 
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9/27/2004 

9/28/2004 

9/30/2004 

Knight Ridder/Tribune Business News, dated November 1 6, 2002, reported, "Don 
Uzzi, who Plano-based EDS hired as senior vice president three years ago to 
make its brand name more recognizable, said Friday that he' s  leaving the 
company to start his own marketing and consulting firm." 

"(Uzzi) said he already has some potential clients but declined to name them. He 
said his firm will be in Dallas." 

4201 Lomo Alto Drive is an apartment complex located at the southern tip of 
Highland Park, an exclusive city located adjacent to Dallas, TX. The apartment 
complex is  a large three story building that covers the entire city block. The main 
entrance is through the Leasing Office lobby which is controlled by a receptionist. 
Other entrances to the property grounds are located along the fence line that 
surrounds the building. Each entry gate is controlled by a cipher lock which 
requires a numerical combination. Access to the underground parking lot located 
under the building is through an electronically controlled gate, which also requires 
a numerical combination. There are Visitor' s Call Boxes, located at the main 
entrance and at the garage entrance, which can be used to contact the residents. 

An attempt was made to serve subpoena at subject's residence. No one at the 
residence answered the Visitor's  Call Box. 

An attempt made to locate subject at his residence and serve the subpoena was 
unsuccessful. 

Investigator Perez conducted additional Internet research to identify possible 
leads for locating the subject. 

Through KnowX.com, it was learned that Donald R. Uzzi is listed as a Corporate 
Officer and Registered Agent for Atheneum Associates, Inc, a domestic business 
corporation, with a date of incorporation of 1 111 9/2002. This coincides with the 
news report (cited above) which indicated that Uzzi was leaving EDS in 
November 2002 to start his own management consulting company. 

Texas Comptroller of Public Accounts records identified Atheneum Associates, 
420 1  Lomo Alto Drive, Apartment 3 07, Dallas, TX, as being "IN GOOD 
ST ANDING NOT FOR DISSOLUTION OR WITHDRAW AL through May 1 6, 
2005." Donald R. Uzzi was listed as the Director for the company. 
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1 0/ 1 /2004 

1 0/2/2004 

Through this same source, Donald R. Uzzi was listed as the Director and Sally 
Ann Hummel (his wife), of 4209 Beverly Drive, Dallas, TX, as the Manager for 
the Over Dew View Management Company LLC, 9400 NCX, Suite 420, 9400 N. 
Central Expressway, Dallas, TX. Kirby H .  Jackson, at this same address, was 
listed as the Registered Agent. Over Dew View was also listed as "IN GOOD 
ST ANDING NOT FOR DISSOLUTION OR WITHDRAW AL through 
November 1 5 ,  2004." Charter date for this company was listed as December 28, 
2000. 

Numerous efforts to locate an actual physical place of business for either 
company in the North Texas area were unsuccessful. 

WhitePages.com confirmed a telephone number of 2 1 4-526-06 1 2  for Uzzi at 
4209 Beverly Drive. When called, a fax machine tone answered. 

Dallas Central Appraisal District records indicated that Donald R. Uzzi and Sally 
Ann Hummel-Uzzi were the owners of the property at 4209 Beverly Drive in 
2003 . The property was now owned by James A and Susan E. Rolfe. According 
to the Taxing Jurisdiction, the property was valued at $ 1 ,23 1 ,448.00 in 2003 . 

Investigator Perez conducted a residence drive-by at the Lorna Alto residence and 
was unable to locate the subject, however a message for Uzzi was left with the 
apartment building receptionist, S abrina (Last Name Unknown). 

Investigator Perez met with Kirby H. Jackson the registered agent for Over Dew 
View Management Company LLC (see above). Jackson advised that he had not 
spoken with Uzzi for some time and that he had just recently learned that Uzzi 
had moved from his Beverly Drive address.  He did not recall the business Over 
Dew View until he was reminded that he was listed as the Registered Agent. 

Investigator Perez conducted a residence drive-by mid-afternoon but did not spot 
the subj ect or his vehicles. 

Early morning surveillance at the residence was unsuccessful at spotting either of 
the family vehicles. 

Residence spot checks in the late morning and mid-afternoon located both 
vehicles in the garage. No one answered the Visitor's Call Box. 
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1 0/4/2004 

1 0/5/2004 

Early morning surveillance at the residence was unsuccessful in spotting the 
vehicles or the subj ect. Internet research was conducted to identify additional 
leads. A late afternoon surveillance at the residence was unfruitful. 

Early morning surveillance at the residence spotted both vehicles leaving the 
garage. The 2003 Volkswagen Jetta, TX license V89YDW, was being driven by 
the daughter, Meaghan. She left the building and drove to Highland Park High 
School. Believing the driver to be Uzzi, Investigator Perez approached the 
vehicle and initiated dialog with Meaghan, which lasted a few minutes. 
Investigator Perez explained to her that he was trying to locate her father to 
deliver some papers. She explained that her father has been out of town at their 
summer home, but she did not know what he was doing there, perhaps fixing it 
up. She was not receptive to identifying the location of the summer home. She 
further explained that she really didn't know what this was all about and that her 
parents purposely tied to keep her in the dark. Somehow she figured it all out on 
her own. She admitted that she knew someone was looking for her father. Her 
mother told her to not answer the phone. Investigator Perez apologized for 
."spooking" her and gave her a business card. Investigator Perez asked her if she 
would contact her father and have him call him so that Investigator Perez could 
explain the situation to him . She said she would. 

Thereafter, Investigator Perez returned to the apartment building. Within a few 
minutes, he spotted the wife leaving in the family's  200 1 Land Rover Discovery 
II, TX license ACK.ACK. He followed the vehicle for a few blocks until she 
stopped for gas. When he approached her, she sped off. Investigator Perez 
continued to follow her as she pulled into a vacant lot and she sped off again 
when he approached again. He followed her onto southbound Central 
Expressway heading towards downtown Dallas. Because of the large volume of 
traffic, surveillance was discontinued. 

Additional research was conducted to identify more leads regarding Mr. Uzzi. 
Following up on the information provided by Uzzi' s  daughter concerning him 
being at their summer home, research was conducted regarding previously owned 
properties and some out-of-area phone numbers. One of the numbers surfaced 
(508-228-4998) came back as a current number for S .  HUMMEL at 7 Maxie Pond 
Road, Nantucket, MA 02554-2675.  Further inquiries revealed that the address 
was associated with DON R. UZZI as currently as May 2004. The telephone 
number also came back from the National Telephone Directory Service as being 
current as of July 2004. The property is listed in the name of SALLY A. 
ffiJMMEL-UZZI, with a purchase date of 6/ 1 2/ 1 997. 

4 

16div-009204



1 0/ 1 5 - 1 6/2004 Based upon the information developed to date, extensive surveillance was 
conducted at the residence and other locations on Nantucket Island, 
Massachusetts. Surveillance indicated a good probability of recent occupancy of 
the #7 Maxey Pond Road residence by person or persons unknown. Donald R. 
UZZI was not located and no specific indication of his current location or of his 
recent presence on Nantucket was confirmed. Investigator Timothy Kelly 
conducted the surveillance and investigation efforts in Massachusetts. 

Details of!nvestigation 
Legal procedural issues between the State of Florida and the State of 
Massachusetts necessitated the redrafting and reissue of the existing subpoena for 
Mr. UZZI's presence to comply with Massachusetts statutory requirements.  

Information obtained from investigators in Dallas, Texas indicated that, according 
to his daughter, Donald R. UZZI was residing at the family' s  "summer home." 
Records checks indicated that the "summer home" was believed to be located at 
#7 Maxey Pond Road, Nantucket Island, Massachusetts 02554. 

Various attempts to locate Mr. UZZI by pretext telephone calls to the "summer 
home" telephone (508-228-4998) registered in the name of S. Hummel were 
unsuccessful. Sally A. HUMMEL-UZZI is the wife of Donald R. UZZI. 

On October 14, 2004, pending the issuance of the new subpoena, authorization 
was granted to conduct investigation and surveillance of the UZZI /HUMMEL 
summer home at # 7 Maxey Pond Road, Nantucket Island, Massachusetts in an 
attempt to locate Donald R. UZZI for future service of the new subpoena. 

Nantucket, Massachusetts is an island in the north Atlantic Ocean approximately 
fifty (50) miles southeast of Hyannis, Massachusetts on Cape Cod. It is similar in 
size to the island of Bermuda being about fifteen miles in length and three to four 
miles wide. Nantucket is a popular tourist location, heavily populated during the 
summer months by both summer residents and transient tourists alike. The 
population diminishes substantially after the Labor Day holiday and plummets 
after late October to a base population of about 7000 persons. Mainland/ Island 
travel is serviced by two scheduled ferry companies with approximately fourteen 
( 1 4) high speed and traditional roundtrips daily. Purchase of tickets is anonymous 
unless done so by credit card. Cash transactions are untraceable. The island is also 
serviced by scheduled aircraft at the local airport several times daily from Boston, 
Mass. Chartered vessels and aircraft regularly bring and take passengers to and 
from the island at the whim of the tourists that can afford private service. 
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Surveillance of the UZZI/ HUMMEL residence at #7 Maxey Pond Road, 
Nantucket Island began at about 1 500 hours on Friday, October 1 5, 2004. 

The house is a single family, two story, brown colored wood shingled residence 
located approximately 3 . 1 miles west from Nantucket center on Madaket Road. 
The cost at the time of sale to Sally HUMMEL /UZZI was $800,000.00 in mid-
200 1 .  Records indicate that a mortgage of $600,000.00 was taken out on the 
property at that time. 

The GPS mapping coordinates for the property are 4 1 degrees 1 7.08 minutes 
North and 070 degrees 07.75 minutes West. There are several other houses on the 
street which dead ends in a small traffic circle northwards from Madaket Road. 
All are set b ack from the road and with substantial landscaping trees and foliage 
defeating a clear view of the UZZI residence from neighboring properties. The 
UZZI property is fronted and lined on the driveway leading to the house by 
trimmed yew hedges approximately six feet in height obstructing a clear view of 
the property from Maxey Pond Road. All but two houses on this dead end street 
are closed for the winter. 

The residence is definitely the UZZI property as it bears the legend "OVER DEW 
VIEW" in gold lettering arced above the main windows on the second floor of the 
house. Donald R UZZI is listed as the president of the Over Dew View 
Management Company LLC of Dallas, Texas. 

Windows of the residence were covered from the inside, a practice common in 
such seasonal areas, to obscure interior views of properties from potential burglars 
However, interior lighting and light leakage would clearly be visible if lighting 
was engaged after darkness has fallen. No such lighting was observed. 

A local newspaper was found at the end of the driveway -- though in place on the 
afternoon of October 1 5 ,  it was still in place on October 1 6, unmoved at about 
0730 hours. 

Two local weekly newspapers service Nantucket Island. The Mirror is delivered 
on Wednesdays and the Independent on Thursdays. The instant newspaper was, 
in all probability, in place from either the prior day or two days in the driveway of 
the UZZI house. No similar newspapers were present in any other driveways of 
any other houses on the street. 

Surveillance was continued intermittently from both vehicle and foot vantage 
points until approximately 2330 hours. No automobiles were observed entering 
or leaving the property and no lighting of any kind was observed either in the 
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house or on the property throughout that period. Surveillance was terminated at 
2400 hours. 

Surveillance was reinstated at 0700 on Saturday, October 1 6, 2004 and continued 
until approximately 1 200 hours. No automobiles were observed entering or 
leaving the property during that entire time. 

At about 1 030 hours on Saturday, October 1 6, 2004, using the ruse of distributing 
circulars from the local SPCA, the house was approached, the door bell rung and 
then a circular regarding a lost dog was left in the front door handle. No answer or 
sounds came from the house and it was apparent no one was in residence from the 
general appearance of the house. The house has no garage and no vehicles of any 
kind were observed on the property. The area is what could be regarded as a 
wealthy semi-rural neighborhood. There are no stores or other businesses within 
three miles of the house. Hence a motor vehicle of some kind, absent a passion for 
bicycling or walking, is necessary for the normal supply and provisioning of any 
residence in that area. No signs of any bicycles or similar transport were 
observed on the property. 

Observed in the side yard of the residence was an expensive gas cooking grill 
unsecured and apparently ready for immediate use. None of the other houses in 
the area which were closed for the winter had any lawn furniture or movable grills 
remaining unsecured (and hence an easy target for theft) as was found at #7 
Maxey Pond Road. 

The parking lots of the two major ferry lines and the parking lots at the Nantucket 
Airport were canvassed in an attempt to locate any of the vehicles associated with 
Donald R. UZZI in the National Comprehensive Report. None were found in any 
of those parking facilities. 

No information to definitively prove or disprove that Donald R. UZZI was or had 
recently been in residence or in fact had recently been on Nantucket Island was 
uncovered by this surveillance. His whereabouts remain unknown to this 
investigator at this time. 

In an effort to leave no investigative footprints and hence alert Mr. UZZI and 
preclude his future use of this address as sanctuary while being sought for service 
of process none of the remaining neighbors on Maxey Pond Road were 
approached and/or questioned. In any case, it is unlikely that if UZZI was in 
hiding at the residence the neighbors would have been aware of his presence 
given the foliage surrounding the building and yard. Similarly the rental car used 
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for the surveillance bore no markings as a rental vehicle and appeared, for all 
intents and purposes, to be a local vehicle with no unusual out of area 
characteristics. 

1 0/1 5/2004 Investigator Perez conducted a residence spot check; no one answered the 
Visitor's  Call Box. Inquiries were made with the building receptionist (Sabrina) 
with whom Investigator Perez had spoken on his previous visit. Sabrina recalled 
the previous visit and said that she had not seen Uzzi to pass along the business 
card. She further stated that she has never actually seen Uzzi. All of her business 
dealings with the family regarding the apartment lease have been through his 
wife, Sally Hummel-Uzzi and, according to Sabrina, Sally did not like her. 
Sabrina again tried to reach Uzzi through his home phone and cellular phone with 
no luck. 

1 0/1 8/2004 Inquiries with the Police Chief in Highland Park, TX, where Uzzi resides, 
revealed that Uzzi had recently sold a vehicle. However, research could only find 
current records for the Land Rover and the Volkswagen Jetta. It is noted that, 
based upon the findings of research, everything seems to be listed in his wife's 
name except for the home telephone. Since the wife and daughter are usually 
gone during the day, it was planned to keep trying to reach someone by telephone 
in the evenings. Over the next several days, numerous calls from various 
telephones went unanswered. 

Research and investigation identified Uzzi's  residence (2 1 4-526-061 1 ) and 
cellular (2 1 4-557-3537) telephone numbers. Investigator Perez tried to call him 
in the morning and only got an answering machine with what is assumed to be 
Uzzi's  wife's voice. From the previous conversation with Uzzi ' s  daughter, a 
couple of weeks earlier, it came as no surprise that no one would answer since, 
according to Meaghan, her mother has told her to not answer the telephone(s). 

1 0/2 1 /2004 Investigator Perez conducted an early morning surveillance at the residence. He 
followed the wife for a brief period until he lost her on Central Expressway. 

1 0/22/2004 Investigator Perez continued to attempt to contact someone at Uzzi' s  telephone 
and cell phone from various numbers with no luck. In every instance, the calls 
were answered by an answering machine. The same also went for the apartment 
building' s Visitor' s Call Box. No one answered the call box when both vehicles 
were known to be in the garage. There are not many locations within walking 
distance of the residence, giving the impression that the Uzzi ' s  were purposefully 
avoiding answering the telephone. 

From the surveillances Investigator Perez conducted, it appeared the wife and 
daughter keep the same morning departure schedules. Both depart the residence 
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between 5 :45 AM and 6 :05 AM. The daughter goes to an early morning swim 
practice at the local high school where she is a member of the swim team 
(according to the Highland Park Police Chief). The wife travels into downtown 
Dallas, possibly to go to work. 

Research surfaced an interesting side note regarding Uzzi. The license number 
for their Range Rover is "ACK.ACK". He also has an oval bumper sticker on the 
Rover which reads "ACK." Research revealed that, "ACK" is the FAA 
abbreviation for the Nantucket Airport. During 1 99 1  through 1 993, Uzzi had a 
license plate which read "NANTKT." While living in Florida, Uzzi had two 
vehicles with Florida License plates "ACK.ACK" and "ACKNOW" (correct 
spelling) in 2000-2001 .  Obviously, he is really big on the area. 

As mentioned previously, Investigator Perez had found a corporate record for a 
company where Uzzi is the President - Atheneum Associates, Inc - registered at 
their present address. There is also a Nantucket Atheneum in Nantucket. The 
following is from the local web-site: 

"The Nantucket Atheneum" ( 

The Nantucket Atheneum, a private, non-profit organization, provides public 
library service to the island's year-round and seasonal residents. Housed in a 
historic 1 84 7 building and the Weezie Library for Children, the Atheneum 
collects, organizes, and disseminates books, literature, and other materials in a 
variety of formats to help users of all ages meet their recreational, personal and 
professional and intellectual needs. In keeping with its heritage, the Atheneurn 
also serves as a cultural center for the Nantucket community by sponsoring 
educational programming and maintaining special collections related to the 
history and culture of the island. TI1e Nantucket AtheneUil1 i s  located at 1 India 
Street, 508-228- 1 1 1 0."  The website is listed as www.nantucketatheneum.org. 

1 11 1 7/2004 An early morning surveillance of Uzzi' s  wife was conducted by Investigators 
Robert L. Jackson and Troy Essink determined that she worked at Wilmer 
Elementary School in Wilmer, TX, just south of Dallas. Research confirmed that 
Sally Ann Hummel-Uzzi is certified by the Texas State Board for Educator 
Certification as an Elementary/Secondary English Teacher, valid through 
5/3 1/2007. 

1 1 11 8/2004 As Meaghan Uzzi is on the high school swim team, investigators took a chance 
that her father may attend her meets if he in town. An Internet search on local 
swim meets identified one to take place on November 1 9, 2004. 
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1 1/ 1 9/2004 Investigators Jackson and Essink surveilled the swim meet to locate the subject. 
It was learned that Meaghan was not scheduled to participate, and Donald Uzzi 
was not spotted. 

1 1/22/2004 A mid-day surveillance by Investigators Jackson and Essink at the residence 
failed to locate the subj ect. 

1 1123/2004 Mid-day and late afternoon and evening surveillances by Jackson and Essink at 
the residences was unable to spot either of the family vehicles or the subject. 

1 1/3 0/2004 A random search of the Internet produced the following articles in Yahoo! 
Finance: 

"Merisel Announces Appointment of New CEO" 
Monday November 22, 8 :3 6  am ET " 

EL SEGUNDO, Calif.--(BUSINESS WIRE)--Nov. 22, 2004-
Merisel, Inc. (Nasdaq:MSEL - News) today announced the 
appointment of Mr. Donald Uzzi as its new President and Chief 
Executive Officer. From July 1 999 to December 2002, Mr. Uzzi was 
S enior Vice President, Senior Leader Operating Team at EDS 
Corporation, the computer services company. His responsibilities at 
EDS included advertising, marketing, communications, government 
affairs, strategic alliance planning and alliance sales on a global basis. 
Since December 2002, Mr. Uzzi has provided private consulting 
services to various companies on marketing, corporate strategy and 
communications. 

"Mr. Uzzi replaces Timothy N. Jenson, who, as announced by the 
Company on November 1 5, tendered his resignation from all offices 
and directorships of the Company and its subsidiaries effective today. 
Except for Mr. Jenson's resignation and Mr. Uzzi's appointment, the 
remainder of Merisel's Board of Directors and officers remain the 
same. Mr. Jenson's resignation followed a decision b y  the Audit 
Committee of the Company to investigate the sale of certain assets 
and liabilities that had principally comprised the Company's software 
licensing business, including notes and real property assets, to D&H 
Services, LLC. Among other things, the investigation has focused on 
Mr. Jenson's relationships with D&H Services, LLC and its 
principals, and whether the financial and other terms of the 
transaction were fair to the Company. The investigation of the D&H 
transaction and of Mr. Jenson's activities is continuing, and the 

1 0  

16div-009210



Company is considering available legal options, including possible 
rescission of the D&H transaction, and other remedies to recover any 
damages suffered by the Company." 

Corporate headquarters for Uzzi's  new employer is listed as : Merisel, Inc. 200 
Continental Blvd. El Segundo, CA 90245. Their website is www.merisel.com. 

Investigator Perez placed a call to the Highland Park Police chief who arranged 
through the apartment manager for him to gain access to the interior of the 
building. The building manager granted him access to the building to try to serve 
the on Uzzi. No one answered the apartment door, but it was noted that sounds 
could be heard from someone (and a big dog) inside the residence. Investigator 
Perez left a note on the door for Uzzi indicating that he needed to meet with him 
to serve the subpoena (of which he was already aware). The note also mentioned 
that if Investigator Perez could not serve him now, someone would probably end 
up serving him at his new employment. Again, a business card was left 
requesting Mr. Uzzi to call back. As Investigator Perez was leaving, he entered 
the underground garage and saw the Volkswagen Jetta parked in the garage. This 
is the car that the daughter usually drives. At the time of my visit, Meaghan 
would have been in school. 

Before Investigator Perez left, he again stopped by the manager's office and 
indicated that he would probably have to come back around and the manager 
agreed to cooperate. Investigator Perez also asked if the manager had received 
any kind of notice from the Uzzi ' s  about their moving out soon, to which he 
replied no. It is speculated that that Uzzi may move out to El Segundo by himself 
until the school year is over when his family will j oin him, as the wife is a school 
teacher and the daughter still attends school. 

1 2/1 - 9/2004 Investigator Perez made contact with Constable Rick Richardson, Precinct 3 ,  
Dallas County, to have a uniformed Constable t o  attempt t o  serve the subpoena. 

Over the week since Deputy Constable Bill Turner was assigned the ticket on this 
subpoena, he advised that he made 5 attempts during varying times of the day to 
serve the subpoena at Uzzi 's residence with no one ever answering the apartment 
door. Deputy Constable Bill Turner asked for information regarding Uzzi' s  
wife's employment, s o  h e  may try t o  contact her an d  obtain information directly 
from her. He was provided with relevant information. 

Further, during that time, Investigator Perez and others also made attempts to 
serve Uzzi at his residence. 

1 1  
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1 2/6/2004 

1 2/9/2004 

Several pretext calls were made to Marisel, the company where Uzzi has 
reportedly begun his CEO position. The phones are answered by voicemail and 
several messages were left for him . Additional attempts to contact a human being 
by surfing the voicemail system were unsuccessful. 

Investigator Perez had a conversation with the Property Manager and the 
Maintenance man. The Property Manager state that he has never personally seen 
Uzzi and last week, after a Constable had attempted to serve the subpoena, Uzzi ' s  
daughter told the receptionist (Sabrina) that her father was in hiding. Perez 
showed a photograph of Uzzi to both individuals and the Maintenance Man 
recognized Uzzi from the previous weekend (Dec. 3-5). 

Investigator John Hernandez (California) was contacted to assist in determining if 
subject Uzzi is at the Merisel building location in El Segundo, CA. A visit to 
Marisel' s  reported address, 200 Continental Blvd. ,  El Segundo, CA 90245-0984. 
Investigator Hernandez drove around the building, and determined it is currently 
being remodeled. He spoke to construction workers at the site who 've been there 
for two weeks. He described Uzzi and none of the workers claimed to have seen 
anyone fitting that description at the premises while they have been working 
there. 

1 2/ 1 0-1 3/2004 Deputy Turner continued his efforts to serve Uzzi, advising that he would try 
again on Monday evening, when he works late. To date, efforts to serve Uzzi 
have not been able to serve the subpoena on him. 

1 2  
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THE STATE OF TEXAS 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff{s), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

CASE NO: CA 03-5045 AI 

DEPOSITION SUBPOENA DUCES TECUM 

TO: Any sheriff or constable of the State o f  Texas or other person authorized to serve and 
execute subpoenas as provided in Texas Rule of Civil Procedure 1 76.5. 

You are commanded to summon Donald R. Uzzi, 4201 Lomo Alto Drive, Apt. 307, 

Dallas, TX 752 19, to appear at the principal offices of HA YNES AND BOONE, LLP, 90 1 Main 
Street Suite 3 100, Dallas, Texas 75202, on Wednesday, November 24, 2004 at 9:30 a.m. to 
give testimony at a videotaped oral deposition and to permit inspection and copying of 

documents or tangible things to be used as evidence in this case. 

Donald R. Uzzi is commanded to attend the oral deposition and to produce and permit 
inspection and copying of the fo llowing documents or tangible things described in the attached 

Exhibit 1 .  These documents and materials shall be brought with the witness and produced prior 
to the deposition on November 24, 2004, at HA YNES AND Boo NE, LLP, 901 Main Street, Suite 
3 1 00, Dallas, Texas 75202. 

Contempt. Failure by any person without adequate excuse to obey a subpoena 
served upon that person may be deemed a contempt of the court from which the subpoena 
is issued or a district court in the county in which the subpoena is served, and may be 

punished by fine or confinement, or both. TEX. R. C1v. P. 176.S(a). 

DO NOT FAIL to return this writ to the Circuit Court of the Fifteenth Judicial Circuit In 
and For Palm Beach County, Florida with either the attached officer's return showing the manner 

of execution or the witness's signed memorandum showing that the witness accepted the 

subpoena 

ISSUED on November 9, 2004. 
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BysJ::dfJ� 
Texas State Bar No. 240341 76 

KIRKLAND & ELLIS LLP, 

655 15th Street, N.W., Suite 1 200, 

Washington, D.C. 20005 

This subpoena was issued pursuant to Texas Rule of Civil Procedure 201 .2, the Order of 
the Circuit Court of the Fifteenth Judicial Circuit In and For Palm Beach County, Florida entered 

on January 2 1 ,  2004 and attached hereto as Exhibit 2, and at the request of Defendants' attorneys 
ofrecord Thomas D.  Yannucci, P.C., Lawrence P. Bemis (FL Bar No. 6 1 8349), and Thomas A. 
Clare of KIRKLAND & ELLIS LLP, 655 1 5th Street, N.W., Suite 1 200, Washington, D.C. 20005; 

Mark C. Hansen, James M. Webster, III, Rebecca A. Beynon of KELLOGG, HUBER, HANSEN, 

TODD & EVANS, P.L.L.C., Sumner Square, 1 6 1 5  M Street, N.W., Suite 400, Washington, D.C. 
20036; Joseph lanno, Jr. (FL Bar No. 65535 1), CARLTON FIELDS, P.A., 222 Lakeview Ave., Suite 

1 400, West Palm Beach, FL 3340 1 .  
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EXHIBIT I 

DEPOSITION SUBPOENA DUCES TECUM 

You are hereby requested to produced the following documents pursuant to the 

definitions and instructions contained herein: 

DOCUMENTS REQUESTED 

1 .  All documents concerning the Coleman Transaction. 

2. All documents concerning the Subordinated Debenture Offering. 

3.  All documents concerning the Banlc Facility, or the Credit Agreement. 

4. All documents reflecting or concerning any communications between or among any 

of Sunbeam, CPR, MAFCO, CSFB, Arthur Andersen, MS & Co., MSSF, Davis Polle, Wachtell, or 

Skadden in 1 997 or 1 998.  

5.  All documents provided by you in  any Litigation or  SEC Administrative Proceeding. 

6. All calendars, diaries, timekeeping sheets or re�ords maintained by you concerning 

any activities related to Coleman Transaction, the Subordinated Debenture Offering, the Banlc 

Facility, the Credit Agreement. 

7. All documents related to Sunbeam's Financial Information for all or any portion of 

1 996, 1 997, and 1998, including but not limited to Financial Statements and documents concerning 

Sunbeam's forecasts and plans for revenue or earnings. 

8. All documents related or referring to any cost-reduction or sales program or policy in 

p lace at Sunbeam during 1 997 and 1 998, including but not limited to documents concerning the 

"early buy" program, "Initiatives for Success", and "bill and hold" sales and the "no returns" policy. 
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9. All documents concerning returns of Sunbeam goods or product in 1 997 and 1 998, 

including but not limited to documents regarding the "no returns" policy and conversations or 

communications regarding the deletion of return authorizations from the J.D. Edwards system. 

1 0. All documents pertaining to negotiations concerning the acquisition of Coleman, 

Signature Brands, and First Alert, including but not limited to documents concerning conversations 

or communications of any kind between or among any of MS & Co., MSSF, CPH or MAFCO 

personnel or representatives. 

1 1 . All documents concerning Synergies that might be achieved from a business 

combination of Sunbeam, Coleman, Signature Brands, and First Alert, or any combination thereof. 

1 2. All documents related to or supporting the March 16, 1 998 Representation Letter 

provided to Arthur Anderson, including but not limited to any drafts of such letter and any Financial 

Information used or referenced in writing the letter or drafts. 

13 .  All documents concerning any "comfort letter" pertaining to the Subordinated 

Debenture offering or the Credit Agreement, including but not limited to Arthur Andersen's letters 

dated March 1 9, 1 998 and March 25, 1 998 and any drafts of such letters. 

1 4. All documents concerning any investigation, analysis, or due diligence conducted by 

Sunbeam or its Advisors pertaining to the Coleman Transaction, including but not limited to 

documents and Financial Information pertaining to March 18, 1 998 and March 24, 1 998 conference 

calls. 

15 .  All  documents related to Sunbeam's March 1 9, 1 998 press release, including but not 

limited to documents pertaining to the contents or drafting of the press release, the decision to issue 

the press release, and the decision to include the press release in the Offering memorandum. 
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1 6. All docwnents concerning the March 1 9, 1 998 drafting session and/or meeting that 

took place at Global Financial Press concerning the Offering Memorandum, including but not 

limited to documents concerning any conversations or communications of any kind involving MS & 

Co. or Arthur Andersen personnel. 

17.  All documents related to the sale of the Subordinated Debenture, including but not 

limited to documents pertaining to roadshows or other communications with investors or analysts. 

DEFINITIONS 

l .  "Advisors" shall mean financial advisors, legal advisors, accountants, consultants 

and any other third-party advising or assisting Sunbeam in any way with the Coleman 

Transaction, including but not limited to Arthur Anderson, Coopers & Lybrand, Llama 

Company, MS& Co., MSSF, and Skadden. 

2. "Arbitrations" shall mean Albert J Dunlap and Sunbeam Corporation, No. 32 1 60 

00088 99 (AAA); and Russell A. Kersh and Sunbeam Corporation, No. 32 1 60 0009 1 99 (AAA). 

3.  "Arthur Andersen" shall mean Arthur Andersen LLP and any ofits former orpresent 

partners, officers, directors, employees, representatives and agents. 

4. "Bank Facility" shall mean the Credit Agreement, including amendments, and all 

funds extended by Lenders to Sunbeam pursuant to the Credit Agreement, including b ut not limited 

to Tranche A, Tranche B, and the Revolving Credit Facility. 

5. "Communication" shall mean any exchange or transmittal of information by any 

means of transmission, including, without limitation, face-to-face conversation, mail, overnight 

delivery, Internet, telephone, electronic mail, or facsimile. 
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6. The term "concerning" shall mean relating to, ref erring to, describing, evidencing, or 

constituting. 

7. "Coleman" shall mean Coleman Company, Inc. and any ofits subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

8 .  "Coleman Transaction" shall mean Sunbeam's acquisition of Coleman Company, Inc. 

from CPH and all related communications, agreements, and transactions, including the February 27, 

1 998 Agreements and the March 30, 1 998 closing. 

9. "Cooper & Lybrand" shall mean the former Coopers & Lybrand LLP, and any of its 

subsidiaries, divisions, predecessors, successors, present and former employees, representatives, and 

agents. 

I 0 .  "CPH" shall mean Coleman (Parent) Holdings Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

1 1 . "Credit Agreement" shall mean the agreement entered into by Sunbeam, as borrower 

with Lenders, dated March 30, 1 998 and all amendments thereto. 

12.  "CSFB" shall mean Credit Suisse First Boston LLC and any of its former or present 

officers, directors, employees, representatives and agents. 

13 .  "Davis Polk" shall mean Davis Polk & Wardwell and any of its former or  present 

partners, officers, directors, employees, representatives and agents. 

14. "Document'.' shall mean any recording in any tangible form of any information, 

whether handwritten, typed, printed, stored on computer disks, tapes, or databases, or othexwise 

reproduced. "Document" or "documents" 
·
also includes electronic documents whether stored on 
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servers or hard drives, e-mail, backup tapes, voicemail and video and audio recordings. A draft or 

non-identical copy is a separate document within the meaning of this term. 

1 5. "Financial Information" shall mean information concerning the past or present 

financial condition of Sunbeam or Sunbeam securities. 

16.  "Financial Statements" shall mean documents reflecting Financial Information, 

including without limitation quarterly reports, yearly reports, balance sheets, statements of income, 

earnings, cash flow projections, and sources and applications of funds. 

1 7. "First Alert" shall mean First Alert, Inc., and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

1 8. The term "identify" (with respect to documents) shall mean to give, to the extent 

known, the (i) type of document; (ii) general subject matter; (iii) date of the document; and (iv) 

author(s), addressee(s) and recipient(s) . 

1 9. "Lenders" shall mean the entities listed on Schedule 2.0 1  of the Credit Agreement 

under the heading "Lenders" and any other person that shall have become a party to the Credit 

Agreement as a Lender pursuant to an assignment and acceptance. 

20. "Litigations" shall mean In re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla); Camden Asset Management L.P. v. Sunbeam Corporation, 98-8773-Civ.-

, Middlebroks and 98-8275-Civ.-Middlebrooks (S.D. Fla); Krim v. Dunlap, No. CL 983 1 68AD ( 1 5th 

Jud. Cir., Fla.); Stapleton v. Sunbeam Corp. , No. 98- 1676-Civ.-King (S.D. Fla); Sunbeam Corp. v. 

PricewaterhouseCoopers LLP, No. CL 005444AN ( 1 5th Jud. Cir., Fla.); In re Sunbeam Corp. , Inc., 

No. 0 1 -4029 1 (AJG) (Bankr. S .D.N.Y.) and any adversary proceedings therein; SEC v. Dunlap, No. 

0 1 -8437-Civ.-Middlebrooks (S.D. Fla); Oaktree Capita!Management LLC v. Arthur Andersen LLP, 
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No. BC257 1 77 (L.A. Cty. , CA); and Coleman (Parent) Holdings Inc. v. Arthur A ndersen UP, No. 

CA O I-06062AN ( 1 5th Jud. Cir., Fla.), or other litigation concerning the Coleman Transaction. 

2 1 .  "Llama Company" shall mean Llama Company and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

22 . "MAPCO" shall mean MacAndrews & Forbes Holdings, Inc. and any of its officers, 

directors, former or present employees, representatives and agents. 

23. The "March 1 9, 1 998 Press Release" shall mean the press release issued by Sunbeam 

on March 1 9, 1 998 concerning the shortfall of  first quarter 1 998 sales numbers and the reasons for 

such shortfall. 

24. "MS & Co." shall mean Morgan Stanley & Co. Inc. and any of its former or present 

· officers, directors, employees, representatives and agents. 

25 . "MSSF" shall mean Morgan Stanley Senior Funding, Inc. and any of its former or 

present officers, directors, employees, representatives and agents. 

26. The term "person" shall mean any natural person or any business, legal or 

governmental entity or association. 

27. The tenn "relating to" shall mean concerning, evidencing, referring to, or constituting. 

28.  The "Relevant Period," unless otherwise indicated, shall be from January 1,  1 996 

through the date of service of this subpoena 

29. "SEC" shall mean the Securities and Exchange Commission. 

30. "SEC Administrative Proceedings" shall mean In the Matter of Sunbeam Corp. , SEC 

Administrative Proceeding File No. 3- 1 048 1 ,  and In the Matter of David C. Fannin, SEC 

Administrative Proceeding File No. 3-10482. 
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3 1 .  "Signature brands" shall mean Signature Brands USA, Inc. and any of its subsidiaries, 

divisions, predecessors, successors, present and former employees, representatives, and agents 

32. "Skadden" shall mean Skadden, Arps, Slate, Meagher & Flom, LLP and any of its 

former or present partners, officers, directors, employees, representatives and agents. 

33. "Subordinated Debentures" shall mean the Sunbeam's Zero Coupon Convertible 

Senior Subordinated Debentures Due 201 8. 

34. "Subordinated Debenture Offering" shall mean the offering of Sunbeam's 

Subordinated Debentures. 

35. "Sunbeam" shall mean Sunbeam Corporation and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents. 

36. "Synergies" shall mean post-acquisition gains through increased revenue and/or 

decreased cost. 

3 7. "W achtell" shall mean Wachtell Lipton Rosen & Katz and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

38.  The terms "you" or ''your" shall mean Donald R. Uzzi and any of Donald R. Uzzi's 

present and former representatives and agents. 

INSTRUCTIONS 

l .  Documents shall b e  produced as they are kept in  the usual course o f  business, or 

organized and labeled to correspond to the categories in this Request. Documents attached to 

each other should not be separated. Docwnents consisting of items previously produced in the 

Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall be 

produced in Bates number order. 

16div-009222



2. All documents shall be produced in the file folder, envelope or other container in 

which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of  all labels or other identifying marks. 

3 .  The relevant period, unless otherwise indicated, shall be from January I ,  1 996 

through the date of service of this subpoena., and shall include all documents a.I).d information which 

relate in whole or in part to such period, or to events or circumstances during such period, even 

though dated, prepared, generated or received prior or subsequent to that period. Please supplement 

or correct your responses to these requests if, at any time, you become aware that your responses are 

incomplete or incorrect in any request. 

4. If you claim the attorney-client privilege, or any other privilege or work-product 

protection for all or any portion of a document, you shall provide a privilege log that describes the 

withheld material sufficiently to allow Morgan Stanley to test the privilege or protection asserted. 

5. The following rules of construction apply: 

1 .  The connectives "and" and "or" shall be construed either disj unctively or 
conjunctively as necessary to bring within the scope of the discovery requests all 
responses that might otherwise be outside their scope; 

2. The term "including" shall be construed to mean "without limitation"; and 

3 .  The use of the singular form of any word include the plural and vice versa. 
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IN THE CIRCillT COURT OF TIIB_ 
FIFTEENfH JUDICIAL CIRCUIT 

COLEMAN (P AREN1) HOLDINGS, INC., 

PlaintifI: 

v. 

MORGAN STANLEY & CO., INC., 

Defendant 

IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

AGREED ORDER APPOINTING COMMISSIONERS AND COMMISSIONS 

THIS CAUSE, having come before the Circuit Court in and for Palm Beach County, State 

ofFlorida, on the agreement of the parties, and 

WHEREAS, it appears to the Court that: 
-

I. Defendant Morgan Stanley & Co. Incorporated ("MS & Co.") desires to take the 

videotaped depositions of and obtain docwnents from the following witnesses who reside in 

California, Connecticut, Kansas, Minnesota, New York, Texas, and the District of Columbia and 

who have knowledge of facts relevant to this case: 

Karen Kay Clark 
1674 Amarelle Street 
Newbury Park, CA 91320 

Frank N. Gifford 
126 Taconic Road 
Greenwich, CT 0683 1-3139 

Robert J. Duffy 
16 Saint Nicholas Road 
Darien, � 0682.0-2823 

J • .  - .:.:.�.-

/ i �sbl16.I 
: _? ' 'I .· 
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Joseph P. Page 
921 Sheridan Street, Apt. 1 19 

Wichita, KS 672 13-1363 

William IL Spoor 
622 West Ferndale .Road 
Wayzata. MN 55391 

Adam Emmerich 
WachteU, L�ton, Rosen & Katz 
5 1  West 52 Street 
New York. NY 1 0019 

Steven Cohen 
Wach tell, Lifton, Rosen & Katz 
5 1  West 52° Street 
New York. NY 10019 

Steven K. Geller 
30 l East 79lh Street. Apt. 4H 

New York, NY 10021-0932 

Donald Uzzi 
4209 B everly Dr. 
Dallas, TX 75205-3020 

Ann Dibble Jordan 
2940 Benton Place NW 
Washington, DC 20008 

2. You are hereby appointed as commissioners to take the videotaped testimony (and 

obtain the requested documentation) of the above witnesses and other witnesses whose discovery 

is sought in the commissions' jurisdiction under oath and on oral examination in accordance with 

the applicable Florida Statutes and Rules of Civil Procedure: 

Esquire Santa Ana 
2100 North Broadway, Second Floor 
Santa Ana. CA 97206 

Del Vecchio Reporting 
1 1 7 Randi Drive 
Madison, CT 06443 

2 
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Harper Court Reporting 
P.O. Box 3008 
Wichita. KS 67201 

Kirby Kennedy & Associates 
5200 Wilson Road #219 
Minneapolis, MN 55424 

Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 10017-3304 

Esquire Deposition Services 
703 McKinney Avenue #320 
Dallas, Texas 75202 

Esquire Deposition Services 
1020 19th Street NW, #621 
Washington, DC 20036 

or any person able to administer oaths pursuant to the laws of California, Connecticut, Kansas, 

Minnesota, New York, Texas, and the District of Columbia and duly authorized by him. 

3. 'This order does not purport to grant the po".fer of the commissioners appointed to 

subpoena witnesses or documents, but simply the power to administer oaths and transcnoe 

deposition testimony. 

DONE AND ORDERED in Chambers, West Pabn Beach, Pahn Beach County, Florida 

this __ day ofJanuary, 2004. 

WPMffi316.l 3 
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Coleman (Parent) Holdings v. Morgan Stanley & Co. Inc • 

. 2003 CA 005045AI 
Agreed Order on Appointment of Commission 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

John Scarola, Esq_ 
SEARCY, DENNEY, SCAROLA, BARNHARDT 

& SHJPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West. Palm Beach, Florida 33409 
Telephone: (561) 686-3000 
Facsimile: (56 1) 478-0754 

Thomas D. Yannucci, P.C. 
Thomas A Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15111 Street, N.W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Jerold S. Solovy _ 

JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 6061 1 
Telephone: (3 12) 222-9350 
Facsimile: (312) 527-0484 

4 
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THE STATE OF TEXAS 

IN THE CIRCUIT COURT OF THE FIFI'EENfH JUDICIAL CIRCUIT IN AND FOR 

PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

CASE NO: CA 03-5045 AI 

DEPOSITION SUBPOENA DUCES TECUM 

TO: Any sheriff or constable of the State of Texas or other person authorized to serve and 
execute subpoenas as provided in Texas Rule of Civil Procedure 1 76.5. 

You are commanded to summon Donald R. Uzzi, 4201 Lomo Alto Drive, Apt. 307, 
Dallas, TX 752 1 9, to appear at the principal offices of HAYNES AND BOONE, LLP, 90 1 Main 

Street Suite 3 1 00, Dallas, Texas 75202, on Tuesday, December 1 4, 2004 at 9:30 a.m. to give 
testimony at a videotaped oral deposition and to permit inspection and copying of documents or 
tangible things to be used as evidence in this case. 

Donald R. Uzzi is commanded to attend the oral deposition and to produce and permit 
inspection and copying of the following documents or tangible things described in the attached 
Exhibit 1 .  These documents and materials shall be  brought with the witness an d  produced prior 
to the deposition on December 14, 2004, at HA YNES AND BOONE, LLP, 901 Main Street, Suite 
3 100, Dallas, Texas 75202. 

Contempt Failure by any person without adequate excuse to obey a subpoena 
served upon that person may be deemed a contempt of the court from which the subpoena 

is issued or a district court in the county in which the subpoena is served, and may be 
punished by fine or confinement, or both. TEX. R. CIV. P.  1 76.S(a). 

DO NOT FAIL to return this writ to the Circuit Court of the Fifteenth Judicial Circuit In 
and For Palm Beach County, Florida with either the attached officer's return showing the manner 
of execution or the witness's signed memorandum showing that the witness accepted the 

subpoena. 

ISSUED on November 29, 2004. 
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ex as 
KIRKLAND & ELLIS LLP, 
655 1 5th Street, N.W., Suite 1 200, 
¥(ashington, D.C. 20005 

This subpoena was issued pursuant to Texas Rule of Civil Procedure 201 .2, the Order of 
the Circuit Court of the Fifteenth Judicial Circuit In and For Palm Beach County, Florida entered 
on January 2 1 ,  2004 and attached hereto as Exhibit 2, and at the request of Defendants' attorneys 
ofrecord Thomas D. Yannucci, P.C., Lawrence P. Bemis (FL Bar No. 6 1 8349), and Thomas A. 
Clare of KIRKLAND & Eu.rs LLP, 655 1 5th Street, N.W., Suite 1200, Washington, D.C. 20005; 
Mark C. Hansen, James M. Webster, III, Rebecca A. Beynon of KELLOGG, HUBER, HANSEN, 
TODD & EVANS, P.L.L.C., Slll1lller Square, 1 6 1 5  M Street, N.W., Suite 400, Washington, D.C. 
20036; Joseph Iam10, Jr. (FL Bar No. 6553 5 1 ), CARLTON FIELDS, P.A., 222 Lakeview Ave., Suite 
1400, West Palm Beach, FL 3340 1 .  
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EXIIlBIT l 

DEPOSITION SUBPOENA DUCES TECUM 

You are hereby requested to produced the following documents pursuant to the 

definitions and instructions contained herein: 

DOCUMENTS REQUESTED 

1 .  All documents concerning the Coleman Transaction. 

2.  All documents concerning the Subordinated Debenture Offering. 

3 .  All documents concerning the B ank  Facility, o r  the Credit Agreement 

4. All documents reflecting or concerning any communications between or among any 

of Sunbeam, CPH, MAFCO, CSFB, Arthur Andersen, MS & Co., MSSF, Davis Polk, Wachtell, or 

Skadden in 1 997 or 1998. 

5. All documents provided by you in any Litigation or SEC Administrative Proceeding. 

6. All calendars, diaries, timekeeping sheets or records maintained by you concerning 

any activities related to Coleman Transaction, the Subordinated Debenture Offering, the Bank 

Facility, the Credit Agreement. 

7. All documents related to Sunbeam's Financial Information for all or any portion of 

1 996,J 997, and 1 998, including but not limited to Financial Statements and documents concerning 

Sunbeam's forecasts and plans for revenue or earnings. 

8.  All documents related or referring to any cost-reduction or  sales program or policy in 

place at Sunbeam during 1 997 and 1 998, including but not limited to documents concerning the 

"early buy" program, "Initiatives for Success", and "bill and hold" sales and the "no returns" policy. 
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9. All documents concerning returns of Sunbeam goods or product in 1 997 and 1 998, 

including but not limited to documents regarding the "no returns" policy and conversations or 

communications regarding the deletion ofreturn authorizations from the J.D. Edwards system. 

1 0. All documents pertaining to negotiations concerning the acquisition of Coleman, 

Signature Brands, and First Alert, including but not limited to documents concerning conversations 

or communications of any lcind between or among any of MS & Co., MSSF, CPH or MAFCO 

personnel or representatives. 

1 1 . All documents concerning Synergies that might be achieved from a business 

combination of Sunbeam, Coleman, Signature Brands, and First Alert, or any combination thereof. 

12. All documents related to or supporting the March 1 6, 1 998 Representation Letter 

provided to Arthur Anderson, including but not limited to any drafts of such letter and any Financial 

Information used or referenced in writing the letter or drafts. 

1 3 .  All documents concerning any "comfort letter" pertaining to the Subordinated 

Debenture offering or the Credit Agreement, including but not limited to Arthur Andersen's letters 

dated March 1 9, 1 998 and March 25, 1998 and any drafts of such letters. 

14. All documents concerning any investigation, analysis, or due diligence conducted by 

Sunbeam or its Advisors pertaining to the Coleman Transaction, including but not limited to 

documents and Financial Information pertaining to March 18, 1 998 and March 24, 1998 conference 

calls. 

1 5 .  All documents related to Sunbeam's March 1 9, 1998 press release, including but not 

limited to documents pertaining to the contents or drafting of the press release, the decision to issue 

the press release, and the decision to include the press release in the Offering memorandum. 
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16.  All docwnenls concerning the March 1 9, 1 998 drafting session and/or meeting that 

took place at Global Financial Press concerning the Offering Memorandum, including but not 

limited to documents concerning any conversations or communications of any kind involving MS & 

Co. or Arthur Andersen personnel. 

17. All documents related to the sale of the Subordinated Debenture, including but not 

limited to docmnents pertaining to roadshows or other communications with investors or analysts. 

DEFINITIONS 

1 .  "Advisors" shall mean financial advisors, legal advisors, accountants, consultants 

and any other third-party advising or assisting Sunbeam in any way with the Coleman 

Transaction, including but not limited to Arthur Anderson, Coopers & Lybrand, Llama 

Company, MS& Co., MSSF, and Skadden. 

2. "Arbitrations" shall mean Albert J. Dunlap and Sunbeam Corporation, No. 32 1 60 

00088 99 (AAA); and Russell A. Kersh and Sunbeam Corporation, No. 32 1 60 00091 99 (AAA). 

3. "Arthur Andersen" shall mean Arthur Andersen LLP and any ofits former or present 

partners, officers, directors, employees, representatives and agents. 

4. "Bank Facility" shall mean the Credit Agreement, including amendments, and all 

funds extended by Lenders to Sunbeam pursuant to the Credit Agreement, including but not limited 

to Tranche A, Tranche B, and the Revolving Credit Facility. 

5.  "Communication" shall mean any exchange or transmittal of information by any 

means of transmission, including, without limitation, face-to-face conversation, mail, overnight 

delivery, Internet, telephone, electronic mail, or facsimile. 
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6. The term "concerning" shall mean relating to, referring to, describing, evidencing, or 

constituting. 

7. "Coleman" shall mean Coleman Company, Inc. and any ofits subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

8 .  "Coleman Transaction" shall mean Sunbeam's acquisition o f  Coleman Company, Inc. 

from CPR and all related communications, agreements, and transactions, including the February 27, 

1 998 Agreements and the March 30, 1 998 closing. 

9. "Cooper & Lybrand" shall mean the former Coopers & Lybrand LLP, and any of its 

subsidiaries, divisions, predecessors, successors, present and former employees, representatives, and 

agents. 

I 0. "CPR" shall mean Coleman (Parent) Holdings Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

1 1 .  "Credit Agreement" shall mean the agreement entered into by Sunbeam, as borrower 

with Lenders, dated March 30, 1998 and all amendments thereto. 

1 2. "CSFB" shall mean Credit Suisse First Boston LLC and any of its former or present 

officers, directors, employees, representatives and agents. 

1 3 .  "Davis Polk" shall mean Davis Polk & Wardwell and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

14 .  "Document" shall mean any recording in any tangible form of any information, 

whether handwritten, typed, printed, stored on computer disks, tapes, or databases, or otherwise 

reproduced. "Document" or "documents" also includes electronic documents whether stored on 
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servers or hard drives, e-mail, backup tapes, voicemail and video and audio recordings. A draft or 

non-identical copy is a separate document within the meaning of this term. 

1 5 .  "Financial Information" shall mean information concerning the past or present 

financial condition of Sunbeam or Sunbeam securities. 

1 6. "Financial Statements" shall mean documents reflecting Financial Information, 

including without limitation quarterly reports, yearly reports, balance sheets, statements of income, 

earnings, cash flow projections, and sources and applications of funds. 

17.  "First Alert" shall mean First Alert, Inc., and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

1 8. The term "identify" (with respect to documents) shall mean to give, to the extent 

known, the (i) type of document; (ii) general subject matter; (iii) date of the document; and (iv) 

author(s), addressee(s) and recipient(s). 

19.  "Lenders" shall mean the entities listed on Schedule 2.0 1 of the Credit Agreement 

under the heading "Lenders" and any other person that shall have become a party to the Credit 

Agreement as a Lender pursuant to an assignment and acceptance. 

20. "Litigations" shall mean In re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlcbrooks (S.D. Fla); Camden A.sset Management L.P. v. Sunbeam Corporation, 98-8773-Civ.

Middlebroks and 98-8275-Civ.-Middlebrooks (S .D. Fla); Krim v. Dunlap, No. CL 983 1 68AD (15th 

Jud. Cir., Fla.); Stapleton v. Sunbeam Corp. , No. 98-1 676-Civ.-King (S.D. Fla); Sunbeam Corp. v. 

PricewaterhouseCoopers LLP, No. CL 005444AN ( 1 5th Jud. Cir., Fla.); In re Sunbeam Corp., Inc. , 

No. 01-40291 (AJG) (Banlrr. S.D.N.Y.) and any adversary proceedings therein; SEC v. Dunlap, No. 

0 1 -8437-Civ.-Middlebrooks (S.D. Fla); Oaktree Capital Management LLC v. Arthur Andersen LLP, 
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No. BC257 1 77 (L.A. Cty., CA); and Coleman (Parent) Holdings Inc. v. Arthur Andersen LLP, No. 

CA O l-06062AN {1 5th Jud. Cir., Fla.), or other litigation concerning the Coleman Transaction. 

2 1 .  "Llama Company'' shall mean Llama Company and any of its former or present 

partners, officers, directors, employees, representatives and agents.-

22. "MAPCO" shall mean MacAndrews & Forbes Holdings, Inc. and any ofits officers, 

directors, former or present employees, representatives and agents. 

23. The "March 1 9, 1 998 Press Release" shall mean the press release issued by Sunbeam 

on March 19, 1 998 concerning the shortfall of first quarter 1 998 sales numbers and the reasons for 

such shortfall. 

24. "MS & Co." shall mean Morgan Stanley & Co. Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

25. "MSSF" shall mean Morgan Stanley S enior Funding, Inc. and any of its former or 

present officers, directors, employees, representatives and agents. 

26. The term "person" shall mean any natural person or any business, legal or 

governmental entity or association. 

2 7. The term "relating to" shall mean concerning, evidencing, referring to, or constituting. 

28. The "Relevant Period," unless otherwise indicated, shall be from January I,  1 996 

through the date of service of this subpoena. 

29. "SEC" shall mean the Securities and Exchange Commission. 

30. "SEC Administrative Proceedings" shall mean In the Matter of Sunbeam Corp., SEC 

Administrative Proceeding File No. 3-1048 1 ,  and In the Matter of David C. Fannin, SEC 

Administrative Proceeding File No. 3-1 0482. 
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3 1 .  "Signature brands" shall mean Signature Brands USA, Inc. and any ofits subsidiaries, 

divisions, predecessors, successors, present and former employees, representatives, and agents 

32. "Skadden" shall mean Skadden, Arps, Slate, Meagher & Flom, LLP and any of its 

former or present partners, officers, directors, employees, representatives and agents. 

33.  "Subordinated Debentures" shall mean the SWlbeam's Zero Coupon Convertible 

Senior Subordinated Debentures Due 201 8 .  

34. "Subordinated Debenture Offering" shall mean the offering of SWlbeam's 

Subordinated Debentures. 

35.  "Sunbeam" shall mean Sunbeam Corporation and any of its subsidiaries, divisions,  

predecessors, successors, present and former employees, representatives, and agents . 

36. "Synergies" shall mean post-acquisition gains through increased revenue and/or 

decreased cost. 

3 7 .  "Wachtell" shall mean Wachtell Lipton Rosen & Katz and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

3 8. The terms "you" or "your" shall mean Donald R. Uzzi and any of Donald R. Uzzi's 

present and former representatives and agents. 

INSTRUCTIONS 

1 .  Documents shall be produced as they are kept in the usual course o f  business, or 

organized and labeled to correspond to the categories in this Request. Documents attached to 

each other should not be separated. Documents consisting of items previously produced in the 

Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall be 

produced in Bates number order. 
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2. All documents shall be produced in the file folder, envelope or other container in 

which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3 .  The relevant period, unless otherwise indicated, shall b e  from January 1 ,  1 996 

through the date of service of this subpoena, and shall include all documents and information which 

relate in whole or in part to such period, or to events or circumstances during such period, even 

though dated, prepared, generated or received prior or subsequent to that period. Please supplement 

or correct your responses to these requests if, at any time, you become aware that your responses are 

incomplete or incorrect in any request. 

4.  If you claim the attorney-client privilege, or any other privilege or work-product 

protection for all or any portion of a document, you shall provide a privilege log that describes the 

withheld material sufficiently to allow Morgan Stanley to test the privilege or protection asserted. 

5. The following rules of construction apply: 

1 .  The connectives "and" and "or" shall be construed either disjunctively or 
conjunctively as necessary to bring within the scope of the discovery requests all 
responses that might otherwise be outside their scope; 

2 .  The term "including" shall be construed to mean "without limitation"; and 

3. The use of the singular form of any word include the plural and vice versa. 
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IN THE CIRCUIT COURT OF TIIB_ 
FIFTEENTH JUDICIAL CIRCUIT 

COLEMAN (PAR.ENT) HOLDINGS, INC., 

Plaintiff: 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

AGREED ORDER APPOINTING COMMISSIONERS AND COMMISSIONS 

TIITS CAUSE, having come before the Circuit Court in and for Palm Beach County, State 

ofFlorida, on the agreement of the parties, and 

WHEREAS, it appears to the Court that: 
·-

1 .  Defendant Morgan Stanley & Co. Incorporated ("MS & Co.") desires to take the 

videotaped depositions of and obtain docwnents from the following witnesses who reside in 

California, Connecticut, Kansas, Minnesota. New York, Texas, and the District of Columbia and 

who have knowledge of facts relevant to this case: 

Karen Kay Clark 
1674 Amarelle Street 
Newbury Park, CA 91320 

Frank N. Gifford 
126 Taconic Road 
Greenwich, CT 0683 1-3 139 

Robert J. Duffy 
16 Saint Nicholas Road 
Darien. � 0682.0-2823 r •. · .:i " -
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Joseph P. Page 
921 Sheridan Street, Apt. 1 1 9  
Wichita, KS 67213-1363 

William H. Spoor 
622 West Ferodale _Road 
Wayzata, MN 55391 

Adam Emmerich 
Wachtell, L!J>ton. Rosen & Katz 
5 1  West 52 Street 
New York, NY 10019 

Steven Cohen 
Wacbtell, Lifton, Rosen & Katz 
51 West 52° Street 
New York, NY 10019 

Steven K. Geller 
301 East 79lh Street. Apt. 4H 
New York, NY 1002 1-0932 

Donald Uzzi 
4209 Beverly Dr. 
Dallas. TX 75205-3020 

Ann Dibble Jordan 
2940 Benton Place NW 
Washington, DC 20008 

2. You are hereby appointed as commissioners to take the videotaped testimony (and 

obtain the requested documentation) of the above witnesses and other witnesses whose discovery 

is sought in the commissions' jurisdiction under oath and on oral examination in accordance with 

the applicable Florida Statutes and Rules of Civil Procedure: 

Esquire Santa Ana 
2100 North Broadway, Second Floor 
Santa Ana, CA 97206 

Del Vecchio Reporting 
1 17 Randi Drive 
Madison, CT 06443 

Wl'BU?JllU 2 

16div-009242



Harper Court Reporting 
P.O. Box 3008 
Wichita, KS 67201 

Kirby Kennedy & Associates 
5200 Wilson Road ffl.19 
Minneapolis, MN 55424 

Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New Yorlc 1 0017-3304 

Esquire Deposition Services 
703 McKinney Avenue #320 
Dallas, Texas 75202 

Esquire Deposition Services 
1 020 191h Street NW, #621 
Washington, DC 20036 

or any person able to administer oaths pursuant to the laws of California, Connecticut, Kansas, 

Minnesota, New York, Texas, and the District of Columbia and duly authorized by him. 

3. This order does not pUiport to grant the power of the commissioners appointed to 

subpoena witnesses or documents, but simply the power to administer oaths and transcn'be 

deposition testimony. 

DONE AND ORDERED in Chambers, West Palm Beach, Palm Beach County, Florida 

this __ day ofJ anuary, 2004. 1C?<','""1 
-J . : ::.=  .. ... 

• ....... . t: . . . 

3 
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· Coleman (Parent) Holdings v. Morgan Stanley & Co. Inc . 

. 2003 CA 005045AI 
Agreed Order on Appointment of Commission 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

John Scarola. Esq. 
SEARCY, DENNEY, SCAROLA. BARNHARDT 

& SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-3000 
Facsimile: (561) 478-0754 

Thomas D . . Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N. W. - Suite 1 200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Jerold S. Solovy . 

JENNER & BLOCK. LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 606 1 1  
Telephone: (3 12) 222-9350 
Facsimile: (312) 527-0484 

Wl'llU'/lll&. 1  4 
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12/15/2004 18:21 FAX 581 859 7388 CARLTON FIELDS WPB 

CARLTON FIELDS, P.A. 
ATIORNEYS AT LAW 

ESPERANTB 
222 LAKEVIEW AVENUE, SUITE 1400 

WEST PALM BEACH, FLORIDA 33401-6149 

Date: December 15, 2004 

To: Jack Scarola 

Jerold Solovy/Micbael Brody 

Thomas Clare 
Rebecca Beynon/Mark Hansen 

From: Joyce Dillard, CLA 

Client/Matter No.: 47877/14092 

MAILING ADDRESS 
P.O. BOX 150, WEST PALM BEACH, FL 33402-0150 

TEL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

I Phone Number I Fu Number 

(561) 686-6300 (561) 684-5816 

(312) 222-9350 (312) 840-7711 

(202) 879-5993 (202) 879-5200 

(202) 326-7900 (202) 326-7999 

(561) 659.7070 (561) 659-7368 

Employee No.: 

Total Number of Paees Beine Transmitted, locludiul[ Cove .. Sheet: 4 

Message: 
Coleman v. Morgan Stanley & Co., Inc. 

To follow please find a copy of Morgan Stanley's Notice of Hearing for December 22, 2004. 

�001/004 

CJOriginal to follow Pia Regulal' Mall -Original will Not be Sent �riginal will foUow via Overnight Courter 

····················································································�···················· 

The information contained in this facsimile message is atromey privileged and confidential information intended only for the 1.111e of the individual or 

entity named above. If the madcr of this mmaagc is not the inlended mcipicnt, you arc hereby notified chat any discminalion, distribution or copy of 
this conununication is stric'lly prohibited. If you have received this communication in error, please immediately notil)' us by telephone (if long 
distance, please call collect) and rctum the original message 10 ua at the above addmls via the U.S. Poara! Service. Thank you. 

·····································································································�·· 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 

(561) 659-7070 

TELECOPIER OPERATOR: ---------------------------

Wl"B#56676.2.3 CARLTON FIELDS, P.A. 

TAMPA ORLANDO TALLAHASSEE WEST PAIM BEACH ST. PETERSBURG MIAMI 
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12/ 15/2004 1 8 : 2 1  FAX 581 859 7388 CARLTON FIELDS WPB @ 002/004 

IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS lNC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO .• INC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY GNEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

December 22, 2004 

8:45 a.m. 

Palm Beach Collllty Courthouse, Courtroom I IA 
205 North Dixie High.way 
West Palm Beach, Florida 33401 

Judge Elizabeth T. Maass 

Morgan Stanley's Motion for Leave to Take Deposition 
of Donald R Uzzi 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

The undenigned counsel hereby certifies that a good faith attempt to resolve the issues 

contained in the foregoing motions or matters will be made with opposing counsel prior to 

hearing on these matters on the Court's Motiou Calendar. 

If you are a person w:ith a wsability who needs any accommodation in order to participate in this proceeding, you are 
entitled, at no costs to you. to the provision of certain assistance. Please contact the ADA Coordinator m the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-2431 within two (2) working days of your receipt of this 
notice; if you are hearing or voice impaittd. call l-800..955-8771. 

wPB#571076.26 
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12/15/2004 1 8:21 FAX 581 858 7388 CARLTON FIELDS WPB 141003/004 

Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Notice of Hearing 
Page2 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been ftunishe�� 

all counsel of record on the attached service list by facsimile and Federal Express on this / J --

day of December, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 IS!h Street, N.W., Suite 1200 

Washington, D.C. 20005 

Telephone: (202) 879-5000 

Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ID 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N. W ., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

WPB#571076.26 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Pahn Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

Counsel for Morgan Stanley & Co. Incorporated 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm BeachJ FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#57l 076.26 

CARLTON FIELDS WPB 

SERVICE LIST 

� 004/004 

Coh.'Tnan v. Morgan Stanley 
Case No: 03·CA-OOS04S AI 

Notice of Hearing 
Page 3 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ) , 

vs. 

M ORGAN STANLEY & CO., INC., 

Defcndant(s). 

IN THE FIFTEENTH JUDICIAL C IRCUIT 

IN AND FOR PALM B EACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 A I  

ORDER O N  COLEMAN (PARENT) HOLDINGS INC.'S MOTION FOR 

CLARIFICATION OF OBLIGATIONS TO DISCLOSE OPINION TESTIMONY OF 

FACT \VITNESSES 

THIS CAUSE came before the Court December 15, 2004 on Coleman (Parent) 

Holdings, Jne.'s M otion for Clarification of Obligations to Disclose Opinion Testimony of 

Fact Witnesses, with both counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Coleman (Parent) Holdings, Jnc.'s Motion for 

Clarification of Obligations to Disclose Opinion Testimony of Fact Witnesses is Granted. 

The Court's March 19, 2004 Agreed Order Concerning Pretrial Schedule is clarified to 

provide that expert witness disclosures include disclosures for each witness who will be 

asked to give any expe1i opinion, whether or not he also w'll serve as a fact witness. 

DONE AND ORDERED in West Palm Beac , Pa �1 Beach County, Florida this / c;

day of December, 2004. 

copies furnished: 

Joseph lanno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, F L  33401 

ELIZABETH T. MAASS 

Circuit Court Judge 
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Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2 139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, II 60611 

Rebecca Beynon, Esq. 

Sumner Square 

1615 M Street, NW, Suite 400 

Washington, DC 20036 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN ST AN LEY & CO., INC., 

Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 Al 

ORDER ON MORGAN STANLEY & CO. INC.'S MOTION TO COMPEL 

ANSWERS TO FIFTH SET OF INTERROGATORIES 

THIS CAUSE came before the Comi December 15, 2004 on Morgan Stanley & Co., 

Inc.'s Motion to Compel Answers to Fifth Set of Interrogatories, with both counsel present. 

Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Morgan Stanley & Co., lnc.'s Motion to Compel 

Answers to Fifth Set of Interrogatories is Granted, in part. Coleman shall serve a more 

complete answer to Morgan Stanley's Fifth Set of Interrogatories, No. 2, within 5 business 

days. The more complete answer shall not use "and/or" or any similar indefinite 

denominations. This ruling is without prejudice to Defendant's right to serve a Motion in 

Limine, seeking to prevent presentation of the substance of the inte1Togatory answer to the 

JUry. 

DONE AND ORDERED in West Palm Bea m Beach County, Florida this / S-:: 

day of December, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 3340 1 

ELIZABETH T. MAASS 

Circuit Court Judge 
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Thomas D. Yannucci 

6 5 5  15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 60611 

Rebecca Beynon, Esq. 

Sumner Square 

1615 M Street, NW, Suite 400 

Washington, DC 20036 

16div-009252



COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON DEFENDANT'S MOTION FOR LEA VE TO TAKE DEPOSITION 

(COLEMAN) 

THIS CAUSE came before the Couti December 15, 2004 on Defendant's Motion for 

Leave to Take Deposition, with both counsel present. Based on the proceedings before the 

Court, it is 

ORDERED AND ADJUDGED that Defendant's Motion for Leave to Take 

Deposition is Granted, in part. By 5:00 p.m. December 24, 2004, Plaintiff shall notify 

Defendant in writing if it has determined that Ernest & Young LLP did no due diligence on 

its behalf in connection with the transaction forming the subject matter of this litigation. If 

it fails to do so, it shall produce a corporate representative competent to testify on any steps 

that may have been taken by Ernest & Young relating to the due diligence efforts on behalf 

of Plaintiff in connection with the transaction, by Dece1 er 31, 2004. 

DONE AND ORDERED in West Palm Be , alm Beach County, Florida this 1_5---

day of December, 2004. 

ELIZABETH T. MAASS 

Circuit Court Judge 
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copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 3340 I 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, II 60611 

Rebecca Beynon, Esq. 

Sumner Square 

1()15 M Street, NW, Suite 400 

Washington, DC 20036 
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COLEMAN (PARENT) HOL D INGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANL EY & CO., INC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

JN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON DEFENDANT'S MOTION FOR LEA VE TO T AKE DEPOSITION 

(ERNEST & YOUNG) 

THIS CAUSE came before the Court December 15, 2004 on Defendant's Motion for 

Leave to Take Deposition, with both counsel present. Based on the proceedings before the 

Court, it is 

ORDERED AND ADJUDGED that Defendant's Motion for Leave to Take 

Deposition is Granted, in paii, and Denied, in part. If Defendant i s  permitted to take the 

deposition of Plaintiffs corporate representative pursuant to the Court's December 15, 2004 

Order on Defendant's Motion for Leave to Take Deposition (Coleman), then Defendant may 

depose an Ernest & Young representative competent to testify on any steps that may have 

been taken by Ernest & Young relating to the due diligence eff01is on Plaintiffs behalf in  

connection with the transaction forming the subject matter of this litigation, by January 7, 

2005. The Ernest & Young corporate representative shall not be required to produce a 

representative to testify as to the value of the warrants. 

DONE AND ORDERED i n  West Palm Beac n Beach County, Florida this /S-

day of December, 2004. 

ELIZABETH T. MAASS 

Circuit Court Judge 
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2139 Palm Beach Lakes Blvd. 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MOTION TO LIMIT EXPERT TESTIMONY AND EXPEDITE EXPERT DISCOVERY 

Defendant Morgan Stanley & Co. Incorporated ("Morgan Stanley"), by its attorneys, 

respectfully moves the Court to enter an order (1) limiting the number of expert witnesses to be 

called at trial in this case and (2) amending the October 14, 2004 Scheduling Order to require 

each party to produce documents on behalf of their respective testifying experts prior to the 

expert deposition period without the necessity of a commission or subpoena. See Fla. R. Civ. P. 

l.200(b)(4) and l.280(b)(4)(A). In support of this Motion, Morgan Stanley states as follows: 

UNDISPUTED FACTS 

1. On October 14, 2004, the Court entered an Order establishing the pretrial 

schedule for this case, including provisions for expert disclosures, expert depositions, and expert 

designations (the "Pretrial Schedule"). The Pretrial Schedule was subsequently amended by the 

November 23, 2004 Agreed Order. 

2. The current Pretrial Schedule required the parties to serve their initial expert 

disclosures on December 7, 2004, with responsive and rebuttal expert disclosures due on 

December 17, 2004, and December 28, 2004, respectively. Expert depositions are scheduled to 

be conducted between December 28, 2004 and January 14, 2005. Expert deposition designations 

WPB#585790. J 
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are due on January 14, 2005, with expert counter-designations and objections to expert counter

designations due on January 21, 2005, and January 28, 2005, respectively. A 15-day jury trial is 

set for February 22, 2005. 

3. On December 7, 2004, CPH served initial disclosures for six different experts, 

including three experts on damages issues alone. The sheer volume of paper associated with 

these initial disclosures is staggering, with a total page count swelling to well over 1,000 pages. 

Under the Pretrial Schedule, Morgan Stanley has less than 10 days to respond. 

4. Despite the apparent size of its disclosures, CPH did not really "disclose" any 

damages expert at all. Instead, CPH served three different damages disclosures, each of which is 

inconsistent with the others, uses different methodologies, and arrives at wholly different 

damages figures altogether. In essence, CPH is playing a "shell game" with its expert 

disclosures, keeping its options open as long as possible and forcing Morgan Stanley to guess 

which of its three "damages" experts it will call at trial, and which of their damages 

methodologies it will actually use. 

ARGUMENT 

"[A] trial judge has the discretion to limit the number of witnesses who the parties may 

call to testify at trial. ... " Gonazalez v. Martinez, No. 3D03-918, 2004 WL 1336404, at *2 (Fla. 

3rd DCA June 16, 2004); see also Fogel v. Mirmelli, 413 So. 2d 1204, 1207 (Fla. 3rd DCA 1982) 

("Without question, the trial court has discretion to limit the number of witnesses which may be 

called by the parties.") (citation omitted). Florida trial courts have not hesitated to limit the 

number of expert witnesses where, as here, a party seeks to present a multitude of experts on the 

same subject. See, e.g., Stager v. Florida East Coast Ry. Co., 163 So. 2d 15, 17 (Fla. 3rd DCA 

1964), cert. discharged, 174 So. 2d 540 (Fla. 1965). 
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Accordingly, pursuant to Rule l .200(b )( 4), Morgan Stanley asks the Court to establish a 

"limitation of the number of expert witnesses" to be called at trial in this case. Fla. R. Civ. P. 

l.200(b)(4)1. Morgan Stanley asks the Court limit CPH to a total of four expert witnesses at 

trial (a reasonable limitation for a 15-day trial) and no more than one expert witness on the issue 

of damages. See Stager, 163 So. 2d at 17 (affirming trial judge's pretrial decision to limit 

medical testimony to two doctors). Alternatively, Morgan Stanley asks the Court to require CPH 

to amend its disclosures to set forth its intended expert opinions in a clear and straightforward 

manner. 

In addition, to expedite and streamline expert discovery prior to expert depositions, 

Morgan Stanley requests that the Court amend the October 14, 2004 Order pursuant to Rule 

l.280(b)(4)(A) to require each party to produce documents on behalf of their respective 

testifying experts, particularly expert reports and depositions in prior cases, prior to the expert 

deposition period without the necessity of a commission or subpoena. See Fla. R. Civ. P. 

l .280(b )( 4)(A). The parties have already agreed to produce their respective testifying experts for 

deposition without the necessity of a commission and/or subpoena,2 and Morgan Stanley 

suggests that a similar procedure for document discovery would help streamline expert discovery 

and make it easier to maintain the current pretrial and trial schedule. 

WHEREFORE, Morgan Stanley requests that this Court enter an order (1) limiting CPH 

to a total of four expert witnesses at trial and no more than one expert witness on the issue of 

1 If the Court determines that Florida Rule l.200(c) applies, Morgan Stanley respectfully requests that the Court 
shorten the time required and set the matter for hearing on December 22, 2004 in order to allow the motion to be 
resolved prior to the beginning of the expert deposition period. 

2 See Dec. 14, 2004 Letter from L. Bemis to M. Brody (Ex. 1); Dec. 14, 2004 Letter from M. Brody to L. Bemis 
(Ex. 2). 
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damages; and (2) amending the October 14, 2004 Scheduling Order to require each party to 

produce documents on behalf of their respective testifying experts prior to the expert deposition 

period without the necessity of a commission or subpoena; and (3) award such other and further 

relief as is just and proper. If the Court determines that Florida Rule 1.200( c) applies, moreover, 

Morgan Stanley respectfully requests that the Court shorten the time required and set the matter 

for hearing on December 22, 2004. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 16th 

day of December, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for 
Morgan Stanley & Co. Incorporated 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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KIRKLAND &.. ELLIS LLP 

Lawrence P. Bemis 
To Call Writer Directly: 

213.680.8413 
lbemis@kirkland.com 

VIA FACSIMILE AND MAIL 

Michael T. Brody, Esq. 
Jenner & Block LLC 
One- IBM Plaza 
330 N. Wabash 
Suite 4400 
Chicago, IL 60611 

AND AFFILIATED PARTNERSHIPS 

777 South Figueroa Street 
Los Angeles, California 90017 

213.680.8400 

www.kirkland.com 

December 14, 2004 

Facsimile: 
213.680.8500 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. Incorporated 

Dear Mr. Brody: 

I write to confirm that the Oct. 14, 2004 pretrial schedule (as amended by the Nov. 23, 
2004 agreed order) entered in the above-referenced action contemplates both parties providing 
expert discovery, including depositions of testifying experts, without the necessity of issuing a 
subpoena. Please let me know if you disagree. 

LPB/cmg 

cc: Joseph Ianno, Esq. 
Mark Hansen, Esq. 
Jack Scarola, Esq. 

Very truly yours, 

Lawrence P. Bemis 

EXHIBIT 

l ,, I 
'' 
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DEC-14-2004 16:04 FROM JENNER AND BLOCK LLP 

December 14, 2004 

By Telecopy 

Lawrence P. Bemis, Esq. 
Kirkland & Ellis LLP 
777 South Figueroa Street 
Los Angeles, CA 90017 

TO 912028795200--411981 P.02/02 

'1ENNER&BLOCK 

Jenner&: Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312�222..g350 
wwwjenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 84Cl-7711 
mbrody@jem1er.com 

Chicago 
Dallas 
Washington, oc 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Larry: 

We agree with you that subpoenas will not be necessary to obtain the depositions of testifying 
experts. 

Very truly yours, 

/'\;\f.J,JA� 7 • �l 

Michael T. Brody 

MTB:cjg 
cc: Thomas A. Clare, Esq. (by telecopy) 

Joseph Ianno, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAGO_l 190729_1 
EXHIBIT 
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IN THE FIFTEENTH WDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDlNGS INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., 1NC., 

Defendant. 

MOTION TO LIMIT EXPERT TESTIMONY AND EXPEDITE EXPERT DISCOVERY 

Defendant Morgan Stanley & Co. Incorporated {0Morgan Stanley"), by its attorneys, 

respectfully moves the Court to enter an order (1) limiting the number of expert witnesses to be 

called at trial in this case and (2) a.mending the October 14, 2004 Scheduling Order to require 

each party to produce documents on behalf of their respective testifying experts prior to the 

expert deposition period without the necessity of a commission or subpoena. See Fla. R. Civ. P. 

1.200(b)(4) and 1.280(b)(4)(A). In support of this Motion. Morgan Stanley states as follows: 

UNDISPUTED FACTS 

1. On October 14, 2004, the Court entered an Order establishing the pretrial 

schedule for this case, including provisions for expert disclosures, expert depositions, and expert 

designations (the "Pretrial Schedule''). The Pretrial Schedule was subsequently amended by the 

November 23t 2004 Agreed Order. 

2. The current Pretrial Schedule required the parties to serve their initial expert 

disclosures on December 7, 2004, with responsive and rebuttal ex.pert disclosures due on 

December 17, 2004> and December 28t 2004, respectively. Expert depositions are scheduled to 

be conducted between December 28t 2004 and January 14, 2005. Expert deposition designations 

WPBl/585790. l 
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are due on January 14, 2005, with expert counter-designations and objections to expert counter

designations due on January 21, 2005, and January 28, 2005, respectively. A 15-day jury trial is 

set for Febmary 22, 2005. 

3. On December 7, 2004, CPH served initial disclosures for six different experts, 

including three experts on damages issues alone. The sheer volume of paper associated with 

these initial disclosures is staggering, with a total page count swelling to well over 1,000 pages. 

Under the Pretrial Schedule, Morgan Stanley has less than 10 days to respond. 

4. Despite the apparent size of its disclosures, CPH did not really '"disclose'' any 

damages expert at all Instead, CPH served three different damages disclosures, each of which is 

inconsistent with the others, uses different methodologies, and arrives at wholly different 

damages figures altogether. In essence, CPH is playing a "shell game'' with its expert 

disclosures, keeping its options open as long as possible and forcing Morgan Stanley to guess 

which of its three "damages" experts it will call at trial, and which of their damages 

methodologies it will actually use. 

ARGUMENT 

''[A] trial judge has the discretion to limit the nwnber of witnesses who the parties may 

call to testify at trial . ... '' Gonazalez v. Martinez, No. 3D03-918, 2004 WL 1336404, at *2 (Fla. 

3rd DCA June 16, 2004); see also Fogel v. Mirmelli, 413 So. 2d 1204, 1207 (Fla. 3nf DCA 1982) 

("Without question, the trial court has discretion to limit the number of witnesses which may be 

called by the parties.'') (citation omitted). Florida trial courts have not hesitated to limit the 

number of expert witnesses where, as here, a party seeks to present a multitude of experts on the 

same subject. See, e.g., Stager v. Florida East Coast Ry. Co., 163 So. 2d 15, 17 (Fla. 3ni DCA 

1964), cert. discharged, 174 So. 2d540 (Fla. 1965). 

2 
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Accordingly, pursuant to Rule l.200(b}{4), Morgan Stanley asks the Court to establish a 

"limitation of the number of expert witnesses'' to be called at trial in this case. Fla. R. Civ. P. 

I.200(b)(4)1. Morgan Stanley asks the Court limit CPH to a total of four expert witnesses at 

trial (a reasonable limitation for a 15-day trial) and no more than Qne expert witness on the issue 

of damages. See Stager, 163 So. 2d at 17 (affhming trial judge's pretrial decision to limit 

medical testimony to two doctors). Alternatively, Morgan Stanley asks the Court to require CPH 

to amend its disclosures to set forth its intended expert opinions in a clear and straightforward 

manner. 

In addition, to e:x:pedite and streamline expert discovery prior to expert depositions, 

Morgan Stanley requests that the Court amend the October 14, 2004 Order pursuant to Rule 

l.280(b)(4)(A) to require each party to produce documents on behalf of their respective 

testifying experts, particularly expert reports and depositions in prior cases, prior to the expert 

deposition period without the necessity of a commission or subpoena. See Fla. R. Civ. P. 

1.280(b)(4)(A). The parties have already agreed to produce their respective testifying experts for 

deposition without the necessity of a commission and/or subpoena,2 and Morgan Stanley 

suggests that a similar procedure for document discovery would help streamline expert discovery 

and make it easier to maintain the current pretrial and trial schedule. 

WHEREFORE, Morgan Stanley requests that this Court enter an order (1) limiting CPH 

to a total of four expert witnesses at trial and no more than one expert witness on the issue of 

l Ifthc Cowt determines that Florida Rule I.200(c) applies, Morgllll Stanley respectfully requests that the Court 
shorten the time reqWred and set the matter for hearing on December 22, 2004 in ol"rler to allow the motion to be 
resolved prior to the beginning of the expert deposition period. 

2 See Dec. 14, 2004 Letter from L. Bemis to M. Brody (Ex. 1); Dec. 14� 2004 Letter from M. Brody to L. Bemis 
(Ex. 2). 
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damages; and (2) amending the October 14, 2004 Scheduling Order to require each party to 

produce documents on behalf of their respective testifying experts: prior to the expert deposition 

period without the necessity of a commission or subpoena; and (3) award such other and further 

relief as is just and proper. If the Court determines that Florida Rule 1.200(c) applies, moreover, 

Morgan Stanley respectfully requests that the Court shorten the time required and set the matter 

for hearing on December 22, 2004. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 16th 

day of December, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ID 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326� 7900 
Facsimile: (202) 326-7999 

Counsel for 
Morgan Stanley & Co. Incorporated 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach. FL 33401 
Telephone: {561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.con1 

4 

16div-009267



1 2/1 6/2004 1 4:20 FAX 561 658 7368 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

CARLTON FIELDS WPB �006/01 1 

SERVICE LIST 
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KIRKLAND &.. ELLIS LLP 

Lllwrtmce P. aemls 
To cap Wr118r Directly: 

213.680.S413 
lbeml&@klrklanci.ll!Hll 

VIA FACSIMILE AND MAIL 

Michael T. Brody, Esq. 
J enncr & Block LLC 
One- IBM Plaza 
330 N. Wabash 
Suite 4400 
Chicago, IL 60611 

AND 1'mlJATED PAIITTlutSHIPS 

717 South Figueroa Street 
Los Angeles, caHl'omla 90017 

213.680.8400 

www.klrklanct.oorn 

December 14, 2004 

r:aeslmlle: 
213.SS0.8500 

R�: Coleman (Pannt) Holding1 Inc. "· Mo11gt111 Stanley & Co. Incorporated 

Dear Mr. Brody: 

I write to confirm that the Oct. 14, 2004 pretrial schedule (as amended by the Nov. 23) 
2004 agreed order) entered in the above-referenced action contemplates both parties providing 
expert discovery, including depositions of testifying experts, without the necessity ofissuing a 
subpoena. Please let me know if you disagree. 

LPB/cmg 

cc: Joseph lanno, Esq. 
Mark Hansen, Esq. 
Jack Scarola, Esq. 

Very truly yours, 

Lawrence P. Bemis 

EXHIBIT 

I ''"
I 

" 
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DE:C-14-2004 16: 04 FROM Je+.IER AND EL.DO< LLP 

Deoember 14, 2004 

By Tels.i:oP.Ji 

LawrenceP. Bemis, Esq. 
Kirkland & Ellis LLP 
777 South Figueroa Street 
Los Angeles, CA 90017 

TO 912028795200--411981 P.�2/02 

..JENNER&BLOCK 

je'lltl)9f &: Block Lt.I' 
One IBM� 
ChicagtJ, n. 6o611 
Td 3�-222-9!50 
wwwJmncr.t0m 

Mkhacl T. Brody 
Tel Sta �2711 
Fu 312 84D-TIU 
mbrody@ie�.com 

Re: Coleman (Parent) Holdlng.s Inc. v. Morgan Stanley &: Co. 

DearLan:y: 

We agree with you. that subpoenas '\'Yill not be necessary to obtain the depositions of testifying 
experts. 

Very truly yours, 

�'-� 
Micheael T. Brody / 

MTB:cjg 
co: Thomas A. Cl�, Esq. (by telecopy) 

Joseph Ianno, Esq. (by tclecopy) 
Mark C, Hansen, Esq. (by telecopy) 
John Scarola, Esq. (by telecopy) 
Jerold S. Solovyt Esq. 

CHICA00_1 l!l07l9_1 
EXHIBIT 
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Sherry, Bridget E. 

l=rom: 
Jent: 
To: 
Subject: 

20041216 MS's 
Motion to Limit ... 

DC Sharescan [DSharescan@kirkland.com] 
Thursday, December 16, 2004 4:10 PM 
#MS-Coleman - K&E 
Scanned document <7 pages -196 KB> -- 12/16/2004 4:09:53 PM 

(See attached file: 20041216 MS's Motion to Limit 
Expert Testimony and Expedite Expert Discovery.pdf) 

<font size=2 face="monospace,courier"> 
*********************************************************** 

The information contained in this communication is 
confidential, may be attorney-client privileged, may 
constitute inside information, and is intended only for 
the use of the addressee. It is the property of 
Kirkland & Ellis LLP or Kirkland & Ellis International LLP. 
Unauthorized use, disclosure or copying of this 
communication or any part thereof is strictly prohibited 
and may be unlawful. If you have received this 
communication in error, please notify us immediately by 
return e-mail or by e-mail to postmaster@kirkland.com, and 
destroy this communication and all copies thereof, 
.ncluding all attachments. 

*********************************************************** 

</font> 
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IN THE CIR.Curr COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN {PARENT) HOLDINGS INC., 

Plain� 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

NOTICE OF HEARING 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

December 22, 2004 

8:45 a.m. 

Palm Beach County Courthouse, Courtroom 1 lA 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

, 

Judge Elizabeth T. Maass 

Morgan Stanley's Motion to Limit Expert 
Testimony and Expedite Expert Discovery 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

lle undersigned counsel hereby certifies that a good faith attempt to resolve the issues 
contained in the foregoing motions or matters will be made with opposina counsel prior to 
bearing on these matters on the Court's Motioll Calendar. 

If yo\l ue a person with a disability who nEeds any accommOdation in order to pariioipato in this proceeding, you are 

entid� at no costs to you, to lhe provision of certain assistance.. Please con1act the ADA Coordinator in the 
Administrative Office of the Coi.ut, Palm Beach County Courthouse. 205 North Dixie Highway, Room S.2500, West 
Palm Beach, FlOrida 33401; telephone numbef (561) 355-2431 within two (2) working days of yow receipt of this 
notice; if you are hearing or voice impaired. call I-800-955-8771. 

WPD#S71076.26 
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Coleman v. Morgan Stanley 
Cue No: 03�CA-005045 Af. 

Notice of Hearing 
Pagc2 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this _¢ 

day of December, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Marlc C. Hansen 
James M. Webster, m 
Rebecca A. Beynon 
KELLOGG, BUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Stree4 N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

WPB#S71076.26 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfi.elds.com 

Counsel for Morgan Stanley & Co. Incorporated 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#S71076.26 
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Colem""' v. Morgtzn Stanley 
Case No: 03-CA--005045 /\1 

Notice of Hearing 
Page3 
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DEC-16-2004 17=06 JENNER & BLOCK 

FAX TRANSMITTAL 

Date: December 16, 2004 

To: Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

John Scarola, Esq. 

Mark C. Hansen, Esq. 

From: Michael T. Brody 
312 923-2711 

Employee Number: 

3125270484 P.01/06 

JENNER&BLOCK 

Jenner & Block LLP 
One IBM Plaza 

Chicago, IL 60611 
Tel 312 222-9350 
wwwJenner.com 

Chicago 
Dallas 

Washington, DC 

Fax: (202) 879-5200 
Voice: (202) 879-5993 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Fax: (561) 684-5816 (before 5 PM) 
Voice: (561) 686-6350, Ext. 140 

Fax: (202) 326-7999 
Voice: (202) 326-7900 

Client Number: 4 1 1 98-10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain information that is attorney 
work product, privileged, confidential, and exempt from disclosure under applicable Jaw. If the reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering 1he message to the intended recipient, you are hereby notified that any dissemination, distribution, or copying 
of this communication is strictly prohibited. lfyou have received thiscommunication in error, please notify us immediately by telephone, and return the 
original message to us at the above address via postal service. Thank you. 

Message: 

Total number of pages including this cover sheet: {p 
If you do not receive all pages, please call: 312 222-9350 

Secretary: Caryn Jo Geisler 

Time Sent: 

Sent By: 

Extension: 6490 
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DEC-16-2004 17=07 JENNER & BLOCK 

December 16, 2004 

By Telecopy 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Tom: 

3125270484 P.02/06 

JENNER&BLOCK 

Jenner & Block LLP 

One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 
www Jenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, DC 

I write to follow up on the issues left open from Mitch Petrick' s depositions. You have indicated 
that Morgan Stanley continues to look for the information that we have requested. Based on that 
continuing search, you have indicated that you will supply us with the documents that Morgan 
Stanley has by the end of this week. You also have asked that the deposition we noticed for 
tomorrow be rescheduled for next week. We are willing to accommodate your request so as to 
ensure that the witness who testifies will be able to speak with the full knowledge of Morgan 
Stanley on the topics involved. Accordingly, I enclose an amended deposition notice for next 
Wednesday, December 22, 2004. 

Very truly yours, 

�1.{Yw·� 
Michael T. Brody { 
MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAGO_l 191781_1 
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DEC-16-2004 17:07 JENNER & BLOCK 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

VS. 

MORGAN STANLEY & CO., INC., 
Defendant. 

3125270484 P.03/06 

THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings Inc. will take the deposition 
upon oral examination of the following party pursuant to Florida Rule of Civil Procedure 1.310 
on the date and time set forth below: 

DEPONENT 
Morgan Stanley & Co., Inc. on the topics 
identified on Exhibit A. 

DATE AND TIME 
December 22, 2004 at 1 :00 p.m. 

The deposition will be conducted at Esquire Deposition Services, 216 East 45th Street, 
New York, NY 10017. The deposition will be recorded by videotape and stenographic means. 
The videographer will be Esquire Deposition Services. The deposition will be taken before a 

person authorized to administer oaths and will continue day to day until completed. 

Please designate one or more officers, directors, managing agents, or other persons to 
testify on your behalf and state the matters on which each person designated will testify. 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List this 16th day of December 2004. 

Dated: December 16, 2004 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(3 1 2) 222-9350 

Document Number: 1187906 

COLEMAN (PARENT) HOLDINGS INC. 

By�1 · � 
One of Its AttOfl1eYS 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2 1 3  9 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

- 2 -
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N. W. 
Suite 1 200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View A venue 
Suite 1400 
West Palm Beach, FL 33401 

3125270484 P.05/06 
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Exhibit A 

CORPORATE DEPOSITION TOPICS 

1. The value of any interest of MS&Co., MSSF, or any affiliate of MS&Co. in American 
Household, Inc. on the following dates: (a) February 6, 2001; and (b) September 20, 2004. 

2. Any mark-downs or write-offs taken by MS&Co., MSSF, or any affiliate of MS&Co. in 
connection with any debt owed by Sunbeam Corporation, including without limitation any mark
downs taken prior to April 30, 1999. 

TOTAL P.06 16div-009280
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2004 WL 5740267 (Fla.Cir.Ct.) (Expert Report and Affidavit)
Circuit Court of Florida,

Fifteenth Judicial Circuit.
Palm Beach County

COLEMAN (PARENT) HOLDINGS INC.,
v.

MORGAN STANLEY & CO., INC.

No. 035045.
December 17, 2004.

Expert Report of Arthur H. Rosenbloom

Case Type: Fraud & Misrepresentation >> Business
Case Type: Fraud & Misrepresentation >> Fraud - Fraud & Misrepresentation
Case Type: Securities >> Securities Fraud
Jurisdiction: Palm Beach County, Florida
Name of Expert: Arthur H. Rosenbloom
Area of Expertise: Accounting & Finance >> Securities Accounting & Finance

Representing: Defendant

Arthur H. Rosenbloom CFC Capital LLC

December, 2004

I. INTRODUCTION

CFC Capital LLC (“CFC”) by Arthur H. Rosenbloom, has been retained by counsel for Morgan Stanley & Company
Incorporated (“Morgan Stanley”) as a consulting expert and a possible trial expert on Morgan Stanley's behalf in the
case of Coleman (Parent) Holdings Inc. v Morgan Stanley & Co., Inc. currently pending in the Circuit Court of the
Fifteenth Judicial Circuit, Palm Beach County, Florida. The case arises from Morgan Stanley's role in an acquisition
transaction that closed March 30, 1998 in which Coleman (Parent) Holdings Inc. sold its 82% interest in the Coleman
Company Inc. to Sunbeam Corporation.

During the engagement I met with Morgan Stanley's counsel, reviewed documents, and read certain deposition testimony
capable of adding to an understanding of Morgan Stanley's role in the overall transaction. No restrictions were placed on
the scope of my investigation. In arriving at my conclusions, I assumed and relied upon the accuracy of all information
received and reviewed by me. I am independent of the parties to this action and have no financial interest in its outcome.
The fees paid herein are in no way influenced by the conclusions rendered in this matter. I reserve the right to update the
opinions set forth in this report as additional information becomes available and I have had the opportunity to review
and consider it.

My biography appears as Appendix A. Litigation in which I have testified within the past five years at deposition or trial
appears as Appendix B. Documents examined by me produced during discovery appear as Appendix C.
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II. ISSUES DISCUSSED IN THIS REPORT

I have has been requested to provide a rebuttal report to the report of William A. Horton dated December 7, 2004 on
behalf of Coleman (Parent) Holdings, Inc. In so doing, we undertake two activities: (i) to describe the necessity, custom
and practice of sellers (“target companies”) conducting their own due diligence on the buyer in merger and acquisition
(“m&a”) transactions in which a substantial portion of the purchase price consideration is paid in the buyer's shares;
(ii) to comment on the conclusions reached by Mr. Horton in each of the sections of his report. The pages that follow
set forth my opinions on these matters.

III. IT IS PRUDENT FOR M&A TARGETS TO PERFORM DUE DILIGENCE ON THE BUYER WHEN
A SIGNIFICANT PORTION OF THE PRICE IS PAID WITH THE BUYER'S COMMON STOCK.

When the purchase price in a transaction consists, in significant part, of a buyer's stock it is prudent and customary for

the target to perform due diligence 1  on the buyer, 2  particularly when that stock is not readily marketable because the
buyer is a closely held company, or, where target shareholders are subject to “lock up” restrictions during which their
ability to sell the buyer's publicly traded stock is limited by provisions in agreements between the parties or by operation
of law. In such situations, the target's due diligence of the buyer is especially important because, by accepting the buyer's
shares, the target effectively has become an investor in the buyer, subjecting itself to the risks and rewards associated with
such ownership. To determine those risks and rewards, it makes sense for the target company to perform due diligence
on the buyer. Such due diligence should not be abdicated to external professionals, one's own, and especially not the
professionals engaged by the other side. Rather, the target's owners and management should retain control of the project.
They should not allow the buyer or its investment bankers (“IBs”) to dictate the extent or the time lines for the due

diligence the target will perform or the terms and conditions of the deal. 3

While, as a general matter, it behooves prudent target companies to perform a thorough due diligence investigation of the
buyer any time the purchase price consists largely of the buyer's shares, it was, for several reasons, particularly important
for Coleman (Parent) to have done so in the Coleman-Sunbeam deal: (i) Sunbeam, the buyer was in a turnaround
mode. As pleaded by plaintiff, Sunbeam's 1995-1996 financial performance had been lackluster, with 1995 earnings per

share less than half of those reported in 1994 and further declines reported in 1996. 4  In consequence of Sunbeam's
financial disarray, its CEO and two directors resigned and, in July 1996, Albert Dunlap was brought on board to turn

the company around. 5  In December of 1997, only 17 months later, Coleman (Parent) and Sunbeam met to discuss a

possible acquisitions of Coleman by Sunbeam; 6  (ii) the consideration paid to the Coleman shareholders in the ensuing
transaction was largely in Sunbeam's common stock that carried investment risks dramatically greater than would have
been the case in all cash transaction; (iii) not only did the Coleman (Parent) shareholders accept Sunbeam shares, those

shares were not freely marketable on the day they were received, 7  thereby subjecting Coleman (Parent) to the risk of
market fluctuations in Sunbeam's share price during the lock up period; (iv) senior management of Coleman (Parent)
and MacAndrews & Forbes Holdings, Inc.

(“MAFCO”) harbored their own reservations about the attainability by Sunbeam of its internal projections. 8

In light of these circumstances, it is surprising that Coleman (Parent's) savvy, well-financed, operational and financial
executives and their advisors involved in the Coleman sale appear not to have undertaken any material due diligence on
Sunbeam, but rather chose to rely primarily on the sales pitch made to them by Sunbeam in the meeting of February
23, 1998.
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Coleman (Parent) and its MAFCO affiliate had all the people and financial resources required to perform a thorough
operational and financial due diligence on Sunbeam as MAFCO did in the generally contemporaneous Panavision

transaction. 9  Because the parties exchanged confidentiality agreements, that task was made easier.

A confidentiality agreement dated February 23, 1998 permitted Coleman (Parent) to perform due diligence on

Sunbeam. 10  Such agreements are customary in m&a transactions, and arise from the need of the parties, their IBs,
commercial bankers, accountants, consultants, lawyers and others to obtain and use information regarded by a party
as proprietary and confidential in nature. Before one party receives materials on the other, it will customarily be asked

to sign a confidentiality agreement. 11  Among other elements, confidentiality agreements: (i) identify the protected
information or provide means by which to do so; (ii) prohibit disclosure of confidential material to persons other than
those having a need to know the information and who are signatories to the confidentiality agreement; (iii) limit the use
of such information by those receiving it solely for the purposes of assisting them in negotiating the transaction; (iv)
define what is deemed non-confidential in nature such as that which is already in the public domain, material known
to the recipient at the time it is received, information lawfully obtained from a third party entitled to provide it, and
data developed by the recipient's personnel who had no access to the confidential data; and (v) provide cutoff times
representing the point at which recipients of the confidential data are freed from the restrictions of the confidentiality

agreement. 12  Given the protection afforded by such agreements, parties who are the subject of due diligence can take
a measure of comfort that confidential information disclosed by them will not be misappropriated by the other side or
put in the public domain by such party. That comfort facilitates the due diligence efforts of the party seeking data from
the party protected by the confidentiality agreement.

With the unfettered ability to perform due diligence, Coleman (Parent) was in a position to learn dramatically more
about Sunbeam than could be obtained by reading its public filings or listening to presentations by its management.
Conventional due diligence typically involves detailed inspections of the other party's physical facilities and operations.
It also comprehends evaluations of the other party's intellectual property and analyses of its historical, current and
projected financial picture. Where, as here, the question of a company's interim financial performance is a relevant
concern (Sunbeam's performance in January and February of 1998), due diligence should comprehend it and a close
review of such interim statements is customary and important. Good due diligence should also inquire into pending or
threatened matters that could result in legal liability for the company under scrutiny.

The signing by the parties of the Agreement and Plan of Merger did not foreclose Coleman (Parent's) ability to pursue
due diligence efforts on Sunbeam. Section 6.7 of that agreement afforded it, (and its financial advisors, legal counsel,
accountants, consultants, and other representatives), in the period between contract and closing, full access to Sunbeam's
books, records, properties, plants, personnel, and all other information it might reasonably request.

I am aware that Coleman (Parent) held the view that it was desirable to put Sunbeam in control of Coleman (Parent)

as rapidly as possible in order to avoid disruptions in Coleman's (Parent) business. 13  The view was apparently not
counterbalanced by a consideration of the risks to Coleman (Parent) described above from moving quickly and
dispensing with a well-executed due diligence investigation.

IV. COMMENTS ON THE CONCLUSIONS REACHED BY MR. HORTON

The body of Mr. Horton's opinions appears in Sections A through F, pages 5-25 of his report. I respond seriatim.

A. Morgan Stanley's responsibilities as Sunbeam's investment banker.
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Mr. Horton observes (pp. 5-6) that it is usual and customary for IBs to perform due diligence on their clients (and
their clients' principals) before preparing offering materials on the company, a reasonable generalization, and one which

Morgan Stanley executives assert they did. 14

In addition to the final Sunbeam zero coupon convertible debt offering memorandum discussed later in this report,
the offering materials for which Mr. Horton appears to take Morgan Stanley to task are principally a document titled
“Discussion Materials” and one called the “Long Range Strategic Plan”, the former purporting to describe why Sunbeam
might be regarded an attractive investment opportunity; the latter, describing, with some particularity, how Sunbeam
proposed to realize its corporate goals. These quite typical sorts of materials constitute efforts designed to induce the
other party to be interested in engaging in a transaction with the party promulgating them by portraying the proponent's
company in the most favorable light possible. While such documents may be examined by the parties for whose use they
are intended, they are generally understood by such parties to be advocacy documents and no substitute for their own
due diligence in which they seek to verify the bona fides of the statements set forth in the documents.

The Coleman (Parent) and MAFCO executives were sophisticated deal makers, easily capable of evaluating Sunbeam.
MAFCO was a veteran acquiror of consumer products companies. Further, Coleman (Parent) operated in lines of
business comparable with those of Sunbeam and, as Mr. Horton points out, could be characterized as a Sunbeam
competitor. If Coleman (Parent) had questions Sunbeam (as it should have had given the risks inherent in accepting
stock), the best people to answer them were not Morgan Stanley executives but the senior executives and operating
managers of Sunbeam itself, since the documents purported to describe Sunbeam's current and projected business
and financial performance. It appears that no effort was made to do so despite, at a minimum, Coleman (Parent's)

reservations concerning Sunbeam's projections. 15

As to the materials themselves, it is true that, in their capacity as m&a advisors, IBs like Morgan Stanley should not
provide information to the other side known by them to be erroneous and should attempt to exercise reasonable care
respecting the transmission of data on their clients to such parties. That said, IBs are neither fraud investigators nor
auditors of their clients financial data and are entitled, without independent verification, to rely on the data received by
them including their client's projections which they assume to constitute management's best currently available estimates

and judgments. 16  In all such instances, the IB's client not the IB, is responsible for the correctness of the data. I deal
with IB's obligations to correct information previously furnished to counterparties like Coleman (Parent) below.

Mr. Horton (p. 6) asserts that IBs:

“also understand that the public, including sophisticated investors and corporations, will be relying on the honesty and
accuracy of their communications and disclosures.”

I disagree with the broadness of Mr. Horton's contention which suggests that IBs are agents for just about everybody.
Subject to the limitations of non-dissemination of information known to them to be false, and observing reasonable
care respecting such dissemination, IBs are typically understood to be agents of their corporate clients and those clients'
board of directors, not of the public let alone of the counterparty to the transaction.

B. Coleman (Parent's) right to rely on Morgan Stanley

Mr. Horton describes what he calls “Concerns About the Sunbeam Story” (pp. 11-14) and attempts to pin the tail
on Morgan Stanley for failing to disclose negative data concerning Sunbeam to Coleman (Parent). For the following
reasons, I disagree with his conclusion. It appears that Mr. Horton believes that Morgan Stanley should have advised
Coleman (Parent) concerning data that was publicly available by reason of a Sunbeam SEC filing or was contained
in analysts reports to which a sophisticated investor like MAFCO could have had ready access. Thus, the following
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materials on Sunbeam were readily available to Coleman (Parent): (i) Sunbeam's publicly filed January 28, 1998 press
release respecting its fourth quarter 1997 financial performance; (ii) the stock market's reaction to that release; (iii) the
analysts reports, both those continuing to regard Sunbeam as a “buy” (CIBC Oppenheimer, PaineWebber's January 29,
1998 report, and Merrill Lynch, Prudential, Bear Steams and Goldman Sachs) and those containing cautionary advice
(PaineWebber's February 6, 1998 report); (iv) Dunlap's interview with The Cavuto Business Report. Clearly, Ronald
Perelman, Jerry Levin or any of several of the high powered MAFCO executives could have picked up the phone and
called Dunlap to inquire respecting these data. Did they? I am unaware of any evidence stating that they did. Notably,
such a phone call would not logically or customarily have been made to Morgan Stanley because, as stated above, it
was Sunbeam and its executives that were the best source for the answers to any questions that might have been raised
respecting Sunbeam's fourth quarter results.

Mr. Horton goes on to argue (pp. 14-15) that Morgan Stanley had an obligation to present bad news concerning
Sunbeam's fourth quarter 1997 and first quarter 1998 financial performance to Coleman (Parent) in order to supplement
the generally optimistic views presented in the Long Term Strategic Plan and the Discussion Materials and elsewhere.
For the following reasons, I disagree: (i) some of the negative news concerning Sunbeam that Mr. Horton believes
should have been disclosed to Coleman (Parent) by Morgan Stanley was already in the public domain, easily accessible
to Coleman (Parent) and the rest could have been discovered if it had performed ordinary due diligence; (ii) Any
sophisticated investor like Coleman (Parent) understands that the Sunbeam materials in questions were not doctoral
dissertations, judicial opinions or SEC filed documents that take exquisite care to present all sides of the issues discussed
but, as described earlier herein, are rather advocacy documents and that projections in long range plans are to be viewed

skeptically; 17  (iii) Morgan Stanley was Sunbeam's agent not Coleman (Parent's) and aside from the general standards of
care described earlier in this report, had no obligation to Coleman (Parent); (iv) Coleman (Parent) had ample opportunity
at the February 23, 1998 meeting to ask all the questions it wanted of Russel Kersh, Sunbeam's CFO, who made the
presentation. Indeed, as pointed out in Section III of this report, it could have pursued due diligence even after the
signing of the Agreement and Plan of Merger. In light of the foregoing, for the reasons set for above, I cannot agree with
Mr. Horton that disclosure of and/or discussion of these types of issues (presumably by Sunbeam) would be usual and
customary in the negotiation of an acquisition for equity. These issues are ones that are appropriately raised by the party
performing due diligence as a result of reading publicly available data or in consequence of its own due diligence.

As a further example of Coleman (Parent's) torpor, the financial consequences of Sunbeam's early buy and bill and hold
practices were, as Mr. Horton acknowledges on page 23 of his report, disclosed by Sunbeam in its 10-K filing on March
6, 1998, prior to the Coleman (Parent) - Sunbeam closing. This fact notwithstanding, Coleman (Parent) elected to do
nothing. An explanation concerning Sunbeam's fourth quarter 1997 or interim first quarter 1998 performance could
have been a Kersh response to a Coleman (Parent) question that Coleman (Parent) apparently never bothered to ask.

C. Morgan Stanley's disclosure obligations to Coleman (Parent)

I understand Mr. Horton to be arguing (pp. 17-18) that because the Sunbeam - Coleman (Parent) transaction was a
“fast track” merger and because the companies were competitors, it was justifiable to place more than usual reliance on
materials supplied and statements offered by persons involved in the transaction. For the following reasons, I disagree:
(i) As described earlier in this report, Sunbeam's was purported to be a turnaround story. Coleman (Parent's) election,
for whatever reason, to proceed at a rapid pace came at a cost - its inability to perform thorough due diligence which
experience and survey data describe as a leading cause of merger failure; (ii) It is counterintuitive to imagine that Coleman
(Parent's) election to move fast created a greater obligation of disclosure on Morgan Stanley than would have been the
case had Coleman (Parent) moved more cautiously, as Morgan Stanley was Sunbeam's agent not the agent of Coleman's

(Parent). 18  Unlike Sunbeam, but typical for IBs, Morgan Stanley was not a party to the Sunbeam - Coleman (Parent)
Agreement and Plan of Merger as of February 27, 1998, made no representations and warranties or otherwise bound itself
by the terms of that agreement. Where then (save as I have described above) were its obligations to Coleman (Parent)?
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Mr. Horton next appears to argue (pp. 18-19) that Coleman (Parent) should be regarded as some kind of indirect
beneficiary of disclosures made incident to the zero coupon convertible debenture offering underwritten by Morgan
Stanley. He offers four arguments in support of his position. I disagree with all of the conclusions set forth in those
arguments: (i) Mr. Horton argues that as underwriter of the bonds, Morgan Stanley had a disclosure obligation to
Coleman (Parent) respecting any material adverse change (“MAC”) in Sunbeam's affairs. I disagree because Morgan
Stanley's obligations as an underwriter ran not to Coleman (Parent) but to the bondholders. Further, as indicated above,
the MAC language in Section 8.1 (c) of Agreement and Plan of Merger bound Sunbeam not Morgan Stanley, who was not
a party to that agreement; (ii) He further asserts that because Coleman (Parent) was to receive Sunbeam's equity, Morgan
Stanley had a duty to supply it with a copy of the Final Offering Memorandum. This argument fails again because
Morgan Stanley's duty as an underwriter was to its bondholders not Coleman (Parent) as its duty as an m&a advisor was
to Sunbeam not to Coleman (Parent). Finally, I am unaware of any investment banking custom or use suggesting that
Morgan Stanley should have voluntarily made the Final Offering Circular available to Coleman (Parent), even if it had
no legal obligation to do so. In any event, Coleman (Parent) could have obtained the Final Offering Memorandum on
its own by calling Morgan Stanley and requesting a copy; (iii) Mr. Horton urges that Morgan Stanley had an obligation
to advise Coleman (Parent) of any MAC. This argument fails because, as set forth above, (assuming the existence of a
MAC), it was Sunbeam's not Morgan Stanley's obligation to make disclosure; (iv) Finally, Mr. Horton contends that
Morgan Stanley had an obligation to correct what he characterizes “as materially incorrect, false and misleading” data
respecting materials previously presented to Coleman (Parent). I disagree. As discussed earlier, the materials were “pitch”
documents and should have been and probably were regarded as such by Coleman (Parent). They are no substitute for
due diligence. If the passage of time had revealed problems in Sunbeam to Coleman (Parent), it was a phone call away
from the party best able to deal with them - Al Dunlap and other Sunbeam managers. Finally, as previously stated,
Morgan Stanley's obligations as m&a advisor ran to Sunbeam not Coleman (Parent).

D. Morgan Stanley's obligations to Coleman (Parent) arising from the Arthur Andersen Comfort letter

In this section (pp. 19-21), I understand it to be Mr. Horton's view that some of the information set forth in Arthur
Andersen comfort letter to Morgan Stanley of March 19, 1998 incident to Morgan Stanley's underwriting of Sunbeam's
zero coupon convertibles gave rise to an obligation on Morgan Stanley's part to disclose such data to Coleman (Parent). I
disagree: (i) At the February 23, 1998 meeting, Coleman (Parent) became aware that, at a minimum, Sunbeam's January

1998 sales were slow; 19  (ii) Coleman (Parent) had the right to receive Sunbeam's interim financial data from Arthur
Andersen respecting Sunbeam's first quarter 1998 financial performance it claims was withheld from it by Morgan
Stanley by requesting it from Sunbeam or Morgan Stanley, a fact likely to have been well-known by it given its familiarity

with the comfort letter process and the impending zero coupon convertible offering. 20  It is perverse, in light of Sunbeam's
January and possibly February 1998 sales decline, known to Coleman (Parent), that it elected not to avail itself of that
opportunity; (iii) Morgan Stanley's obligation in the bond offering was to the bondholders not to Coleman (Parent); (iv)
the reporting obligation of facts constituting a MAC was Sunbeam ‘s, not Morgan Stanley's.

E. Morgan Stanley's power and obligation to cancel the zero coupon convertible bond offering

Mr. Horton asserts (p. 21) that in light of Sunbeam's soft January and February sales disclosed in Arthur Andersen's
comfort letter, it had the power and the obligation to cancel the bond offering, the consequence of which would have
resulted in a postponement or termination of Sunbeam's acquisition of Coleman (Parent). It is certainly true that Morgan
Stanley had the power to abort the offering. Instead, acting on the information available to it in consequence of its
stepped up due diligence with Sunbeam described in greater detail in Section F hereof, Morgan Stanley (with the addition

of the information in the press release summarized in the Final Offering Memorandum), 21  elected to go forward with the
offering and a loan to Sunbeam. The decision to do so ultimately cost Morgan Stanley hundreds of millions of dollars,
dwarfing the fees received by it as Sunbeam's m&a advisor and the zero coupon bond underwriter.
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In accordance with my understanding of IB trade custom, any obligation owed by Morgan Stanley as bond underwriter,
was to the Sunbeam zero coupon convertible bondholders (who, as I understand it never sued Morgan Stanley) and not
to Coleman (Parent) who had both the means and the motivation to learn everything that Morgan Stanley knew about
Sunbeam but appears to have chosen not to.

F. The character of Sunbeam's press release of March 19, 1998

In the final operative section of his report (pp. 22-25), Mr. Horton characterizes Sunbeam's press release as materially
misleading and amounting to securities fraud. I leave it to counsel for the parties to do battle on what constitutes
securities fraud and by whom. More relevant, I suspect for purposes of Mr. Horton's analysis and my own, is: (i) what
Morgan Stanley learned from Arthur Andersen's March 19, 1998 comfort letter concerning Sunbeam's January-February
financial performance, and (ii) the extent to which that knowledge gave rise to any obligation on its part to Coleman
(Parent). I address these separately.

Starting with the time Morgan Stanley learned of Sunbeam's early 1998 declining financial performance, it began

to investigate the issue 22  through telephone conference call conversations with Sunbeam's management. In those
conversations, Sunbeam expressed confidence that its first quarter sales would exceed those of the corresponding quarter

in 1997 and that, at the top end of the range, such performance would be consistent with Wall Street estimates. 23

Sunbeam's Don Uzzi described volume levels from specific accounts and answered questions about them from Morgan

Stanley. 24  Sunbeam executives also fielded other questions drawn from lists that had been prepared by Morgan

Stanley. 25  At the conclusion of the process, armed with the belief that its due diligence and bring down due diligence

efforts had been prudent and appropriate 26  and with the inclusion of Skadden's press release on Sunbeam's behalf it

had requested of Sunbeam 27  summarized in its Final Offering Memorandum, Morgan Stanley went forward with the
zero coupon convertible offering - to its detriment.

Mr. Horton asserts that, in a number of respects, Sunbeam's press release failed to capture the gravity of the red flags set
forth in Arthur Andersen's March 19 comfort letter. Notably, however he fails to state that (i) Coleman (Parent) relied on
the content of that press release in going forward with the Sunbeam deal; (ii) he overlooks the fact that Coleman (Parent)
could have obtained the data in Andersen's comfort letter for itself and thereby known what Morgan Stanley knew; (iii)
he ignores the fact that had it wanted to, Coleman (Parent) could have had access to the same people at Sunbeam as those
to whom Morgan Stanley spoke; (iv) he avoids confronting the fact that the press release of which he complains was
Sunbeam's, not Morgan Stanley's and; (v) he fails to recognize that the disclosures by Morgan Stanley in the zero coupon
convertible offering were for the protection of the Sunbeam bondholders not for the benefit of Coleman (Parent).

Footnotes
1 The term “due diligence” is the investigation by an investor or its advisors of the accurate and complete character of the

target company's legal matters, its historic, current and projected financial statements, business and operations. Rosenbloom,
Due Diligence For Global Deal Making, Bloomberg Press, 2002, pp.3-12. See also Weston, Siu and Johnson, Takeovers,
Restructuring & Corporate Governance, Prentice-Hall, Inc., 2001, (Third Edition), p. 638.

2 Rosenbloom, footnote 1, supra, p. 3.

3 Triantis, Creating Successful Acquisition and Joint Venture Projects, Quorum Books, 1999, pp. 140-141.

4 Complaint, paragraph 15.

5 Complaint, paragraphs 15 and 17.

6 Complaint, paragraph 37.
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 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 8

7 See Section 7.1 of the Agreement and Plan of Merger dated as of February 27, 1998 among Sunbeam Corporation Laser
Acquisition Corp., CL Holdings, Inc., and Coleman (Parent) Holdings, Inc. Section 7.1 provides that only 50% of the Sunbeam
shares received by Coleman (Parent) could be sold in a period of six months from the closing date, with the full quotient of
such shares saleable only after nine months from such date.

8 Jerry Levin, who attended the third meeting on February 23, 1998 did so because he was probably in the best position to
evaluate Sunbeam's business plans for Coleman (Parent), Levin TR p. 182:6-8. Mr. Levin's noted that Sunbeam's earnings per
share for 1998 would likely be $1.99, Wall Street's estimate, which was less than Sunbeam was projecting in the Long Range
Plan, Levin TR p. 234: 9-23, and that the earnings projected in Sunbeam's long term business plan were a stretch and not
achievable. Levin TR pp. 256:1-4.

9 See deposition transcript of Glenn F. Dickes, pp. 109:22-25, 110:13-15. I am aware that MAFCO believes that rigorous due
diligence was appropriate in an m&a transaction like Panavision in which it sought control and that modest due diligence was
acceptable in a transaction like Sunbeam in which a minority interest, for investment purposes was obtained. Dickes TR. pp.
110:13 - 111:4, 112:14 - 114:1. In that regard, three points should be observed: (i) the Sunbeam transaction, a $2.0 billion deal
was dramatically larger than most acquisitions of control; (ii) the Panavision deal, in which MAFCO's due diligence efforts
resulted in a purchase price reduction, was materially smaller than the Sunbeam transaction, and that; (iii) where, as here,
Coleman (Parent) received close to $800 million in Sunbeam's restricted shares and only the limited rights and powers of a
minority stockholder, unable to materially impact Sunbeam's strategy or operations, prudence would have argued for a due
diligence inquiry of Sunbeam by Coleman (Parent) at least as rigorous as the one employed by MAFCO in the Panavision
transaction.

10 I understand that there appear to be no executed copies of this agreement but that the parties do not deny its operative effect.

11 Shea, Acquiring and Divesting Businesses, The McGraw-Hill Companies, 1999, pp. 450-451.

12 Scharf, Shea and Beck, Acquisitions, Sales, Buyouts & Takeovers, Prentice-Hall, 1991, pp. 157-158. While many of these
provisions are so standard as to be not negotiated at all, the parties will often negotiate the cutoff date depending on
the anticipated life and value of the information furnished. Confidentiality agreements usually describe what happens to
confidential material if the deal falls through, often by a requirement that the materials be returned by their recipients or
destroyed. Reed & LaJoux, The Art of M&A, McGraw-Hill, 1999, (Third Edition), p. 352.

13 The Coleman Company Inc. Board of Directors Minutes, February 25, 1998, p. 2.

14 See depositions transcripts of Alexandre Fuchs pp. 38: 7-16, 95: 5-97:14 and John Tyree p. 558: 5-17.

15 Levin, footnote 8, supra.

16 See page 2 of the Credit Suisse, First Boston fairness opinion of February 27, 1998 provided incident to its work in the
Sunbeam-Coleman transaction and, to the same effect, page 3 of Morgan Stanley's fairness opinion of the same date. See also
the model form of fairness opinion in Scharf, Shea and Beck, footnote 12, supra, p. 98.

17 Levin, TR. p. 234:17-23.

18 See Morgan Stanley's engagement letter with Sunbeam dated September 5, 1997, p 3.

19 See Levin TR pp. 229: 10-19.

20 See the expert report of George P. Fritz, dated December 7, 2004, pp. 27-29.

21 See Final Offering Memorandum p. 8.

22 See deposition transcripts of Ruth Porat, February 6, 2001, pp. 17:7-15, 29: 19-22; 37:5-14, 49:8-15; 49:25-50:5, and John
Tyree pp. 322:10-323:18, 342:8-22,402:8-403:2,412:6-22, 546:14-547:12-19, 549:14-550:3.

23 See SB 0018286 and deposition transcript of David Fannin, pp. 288:20-289:6.

24 Fannin TR. pp. 292:6-19,328:1-329:13.

25 See FUNB 016564-016567 and DPW000010, Fannin TR pp. 329:16 - 331:14.

26 Tyree TR. pp. 551:24- 552:12, 554:14-17.

27 Porat TR February 6, 2001, p. 38:14-22.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

VS. 

MORGAN STANLEY & CO., INC., 
Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO STRIKE 
MORGAN STANLEY & CO. IN CORPORA TED'S 

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 
IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT 

On December 10, 2004, Morgan Stanley & Co. Incorporated filed a 93-page, 332-

paragraph document asking the Court to enter hundreds of pretrial findings of fact in lieu of the 

ordinary presentation of proofs to the jury. Because Morgan Stanley's 332 proposed findings are 

an abuse of Florida's summary-judgment rule, the Comi should strike the document in its 

entirety or, in the alternative, should rule that Coleman (Parent) Holdings Inc. 's (CPH's) failure 

to controvert any specific proposed finding of fact will not constitute an admission of that fact. 1 

Rule l.510(d) of the Florida Rules of Civil Procedure authorizes trial courts to enter 

findings of fact at the summary-judgment phase of a case only if five conditions are met: 

• the comi's decision on the summary-judgment motion must not end "the whole 

case," Fla. R. Civ. P. l.510(d); 

• the findings must involve "material" facts, id.; 

• the material facts must "exist without substantial controversy," id.; 

Because the document has been filed under seal, it is not attached to this motion, but it is 
being provided to the Court separately. 
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• it must be "practicable" for the court to separate those material, uncontroverted 

facts from controverted ones, id.; and 

• those material, uncontroverted facts must "be admissible in evidence" at trial, Fla. 

R. Civ. P. l .510(e). 

Not only do Morgan Stanley's 332 proposed findings of fact fail these tests, but Morgan 

Stanley's entire pleading ignores the very purpose for establishing this rule - to promote 

judicial economy. 

Although the 93-page document that Morgan Stanley filed with its summary-judgment 

motion is captioned "Proposed Findings of Fact and Conclusions of Law in Support of Its Motion 

for Summmy Judgment," the bulk of the proposed findings have little or nothing to do with the 

arguments in Morgan Stanley's motion. That much is clear from the fact that the motion's 

argument section barely refers to these proposed findings. Morgan Stanley is misusing the 

summary-judgment rule to justify filing what amounts to a "mass" motion in limine or an out-of-

time, post-discovery request for admission - which attempts to bar CPH from offering at trial 

evidence on more than 300 discrete points. 

The goal of Rule 1.5 lO(d) is to promote judicial economy, so that some of the work 

necessary to resolve the summary-judgment motion can be put to use later in the proceedings. 

See National Union Fire Ins. Co. of Pittsburgh v. Myers Co. Group, 937 F. Supp. 276, 285 

(S.D.N.Y. 1996) (highlighting the need "to save time and expense and to simplify the trial"). 2 

Rule l .510(d) "tries to extract some usefulness from the comi's eff01i to discern whether factual 

2 When interpreting Rule l .510(d), Florida comis have relied on federal-comi 
interpretations of Federal Rule 56( d), which contains almost verbatim language. See, e.g., West 
Am. Ins. Co. v. Rauch, 412 So. 2d 956, 958 (Fla. 4th DCA 1982); Fontainebleau Hotel Corp. v. 
Young, 162 So. 2d 303, 305 (Fla. 3d DCA 1964). 
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disputes remain \:vhere a motion is denied, by capturing at least that portion of the issues that 

need not be tried, despite denial of the motion." Bruce J. Berman, Rule 1.510 Summary 

Judgment, in 4 Florida Practice: Civil Procedure � 510.6 (West 2005 ed.). Rule l.510(d) 

instructs the trial court to enter an order memorializing these findings of substantially 

uncontroverted facts and deeming them established. Thus, the trial can be streamlined to frame 

and narrow the triable issues of material fact that remain "actually and in good faith 

controverted." Fla. R. Civ. P. l.510(d); see Lovejoy Electronics, Inc. v. O'Berto, 616 F. Supp. 

1464, 1473 (N.D. Ill. 1985); Felix v. Sun Microsystems, Inc., No. 03-1304, 2004 WL 911303, at 

*7 (D. Md. Apr. 12, 2004). 

Morgan Stanley's proposed findings are contrary to the scheme established by Rule 

1.510. Morgan Stanley is not simply asking the Court to enter findings of uncontroverted facts 

that the Court might reach as it decides (and denies) the summary-judgment motion. Rather, 

Morgan Stanley wants the Court to enter 332 discrete factual findings ranging across the entire 

subject matter of the case, and far beyond. Such an untethered fact-finding procedure bears no 

relationship to the purposes of the summary-judgment rule. See Mendenhall v. Barber-Greene 

Co., 531 F. Supp. 947, 948 (N.D. Ill. 1981) (explaining that the rule "is not an independent 

provision permitting the singling out of limited issues on which the Court's advice may be 

obtained"). 

Indeed, even a cursory glance at the 332 paragraphs of fact findings that Morgan Stanley 

has proposed demonstrates the impracticability, indeed the futility, of trying to craft a Rule 

l.510(d) order here. The Rule instructs comis to distinguish "material facts [that] exist without 

substantial controversy" from facts that are immaterial or that "are actually and in good faith 

controve1ied" - but only if making those distinctions at the summary-judgment phase is 
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"practicable." Fla. R. Civ. P. l.510(d) (emphasis added). The "if practicable" exception 

protects comis from having to engage in the kind of "pretrial trial" that Morgan Stanley calls for 

here. From a practical point of view, CPH' s opposition brief will set f01ih the facts that actually 

are in dispute, and this Court will need to look no further than the parties' summary judgment 

briefs to resolve the material issues raised by Morgan Stanley's motion. 

CONCLUSION 

The Court should strike Morgan Stanley's Proposed Findings of Fact and Conclusions of 

Law in Supp01i of Its Motion for Summary Judgment. In the alternative, the Comi should rule 

that CPH's failure to respond to any specific proposed finding of fact will not be deemed an 

admission of that fact for purposes of this case. 

Dated: December 20, 2004 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

1192792 

Respectfully submitted, 

COLE;MAN (PARENT) HOLDINGS INC. 

\\ \ c�) ., '\� 
. \ \ \ \/ ' ,,, \f\ By. 

__ ;;_)).._·.· \,· , 

Orie ·l;if I ts Attorneys ' 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
..., .� .... ··"\ 

��!l1i�-���� 
Fax and Federal Express to all counsel on the attached list on this c ,_; day of 

JACK '�Cf\ROLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

COUNSEL LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

COLEMAN (PARENT) HOLDINGS INC. ,S MOTION TO STRIKE 
MORGAN STANLEY & CO. INCORPORA TED'S 

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 

IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT 

On December l 0, 2004, Morgan Stanley & Co. Incorporated filed a 93-page, 332-

paragraph document asking the Court to enter hundreds of pretrial findings of fact in lieu of the 

ordinary presentation of proofs to the jury. Because Morgan Stanley's 332 proposed findings are 

an abuse of Florida's summary-judgment rule, the Court should strike the document in its 

entirety or, in the alternative, should rule that Coleman (Parent) Holdings Inc.'s (CPH's) failure 

to controvert any specific proposed finding of fact will not constitute an admission of that fact. 1 

Rule l.5IO(d) of the Florida Rules of Civil Procedure authorizes trial courts to enter 

findings of fact at the summary-judgment phase of a case only if five conditions are met: 

• the court's decision on the summary-judgment motion must not end "the whole 

case," Fla. R. Civ. P. l.SlO(d); 

• the findings must involve "material" facts, id.; 

• the material facts must "exist without substantial controversy," id.; 

Because the docornent has been filed under seal, it is not attached to this motion, but it is 
being provided to the Court separately. 
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• it must be "practicable" for the court to separate those material, uncontroverted 

facts from controverted ones, id.:, and 

• those material, uncontroverted facts must "be admissible in evidence" at trial, Fla. 

R. Civ. P. 1.510(e). 

Not only do Morgan Stanley's 332 proposed findings of fact fail these tests, but Morgan 

Stanley's entire pleading ignores the very purpose for establishing this rule - to promote 

judicial economy. 

Although the 93-page document that Morgan Stanley filed with its summary-judgment 

motion is captioned "Proposed Findings of Fact and Conclusions of Law in Support of Its Motion 

for Summary Judgment," the bulk of the proposed findings have little or nothing to do with the 

arguments in Morgan Stanley's motion. That much is clear from the fact that the motion's 

argument section barely refers to these proposed findings. Morgan Stanley is misusing the 

summary-judgment rule to justify filing what amonnts to a ''mass" motion in limine or an out-of-

time, post-discovery request for admission - which attempts to bar CPH from offering at trial 

evidence on more than 300 discrete points. 

The goal of Rule l.510(d) is to promote judicial economy, so that some of the work 

necessary to resolve the summary-judgment motion can be put to use later in the proceedings. 

Sec National Union Fire Ins. Co. of Pittsburgh v. Myers Co. Group, 937 F. Supp. 276, 285 

(S.D.N.Y. 1996) (highlighting the need "to save time and expense and to simplify the trial"), 2 

Rule 1.510( d) ''tries to extract some usefulness from the court's effort to discern whether factual 

2 When interpreting Rule l.510(d), Florida courts have relied on federal-court 
interpretations of Federal Rule 56(d), which contains almost verbatim language, See, e.g., West 
Am. Ins. Co. v. Rauch� 412 So. 2d 956� 958 (Fla. 4th DCA 1982); Fontainebleau Hotel Corp. v. 
Young, 162 So. 2d 303, 305 (Fla. 3d DCA 1964). 

2 
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disputes remain where a motion is denied, by capturing at least that portion of the issues that 

need not be tried, despite denial of the motion." Bruce J. Bennan, Ruie 1.510 Summary 

Judgment, in 4 Florida Practice: Civil Procedure if 510.6 (West 2005 ed.). Rule l.510(d) 

instructs the trial court to enter an order memorializing these findings of substantially 

uncontroverted facts and deeming them established. Thus, the trial can be streamlined to frame 

and narrow the triable issues of material fact that remain "actually and in good faith 

controverted." Fla. R. Civ. P. 1.SIO(d); see Lovejoy Electronics, Inc. v. O'Berto, 616 F. Supp. 

1464, 1473 (N.D. Ill. 1985); Felix v. Sun Micro.systems, Inc., No. 03-1304, 2004 WL 911303, at 

*7 (D. Md. Apr. 12, 2004). 

Morgan Stanley's proposed findings are contrary to the scheme established by Rule 

1.51 O. Morgan Stanley is not simply asking the Court to enter findings of uncontroverted fact-s 

that the Court might reach as it decides (and denies) the summary�judgment motion. Rather, 

Morgan Stanley wants the Court to enter 332 discrete factual findings ranging across the entire 

subject matter of the case, and far beyond. Such an untethered fact-finding procedure bears no 

relationship to the purposes of the summary-judgment rule. See Mendenhall v. Barber-Greene 

Co., 531 F. Supp. 947, 948 (N.D. Ill. 1981) (explaining that the role "is not an independent 

provision permitting the singling out of limited issues on which the Court's advice may be 
• 

obtained"). 

Indeed, even a cursory glance at the 332 paragraphs of fact findings that Morgan Stanley 

has proposed demonstrates the impracticability, indeed the futilityt of trying to craft a Rule 

1.5 lO(d) order here. The Rule instructs courts to distinguish ''material facts [that] exist without 

substantial controversy" from facts that are immaterial or that "are actually and in good faith 

controverted'' - but only if making those distinctions at the summary-judgment phase is 

3 
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''practicable.,, Fla. R. Civ. P. 1.5 IO(d) (emphasis added). The "if practicable�' exception 

protects courts from having to engage in the kind of "pretrial triar1 that Morgan Stanley calls for 

here. From a practical point of view, CPH's opposition brief will set forth the facts that actually 

are in dispute, and this Court will need to look no further than the parties' summary judgment 

briefs to resolve the material issues raised by Morgan Stanley's rnotion. 

CONCLUSION 

The Court should strike Morgan Stanley's Proposed Findings of Fact and Conclusions of 

Law in Support of Its Motion for Summary Judgment. Jn the alternative, the Court should rule 

that CPH' s failure to respond to any specific proposed finding of fact will not be deemed an 

admission of that fact for purposes of this case. 

Dated: December 20, 2004 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

1192792 

Respectfully submitted� 

COL MAN (PARENT) HOLDINGS INC. 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

FaK and Federal Express to all counsel on the attached list on this l on-;; of 

�· 2004. 

ID�Jn...l."-'OLA 
Florida ar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684·5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Joseph lanno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McOurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

lfll 009/008 

COUNSEL LIST 
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#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant, 

����������������-'/ 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant, 

IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 

FLORIDA 

Case No. CA 03-5045 AI 

Case No. CA 03-5165 AI 

RE-NOTICE OF HEARING 

14J001/003 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

December 22, 2004 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD; 

Coleman (Parent) Holdings Inc.'s Motion to Strike Morgan Stanley & Co. Incorporated's 
Proposed Findings of Fact and Conclusions of Law in Support of Its Motion for Summary 
Judgment. 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 Al 
Notice of Hearing 

l4l 002/00:3 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

J. ,. 

Fax and Federal Express to all Counsel on the attached list, this :1. I day of �- • 

2004. 

-�-·-------

JACK SCAROLA 
FloridaBarNo.:16 40 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 

Fax: (561) 478-0754 
Attorney for CPH and MAPCO 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AT 
Notice of Hearing 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 

Suitel400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 

Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 

Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 

Washington, D.C. 20036-3206 
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.WEST PALM BEACH OFFICE: 

SEARC Y  
DENNEY 

SCAROLA 
BARNHART 

�SHIPL E'iA 

0TALLAHASSEE OFFICE: 

�139 PALM BEACH LAKES BLVD. 

NEST PALM BEACH, FLORIDA 33409 

THE TOWLE HOUSE 

517 NORTH CALHOUN STREET 

TALLAHASSEE, FL 32301-1231 

P.O. DRAWER 3626 

NEST PALM BEACH, FLORIDA 33402 P.O. DRAWER 1230 

TALLAHASSEE, FLORIDA 32302 

{561) 686-6300 
1-800-780-8607 
FAX: (561) 478-0754 

ATIORNEYS AT LAW: 

ROSALYN SIA BAKER-BARNES 

F. GREGORY BARNHART' 

LANCE BLOCK' 

EARL L. DENNEY, JR.' 

SEAN C. DOMNICK' 

JAMES W. GUSTAFSON, JR. 

JACK P. HILL 

DAVID K. KELLEY, JR.' 

WILLIAM B. KING 

DARRYL L. LEWIS' 

WILLIAM A. NORTON' 

DAVID J. SALES' 

JOHN SCAROLA' 

CHRISTIAN D. SEARCY' 

HARRY A. SHEVIN 

JOHN A. SHIPLEY Ill" 

CHRISTOPHER K. SPEED' 

KAREN E. TERRY' 

C. CALVIN WARRINER Ill' 

DAVID J. WHITE' 

'SHAREHOLDERS 

PARALEGALS: 

VI VIAN AYAN-TEJEDA 

LAURIE J. BRIGGS 

DEANEL.CADY 

DANIEL J. CALLOWAY 

EMILIO DIAMANTIS 

RANDY M. DUFRESNE 

DAVID W. GILMORE 

TED E. KULESA 

JAMES PETER LOVE 

CHRISTOPHER J. PILATO 

ROBERT W. PITCHER 

KATHLEEN SIMON 

STEVE M. SMITH 

WALTER A. STEIN 

BRIAN P. SULLIVAN 

KEVIN J. WALSH 

JUDSON WHITEHORN 

December 21, 2004 

Hon. Elizabeth T. Maass 
Palm Beach County Courthouse 
Room #11.1208 
205 North Dixie Highway 
West Palm Beach, FL 33401 

Re: Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Matter No.: 029986-230580 

Dear Judge Maass: 

(850) 224-7600 
1-888-549-7011 

FAX: (850) 224-7602 

Enclosed please find a copy of the following pleadings in advance of the Uniform 
Motion Calendar hearings scheduled for December 22, 2004 in the above-styled matter: 

CPH's Response to Morgan Stanley's Motion for Leave to Take Deposition of Donald 
R. Uzzi; 

CPH's Response to Morgan Stanley's Motion to Limit Expert Testimony and Expedite 
Expert Discovery; 

CPH's Motion to Strike MS' Proposed Findings of Fact and Conclusions of Law m 

Support of Its Motion for Summary Judgment and NOH. 

.Respectfulll'-1-
. 

Dictated But t�ol Signed By 

Jack Scarola To Expedite Delivery 
JACK SCAROLA 
JS/mep 
Enc. 
cc: Joseph Ianno, Esq. 

Thomas Clare, Esq. 
Mark Hansen, Esq. 
Jenner & Block LLP 

WWW.SEARCYLAW.COM 16div-009304



IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S RESPONSE TO 
MORGAN STANLEY'S MOTION TO LIMIT EXPERT TESTIMONY 

AND EXPEDITE EXPERT DISCOVERY 

Morgan Stanley has filed a motion asking this Court to enter an Order (1) limiting the 

number of expert witnesses to be called at trial in this case and (2) amending the October 14, 

2004 Scheduling Order to require each party to produce documents before the expert depositions 

without the necessity of a commission or subpoena. CPH objects to the first request but does not 

object to the protocol suggested in Morgan Stanley's second request - without prejudice to 

CPH's right to seek appropriate relief depending on the documents requested by Morgan Stanley. 

First, given that CPH has not even deposed Morgan Stanley's experts yet, it is premature 

to determine how many experts are appropriate. For example, Morgan Stanley complains that 

CPH has served tlu·ee different expert disclosures based on different damages theories, but there 

are multiple legal theories of damages under the laws potentially applicable to this case. So CPH 

is not in a position now to advise Morgan Stanley of which theory or theories of damages it will 

seek to present at trial, nor can CPH determine prior to the issuance of relevant legal rulings 

which theory or theories of damages this Court will allow CPH to present at trial. Moreover, 

Morgan Stanley's expert advances objections to a theory of damages adopted by one of our 

experts, which is a further reason why we are in no position to settle on one expert and one 

theory at this time. 
16div-009305



Because it is impossible at this time to determine how many experts will be needed at 

trial or which legal theories will be relevant, it is premature to limit the number of experts CPH 

may call at trial. Courts construing the federal rule that is substantially similar to the pertinent 

provision of Fla. R. Civ. P. 1.200 have held that "in no event at [the] pre-trial stage should 

witnesses be excluded because of mere numbers, without reference to the relevancy of their 

testimony." Padovani v. Bruchhausen, 293 F.2d 546, 550 (2d Cir. 1961); see also Cole 

Resources, Inc. v. Gulf & Western Industries, Inc., 865 F.2d 761, 769 (6th Cir. 1989) (limiting 

experts "because of mere numbers, without reference to the relevancy of their testimony," is an 

abuse of discretion). 

CPH questions whether it ever will be necessary for this Court to impose limitations on 

expert testimony. After all, this Court has limited this case to 15 trial days, and neither side is 

going to present unnecessary or cumulative expert testimony, given the limited amount of time 

available to present their evidence to the jury. CPH believes that this Court should allow the 

parties to utilize their allotments of the trial time as they see fit, but at a minimum, this Court 

should not impose limits on expert testimony without having a record on which to do so. 

Second, CPH does not object to Morgan Stanley's request for modification of the 

October 14, 2004 Scheduling Order, to require each party to produce documents on behalf of 

their respective testifying experts without a subpoena. However, given that CPH does not have 

the specific· document request Morgan Stanley is proposing, CPH takes no position on what 

documents need to be produced and requests that the Court make clear in its Order that only the 

protocol for producing documents presently is being addressed. The documents to be produced 

should be addressed first by the parties, subject to their respective rights to seek relief from the 

Comt m the event any of the requests for production are objectionable. 
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Dated: December 21, 2004 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

#1192289 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this :2 I day of 

____ , 2004. 

JACK SCAROLA / 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

COUNSEL LIST 
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IL/Ll/LVV'I l'l . '11 r,�.� 14J001/004 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

CASE NO. CA 03-5045 Al 

COLEMAN (PARENT) HOLDINGS INC.'S RESPONSE TO 
MORGAN STANLEY'S MOTION FOR LEAVE TO TAKE 

DEPOSITION OF DONALD R. UZZI 

Morgan StHilley has filed a motion seeking leave to take the deposition of Donald R. 

Uzzi, a former officer of Sunbeam, despite the expiration of the November 24, 2004 discovery 

cut-off. Given that this litigation has been pending since May 2003, and given that Morgan 

Stanley has known about Uzzi's role in the underlying events since the beginning, CPH 

questions whether Morgan Stanley could have sought Uzzi's deposition sooner. Nonetheless, 

CPH will not object to the Uzzi deposition, but CPH respectfully requests that the Court make its 

Order subject to the following conditions : (1) the deposition must take place within 10 days; and 

(2) the fact that the deposition will go forward will not preclude CPH from seeking to bar Uzzi's 

testimony � on the grounds of unfair surprise or prejudice in addition to the usual evidentiary 

grounds - if CPH determines that there is a well-founded basis for doing so. 
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Dated: December 21, 2004 

Jerold s_ Solovy 
Ronald L. Manner 

Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

# 1192268 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

By: 
On

e� John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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141003/004 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
· -

Fax and Federal Express to all counsel on the attached list on this '2 1 J day of 

_____ , 2004. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et aL 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A, Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chjcago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P .L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

� 004/01)4 

COUNSEL LIST 
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COLEMAN (PARENT) HOLDINGS INC., Plaintiff, v...., 2004 WL 4979332...
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2004 WL 4979332 (Fla.Cir.Ct.) (Trial Motion, Memorandum and Affidavit)
Circuit Court of Florida,

Fifteenth Judicial Circuit.
Palm Beach County

COLEMAN (PARENT) HOLDINGS INC., Plaintiff,
v.

MORGAN STANLEY & CO., INC., Defendant.

Case No. CA 03-5045 AI.
December 21, 2004.

Coleman (Parent) Holdings Inc.'s Motion to Strike Morgan Stanley & co. Incorporated's Proposed
Findings of Fact and Conclusions of Law in Support of Its Motion for Summary Judgment

On December 10, 2004, Morgan Stanley & Co. Incorporated filed a 93-page, 332-paragraph document asking the Court
to enter hundreds of pretrial findings of fact in lieu of the ordinary presentation of proofs to the jury. Because Morgan
Stanley's 332 proposed findings are an abuse of Florida's summary-judgment rule, the Court should strike the document
in its entirety or, in the alternative, should rule that Coleman (Parent) Holdings Inc.'s (CPH's) failure to controvert any

specific proposed finding of fact will not constitute an admission of that fact. 1

Rule 1.510(d) of the Florida Rules of Civil Procedure authorizes trial courts to enter findings of fact at the summary-
judgment phase of a case only if five conditions are met:
• the court's decision on the summary-judgment motion must not end “the whole case,” Fla. R. Civ. P. 1.510(d);

• the findings must involve “material” facts, id.;

• the material facts must “exist without substantial controversy,” id.;

• it must be “practicable” for the court to separate those material, uncontroverted facts from controverted ones, id.; and

• those material, uncontroverted facts must “be admissible in evidence” at trial, Fla. R. Civ. P. 1.510(e).

Not only do Morgan Stanley's 332 proposed findings of fact fail these tests, but Morgan Stanley's entire pleading ignores
the very purpose for establishing this rule - to promote judicial economy.

Although the 93-page document that Morgan Stanley filed with its summary-judgment motion is captioned “Proposed
Findings of Fact and Conclusions of Law in Support of Its Motion for Summary Judgment,” the bulk of the proposed
findings have little or nothing to do with the arguments in Morgan Stanley's motion. That much is clear from the fact
that the motion's argument section barely refers to these proposed findings. Morgan Stanley is misusing the summary-
judgment rule to justify filing what amounts to a “mass” motion in limine or an out-of-time, post-discovery request for
admission -- which attempts to bar CPH from offering at trial evidence on more than 300 discrete points.

The goal of Rule 1.510(d) is to promote judicial economy, so that some of the work necessary to resolve the summary-
judgment motion can be put to use later in the proceedings. See National Union Fire Ins. Co. of Pittsburgh v. Myers
Co. Group, 937 F. Supp. 276, 285 (S.D.N.Y. 1996) (highlighting the need “to save time and expense and to simplify the
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trial”). 2  Rule 1.510(d) “tries to extract some usefulness from the court's effort to discern whether factual disputes remain
where a motion is denied, by capturing at least that portion of the issues that need not be tried, despite denial of the
motion.” Bruce J. Berman, Rule 1.510 Summary Judgment, in 4 Florida Practice: Civil Procedure 510.6 (West 2005 ed.).
Rule 1.510(d) instructs the trial court to enter an order memorializing these findings of substantially uncontroverted facts
and deeming them established. Thus, the trial can be streamlined to frame and narrow the triable issues of material fact
that remain “actually and in good faith controverted.” Fla. R. Civ. P. 1.510(d); see Lovejoy Electronics, Inc. v. O'Berto,
616 F. Supp. 1464, 1473 (N.D. Ill. 1985); Felix v. Sun Microsystems, Inc., No. 03-1304, 2004 WL 911303, at *7 (D. Md.
Apr. 12, 2004).

Morgan Stanley's proposed findings are contrary to the scheme established by Rule 1.510. Morgan Stanley is not simply
asking the Court to enter findings of uncontroverted facts that the Court might reach as it decides (and denies) the
summary-judgment motion. Rather, Morgan Stanley wants the Court to enter 332 discrete factual findings ranging
across the entire subject matter of the case, and far beyond. Such an untethered fact-finding procedure bears no
relationship to the purposes of the summary-judgment rule. See Mendenhall v. Barber-Greene Co., 531 F. Supp. 947, 948
(N.D. Ill. 1981) (explaining that the rule “is not an independent provision permitting the singling out of limited issues
on which the Court's advice may be obtained”).

Indeed, even a cursory glance at the 332 paragraphs of fact findings that Morgan Stanley has proposed demonstrates the
impracticability, indeed the futility, of trying to craft a Rule 1.510(d) order here. The Rule instructs courts to distinguish
“material facts [that] exist without substantial controversy” from facts that are immaterial or that “are actually and in
good faith controverted” -- but only if making those distinctions at the summary-judgment phase is “Fpracticable.” Fla.
R. Civ. P. 1.510(d) (emphasis added). The “if practicable” exception protects courts from having to engage in the kind of
“pretrial trial” that Morgan Stanley calls for here. From a practical point of view, CPH's opposition brief will set forth
the facts that actually are in dispute, and this Court will need to look no further than the parties' summary judgment
briefs to resolve the material issues raised by Morgan Stanley's motion.

CONCLUSION

The Court should strike Morgan Stanley's Proposed Findings of Fact and Conclusions of Law in Support of Its Motion
for Summary Judgment. In the alternative, the Court should rule that CPH's failure to respond to any specific proposed
finding of fact will not be deemed an admission of that fact for purposes of this case.

Footnotes
1 Because the document has been filed under seal, it is not attached to this motion, but it is being provided to the Court

separately.

2 When interpreting Rule 1.510(d), Florida courts have relied on federal-court interpretations of Federal Rule 56(d), which
contains almost verbatim language. See, e.g., West Am. Ins. Co. v. Rauch, 412 So. 2d 956, 958 (Fla. 4th DCA 1982);
Fontainebleau Hotel Corp. v. Young, 162 So. 2d 303, 305 (Fla. 3d DCA 1964).

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

ORDER GRANTING MORGAN STANLEY'S 

MOTION FOR LEAVE TO TAKE DEPOSITION OF DONALD R. UZZI 

THIS CAUSE having come before the Court on December 22, 2004 upon Morgan 

Stanley's Motion for Leave to Take Deposition of Donald R. Uzzi, and the Court having heard 

argument of counsel, and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

1. Morgan Stanley's Motion for Leave to Take Deposition of Donald R. Uzzi is 

day of December, 2004. 

ELIZABETH T. MAASS 
Circuit Court Judge 

WPB#587529.6 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 3340 1 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

Mark C. Hansen 
Rebecca Beynon 
KELLOG, HUBER 

Sumner Square 
16 15 M Street, N.W., Suite 400 
Washington, D.C. 20036 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2 139 Palm Beach Lakes Boulevard 
West Palm Beach, Fl 33409 

Jerold S. Solovy 
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One IBM Plaza 
Suite 4400 
Chicago, I1 606 1 1  
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Order Granting Morgan Stanley's Motion for Leave 

to Take Deposition of Donald R. Uzzi 
Page2 
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Sherry, Bridget E. 

om: 

Sent: 

To: 

Kimberly Chervenak [kchervenak@kirkland.com] 

Thursday, December 23, 2004 4:05 PM 

#MS-Coleman - K&E 

Subject: Fw: Morgan/Coleman - 12/22 Orders 

----- Forwarded by Kimberly Chervenak/Washington DC/Kirkland-Ellis on 12123/2004 03:05 PM -----

"Dillard, Joyce" <JDillard@CarltonFields.com> "Kimberly Chervenak" <kchervenak@kirkland.com>, "Lawrence Bemis" 

Page 1of1 

To <LBemis@kirkland.com>, "Thomas Clare" <tclare@kirkland.com>, "lanno, Joseph" 

12/23/2004 12:19 PM 
<Jlanno@CarltonFields.com> 

cc 

Subject Morgan/Coleman - 12/22 Orders 

Attached please find Order Specially Setting Hearing for 1/21/05 on 

M/T/Limit Expert Testimony and Order Granting M/F/Leave to Take Depo of 

Uzzi, in part. 

Joyce Dillard, CLA 

Paralegal 

Carlton Fields, P.A. 

Lakeview Avenue, Suite 1400 

Palm Beach, Florida 33401 

\�vL) 650-8027 direct dial 
(561) 659-7368 facsimile 

E-mail: jdillard@carltonfields.com 

www.carltonfields.com 

*********************************************************** 

The information contained in this communication is 

confidential, may be attorney-client privileged, may 

constitute inside information, and is intended only for 

the use of the addressee. It is the property of 

Kirkland & Ellis LLP or Kirkland & Ellis International LLP. 

Unauthorized use, disclosure or copying of this 

communication or any part thereof is strictly prohibited 

and may be unlawful. If you have received this 

communication in error, please notify us immediately by 

return e-mail or by e-mail to postmaster@kirkland.com, and 

destroy this communication and all copies thereof, 

including all attachments. 
*********************************************************** 

01/03/2005 
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IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

---------------
I 

ORDER SPECIALLY SETTING HEARING 

THIS CAUSE having come before the Court, it is hereby 

ORDERED AND ADJUDGED that hearing on Defendant Morgan Stanley & Co., 

Incorporation's Motion to Limit Expert Testimony and Expedite Expert Discovery is 

specially set before the Honorable Elizabeth T. Maass on January 21, 2005, at 3:00 p.m., in 

Courtroom 1 lA, 205 N. Dixie Hwy, WPB, FL 33401. It is further 

ORDERED AND ADJUDGED that the attorneys/parties must submit to the Court 

one ( 1) week before the hearing: 

1. copies of all relevant pleadings; 

2. a copy of any memorandum of law; and 

3. copies of all case law authority. 

This hearing shall not be canceled unless the issues of this motion have been settled, 

and an order entered, or the motion withdrawn. 

DONE AND ORDERED in West Palm Be , palm Beach County, Florida this 1' ')---
day of December, 2004. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

1 

Circuit Court Judge 
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Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, II 60611 

Mark C. Hansen, Esq. 

1615 M Street, NW, Suite 400 

Washington, DC 20036 

000192 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 

entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 

Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 

Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 

[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SPANISH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 

derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 

Adrninistrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 

33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dias habiles despues de recibir esta [describa la 

notificaci6n]; si tiene incapacidad de oir 6 hablar llame al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki Infirn, ki bezwen ninp6t akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 

koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte ko6dinate ADA ya nan Biro AdrninistratifTribinal nan cite 

Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 

telefonn-nan Se (561) 355-4380, rele de (2) jou de le OU resevwa ( notis Sa-a]; si OU bebe OU byen SOUd rele 

1-800-955-8771. 

FRENCH 

Si YOUS etes infirme, et en besoin de n'importe accommodation pour pouvoir participer a ces procedures, vous pouvez 

gratuitement recevoir, certains services. S 'il-vous-plait contactez le coordinateur du Bureau Adrninistratif du Tribunal 

de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, nurnero de 

telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 

appelez 1-800-955-8771. 
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DEC-23-2004 03:26 JENNER BLOCK 312 527 0484 

lN THE FIFTEENTH nIDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO .• INC., 
Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S 
MOTlON FOR TEMPORARY RELIEF FROM 
PROVISION lN SEPTEMBER 15, 2004 O'RDER 

Coleman (Parent) Holdings lnc. ("CPH") respectfully requests that this Court grant CPH 

temporary relief from the provision in the Court's September 15, 2004 Order requiring the 

parties to simultaneously file redacted and unredacted versions of pleadings. In support of this 

motion, CPH states as follows: 

1 . On December 23, 2004, CPH is filing a summary judgment response brief 

exceeding 80 pages, and the Sl.1pporti11g materials for that brief are contained in a 12-volume 

appendix. Because those filings contain documents that have been designated as confidential, 

CPH. is filing those documents under seal. 

2. Under this Court's September 15 Order, a redacted version of these filings also is 

to be filed. But given the vast amount of materials involved, and the short amount of tirne in 

which CPH has had to prepare its summary judgment filings, CPH respectfully requests that this 

Court temporarily relieve it of that obligation. CPH also requests this relief because many of the 

documents that are designated as confidential probably need not be, and thus, it would be more 

efficient to file: the: redacted version after this Court resolves any confidentiality disputes to 

which the parties cannot reach agreement. 

For the foregoing reasons, CPH respectfully requests temporary relief from the provision 

P.02 
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DEC-23-2004 03:26 JENNER BLOCK 312 527 0484 

of the Court's September 15 Order requiring the filing of a redacted version of CPH's si1romary 

judgment papers, until after any confidentiality disputes concerning those papei:s are resolved by 

this Court. 

Dated: December 23. 2004 

Jerold S. Solovy 
Ronald L. Mam1er 
J e:ffrey T. Shaw 
JENNER & BLOCK LLP 
One Il3M Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

#) )93904 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

By:_: ____ ,,__/_··��"'-
One oflts Attorneys/ 

John Scarola 

SEARCY DENNEY SCAROLA 
BARNHART & SHIPLEY P.A. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 33402�3626 
(561) 686�6300 

2 
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DEC-23-2004 03:27 JENNER BLOCK 312 527 0484 

CERTIFICATE OF SERVICE. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

rf) 
Fax and Overnight Courier to all counsel on the attached list on this 2.3 · day of 

�\.her, 2004. 

JACK SCAROLA 7 
Florida Bar No.: 169440 . 

Searcy Denney Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach. FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 

P.04 
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DEC-23-2004 03:27 JENNER BLOCK 

Joseph lanno, Jr., Esquire 
Carlton Fields. et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Swnner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

COUNSEL LIST 

312 527 0484 P.05 
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DEC-23-2004 03:27 JENNER BLOCK 

#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiffs, 

vs. 

MORGAN STANLEY & CO,. INC. 
Defendant. 

�������������--/ 
MORGAN STANLEY SENIOR FUNDING, 

INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 

312 527 0484 

IN THE CIRCUIT COURT OF Tiffi 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005045 AI 

CASE NO. CA 03-5165 AI 

NOTICE OF FU.ING PLEADING UNDER SEAL 

COLEMAN (PARENT) HOLDINGS JNC. hereby gives notice of the filing of 

COLEMAN .(PARENT) HOLDINGS INC.1S Response in Opposition to Morgan Stanley's 

Motion for Summary Judgment, Filed under Seal on this date. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
. 

,.... 

Fax and Overnight Courier to all counsel on the attached list on this -::2 ""2> day of ./.Sl.<.4-, 

2004. 

P.06 
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JENNER BLOCK 

Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Notice Of Filing Pleading Under Seal 
Case No.: 2003 CA 005045 Al 

Joseph lanno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 

Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland ai1d Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen 
Todd & Evans, P .L.L .C . 

Sumner Square 
1615 M. Street, N.W. #400 
Washington. DC 20036� 3206 

COUNSEL LIST 

2 

312 527 0484 P.07 

16div-009326



IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

MORGAN STANLEY & CO. INC., 

Petitioner, CASE NO: 
--------

L.T. CASE NO: 03 CA-005045 AI 

v. 

COLEMAN (PARENT) HOLDINGS, INC., 

Respondent. 
I 

-----------------

PETITIONER'S MOTION TO EXPEDITE PROCEEDING 

Petitioner, Morgan Stanley & Co., Incorporated ("Morgan Stanley"), by and 

through undersigned counsel, respectfully requests that this Court expedite the 

proceedings in this case for the following compelling reasons: 

1. Morgan Stanley has brought a Petition for Writ of Certiorari to 

overturn an order of the trial court granting Respondent Coleman (Parent) 

Holdings, Inc.' s ("CPH") Motion to Amend Its Complaint to Seek Punitive 

Damages. The trial court's order improperly exposes Morgan Stanley to liability 

for punitive damages without a legal basis for such exposure. Morgan Stanley is 

therefore entitled to review by this court, prior to being subjected to this liability. 

Globe Newspaper Co. v. King, 658 So. 2d 518, 520 (Fla. 1995). 

WPB#587926. l 16div-009327



2. The complaint below alleges fraud, conspiracy, aiding and abetting 

fraud, and negligent misrepresentation and arises out of a two billion dollar New 

York commercial transaction: a merger agreement between two sophisticated New 

York domiciled corporations; entered into and closed in New York; and governed 

by New York law. It is based upon alleged misrepresentations made in New York; 

relied upon in New York; and in violation ofNew York law. 

3. On August 11, 2004, the trial court issued an order holding that New 

York substantive law applies to CPR' s fraud and negligence claims. Coleman 

(Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc., No. 03-5045 AI (Fla. 15th 

Cir. Ct. order filed Aug. 11, 2004). 

4. CPR thereafter filed a motion to amend its complaint to seek punitive 

damages in the trial court. The trial court granted CPR's motion and in so doing, 

misinterpreted and failed to correctly apply New York law to test the sufficiency of 

CPR's pleadings and entitlement to punitive damages. Coleman (Parent) Holdings, 

Inc. v. Morgan Stanley & Co., Inc., No. 03-5045 AI (Fla. 15th Cir. Ct. order filed 

Nov. 19, 2004). As fully set forth in the petition for writ of certiorari, the trial 

court's order departs from the essential requirements of law and should be reversed 

because of the trial court's failure to correctly apply New York law. 

5. A six-week jury trial is scheduled to begin in this case on February 18, 

2004. As it presently stands, CPR will be permitted to present evidence and argue 

2 
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the issue of Morgan Stanley's liability for punitive damages during this trial. W.R. 

Grace & Co. v. Waters, 638 So. 2d 502 (Fla. 1994). Prompt resolution of this 

petition for writ of certiorari will be necessary to prevent irreparable injury and 

prejudice that will be suffered by Morgan Stanley if the trial proceeds before this 

Court's determination of this petition. The Florida Supreme Court has recognized 

that a party has a right not to be subjected to a punitive damages claim or financial 

worth discovery until the plaintiff can prove a reasonable evidentiary basis exists 

for the imposition of such damages. Globe Newspaper Co. v. King, 658 So. 2d 

518, 520 (Fla. 1995). CPH failed to make such a showing in this case and it is 

therefore imperative that certiorari review be granted prior to commencement of 

the trial. 

6. If the normal appellate schedule is followed, this case will proceed to 

trial while the petition for writ of certiorari is pending. CPH will thus be permitted 

to present evidence and argument attempting to prove that punitive damages are 

appropriate in this case. If CPH is permitted to present such evidence and 

argument before the disposition of this petition, the jury inevitably will be 

confronted with evidence which is unnecessary and improper to prove Morgan 

Stanley's liability for the causes of actions alleged in the complaint and which is 

wholly prejudicial to Morgan Stanley. Such evidence will cause substantial and 

avoidable harm to the validity of the proceedings. 

3 
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7. As set forth above, as a practical matter, the disposition of this petition 

for writ of certiorari will have a profound effect on the parties' preparation for trial 

and the evidence and argument presented in the underlying trial. An expedited 

proceeding in this case will eliminate this risk. 

CONCLUSION 

For the foregoing reasons, Morgan Stanley requests that this Court expedite 

Morgan Stanley's Petition for Writ of Certiorari. 

KIRKLAND & ELLIS LLP 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis 

Florida Bar No. 618249 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Respectfully submitted, 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, Florida 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

B�� Thomas E. Warner 
Florida Bar No: 176725 
Joseph Ianno, Jr. 
Florida Bar No: 655351 
Christine R. Dean 
Florida Bar No. 5693 72 

Attorneys for Petitioner, Morgan Stanley & Co. Incorporated 
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CERTIFICATE OF COMPLIANCE 

The undersigned hereby certifies that this Motion to Expedite Proceeding 

complies with the Times New Roman, 14-point font requirements of Fla. R. App. 

P. 9.100. 

5 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished by Federal Express (pursuant to an agreement between the parties) to all 

counsel of record listed below and by facsimile to Jerold S. Solovy and Michael 

� 
Brody on this � 7 day of December 2004. 

Jack Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
Michael Brody, Esq. 
JENNER & BLOCK, LLC 

One IBM Plaza 
Suite 400 
Chicago, IL 60611 
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CARLTON FIELDS 
ATTORNEYS AT LAW 

Joseph lanno, Jr. 
Shareholder 
Phone (Direct) (561 ) 650-8008 
jiann@carltonlields.com 

Michael T. Brody, Esq. 
Jenner & Block LLP 
One IBM Plaza 
330 N. Wabash, Suite 4400 
Chicago, IL 60611 

December 27, 2004 

ATLANTA 
MIAMI 

ORLANDO 

ST. PETERSBURG 
TALLAHASSEE 

TAMPA 

WEST PALM BEACH 

Esperanto 
222 Lakeview Avenue, Suite 1400 
West Palm Beach, Florida 3340 l-6149 
P.O. Box 150 
West Palm Beach, Florida 33402-0150 

561.659.7070 
561.659.7368 lax 
www.carl tonlields.com 

VIA FACSIMILE 
AND FEDERAL EXPRESS 

Re: Coleman (Parent) Holdings Inc. v Morgan Stanley & Co. Inc. 

Dear Mike: 

Enclosed please find a copy of Morgan Stanley's Motion to Stay Proceedings Pending 
Appeal. Please contact me if there is a way to resolve this motion without the necessity of a 
hearing. 

Sincerely, 

/jed 

Enclosure 

cc: Jack Scarola, Esq. (w/encl. via Federal Express) 
Thomas Clare, Esq. (w/encl. via Federal Express) 
Rebecca Beynon, Esq. (w/encl. via Federal Express) 
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27/12 2004 16:27 FAX 15616508022 CARLTON FIELDS-WPB 
- -- ----- ---·-- -· -· ----------

IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

MORGAN STANLEY & CO. INC., 

Petitioner, CASE NO: -�-�----

L. T. CASE NO: 03 CA-005045 AI 

v. 

COLEMAN (PARENT) HOLDINGS, INC., 

Respondent. : 

PETITIONER'S MOTION TO EXPEDITE PROCEEDING 

141002/007 

Petitioner, Morgan Stanley & Co., Incorporated (''Morgan Stanley"), by and 

through undersigned counsel, respectfully requests that this Court expedite the 

proceedings in this case for the following compelling reasons: 

' 

1. Morgan Stanley has brought a Petition for Writ of Certiorari to 

overturn an order of the trial court granting Respondent Coleman (Parent) 

Holdings, Inc. ·s :("CPH") Motion to Amend Its Complaint to Seek Punitive 

Damages. The trial courfs order improperly exposes Morgan Stanley to liability 

for punitive d�ges without a legal basis for such exposure. Morgan Stanley is 

therefore entitled: to review by this court, prior to being subjected to this liability. 

Globe Newspaper.Co. v. King, 658 So. 2d 518, 520 (Fla. 1995). 

WPB1¥587926-l 
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27/12 2004 16:27 FAX 15616508022 
141003/007 

2. The complaint below alleges fraud, conspiracy, aiding and abetting 

fraud, and negligent misrepresentation and arises out of a two billion dollar New 

York commercial transaction: a merger agreement between two sophisticated New 

York domiciled corporations; entered into and closed in New York; and governed 

I 

by New York law. It is based upon alleged misrepresentations made in New York; 

relied upon in New York; and in violation of New York law. 

3. On August 11, 2004, the trial court issued an order holding that New 

York substantive law applies to CPHts fraud and negligence claims. Coleman 

(Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc., No. 03-5045 AI (Fla. 15th 

Cir. Ct. order filed Aug. 11, 2004). 

4. CPR :thereafter filed a motion to amend its complaint to seek punitive 

damages in the trial court. The trial court granted CPH's motion and in so doing, 

misinterpreted and failed to correctly apply New York law to test the sufficiency of 

CPH's pleadings �d entitlement to. punitive damages. Coleman (Parent) Holdings, 
I 

Inc. v. Morgan Sianley & Co., Inc., No. 03-5045 AI (Fla. 15th Cir. Ct. order filed 

Nov. 19, 2004). 1 As fully set forth in the petition for writ of certiorari, the trial 

court's order departs from the essential requirements of law and should be reversed 

because of the tri3J court's failure to correctly apply New York law. 

5. A six-weekjmy trial is scheduled to begin in this case on February 18, 

2004. As it presently stands> CPH will be permitted to present evidence and argue 

2 
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the issue of Morgari Stanley's liability for punitive damages during this trial. W.R. 

Grace & Co. v. Waters, 638 So. 2d 502 (Fla. 1994). Prom.pt resolution of this 

. 
petition for writ of certiorari will be necessary to prevent irreparable injury and 

prejudice that will be suffered by Morgan Stanley if the trial proceeds before this 

Court's determination of this petition. The Florida Supreme Court has recognized 

that a party has a right not to be subjected to a punitive damages claim or financial 

worth discovery until the plaintiff can prove a reasonable evidentiary basis exists 

for the imposition of such damages. Globe Newspaper Co. v. King, 658 So. 2d 

518� 520 (Fla. 1995). CPH failed to make such a showing in this case and it is 

therefore imperati:"'e that certiorari review be granted prior to commencement of 

the trial. 

6. If the normal appellate schedule is followed, this case will proceed to 

trial while the petition for writ of certiorari is pending. CPH will thus be permitted 

to present eviden;ce and argument attempting to prove that punitive damages are 

appropriate in this case. If CPH is pennitted to present such evidence and 

argument before the disposition of this petition, the jury inevitably will be 

confronted with .·evidence which is unnecessary and improper to prove Morgan 

Stanley's liabilitY for the causes of actions alleged in the complaint and which is 

wholly prejudicial to Morgan Stanley. Such evidence will cause substantial and 

avoidable hann to the validity of the proceedings. 

3 

16div-009336



27/12 2004 16:29 FAX 15616508022 CARLTON FIELDS-WPB 
- - -· ·-·- - ·-·--- - - - ------ -- - 141005/007 

7. As _set.forth above, as a practical matter, the disposition of this petition 
' ' 

for writ of certioran will have a profound effect on the parties' preparation for trial 

and the evidence and argument presented in the underlying trial. An expedited 

proceeding in this case will eliminate this risk. 

CONCLUSION 

For the foregoing reasons, Morgan Stanley requests that this Court expedite 

Morgan Stanley's !Petition for Writ of Certiorari. 

KIRKLAND & ELLIS LLP 
Thomas D. Yannucci, P.C. 
Lawrence P. Bemis 

Florida Bar No. 618249 
655 15th Street, N:W., Suite 1200 
Washington, D.c; 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Respectfully submitted, 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach) Florida 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

B�� Thomas E. Warner 
Florida Bar No: 176725 
Joseph Ianno, Jr. 
Florida Bar No: 655351 
Christine R Dean 
Florida Bar No. 569372 

Attorneys for Petitioner, Morgan Stanley & Co. Incorporated 
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{;ERTIFICATE OF COMPLI�CE 

�006/007 

The undersigued hereby certifies that thls Motion to Expedite Proceeding 

complies with the Times New Roman, 14-point font requirements of Fla. R. App. 

P. 9.100. 

5 
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27/12 2004 16:29 FAX 15616508022 
141007 /007 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

furnished by Feder� Express (pursuant to an agreement between the parties) to all 

counsel of record listed below and by facsimile to Jerold S. Solovy and Michael 
:� 

Brody on this � 7 day of December 2004. 

Jack Scarola, Esq: 
SEARCY, DEN�Y, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach1Lakes Blvd. 
West Palm Beac� FL 33409 

Jerold S. Solovy, 1Esq. 
Michael Brody, E;sq. 
JENNER & BLOCK, LLC 
One IBM Plaza · 

Suite 400 
Chicago, IL 606l 1 
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CARLTON FIELDS, P.A. 

ESP ERAN TE 
222 LAKEVIEW AVENUE, SU1TE 1400 

WEST PALM BEACH, FLORlDA 33401·6149 

Date; December 27, 2004 

To: Jerold Solovy/Micha.el Brody 

Thomas Clare 
Rebecca Beyno:n!Mark Han.sen 

From: Joyce Dillard. CLA 

Client/Matter No.: 47817/14092 

ATTORNEYS AT LAW 

MAILING ADDRESS 
P.O. BOX 150, WESTPAL"M BEACH, FL 33402..0150 

TEL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

I Phone Number I Fax Number" 

(312) 222-9350 (312) 840-7711 

(202) 879-5993 (202) 879-5200 

(202) 326-7900 (202) 326-7999 

(561) 659-7070 (561) 659-7368 

Employee No.: 

Total Number of Pa2eii Being Transmitted, Includin2 Cover Sheet: 7 

Message: 
Morgan Stanley & Co.", Inc. v. Coleman 

To follow please find a copy of Morgan Stanley's Motion to Expedite Proceeding. 

1410011007 

Cl Original to follow Vut Regular Mtlil D Original will Not be Sent fi Original wilJ follow via Overnight Courier 

••*****•*•*******************'************************************************************************** 

The information contained in this !hcsimi1e message is l'.llIOmcy privileged end conficlential information intended only for the use of the individual or entity named above. If the reader of thi� message is not the intended recipient, yi;it1 are hereby notifiec.l that any dissemina6on, distribution or copy of 1his rommth'lication is strictly prol1il;>iled. 1f you have Tc:cci\led this communication in error, plense inrrru:diaiely notify us by telephon� (if ]QTllJ 
distance, please call collllCt) and rewm the original meli!lll.ge ro us at the shove a<ldrcs,; via the U.S. Postal SeJVice. Thank you. 

*••••***•••·�***�·�··•**$•++••�*·��+�*····�·•***•�*••***··�······�·*••••••****�*�***$+�····*••••••••••** 

IF THER.E ARE ANY PR.OBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT; 

(561} 659-7070 

TELECOPIEROPERATOR: ��-�
�-�-��-��-�-��-����-��-� 

WPB-#566767..3 CARLTON FIELDS, P.A. 

TAMPA ORLANDO TALLAHASSEE WEST P AIM BEACH ST. P!:ITERSBIJRG MIAMl 
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Sherry, Bridget E. 

rrom: Thomas Clare [tclare@kirkland.com] 

Sent: Monday, December 27, 2004 5:53 PM 

To: #MS-Coleman - K&E 

Subject: Fw: Scanned document <7 pages -202 KB> -- 12/27 /2004 4:38: 19 PM 

20041227 MS Motion to Expedite Proceedings 

*********************************************************** 

The information contained in this communication is 

confidential, may be attorney-client privileged, may 

constitute inside information, and is intended only for 

the use of the addressee. It is the property of 

Kirkland & Ellis LLP or Kirkland & Ellis International LLP. 

Unauthorized use, disclosure or copying of this 

communication or any part thereof is strictly prohibited 

and may be unlawful. If you have received this 

communication in error, please notify us immediately by 

return e-mail or by e-mail to postmaster@kirkland.com, and 

destroy this communication and all copies thereof, 

including all attachments. 
*********************************************************** 

01/06/2005 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MOTION TO STAY PROCEEDINGS PENDING APPEAL 

Pursuant to Rule 9.310 of the Fla. R. App. P., Defendant, Morgan Stanley & Co. 

Incorporated ("Morgan Stanley"), hereby moves to stay the Court's Order Granting Plaintiffs 

Motion to Amend Its Complaint to Seek Punitive Damages and all proceedings in this matter, or 

alternatively all proceedings regarding punitive damages, so that Morgan Stanley can obtain 

meaningful review of this Court's order before the Fourth District Court of Appeal. As grounds 

therefore, Morgan Stanley states: 

1. On December 20, 2004, Morgan Stanley filed a petition for writ of certiorari in 

the Fourth District Court of Appeal, requesting review of this Court's punitive damages order. 

Morgan Stanley has requested expedited review of the petition. 

2. In the Petition to the Fourth District, Morgan Stanley asserts that the Court's 

Order violates Petitioner's legal rights and departs from the essential requirements of law by 

failing to follow the procedural requirements of section 768.72, Florida Statutes (pleading 

WPB#587924. l 
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punitive damages), as well as Rule l.190(f) Fla. R. Civ. P., and thus entitles Petitioner to 

certiorari review. See Global Newspaper Company v. King, 658 So. 2d 518 (Fla. 1995). 

3. Specifically, Morgan Stanley asserts that this Court failed to apply correctly the 

requirements of New York substantive law regarding entitlement to punitive damages, despite 

having previously ruled that New York law applies to Respondent's claim for fraud. (See, 

"Choice of Law Order" filed August 11, 2004). This Court also failed to determine whether New 

York or Florida law applied to Respondent's claims for "Conspiracy" and "Aiding and Abetting 

Fraud" and therefore, did not properly apply the law of either state in testing the sufficiency of 

Respondent's pleadings and entitlement to seek punitive damages on those claims. See Haines 

City Community Development v. Heggs, 658 So. 2d 523, 530 (Fla. 1995) (holding that the failure 

to apply the correct law is synonymous with a departure from the essential requirements oflaw). 

4. Under section 768.72, Florida Statutes, Morgan Stanley has a right not to be 

subjected to a punitive damages claim or financial worth discovery until plaintiff proves that a 

reasonable evidentiary basis exists for the imposition of such damages and that the procedural 

requirements of the statute have been met. Globe Newspaper Co. v. King, 658 So. 2d 518, 520 

(Fla. 1995). 

5. Morgan Stanley cannot obtain meaningful review and protect its statutory rights 

unless a stay is granted to preserve the status quo. A stay should be entered "for the purpose of 

maintaining the status quo during an appellate proceeding." Fla. R. App. P. 9.310(f); Perez v. 

Perez, 769 So. 2d 389, 391 n.4 (Fla. 3d DCA 1999). Absent a stay, Morgan Stanley will be 

irreparably harmed and the integrity of the upcoming trial will be at risk. 

6. A six-week jury trial is scheduled to begin in this case on February 18, 2005. If a 

stay is not entered, this case will proceed to trial while the petition for writ of certiorari is 

WPB#587924. l 2 
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pending. Coleman (Parent) Holdings, Inc. ("CPH") will thus be permitted to present evidence 

and argument attempting to prove that punitive damages are appropriate in this case. WR. Grace 

& Co. v. Waters, 638 So. 2d 502 (Fla. 1994). If CPH is permitted to present such evidence and 

argument before the disposition of Morgan Stanley's petition, the jury will hear evidence that 

will be unnecessary. Indeed the evidence will be irrelevant to the causes of actions alleged in the 

complaint and grossly prejudicial to Morgan Stanley, calling into question the validity of the 

entire proceedings. 

7. The disposition of the petition for writ of certiorari will have a profound effect on 

the parties' preparation for trial and the evidence and argument presented at trial. If the punitive 

damages order is reversed, any time spent preparing and advocating the punitive damages claim 

will have been unnecessary. 

8. While Morgan Stanley is not requesting that this Court find error in its decision, 

Morgan Stanley asserts that a likelihood exists that it will succeed on its petition for certiorari. 

Therefore, as demonstrated above, a stay will permit the status quo to be maintained without 

creating the risk of irreparable injury to Morgan Stanley or affecting the integrity of the 

upcoming trial. 

WHEREFORE, Morgan Stanley respectfully requests that this Court enter an order 

staying its Order Granting Plaintiffs Motion to Amend Its Complaint to Seek Punitive Damages 

and further proceedings in this Court, pending disposition of Morgan Stanley's petition for 

certiorari. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel ofrecord on the attached service list by Federal Express and by facsimile to Jerold S. 

Solovy and Michael Brody on thi�ay of December, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CJRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MOTION TO STAY PROCEEDINGS PENDING APPEAL 

Pursuant to Rule 9 .31 O of the Fla. R. App. P .• Defendant, Morgan Stanley & Co. 

Incorporated ("Morgan Stanley''), hereby moves to stay the Court's Order Granting Plaintifrs 

Motion to Amend Its Complaint to Seek Punitive Damages and all proceedings in this mattert or 

alternatively all proceedings regarding punitive damages, so that Morgan Stanley can obtain 

meaningful review of this Court's order before the Fourth District Court of Appeal. h grounds 

therefore, Morgan Stanley states: 

1. On December 20, 2004, Morgan Stanley :filed a petition for writ of certiorari in 

the Fourth District Court of Appeal, requesting review of this Court's punitive damages order. 

Morgan Stanley has requested expedited review of the petition. 

2. In the Petition to the Fourth District, Morgan Stanley asserts that the Court's 

Order violates Petitioner's legal rights and departs from the essential reql.lirements of law by 

failing to follow the procedural requirements of section 768.72, Florida Statutes (pleading 
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punitive damages). as well as Rule 1.190(£) Fla. R. Civ. P., and thus entitles Petitioner to 

certiorari review. See Global Newspaper Company v. King, 65 8 So. 2d 518 (Fla. 1995). 

3. Specifically, Morgan Stanley asserts that this Court failed to apply correctly the 

requirements of New York substantive law regarding entitlement to punitive damages, despite 

having previously ruled that New York law applies to Respondent's claim for fraud. (See. 

•CChoice of Law Order" filed August 11, 2004 ). This Court also failed to determine whether New 

York or Florida law applied to Respondent's claims for "Conspiracy', and uAiding and Abetting 

Fraud" �d therefore, did not properly apply the law of either state in testing the sufficiency of 

Respondent's pleadings and entitlement to seek punitive damages on those claims. See Haines 

City Community Development v. Heggs, 658 So. 2d 523, 530 (Fla. 1995) (holding that the failure 

to apply the correct law is synonymous with a departure from the essential requirements oflaw). 

4. Under section 768.72, Florida Statutes, Morgan Stanley has a right not to be 

subjected to a punitive damages claim or financial worth discovery until plaintiff proves that a 

reasonable evidentiary basis exists for the imposition of such damages and that the procedural 

requirements of the statute have been met. Globe Newspaper Co. v. King, 658 So. 2d 518, 520 

(Fla. 1995). 

5. Morgan Stanley caroiot obtain meaningful review and protect its statutory rights 

unless a stay is granted to preserve the status quo. A stay should be entered "for the purpose of 

maintaining the status quo during an appellate proceeding.n Fla. R. App, P. 9.310(f); Perez v. 

Perez, 769 So. 2d 389, 391 n.4 (Fla. 3d DCA 1999). Absent a stay, Morgan Stanley will be 

irreparably banned and the integrity of the upcoming trial will be at risk. 

6. A six-week jury trial is scheduled to begin in this case on February 18, 2005. If a 

stay is not entered, this case will proceed to trial while the petition for writ of certiorari is 
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pending. Coleman (Parent) Holdings, Inc. (°'CPH") will thus be pennitted to present evidence 

and argument attempting to prove that punitive damages are appropriate in this case. W.R. Grace 

& Co. v. Waters, 638 So. 2d 502 (Fla. 1994). If CPH is permitted to present such evidence and 

argument before the disposition of Morgan Stanley's petition, the jury will hear evidence that 

will be unnecessary. Indeed the evidence will be irrelevant to the causes of actions alleged in the 

complaint and grossly prejudicial to Morgan Stanley, calling into question the validity of the 

entire proceedings. 

7. The disposition of the petition for writ of certiorari will have a profound effect on 

the parties' preparation for trial and the evidence and argument presented at trial. If the punitive 

damages order is reversedi any time spent preparing and advocating the punitive damages claim 

wHl have been unnecessary. 

8. Whlle Morgan Stanley is not requesting that this Court find error in its decision, 

Morgan Stanley asserts that a likelihood exists that it will succeed on its petition for certiorari. 

Therefore, as demonstrated above, a stay will permit the status quo to be maintained without 

creating the risk of irreparable injury to Morgan Stanley or affecting the integrity of the 

upcoming trial. 

WHEREFORE, Morgan Stanley respectfully requests that this Court enter an order 

staying its Order Granting Plaintiff's Motion to Amend Its Complaint to Seek Punitive Damages 

and further proceedings in this Court, pending disposition of Morgan Stanley's petition for 

certiorari. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by Federal Express and by facsimile to Jerold S. 

Solovy and Michael Brody on thi�y of December, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15111 Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN� 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W .• Suite 400 
Washington, D.C. 20036 
Telephone; (202) 326-7900 
Facsimile: (202) 326-7999 

WPB#587924.J 4 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

omas E. Warner 
Florida Bar No. 176725 
Joseph Ianno, Jr. 
Florida Bar No. 655351 

Counsel for Morgan Stanley & Co. Incorporated 
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Jack Scarola 
SEARCY, DENNEY� SCAROLAt 
BARNHARDT & SIDPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beac� FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 
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Sherry, Bridget E. 

r--rom: Thomas Clare [tclare@kirkland.com] 

Sent: Monday, December 27, 2004 5:53 PM 

To: #MS-Coleman - K&E 

Subject: Fw: Scanned document <7 pages -197 KB> -- 12/27/2004 4:39:29 PM 

20041227 MS Motion To Stay Proceedings Pending Appeal 

*********************************************************** 

The information contained in this communication is 

confidential, may be attorney-client privileged, may 

constitute inside information, and is intended only for 

the use of the addressee. It is the property of 

Kirkland & Ellis LLP or Kirkland & Ellis International LLP. 

Unauthorized use, disclosure or copying of this 

communication or any part thereof is strictly prohibited 

and may be unlawful. If you have received this 

communication in error, please notify us immediately by 

return e-mail or by e-mail to postmaster@kirkland.com, and 

destroy this communication and all copies thereof, 

including all attachments. 
*********************************************************** 

01/06/2005 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

COPY I O�:ZlGH\�!�\ ..-" 

NOTICE OF HEARING RECE\VED FOR F\ U Nl,� 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

January 11, 2005 

8:45 a.m. 

Palm Beach County Courthouse, Courtroom 11 A 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

Judge Elizabeth T. Maass 

Morgan Stanley's Motion to Stay 
Proceedings Pending Appeal 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned counsel hereby certifies that a good faith attempt to resolve the issues 

contained in the foregoing motions or matters will be made with opposing counsel prior to 

hearing on these matters on the Court's Motion Calendar. 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitled, at no costs to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 

Palm Beach, Florida 33401; telephone number ( 561) 355-2431 within two (2) working days of your receipt of this 

notice; if you are hearing or voice impaired, call 1-800-955-8771. 
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Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Notice of Hearing 
Page 2 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by Federal Express and by facsimile to Jerold S. 

Solovy and Michael Brody on this �y of December, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 

Zhonette M. Brown 

KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 

KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 

Facsimile: (202) 326-7999 
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CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

E-mail: jianno@carltonfields.com 

Counsel for Morgan Stanley & Co. Incorporated 
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Jack Scarola 

SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 

JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 
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Coleman v. Morgan Stanley 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

VS. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

MOTION TO COMPEL A BETTER ANSWER TO INTERROGATORY NO. 2 OF 
MORGAN STANLEY'S FIFTH SET OF INTERROGATORIES 

TO PLAINTIFF, COLEMAN (PARENT) HOLDINGS, INC. 

Defendant, Morgan Stanley & Co. Inc. ("Morgan Stanley"), by its attorneys, pursuant to 

Fla. R. Civ. P. 1.340 and 1.380, respectfully requests that the Court enter an order compelling 

Coleman (Parent) Holdings, Inc. ("CPH") to provide a better answer to Morgan Stanley's 

Interrogatory No. 2 of its Fifth Set of Interrogatories to CPH, which answer should include, inter 

alia, definite references to dates of communications, parties to communications, substance of 

communications, and definite references to deposition transcripts, including page and line 

numbers,. In support of this Motion, Morgan Stanley states as follows: 

1. On October 25, 2004, Morgan Stanley served its Fifth Set of Interrogatories to 

Plaintiff ("Fifth Interrogatories"). A copy of the Fifth Interrogatories is attached as Exhibit "A." 

Interrogatory No. 2 of the Fifth Set oflnterrogatories sought the following: 

WPB#588000.l 

Identify all communications between Coleman, CPH, or Mafco (or 
any of their attorneys or financial advisors) and Sunbeam, Arthur 
Andersen, Morgan Stanley, or Skadden Arps between March 19, 
1998 and March 30, 1998 concerning Sunbeam's sales during the 
first quarter of 1998, Sunbeam's March 19, 1998 Press Release, or 
any of the information contained in Sunbeam's March 19, 1998 
Press Release. 
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2. CPH provided limited answers to Morgan Stanley's Fifth Interrogatories, and on 

December 8, 2004 Morgan Stanley served its Motion to Compel Answers to Interrogatories. 

Following a hearing on December 15, 2004, this Court ruled that CPH was to "serve a more 

complete answer to Morgan Stanley's Fifth Set of Interrogatories, No. 2," without the use of 

"and/or" or any "indefinite denominations." 

3. On December 22, 2004, CPH served its Amended Supplemental Response to 

Morgan Stanley's Fifth Set of Interrogatories ("Response"). A copy of the Response is attached 

as Exhibit "B." The Response does not comply with the Court's order and remains insufficient. 

4. The Response fails to denominate a single communication responsive to 

Interrogatory No. 2 that includes the name of the participants, the date on which the 

communication occurred, and the substance of the communication. 

5. The Response indefinitely refers to testimony of various individuals without any 

specific reference to the testimony by date, page, and line designations. 

6. The Response refers to Mr. Gordon Rich without any definite information as to 

whether any communication actually occurred. If Mr. Rich participated in communications 

responsive to Interrogatory No. 2, that information must either be provided with definiteness or 

any such reference to Mr. Rich removed. 

7. The Response indefinitely refers to communications with Mr. Nesbitt without 

denominating information such as times, dates, places, content, or parties to the communication. 

If Mr. Nesbitt participated in communications responsive to Interrogatory No. 2, that information 

must either be provided with definiteness or any such reference to Mr. Nesbitt removed. 

WPB#588000. l 
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8. The Response states that information was provided to CPH and Coleman but does 

not specify who provided the information, what was provided, when it was provided, or to whom 

the information was provided. 

9. Finally, the Response purports to incorporate deposition testimony. No specific 

references are given to support this statement, including deponent, deposition date, page number 

of the relevant testimony, and line number of the relevant testimony. 

WHEREFORE, Defendant, Morgan Stanley, respectfully requests that this Court enter an 

Order compelling CPH to provide a better answer to Morgan Stanley's Interrogatory No. 2 of its 

Fifth Set of Interrogatories to CPH, which answer should include, inter alia, definite references 

to dates of communications, parties to communications, substance of communications, definite 

references to deposition transcripts, including page and line numbers, and for such other and 

further relief as this Court deems just and proper. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by Federal Express and by facsimile to Jerold S. 

efL 
Solovy and Michael Brody on thi�day of December, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for 
Morgan Stanley & Co. Incorporated 
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CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

DOROTHY H. WILK�.N 
CLERK. OF CIRCUIT COUfrf 

CIRCUIT CIVIL DIVISION 

CASE NO: CA et·"f5Cll� 'M:«t . 
vs. 

MORGAN STANLEY & CO. INC., 

Defendant. 

COPY I ORIGINAL 
RECEIVED FOR FILING 

MORGAN STANLEY & CO. INCORPORATED'S FIFTH SET OF 

INTERROGATORIES TO P LAINTIFF COLEMAN <PARENT) HOLDINGS, INC. 

Pursuant to Florida Rules of Civil Procedure 1.280 and 1.340, Defendant Morgan 

Stanley & Co. Incorporated ("Morgan Stanley") hereby requests that Plaintiff Coleman (Parent) 

Holdings, Inc. ("CPH") answer the following interrogatories and otherwise specify objections, if 

any, in accordance with the Definitions and Instructions contained herein. 

INSTRUCTIONS 

1. The connectives "and" and "or" shall be construed either disjunctively or 

conjunctively as necessary to bring within the scope of the· discovery request all responses that 

might otherwise be construed to be outside of its scope. 

versa. 

2. The use of the singular form of any word includes the plural and vice 

3. The interrogatory should be answered separately arid fully, unless it is 

objected fo, in which event the reasons for the objections should be stated with specificity. The 

answers are to be signed by plaintiffs and the objections, if any, are to be signed by the 

attomey(s) making them. If a complete answer to the interrogatory is not possible, the 

interrogatory should be answered to the extent possible and a statement should be made 

1 
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indicating why only a partial answer is given, the efforts made by you to obtain the information 

and the source from which all responsive information may be obtained, to the best of your 

knowledge or belief. 

4. If it is claimed that information responsive to the interrogatory is 

privileged, work product, or otherwise protected from disclosure, state the nature and basis for 

any such claim of privilege, work product, or other ground for nondisclosure and identify: (a) 

the subject matter of any such information; (b) if the information is embodied in a document, the 

author of the document and each person to whom the original or a copy of the document was 

sent; (c) if the information was communicated orally, the person making the communication and 

all persons present at or participating in the communication; ( d) the date of the document or oral 

communication; and ( e) the general subject matter of the document or oral communication, 

within the time set forth in the agreed-upon order. Any part of an answer to which you do not 

claim privilege or work product should be given in full. 

5. The term "identify" (with respect to documents) means to give, to the 

extent known, the (i) type of document; (ii) general subject matter; (iii) date of the document; 

and (iv) author(s), addressee(s) and recipient(s). 

6. The term "identify" (with respect to persons) means to give, to the extent 

known, the person's full name, present or last known address, and when referring to a natural 

person, additionally, the present or last known place of employment. Once a person has been 

identified in accordance with this subparagraph, only the name of that person need be listed in 

response to subsequent discovery requesting the identification of that person. 

7. When used in reference to a person other than a natural person, "identify" 

, 

means: (a) to state its name; (b) to describe its nature (e.g., corporation, partnership, etc.); (c) to 

2 
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state the location of its principal place of business; and ( d) to identify the person or persons 

employed by such entity whose actions on behalf of the entity are responsive to the interrogatory. 

8. When used with respect to the identification of facts, acts, events, 

occurrences, meetings, telephone conferences or communications, "identify" means to describe 

with specificity the fact, act, event, occurrence, meeting, telephone conference, or 

communication in question, including, but not limited to: (a) identifying all participants in the 

fact, act, event, occurrence, meeting, telephone conference or communication; (b) stating the 

date(s) on which the fact, act, event, occurrence, meeting, telephone conference or 

communication took place; (c) stating the location(s) at which the fact, act, event, occurrence, 

meeting, telephone conference or communication took place; and ( d) providing a description of 

the substance of the fact, act, event, occurrence, meeting, telephone conference or 

communication. 

or "each." 

limited to." 

9. The terms "any," "all" and "each" shall be construed to mean "any," "all," 

10. The term "including" shall be construed to mean "including but not 

1 1. The present tense shall be construed to include the past and future tenses. 

DEFINITIONS 

1. "Coleman" means The Coleman Company, Inc. and any of its officers, 

directors, former or present employees, representatives and agents. 

2. "CPH" means Coleman (Parent) Holdings Inc. and any of its officers, 

directors, former or present employees, representatives, agents, corporate parents or subsidiaries 

including but not limited to CLN Holdings Inc. 

3 
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I, Steven L. Fasman, being duly sworn, depose and say that I am 

authorized on behalf of Coleman (Parent) Holdings Inc. and, on its behalf, I have read the 

foregoing COLEMAN (PARENT) HOLDINGS IN'c.'s SUPPLEMENTAL RESPONSE To 

INTERROGATORY NUMBER 2 OF MORGAN STANLEY & Co. lNCORPORA TED'S FIFTH SET OF 

INTERROGATORIES, and to the best of my knowledge and belief the response contained 

therein are true and correct. 

Subscribed and sworn to before me 
this �� day of December, 2004. 

DEBBIE HERNANDEZ 
Notary Public, State of New York 

No. 01HE5021255 
Qualified in Queens County 

Certificate Filed in New York Cou.n}' .:.'.> rinc
Commission Expires December 13, )" �c..u 

�� 
STEVEN L. FASMAN 

16div-009364



@001/002 

#230580/mep IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiffs, 
vs. 
MORGAN STANLEY & CO., INC. 

Defendant. 

I ���������������· 
MORGAN STANLEY SENIOR FUNDING, 
INC., 

Plaintiff, 
vs. 
MACANDREWS & FORBES HOLDINGS, 
INC., 

Defendant, 

CASE NO: 2003 CA 005045 Al 

CASE NO. CA 03-5165 Al 

NOTICE OF FILING UNDER SEAL 

COLEMAN (PARENT) HOLDINGS INC. hereby gives notice of the filing of 

COLEMAN (PARENT) HOLDINGS INC.'S Appendix to Coleman (Parent) Holdings Inc.'s 

Summary Judgment filing Volumes 1-12, Filed under Seal on this date. 

I HEREBY CERTIFY that a true and correct copy of this Notice of Filing has been 

fumished by Fax and U.S. Mail to all counsel on .the'··a.1ta.d1ed list on this _3_"-_J..-,_ day of 
\ It-• I . l ,., 

"--.Jf"'V ·2oos. 
... !. ' ,' c' .. 

,./·· __ _____, I , , ' " (_' 
1,,.__.. ___ / .c.:� . . -····-· � 
JACK SCAROLA 
Florida Bar No.: 169440 
�earcy Denney Scarola 
� · !:Jainhart & Shipley) P.A. 
'f139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 3 3409 
Phone: (561) 686-6300 
Fax: (561) 684-5815 
Attorneys for Coleman (Parent) Holdings, Inc. 
and MacAndrews & Forbes Holdings, Inc, 

16div-009365



01/03/2005 16:32 FAX 

Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Notice Of Filing Pleading Under Seal 
Case No.: 2003 CA 005045 AI 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq, 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen 
Todd & Evans, P .L.L.C, 
Sumner Square 
1615 M. Street, N.W. #400 
Washington, DC 20036-3206 

COUNSEL LIST 

2 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO. INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN ANDFORPALMBEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

AGREED ORDER REVISING SUMMARY JUDGMENT DEADLINES 

THIS CAUSE having come before the Court upon an agreement between Coleman 

(Parent) Holdings, Inc. ("CPH") and Morgan Stanley & Co. Incorporated ("Morgan Stanley") to 

revise certain summary judgment deadlines by one day, and the Court noting the agreement of 

the parties, and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED as follows: 

In the absence of further extensions by Order of the Court, CPH's response to Morgan 

Stanley's Proposed Findings of Fact and Conclusions of Law in Support of its Motion for 

Summary Judgment is due December 24, 2004. ;Morgan Stanley's Summary Judgment Reply 

Briefs shall be served on January 7, 2005. All other deadlines remain unchanged. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this __ 

day of January, 2005. 

WPB#587862.l 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 

Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. - Suite 1200 

Washington, D.C. 20005 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOG, HUBER, HANSEN, 

TODD, EV ANS & FI GEL, P.L.L.C. 

1615 M Street, N.W., Suite 400 

Washington, D.C. 20036 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 

CHICAGO, IL 60611 

WPB#587862. l 

Coleman v. Morgan Stanley, Case No: CA 03-5045 Al 
Agreed Order Extending Summary Judgment Deadlines · 

Page2 
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CARLTON FIELDS, P.A. 

ESPERANTE 
222 LAKEVIEW AVENUE, SUITE 1400 

WEST PALM BEACM, FLORIDA 33401-6149 

Date: Janua:ry4, 2005 

To: Jack Scarola 

Jerold Solovy/Michael Brody 

Thomas Clare 

Rebecca Beynon/Mark Hansen 

From: Joyce Dillard, CLA 

Client/Matter No.: 47877/14092 

ATTORNEYS AT LAW 

MAILING ADDRESS 
P .0. BOX ISO, WEST PALM BEACH, FL 33402-01 SO 

TEL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

I Phone Number I Fax Number 

(561) 686-6300 (561) 684�5816/ 

(312) 222-9350 (312) 840-7711 

(202) 879-5993 (202) 879-5200 

(202) 326--7900 (202) 326-7999 

(561) 659-7070 (561) 659-7368 

Employee No.: 

Total Number of Pau:es Bein!!; Transmitted, Including Cover Sheet: 4 

Message: 

To follow please find a copy of Morgan Stanley's Re·Notice of Hearing oftoday1s date. 

Doriginal to follow Via Regular Mail CJ Original will Not be Sent ri Original will follow via Overnig/rt Courier 

*****•**�***********************•***********••••**********•••••••**********••�******·····�···••****•**** 

The information contained in thi� facsimile 1T1C&sasc is attorney privileged and contidcntiul information intended only for the use of the ind.ividulll or 
entity named above. If the n�nder of this mcssag� is not the intended recipient, you llTc hereby notified that any dissemination, distribution or copy of 
this communication is s1ric!ly prohibited. If you have Tcccivcd this conunllllication in error, plt:e.se iromcdiatcly notify us by telephone (if long 
distance, please call collect) and rerum the original message to us at the above address via !he U.S. Posml Service, T11ank you. 

�*·-��********••*·���··*****•··��*•••*******•**�······*******•*•******�·�·••********�*•••******$$*·�·•·* 

WPB#566762.3 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 
(561) 659-7070 

CARL'rDN FIELOS, P.A. 

TAMf'A ORLANDO I ALl.Al-IASSEB WEST PAIM BEACH ST. P£TERSBURG MIAMI 

16div-009369



o4/0l 2005 10:58 FAX 15616508022 

·-- --· - - - -· · ·-·-·-· ·- __ ,_ -- -·-· --· -- --
141002/004 

JN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PAR.ENT) HOLDINGS INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

RE-NOTICE OF HEARING 
(Changes date from January 6, 2005) 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above--styled case as 

follows: 

DATE: 

TllVIE: 

PLACE: 

BEFORE: 

CONCERNlNG: 

January 12, 2005 

8:45 a.m. 

Palm Beach County Courthouse, Courtroom 11A 
205 North Dixie Highway 
West Palm Beach, Florida 33401 

Judge Elizabeth T. Maass 

Morgan Stanley's Motion to Compel a Better Answer to 

Interrogatory No. 2 ofMorgan Stanley's Fifth Set of 
Interrogatories to Plaintiff, Coleman (Parent) Holdings1 Inc. 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

The undersigned counsel hereby certifies that � good faith attempt to resolve the issues 
contained in the foregoing motions or matters will be made with opposing counsel prior to 
hearing on these matters on the Court's Motion Calendar. 

If you are a person with a disability who needs any accOilllnodati.011. in �der to participate in this proceeding, you are 
entitled, at no costs to yo� to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court,. Pahn Beach County Courthouse, 205 North Dixie Highway, Room. 5.2500, West 

WPJ3#57 l 076.28 

16div-009370



04/01 2005 10:58 FAX 15616508022 _ CARLTON FIELDS-WPB 141003/004 
. . . .. . -· ·-·· · . . -- -- ---· . - . --- - ·-- ---· . ... - -- -- --

Coleman v. Morgan Stanley 
Case No: 03-CA�005045 Al 

Notice of Hearing 
Page2 

Palm Beach, Florida 33401; telephone number (561) 355-2431 within two (2) working days of your receipt of this 

notice; if you are hearing or voice impaired, call 1-800�955-8771. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the a1taclied service list by facsimile and Federal Express on this 4 
day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FIGEL, P.L.L.C. 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326� 7999 

WPJ3#571076.28 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beac� FL 33401 
Tel�hone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY 

Counsel for Morgan Stanley & Co. Incorporated 

16div-009371



04/01 2005 10:59 FAX 15616508022 
--- CARLTON FIELDS-WPB ------

Jack Scarola 

SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach. FL 33409 

Jerold S. Solovy 
Michael Brody . 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, � 60611 

WJ!Bff.571076.28 

SERVICE LIST 

141004/004 

Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Notice ofllea.ring 
Page3 
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#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant, 

000233 

I ----------------
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 

I 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 

AND FOR PALM BEACH COUNTY, 

FLORIDA 

Case No. CA 03-5045 AI 

Case No. CA 03-5165 AI 

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S 

MOTION FOR EXTENSION OF TIME IN WHICH TO RESPOND TO MORGAN 

STANLEY & CO., INC.'S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF 

LAW IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT 

THIS CAUSE having come to be considered upon Coleman (Parent) Holdings Inc. 's 

Motion for Extension of Time in Which to Respond to Morgan Stanley & Co., Inc.'s Proposed 

Findings of Fact and Conclusions of Law in Support of Its Motion for Summary Judgment, and 

the Court having reviewed the file and being fully advised in the premises, it is hereby, 

ORDERED and ADJUDGED: -\\....l lf\011:\- ·.,. @fo,, ... lo() 1• - � • j\.'-4' 0 � 
� u.-:W -j,,..._. \1·\;}ooS� wv-t- '0lJc-s�h.. fi'-o:;..":..._:._ cY\ � M�v-

DONE AND ORDERED at West Palm Beach, Palm Beach u y, Florida, this � ---
r--- �uK fe/lt)�� 

� 1-- �� 
...J� i/Y'\dt--- \. \. 

day of o� �005. ' � 
,,� "" ) CQ� (.) 0 �� --.f vcl� �l.9.... 'l \·,,\,.;N()'I � j ELIZABETH T. MAASS �������t��. �G?

.

�I�U�C�RT
r
��

(-0 
r� y) 

copies nave been turmsn� au counse1 on me anacnea counsel ust. f o<;p......._�� h- J... · 

o\J..,l\"') "" t c.c s,� 
���- ":) -:J:- .. r�\ C0'6, 
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000234 

Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 Al 

Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 

Carlton Fields, et al. 
222 Lakeview A venue 

Suite1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 

Thomas A. Clare 

Brett McGurk 

Kirkland and Ellis 

655 15th Street, N.W., Suite 1200 

Washington, DC 20005 

Jerold S. Solovy, Esq. 

Jenner & Block LLP 

One IBM Plaza 

Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 

Kellogg, Huber, Hansen, Todd & Evans, 

P.L.L.C. 
Sumner Square 

1615 M. Street, N.W. 

Suite 400 

Washington, D.C. 20036-3206 

Jack Scarola, Esq. 

Searcy Denney Scarola Barnhart 
& Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 

2 
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#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant, 

I 
---------------

MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 
vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 
I 

---------------

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No� CA 03-5045 AI 

Case No. CA 03-5165 AI 

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S 
MOTION FOR EXTENSION OF TIME IN WHICH TO RESPOND TO MORGAN 

STANLEY & CO., INC.'S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF 
LAW IN SUPPORT OF ITS MOTION FOR SUMMARY JuDGMENT 

THIS CAUSE having come to be considered upon Coleman (Parent) Holdings Inc.'s 

Motion for Extension of Time in Which to Respond to Morgan Stanley & Co., Inc.'s Proposed 

Findings of Fact and Conclusions of Law in Support of Its Motion for Slim.mary Judgment, and 

16div-009375



Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 AI 
Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitei400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart 
& Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 

2 
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#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant, 

000231 

I ----------------
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 
vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 
I 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

Case No. CA 03-5165 AI 

ORDER ON COLEMAN (PARENT) HOLDINGS, INC.'S 

MOTION TO STRIKE MORGAN STANLEY & CO. INCORPORATED'S 

PROPOSED FINDINGS OF FACT AND CONCLUSIONS 

OF LAW IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT 

THIS CA USE having come to be considered upon Coleman (Parent) Holdings Inc.' s 

Motion to Strike Morgan Stanley & Co. Incorporated's Proposed Findings of Fact and 

Conclusions of Law in Support of Its Motion for Summary Judgment, and the Court having 

\"�VY\.� "<\�-s \"' �� 'j..,)""'r-1 · 
u --" -.-.. )DONE AND ORDERED at West P:1lm Beach, Palm Beac nty, Florida, this _-_ l 

ay of 1c-. 

ELIZABETH T. MAASS 
CIRCUIT COURT JUDGE 

Copies have been furnished to all counsel on the attached counsel list. 

16div-009377



000232 

Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 

Case No.:2003 CA 005045 AI 

Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart 
& Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 

2 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO. INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH 

COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

AGREED ORDER REVISING SUMMARY JUDGMENT DEADLINES 

THIS CAUSE having come before the Court upon an agreement between Coleman 

(Parent) Holdings, Inc. ("CPH") and Morgan Stanley & Co. Incorporated ("Morgan Stanley") to 

revise certain summary judgment deadlines by one day, and the Court noting the agreement of 

the parties, and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED as follows: 

In the absence of further extensions by Order of the Court, CPH's response to Morgan 

Stanley's Proposed Findings of Fact and Conclusions of Law in Suppon of its Motion for 

Summary Judgment is due December 24, 2004. Morgan Stanley's Summary Judgment Reply 

Briefs shall be served on January 7, 2005. All other deadlines remain unchanged. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this 
,,."·· " 

--

day of January, 2005. 

WPB#587862. I 

\� 'l \ �. 1 � f -.,."if&�;/ :�< .J. � r··; ! ... 
·>., ·;, .; .Iii: j ';� a . .,. i , r� r'• ,,., ''·<" <·•<'$ I· r.·""1'!'; 

IA 
, ' f"' .· ' 

.. ;\' J· I '�... . . ., . : 
I ,111,,r 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 

Lawrence P. Bemis (FL Bar No. 618349) 

Thomas A. Clare 
Zhonette M. Brown 

KIRKLAND & ELLIS LLP 

655 15111 
Street, N. W. - Suite 1200 

Washington, D.C. 20005 

Mark C. Hansen 

James M. Webster, III 

Rebecca A. Beynon 

KELLOG, HUBER, HANSEN, 

TODD, EV ANS & FI GEL, P.L.L.C. 

1615 M Street, N.W., Suite 400 

Washington, D.C. 20036 

Jack Scarola 

SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 

West Palm Beach, Florida 33409 

Jerold S. Solovy 

Michael Brody 

JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 

CHICAGO, IL 60611 

WPB#587862.1 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Agreed Order Extending Summary Judgment Deadlines 

Page 2 
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#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiffs, 

vs. 

MORGAN STANLEY &'CO., INC. 
Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

COLEMAN (PARENT) HOLDINGS INC. hereby gives notice of the filing of 

COLEMAN (PARENT) HOLDINGS INC.'S Motion to Compel Adequate Answers to Morgan 

Stanley's Supplemental Responses to CPH's First Set oflnterrogatories, Filed under Seal on this 

date. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

,�(J...._ I' 

Fax and Federal Express to all counsel on the attached ·._) day of\}11.JW.ilL( 

2005. 

7c£( I 

S rcy Denney Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5815 
Attorneys for Plaintiffs 

16div-009381



Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Notice Of Filing Pleading Under Seal 
Case No.: 2003 CA 005045 AI 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. #400 
Washington, DC 20036-3206 

COUNSEL LIST 

2 
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#230580/mep IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO.: 2003 CA 005045 AI 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

January 12, 2005 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

CPH's Motion to Compel Adequate Answers to Morgan Stanley's 
Supplemental Responses to CPH's First Set of Interrogatories. 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 

16div-009383



Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

,<>-7"'-- j 
Fax and Federal Express to all Counsel on the attached list, this � day of \)illlll11�7 

2005. 

Flor· a 
Se r Denney Scarola 

arnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for Plaintiffs 

2 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

3 
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#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant, 

���������������---=/ 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 
vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant, 

i4J 001 /OO:C: 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 Al 

Case No. CA 03-5165 Al 

RE-NOTICE OF HEARING 

(al the request of defense counsel) 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

January 12, 2005 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO EXTEND THE TIME FOR 

SUBMISSION OF THE REBUTTAL EXPERT REPORT OF SAMUEL KURSH. 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Re-Notice of Hearing 

141002/00::: 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all Counsel on the attached list, this $T}--day of �� 
�.Bi� 

Flor" 
S y Denney Scarola 

arnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 

Attorney for CPH and MAFCO 
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Joseph Ianr10, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 

Suite1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 

Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 

Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 

One IBM Plaza 
Suite 4400 

Chicago, IL 60611 

Mark C. Hansen, Esq. 

COUNSEL LIST 

Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 

Suite 400 

Washington, D.C. 20036-3206 

141003/00:3 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintifl; 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE . 

FlFTBENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY. FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Defendant, Morgan Stanley & Co. Incorporated. by and through its undersigned counsel, 

hereby gives notice that it has filed a copy of the deposition transcript of Eugene Yoo under seal. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnish� 
all counsel of record on the attached service list by facsimile and Federal Express on this � 
day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A .. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15111 Street; N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ID 
Rebecca A. Beynon 
KELLOGG, HUBER, et aJ. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326· 7999 

WPB#57!261.24 

CARLTON FIELDS, P.A. 
222 Lakeview Ave .• Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

Counsel for Morgan Stanley & Go. Incorporated 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SIDPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Bea.ch, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plµa, Suite 400 
Chicago, IL 60611 

wPB#S7J26J.24 

�AHLIUN �!ELDS WPB � 003/007 

Coleman v. Morg011 Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrewii, Case No: CA 03-5045 

Notice of Filing Under Seal 

SERVICE LIST 

2 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff: 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTII JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING DEPOSITION TRANSCRIPT OF EUGENE YOO 

Defendant, MORGAN STANLEY & CO. lNCORPORATED. by and through their 

widersigned counsel, hereby gives notice that it has filed a copy of the deposition transcript of 

Eugene Yoo taken June 16, 2004 for use in the proceedings and trial in this cause. 

CERTIFICATE OF SERVICE 

I HEREBY CERT.lFY that a true and correct copy of the foregoing has been furnish� 
all counsel of record on the attached service list by facsimile and Federal B>...1'ress on this � 
day of January, 2005. 

Thomas D. Yannucci, P.C. 
Law:renceP. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND &: ELLIS LLP 
655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202} 879-5000 
Facsimile: (202) 879-5200 

Mark C, Hansen 
JamesM. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, ET AL. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

WPB#S87994.30 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Bea.ch, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

Jo h Ianno, Jr. 
Florida Bar No. 6553 1 

Counsel for Morgan Stanley & Co. Incorporated 
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COLEMAN (PARENT) HOLDlNGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF TIIE 
FJFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING UNDER SEAL 

Defendant, Morgan Stanley & Co . Incorporated, by and through its undersigned counsel, 

hereby gives notice that it has filed a copy of Morgan Stanley's exhibit 520 under seal. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been �ed. to 

all counsel of record on the attached service list by facsimile and Federal on this� day of 
January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KlRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ID 
Rebecca A. Beynon 
KELLOGG, BUBER, et al. 
Sumner Square 
1615 M Street, N.W., Suite400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

WPB#S7126I.2S 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West PaJm Beach, FL 33401 
Telephone: {561) 659-7070 
Facsimile: {561) 659-7368 
E-mail: jianno@carltonfields.com 

Counsel for Morgon Stanley & Co. Incorporated 

.. 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARD'.!' & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

wrBflS7126 l.2S 

LlRKLIUN �!�LOS WPB � 006/007 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrew.r, Case No: CA 03-5045 

Notice of Piling Under Seal 

SERVICE LIST 

2 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v, 

MORGAN STANLEY & CO., INC., 

Defendant. 

ltJ 007 /007 

IN THE CIRCUIT COURT OF THE 
FIFTEENTII JUDICIAL Cffi.CUIT IN AND 
FOR.PALM BEACH COUNTY. FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF Fll.,ING MORGAN STANJ,,EY EXHIBIT 520 

Defendant, MORGAN STANLEY & CO. INCORPORATED, by and through their 

undersigned counsel, hereby gives notice that it has filed a copy of Morgan Stanley's Exhibit 520 

for use in the proceedings and trial in this cause. 

CERTIF1CATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnish1!.o 
all counsel of record on the attached service list by facsimile and Federal Express on this� 
day of January, 2005. 

Thomas D. Yannucci, P .C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M, Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 · 

Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ID 
Rebecca A. Beynon 
KELLOGG, HUBER, ET AL. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

WPB#S87994.31 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

Counselfo1' Morgan Stanley & Co. lncorpo1"ated 
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COLEMAN (PARENT) HOLDlNGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF TIIE 
FJFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING UNDER SEAL 

Defendant, Morgan Stanley & Co . Incorporated, by and through its undersigned counsel, 

hereby gives notice that it has filed a copy of Morgan Stanley's exhibit 520 under seal. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been �ed. to 

all counsel of record on the attached service list by facsimile and Federal on this� day of 
January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KlRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ID 
Rebecca A. Beynon 
KELLOGG, BUBER, et al. 
Sumner Square 
1615 M Street, N.W., Suite400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

WPB#S7126I.2S 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West PaJm Beach, FL 33401 
Telephone: {561) 659-7070 
Facsimile: {561) 659-7368 
E-mail: jianno@carltonfields.com 

Counsel for Morgon Stanley & Co. Incorporated 

.. 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARD'.!' & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

wrBflS7126 l.2S 

LlRKLIUN �!�LOS WPB � 006/007 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrew.r, Case No: CA 03-5045 

Notice of Piling Under Seal 

SERVICE LIST 

2 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v, 

MORGAN STANLEY & CO., INC., 

Defendant. 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTII JUDICIAL Cffi.CUIT IN AND 
FOR.PALM BEACH COUNTY. FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF Fll.,ING MORGAN STANJ,,EY EXHIBIT 520 

Defendant, MORGAN STANLEY & CO. INCORPORATED, by and through their 

undersigned counsel, hereby gives notice that it has filed a copy of Morgan Stanley's Exhibit 520 

for use in the proceedings and trial in this cause. 

CERTIF1CATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnish1!.o 
all counsel of record on the attached service list by facsimile and Federal Express on this� 
day of January, 2005. 

Thomas D. Yannucci, P .C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M, Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 · 

Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ID 
Rebecca A. Beynon 
KELLOGG, HUBER, ET AL. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

WPB#S87994.31 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

Counselfo1' Morgan Stanley & Co. lncorpo1"ated 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

@001/004 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NU.: 2003 CA 005045 AI 

PLAINTIFF'S NOTICE OF FILING AMENDED CERTIFICATE OF SERVICE 

COMES NOW the Plaintiffs, COLEMAN (PARENT) HOLDINGS INC., by and through 

the undersigned counsel, and hereby provides notice that an Amended Certificate of Service with 

regard to CPH's Motion to Compel Adequate Answers to Morgan Stanley's Supplemental 

Responses to CPH' s First Set of Interrogatories has been filed with the Clerk of Court. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all Counsel on the attached !is� this ']Tl-day of ..JirtJV�, 
2005, 

enney Scarola 
art & Shipley, P.A. 

2 39 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Plaintiffs 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case! No.: 2003 CA 005045 Al 
Notio• 0£Pilin5 Arncndod Cortlfioatc Of Sorvloo 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C, Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

2 

141002/004 
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· ... 

AMENDED 
CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy ofCPH's Motion to Compel Adequate 

Answers to Morgan Stanley's Supplemental Responses to CPH's First Set oflnterrogatories was 

furnished by Federal Express to all counsel on the attach 

LA 
o.: 169440 

ey Scarola 
& Shipley, P.A. 

21 aim Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 

'2005, 

Attorneys for Coleman(Parent)Holdings Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Swnner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

@ 004/004 

COUNSEL LIST 
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COLEMAN (PARENT) HOLDINGS, Plaintiff, v. MORGAN..., 2005 WL 3957747...

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 1

2005 WL 3957747 (Fla.Cir.Ct.) (Partial Expert Testimony)
Circuit Court of Florida,

Fifteenth Judicial District
Palm Beach County

COLEMAN (PARENT) HOLDINGS, Plaintiff,
v.

MORGAN STANLEY & CO., INC., Defendant.

No. 2003 CA 005045 AI.
January 7, 2005.

Videotape Deposition of Mark Grinblatt

Case Type: Fraud & Misrepresentation >> Business
Case Type: Fraud & Misrepresentation >> Fraud - Fraud & Misrepresentation
Case Type: Securities >> Securities Fraud
Jurisdiction: Palm Beach County, Florida
Name of Expert: Mark Grinblatt
Area of Expertise: Accounting & Finance >> Economics/Economist

Representing: Unknown

District of Columbia

Job No. 165111

Q. Okay. Now, in -- in your methodology, you've not calculated any deduction that must come from any damages to be
paid to McAndrews & Forbes for the Arthur Andersen settlement; is that correct?

A. I have not figured any other litigation settlements into my damage calculation.

Q. And --

A. I'm simply saying that on March 30th, one party received at least $376 million more than he gave up apart from
anything else.

Q. Okay. But as you calculate damages in this case, you are trying to limit them to any consequences that would result
from the -- from the curative disclosures before the accounting issues are first raised; is that correct?

MR. BEMIS: Objection. Objection to the form.

THE WITNESS: I'm not trying to limit anything. I mean, I -- the report is what it says. I'm saying this is the curative
disclosure and these are the damages under that --

MR. BRODY: Okay.

16div-009409
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THE WITNESS: -- assumption.

...

BY MR. BRODY:

Q. But to -- As you performed your methodology, you would not need to deduct anything further for the Anderson
settlement, would you?

MR. BEMIS: Objection to the form of the question. He didn't -- Never mind. Objection to the form of the question.

THE WITNESS: I don't understand. I mean, I -- I -- I don't have an answer to that question. I don't know the answer
to this. I -- I didn't consider any settlements in this. I don't know whether they would be deducted or not. Maybe, upon
further study, I'd have an answer for you, but I don't have an answer here today.

BY MR. BRODY:

Q. Okay. Likewise, you've not deducted anything for the value of any warrants that Coleman received, that the owners
-- former owners of Coleman received as a result of the settlement with Sunbeam?

A. I mean, I -- I -- I think my damage estimate is very straightforward. All I'm saying is, apart from anything else that
ever took place after March 30th, one party received in true value at least $376 million -- than it gave up. And the reasons
for is this is not -- you know, high tech math. It's because there's about $700 million in cash in this, and it's very, very
difficult to argue that approximately 44 million Coleman shares are worth $700 million more than 14.1 million shares
of Sunbeam stock.

Q. Now, the 14.1 million shares of Sunbeam stock that you value in your analysis -- you value at the price that they
would reflect after the curative disclosures; correct?

A. Correct. And -- and -- and merger termination, yes.

Q. Right. And that price is approximately $20 less than the price of those shares at the time the transaction was assigned
-- ??cuse me -- announced.

A. I'll have to look at the exact date, but if you're willing to stretch it 10 or 15 percent -- I mean, the price that I have
as true value for Sunbeam is substantially less, probably about half what it was, but in terms of the exact date, I can't
say whether it's 40 or 50 or 60 percent less.

Q. Okay. Now, would you turn, please, to page 12 of your report.

Are you there?

A. I'm there.

Q. Paragraph -- Excuse me. Page 12 of your report, Exhibit 2, calculates what you believe to be an 84 percent premium.
Do you see that?

A. Yeah. It's what I call a premium. It's not an economic premium in that some of these items are at book value, and I
don't believe these are true values. This is just a characterization of the merger based on the book value of the debt and
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the prices of -- not true values but the actual market prices of the various pieces of property exchanged in the merger on
February 27th, '98, which is the date the board ratified these things.

Q. Right. So this tran -- this document would show that as a result of the transaction, based on those values as you just
described, Sunbeam paid an 84 percent premium for Coleman?

A. Again, “premium”'s just a way of labeling that number, 84 percent, for lack of a better thing to call it. I wouldn't call
this an economic premium. It's not based on true values. It's not based on market values except in the case ??

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

PLAINTIFF'S MOTION IN LIMINE (NO. 1) TO BAR EVIDENCE AND ARGUMENT 
CONCERNING COLEMAN (PARENT) HOLDINGS INC.'S ALLEGED PROFITS 

FROM ITS INVESTMENT IN THE COLEMAN COMP ANY, INC. 

Plaintiff Coleman (Parent) Holdings Inc. ("CPR") hereby moves this Court for an Order 

barring Defendant Morgan Stanley & Co. Inc. ("Morgan Stanley") from introducing any 

evidence or argument at trial regarding whether CPR made any profit on its investment in The 

Coleman Company, Inc. ("Coleman") and, if so, how much. 

Based on arguments and issues that Morgan Stanley has attempted to raise and develop 

during discovery, CPR expects that Morgan Stanley may seek to introduce evidence at trial that 

CPR profited on its investment in Coleman and may argue that those supposed profits should be 

taken into account by the jury in determining the amount of damages to be awarded. This Court 

already has determined that evidence regarding CPH's profit or loss on its investment in 

Coleman is irrelevant to the issues in this case. See Ex. A, Order on CPH's Mot. for Protective 

Order, 11/15/04 (granting CPH's Motion for a Protective Order barring Morgan Stanley from 

taking the deposition of a CPR representative on the topic of the gains or losses experienced by 

CPH as a result of CPH' s investment in Coleman, on the grounds that such evidence is 

irrelevant). For the same reasons that this Court granted CPH's Motion for a Protective Order, 
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this Court should bar Morgan Stanley from attempting to introduce this irrelevant evidence at 

trial. 

ARGUMENT 

No evidence is admissible at trial unless it is relevant - that is, it must be "evidence 

tending to prove or disprove a material fact." FLA. STAT. ANN. § 90.401 (West 2004); see also 

CHARLES W. EHRHARDT, FLORIDA EVIDENCE § 401.1, at 116-23 (2004 ed.). Even relevant 

evidence is inadmissible "if its probative value is substantially outweighed by the danger of 

unfair prejudice, confusion of issues, misleading the jury, or needless presentation of cumulative 

evidence." FLA. STAT. ANN. § 90.403 (West 2004); see also EHRHARDT, FLORIDA EVIDENCE, 

supra, § 403.1, at 161-73. Under these standards, evidence and argument concerning the profit 

CPR made from its investment in Coleman should be barred at trial. 

First, as stated above, this Court already has determined that CPH's profit or loss on its 

investment in Coleman is irrelevant. Morgan Stanley sought a Rule 1.3 lO(b )( 6) deposition of 

CPR on the topic of "[a]ll gains and/or losses experienced by CPR as a result of CPH's 

investment in The Coleman Company, including the value of all payments, consideration, and 

other financial benefits received by CPR, directly or indirectly, as a result of that investment." 

See Ex. B, Morgan Stanley's Am. Notice of Dep., 11/3/04. CPR filed a Motion for a Protective 

Order on the grounds that CPH's profit or loss on its investment in Coleman was irrelevant. See 

Ex. C, CPH's Mot. for Protective Order, 11/8/04. The Court granted that Motion on November 

15, 2004. See Ex. A, Order on CPH's Mot. for Protective Order, 11115/04. 

That ruling is dispositive. As this Court recognized in granting CPH's motion, the details 

of CPR's investment in Coleman have nothing to do with whether Morgan Stanley defrauded 

CPR. The 1998 fraud and the resulting damage to CPH are unrelated to how much Coleman was 

2 
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worth when CPH acquired it in 1989 or the history of that investment since 1989. Nor is this 

evidence relevant to CPH's damages, which are measured by what CPH lost; what CPH may 

have gained on the investment prior to giving up the asset has no bearing on what it lost. 

Morgan Stanley should not be permitted to introduce this irrelevant evidence at trial. 

Second, evidence regarding CPH's profit on its investment in Coleman would create 

unfair prejudice, confuse the issues, and mislead the jury. Allowing Morgan Stanley to inject 

CPH' s overall profit on its Coleman investment at trial would create a substantial danger that the 

jury might improperly reduce CPH's damages. That should not be allowed to occur: CPH is 

entitled to recover all damages occasioned by Morgan Stanley's fraud. 

CONCLUSION 

For the foregoing reasons, this Court should enter an Order barring Morgan Stanley from 

introducing at trial any evidence or argument concerning CPH's profit on its investment in 

Coleman, including any evidence or argument that that profit somehow diminishes CPH's losses 

caused by Morgan Stanley's fraud. 

Dated: January 10, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

Respectfully submitted, 

Johns 
SEAR DENNEY SCAROLA 

ARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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#230580/rnep 

COLEMAN (P ARENn HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

��������������-'' 

IN THE CIRCUIT COURT OF TIIE 
FIFTEENTII JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

MORGAN STANLEY SENIOR FUNDING, INC., Case No. CA 03-5165 AI 

Plaintiff, 
vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 

ORDER ON COLEMAN {PARENT) HOLDINGS INC.'S 
MOTION FOR PROTECTIVE ORDER DATED NOVEMBER 8, 2004. 

IBIS CAUSE having come to be considered upon the Coleman (Parent) Holdings Inc.1s 

Motion for Protective Order dated November 8, 2004, and the Court having reviewed the file and 

being fully advised in the premises, it is hereby, 

ORDERED andADJUDGED: � rt\�� ��l· ... �\c;:rJ. �.·- � .  
"-t ctr\ r�r� W � be.. ct.-y� PV<.. � .. '- 'J, � rr..o.� 
\..<._ �A� o��D � West Palm Beach, Palm Be aunty, Florida, this I <:-
day of P\JrJ./- , 2004. 

ELIZABETH T. MAASS 
CIRCUIT COURT JUDGE 

EXHIBIT 
Copies have been furnished to all counsel on the attached counsel list. 

I A 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 AI 
Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
. Carlton Fields, et al. · 

222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, 11 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart 
& Shipley, P.A. 
2139 Palm.Beach Lakes Boulevard 
West Palm Beach, FL 33409 
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IN THE F�;ENTH nJDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 
. 

COLEMAN (PARENT) HOLDJNGS INC., 

Plaintiff, 
CASE NO; CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO. JNC., 

Defendant. · 

-----------"-"'------------------�----' 
AMENDED NOTICE OF DEPOSITION 

PLEASE TAKE NOTICE that Defendant Morgan Stanley 8J:, Co. Incorporated ("Morgan 

Stanley") will take the deposition of Coleman (Parent) Holdings, Inc. ('.'CPH") through a CPH 

representative or representatives with knowledge on the followiftg topics, pursuant to Florida 

Rules of Civil Procedure 1.280 and 1.310, on the dates. and times set forth below. The oral 

examination will take place at Kirkland & Ellis LLP, Citigroup Center, 153 East 53rd Street, New 

York, NY 10022-4611. The deposition will be taken before a person authorized to administer 

oaths and recorded by stenographic· and videographic means. The video operator will be Esquire 

Deposition Services of216 E. 45lh Street in New York, New York. 

Topic Representative Date & Time 
The value of the warrants and other consideration that Lawrence November 18, 
CPH received from Sunbeam pursuant to the August 12, Winoker 2004, at 1 :30 pm 
1998 Settlement Agreement between CPH and Sunbeam. 
All gains and/or losses experienced by CPH as a result of November 10, 
CPH's investment in The Coleman Company, inpluding 2004, at 9:30 am 
the value of all payments, consideration, and other 
financial benefits received by CPH, directly or indirectly, 
as a result of that investment. 
CPH's decision not to hedge its position in the Sunbeam Glenn Dickes November 18, 
stock that CPH received from Sunbeam in connection 2004, at 9:30 am 
with the February 27, 1998 . 

EXHIBIT 
'In 
.!! B :8 3 

1 
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• Topic Representative Date&Time 
The authenticity, source, creation, use, maintenance, and November 10, 
business purpose of documents produced and/or authored 2004, ·at 9:30 am 
by CPH and/or MacAndrews & Forbes bearing the bates 
numbers identified in Attachment A 
The balances due and available under any Mafco Finance November 10, 
Corp. (or Marvel IV Holdings Inc.) Credit Agreement or 2004, at 9:30 am 
Mafco Holdings Inc. · Guaranty (including any 
Amendments or Restatements) in the first and second 
quarters of 1998 . 

• 

• 
2 
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CERTIFICATE OF SERVICE 
.. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 3d day 

of November, 2004. 

Thomas D. Yannucci, P.C. 

Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
Michael C. Occhuizzo 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Teiephone: (202) 879-.5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for: 
Morgan Stanley & Co. Incorporated . 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659� 7368 
E-mail: jianno@carltonfielcls.com 

BY: 
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�('�· . �C'J Michael C. O�i o 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SIDPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

K.lE 9965910.5 

SERVICE LIST 
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Attachment A 

�{�lr'.::: .. ·.:\•·'.;;.:,.:.:·:·:i'.':r::::,:�:����·::::·::_,:::H::··:·;•:\•'. ::••·j 
�I 2pPH 200000Q-20000001. I IMLi _____ _§JQ�!i 2000039-200000401 
IMS l 61CPH 2000044 I 
MS i 111MSC 0016944-0016945 M_� 14tc?ii 0090040-0090045 . 
�S I 15\CPH 0084310-0084311 _ _j 
MS I . 31,CPH 0041641-0041648 J 
MS t 391CPH 1075408 j 
M5 --�4a Msc 0000001-0000115 � MS 41 MSC 0028858 
MS - 42 CPH 0129975-0129977 -1 
MS 62!CPH 1433326-1433329 __ I 
MS I I 67 ,___,__ ___ -·-----------·-
MS 68 
MS I 

,_ I 69 CPH 1341551-1341574 
MS 70 CPH 1399303-1399316 
MS I 73ICPH 1421226-1421248 
MS 
MS 1---1---- ·- -- -------··-

MS IPH 1401525-1401534 
CPH 1425610-1425629 
MSC 0026587-0026588 · 

MS -j---'7.-'- 9.,._C-'-P"'- H--0- 0_46'--7 _00_7 _____ .. _ 

IMS I 80fCPH 1426289-01426296 
MS I 81 CPH 1421814-1421817 I I ---.----- 1 MS I 82 CPH 1406962-1406964 
MS ! 83 CPH 1427250-1427253 -I 
MS l 84CPH 1324756-1324774 
r.;;51· �CPH 2000687-2000707 � 
MS I 87 CPH 1422243-1422246 
MS i 88\CPH 0634056-0634064 
MS r-- 89 CPH 0349166-0349167 
MS I 90-A ! i MS I 90-B Ms l9o-c t---------1 

---------------1 
MS I 90-D 
MS I 90-E � �· 90-FI 
MS I 90-G' I 
IMS ! 90-Hl---I -- -----; 
/MS 90-11 j rMS"T" 90-Jl --------

�-�Q-KI ______ __ 

' 
MS 
MS' I 
MS ! 
MS 
MS MS i 

,, 

92@E.tt 1429803-1429805 
931MSC 000794 7-000801 O 
94,CPH 1428774-1428775 
95 CPH 1429806-1429807 
96 CPH 2000731-2000763 
97 CPH 1308865-1308870 �+ 100 CPH 0282212-0282227 

MS I 102 CPH 0171292-0171296 
MS I 103 CPH 1402232-1402234 
MSl 104 CPH 2000144--2000149 

I 
I I I I 

� 
I -

Ms_i ___ 1 o5icPH 1425299.142·5303 ·--

MS 106 CPH 1425922-1425931 
MS 107jCPH 2000086-200009s-
MS I 108 CPH 1120631•1120659 
1MS i 112 CPH 1401219-1401238 1----t MS 1 · 113 CPH 0634065-0634075 
MS 114 CPH 1344526-1344542 

115 MSC 0063805•0063811 �� 1--�--
116 

·-· CPH 0014850 
MS 117 MSC 0008011-0008066 
MS 118 CPH 0634065-0634085 
MS I 119 CPH 1315399-1315409 MS 121 CPH 2005974-2005978 
MS 122 CPH 1433326-1433329 
MS I 123 CPH 2000848 
MS 124 CPH 2000037 
MS 1251CPH 2000041 -
�-- 127IQPW 0014210-0014229 
1MS 128jDPW 0014376-0014398 
MS 1291DPW '0014143-0014144 IMS 130 CPH 14067 46-14067-65 
MS I 131 CPH 1426091 MS I 132 CPH 1414009-1414713 
MS 133 ICPH 0642925-0642932 >-· ,MS I 135 CPH 1325201-1325202 'Ms I 137 CPH 1393114· 1327092 � 138 �PH 1327714-1327721 . I 

' 
I 
1 
i 

I I 
--

---1 
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i!i'��i:¥a!f ��;�,;�;;���i�i13: i� rs i 167ICPH 1011319-1011351 -� -L 168!CPH 1433889-1433890 ---� 
MS � 169,CPH 1402232-1402235 I MS 170iCPH 1429981-1429983 I 

MS : 171 CPH 2000708-2000715 -=-J 
MS 172 CPH 1429974-1429977 I 

MS 173 MSC 0033256-0033263 
MS 1761MS-C 0043213-0043216 ---1 
MS 180 CPH 1408948-1408949 
MS I 186CPH 1324775-1324850 1-

-

-·-· 

MS I 1871 
MS-!1�CPH-OOOOo�1316962---1 
MS 190.CPH 1406986 

-
-··-

·-
-'--

--·
---,.--1 

MS 
MS 
MS 
MS 1 

1: r MS i 
MS ; Mtj MS 
MS 
MS I -
MS I 
MS I MS 
MS I 
MS I 

I 

MS -· I 
MS 
MS I I 
MS 
MS 
MS i 

MS 
MS 

MS 
MS 
MS 

-

191CPH 1418025 
192 CPH 1408944 � 
195 CPH 2000635-2000686 
196 CPH 1393830-1393831 
197 CPH 1392397-1392444 
200iCPH 2000103-2000105 ·-

205 CPH 1327077-1327081 I 

2061CPH 1327166-1327167 -� 220iCPH 1267964-1267969 --I 
224ICPH 1427923-1427924 
226 CPH 1392570-1392604 
227 CPH 1392708-1392709 
228 CPH 1406941 
229 CPH 1426262 I 
230 CPH 1121260-1121271 � 
231 CPH 1406939 
232 CPH 2000771 -----
233 CPH 1328300-1328301 
234 CPH 2000830 � 
2361CPH 0627084-0627210 � 

2371CPH1325251-1325253 ' 

238JCPH 1418423-1418499 
239 
240 CPH 1144559-1144565 

l 246.DPW 0011015-0011020 
2481 . ==i 
25olcPH o5o8863-0508898 / 

I 
252ICPH 1292877-1292878 ---i 
257iCPH 0505156 � 251 \cPH 0599715-05997 41 i 

2 

··::��;:: :·&�;\:�:�.'- .::.:?:i,:/.:·'.:';:::_h_::'::-��i��:i{:,i\::f ;(\)?:::::1 
MS ' 262 CPH 0648982-0648989 
jMS i 269 CPH 1258270-1258274 �1-- 271 CPH 1200325-1200441 

I 272 CPH 0642954-064297 4 [MS I 273 WLRK0009189-0009195 
MS 274!WLRK0009197-0009199 
<MS -, 276 DPW0014400-001440� 
MS i 277 CPH 1433908-1433911 
MS ! 278 CPH 1094218-1094235 ' 
IMS 279 CPH 1398266-1398537 
MS I 282 
'Ms L}83°Ms_c 0003590 

-· 

MS i 287 CPH 1408297 
MS I 288 
MS 290 CPH 2008104-2008108 
MS I 291 CPH 2007915 
MS I 295 CPH 2010664-2010666 

I 
I 
I 

I 

MS 296 CPH 2010681 I 
CPH 2010676-2010679 � -· 

MS 297 
MS I 298 CPH 2010668-2010675 ! 
.MS 299 CPH 2007230-2007296 
'MS I 3001CPH 2006250-2006413 �-i----
MS ' 301 CPH 2006677-2006826 - -

·

---
MS 
MS 
MS 
MS 
MS I 
MS I 
rMs 
MS I �--F 
Msl-- -
MS 
MS 
MS -
MS ! ' 
MS 
MS ! 
MS f 
MS 

302 CPH 2006618-2006669 
303 CPH .2007528-2007534 
304 OPW 0000719-0000720 
305 DPW 0014400-0014403 
306 DPW 0011015--0011020 
307 CPH 1421212-1421219 
308 CPH 2006236-2006249 
310 CPH 2011528-2011531 
311,CPH 2006641-2006669 
313�CPH 2008016-2008020 
314 WLRK 0014181-0014295 
315°CPH 0643329-0643338 
316 
317 CPH 2011532-2011533 
318 CPH 1408945-140894 7 
319 iCPH 1407858-1407866 
322 ICPH 1087788-1087789 
323jCPH 1408270 
325,CPH 1395054-1395058 

I 
I I 

I 

I 
1 I I ' �s _J_ _3_26-+1--

--------i IMS i 327 DPW 0013825-0013827 
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.. e::.:....:: �=:?--'"N"'""o.-+··: · :--'-..... '---: .. "'-'-· ;--'-.·:"""'' ·�· i·'-"-·��t��c::.. ·; ;MS ·-4---3�8,CP !-:1 14082�-----·-J IMS ! 330�H 1121275-1121332 i !Ms I · 3371CPH 1258279-1258202 I MS I 342 CPH 0642672;.0642678 I MS 343 WLRK0008557-0008560 MS 344 WLRk0007554-0007562 I 
I MS 345 CPH 1167570-1167612 i 
I �s 346ICPH 1414454-1414459 . I MS 347 CPH 1421220-1421223 J ,MS 348 WLRK 0010179 I I 1MS 349 CPH 1167561-1167563 _____ j 

�t 350 WLRK 0012067 I 
I 
I MS 351 CPH 1411596-1411654 ··1 MS t 352f PH 1411183-1411209 � MS . 353 CPH 2005703 - ·-MS · 354 CPH 2005706 MS 355CPH 1278481-1278484 -f MS MS MS MS J MS i MS MS I MS I MS MS MS MS MS I 

356 
357 
358 
359 

CPH 1120685-1120704 I 
CPH 1087146-1087148 � 
WLRK00,?0591-0020595 j 
CPH 1010541-1010546 I 

360ICPH 1411943 
..J 

361 CPH 1192456-1192488 I 
--

362 WLRK 0012066-0012067 
363 CPH1426259 
364 CPH 1433908-1433912 
365 CPH 1433895 
366 CPH 1428745-1428746 
367 DPW 0014300-0014301 
368 CPH 1272487-1272536 MS L 369 DPW 0014073-0014074 __ J MS 4 370 DPW 0014028-0014029 i MS - ----371WLRK 0013747-0013790 � �- 372ioPW 0013720-0013723 --·i 

11 373 DPW 0013793-0013794 1 IMS I 
I 
I MS MS MS 

37� �!< 0003018-0003020 -� 
-375pPW 0014137 0014110 

376 DPW 0014141-0014142 
377 DPW 0013935-0013936 
378,DPW 0013821-0013822 
379, 
380 DPW 0013662 i i=.::....-�-�:--l�I -------� 

3 

l:_:·��::f��-/N�J·l:1\>.:··_:: :. ·: :s�te�,:.·_: ,
. : ·· .· ·_.-.: j !Msl 4_ · I jMS I - 3851CPH 1111639-1111648 i IMS 1 ____ �88 yv'LRK 0008777-000879Ll MS I. 395 i MS I 402 DPW 0013767-0013768 I M§_l 403 CPH .0637558-0637570 I 

t. 
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IN THE FIFTEENTH JUDICIAL CIRCU1T 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PAREN1) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. c• ���grHY h. WILKEN 
· CIRcurF 8�f�1iTA§?cY�T 

MORGAN STANLEY & CO., INC., 
Defendant. 

NOV 0 9 2004 

.
-COPY I ORIGINAL RtCEIVED FOR FILING 

COLEMAN (PARENT) HOLDINGS INC. 'S 
MOTION FOR PROTECTIVE ORDER 

Pursuant to Fla. R. Civ. P. 1.280(c), Coleman (Parent) Heldings Inc. ("CPH"), by its 

attorneys, respectfully requests that this Court enter a Protective Order barring Morgan Stanley 

& Co., Inc. ("Morgan Stanley") from talcing the deposition of a CPf.I corporate representative on 

Topics Two and Five as described in the notice of deposition attached hereto as Exhibit 1. In 

support of this motion, CPH states as follows: 

1. Morgan Stanley has served upon CPH a notice of deposition pursuant to Fla. R. 

Civ. P. l.310(b)(6), stating its intent to depose a CPH corporate representative designated by 

CPH on five separate topics. Two topics -Topics Two and Five - are pertinent to the instant 

motion. Topic Two requests that the CPH representative address (id. at 1): 

All gains and/or losses experienced by CPH as a result of CPH's investment in 
The Coleman Company, including the value of all payments, -consideration, and 
other financial benefits received by CPH, directly or indirectly, as a result of that 
investment. 

Topic Five requests that the CPH representative address (id. at 2): 

The balances due and available under any Mafco Finance Corp. (or Marvel IV 
Holdings Inc.) Credit Agreement or Mafco Holdings Inc. Guaranty (including any 
Amendments or Restatements) in the first and second quarters of 1998. 

On November 2, 2004, CPH notified M01:gan Stanley that it objected to these two lines of 

inquiry as irrelevant. See 11/2/04 Letter from M. Brody to T. Clare at 1. Morgan Stanley, 

however, is persisting in its effort to talce the corporate representative deposition on these topics. 

EXHIBIT 
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Morgan Stanley should be barred from doing so because Topics Two and Five concern lines of 

inquiry that cannot possibly lead to the discovery of admissible evidence. 

2. With respect to Topic Two, Morgan Stanley has demanded testimony about "[alll · 

gains and/or losses experienced by CPH" and "all payments, consideration, and other financial 

benefits received by CPH" for the entire (and lengthy) period of its investment in The·Coleman 

Company, Inc. ("Coleman"). See Ex. 1 at 1 (emphasis added). Besides seeking an enormous 

quantity of historical information, this topic is irrelevant, because historical details of .CPH's 

investment in Coleman, which began in 1989, have nothing to do with the issue iri this case-· 

namely, whether Morgan Stanley defrauded CPH in 1998. The 1998 fraud - and the resulting 

. . damage ·to CPH - are unrelated to how much Coleman was worth when CPH acquired it in 

1989 or the history of that investment since 1998. 

3. With respect to Topic Five, Morgan Stanley has demanded deposition testimony 

concerning "balances due and available" under any MAFCO credit agreement or guaranty "in 

the first and second quarters of 1998." See Ex. 1 at 2. But the credit status ofMAFCO (a parent 

of CPH) during that time period - or in any time period, for that matter - has nothing to do 

with this case. Whether Morgan Stanley defrauded CPH does not tum in any way upon the 

credit status ofCPH's parent. 

4. Rule l.280(c) provides that a Protective Order may issue where "good cause" 

exists. Because Topics Two and Five in Morgan Stanley's deposition notice involve factual 

issues that are unrelated to this lawsuit, good cause exists for the issuance of a Protective Order. 

See, e.g., Leonhardt v. Cammack, 327 So. 2d 848, 849 (Fla. 4th DCA 1976) (reversing trial 

court's denial of a protective order where the discovery sought ''related to matters that were 

clearly not relevant to the subject matter of the pending action"). 

2 
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WHEREFORE, CPH requests a Protective Order barring Morgan Stanley from taking the 

deposition of a CPH corporate representative on Topics Two and Five, as set forth in the notice 

of deposition attached hereto as Exhibit 1. 

Dated: November 8, 2004 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 6061 1 
(3 12) 222-9350 

#1176201 

Respectfully submitted, 
. ' 

COLEMAN (PARENT) HOLDINGS INC. 
··' -�·1 �' ,,' / 

By:L

·

.- /fa., /LiLL 
qn6 of 1ts Attorneys 
I /' I ,, (;/ 

John Scarola t. 

SEARCY DENNEY SCAROLA 
BARNHART & SHIPLEY P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, Floritla 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

<?ff--Fax and Federal Express to all counsel on the attached list on this 0 1 day of 

{Uov. 2004. ----� 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 606 1 1  

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P .L.L.C. 
Sumner Square 
16 15 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

COUNSEL LIST 

' lo 

t. 

. .  
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ll/Oa/2004 17:55 FAX 
--·---- --------

· . 

KIRKLAND & ELLIS LLP 

JN THE FIF'J'£ENTR JUDICIAL CIRCUIT 
JN /\ND FOR.PALM BBACR COUNTY, 
PLO'RJDA 

COLEMAN (PAlU!NT) liOlDINOS INC., 
Plaintifi; CASE NO: CA 03-5045 AI 

vs. 

MORGAN STANLID" lY. CO. INC., 
Defeildant. 

AMF.N:OED NOTICE OP' DEJ'osrrION 
·. ', PJ..EA.'lE TAKE NOTICE tlurt Defendant Morgan Stanley &.: Co. Incorpamttit ("Morpn 

Rlmlley") will mke the depo;ition of Coieman (Parent) Holdings. Inc. ("CPH'") thraui::h a CPli 
representative or represenwlves with knowledge OJ1 the followin& tnpi� purauant to Flarida 
Rul!llil of Civil Procedure 1.180 � 1.310, on !hr. cbtt.Cll IJ\d times� furlh below. The oral 

examination will t2ke place at IGrlc:lmd & Elli' LLP, CitiCJVUP Center, 1S3 East 53n1 Sb:eet, New 

Yoiic, NY 10022-4611. The deposition will be t.e1ccm before • pmon authorized to admini;tet" 
oaths and recorded by lltcnngntphic nnd vickographic m=mi. The video operator Will be Esquire 
Depo.sitiou Snrvi.-""" n£216 :B. 45111 Street in New York, New YOl'lc. 

Tonic Renresentttlve Da.te &Time 
The value ot' tl\f'; Wll1Tllllt."i aild otbg- oomidcra.tion lhBt Lawrence Nov� 18, 
CPH �M. ITnm SunhCZllJl p1l1'8Ulltlt to the Alieuet 12, Winoker :2004, at 1 :30 pm 
19gg Snttlr:rnt:n.t �cnt between CPH aud Sunbeam. 
All gaim IDJIJ/r:Jr IDll-W r:lC]'IC1ianccd by CPH M a 1115\llt of November · 10, 
CPH'i; i11Ye1tmcnl in The Coleman Compmy, including 2004, at 9:30 lllD 
the valoc of all p&ymcmb,, COJ311ideration, and other 
6nencial. hcncfiu rocoivecl by CPH, dircotly or indirectly, 
M a result of that investmi:inl 
CPH' 3 �oi.sion not to hudge its position iu the Sunbmu Glenn Dickes Novewbtir lR. 
stock that CPH received from SUnbcam in connection 2004, J1t 9·30 am 
with the Fchn�rv 27, 19518. 

la! 003/009 

EXHIBIT 

I 1 

16div-009431



' I• 

11/03/2004 17:56 FAX ________ KIRKLAND & ELLIS.J.Lf_ 

'l'onic RJ!nrcsi:uta6Te Date&Timg 
The ii:Ulhemit:ity, SOUit".I" .. CJ'Qation. use, m.a.inten:mce, and :Novembrr 10, 
�eis pmpose: of dnr.11mQT\ta produced and/or authored 
by CPH and/nr '.tvbicAndrcws & Fod>ea bearing 1he bates 

2004, at 9:30 lllil . 

mimbcrs idr.ntifi.cd in AttaobmODt A. 
-The b� due and avoilisble under �y Mafco Flnw:e NoYcmbcr 10, 
Cmp. (ar M.arvd. N Holdings J:nc.) Cre<llt Agceemem OJ 2004. pt 9:30 llm 
Ma1Co HnJdinp Iiic. Guaranty (including 1111)' 
Am.cndincats or Rutntemeo.111) In the fint and second 
mmtcrs or 1998. 

t. 
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11/03/2004 17_:s_o F_u _ _ _ ____ ..fil.RKLAND % ELLIS LLP 

' . .  

CEllTIFICATE Of SERVICE 
I HEREBY CERTIFY th2t :a tn1t: 1111d oorrcot C(l{1Y of the furei;otng �been :fumt� to 

all counse1 of record on the alt!chcd ,...mco Ii.st by :&caimile :md Pcdem Express en tbili 3d day 
ofNovembtr, 2004. 

Thome.aD. Y�P.C. 
Lawrence P. Bo;rnJa {PL B:r No. 618349) 
'J.'homas A. Clare 
Zhonette M. Brown 
MicbUI C. Occhuizzo 
KIRKLAND &: ELLIS U.P 

· 65S 1$u. Street, N.W., Suite 1200 
Washlngton, D.C. :10005 
Telephone: ('-¢2) R79-�000 
Faaimllc: (?.02) fl79--5200 
M11rk C. B.11n11(m 
Jmi� M. Wch5tcr, ID 
Rebocoa .A.. Beynon 
KELLOGG, HUBER, HANBE!lf, 

TODD & EV ANS, P.LI-C. 
Sumner· Square 
1615 MStroet, N.W., SWt= 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Fa.oWnilc: (202) 326--7999 

C()Ullld for: 
Morgnn Sr011lvy Ii OJ. Inrorpar"""-

CARL TON ll'IF.T.J)S, P.A. 
222 I.Zlkr:vim.r AYQ .. Suite 1400 
West P:llJmBcacb. FL 33401 
'telephone: (561} 6S9--1070 
'Facaimilo: (561) 659-7368 
B-meil: jiamio@carltanfielda,CQJD 

3 
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11/03/2004 17:56 PAX 
-----·- ·-·---

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BAlU'iBAJ!.DT & SBil'LEY, l" .A. 
2139 Palm Beach La\� :Blvd. 
West Palm Beach, FL 33409 
Jerold S. Sclovy 
MichlU':l.Bmdy 
JF:.NNER & BLOCK, LLC 
One mM Pbiza, Suito 400 
Chic�&O, U.. 60611 

ICM!""'"" 

KlRKLgID & ELLIS LLP 
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11/03/2004 17:58 FAX KIRKLAND & ELLIS LLP 
.-- -- --

--· -

Att:uhmf".nt A 

---··----

Ill 0071009 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

PLAINTIFF'S MOTION IN LIMINE (NO. 2) TO BAR EVIDENCE AND ARGUMENT 
CONCERNING THE WEALTH, NET WORTH, INCOME, OR FINANCIAL STATUS 

OF PERELMAN, GITTIS, OR ANY OTHER MAFCO, CPH, OR COLEMAN 
EMPLOYEES 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") hereby moves this Court for an Order 

barring Defendant Morgan Stanley & Co. Inc. ("Morgan Stanley") from introducing any 

evidence or argument at trial regarding the wealth, net worth, income, or financial status of 

Ronald Perelman, Howard Gittis, or any other employees of MacAndrews & Forbes Holdings 

Inc. ("MAPCO"), CPH, or The Coleman Company, Inc. ("Coleman"). 

Based on arguments and issues that Morgan Stanley has attempted to raise and develop 

during discovery, CPH expects that Morgan Stanley may seek to introduce at trial evidence 

regarding the wealth, net worth, income, or financial status of Messrs. Perelman and Gittis, and 

perhaps other MAPCO, CPH, or Coleman employees. The Court should bar this evidence as 

irrelevant and unfairly prejudicial. 

ARGUMENT 

No evidence is admissible at trial unless it is relevant - that is, it must be "evidence 

tending to prove or disprove a material fact." FLA. STAT. ANN. § 90.401 (West 2004); see also 

CHARLES W. EHRHARDT, FLORIDA EVIDENCE § 401.1, at 116-23 (2004 ed.). Even relevant 

16div-009438



evidence is inadmissible "if its probative value is substantially outweighed by the danger of 

unfair prejudice, confusion of issues, misleading the jury, or needless presentation of cumulative 

evidence." FLA. STAT. ANN. § 90.403 (West 2004); see also EHRHARDT, FLORIDA EVIDENCE, 

supra,§ 403.1, at 161-73. Under these standards, evidence and argument concerning the wealth, 

net worth, income, or financial status of MAFCO, CPH, or Coleman employees should be 

excluded. 

First, to date, this Court has declined to require CPH to provide information concerning 

personal finances. See Ex . A, Order on Def. 's Mot. to Compel Disc., 1/13/04. This information 

is no more relevant at trial than it was during discovery. See, e.g., Allstate Ins. Co. v. Langston, 

655 So. 2d 91, 94 (Fla. 1995) (relevancy for purposes of discovery is broader than the concept of 

relevancy in the trial context). CPH does not contest that, within reason, Morgan Stanley may 

explore the business experience of CPH executives. But exploring personal wealth should be off 

limits. 

Second, admitting evidence of the personal financial status of MAFCO, CPH, or 

Coleman employees would raise a real and substantial danger of unfair prejudice, confusion of 

the issues, and misleading the jury. "The general rule is that during trial no reference should be 

made to the wealth or poverty of a party, nor should the financial status of one party be 

contrasted with the other's." Batlemento v. Dove Fountain, Inc., 593 So. 2d 234, 241-42 (Fla. 

5th DCA 1991); see id. (noting that "inherent in our system of trial by jury is always a danger the 

jury will be influenced by the wealth or power of one party or another"); Silbergleit v. First 

Interstate Bank of Fargo, 37 F.3d 394, 398 (8th Cir. 1994) (concluding that references to 

plaintiffs wealth were "highly prejudicial"). Because evidence of Mr. Perelman's or others' 

2 
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personal financial status would be highly prejudicial, the balance clearly weighs in favor of 

exclusion. 

CONCLUSION 

For the foregoing reasons, this Court should enter an Order barring Morgan Stanley from 

introducing at trial any evidence or argument concerning the wealth, net worth, income, or 

financial status of Ronald Perelman, Howard Gittis, or any other MAFCO, CPH, or Coleman 

employee. 

Dated: January 10, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

Respectfully submitted, 

la 
Y DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this / {llr-day of 

,, )v.·\UUU1 , 2005, 

Denney Scarola 
arnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber,. Hansen, 
Todd & Evans, P .L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

COUNSEL LIST 
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IN THE FIFIEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

----------------------�----'' 

CASE NO. CA 03-5045 AI 

ORDER ON DEFENDANT'S MOTION TO COMPEL DISCOVERY AND ORE 
TENDS MOTION TO CONTINUE AND ORDER SETTING CASE MANAGE1\.1ENT 

CONFERENCE 

This case came before the Court January 12, 2004 on Defendant's Motion to Compel 

Discovery, with both counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Defendant's Motion to Compel Discovery is 

Granted, in part, and Deriied, in part. Interrogatory I of Defendant's Third Set of 

Interrogatories is amended by interlineation to request the information as to Global Holdings 

only, expressed as a percentage of net worth. As so modified, Plaintiff shall serve its answer 

to the Interrogatory for Plaintiff and MAFCO, within 30 days. The Court defers ruling on 

the portion of the interrogatory directed to Perelina, Gittis, and any other MAFCO or CPH 

employees who participated in the due diligence or financial review of Sunbeam's 

acquisition of Coleman Company, pending further hearing. It is further 

ORDERED AND ADJUDGED that Defendant's ore tenus Motion to Continue is 

Granted. The Order Setting Jury Trial and Directing Pretrial and Mediation Procedures 

entered January 6, 2004 is stricken. It is further 
EXHIBIT 

I A 
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ORDERED AND ADJUDGED that a case management coriference shall be held 

February 20, 2004, at 3:30 p.m., 1 hour reserved 

at the West Palm Beach Courthouse, Room 11 A, 205 N Dixie Hwy, WPB, FL. Counsel 

shall confer and file an agreed statement of the case's background and procedural history at 

least three business days prior to the scheduled hearing. A copy shall be delivered to the 

undersigned's office. In addition, each counsel shall file, serve, and deliver a copy to the 

undersigned a statement of unresolved legal issues remaining in the action, attaching copies 

of any unresolved motions or other requests for action. The purpose of the conference is to: 

1. educate the Court on the action's procedural and legal posture; 
2. discuss filing and setting hearing on pre-trial motions; 
3. limit, schedule, or expedite discovery; 
4. schedule exchange of witness lists and documents; 
5. require filing of preliminary stipulations, if the issues can be narrowed; 
6. discuss filing of deposition designations, cross-fairness designations, and 
objections thereto, and motions in limine; 
7. schedule other conferences or determine other matters that may aid in the 
disposition of the case; 
8. discuss time limits for the progress of the trial, including length of trial, voir dire, 
opening statements, and closing arguments; 
9. discuss jury selection procedures; 
10. identify unique questions of law; 
11. identify the need for any special equipment, courtroom facilities, or 
interpretors; and 

· 12. select the most appropriate docket for trial. 

This hearing may be canceled only if the action is settled and a final order issued or the 
action dismissed. This hearing may be re-set only on Court order, and may not be canceled 
by the parties or their counsel. 

DONE AND ORDERED in West Pa 
day of January, 2003 . 

1--
alm Beach County, Florida this lJ 

Circuit Court Judge 
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copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 3340 1 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2 1 39 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, II 6061 1 

Mark F. Bideau, Esq. 
777 S. Flagler Dr., Suite 300E 
West Palm Beach, FL 33401 

David M. Wells, Esq. 
50 N. Laura Street, Suite 3300 
Jacksonville, FL 32202 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding. you are 
entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 
derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 
Administrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 
33401, telefono ( 561) 355-4380, dentro de las dos (2) pr6ximos dfas habiles despues de recibir esta [describa la 
notificaci6n]; si tiene incapacidad de air 6 hablar llame al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki Infim, ki bezwen ninpot akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 
koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte koodinate ADA ya nan Biro AdministratifTribinal nan cite 
Palm Beach Ia, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero telefonn-nan 
se (561) 355-4380, rele de (2) jou de le ou resevwa [ notis sa-a]; si ou hebe ou byen soud rele 1-800-955-8771. 
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FRENCH 

Si Yous etes infirme, et en besoin de n'importe accommodation pour pouvoir participer aces procedures, vous pouYez 
gratuitement recevoir, certains services. S'il-Yous-plait contactez le coordinateur du Bureau Administratif du Tribunal 
de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 
telephone (561) 355-4380 durant deux (2) jours suiYant la reception de [ cette note]; si YOUS etes muets ou sourds, 
appelez 1-800-955-8771. 

16div-009446



IN THE FIFl'EENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

----------------------------' 

CASE NO. CA 03-5045 AI 

ORDER ON DEFENDANT'S MOTION TO COMPEL DISCOVERY AND ORE 
. TENUS MOTION TO CONTINUE AND ORDER SETTING CASE MANAGElVIENT 

CONFERENCE 

This case came before the Court January 12, 2004 on Defendant's Motion to Compel 

Discovery, with both counsel present. Based on the proceedings before the Court, it is 

• ORDERED AND ADJUDGED that Defendant's Motion to Compel Discovery is 

Granted, in part, and Denied, in part. Interrogatory 1 of Defendant's Third Set of 

Interrogatories is amended by interlineation to request the information as to Global Holdings 

only, expressed as a percentage of net wo�. As so modified, Plaintiff shall serve its answer 

to the Interrogatory for Plaintiff and MAFCO, within 30 days. The Court defers ruling on 

the portion of the interrogatory directed to Perelina, Gittis, and any other MAFCO or CPH 

employees who participated in the due diligence or financial review of Sunbeam's 

acquisition of Coleman Company, pending further hearing. It is further 

ORDERED AND ADJUDGED that Defendant's ore tenus Motion to Continue is 

Granted. The Order Setting Ju_ry Trial and Directing Pretrial and Mediation Procedures 

• entered January 6, 2004 is stricken. It is further 

I · .. ' ·� .,,- ,•·· .-.. ,,....1 .7 

. I/, . "' � .. ' 
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ORDERED AND ADJUDGED that a case management conference shall be held 

• February 20, 2004, �t 3:30 p.m., I

-

hour reserved 
v--------... _ 

• 

• 

at the West Palm Beach Courthouse, Room llA, 205 N Dixie Hwy, WPB, FL. Counsel 
,. 

shall confer and file an agreed statement of the case's background and procedural history at 
---···-.... .__,.-....... --....._._,._,� ... ----- · · ·- ... 

least three business days prior to the sche�d he��· A copy shall be delivered to the 

undersigned's office. In addition, each counsel shall file, servet and deliver a copy to the 

undersigned a statement of unresolved legal issues remaining in the actiont attaching copies 

of any unresolved motions or other requests for action. The purpose of the conference is to: 

1. educate the Court on the action's procedural and legal posture; 
2. discuss filing and setting hearing on pre-trial motions; 
3. limit, schedule, or expedite discovery; 
4. schedule exchange of witness lists and documents; 
5. require filing of preliminary stipulations, if the issues can be narrowed; 
6. discuss filing of deposition designationst cross-fairness designations, and 
objections thereto, and motions in limine; 
7. schedule other conferences or determine other matters that may aid in the 
disposition of the case; 
8. discuss time limits for the progress of the trial, including length of trial, voir dire, 
opening statements, and closing arguments; 
9. discuss jury selection procedures; 
10. identify unique questions of law; 
11. identify the need for any special equipment, courtroom facilities, or 
interpretors; and 

· 12. select the most appropriate docket for trial. 

This hearing may be canceled only if the action is settled and a final order issued or the 
action dismissed. This hearing may be re-set only on Court order, and may not be canceled 
by the parties or their counsel. 

DONE AND ORDERED in West P 
day of January, 2003 . 

. I--
aim Beach County, Florida this 1J 

Circuit Court Judge 
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• 
copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 

· 

Mark F. Bideau, Esq. 
777 S. Flagler Dr., Suite 300E 
West Palm Beach, FL 33401 

• David M. Wells, Esq. 

• 

50 N. Laura Street, Suite 3300 
Jacksonville, FL 32202 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SPAtuSH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 
derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 
Administrativa de la Corte AfJA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 
33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dfas habiles despues de recibir esta [describa la 
notificaci6n]; si tiene incapacidad de oir 6 hablar llame al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki Infim, ki bezwen ninpot akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 
koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte koodinate ADA ya nan Biro AdministratifTribinal nan cite 
Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero telefonn-nan 
se (561) 355-4380, rele de (2) jou de le ou resevwa [ notis sa·a]; si ou bebe ou byen soud rele 1-800-955-8771. 
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FRENCH 

Si YOUS etes infinne, et en besoin de n'importe accommodation pour pouvoir participer aces procedures, YOUS pouvez 
gratuitement recevoir, certains services. S'il-vous-plait contactez le coordinateur du Bureau Administratif du Tribunal 
de Palm Beach, situee fl. 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numeto de 
telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si Yous etes muets ou sourds, 
appelez 1-800-955-8771. 
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COLEMAN (PARENT) HOLDINGS JNC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

JN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

PLAINTIFF'S MOTION IN LIMINE (NO. 3) TO BAR EVIDENCE AND ARGUMENT 

OF MORGAN STANLEY'S SUPPOSED LOSSES IN THE TRANSACTION BETWEEN 

COLEMAN COMPANY INC. AND SUNBEAM CORPORATION 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") hereby moves this Court for an Order 

barring Defendant Morgan Stanley & Co. Inc. ("Morgan Stanley") from introducing any 

evidence or argument at trial that it or its sister company, Morgan Stanley Senior Funding Inc. 

("MSSF"), or any other corporate affiliate lost money in the Coleman-Sunbeam transaction, 

including any evidence or argument that such losses show that Morgan Stanley and MSSF were 

purportedly victims of Sunbeam's fraud. 

Morgan Stanley repeatedly has attempted to argue that it was a victim of Sunbeam's 

fraud because MSSF ultimately lost some of the money it loaned to Sunbeam. See, e.g., Ex. A, 

MSSF Compl. in MSSF v. MAPCO, 5/12/03, at 1-3. However, this Court previously has 

questioned the relevance of the amount of money Morgan Stanley or MSSF Jost. See, e.g., Ex. 

B, 11/16/04 Tr., at 23 ("[T]he only relevant piece I see is that Morgan Stanley lent the money."); 

Ex. C, 11/17 /04 Tr., at 15 ("I would agree that sort of a relevant piece of the puzzle is, did 

Morgan Stanley stand to make substantial amounts of money if the deal closed. . . . If a year or 

two down the road it turns out [Morgan Stanley] ultimately lost money, how is that relevant?"); 

id. at 23 ("I'm still trying to figure out why what's relevant isn't limited to what the parties 

16div-009451



reasonably believed at the time the allegedly fraudulent misrepresentations were made?"). 

Nevertheless, as the Court is aware, Morgan Stanley persists in its argument that it lost money 

and therefore is a victim. 

Moreover, Morgan Stanley is estopped from invoking the losses of MSSF in light of the 

fact that in the proceedings associated with the Sunbeam bankruptcy, MSSF defeated an 

equitable subordination claim, which was predicated on the improper conduct of Morgan 

Stanley, by successfully arguing that MSSF and Morgan Stanley are separate and distinct 

corporate entities whose conduct is not attributable to each other: "the Lenders [including 

MSSF] are independent legal entities separate from Morgan Stanley [and] no facts are alleged to 

justify disregarding their separateness." See Ex. D, Lenders' Mot. to Dismiss Br., 10/1/01, at 17; 

see also Ex. E, Order at 16-19, In re Sunbeam, No. 01-40291 (Banla. S.D.N.Y. Oct. 18, 2002) 

(refusing to impute Morgan Stanley's conduct to MSSF). Thus, for multiple reasons, Morgan 

Stanley should not be allowed to present evidence or argument about the losses of MSSF or any 

other corporate affiliate. 

ARGUMENT 

No evidence is admissible at trial unless it is relevant - that is, it must be "evidence 

tending to prove or disprove a material fact." FLA. STAT. ANN. § 90.401 (West 2004); see also 

CHARLES w. EHRHARDT, FLORIDA EVIDENCE § 401.1, at 116-23 (2004 ed.). Even relevant 

evidence is inadmissible "if its probative value is substantially outweighed by the danger of 

unfair prejudice, confusion of issues, misleading the jury, or needless presentation of cumulative 

evidence." FLA. STAT. ANN. § 90.403 (West 2004); see also EHRHARDT, FLORIDA EVIDENCE, 

2 
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supra, § 403 .1, at 161-73. Under these standards, evidence and argument concerning the money 

MSSF lost in the Coleman-Sunbeam transaction should be excluded. 

First, evidence that MSSF lost money is irrelevant. As this Court consistently has noted, 

the relevant inquiry in an action for fraudulent misrepresentation focuses on the parties' states of 

mind at the time the fraudulent misrepresentations were made. See Exs. B & C cited supra. 

Second, the evidence is irrelevant because the doctrine of judicial estoppel bars Morgan 

Stanley from arguing that MSSF's losses are indistinguishable from Morgan Stanley's losses. 

MSSF successfully argued to the Sunbeam bankruptcy court that MSSF and Morgan Stanley 

"are separate legal entities" and should be treated as such. See Ex. D at 17; Ex. E at 16-19. 

Morgan Stanley's invocation of MSSF's losses is an improper attempt to have it both ways. See 

Chase & Co. v. Little, 156 So. 609, 610 (Fla. 1934) ("A claim made or a position taken in a 

former action or judicial proceeding will, in general, estop the party to make an inconsistent 

claim or to take a conflicting position in a subsequent action or judicial proceeding."); see also 

Blumberg v. USAA Cas. Ins. Co., 790 So. 2d 1061, 1066-67 (Fla. 2001) (estopping a party from 

taking a position contrary to one taken by a closely related party in an earlier case, which would 

have made a '"a mockery of justice by inconsistent pleadings"') (quoting American Nat 'l Bank v. 

Federal Deposit Ins. Corp., 710 F.2d 1528, 1536 (11th Cir. 1983)). 

Third, evidence of MSSF's losses should be excluded because it would create unfair 

prejudice, confuse the issues, and mislead the jury. Under Section 90.403, "'it is proper for the 

court to consider the need for the evidence; the tendency of the evidence to suggest an improper 

basis to the jury for resolving the matter, e.g., an emotional basis; the chain of inference 

necessary to establish the material fact; and the effectiveness of a limiting instruction."' State v. 

McClain, 525 So. 2d 420, 422 (Fla. 1988) (quoting EHRHARDT, FLORIDA EVIDENCE § 403.1, at 

3 
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100-03 (2d ed. 1984)); see also Taylor v. State, 855 So. 2d l ,  22 (Fla. 2003); Mansfield v. State, 

758 So. 2d 636� 648 (Fla. 2000), cert. denied, 532 U.S. 998 (2001); Walker v. State, 707 So. 2d 

300, 310 (Fla. 1997). Given that this case is about what CPH lost, not what MSSF lost, the 

danger of jury confusion and prejudice if Morgan Stanley were allowed to present evidence 

about the purported losses of MSSF is manifest. 

CONCLUSION 

For the foregoing reasons, this Court should enter an Order barring Morgan Stanley from 

introducing evidence or argument at trial that Morgan Stanley, MSSF, or any corporate affiliates 

lost money in the Coleman-Sunbeam transaction. 

Dated: January 10, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 
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(561) 686-6300 

4 

16div-009454



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this / cr�ay of 

\JilMJJ.ayl , 2oos. 

AR OLA 
Flori a ar No.: 169440 
Se Denney Scarola 

filnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 

16div-009455



Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

COUNSEL LIST 

16div-009456



.. , .. 

• 

, . 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
JN AND FOR PALM BEACH COUN'IY, FLORIDA 

MORGAN STANLEY SENIOR FUNDING, INC. ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

MACANDREWS & FORBES HOLDINGS INC., and ) 
COLEMAN (PARENT) HOLDINGS INC. ) 

) 
Defendants. ) 

COMPLAINT 

200JGAO 05165 A& 

�H.WILKEN 
� �t'f>'1tffi?cY�T 

MAY 12 2003 
. COPY I ORIGINAL RECEIVED FOR FILING 

Plaintiff Morgan Stanley Serµor Funding, Inc .• by, and through its undcmigned c:oUnsel. 

alleges 'the following against Defendants MacAndrcws & Forbes Holdings, Inc. and Coleman 

(Parent) Holdings. Inc.: 

Nature of Action 

I. This is an action brought by Morgan Stanley Senior Fwiding, Inc. ("MSSF") 

against MacAndrcws and Forbes Holdings Inc. ("MAFCO") and its wholly-owned suosidiary7 
Coleman (Parent) Holdings Inc. ("Coleman-Parent"), for fraud, negligent misrepresentation, and 

other actionable misconduct arising from Defendants' sale of Coleman Company, Inc. 

("Coleman") to Swibeam Corporation ( .. Sunbeam") in March 1998. In the course of these 

transactions, Defendants provided Sunbeam and its lenders with a series of false infonnation 

about the "synergies" that Sunbeam could expect to achieve from the combination of Sunbeam 

and Coleman. Defendant•s fraudulent synergy projections caused Sunbeam to pay a higher price 

to acquire Coleman and consequently caused Swtbeam's lenders (including MSSF) to make 

larger loans to finance the acquisition. When Sunbeain iiecIBred bankrupfoy"in" February 2001, 

EXHIBIT 

j A 
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.. 

MSSF suffered hundreds of millions of dollars in damages when Sunbeam defaulted on 

acquisition-related loans. 

2. The inflated price that Sunbeam agreed to pay for Coleman ($2.2 billion) resulted 

from Defendants' misrepresentations of the annual synergies that Sunbeam would achie\re from 

the acquisition. During the negotiations that led to the pricing of the deal, Defendants provided 
.. 

Sunbeam's financial team with a detailed written schedule identifying 15 different areas of 

synergies between Sunbeam and Coleman and representing that the acquisition would result in 

post-closing synergies totaJing $150.S million per year.· Defendants affirmed these fraudulent 

synergy figures through additional oral representations to Sunbeam, itS agents, and its financial 
l. 

advisors. Through these ftaudulently inflated synergy projections, Defendants hoped to make 

Coleman - a money-losing enteiprise - an attractive target that could command a price 

substantially above market value. 

3. Defendants foisted their fraudulent synergy nwnbcrs on virtually everyone 

associated with the acquisition, including Sunbeam, Sunbeam's shareholders, Swibeam's 

financial advisors, Swibeam's accountants and (especiaUy) Sunbeam's lenders, who relied on the 

inflated synergy numbers in financing the acquisition at the Defend8nts' fraudulently inflated 

price. Indeed, Coleman's $2.2 billfon purchase price was the proximate result of Defendants' 

grossly false representations about annual post-closing synergies. To finance the acquisition at 

this price, Sunbeam sought $1. 7 billion in secured loans .from MSSF and other lending 

institutions, including First Union National Bank ("First Union'') and Bank of America National 

Trust ("Bank of America"). Accordingly, in March 1998, MSSF loaned Swibeam approximately 
. I 

$680 million to be used for the acquisition. First Union loaned Sunbeam approximately SSIO 

million� And Bank of America loaned Swibeam approximately SS 10 million . The amounts of 

these loans relate directly to the $2.2 bilJion price that Sunbeam agreed to pay for Coleman. 

4. SWlbcam bas. been unable to repay its $680 million loan from MSSF. On 

February 6, 200 I, Sunbeam and several of its subsidiaries filed petitions for relief under Chapter 

11 of the Bankruptcy Code in the Uriitcd States. Bankruptcy Court for the Southern District of 

2 
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New York. As a result of the bankruptcy, MSSF's $680 million loan to Sunbe8m was 

discharged in full. In exchange, as part of the coUrt-approved reorganization plan, MSSF 

received Sunbeam stock valued at a fraction of the original loan. 

5. MSSF now !mows that the synergy :figures provided by Defendants dl,lring the 

negotiations were grossly overstated. Documents and deposition testimony from Sunbeam's 

banJauptcy proceeding has confirmed· that, although Defendants were representing annual 
' 

synergy figures of more than $150 million, even lower synergy figures - prepared by Sunbeam 
4 . 

and its management - were thought by Coleman to be ''fictional." Yet it was Defendants' 

higher figures that caused Sunbeam to pay a fraudulently inflated price for Coleman, increased 

the amount of money Sunbeam was required to borrow from MSSF, and increased the damages 

suffered by MSSF when Sunbeam was unable to repay the loan. Because of these and other 

injwies suffered by MSSF as a resuJf of Defendants' wrongful conduct, MSSF seeks 

compensatory damages of several hundred million dollars. In addition, MSSF reserves the right 

to seek leave to amend its complaint pursuant to Fla. Stat § 768. 72 to assert claims for recovery 

of punitive damages. 

THE PARTIES AND OTHER RELEVANT ENTil'IES 

6. Plaintiff Morgan Stanley Senior Funding, Inc. ("MSSF') is a financial services 

company that provides credit services tO its clientS. In 1998, MSSF entered into a credit 

agreement with Sunbeam Wlder which MSSF agreed to provide senior secured financing to 

Sunbeam in connection with Sunbeam's acquisition of Colen:iaii and three smaller competitors. 

Pursuant to the credit agreement, Sunbeam bonowed $680 million from MSSF, with the 

borrowings used by Sunbeam to fund certain costs relating tO the acquisitions. MSSF is a 

corporation organized and existing under the laws of the State of Delaware, with its principal 

place of business in New York. 

7. Defendant MacAndrews and Forbes Holdings, Inc. ("MAFCO") is a global 

investment firm owned and operated by financier Ronald 0. Perelman ("Perelman"). Through 
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IN THE FIFTEENTH JUDICIAL CIRCUIT COURT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 00504 5  AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

* * * 

TRANSCRIPT OF THE PROCEEDINGS BEFORE 
THE HONORABLE ELIZABETH J. MAASS 

* * * 

West Palm Beach, Florida 
November 16th, 2004 
9:28 a.m. - 10:40 a.m. 
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out the text of something like that? And if it's 

agreeable, we'll present it to The Court tomorrow? 

MR. SHAW: Quite honestly, Judge, I think we 

can take two minutes and work it out right now. 

THE COURT: I would rather you try to do it. 

MR. SHAW: And -- I'm sorry, Your Honor. 

THE COURT: We have other motions tomorrow? 

MR. CLARE: We have one motion tomorrow. 

MR . SHAW: If they are willing to stipulate 

and we can work it out now, it would --

THE COURT: I would rather you guys take a 

few minutes and see if you can come up with 

acceptable language now because, again, you know, 

what happened after the fact is not really 

relevant unless somehow you're going to be able to 

show somebody knew that that was what was going to 

happen. I don't think anybody's really shown that 

line of reasoning yet. So the only relevant piece 

I see is that Morgan Stanley lent the money. 

MR. CLARE: The position that we've 

consistently taken is we're more than happy to 

provide the discovery we outlined here. They got 

the sale agreement, as counsel indicated, that 

actually does list the consideration that Morgan 

Stanley is going to get in the pending sale. 
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IN THE FIFTEENTH JUDICIAL CIRCUIT COURT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

* * * 

TRANSCRIPT OF THE PROCEEDINGS BEFORE 
THE HONORABLE ELIZABETH J. MAASS 

* * * 

West Palm Beach, Florida 
November 17th, 2004 
9:27 a. m. to 1 1: 17 a.m. 
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relevant, why didn't you get a stipulation 

yesterday? 

15 

MR. CLARE: Well, if I can address that, we 

cannot in good faith and to service our clients 

unilaterally disarm on this issue. The concern is 

that, if the plaintiffs are going to introduce 

evidence about Morgan Stanley fees that we made 

and how much money we made from the transaction 

and any aspect of the Coleman engagement, we have 

to be able to respond to that. 

THE COURT: You need to be able to explain 

I mean, I would agree that sort of a relevant 

piece of the puzzle is, did Morgan Stanley stand 

to make substantial amounts of money if the deal 

closed. That obviously would go, plaintiff would 

allege, that's a motivating factor in not aborting 

the deal when they contend your client found out 

about this massive fraud. If a year or two down 

the road it turns out your client ultimately lost 

money, how is that relevant? 

MR. !ANNO: The reason it is, Your Honor, is 

because of Mr. Shaw's argument this morning. 

Mr. Shaw's argument is, he wants to know how much 

Morgan Stanley entities, the global Morgan 

Stanley, made subsequent to the transaction. 
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THE COURT: Only because they are afraid you 

guys are going to want to show the jury that you 

lost money. If you guys agree nobody is going to 

talk about what happened after the closing, I 

think everybody is happy. 

MR. !ANNO: That's the problem. They won't 

agree to that, Judge. They want us to say we 

won't talk about it, but they go first. This is 

the argument we made to Mr. Shaw. I don't know 

what they are going to say in their case in chief. 

From what I'm hearing today 

THE COURT: Let me ask you this: Do you 

intend to present any information in your case in 

chief to show anything other than the money Morgan 

Stanley expected to earn at the time these 

allegedly fraudulent misrepresentations were made? 

MR. SHAW: Let me preface this by saying this 

is a tentative statement, Your Honor, because, you 

know, you're asking me to commit what my case is 

going to be at this point in time, especially when 

we have no commitment from the other side. Let me 

tell you some of the things we certainly want to 

prove up and some things we don't think we 

necessarily want to prove up. 

Let's talk about the loan. Morgan Stanley is 
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going t o  say that MSSF made this loan and that the 

loan is evidence that they obviously were not 

involved in some sort of fraud. We're going to 

want to say that Morgan Stanley, MSSF, doing this 

loan is actually evidence of Morgan Stanley's 

substantial insistence in making sure that the 

fraudulent scheme came to fruition. We're going 

to want to say that. 

THE COURT: That all predates the closing of 

the transaction. 

MR. SHAW: Right. Let me move on. On the 

issue of the fees to be reaped from the MSS loan, 

if we were to get a stipulation from the other 

side, for example, on the issue about the losing 

money issue that we've been discussing here, we 

would have absolutely no intention whatsoever of 

putting in any evidence of what fees were made by 

MSSF on the loan. Let me move to another piece. 

I don't want there to be any ambiguity about this. 

THE COURT: Fees, it will be easier for me if 

you tell me first from the plaintiff's perspective 

what financial piece of information post-dates the 

closing that you think is relevant. 

MR. SHAW: The M&A fees received by Morgan 

Stanley, the 30 to 40 million dollars, whatever it 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1  

1 2  

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

18 

was, that Mr. Strong boasted to his colleagues 

that he reaped because of the Sunbeam transaction. 

THE COURT: Why would that not be at least 

earned at the time of the closing? 

MR. SHAW: Well, you know, you, Your Honor, I 

haven't gone back to examine our evidence on the 

M&A fee piece, so I can't give you a date cutoff. 

That's the honest answer. I'm kind of dividing 

this into the loan and the M&A fees. 

We talked about this in some detail 

yesterday, Your Honor. We couldn't reach an 

agreement. But certainly, I mean, that is a 

what Morgan Stanley stood to earn and what Morgan 

Stanley certainly did earn in terms of M&A fees is 

very, very important. 

THE COURT: Were those fees dependent on 

anything that occurred post-closing? 

MR. SHAW: I don't believe so, Your Honor. I 

mean, you could be right, Your Honor, but I just 

don't know the evidence standing here right now on 

that issue, so I'm not trying to be evasive. I 

just don't know the evidence to commit to a date 

cutoff here when we have five motions on various 

issues. 

MR. IANNO: I think that illustrates a 
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problem, Judge. Until we know that the plaintiff 

is not going to say Morgan Stanley committed this 

fraud and they made hundreds of millions of 

dollars, that we can't say that we're not going to 

introduce money that we lost because you have to 

be able to counter that statement in your defense 

case. And since we go second --

THE COURT: You're saying that the only 

evidentiary piece that they made hundreds of 

millions of dollars is how much did they expect to 

make at the time the alleged fraud occurred? We 

agree that that's a relevant 

MR. SHAW: Quite frankly, when I asked 

Mr. Ianno the question, would you enter into this 

stipulation if we agree -- and this is one reason 

why I can't answer your question today, Your 

Honor. I asked Mr. Ianno and Mr. Clare yesterday, 

on the M&A side of this, if we were to, you know, 

agree that we would only introduce evidence about 

what you expected to gain, would you be willing to 

enter into a stipulation. They said, I don't 

know. 

So, quite frankly, Your Honor, based on that, 

I did not pursue this any further to explore with 

my colleagues chapter and verse what our evidence 
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would be on the M&A fee side. 

MR. !ANNO: This is where it goes back, 

Judge. There's too many permutations to say we're 

never going to introduce anything when the other 

part of the puzzle was, to enter into a 

stipulation, it has to be subject to whether or 

not they introduce any evidence that opens the 

door. 

THE COURT: Well, yes. Sort of like the 

general ruling on a motion in limine. We never 

talk about it. We don't talk about it unless it's 

relevant and admissible all of a sudden. 

MR. SHAW: I couldn't get a scenario from the 

other side.in which they would commit to the 

stipulation. 

THE COURT: I'm still back to where we were 

yesterday. What is the relevancy of any of this 

other than the fees that Morgan Stanley expected 

to make if the transaction closed and sort of the 

issues around their loan and them trying to sell 

the loan? Is that it? Is there any other 

relevancy to any of this? 

MR. !ANNO: To us, and Mr. Clare will have to 

add to it, to us the relevancy is a counter of 

their argument. Your Honor is absolutely correct. 
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THE COURT: From plaintiff's perspective, is 

there any other relevancy to any of this financial 

information? 

MR. SHAW: You're talking about a lot of 

financial information. I'm a little flat-footed, 

and I apologize. I told you that on the loan 

side, for sure --

THE COURT: On the loan side, what do we need 

other than the extent of the loan and then 

according to plaintiff they tried to immediately 

go out and sell it? 

MR. SHAW: That's basically it. As I 

indicated, as I represented before, what fees they 

ultimately reaped on the loan, we would agree that 

that would be off limits in exchange for the 

stipulation. On the M&A side, as I just 

represented, that's the stickier issue. 

THE COURT: I don't understand why that would 

be a sticky issue. You all tell me, the amount of 

fees to be earned by your client, was that fixed 

at the time of closing, or was there something 

else going on that made the fees dependent on -� 

MR. CLARE: The fee structure, and this has 

actually been the subj ect of a lot of discovery 

and the agreement that we reached this morning, 
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the fee structure is more complex than I think 

we're all talking about. 

THE COURT: Is it dependent on post-closing 

things? 

MR. CLARE: The fees were paid post-closing 

based on aspects of the Sunbeam engagement, yes. 

22 

THE COURT: Like what? Give me an example. 

MR. CLARE: For example, there are fees that 

are payable on the signing of the definitive 

agreement. There are fees that are payable on the 

signing of the closing of the transaction. There 

are fees for the subsequent offering of the 

convertible debentures that we've been talking 

about. There are loan fees. There are fees that 

relate to amendments and waivers of the credit 

agreement. There were fees for other M&A work 

done for Sunbeam in the fall of 1998 . So you have 

this kind of string. 

THE COURT: Was that contemplated? 

MR. CLARE: It's a two-step merger as well, 

Your Honor. If you remember, there's the public 

portion and the CPH portion, so it's difficult for 

us to simplify and say that on the date of the 

closing everything was fixed and everything was in 

place. 
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THE COURT: I guess I'm still trying to 

figure out why what's relevant isn't limited to 

what the parties reasonably believed at the time 

the allegedly fraudulent misrepresentations were 

made? 

23 

MR. CLARE: Because a part of the plaintiff's 

case is going to be that Morgan Stanley expected 

to be able to syndicate this loan. 

THE COURT: Right. 

MR. CLARE: After the closing. The loan was 

extended, and after the closing we expected to go 

out and be able to syndicate the loan. In fact, 

Morgan Stanley was not able to do that. If The 

plaintiff sets forth evidence and says, here's the 

steps Morgan Stanley took to syndicate the loan, 

we need to be able to come back to say we were not 

able to syndicate the loan, and in fact we were 

stuck with --

THE COURT: Why? Isn't the only evidentiary 

piece the attempt to syndicate it? 

MR. CLARE: I think that would present a 

misleading and one-sided picture of what we did. 

THE COURT: Why? Why? Why is that if 

their theory is you were willing to extend the 

loan and you were going to go out and sell it any 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------- x Re turn Date: November 15, 2001 

In re 

SUNBEAM CORPORATION, INC., 

Debtor. 

Time: I 0:00 a.m. 

Chapter I I 

------------------------------------------------- x Case No. 01-40291 (AJG) 
OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS OF SUNBEAM CORPORATION, 
on behalf of the estate of SUNBEAM 
CORPORATION, 

Plaintiff, 

-against-
Adv. Pro. 01-02886 (AJG) 

MORGAN STANLEY & CO. INC., MORGAN 
STANLEY SENIOR FUNDING, INC., FIRST 
UNION NATIONAL BANK and BANK OF 
AMERICA NA TI ON AL TRUST AND SAVINGS : 
ASSOCIATION, 

Defendants. 
------------------------------------------ x 
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The question for the court was "[w]hether a creditor can be penalized for the inequitable 

conduct of another person," and-the answer was "no." Id. at 543. Consequently, the court held that the 

threshold requirement of equitable subordination -- wrongdoing by the claimant - had not been met. It 

fails equally in the case at bar: the Lenders are independent legal entities separate from Morgan Stan

ley; no facts are alleged to justify disregarding their separateness or to allow any inference of an 

agency relationship; and the Lenders themselves are not alleged to have done anything inequitable.* 

3. No factual allegations of alter ego 

FUB and BOA are banking companies that are entirely separate from and unaffiliated 

with Morgan Stanley, and the Amended Complaint does not attempt to allege otherwise. As shown in 

Points I.A.2 and l.A.4 herein, there are no facts alleged from which it could be concluded that Morgan 

Stanley's alleged misconduct could even remotely be anributed to them. Furthennore, there are no 

facts alleged by the Committee to support any inference that MSF, an affiliate of Morgan Stanley, was· 

merely its alter ego. As the Second Circuit cautioned in rejecting the alter ego allegations in United 

States v. Wetterer, "courts mus� be extremely reluctant to disregard corporate form, and should do so 

only when the corporation primarily transacts the business of the dominating interest rather than its 

own." 2 10 F.3d 96, 106 (2d Cir. 2000). 

To survive a motion to dismiss, the Committee's allegations must meet the alter ego test 

under the controlling law of Delaware, Morgan Stanley's and MS F's state of incorporation. See Kalb, 

Voorhis & Co. v. American Fin. Corp., 8 F.3d 130, 132 (2d Cir. 1993) (holding, with respect to credi

tor's alter ego claims in chapter 1 1  adversary proceeding, that ''the law of the state of incorporation 

determines when the corporate form will be disregarded"); Fletcher v. Atex, Inc., 68 F.3d 145 I, 1456 

(2d Cir. 1995) (�hether the corporate form of a Delaware company should be disregarded is deter

mined by Delaware law); � v. Cogan, 200 1WL243537, •21 (S.D.N.Y. Mar. 8, 2001) (dismiss-
* The Committee has indicated that it will rely on the Fifth Circuit decision in In re Missionary Baptist 
Foundation of America, 818 F.2d 1135 (5th Cir. 1987), characterized by the Claxton court as "the only case in 
which the inequitable conduct of one person has been imputed to another to allow the claim of another to be eq
uitably subordinated." 76 B.R. at 544. Missionary Baptist is based on the concededly "peculiar facts" of that 
case, 818 F.2d at 1146, and its conclusions regarding "imputation" have not been followed in this Circuit. 
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ing trustee's alter ego claims under Delaware law). * As shown below, the allegations of the Amended 

Complaint do not even begin to meet this tesL 

Delaware courts have been extremely reluctant to disregard the corporate fonn under 

the alter ego theory. See,�. Harco National Ins. Co. v. Green Fanns, Inc., 1989WLI10537, at •4 

(Del. Ch. 1989) (''To date, the Delaware courts have not explicitly adopted the alter ego theory of 

piercing the corporate veil."); Fletcher, 68 F.3d 145 I, 1457 (2d Cir. 1995) (noting that "the Delaware 

Supreme Court has never explicitly adopted an alter ego theory"); �generally 3 Folk on Delaware 

General Corporation Law, § 329 .3 (4th ed. 2001) ("More often than not, the Delaware courts have up

held the legal significance of corporate form in a corporate-subsidiary complex, despite the fact of sub

stantial overlap in the management and control of the two entities.''). 

Accordingly, a party "seeking to persuade a Delaware co�rt to disregard the corporate 

structure faces a difficult task." Fletcher, 68 FJd at 1458; �also,�. In re Sunstates Corp. Share

holder Litig., 2001 WL 491173, •4 (Del. Ch. 2001 ). "Disregard of the corporate entity is appropriate 

only in exceptional circumstances." Mobil Oil Corp., 718 F. Supp. at 270. Under this "difficult stan

dard," "[e]ffectively, lhe corporation must be a sham and exist for no other purpose than as a vehicle 

for fraud." Wallace v. Wood, 752 A.2d at 1175, I 183 (Del. Ch. 1999); In re Sunstates Corp., 2001 WL 

491173 at •4; Waller v. Van Wagner, 1985 WL 165737, •2 (Del. Ch. 1985) ("Absent fraud, the sepa

rate corporate entity will not be disregarded."). 

And, significantly, alter ego liability requires that such fraud or similar injustice be 

caused by the use of the corporate structure itself. See, =.B.:.• Lasalle Nat' I Banlc v. Perelman, 82 F. 

Supp. 2d 295 (D. Del. 2000); Wallace, 752 A.2d at 1184; Outokumpu Eng'g Enters .• Inc. v. Kvaemer 

" There exists a body of federal alter ego law, which federal courts have applied under certain circum-
stances. See,:s.:; United States v. Golden Acres, Inc., 702 F. Supp. 1097, I 102-04 (D. Del. 1988). Defendants 
have not been able to locate any reported opinions applying such federal alter ego standard to equitable subordi
nation claims as alleged herein. However, as more fully discussed below, Delaware alter ego law is "altogether 
compatible with the federal analysis," Golden Acres, 702 F. Supp. at I 104, and under either law, the outcome of 
the inquiry would be the same. See Mobil Oil Corp.v. Linear Films, Inc., 718 F. Supp. 260, 268 (D. De l. 1989) 
("In any event, the Court will not launch into a protracted choice of law analysis because it is convinced that 
regardless of which law is applied to the alter ego question -- whether federal, Delaware or Oklahoma common 
law - the outcome is the same."). 
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EnviroPower, Inc., 685 A.2d 724, 729 (Del. Super. 1996). The same requirement exists under the fed

e_raJ alter ego standard. See MobiLOil, 718 F. Supp. at 26�-�9 (both Delaware and federal laws require 

that "fraud or injustice be found in the defendants' use of the corporate form") (emphasis added). 

In order to find that a corporation is such a "sham" and a "vehicle for fraud" so that its 

corporate entity could be disregarded under the alter ego theory, Delaware courts require a plaintiff to 

plead and prove the following factors: gross undercapitalization, failure to observe corporate formali

ties, nonpayment of dividends, insolvency of the corporation, siphoning of funds from the corporation 

by the dominant stockholder, nonfunctioning of officers and directors, absence of corporate records, 

and whether the corporation simply functioned as a fa�ade for the dominant stockholder. Harco, 1989 

WL 110537. at •4; Pearson v. Component Tech. Corp., 247 F.3d 471. 484-85 (3d Cir. 2001). The 

same factors must be shown under the federal alter ego standard. See Golden Acres, 702 F. Supp. at 

1104. 

Where the plaintiff fails to show such "exceptional circumstances.'' Delaware courts 

readily dismiss the alter ego claims as a matter oflaw. See,�· Fletcher, 68 F.3d at 1458 (observing 

that Delaware and other courts "have granted motions to dismiss as well as motions for summary 

judgment in favor of defendant parent companies where there ha5 been a lack of sufficient evidence to 

place the alter ego issue in dispute''); In re Sunstates Corp., 2001 WL 491173 at •4-S (granting sum

mary judgment where "plaintiffs' brief simply ignores this more difficult standard" required to state a 

viable alter ego claim); Wallace, 752 A.2d at 1184. 

The Committee does not even begin to satisfy this difficult alter ego standard, and its 

claims against the Lenders accordingly should be dismissed as a matter of law. Indeed, the Amended 

Complaint is en�irely devoid of the ••exceptional circumstances" required for the alter ego showing and 

is more revealing for what it does not say than for what it says. Thus, there are no allegations whatso

ever -- nor could there be - that would tend to establish (a) that MSF was at any time undercapitalized 

or insolvent; (b) that MSF failed to observe corporate formalities, did not maintain corporate records or 

had nonfunctioning officers and directors; (c) that there was any siphoning of funds from MSF or (d) 
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that it simply functioned as a fa�ade for the dominant entity. In short, the Amended Complaint does 

not allege any facts that, if proven, would state a viable alter ego liability theory. 

The few "factual" circumstances that the Committee does allege in the Amended Com

plaint (albeit in general, conclusory terms only), on the other hand, consistently have been held by 

Delaware courts to be insufficient to sustain a claim of alter ego liability. Thus, the Amended Com

plaint alleges that "[s]ince at least as early as 1997, MSF and Morgan Stanley have acted as an inte

grated investment and commercial bank serving Morgan Stanley's clients. At all relevant times, 

Morgan Stanley and MSF and each of their affiliated companies acted in concert with respect to Sun

beam and have been owned and operated under common and interrelated control," and that "[a]t all 

relevant times, Morgan Stanley and MSF had substantially identical management, business purposes, 

operations, customers and supervision." Amended·Complaint ,, 20, 103. 

But the Delaware courts consistently have held that mere domination and control of a 

subsidiary by a parent - let alone the "common and interrelated control" of the affiliated Morgan 

Stanley and MSF, which are not, nor could be, even alleged to be a parent and subsidiary - is insuffi

cient to support an alter ego theory. See Trustees of the Village of Arden v. Unity Constr. Co., 2000 

WL 130627, at *4 (Del. Ch. 2000) ("The undisputed fact that [the two companies] have similar owner

ship is not sufficient to justify disregarding their business fonns."); Outokumpu Eng'g Enters., 685 

A.2d at 729 ("Mere dominion and control of the parent over the subsidiary will not support alter ego 

liability.''); Hart Holding Co. v. Drexel Burnham Lambert, Inc., 1992 WL 127567 at *5 (Del. Ch. 

1992) (the degree of control required is "exclusive domination and control ... to the point that (the 

company] no longer ha[s] legal or independent significance of [its] own''). A fortiori, as a matter of 

law, the Amend�d Complaint 's mere conclusory allegations that affiliates Morgan Stanley and MSF 

operated under "interrelated and common control" with "substantially identical management" 

(Amended Complaint,, 20, 103) - entirely unexceptional and unobjectionable characteristics of af

filiated companies -- do not adequately plead the alter ego status of MSF. 

Further, in blatant misrepresentation of the underlying facts - flatly contradicted by the 

very documents upon which the Committee relies in the Amended Complaint - the Committee also 
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alleges in conclusory fashion as "facts" supposedly establishing alter ego status, that MSF was only a 

"nomin�Uender under t.he Banlc Facility," that Sunbeam "never differentiated between Morgan Stanley 

and MSF in determining which corporate entity would participate in the loan," that "Morgan Stanley 

was granted an 'exclusive' retention by Sunbeam with respect to the prospective senior secured fi

nancing," and that Morgan Stanley allegedly "held itself out to Sunbeam and the public as a unitary 

organization that could offer Sunbeam a variety of services and financing." Amended Complaint ,,, 

44, 86, I 03. The documents show otherwise. 

Thus, to support its contention that Morgan Stanley "held itself out to Sunbeam" as a 

unitary organization, the Committee cites Morgan Stanley's representation in its engagement letter to 

Sunbeam as follows: .. In the ordinary course of trading, brokerage, and financing activities, [Morgan 

Stanley] may trade or otherwise effect transactions, for our own account or the accounts of customers, 

in debt or equity securities or senior loans of the Company, Sunbeam or any other company that may 

be involved in this transaction." Amended Complaint , 4 4  (emphasis by the Committee). However, 

instead of the deliberately bracketed "[Morgan Stanley], .. the letter in fact says "Morgan Stanley or its 

affiliates." Joffe Aff. Exh. A (emphasis added). The Committee's contention that Morgan Stanley 

was granted "an 'exclusive' retention by Sunbeam with respect to the prospective senior secured ti-

nancing" (Amended Complaint 1 86) is likewise refuted by such unexpurgated language of the letter. 

And, in any event, the latter allegation of Morgan Stanley's purportedly "exclusive" retention provides 

no support for the Committee's claim of alter ego liability. 

Likewise, the Note Offering Memorandum flatly contradicts the Committee's conten

tion that Morgan Stanley was holding itself out as a "unitary organization" with respect to the Bank 

Facility to Sun� and to the public, or that Sunbeam "never differentiated between Morgan Stanley 

and MSF in detennining which corporate entity would participate in the loan." Amended Complaint 

,, 44, 86, 1 03. Thus, the Note Offering Memorandum expressly provides: 

[Sunbeam] is currently negotiating .the terms of the New Credit Facility with a group of 
banks which [Sunbeam] expects will provide for borrowings by [Sunbeam] or one or more 
of its subsidiaries in the aggregate principal amount of $2.0 billion. The New Credit Fa
ciliJy is being arranged by an afjiliale of /Morgan Stanley./ 
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In any event, even ifthere were any facts supporting the Committee's contention that 

Morgan Stanley held itself out as a "unitary organization" -- other than the patent misrepresentations of 

facts offered here -- Delaware courts have long held that such self-descriptions are insufficient to es

tablish alter ego. See, �· Japan Petroleum Co. v. Ashland Oil, Inc., 456 F. Supp. 83 1 ,  846 (D. Del. 

1978) (representations made by parent suggesting that subsidiary served as its instrumentality insuffi

cient to disregard the corporate fonn, noting that such representations may result from "an attempt at 

simplification"); Owl Fumigating Corp. v. California Cyanide Co., 24 F.2d 7 1 8, 72 1 (D. Del, 1928) 

{statements in a letter by parent identifying parent and subsidiary as one company "were not intended 

to and do not describe the legal relationship between the two compa.nies"); � also Fletcher, 68 F .3d at 

1 460-6 I (holding that under Delaware law, "the descriptions of the relationship between Atex and Ko

dak and the presence of the Kodak logo in Atex's promotional literature [does not] justify piercing the 

corporate veil"). 

In short, the Committee has utterly failed to allege facts that, if proven, would satisfy 

the difficult "alter ego" standard under the applicable Delaware law. The Amended Complaint also 

variously describes MFS as Morgan Stanley's "alter ego," "mere instrumentality," and "corporate ve

hicle" with "no separate will of its own" - but, as shown herein, these stock phrases are purely legal · 

conclusions derived from case law that are not supported by any factual allegations here, add abso

lutely nothing to the Committee's otherwise defective alter ago claim and, in any event, should be dis

regarded on this motion to dismiss. See, !::&• In re Daley, 222 B.R. at 46 (on a motion to dismiss, 

"courts are free to disregard legal conclusions, deductions or opinions couched as factual allegations") 

(citing S Wright & Miller, Federal Practice and Procedure § 1 3 57, at 31 1 - 1 8  (2d ed. I 990)). 

Quite apart from the Committee's failure to allege sufficient alter ego facts, it also has 

failed to satisfy the additional requirement under Delaware law that the corporate fonn may be disre

garded only if it is also established that defendants' use of the corporate form itself caused fraud or 

similar injustice. See Outokumpu Engineering Enters., 685 A.2d at 729 ("[T]he alter ego theory re

quires that the corporate structure cause fraud or similar injustice."); Wallace, 752 A.2d at 1 1 84 

(same); Mobil Oil, 7 1 8  F. Supp. at 269 (same). No such allegations are made here. 
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In a feeble effort to satisfy this requirement, the Committee makes a disingenuous and 

. . impl_a\lsible allegation that Morgan Stanley's alleged domination of MSF harmed unsecured creditors 

because it "allowed Morgan Stanley to segregate its claim against Sunbeam and Sunbeam's subsidiar

ies from its misconduct." Amended Complaint , 1 03. But unsecured creditors can attempt to pursue 

whatever claims they wish to pursue against Morgan Stanley outside this bankruptcy case and are in no 

conceivable manner hampered in their ability to do so (or to collect) even if MSF were indeed an alter 

ego of Morgan Stanley, which it is not. 

In sum, the: Committee has failed to plead facts that, if proven, would either show the 

"exceptional circumstances" required to disregard the corporate structure or satisfy the additional re

quirement that the corporate structure was itself used to effectuate the alleged fraud or similar injustice. 

4. No factual allegations of agency 

The Committee's attempt to attribute Morgan Stanley's alleged misconduct to the 

Lenders based on a theory that an agent's misconduct may be imp�ted to the principal is also ineffec

tive. According to the Amended Complaint's conclusory allegations, Morgan Stanley acted "on be

half' of the Lenders, and "the MS Entities acted as agent for FUB and BOA with respect to the Bank 

Facility." Amended Complaint ,, 2, 1 04. As shown below, the Committee's allegations that Morgan 

Stanley was an agent of the Lenders fare no better than its contrary alter ego allegations. 

"The crucial element of an agency relationship . . .  is that the agent acts subject to the 

principal's direction and control." National Petrochemical Co. v. Mfr Stolt Sheaf, 930 F.2d 240, 244 

(2d Cir. 1 99 1). Control is "a defining hallmark of a legal agency relationship." Cochran v. Stifel Fin. 

Corp., 2000 WL 286722, • 1 7  (Del. Ch. 2000); � also Abex Inc. v. Koll Real Estate Group, Inc., 1 994 

WL 728827. • 14 (Del. Ch. 1 994) ("Critical to an agency relationship is the power of the principal to 

direct and control the agent."); J.E. Rhoads & Sons, Inc. v. Ammeraal, Inc., 1988 WL 320 1 2, •4 (Del. 

Super. 1988) ("The right to control the conduct of an agent is the test of agency."). Therefore, "when 

the existence of an agency relationship is in dispute, the courts nonnally will look to the right to con

trol as the critical factor." Abex, 1994 WL 728827, at • 1 4. And "the control must be actual, partici

patory, and total." Japan Petroleum Co., 456 F. Supp. at 841 .  

-23-

16div-009481



initial motions to dismiss, the Committee now claims that it already "has substantially revised its origi-

nal Complaint" and takes the position that the Amended Complaint "forecloses debate with respect to 

virtually all o f  Defendants' objections" to .. the level of specificity and particularity of the allegations in 

the original Complaint," and that "the additional allegations in the Amended Complaint address, and 

resolve, virtually all of the issues raised in the Motions to Dismiss." Comm. Br. 2, 25. Thus, it is clear 

that if the Amended Complaint is dismissed, any further amendment would be even more futile, taxing 

the time and resources of the defendants and this Court and delaying the prospects of Sunbeam's 

emergence from chapter 1 1  as a viable economic enterprise. Having taken two bites at the apple, the 

Committee should not be allowed to bite again and seek further delay of Plan confirmation. Accord

ingly, the Court should dismiss the Amended Complaint against the Lenders with prejudice. 

Conclusion 

Based on the foregoing, it is respectfully submitted that the claims against the Lenders 

should be dismissed with prejudice pursuant to Rules 1 2(b)(6) and 9(b). 

Dated: October I, 2001 
New York, New York 

Chaim . F rtgang (CJF 0895) 
Paul Vizcarrondo, Jr. (PV 2535) 
Michael A. Charish (MC 3377) 
Dimitry Joffe (OJ 6498) 

5 1  West S2nd Street 
New York, New York 1 00 1 9  
(2 1 2) 403-1 000 

Attorneys for Defendants First Union National Bank, 
Banlc of America National Trust and Savings 
Association and Morgan Stanley Senior Funding, Inc. 
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ARTHUR J. GONZALEZ 
UNITED STATES BANKRUPTCY JUDGE 

Before the Court are two motions, each dated October I ,  200 I ,  to dismiss portions of an 

Amended Complaint, 1 dated September 6, 200 I (the "Amended Complaint''). The Amended 

Complaint was filed by the Official Committee of Unsecured Creditors (the ''Committee'') against (i) 

Morgan Stanley Senior Funding, Inc. ("MSSF'), (it) First Union National Banlc C'First Union''), (iii) 

1 The original complaint was filed on July 13, 2001. On August 15, 2002, the parties that filed 
the cwrent motions to dismiss filed motions to dismiss the original complaint. The August 15, 2002 
motions to � were rendered moot by the filing of the Amended Complaint 

2 

16div-009484



Bank of America National Trust & Savings Association ("BANTSA'') (collectively, the ''Lenders'') 

who are holders of secured claims in excess of $ 1 .6 billion against Sunbeam Corp. ("Sunbeam" or the 

"Debtor''); and (iv) Morgan Stanley & Co., Inc. C'Morgan Stanley," and collectively with the Lenders, 

the "Defendants"). The Amended Complaint seeks to equitably subordinate, or equitably disallow, the 

claims of all of the Defendants; to avoid and recover for the estate the Lenders' claims and liens as 

fraudulent conveyances; to recover damages for Morgan Stanley's alleged gross negligence and for 

Morgan Stanley allegedly having aided and abetted fraud and aided and abetted breach of fiduciary 

duty; and to recoup from MSSF's claims against the Debtor, all of the Debtor's claims against what the 
t. 

Conunittee refers to as the Morgan Stanley entities. 

One motion to dismiss was filed by the Lenders and the other by Morgan Stanley. The two 

motions seek dismissal of the Amended Complaint for lack of standing to pursue the action, pursuant 

to Fed. R. Civ. P. 12(b)(6) and Fed. R. Banlcr. P. 7012(b) for failure to state a claim upon which relief 

can be granted, and pursuant to Fed. R. Civ. P. 9(b) and Fed. R Bankr. P. 7009 for failure to state 

fraud with the requisite particularity. The Debtor supports the relief sought in the two motions to 

dismiss. 

-

DISCUSSION 

Fed. R. Civ. P. 12(bX6) is incorporated into bankruptcy procedure by Fed. R. Bankr. P. 

7012(b). In considering a 12(bX6) motion to dismiss for failure to state a claim for relief, the court 

accepts as true all material facts alleged in the complaint and draws all reasonable inferences in favor of 

the plaintiff. Bolt Elec., Inc. v. City of New York , 53 F.3d 465 (2d Cir. 1995). The motion to 

dismiss is granted only if no set offacts can be established to entitle the plaintiff to relief. Walker v. 
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·. ' 

principal directs and controls the agent's action. Nat '/ Petrochemical Co. of/ran v. MIJ' Stolt 

Sheaf, 930 F.2d 230, 244 (2d Cir. 1 991); see also Abex, Inc. v. Koll Real Estate Group, Inc. , 1994 · 

WL 728827 *14 (DetCh. 1 994) (noting that the right to control is the critical factor in establishing an 

agency relationship). 

Moreover, acting in the name of another, by itself, does not make one an agent Rather, "[t]o 

be an agent. one must have been appointed by the principal and be subject to the principal's orders." 

Abex, Inc. , 1 994 WL 728827 at * 15 citing, REsTATEMENT (SECOND) OF AGENCY §§ 1 and 14. 

Application of the Facts, as Alleged, to the "Alter Ego " and "Agency " Theon'es 

The Committee argues that the alter ego theory applies because Morgan Stanley and MSSF 

operated as a single economic unit and therefore there should be no distinction between them. The . 

Committee alleges that MSSF was just named as the lender in the loan docwnents but ·that Morgan 

Stanley really controlled the entire process. 

With respect to the alter ego theory, the Defendants maintain that mere control of one entity by · 

another is not sufficient to pierce the corporate veil. The Defendants also contend that because the 

Committee has not alleged any of the Fletcher factors, their motion must be dismissed. 

The Amended Complaint contains no allegation concerning the Fletcher factors. Most 

relevant. there are no allegations that MSSF was undercapitalized, or that it had no business operations, 

or that its finances were intermingled with those of Morgan Stanley. Nevertheless, even in the absence 

of allegations of Fletcher factors, in certain cases, it may be proper to deny a motion to dismiss where 

there are other specific relevant allegations. 

In this case, the Committee argues that the corporate veil should be piexced because of Morgan 
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Stanley's purported control and dominance over its affiliate, MSSF, throughout the en� process 

leading to the extension of the Banlc Facility. The Committee alleges that the allocation of responsibility 

concerning the Bank Facility was to be detennined solely by Morgan Stanley. The Committee also 

alleges that Morgan Stanley did not distinguish between itself and MSSF in its engagement letter to 

Sunbeam or in the Note offering. The Committee further alleges that in addition to its oversight over 

MSSF's actions concerning the Bank Facility, MSSF did not perfonn any due diligence and had no 

independent discretion. The Committee asserts that MSSF's role was merely to be named a lender on 

the Bank Facility. 

The Committee's assertion that MSSF had no discretion is conclusory. The Committee has 

had ample discovery and bas not provided support for this assertion. �oreover, the Court does not 

credit the Committee's reference to Morgan Stanley's alleged failure to distinguish between itself and 

MSSF in Morgan Stanley's engagement letter to Sunbeam or in the Note Offering because in both 

instances, despite the Committee's allegation to the contrary, Morgan Stanley clearly referenced the 

fact that either it or "its affilliites" or "an affiliate" would provide the services mentioned in those 

documents. 

In addition. mere domination or control by one entity over another is noi sufficient to require 

piercing of the coxporate veil. Rather there must be such complete domination and control that the 

controlled entity is a mere shell. 

Moreover, the purpose in allowing the corporate veil to be pierced is to ensure that an entity 
l 

who engaged in inequitable conduct is held accountable for its actions and to prevent that wrongdoer 

from using another entity to shield it from liability. The typical situation arises where an entity 
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completely controls an tmdercapitalized subsidiary or affiliate and, through that dominance, causes the 

underfunded-controlled entity to engage in inequitable conduct When, as a result of that conduct, the 

injured party attempts to obtain redress, the controlling entity shields itself from liability behind the 

facade of the shell corporation. while the injured party has no recomse against the undercapitalized shell 

corporation. In that instance. the corporate.fonn was used to effect a fraud or iajustice and the 

corporate veil is pierced to allow the injured party to obtain redress from the actual wrongdoer who bas 

the wherewithal to pay any damages awarded. 

In this case, the allegations of wrongdoing are all based on the conduct of Morgan Stanley. 

Morgan Stanley's purported wrongful conduct is blamed for the injwy to the Noteholders and other 

WlSeCW"Cd creditors. There is no evidence, however, that Morgan Stanley used MSSF to shield itself 

from potential liability. Rather, Morgan Stanley bas liability exposure to the Noteholdei"s by� of its 

role as unde�ter of the Note Offering. Moreover, MSSF is not the typical undercapitalized shell 

used to shield a related entity from creditors. MSSF had sufficient capital to make the loan and there 

are no allegations that it did not have sufficient capital to fund its operations generally. Thus, the 

corporate form was not used to allow Morgan Stanley to escape any liability it might have based on its 

conduct The Committee has not presented a sufficient rationale to overcome the reluctance to 

disregard the corporate structure. 

In addition. the Court finds that the Committee has not alleged a sufficient basis upon which to 

hold MSSF liable for any conduct on Morgan Stanley's part based upon a theory of agency. The 

Court has rejected application of alter ego liability and as the characteristics of agency based upon 

complete dominance and control are identical, agency cannot be established on that basis. Under a 
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traditional agency theory, in order to hold the principal liabl� for the agent's conduct, there would have 

to be allegations that the principal directed and controlled the agent. There are no allegations in the 

Amended Complaint that Morgan Stanley acted subject to MSSF's direction and control. Thus, there 

are no allegations that MSSF controlled Morgan Stanley upon which to conclude that Morgan Stanley 

was MSSF's agent. Indeed, the Committee has alleged the opposite, that Morgan Stanley controlled 

MSSF. 

The Court, further finds that even if one were to impute Morgan Stanley's conduct to MSSF, 

the allegations in the Amended Complaint would be insufficient to hold First Union or BANTSA liable 
l. 

on a theory of agency. There are no allegations that First Union or BANTSA controlled either Morgan 

Stanley or MSSF. The Committee referenced the titles given the Len�ers under the documents · 

Syndication Agent, Documentation Agent, and Administrative Agent However, merely having been 

given a title does not establish an agreement by one to be subject to another's control. The titles by 

themselves do not set forth Jegal relationships. In any case, the alleged inequitable conduct by Morgan 

Stanley sought to be imputeC! to MSSF would be outside of its scope as syndication agent and could 

not therefore be imputed to its principal even if it were established that First Union and BANTSA were 

the principals ofMSSF in its ro]e as syndication agent Aside from the reference to the titles, there are 

no allegations in the Amended Compl8.int that specifically reference anything in the Joan documents or in 

the agreement between the Lenders establishing an agreement by MSSF to be subject to the control of 

First Union or BANTSA. Nor are there any allegations that First Union or BANTSA directed any 

specific actions of either Morgan Stanley or MSSF. Thus, the allegation that Morgan Stanley and 

MSSF acted as agent for First Union and BANTSA in connection with the Bank Facility is conclusory. 
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Moreover, there is no allegation that Morgan Stanley acted as agent for First Union and BANTSA in 

connection with the Note Offering or the Acquisitions. Yet, it is Morgan Stanley's conduct in relation 

to the Note Offering and Acquisitions that fonn the basis for its allegedly inequitable conduct. 

The Committee argues that First Union and BANTSA are also liable based on th�ir own 

actions. In the Amended Complaint, the Committee alleges that BANTSA and First Union failed to 

conduct due diligence concerning the March 19, 1998 press release issued by Sunbeam which was 

purportedly fraudulent 2 However, in connection with their extension of the loan as part of the Bank 

Facility, failure to conduct such due diligence cannot be considered inequitable conduct as the Lenders 

did not have a duty.to conduct due diligence concerning the press release. Nor is the Lenders' decision 

to attempt to syndicate all or a portion of the loan evidence of inequitable conduct as syndication of 

large loans is common, and acceptable, practice. 

None of the allegations directed at die Lenders themselves, as opposed to those directed to 

Morgan Stanley and attempted to be imputed to the Lenders, are the type of gross and egregious 

conduct required to equitably subordinate a claim. 

The allegations in the Amended Complaint do not provide a basis to impute Morgan Stanley's 

conduct to MSSF, under either an alter ego or agency theory. Nor is there any basis to find First 

Union or BANTSA liable on a theory of agency. In addition, there are no allegations in the Amended 

Complaint concerning actionable inequitable conduct by the Lenders themselves. Thus; the Court 

2 The Committee contradicts this assertion in � 74 of the Amended Complaint where it is 
alleged that First Union and BANTSA perfonned due diligence on Sunbeam's revenues and short fulls. 
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grants the Lenders motion to dismiss the first claim for relief. 3 

Second Claim for Relief 

Concerning the second claim for relief which seeks to avoid the Lenders' claims and liens as 

fraudulent conveyances,· the Committee argues that the loans were earmarked for the Acquisitions at a 

time when the Lenders knew or recklessly disregarded that Sunbeam would not receive reasonably 

equivalent value for the loans. Further, the Committee notes that as security for the loans, Sunbeam 

and its subsidiaries conveyed security interests in their respective property to the Defendants. The 

Committee contends that the Acquisitions, and the incurrence of the debt and transfer of the security 

interests related to the Bank Facility, reduced Sunbeams 's assets available to .other creditors. The 

Committee urges that the Court consider the Bank Facility and the Acquisitions a single integrated 

trimsaction. Further, the Committee contends that this series of transactions occurred at a time when 

Sunbeam was insolventor, alternatively, the transactions caused Sunbeam to become insolvent 

The Lenders move to dismis.s this claim for relief arguing first that the Amended Complaint tails · . 

to allege the absence affair consideration or reasonably equivalent value with the requisite particitlarity. 

In addition, the Lenders argue that the facts do not warrant "collapsing" the loan transaction and the 

Acquisitions into a single integrated transaction. The Lenders maintain that the transaction pursuant to 

which Sunbeam borrowed from the Lenders and secured those loans is separate and independent from 

3 With respect to the request for equitable disallowance of the Lenders' claims, the Court need 
not address the issue of the continued viability of such doctrine after the enactment of§ 50 l ( c ). The 
Committee concedes that to the extent equitable disallowance would apply, such disallowance would 
be based on the same equitable principles as equitable subordination. Inasmuch as the Court has found 
that the allegations in the Amended Complaint do not support a finding of inequitable conduct sufficient 
to warrant subordination of the Lenders' claim, they even less support disallowance of such claim. 
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The Court further finds that as there are no facts alleged in the Amended Complaint to support 

· a finding that the Lenders had either actual or constructive knowledge that the Debtor was insolvent at 

the time of, or would be rendered insolvent by, the purchase of the Acquisitions, or that the Debtor was 

overpaying for the Acquisitions, there is no basis to warrant collapsing the several trarisactions for the 

purpose of finding any of the conveyances to be fiaudulent Thus, the second claim for relief is 

dismissed. 

The Court further finds that because the Creditors' Committee has not met the standards for 

obtaining the Court's approval to pursue any claim the estate may have against Morgan Stanley, the 

thiid, fourth and fifth claims for relief against Morgan Stanley are dismissed. 

The Court further finds that, as the other claims for relief have been dismissed, there is no basis 

upon which to assert the defense of recoupment and the final claim for· relief is dismissed. 

Thus, the entire Amended Complaint is dismissed. 

Counsel for the Lenders is to settle an order, consistent with this Memorandum Decision, on 

three (3) days' notice. 

Dated: New York, New York 
October 1 8, 2002 

ls/Arthur/. Gonzalez 
UNITED STATES BANKRUPTCY JUDGE 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

PLAINTIFF'S MOTION IN LIMINE (NO. 4) TO BAR EVIDENCE AND ARGUMENT 

CONCERNING MONICA LEWINSKY, WEBSTER HUBBELL, THE GRAND JURY 
INVESTIGATIONS REGARDING LEWINSKY AND HUBBELL, 

AND THE REPORT OF THE OFFICE OF THE INDEPENDENT COUNSEL 

Plaintiff Coleman (Parent) Holdings Inc. ("CPR") hereby moves this Court for an Order 

barring Defendant Morgan Stanley & Co. Inc. ("Morgan Stanley") from introducing any 

evidence or argument at trial referencing Monica Lewinsky or Webster Hubbell; the grand jury 

investigations regarding Lewinsky or Hubbell; or the report of the Office of the Independent 

Counsel ("OIC") (the "Starr Report") concerning the Lewinsky and Hubbell investigations (the 

"Starr investigations"). 

Based on arguments and issues that Morgan Stanley has attempted to raise and develop 

during discovery, CPH expects that Morgan Stanley may seek to argue at trial that during early 

1998, senior executives at MacAndrews & Forbes Holdings Inc. ("MAFCO") were supposedly 

distracted by the OIC's investigations into the Lewinsky and Hubbell matters and the ensuing 

media reports, and thus failed to pay sufficient attention to and conduct adequate due diligence 

for the transaction between CPH and Sunbeam Corporation. See, e.g., Ex. A, Perelman Dep., 

11/18/04, at 545 ("Were there stories that Mr. [Vernon] Jordan had called and asked you about 

helping find Monica Lewinsky a job?"); id. at 548 ("Do you know that [Webster Hubbell] 
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eventually pled guilty and served time in a federal penitentiary?"); id. at 552 {"The story about 

Ms. Lewinsky and Mr. Vernon Jordan's call broke just about the time that Mr. Reid called you to 

discuss resuming the negotiations with Sunbeam, correct, mid January of 1998?"); id. at 555 ("In 

addition to the reports that we looked at in The New York Post and the Washington Post were 

there other newspapers that carried stories about Mr. Jordan's activities in attempting to find Ms. 

Lewinsky a job at Revlon?"). 

Morgan Stanley may attempt to introduce evidence that MAFCO executives were 

distracted by the Starr investigations. First, Morgan Stanley may seek to introduce evidence of 

the Starr investigation into MAFCO's consulting contract with Hubbell from more than a decade 

ago -April to December of 1994-after Hubbell's resignation from the Department of Justice. 

Second, Morgan Stanley may attempt to introduce evidence that Revlon, Inc. - another 

MAFCO company -made, and then rescinded, an employment offer to Lewinsky in January 

1998, and that Ronald 0. Perelman and other senior executives at MAPCO or Revlon were 

involved in interviews and depositions conducted by the OIC regarding these matters. The only 

conceivable relevance of this evidence would be to show that Mr. Perelman or others were 

distracted by these investigations. But that was not the case. See id. at 556 ("Q. Was it 

distracting to you? A. No."). The real danger is that this evidence would distract the jury from 

the issues in this case and would play upon jurors' emotions and political prejudices. This Court 

therefore should bar such evidence. 
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ARGUMENT 

No evidence is admissible at trial unless it is relevant - that is, it must be "evidence 

tending to prove or disprove a material fact." FLA. STAT. ANN . § 90.401 (West 2004); see also 

CHARLES w. EHRHARDT, FLORIDA EVIDENCE § 401.1, at 116-23 (2004 ed.). Even relevant 

evidence is inadmissible "if its probative value is substantially outweighed by the danger of 

unfair prejudice, confusion of issues, misleading the jury, or needless presentation of cumulative 

evidence." FLA. STAT. ANN . § 90.403 (West 2004); see also EHRHARDT, FLORIDA EVIDENCE, 

supra,§ 403.1, at 161-73. Under those standards, evidence and argument concerning Lewinsky, 

Hubbell, the grand jury investigations, and the Starr Report should not be allowed at trial. 

First, the Hubbell evidence (involving events that occurred more than a decade ago) and 

the Lewinsky evidence are irrelevant. There is no claim or defense in this suit that hinges on the 

participation of MAFCO and Revlon executives in the OIC's investigation. Indeed, MAFCO 

and Revlon are not even parties to this suit. Morgan Stanley simply offers evidence of the 

Hubbell and Lewinsky investigations and the ensuing media reports about MAFCO and Revlon 

executives in the hope that it can divert attention from its own wrongdoing. 

Second, introducing the Lewinsky and Hubbell evidence presents a real and substantial 

danger of unfair prejudice, confusion of the issues, and misleading the jury. Morgan Stanley 

hopes to distract the jury with needless and politically charged digressions into the Starr Report 

and Hubbell indictments. In doing so, Morgan Stanley seeks to play upon jurors' emotions and 

political prejudices. Under Section 90.403, "'it is proper for the court to consider the need for 

the evidence; the tendency of the evidence to suggest an improper basis to the jury for resolving 

the matter, e.g., an emotional basis; the chain of inference necessary to establish the material 

fact; and the effectiveness of a limiting instruction."' State v. McClain, 525 So. 2d 420, 422 
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(Fla. 1988) (quoting EHRHARDT, FLORIDA EVIDENCE § 403.1, at 100-03 (2d ed. 1984)); see also 

Taylor v. State, 855 So. 2d 1, 22 (Fla. 2003); Mansfield v. State, 758 So. 2d 636, 648 (Fla. 2000), 

cert. denied, 532 U.S. 998 (2001); Walker v. State, 707 So. 2d 300, 310 (Fla. 1997). As shown 

above, there is no relevance to these matters and the danger of unfair prejudice, confusion of the 

issues, and misleading the jury is self-evident. Florida courts have consistently held that 

evidence presenting "purely collateral issues which would serve to confuse and mislead the jury 

is too remote and should be excluded." Donahue v. Albertson's, Inc., 472 So. 2d 482, 483 (Fla. 

4th DCA 1985); see also Atlantic Coast Line R.R. Co. v. Campbell, 139 So. 886, 890 (Fla. 1932). 

That is the situation here. 

CONCLUSION 

For the foregoing reasons, this Court should enter an Order barring Morgan Stanley from 

introducing at trial any evidence or argument concerning Lewinsky, Hubbell, the grand jury 

investigation, or the Starr Report. 

Dated: January 10, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

Respectfully submitted, 

John S ola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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vs. Case No. CA 03-5045 AI 
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New York, New York 
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Reported by: Steven Neil Cohen, RPR 
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RONALD 0. PERELMAN, NOVEMBER 18, 2004 

Page 544 Page 546 � ' 
1 director; is that right? 1 Q. The date of the phone call was ' 

• 

2 A. Whatever the directors were paid. 2 January 8, 1998 according to the report of ! 
3 I don't know. 3 the office of independent counsel? ! � £ 
4 Q. Whatever is reported in the 10-K 4 A. Okay. � 
5 would be correct, right? 5 Q. Do you accept that date? � � 
6 A. Yes. 6 A. Yes, sure. ! l 
7 Q. If the 10-K reports $25,000 that 7 Q. Do you recall when the story, � 

'tc 
8 would be the number, right? 8 stories first surfaced in the press about � 
9 A. Yes. 9 the call from Mr. Jordan to you? � 

10 Q. Mr. Jordan called you at some 10 A. No. � ' � 
11 point in January of 1998, did he not? 11 Q. Mr. Jordan, Vernon Jordan, the � 
12 A. I don't remember the date. Is 12 wife of Ann Jordan, the Coleman board i 
13 that when It was? 13 member, concerned a request by Mr. Jordan � 
14 Q. I believe so. 14 that you, Mr. Perelman, do something or '. � 
15 A. Okay. 15 help find a job for Monica Lewinsky, 1; � 
16 MR. SOLOVY: Mr. Bernis, I would 16 correct? l 
17 like a standing objection to this line. 17 A. No. I g 
18 MR. BEMIS: You may have it. 18 Q. What was the call from Mr. Jordan 

' ' 
� 

19 MR. SOLOVY: Thank you. 19 about? < � 
20 MR. BEMIS: All your relevancy 20 A. First of all, he is not the wife I 21 objections are preserved in Florida. 21 of. He is the husband of. � 

i 
22 MR. SOLOVY: Nevertheless, I 22 Secondly -- � 
23 would like a standing objection. 23 Q. I stand corrected. j 24 MR. BEMIS: I would be gracious 24 Now tell me what the conversation � 
25 enough to give you both. 25 was between you and Mr. Jordan when he � l 

� 
' 

Page 545 Page 547 � 
1 MR. SOLOVY: Thank you. 1 spoke to you on January 8, 1998. 

� 
g 

2 BY MR. BEMIS: 2 A. He asked if I would arrange an {i 

3 Q. Did you -- did your communication 3 interview for her at Revlon. t 
4 with· Mr. Jordan and your interview by the 4 Q. Did you do so? � 
5 office of independent counsel become a 5 A. No. � 

l 
6 matter that was disclosed in the press of 6 Q. What did you do? � 
7 the United States? 7 A. I spoke to Jamie Durnham who was > 

! 
8 A. Yes. 8 then my assistant and told him about the 

� ' -� 
9 Q. For example, were there stories 9 call and he indicated to me that he was g 

� 
10 in the Washington Post about your 10 already aware of -- I did not know the name 

'· i >. 
11 communications with Mr. Jordan? 11 of this person that he was referring to, ! 
12 A. I don't think there were stories 12 Vernon did not tell me, just that a friend, 1 ;. 
13 about it, no. 13 and I then called up Jamie, asked him to � 
14 Q. Were there stories that 14 come to my office, said that Vernon called 

l 
-� 

15 Mr. Jordan had called and asked you about 15 and has a friend that he would like to get � " 
16 helping find Monica Lewinsky a job? 16 an interview for at Revlon. He said we i 17 A. I don't recall any stories about 17 have already done that. I said, thank you � 18 that phone call. I recall stories where 18 very much and that was the end of it. � 
19 that phone call was mentioned. ·19 Q. Before the call from Mr. Jordan 

' t < 
20 Q. The stories were -- that was 20 had you also - withdrawn. � 

i 21 mentioned -- these were In late January of 21 Before the call from Mr. Jordan �! 
22 1998, right? 22 had you also through one of your companies 

� 
� 

23 A. You will have to refresh my 23 entered into a consulting contract with ' i 
24 memory if you would on the date of the 24 Webster Hubbell? � • 
25 phone call. 25 A. I believe so. t 

-;1"::>;•.; .�!'t���·�'='�.�';';".'�.,.�·;� •• �-""!"'1•,,,..·:'°·�'l:>:::-=".'"1>.."':;.�:;)..'1t-·�:;'"·"!.!� ... .,.,_'G.:i...,...,,..,..,,:1.•.":"::i:...c•1,..,,;..,,,,1..-.,IT.lm.'J.l.;1',\V.'<C:'..,...,,..:rl'J ;.;;� ... -.•7.i-.;''<°•="1D'.< �.�_._,.:....:..: :.·. '°" �·, 'Ce;;J . 
� 

O "'"'"' .---�-�$011;t,..., �:l"�l�-��,,.�;.w,;"'-'-�:;..,.�,l"\.''.>V.:;'=>.!,;;0:.•J-<l<!.,;,•:;.(>j'..)•••n;., .... "•OY:<;':i�;.',.i 
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RONALD 0. PERELMAN, NOVEMBER 18, 2004 

Q. This is the Webster Hubbell who 
was eventually indicted, correct? 

A. Former Attorney General of the 
United States. 

Q. For stealing money from his law 
partners, correct? 

A. I don't know what for. 
Q. Do you know that he eventually 

pied guilty and served time in a federal 
penitentiary? 

A. Yes. 
Q. You hired him -- when did you 

hire him, that Is, your companies? 
A. I don't know and I don't think we 

hired him. 
Q. You hired him -- excuse me. 

You entered into a contract with 
him as a consultant, did you not? 

A. I believe so. 
Q. To do public relations work for 

your companies, correct? 
A. I believe so. 
Q. Did he do any? 
A. I don't know. I had nothing to 

do with that. 

Q. Who did? 
A. I believe Mr. Gittis. 
Q. Mr. Gittis hired Mr. Hubbell? 
A. I didn't. 
Q. Did Mr. Gittis talk to you about 

hiring Mr. Hubbell? 
A. No. 
Q. How did Mr. Hubbell come to call 

upon Mr. Glttls to get a job with your 
companies? 

A. I don't know. I had nothing to 
do with it. 

Q. It just came out of the blue? 
A. I don't know. 
Q. In any event, let's go back to 

Ms. Lewinsky. 
You -- at the time that --

withdrawn. 
I asked you about when the story 

first surfaced In the press. Let me show 
you one of the articles that I think you 
may be referring to. 

I will show you what has been 
marked as Morgan Stanley Exhibit 419. 

If you would mark that, 

Page 548 

Page 549 

1 Mr. Reporter? 
2 (Morgan Stanley Exhibit 419 
3 marked for identification) 
4 BY MR. BEMIS: 
5 Q. Do you have Exhibit 419 In front 
6 of you? 
7 A. Yes. 
8 Q. Have you read It? 
9 A. I am reading it now. 

10 Q. Okay. 
11 This -- for the record this is a 
12 January 26, 1998 report printed from The 
13 New York Post. 
14 A. Okay. 
15 Q. Have you seen this story before? 
16 A. I don't believe so. 
17 Q. Is - on the second page It 
18 refers to Mr. Barry Schwartz having 
19 testified before Starr's grand jury in 
20 1994. Do you see that? 
21 A. Yes. 
22 Q. He was threatened with a possible 
23 perjury indictment, do you see that? 
24 A. Yes. 
25 Q. You were aware of that? 

1 A. No, and I --
2 Q. Did you want to say something 
3 else? 
4 A. There are so many inaccuracies 
5 that I know of in the story. I don't know 
6 where this story came from, the National --
7 Washingtonian Magazine which I don't know 
8 what that Is. 
9 Q. Did you - were there other 

10 articles about this time in January of 1998 
11 concerning Ms. Lewinsky and Mr. Jordan and 
12 Revlon? 
13 A. Yes. I don't know if there were 
14 articles about it. It was included in 
15 stories. 
16 Q. Stories in newspapers? 
17 A. Yes, but this is a patently false 
18 document, story. 
19 Don't make a face, sir. I can 
20 attest to It. 
21 Q. I am sure you can. Don't accuse 
22 me of making faces. No one is making faces 
23 at you. 
24 A. It sure looked like you were 
25 making a face to me. 
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RONALD 0. PERELMAN, NOVEMBER 18, 2004 

Page 552 Page554 ! 
Q. I apologize to whatever it was 1 testimony before the grand jury, was it 

� I 
you thought you saw. 2 not, that you were interviewed a second •: \ 

The story about Ms. Lewinsky and 3 time by the office of independent counsel? � 
Mr. Vernon Jordan's call broke just about 4 A. I don't recall. i 
the time that Mr. Reid called you to 5 Q. The record reflects that you ! 
discuss resuming the negotiations with 6 were -- the public record reflects that you ' 

Sunbeam, correct, mid January of 1998? 7 were Interviewed on April 2, 1998. Is that { 
l 

A. Yes, probably. 8 consistent with your recollection? r 
Q. Indeed it was during this same 9 A. I don't have a recollection. I � 

i 
period, January of 1998, that you were 10 wouldn't dispute the prosecutor's record l 
first interviewed by the office of 11 but I don't have a specific recollection of � 

� 
independent counsel, isn't it? 12 when it was. ! ' 

A. I don't believe so. 13 Q. The public record reflects that � 
Q. The record reflects that, 14 you then testified -- ' � 

according to the reports, that you were 15 A. What do you mean "the public � 
Interviewed on January 30, 1998. Do you 16 record?" * � 
know deny that? · 17 Q. The public record that one can --

l.:! 
� 
" 

A. Is that when It was? 18 in the reports of the office of independent { 
Q. Yes. That is according to public 19 counsel. � 

� 
records. 20 A. Okay. That is the prosecutor's " ' 

A. It is fact whenever it was. I 21 record. 
; l 

think Mr. Starr is a partner of yours. 22 Q. The office of independent 
• l 
·1 

Q. I think Mr. Starr is currently 23 counsel. � the Dean of the Pepperdine Law School. 24 A. I would not disagree with that � ' 
A. Isn't he of counsel to the firm? 25 record but I don't have independent ( 

t 
§ 

Page 553 l Page 555 � 
Q. Would you like to take a look at 1 recollection of that. 1 

Morgan Stanley Exhibit 420? 2 Q. The records also reflect that you �. 
Please tell me when you have had 3 then testified before the office of � 

an opportunity- withdrawn. 4 independent counsel on April 23, 1998. � . 
Please tell me when you have 5 Is that consistent with your 

,. � ' 
finished looking at Exhibit 429. 6 recollection? � 

:� A. I skimmed it, yes. 7 A. I don't have a specific � 
Q. This is an article reprinted from 8 recollection but that would not be �. 

the Washington Post, February 6, 1998? 9 inconsistent. I 
A. That is what it says, yes. 10 Q. In addition to the reports that 1 , 
Q. Have you seen this article 11 we looked at in The New York Post and the � 

before? 12 Washington Post were there other newspapers :i I � A. I don't believe so. 13 that carried stories about Mr. Jordan's ; 
• 

Q. You can hand that back to me. 14 activities in attempting to find l 
Do you recall that Mr. Jordan 15 Ms. Lewinsky a job at Revlon? j 

testified before the - a grand jury in 16 A. As I said before, I don't recall 
" l 

connection with the Lewinsky matter in 17 specific stories about it. l � 
March 1998? 18 I recall it being included in l 

A. No. 19 bigger stories about President Clinton and < 
� 

Q. Did you see any reports of that 20 the investigation on President Clinton. i 
In the newspapers? 21 Q. Were these stories generally 

' ! 
i A. Not that I recall. 22 of -- being published in the press during i Q. You weren't following it at all? 23 the period of the first three months of � A. No. 24 1998 while the Coleman-Sunbeam acquisition 

� Q. It was after Mr. Jordan's 25 was being negotiated? 
� 
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RONALD 0. PERELMAN, NOVEMBER 18, 2004 

Page 556 Page 558 
A. They are still being published. 1 period before the closing. 
Q. Is your answer, yes, and they are 2 A. I can't recall. A couple. 

still being published? 3 Q. What did you say and what did Mr. 
A. There have been stories since 4 Maher say in these discussions? 

then through today. I mean this phone call 5 A. Something to the effect that if 
took 20 seconds. 6 we could I would like to see us hedge some 

My involvement in this phone call 7 of these securities but there is a legal 
was one conversation with Jamie Durnham 8 issue as to whether or not we can hedge 
after that phone call, nothing after that, 9 them because of the lock up and ultimately 
and then two or three subsequent interviews 10 the conclusion was that they could not be 
with a member or members of the special 11 hedged. 
prosecutor's office. 12 Q. When you say ultimately the 

That was my entire involvement in 13 conclusion was they could not be hedged who 
this procedure or activity. 14 reached that conclusion? 

Q. What was your reaction to being 1S A. Everybody. 
drawn into President Clinton's difficulties 16 Q. Who is everybody? 
during this time period in early 1998? 17 A. Nobody would hedge them and we 

. MR. SOLOVY: Object to the form 18 reached the conclusion that those that 
of the question. 19 would supply the hedge concluded they 

BY MR. BEMIS: 20 couldn't be hedged. 
Q. You can answer. 21 Our counsel concluded that they 
A. I wasn't happy about it. 22 couldn't be hedged and our executives 
Q. Was it distracting to you? 23 concluded they couldn't be hedged. 
A. No. 24 Q. Did you consider hedging the 

MR. BEMIS: If you give me a 25 Sunbeam stock after the closing on August, 

Page 557 Page 559 . 
minute I may be finished. 1 on April -- withdrawn. 

May I have five minutes? 2 Did you consider hedging the 
THE VIDEOGRAPHER: Going off the 3 stock after the closing on March 30, 1998? 

record. The time is 4:20 p.m. 4 A. I didn't consider hedging the 
(Recess) 5 stock. 
THE VIDEOGRAPHER: Returning to 6 Q. I don't understand your answer. 

the record. The time is 4:28 p.m. 7 You just said you discussed it 
BY MR. BEMIS: 8 with Mr. Maher. 

Q. Did you have any discussions with 9 A. Yes. 
anyone before the closing on March 30, 1998 10 Q. Yes. What do you mean you didn't 
of the Coleman transaction about hedging 11 consider it? 
your interest in the Sunbeam stock if the 12 A. It was discussed but I didn't 
transaction closed? 13 consider it. 

A. Yes. 14 Q. All right. 
Q. With whom? 15 Did you discuss it after March 
A. Mr. Maher. 16 30, 1998? 
Q. Anyone other than Mr. Maher? 17 A. I don't recall. 
A. Primarily Maher. Gittis might 18 Q. Did you discuss it as late as May 

have been aware of it too. 19 of 1998? 
Q. When did you first discuss the 20 A. I don't recall. I don't recall 

subject with Mr. Maher? 21 the dates that it - that this conversation 
A. I don't recall. 22 took place. 
Q. How many times did you have 23 Q. Did you have more -- strike that. 

discussions with Mr. Maher about hedging 24 Who were the companies that you 
the Sunbeam stock? Again we are in the 25 were discussing hedging the stock with? 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

PLAINTIFF'S MOTION IN LIMINE (NO. 7) TO BAR EVIDENCE AND ARGUMENT 
CONCERNING PLAINTIFF'S SETTLEMENT WITH ARTHUR ANDERSEN 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") hereby moves this Court for an Order 

barring Defendant Morgan Stanley & Co. Inc. ("Morgan Stanley'') from introducing any 

evidence or argument at trial referring to the settlement between CPH and Arthur Andersen LLP 

("Andersen") in Coleman (Parent) Holdings, Inc. v. Arthur Andersen LLP et al., Case No. CA 

01-06062 AN - Rapp (15th Cir., Palm Beach County, Fla.). The law is clear that any setoff to 

which Morgan Stanley might be entitled is a matter for this Court to calculate after the jury 

returns its verdict. 

ARGUMENT 

Florida law prohibits a party from introducing evidence that the adverse party has settled 

a claim with a joint tortfeasor: 

The fact that a written release or covenant not to sue exists or the fact that any 
person has been dismissed because of such release or covenant not to sue shall not 
be made known to the jury. 

FLA. STAT. ANN.§ 46.015 (West 2004) (emphasis added). This statute is dispositive. It confirms 

that it is impennissible to infonn the jury of a party's prior settlement with a joint tortfeasor. 

Indeed, revealing evidence to the jury of the amount of settlement, or any payment that the 

plaintiff received from a collateral source, constitutes reversible error. As the Florida Supreme 

16div-009504



Court has recognized, "introduction of collateral source evidence misleads the jury on the issue 

of liability and, thus, subverts the jury process. . . . Evidence of collateral source benefits may 

lead the jury to believe that the plaintiff is trying to obtain a double or triple payment for one 

injury or to believe that compensation already received is sufficient recompense. " Gormley v. 

GTE Prod. Corp., 587 So. 2d 455, 458 (Fla. 1991) (per curiam) (internal citation and quotation 

marks omitted); see also Goble v. Frohman, 848 So. 2d 406, 410 (Fla. 2d DCA 2003) (affirming 

the inadmissibility of collateral-source evidence at trial because of its tendency to mislead the 

jury); Sheffield v. Superior Ins. Co., 800 So. 2d 197, 200 (Fla. 2001} (trial court committed clear 

error in denying motion in limine to exclude introduction of collateral sources of payment); 

Rease v. Anheuser-Busch, Inc., 644 So. 2d 1383, 1387 (Fla. 1st DCA 1994) ("collateral source 

evidence . .. is not probative of any material issue of liability"); Cook v. Eney, 277 So. 2d 848, 

850 (Fla. 3d DCA 1973) (admission of collateral-source evidence is reversible error on the issue 

of liability). 

The only conceivable relevance of the settlement at issue here is to the issue of setoff of 

damages, but under Section 46.015(2), that is a matter for the judge, after the jury renders its 

verdict on damages: 

At trial, if any person shows the court that the plaintiff, or his or her legal 
representative, has delivered a written release or covenant not to sue to any person 
in partial satisfaction of the damages sued for, the court shall set off this amount 
from the amount of any judgment to which the plaintiff would be otherwise 
entitled at the time of rendering judgment. 

FLA. STAT. ANN. § 46.015(2) (West 2004) (emphasis added); see also Peterson v. Morton F. 

Plant Hosp. Ass 'n, 656 So. 2d 501, 503 (Fla. 2d DCA 1995) (remanding for new trial on grounds 

that disclosure of settlement to jury clearly prejudiced plaintiffs); cf Black v. Montgomery 

2 
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Elevator Co., 581 So. 2d 624, 625 (Fla. 5th DCA 1991) (finding that a statute analogous to 

§ 46.015 "prohibits informing the jury that a settlement has been made"). 

The statute's application to the Andersen settlement is beyond dispute: Andersen paid 

CPH for a covenant not to sue, the existence of which cannot be made known to the jury, and the 

setoff of which can be made only by the Court. FLA. STAT. ANN.§ 46.015 (West 2004). 

CONCLUSION 

For the foregoing reasons, this Court should enter an Order barring Morgan Stanley from 

introducing at trial any evidence or argument referring to the settlement between CPH and 

Andersen. 

Dated: January 10, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

Respectfully submitted, 

Jo S arola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
� 

Fax and Federal Express to all counsel on the attached list on this /DI day of 

,_fa-Alli011 '2005. 

JOffitSC 
Flor"da ar No.: 169440 
S y Denney Scarola 

arnhart & Shipley, P.A. 
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West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
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Thomas A. Clare 
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Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
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Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
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1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

COUNSEL LIST 

16div-009508



COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

PLAINTIFF'S MOTION IN LIMINE (NO. 8) TO BAR EVIDENCE AND ARGUMENT 
CONCERNING THE VALUE OF MAFCO'S SETTLEMENT 

WITH SUNBEAM CORPORATION 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") hereby moves this Court for an Order 

barring Defendant Morgan Stanley & Co. Inc. ("Morgan Stanley'') from introducing any 

evidence or argument at trial referring to the value of the settlement between MacAndrews & 

Forbes Holdings, Inc. ("MAFCO") and Sunbeam Corporation. The law is clear that any setoff to 

which Morgan Stanley might be entitled is a matter for this Court to calculate after the jury 

returns its verdict. 

CPH expects that Morgan Stanley may seek to raise at trial the value of MAFCO's 

settlement with Sunbeam. That settlement was for stock warrants entitling MAFCO to purchase 

Sunbeam stock at a specified price after a future date. CPH takes the position that the warrants 

were worth nothing, while Morgan Stanley suggests that they were worth somewhere between 

$40 million and $70 million. Regardless, evidence and argument concerning the value of the 

warrants should be addressed by the Court only after the jury returns its verdict. 

16div-009509



ARGUMENT 

Florida law prohibits a party from introducing evidence that the adverse party has settled 

a claim with a joint tortfeasor: 

The fact that a written release or covenant not to sue exists or the fact that any 
person has been dismissed because of such release or covenant not to sue shall not 
be made known to the jury. 

FLA. STAT. ANN.§ 46.015 (West 2004) (emphasis added). This statute is dispositive. It confirms 

that it is impermissible to inform the jury of a party's prior settlement with a joint tortfeasor. 

Indeed, revealing evidence to the jury of the amount of settlement, or any payment that the 

plaintiff received from a collateral source, constitutes reversible error. As the Florida Supreme 

Court has recognized, "introduction of collateral source evidence misleads the jury on the issue 

of liability and, thus, subverts the jury process. . . . Evidence of collateral source benefits may 

lead the jury to believe that the plaintiff is trying to obtain a double or triple payment for one 

injury or to believe that compensation already received is sufficient recompense." Gormley v. 

GTE Prod. Corp., 587 So. 2d 455, 458 (Fla. 1991) (per curiam) (internal citation and quotation 

marks omitted); see also Goble v. Frohman, 848 So. 2d 406, 410 (Fla. 2d DCA 2003) (affirming 

the inadmissibility of collateral-source evidence at trial because of its tendency to mislead the 

jury); Sheffield v. Superior Ins. Co., 800 So. 2d 197, 200 (Fla. 2001) (trial court committed clear 

error in denying motion in limine to exclude introduction of collateral sources of payment); 

Rease v. Anheuser-Busch, Inc., 644 So. 2d 1383, 1387 (Fla. 1st DCA 1994) ("collateral source 

evidence ... is not probative of any material issue of liability"); Cook v. Eney, 277 So. 2d 848, 

850 (Fla. 3d DCA 1973) (admission of collateral-source evidence is reversible error on the issue 

of liability). 

2 
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The only conceivable relevance of the settlement at issue here is to the issue of setoff of 

damages, but under Section 46.015(2), that is a matter for the judge, after the jury renders its 

verdict on damages: 

At trial, if any person shows the court that the plaintiff, or his or her legal 
representative, has delivered a written release or covenant not to sue to any person 
in partial satisfaction of the damages sued for, the court shall set off this amount 
from the amount of any judgment to which the plaintiff would be otherwise 
entitled at the time of rendering judgment. 

FLA. STAT. ANN. § 46.015(2) (West 2004) (emphasis added); see also Peterson v. Morton F. 

Plant Hosp. Ass'n, 656 So. 2d 501, 503 (Fla. 2d DCA 1995) (remanding for new trial on grounds 

that disclosure of settlement to jury clearly prejudiced plaintiffs); cf Black v. Montgomery 

Elevator Co., 581 So. 2d 624, 625 (Fla. 5th DCA 1991) (finding that a statute analogous to 

§ 46.015 "prohibits informing the jury that a settlement has been made"). 

The statute's application to the Sunbeam settlement is clear under FLA. STAT. ANN. 

§ 46.015 (West 2004). Morgan Stanley might argue that the jury needs to resolve the factual 

dispute about the value· of the warrants. That argument is not well taken. The plain text of 

Section 46.015, quoted above, sets forth the rule that the court, not the jury, makes setoff 

determinations. When the Florida Legislature has carved out exceptions to that rule, it has done 

so expressly. See, e.g., FLA. STAT. ANN. §§ 768.76(1), 768.71(3) (West 2004) (generally 

requiring the court, not the jury, to reduce damages unless some other statute specifically 

provides otherwise); id. § 627.736(3) (carving out such a statutory exception to the rule, and 

requiring "the trier of facts, whether judge or jury," to make setoff determinations in certain 

actions under the Motor Vehicle No-Fault Law); see also Caruso v. Baumle, 880 So. 2d 540, 

543-44 (Fla. 2004) (recognizing§ 627.736(3) as an exception to the statutory rule requiring the 

amount of setoff to be determined by the court, not by the jury). Here, no express statutory 

3 
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exception to the rule applies, so Morgan Stanley cannot present the issue of warrant valuation to 

the jury. See Peterson, 656 So. 2d at 501-02 ("Because the trial court allowed the details of a 

settlement with a codefendant to become a feature of the trial, we reverse and remand for a new 

trial."); see also Florida Standard Jury Instructions in Civil Cases 6.13a, note 1 (2003) (setting 

forth a collateral-source charge to be given to the jury "[i]f improper evidence of collateral 

benefits is inadvertently admitted or if, in the circumstances of the case, the payment of collateral 

benefits is inferred"). 

At bottom, Morgan Stanley's argument is based on the fallacy that judges cannot make 

any fact determinations in a case tried to a jury. But it is routine for courts, even in jury cases, to 

make factual findings about subject-matter jurisdiction, choice of law, and a host of other issues. 

See, e.g., 14B CHARLES ALAN WRIGHT & AR.IBUR R. MILLER, FEDERAL PRACTICE AND 

PROCEDURE: JURISDICTION§ 3707, at 225-36 (3d ed. 1995). The valuation of a settlement is no 

different. 

4 
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CONCLUSION 

For the foregoing reasons, this Court should enter an Order barring Morgan Stanley from 

introducing at trial any evidence or argument referring to the value of the settlement between 

MAFCO and Sunbeam. 

Dated: January 10, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

Respectfully submitted, 

John Sc ef a 
SEAR DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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JO� OLA 
Flori ar No.: 169440 
Se Denney Scarola 
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Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

PLAINTIFF'S MOTION IN LIMINE (NO. 11) TO BAR EVIDENCE AND ARGUMENT 

CONCERNING ALLEGED BUSINESS PRACTICES OF REVLON, INC. 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") hereby moves this Court for an Order 

barring Defendant Morgan Stanley & Co. Inc. ("Morgan Stanley'') from introducing any 

evidence or argument at trial referencing allegations about the business practices of Revlon, Inc., 

including those raised in In re Revlon, Inc. Securities Litigation, No. 99-CV-10192 (SHS), 2001 

WL 293820, at *1-*6 (S.D.N.Y. Mar. 27, 2001) Qudgment entered July 1, 2003 approving 

settlement and dismissing all claims with prejudice). 

Based on arguments and issues that Morgan Stanley has attempted to raise and develop 

during discovery, CPH expects that Morgan Stanley may seek to argue at trial that Revlon -

which is indirectly owned in part by CPH's parent company, MacAndrews & Forbes Holdings 

Inc. ("MAPCO") - engaged in allegedly improper business practices, and that because a 

MAFCO subsidiary allegedly was engaged in the same types of fraudulent practices as Sunbeam 

Corporation, MAFCO and CPH were well-positioned to recognize Sunbeam's fraud. This Court 

should bar such evidence because it is irrelevant, unfairly prejudicial, and founded on a complete 

mischaracterization of Revlon's business practices. 

16div-009516



First, Revlon is not a party to this case, and any evidence of alleged wrongdoing on the 

part of a third party is irrelevant to the issues in dispute between the parties here. Second, 

Revlon's business practices bear no meaningful resemblance to Sunbeam's practices. Revlon 

announced in October 1998 that it expected its third-quarter and full-year earnings to fall short of 

analyst expectations for several reasons. Unlike Sunbeam, Revlon was not engaged in fraud, and 

Revlon's full and early disclosures about its projected earnings stand in stark contrast to the 

affirmative misrepresentations and omissions made in the March 19, 1998 press release and the 

debenture offering memorandum. Third, introduction of evidence about the business practices of 

Revlon - a nonparty to this case - would serve only to confuse the issues and to mislead the 

jury, which must focus on the business practices of the parties in this case. 

ARGUMENT 

No evidence is admissible at trial unless it is relevant - that is, it must be "evidence 

tending to prove or disprove a material fact." FLA. STAT. ANN. § 90.401 (West 2004); see also 

CHARLES w. EHRHARDT, FLORIDA EVIDENCE § 401.1, at 116-23 (2004 ed.). Even relevant 

evidence is inadmissible if "it is relevant solely to prove bad character or propensity," FLA. 

STATE. ANN. § 90.404(2)(a); see also EHRHARDT, FLORIDA EVIDENCE, supra, § 403. l ,  at 197-

214, or if "its probative value is substantially outweighed by the danger of unfair prejudice, 

confusion of issues, misleading the jury, or needless presentation of cumulative evidence." FLA. 

STAT. ANN.§ 90.403; see also EHRHARDT, FLORIDA EVIDENCE, supra, § 403.1, at 161-73. Under 

those standards, evidence and argument concerning the allegations and litigation against Revlon 

should be excluded at trial. 

First, such evidence is irrelevant because Revlon is not a party to this case. Florida law is 

clear that "evidence of wrongdoing on the part of a third party is inadmissible as irrelevant to a 

2 
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given case." Jenkins v. State, 533 So. 2d 297, 300 (Fla. 1st DCA 1988), rev. denied, 542 So. 2d 

1334 (Fla. 1989); see also Beckett v. State, 730 So. 2d 809, 811 (Fla. 4th DCA 1999); Denmark 

v. State, 646 So. 2d 754, 757 (Fla. 2d DCA 1994); Banks v. State, 400 So. 2d 188, 189 (Fla 1st 

DCA 1981); Armstrong v. State, 377 So. 2d 205, 206 (Fla. 2d DCA 1979); Hirsch v. State, 279 

So. 2d 866, 869 (Fla. 1973); Kellum v. State, 104 So. 2d 99, 103 (Fla. 3d DCA 1958). 

The fact that the parent of CPH also indirectly owns a majority, but not all, of Revlon 

common stock makes no difference. Under well-settled principles of corporate law, CPH and 

Revlon are separate entities. See, e.g., American Renaissance Lines, Inc. v. Saxis S.S. Co., 502 

F.2d 674, 677 (2d Cir. 1974) ( .. a corporation . . .  is entitled to a presumption of separateness from 

a sister corporation .. . even if both are owned and controlled by the same individuals"); Crown 

Cent. Petroleum Corp. v. Cosmopolitan Shipping Co., 602 F.2d 474, 476 (2d Cir. 1979). 

Because Revlon is not a party to this suit, any evidence or argument about alleged wrongdoing 

on the part of Revlon is irrelevant under the Florida rule barring evidence of third-party 

wrongdoing. 

Moreover, Revlon's practices in fact bear no resemblance to Sunbeam's :fraudulent 

conduct. Revlon announced in October 1998 that it expected its third-quarter and full-year 

earnings to fall short of analyst expectations. The shortfall was due to slow growth in the mass

market color cosmetics category, a greater-than-expected seasonal flattening of share caused by a 

shift in advertising and promotional activity, delays in product introductions, retailer 

consolidations, a downturn in international sales, and reduced inventory levels. See Ex. A, 

Revlon Expects Third Quarter and Full Year Earnings to Fall Short of Analysts' Expectations, 

PR NEWSWIRE, Oct. 2, 1998. Revlon's full and early disclosures about its projected earnings 

stand in stark contrast to the affirmative misrepresentations and omissions made in the March 19, 

3 
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1998 press release and the debenture offering memorandum. Thus, nothing in Revlon's 

experience could have led CPH's executives to suspect the fraud being perpetrated by Sunbeam 

and Morgan Stanley. 

Second, any probative value of evidence regarding the allegations against Revlon is 

substantially outweighed by the danger of unfair prejudice, confusion of issues, and misleading 

the jury. Morgan Stanley hopes to divert attention from its own wrongdoing with allegations of 

wrongdoing by a CPH sister company. But as Florida courts have recognized, evidence 

presenting "purely collateral issues which would only serve to confuse and mislead the jury is 

too remote and should be excluded." Donahue v. Albertson's, Inc., 472 So. 2d 482, 483 (Fla. 4th 

DCA 1985); see also Atlantic Coast Line R.R. Co. v. Campbell, 139 So. 886, 890 (Fla. 1932). 

That is the situation here. Moreover, to admit the Revlon evidence would "create a real danger 

of establishing guilt by societal association and should not be allowed because of its tendency to 

prejudicially distort a jury's perception." Denmark v. State, 646 So. 2d 754, 757 (Fla. 2d DCA 

1994). 
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CONCLUSION 

For the foregoing reasons, this Court should enter an Order barring Morgan Stanley from 

introducing at trial any evidence or argument concerning allegations against the business 

practices of Revlon, Inc., including those raised in In re Revlon, Inc. Securities Litigation, No. 

99-CV-10192 (SHS), 2001 WL 293820, at *1-*6 (S.D.N.Y. Mar. 27, 2001). 

Dated: January 10, 2005 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

Respectfully submitted, 

John ola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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Copyright 1998 PR Newswire Association, Inc. 
PR Newswire 

October 2, 1998, Friday 

SECTION: Financial News 

DISTRIBUTION: TO BUSINESS EDITORS 

LENGTH: l 044 words 

HEADLINE: Revlon Expects Third Quarter and Full Year Earnings to Fall Short of Analysts' Expectations; 
Company Cites Lower Than Anticipated Growth in U.S. Mass Market Color Cosmetics Category and Continuing Retailer 
Inventory Reductions; 
Weak International Economy and Strength of Dollar Also hnpacted Results; 
Company Announces Restructuring Plan; 

Fundamentals of the Company's Business Remain Strong; 
Revlon Brand Still Number One, Almay Still Fastest Growing Major Brand In U.S. Mass Market Color CosmeticsLEXIS
NEXIS Related Topicsno targeted Topics. 

DATELINE: NEW Y ORK, Oct. 2 

BODY: 

Revlon, Inc. (NY SE: REV) today said that it expects 1998 net sales and earnings from continuing operations will 
fall below analysts' expectations. 

"Our business in the U.S. has been affected by a number of factors," said George Fellows, President and CEO. 
"Among them are a slowdown in the rate of growth in the mass market color cosmetics category as well as a greater 
than·expected seasonal ftattenjng of share caused by a shift in advertising and promotional activity and delays iri some 
product introductions. At the same time, retailers, particularly chain drugstores, driven by recent consolidation, are 
pursuing efficiencies by reducing inventory levels. 

"Another factor impacting performance is the aggregate effect of the weak international economic environment, which 
has hurt consumer and trade demand outside the U.S., particularly in South America and the Far East as well as Russia 
and other developing economies. The weakness in foreign currencies against the dollar has also hurt our results. Positive 
results from operations in other areas were not strong enough to outweigh these negatives." 

For these reasons, results for the third quarter are expected to be lower than in the same period last year. The Company 
anticipates third quarter earnings from continuing operations to be approximately $.22 per diluted share, including a gain 
on the sale of a small non-core business of $.15. Net sales are expected to be approximately $540 million for the third 
quarter and operating income is expected to be approximately $45 million (including the non-recurring gain). 

Based on the expectation that these conditions will continue, the business plan for the fourth quarter has been revised. 
Net sales for the fourth quarter are expected to be in the range of $630 million to $650 million, operating income is 
expected to be in the range of $43 million to $46 million and earnings from continuing operations are expected to be in 
the range of $.10 to $.15 per diluted share. These are before restructuring costs estimated at $50 million. 

This restructuring will include the closing of three international plants, a reorganization of the Company's workforce 
principally outside the U.S., and other actions designed to reduce costs. The resulting efficiencies are intended to enhance 
the Company's competitive position and result in estimated annual benefits in the range of$25 million to $30 million. 

"While the anticipated results for the second half of the year are very disappointing, the longer-term outlook for our 
Company continues to be extremely positive, despite significant challenges in the marketplace," said Mr. Fellows. "The 
business fundamentals of our Company are strong. The Revlon brand is number one in color cosmetics in the U.S. mass 
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PR Newswire, October 2, 1998 

market with a market share of2 l .8% year to date through August while retail consumption is up 12.4%. Almay leads the 
mass market color cosmetics category in growth at 44% with an 8% share year to date through August. Our program to 
broaden distribution of our Ultima II line is showing significant strength. Additionally, we expect that as retail inventories 
are stabilized, our growth will again outpace category growth." 

Fellows Reaffirms Company's Business Strategy 

"We are addressing the challenges Revlon currently faces by pursuing the 
successful business strategy that has spurred.the growth of this Company
from a combined U.S. mass market color cosmetics share of21.2% in 1993 to 
29.8% year to date through August. Based on the Company's fundamental 
strengths and its plans to adjust to changing market conditions, the Company 
anticipates earnings from continuing operations in 1999 to be in the range of 
$1.80 to $2.00 per diluted share, including restructuring benefits of 
approximately $.25 per diluted share. Despite the challenges we now face, we 
are confident that our Jong-term outlook remains positive and we intend to 
pursue the fundamental business strategy that fueled our success to date," 
Fellows concluded. 

Revlon is a worldwide leader in cosmetics, skin care, fragrance, personal 
care and professional products. Revlon's vision is to provide glamour, 
excitement and innovation through quality products at affordable prices. 
Revlon's brands include Revlon(R), ColorStay(R), Revlon Age Defying(R), 
Almay(R), Ultima Il(R), Charlie(R) and Flex(R), and Creme ofNature(R) and are 
sold in approximately 175 countries and territories. 

Infonnation in this press release includes forward-looking statements made 
pursuant to the safe harbor provisions of the Private Securities Litigation 
Reform Act of 1995. Such statements include, without limitation, (i) the 
Company's expected net sales, operating income and earnings per share from 

continuing operations for the third and fourth quarters of 1998; (ii) the 
Company's estimate of restructuring activities, costs and benefits; (iii) the 
Company's expectation of earnings per diluted share in 1999; and (iv) the 
Company's expectation that once retailer efficiencies have been achieved, 
growth will outpace category growth. In addition to the factors that are 

described in the Company's SEC filings, including its quarterly reports on 
Form I 0-Q and annual reports on Form 10-K, the following factors could cause 
actual results to differ materially from those expressed in the 
forward-looking statements: (i) lower than expected net sales, operating 
income and earnings from continuing operations in 1998; (ii) difficulties or 
delays in or unexpected costs or lower than expected benefits from the 
restructuring; (iii) lower than expected earnings per diluted share in 1999; 
(iv) less than expected growth after retailer efficiencies have been realized; 
and (v) actions by competitors including business combinations, technological 
breakthroughs, new product offerings and marketing and promotional successes. 
The Company assumes no responsibility to update forward-looking information 
contained herein. 

SOURCE Revlon, Inc. 
CONTACT: Walter Montgomery, media, 212-527-5791, or Deena Fishman, investors, 212-527-5230, both of Revlon 

LOAD-DATE: October 3, 1998. 
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COLEMAN (PARENT) HOLDINGS INC. , 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

PLAINTIFF'S MOTION IN LIMINE (NO. 12) TO BAR EVIDENCE AND ARGUMENT 
CONCERNING THE ACQUISITION OF PANA VISION, INC. 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") hereby moves this Court for an Order 

barring Defendant Morgan Stanley & Co. Inc. ("Morgan Stanley") from introducing any 

evidence or argument at trial referencing the acquisition of Panavision, Inc. by an affiliate of 

CPH' s parent company, MacAndrews & Forbes Holdings Inc. ("MAFCO"), including any 

reference to negotiations, renegotiations, purchase price, or due diligence conducted in 

connection with that acquisition. 

Based on arguments and issues that Morgan Stanley has attempted to raise and develop 

during discovery, CPH expects that Morgan Stanley may seek to argue at trial that the jury 

should compare CPH' s actions during the Sunbeam-Coleman merger with a MAPCO affiliate' s 

actions during its acquisition of Panavision. Morgan Stanley hopes to use the Panavision 

acquisition as a point of comparison for two purposes: (I) to argue that CPH failed to conduct 

adequate due diligence during the Sunbeam transaction; and (2) to argue that CPH would have 

renegotiated the price - rather than refused to close - the Sunbeam transaction if CPH had 

learned the truth about Sunbeam' s first-quarter 1998 performance. But the Panavision 

transaction is entirely different from the Sunbeam transaction, and the Court should bar this 
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evidence because evidence of a single, factually different incident in the course of MAFCO's 

business history is irrelevant and unfairly prejudicial. 

Morgan Stanley first seeks to use the Panavision evidence to argue that CPH should have 

conducted at least the same level of due diligence during the Coleman-Sunbeam transaction as 

MAPCO conducted during its acquisition of Panavision. See Ex. A, Rosenbloom Rep., 12/04, at 

5 n.9. But the transactions are very different. CPH was becoming only a minority investor in a 

company during the Coleman-Sunbeam transaction, while MAPCO was taking a controlling 

interest in Panavision during that transaction. The level of due diligence required of an entity 

becoming a minority investor in a company is materially different from the level of due diligence 

one would expect in a transaction where a buyer is taking a controlling interest. See Ex. B, 

Dickes Dep., at 109-10 ("rigorous due diligence was appropriate in an M&A transaction like 

Panavision in which [MAPCO] sought control and .. . modest due diligence was acceptable in a 

transaction like Sunbeam in which a minority interest, for investment purposes was obtained"). 

Because the transactions are so fundamentally diSsimilar, Morgan Stanley should not be 

permitted to mislead and confuse the jury with evidence about Panavision. Indeed, Morgan 

Stanley's own expert points out just how different these two transactions were. See Ex. A, 

Rosenbloom Rep., 12/04, at 5 n.9. 

Morgan Stanley also seeks to use the Panavision evidence to argue that because MAPCO 

renegotiated the price of Panavision after being advised that its results would not meet analysts' 

expectations, CPH similarly would have renegotiated the price of Sunbeam, and not simply 

walked away from the deal, if CPH had learned the truth about Sunbeam's first-quarter 1998 

performance. But again, the transactions are very different. In the Panavision transaction, the 

parties were in preliminary negotiations and due-diligence review when Warburg Pincus Capital 
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Company, LP ("Warburg") - Panavision' s then-majority stockholder - made a full disclosure 

to MAFCO that Panavision' s earnings for the fourth quarter of 1997 would be modestly lower 

than analysts' estimates. At the time of that disclosure, no agreement between MAFCO and 

Warburg had been reached or executed. Following Warburg's full disclosure of Panavision's 

condition, MAPCO offered a price lower than it had previously indicated. 

The situation here is much different. The facts about Sunbeam clearly showed that the 

Sunbeam "turnaround" had not occurred - and Morgan Stanley hid those facts even after the 

parties had reached an agreement on price. If CPH had learned the truth, CPH, like any 

reasonable company, would have called off the transaction. 

ARGUMENT 

No evidence is admissible at trial unless it is relevant - that is, it must be "evidence 

tending to prove or disprove a material fact. " FLA. STAT. ANN. § 90.401 (West 2004); see also 

CHARLES w. EHRHARDT, FLORIDA EVIDENCE § 401.1, at 116-23 (2004 ed.). Even relevant 

evidence is inadmissible "if its probative value is substantially outweighed by the danger of 

unfair prejudice, confusion of issues, misleading the jury, or needless presentation of cumulative 

evidence." FLA. STAT. ANN. § 90.403 (West 2004); see also EHRHARDT, FLORIDA EVIDENCE, 

supra, § 403.1, at 161-73. There is a particularly heightened danger of unfair prejudice and 

confusion where, as here, a party offers evidence of an organization' s business practice with 

examples that are not "'sufficiently regular or [with] circumstances [that are not] sufficiently 

similar. "' Wilson v. Volkswagen of Am., 561 F.2d 494, 511 (4th Cir. 1977) (quoting 

McCORMICK ON EVIDENCE § 162 (1964)). Under these standards, evidence regarding the 

Panavision deal should be barred at trial. 

3 
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First, the Panavision acquisition evidence is irrelevant. Morgan Stanley seeks to 

introduce evidence of the Panavision negotiations to show that Panavision is emblematic of how 

CPH should conduct due diligence in all transactions, no matter how dissimilar, and to show that 

Panavision is predictive of how CPH reacts upon hearing bad news about a company with which 

it is about to enter into a transaction. But, as shown above, the two transactions cannot be 

compared for due-diligence purposes because they are entirely dissimilar. Indeed, Morgan 

Stanley's own expert acknowledges that there are major differences between the transactions. 

See Ex. A, Rosenbloom Rep., 12/04, at 5 n. 9. Comparing the early and complete disclosure 

Warburg made about Panavision's performance before an agreement was reached or executed, 

with the fraudulent conduct of Sunbeam and Morgan Stanley, would be a classic "apples to 

oranges" comparison. Morgan Stanley cannot simply pluck out the Panavision transaction - a 

single, factually different transaction in MAFCO's business history - and argue that it is 

relevant to MAFCO's or its subsidiaries' behavior in the Sunbeam transaction. 

Second, any minimal probative value of the evidence regarding the Panavision deal 

would be far outweighed by the danger of unfair prejudice, confusion of the issues, and 

misleading the jury. Morgan Stanley is attempting to use the Panavision transaction to show the 

"routine practices" of MAFCO-related companies when they enter into transactions with other 

companies. But courts repeatedly have recognized that there is an extraordinarily high threshold 

for the admissibility of routine-practice evidence because of the danger that such evidence will 

create unfair prejudice: 

It has been repeatedly stated that habit or pattern of conduct is never to be lightly 
established, and evidence of examples, for purpose of establishing such habit, is 
to be carefully scrutinized before admission. The reason for such an attitude 
toward evidence of habit is the obvious danger of abuse in such evidence resulting 
from "the confusion of the issues, collateral inquiry, prejudice, and the like. " 
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Wilson, 561 F.2d at 511 (quoting MCCORMICK ON EVIDENCE§ 162 (1964)); see also Nelson v. 

Brunswick Corp., 503 F.2d 376, 380 (9th Cir. 1974) (discussing the inadmissibility of routine

practice evidence in light of "the danger that it may afford a basis for improper inferences [and] 

the likelihood that it may cause confusion or operate to unfairly prejudice the party against 

whom it is directed"). 

Before admitting evidence such as that offered by Morgan Stanley, the Court must 

consider whether the examples are "numerous enough" and "sufficiently regular'' to be probative 

of the company's regular business practices. Wilson, 561 F.2d at 511 (internal citation and 

quotation marks omitted); see also Simplex, Inc. v. Diversified Energy Sys., Inc., 847 F.2d 1290, 

1293 (7th Cir. 1988) (discussing the need for examples with a "degree of specificity and 

frequency of uniform response"); G.M Brod & Co. v. U.S. Home Corp., 759 F.2d 1526, 1533 

(11th Cir. 1985) (finding that "adequacy of sampling and uniformity of response are controlling 

considerations" in determining whether to admit this type of evidence). 

Morgan Stanley seeks to introduce evidence of only one other incident in the course of 

dealings of a MAPCO affiliate as a basis for comparison with the CPR-Sunbeam transaction. 

But the party attempting to show that an organization is violating a routine practice "must show 

regularity over substantially all occasions or with substantially all other parties with whom [the 

adverse party] has had similar business transactions." Mobil Exploration & Producing U.S., Inc. 

v. Cajun Constr. Servs., Inc., 45 F.3d 96, 100 (5th Cir. 1995); see also United States v. West, 22 

F.3d 586, 592 (5th Cir.) (requiring a comparison of the number of allegedly deficient 

transactions with the total number of nondeficient transactions), cert. denied, 513 U.S. 1020 

(1994); Simplex, 847 F.2d at 1294 (requiring the plaintiff to acknowledge and compare all the 

defendant's contracts in order to establish a routine practice). Morgan Stanley's attempt to pluck 
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a single, unrepresentative transaction out of context and argue that it is probative of all MAFCO-

related companies' behavior in all transactions constitutes an improper attempt to confuse the 

issues and mislead the jury. 

CONCLUSION 

For the foregoing reasons, this Court should enter an Order barring Morgan Stanley from 

introducing at trial any evidence or argument concerning the acquisition by a MAFCO affiliate 

of Panavision, Inc., including any reference to negotiations, renegotiations, purchase price, or 

due diligence conducted in connection with that acquisition. 

Dated: January 10, 2005 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

Respectfully submitted, 

John c ola 
SE Y DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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December, 2004 
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9 

("MAFCO") harbored their own reservations about the. attainability by Sunbeam of its 

internal projections.a 

In light of these circumstances, it is surprising that Coleman (Parent's) savvy, 

well-fmanced, operational and financial executives an.d their advisors involved in the 

Coleman sale appear not to have undertaken any material due diligence on Sunbeam, but 

rather chose to rely primarily on the sales pitch made to them by Sunbeam in the meeting 

of February 23, 1998. 

Coleman (Parent) and its MAFCO affiliate had all the people and financial 
I. 

resources required to perform a thorough operational and financial due diligence on 

Sunbeam as MAFCO did in the generally contemporaneous Panavision transaction.9 

Because the parties exchanged confidentiality agreements, that task was made easier. 

Jerry Levin, who attended the third meeting on February 23, 1998 did so because he was probably in the best 
position to evaluate Sunbeam's business plans for Coleman (Parent), Levin TR p. 182:6-8. Mr. Levin's noted 
that Sunbeam's earnings per share for 1998 would likely be $L99, Wall Street's estimate, which was less than 
Sunbeam was projecting in the Long Range Plan, Levin TR p. 234: 9-23, and that the earnings projected in 
Sunbeam's long term business plan were a stretch and not achievable. Levin TR pp. 256: 1-4. 

See deposition transcript of Glenn F. Dickes, pp. 109:22-25, 110: 13-15. I am aware that MAFCO believes that 
rigorous due diligence was appropriate in an m&a transaction like Panavision in which it sought control and 
that modest due diligence was acceptable in a transaction like Sunbeam in which a minority interest, for 
investment purposes was obtained. Dickes TR. pp. 110:13 - 111:4, 112:14 - 114:1. In that regard, three points 
should be observed: (i) the Sunbeam transaction, a $2.0 billion deal was dramatically larger than most 
acquisitions of control; (ii) the Panavision deal, in which MAFCO's due diligence efforts resulted in a purchase 
price reduction, was materially smaller than the Sunbeam transaction, and that; (iii) where, as here, Coleman 
(Parent) received close to $800 million in Sunbeam's restricted shares and only the limited rights and powers of 
a minority stockholder, unable to materially impact Sunbeam's strategy or operations, prudence would have 
argued for a due diligence inquiry of Sunbeam by Coleman (Parent) at least as rigorous as the one employed by 
MAFCO in the Panavision transaction. 
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were for the protection of the Sunbeam bondholders not for the benefit of 

Coleman (Parent). 

Respectfully submitted this 17th day of December, 2004. 

CFC CAPITAL LLC 

Arthur H. Rosenbloom 
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GLENN P. DICKES, NOVEMBER 18, 2004 
CONFIDENTIAL 

1 million shares I think that would -- 14.1 
2 million shares, that would make the Sunbeam 
3 stock the most valuable portion of the 
4 consideration, followed by the debt that was 
5 being assumed, followed by the cash. 
6 Q. So did you view the value of the debt 
7 assumption to be greater than the cash? 
8 A. Yes. 
9 Q. Why was the debt assumption valuable 

10 to McAndrews & Forbes? 
11 MR. BRODY: Object, foundation. Go 
12 ahead. 
13 A. I think the debt was in the nature of 
14 $500 million. If McAndrews & Forbes no longer 
15 had to concern itself with repaying that debt, 
16 then McAndrews & Forbes achieved a valuable 
17 benefit. 
18 Q. And you would value that at 500 
19 million? 
20 A. Whatever the value, whatever the 
21 amount of the debt was at the time, which I 
22 think I recollect being in the neighborhood of 
23 500 million. 
24 Q. At the time did McAndrews & Forbes 
25 have the ability to secure more debt? 

Page 106 
1 MR. BRODY: What lines they had? 
2 MR. PHAIR: Fair enough. 
3 Q. Sir, you were in charge of managing 
4 McAndrews & Forbes' debt; Is that correct? 
5 A. No, that's not correct. The chief 
6 financial officer is in charge of managing 
7 McAndrews & Forbes' financial affairs, including 
8 its cash needs, Its borrowing needs. 
9 I had principal responsibility in a 

10 lawyer's capacity for seeing to it that 
11 transactions for borrowed funds were negotiated 
12 and documented, complied with. 
13 Q. Let me also ask you with the form of 
14 the transaction, was there anyone within 
15 McAndrews & Forbes who was advocating taking 
16 more cash as opposed to more stock? 
17 MR. BRODY: This Is the 
18 Coleman/Sunbeam transaction? 
19 MR. PHAIR: Yes. 
20 A. I don't know. 
21 Q. Were you involved in the negotiation 
22 of the deal at all? 
23 A. No. 
24 Q. Were you aware of McAndrews & Forbes 
25 simultaneously pursuing a deal with Panavision 

' 
' 
·i 
ll 
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1 MR. BRODY: No. Let's take a step 
2 back because we're kind of mixing things 
3 here. You're talking about the entire 
4 entity? 
5 MR. PHAIR: Yes. And I'll go back to 
6 the distinctions we talked about earlier. 
7 MR. BRODY: OK. 
8 Q. At the time of the transaction did the 
9 Mafco entities as we've defined them have the 

10 ability to secure more debt? 
· 

11 MR. BRODY: And by secure more debt 
12 you mean go out and negotiate more or do 
13 they have unused lines, or what's the 
14 question? 
15 MR. PHAIR: If they had the ability to 
16 go out and secure more debt. 
17 MR. BRODY: Object to the form. 
18 A. I think the answer is yes. 
19 Q. What was your understanding of 
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20 McAndrews & Forbes' debt position at the time of 
21 the transaction? 
22 MR. BRODY: I guess I object to the 
23 form. I don't know what you mean by debt 
24 position. Are you asking what the --
25 MR. PHAIR: Fair enough. 

1 In early 1998? 
2 A. Yes. 
3 Q. And were you aware -- and as part 
4 of the - strike that. As part of the 
5 Panavislon deal McAndrews & Forbes conducted due 
6 diligence, correct? 
7 A. Correct. 
8 Q. And Is It your understanding that 
9 McAndrews & Forbes advised the company that it 

10 would revise its price per share prior to 
11 closing as a result of information that they 
12 uncovered during due diligence? 
13 MR. BRODY: Object to form. 
14 Foundation. Go ahead. 
15 A. I'm sorry. McAndrews advised what 
16 company? Panavlslon? 
17 Q. Yes. 
18 A. I don't recollect. 
19 Q. What was your involvement In the 
20 Panavision transaction? 
21 A. I worked on the documentation of the 
22 merger and acquisition documents and worked on 
23 the financing arrangements for the transaction. 
24 Q. Were you Involved in due diligence at 
25 all? 
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Page 110 Page 112 � 
A. No. 1 
Q. Do you know who was? 2 
A. That was Maher Nesbitt. Internally, 3 

again, we're talking about principal 4 
responsibility or lead responsibility, Maher 5 
Nesbitt as well as a good team of associates at 6 
Skadden Arps. 7 

Q. Skadden Arps was outside counsel on 8 
that? 9 

A. Was representing McAndrews in its 10 
proposed transaction with Panavision. 11 

Q. Oh, OK, so for Panavision you used 12 
Skadden instead of Wachtel!? 13 

A. Yes. 14 
Q. Do you know what they did for due 15 

diligence on the Pam1vision transaction? 16 
MR. BRODY: Who is they? 17 
MR. PHAIR: The due diligence team. 18 

Let me rephrase that. 19 
Q. Do you know what the due diligence 20 

team did to conduct due diligence on Panavision? 21 
A. I don't know quite what you mean by 22 

did. But I understood the due diligence group 23 
to make a rather exhaustive investigation of 24 
Panavision. 25 

Page 111 
Q. Would you say that the Investigation 1 

that was done on Panavlslon was more exhaustive 2 
than what was done on Sunbeam? 3 

MR. BRODY: Object, lacksfoundatlon. 4 
MR. PHAIR: Let me rephrase. 5 

Q. Do you know whether the Investigation 6 
that was done on the Panavision transaction, 7 
which you characterize as exhaustive, was any 8 
more or less exhaustive than on the Sunbeam 9 
transaction? 10 

MR. BRODY: Same objection. You can 11 
answer. 12 
A. Significantly more due diligence on 13 

Panavision than on Sunbeam. To the best of my 14 
knowledge. 15 

Q. Why was that? 16 
A. Well, McAndrews was going to at the 17 

conclusion of the Panavlsion transaction own I 18 
think approximately 92 percent of the 19 
outstanding stock of Panavlslon and was 20 
intending to essentially operate Panavision with 21 
a view toward hopefully substantially enhancing 22 
value over some period of time for itself and 23 
the minority public stockholders in Panavislon. 24 

Whereas In the Sunbeam transaction 25 

McAndrews was simply going to be, while having a 
large economic stake, was going to be a minority 
stockholder In a company that other people were 
managing and operating. 

Q. Are you aware as a result of the 
exhaustive due diligence that McAndrews & Forbes 
did on the Panavislon transaction that they 
uncovered information that McAndrews & Forbes 
used to revise its price for Panavision? 

MR. BRODY: Object to form. Asked and 
answered. 

You can answer. 
A. I don't know specifically. 
Q. What specific due diligence was done 

on the Panavision transaction that was not done 
on Sunbeam? 

MR. BRODY: Objection. Foundation. 
A. I don't know. 
Q. Are you aware of McAndrews & Forbes 

doing anything with regard to due diligence on 
the Panavision transaction that it did not do on 
the Sunbeam transaction? 

MR. BRODY: Same question, same 
objection. 
A. To the best of my knowledge, I think I 
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am repeating myself at this point, McAndrews did i a substantially more detailed Investigation of 
Panavision than it did of Sunbeam. � 

But that's to the best of niy i ' 

knowledge. I cannot offer up any specifics � ; 
because I myself was not directly Involved In t 
either of the due diligence efforts. 

� 

Q. Well, what facts support your belief 
i 

that the due dlllgence done on the Panavlslon � 
* 

transaction was much more exhaustive than on the f: 
Sunbeam transaction? 2 

A. I testified a few minutes ago to the a 
� 

fact that McAndrews took an altogether different t;! 
� 

view of an acquisition In the nature of the � 
Panavlslon acquisition than It took an � 
acquisition in the nature of the Sunbeam � 
acquisition. � 

� 

In fact, I wouldn't even -- I think � 
it's a mischaracterlzation to call what ' 

� 
McAndrews did with Sunbeam an acquisition. I i 
mean, clearly, McAndrews acquired 14.1 million 

! 

I shares, but it was not an acquisition. It was ; 
an investment It was part of the basket of 

' 
' 
' 

payments or consideration for an asset which � 
� 

McAndrews sold. � 
� 
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COLEMAN (PARENT) HOLDINGS INC. , 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

PLAINTIFF'S MOTION IN LIMINE (NO. 14) TO BAR EVIDENCE AND ARGUMENT 

THAT THE "COMFORT LETTERS" REFERRED TO IN THE PUBLIC MERGER 

AGREEMENT OR THE HOLDINGS MERGER AGREEMENT INCLUDE THE 

MARCH 19, 1998 AND MARCH 25, 1998 COMFORT LETTERS 

Plaintiff Coleman (Parent) Holdings Inc. ("CPR") hereby moves this Court for an Order 

barring Defendant Morgan Stanley & Co. Inc. ("Morgan Stanley") from introducing any 

evidence or argument that the "comfort letters" referred to in the Public Merger Agreement 

(involving Sunbeam and Coleman) or the Holdings Merger Agreement (involving Sunbeam and 

CPH) include the March 19, 1998 and March 25, 1998 "comfort letters" that Arthur Andersen 

prepared for Morgan Stanley in connection with Morgan Stanley's underwriting of Sunbeam's 

subordinated debenture offering. See Ex. A, Dep. Ex. CPR 17 (the "March 19 letter"); Ex. B, 

Dep. Ex. CPR 112 (the "March 25 letter"). 

Based on arguments and issues that Morgan Stanley has attempted to raise and develop 

during discovery, CPH expects that Morgan Stanley may seek to argue at trial that the Public 

Merger Agreement, Ex. C, and the Holdings Merger Agreement, Ex. D, gave CPR the specific, 

express right to obtain the March 19 and March 25 comfort letters that Arthur Andersen provided 

to Morgan Stanley - letters which show the collapse in Sunbeam's performance in the first 

quarter of 1998. But the Public Merger Agreement and the Holdings Merger Agreement refer 
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not to the March 19 and March 25 comfort letters, but rather to entirely different comfort letters 

that did not exist and could not have existed before the March 30, 1998 closing. The Court 

should thus bar Morgan Stanley from confusing the issues and misleading the jury (as it has 

attempted to do with certain witnesses at deposition) by arguing that the "comfort letters" 

referred to in the Public Merger Agreement or the Holdings Merger Agreement, which could not 

have existed before the March 30 closing, are the March 19 and March 25 letters that Arthur 

Andersen provided to Morgan Stanley. 

ARGUMENT 

No evidence is admissible at trial unless it is relevant - that is, it must be "evidence 

tending to prove or disprove a material fact." FLA. STAT. ANN. § 90.401 (West 2004); see also 

CHARLES w. EHRHARDT, FLORIDA EVIDENCE § 401.1, at 116-23 (2004 ed.). Even relevant 

evidence is inadmissible if "its probative value is substantially outweighed by the danger of 

unfair prejudice, confusion of issues, misleading the jury, or needless presentation of cumulative 

evidence." FLA. STAT. ANN.§ 90.403; see also EHRHARDT, FLORIDA EVIDENCE, supra,§ 403.1, 

at 161-73. Under those standards, the Court should bar evidence that would confuse the comfort 

letters expressly referred to in the Public Merger Agreement or in the Holdings Merger 

Agreement with the entirely different comfort letters of March 19 and 25, 1998. 

Morgan Stanley misreads both the Public Merger Agreement and the Holdings Merger 

Agreement. The Holdings Merger Agreement permitted CPH to request that Sunbeam provide it 

with a comfort letter from Sunbeam's accountants "in connection with a sale of Registerable 

Securities by or through an underwriter." See Ex. D, at Exhibit A § 2.4(a)(l2) ("Registration 

Rights Agreement"). But CPH's shares were subject to a "lock-up" clause, which provided that 

CPH could not dispose of any of its shares for "three (3) months following the Holdings 

2 
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Effective Time." Id. § 7.1, at 19. As a result, the earliest possible date on which CPH could seek 

a comfort letter was June 30, 1998 - long after the March 30, 1998 closing. Obviously, then, 

this contractual comfort-letter provision does not refer to the comfort letters that Morgan Stanley 

obtained from Arthur Andersen on March 19 and March 25, 1998. 

With respect to the Public Merger Agreement, an important threshold problem is that 

CPH was not a party to this agreement. The agreement was between Coleman and Sunbeam, and 

CPH therefore could not have obtained any "rights" through it. But even setting that problem 

aside, the agreement does not confer any specific right to obtain the March 19 and March 25, 

1998 comfort letters. Section 7.3(b) of the Public Merger Agreement provided that Coleman was 

entitled to request that Sunbeam provide it with a comfort letter from Sunbeam's accountants 

"dated the date on which the Registration Statement shall become effective and as of the date on 

which the Information Statement is mailed to the Company's stockholders." Ex. C, § 7.3(b), at 

29. The undisputed evidence is that the Registration Statement to which Section 7 .3(b) refers 

became effective on December 6, 1999, and that Coleman distributed its Information Statement 

the next day, on December 7, 1999 - more than a year and a half after Morgan Stanley received 

the March 19 and March 25, 1998 comfort letters from Andersen. See id. § 4.9, at 17 (defining 

the "Information Statement" as "the information statement to be distributed in connection with 

the Company Merger," and defining the "Registration Statement" as the "registration statement 

on Form S-4 under the Securities Act for the purpose of registering the shares of Laser Common 

Stock to be issued in the Company Merger"). Although Coleman mailed a document entitled 

"Information Statement" to its public shareholders on March 18, 1998, see Ex. E, Dep. Ex. MS 

130 (Information Statement Pursuant to Section 14(f) of the Securities Exchange Act of 1934), 

that plainly is not the same "Information Statement" to which Section 7.3(b) refers. When 

3 
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pressed on this issue after its misleading use of Section 7 .3 with certain witnesses at deposition, 

Morgan Stanley itself admitted that the March 18, 1998 Information Statement "is not the 

'Information Statement' referred to in Section 7.3(b) of the Public Merger Agreement." See Ex. 

F, MS 's Inc. Resp. and Objections to CPH's 3rd Set of Req. for Admis., Resp. #1. Again, it is 

undisputed that the Public Merger Agreement refers to entirely different comfort letters, not the 

letters Morgan Stanley obtained from Andersen on March 19 and March 25. 

The construction of the merger agreements is a complex matter, and one that Morgan 

Stanley has explored with a number of witnesses in depositions. Significantly, no witness has 

agreed with Morgan Stanley's assertion that the merger agreements themselves gave CPH the 

contractual right to obtain the March 19 and March 25 comfort letters. Even Morgan Stanley's 

expert on this topic has not opined that the merger agreement gave CPH that right. To permit 

Morgan Stanley to continue to pursue this improper argument would serve no purpose other than 

to confuse the jury. 

In sum, neither the Holdings Merger Agreement nor the Public Merger Agreement 

mentioned the March 19 and March 25 comfort letters. These agreements referred instead to 

different comfort letters issued long after the ones provided to Morgan Stanley on March 19 and 

25. Morgan Stanley should not be allowed to confuse the jury by suggesting otherwise. 

4 
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CONCLUSION 

For the foregoing reasons, this Court should enter an Order barring Morgan Stanley from 

introducing any evidence or argument that the "comfort letters" referred to in the Public Merger 

Agreement or the Holdings Merger Agreement include the March 19, 1998 and March 25, 1998 

"comfort letters" that Arthur Andersen prepared for Morgan Stanley in connection with Morgan 

Stanley's underwriting of Sunbeam's subordinated debenture offering. 

Dated: January 10, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

Respectfully submitted, 

John arola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

j t\'1\r-
Fax and Federal Express to all counsel on the attached list on this 1 U day of 

-----' 2005. 

S r Denney Scarola 
rnhart & Shipley, P.A. 

139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

COUNSEL LIST 
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IN THE FIFTEEN1H 
JUDICIAL CIRCUIT IN AND FOR 

PALM BEACH COUNTY,.FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

CASE NO: CA 03-5045 AI 

CASE NO: CA 03-5 1 65 AI 

MORGAN STANLEY & CO. INCORPORATED'S RESPONSES 
AND OBJECTIONS TO COLEMAN (PARENT) HOLDINGS INC.'S 

THIRD SET OF REQUESTS FOR ADMISSION 

Defendant Morgan Stanley & Co. Incorporated (''MS & Co."), by its attorneys 

and pursuant to Florida Rule of Civil Procedure 1 .370, her�by responds and objects to Coleman 

(Parent) Holdings Inc.'s ("CPH'') Third Set of Requests for Admission. 

INITIAL OBJECTIONS 

1 .  . MS & Co. objects to CPH's Third Set of Requests for Adniission, including all 

Definitions, to the extent that they purport to impose upon MS & Co. any requirements that 

exceed or are otherwise inconsistent with the Florida Rules of Civil Procedure or any other 

applicable rule or court order. 

2. MS & Co. objects to CPH's Third Set of Requests for Admission to the extent 

that they seek information protected from disclosure by the attorney-client privilege, the work 

product doctrine, or any other applicable privilege, doctrine, immunity or rule. EXHIBIT 

I r 
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3. MS & Co. objects to the definition of "Morgan Stanley" to the extent that it 
. , ,  

includes M S  & Co.'s counsel in this litigation and entities not a party to this action. Specifically, 

MS & Co. interprets these definitions to exclude Kirkland & Ellis LLP, Carlton Fields, P.A., 

Kellogg Huber, Hansen, Todd & Evans, PLLC and affiliates, parents, and others not a party to 

this action. 

4. MS & Co. objects to the Requests for Admission as unduly burdensome, abusive, 
' . 

and vexatious, since many of them are duplicative and constitute an unnecessary waste of time 

and concern factUal allegations uniquely within the possession ·of CPR, MAFCO, or third parties, 

which could be confirmed with less expense and burden on the parties through other techniques 
t, 

of discovery. 

5.  MS & Co. incorporates, as though fully set forth ther�in, these General Objectjons 

into each of the Responses set forth below. 

RESPONSES 

1 .  The Section 14(f) Information Statement is not the "Information Statement" 

referred to in Section 7.3(b) of the Public Merger Agreement. 

RESPONSE: Admitted. 

2. The Coleman Company, Inc. notice of Merger and Appraisal Rights and 

Information Statement is the "Information Statement" referred to in Section 7.3(b) of the Public 

Merger Agreement. 

RESPONSE: Admitted 

3. The "Information Statement" referred to in Seetion 7.3(b) of the Public Merger 

Agreement was mailed to Coleman's stockholders on or about December 7, 1 999. 
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RESPONSE: Morgan Stanley has made reasonable inquiry into the documents 

and information in its possession. however, Morgan Stanley lacks information or knowledge 

sufficient to answer this request, and therefore denies this request. 

4. The Sunbeam Form S-4 is the "Registration Statement" referred to in Section 

7 .3(b) of the Public Merger Agreement. 

RESPONSE: Admitted. 

5.  The "Registration Statement" referred to in Section 7.3(b) of the Public Merger 

Agreement became effective on December 6, 1999. 

RESPONSE: Morgan Stanley has made reasonable inquiry into the documents 

and information in its possession. however, Morgan Stanley lacks information or knowledge 

sufficient to answer this request, and therefore denies this request. 

Notes. 

6. As of March 30, 1998, CLN Holdings' debt consisted solely of the CLNHolding 

RESPONSE: Morgan Stanley has made reasonable inquiry into the documents 

and information in its possession. however, Morgan Stanley lacks information· or knowledge 

sufficient to answer this request, and therefore denie8 this request. 

7. · The consideration paid to CPH in connection with Sunbeam's acquisition of 

CPH's interest in Coleman did not include Sunbeam's assumption of Coleman's debt. 

RESPONSE: Denied. 

8. The consideration paid to CPH in connection with Sunbeam's acquisition of 

CPH's interest in Coleman did not include Sunbeam's assumption of Coleman Worldwide's 

debt. 
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RESPONSE: Denied. 
. ; .  

9. The Long�Tem Debt reflected in CLN Holdings' 1 997 consolidated financial 

statements consists of CLN Holding debt, Coleman Worldwide debt, and Coleman debt. 

RESPONSE: Morgan Stanley has made reasonable inquiry into the documents 

and information in its possessio� however, Morgan Stanley lacks mfonnation or knowledge 

sufficient to answer this request, and therefore denies this request. 

1 0. In exchange for its interest in Coleman, CPH received consideration consisting 

solely of (a) $ 159,958,756; [sic] (b) 1 4,099,749 shares of Sunbeam stock; and (3) the assumption 

of the CLN Holdings Notes. 

RESPONSE: Denied. 

t. 

1 1 . CPH Exhibit 9 is a true and correct copy of the "Sunbeam Corporation Discussion 

Materials' provided to CPH on or about February 23, 1 998. 

RESPONSE: Admitted. 

12. Morgan Stanley prepared CPH Exhibit 9.  

RESPONSE: Morgan Stanley denies that it "prepared" CPH Exhibit 9. Morgan 

Stanley admits that Sunbeam provided Morgan Stanley certain information contained in Exhibit 

9, that other information in Exhibit 9 was obtained from public records, and that Morgan Stanley 

assisted Sunbeam in the formatting and organization of such information. 

13. CPH Exhibit 1 87A is a true and correct copy of the "Sunbeam Long Range 

Strategic Plan" provided to CPH on or about February 23, 1 998. 

RESPONSE: Admitted. 

14. Morgan Stanley was involved in the preparation ofCPH Exhibit 1 87A 
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RESPONSE: Denied. 

15.  Morgan Stanley received one or more drafts of the March 1 9, 1998 comfort letter 

before the March 1 9, 1998 press release was issued. 

RESPONSE: Denied. 

1 6. On March 17, 1998, Morgan Stanley received at least one draft of the March 1 9, 

1998 comfort letter. 

RESPONSE: Denied. 

17. On March 1 8, 1998, Morgan Stanley received at least one draft of the March l 9, 

1 998 comfort letter 

RESPONSE: Denied. 

18 .  · Before the March 19, 1 998 press release was issued, Morgan Stanley knew that 

Sunbeam's sales in January and February 1998 were $72,0 1 8,000. 

RESPONSE: Denied. 

19. Before the March 19, 1 998 press release was issued, Morgan Stanley knew that 

Sunbeam's net income for January 1 998 was a loss of$9,5 10,000. 

RESPONSE: Denied. 

20. Before the March 1 9, 1 998 press release was issued, Morgan Stanley knew that 

Sunbeam's sales shortfall was caused by Sunbeam's "early buy" program. 

RESPONSE: Denied. 

21 . The February 23, 1998 Letter was not signed by or on behalf of Coleman. 

RESPONSE: Denied. 

16div-009550



CERTIFICATE OF SERVICE 
. , ,  

I 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 13th 

day of September, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 61 8349) 
Thomas A. Clare 
Zhonette M; Brown 
KIRKLAND & ELLIS LLP 
655 l Stll Street, N.W., Suite 1200 
Washington, D.C. 20005 . 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Counsel for Morgan Stanley & Co. 
Incorporated and Morgan Stanley Senior 
Funding, Inc. 

Joseph Ianno, Jr. (FL Bar No. 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 3.340 1  
Telephone: (561) 659-7070 
Facsimile: (561} 659-7368 
E-mail: jianno@carltonfields.com 
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·. ' ,  

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SIDPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 6061 1 

SERVICE LIST 
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J!:.NNER & BLOCK 

FAX TRANSMITTAL 

Date : January 10, 2005 

To: Thomas A. Clare, Esq. 

Joseph lanno, Jr., Esq. 

John Scarola, Esq. 

Mark C. Hansen, Esq. 

From: Michael T. Brody 
312 923-2711 

Employee Number: 

3125270484 P.01/37 

.JENNER&BLOCK 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 60511 
Tel 312 222-9350 
wwwJenner.com 

Chicago 
Dallas 
WashinglOn, DC 

Fax: (202) 879-5200 
Voice: (202) 879-5993 

�ax: (561) 659-7368 
Voice: (561) 659-7070 

Fax: (561) 684-5816 (before 5 PM) 
Voice: (561) 686-6350, Ext. 140 

Fax: (202) 326-7999 
Voice: (202) 326-7900 

Client Number: 41198-10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain information that is attorney 
work product, privileged, confidential, and exempt from disclosure under applicable law. lfthe reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering lhe message to the intended recipient, you are hereby notified that any dissemination, distribution, or copying 
of this communication is strictly prohibited. lfyou have received thiscommunication in error, please notify us imnediately by telephone, and return the 
original message to us at the above address via postal service. Thank you. 

Message: 

Total number of pages including this cover sheet: 31 Time Sent: 

If you do not receive all pages, please call: 312 222-9350 Sent By: 

Secretary: Caryn Jo Geisler Extension: 6490 
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Jl::.NNl::.R & BLOCK 3125270484 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

P.02/37 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

COLEMAN (PARENT) HOLDINGS INC.'S TRIAL EXIDBIT LIST 

Plaintiff, Coleman (Parent) Holdings Inc. ("CPH") hereby submits its Trial Exhibit List, 

which is attached hereto as Exhibit A. In connection with its Trial Exhibit List, CPH reserves its 

rights as follows: 

1. In addition to the documents set forth on the attached Trial Exhibit List , CPH 

reserves its right to use additional exhibits that it identifies in connection with the ongoing expert 

discovery. 

2. CPH reserves its right to use at trial duplicate copies and/or original versions of 

any of the documents listed on the attached Trial Exhibit List. 

3. CPR reserves its right to use additional documents at trial that are not contained 

on its exhibit list for purposes of cross-examination and/or rebuttal. 

4. CPH reserves the right to use and/or introduce at trial any proposed trial exhibit 

identified by Morgan Stanley. 

CHICAGO_I 198702_1 
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JENNER & BLOCK 3125270484 P.03/37 

5. CPH reserves its right to submit and introduce summary documents based upon 

the information included in docwnents identified in the attached Trial Exhibit List or in the 

documents identified as exhibits by Morgan Stanley, as well as demonstrative exhibits. 

6. By listing documents on the attached Trial Exhibit List, CPH is not conceding the 

relevance, foundation, and/or admissibility of any of those documents. CPH reserves the right 

not to offer at trial any of its proposed trial exhibits identified in the attached list. In compiling 

the attached list, CPH endeavored to identify and disclose documents that it may use to rebut 

arguments that might be advanced by Morgan Stanley at trial. Furthermore, CPH identified 

documents on the attached Trial Exhibit List subject to the Court's upcoming decisions on the 

pending motions in limine. 

I HEREBY CERTIFY that a true and correct copy of the foregoing and its attachment 

has been sent by Federal Express and facsimile to the individuals of the attached service list on 

this 10th day of January, 2005. 

Dated: January 10, 2005 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

CHICAGO_l 198702_1 

COLEMAN (PARENT) HOLDINGS INC. 

One of Its Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 
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JAN-10-2005 17 = 29 JENNER & BLOCK 

Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Exhibit List 

SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, 
P.L.L.C. 
Sumner Square, 1615 M StreetN.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 
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CPH TRIAL EXHIBIT LIST 
Coleman (Parent) Holdings v. Morgan Stanley 

CPH Trial Ex. # Dep. Ex.#. BATES RANGE Def. Objection 

001 CPH Ex. 002 NIA 

002 CPH Ex. 003 MSC 0080435 • 0080437 

003 CPH Ex. 004 MSC 003 1 1 71 - 0031 176 

004 CPH Ex. 005 MSC 00311n- 0031220 

005 CPH Ex. 006 MSC 0080438 • 0080439 

006 CPH Ex. 009 CP 026286 - 026370 

007 CPH Ex. 010 CP 033169 - 033240 

008 CPH Ex. 011 SASMF 10699 • 10705 

009 CPH Ex.012 CPH 001 2526 - 0012527 

0 1 0  CPH Ex. 013 CPH 0635991 - 0635992 

01 1 CPH Ex. 014 MSC 0016944 - 0016945 

012 CPH Ex. 0 1 5  NIA 

0 1 3  CPH E x .  016 MSC 0028858 

014 CPH Ex. 017 MS 00375 - 00381 

0 1 5  CPH E x .  018 CPH 0015111 ·0015113 

0 1 6  CPH Ex. 0 1 9  C P H  0 125693 - 01 25698 

017 CPH Ex. 020 CPH 0129292 - 0129296 

018 CPH Ex. 021 CPH 0062489 - 0062733 

0 1 9  CPH Ex. 022 CPH 0084462 - 0084532 

020 CPH Ex. 023 CPH 11 84885 - 11 84905 

021 CPH Ex. 024 DPW 000001 - 000002 

022 CPH Ex. 025 NIA 

023 CPH Ex. 026 CPH 1412961 -1413007 

024 CPH Ex. 027 MS 01560 

025 CPH Ex. 028 NIA 

026 CPH Ex. 029 MSC 0080440 - 0081556 

027 C PH Ex. 030 CPH 1122102 - 1122103 

028 CPH Ex. 031 CPH0635893 

029 CPH Ex. 032 CPH 0635894 • 0635895 

030 CPH Ex. 033 MSC 0029176 

031 CPH Ex. 034 CPH 0520973 - 0520974 
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JENNER & BLOCK 3125270484 P.07/37 

CPH TRIAL EXHIBIT LIST 
Coleman (Parent) Holdings v. Morgan Stanley 

. .-- . 

CPH Trial Ex. # Dep. Ex.#. BATES RANGE Def. ObJection 

032 CPH Ex. 035 CPH 1257351 

033 CPH Ex. 036 CPH 0639323 - 0639327 

034 CPH Ex. 037 MSC 0045317 - 0045318 

035 CPH Ex. 038 MSC 0041766 - 0041858 

036 CPH Ex. 039 CPH 0322353 - 0322354 

037 CPH Ex. 040 CPH 043025 

038 CPH Ex. 041 CPH 0305634 

039 CPH Ex. 042 SB 047885 

040 CPH Ex. 043 SB 074537 

041 CPH Ex. 044 CPH 0281904 • 0281905 

042 CPH Ex. 045 CPH 318209- 0318211 

043 CPH Ex.046 CPH 0465217 • 0465220 

044 CPH Ex. 047 CPH 0465213 - 0465216 

045 CPH Ex. 048 CPH 0465209 - 0465212 

_.--. 
046 CPH Ex. 049 CPH 0282128 • 0282135 

047 CPH Ex. 050 CPH 0507461 - 0507465 

048 CPH Ex. 051 CPH 0286990 - 0286993 

049 CPH Ex. 052 CPH 0280722 

050 CPH Ex. 053 CPH 0507527 - 0507531 

051 CPH Ex. 054 CPH 0281413 - 0281414 

052 CPH Ex. 055 CPH 0281412 

053 CPH Ex. 056 CPH 0291685 - CPH 0291730 

054 CPH Ex. 057 CPH 0131143 - 0131148 

055 CPH Ex. 058 SB 050134 - 050144 

056 CPH Ex. 059 SB 050136 

057 CPH Ex. 060 SB 050145 - 050146 

058 CPH Ex. 061 CPH 0284977 • 0285008 

059 CPH Ex. 062 CPH 0283484 

060 CPH Ex. 063 CPH 0287277 - 0287281 

061 CPH Ex.064 MSC 0028423 

062 CPH Ex. 065 CPH 0088703 
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CPH TRIAL EXHIBIT LIST 
Coleman {Parent) Holdings v. Morgan Stanley 

CPH Trial Ex. # Dep. Ex.#. BATES RANGE Def. Obfection 

063 CPH Ex. 066 CPH 003871 7 

064 CPH Ex. 067 CPH 0063827 - 0063833 

065 CPH Ex. 068 MSC 0003995 - 0004001 

066 CPH Ex. 069 MSC 0003894 - 0003930 

067 CPH Ex. 070 SB 237825 - 237830 

068 CPH Ex. 071 MSC 0005984 - 0005995 

069 CPH Ex. 072 MSC 0064865 - 0064866 

070 CPH Ex. 073 CPH 0586913 - 0586914 

071 CPH Ex. 074 MSC 0080356 • 0080358 

072 CPH Ex. 075 SB 0018202- 0018288 

073 CPH Ex. 076 MSC 0025829 - 0025886 

074 CPH Ex. 077 CPH 1046497 

075 CPH Ex. 078 MSC 0039543 

076 CPH Ex. 080 CPH 0465134 
_,,.,...---

077 C PH Ex. 081 MSC 0036393 - 0036395 

078 CPH Ex. 081-A NIA 

079 CPH Ex. 082 CPH 0469477 - 0469581 

080 CPH Ex. 083 NIA 

081 CPH Ex. 084 MSC 0033255 - 033263 

082 CPH Ex. 084-A NIA 

083 CPH Ex. 085 MSC 0036347 - 0036349 

084 CPH Ex. 086 MSC 0045112 - 0045113 

085 CPH Ex. 087 MSC 0035967 - 0035968 

086 CPH Ex. 088 MSC 0031791 - 0031799 

087 CPH Ex. 089 MSC 0083960 - 0084026 

088 CPH Ex. 090 CPH 1332631 - 1335633 

089 CPH Ex. 091 N/A 

090 CPH Ex. 092 MSC 0003389 - 0003415 

091 CPH Ex. 093 N/A 

092 CPH Ex. 094 NIA 

093 CPH Ex. 095 MSC 0036112 -0036113 
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CPH TRIAL EXHIBIT LIST 
Coleman {Parent) Holdings v. Morgan Stanley 

CPH Trial Ex. # Dep. Ex.#. BATES RANGE Def. Objection 

094 CPH Ex. 096 CPH 0472488 - 0472496 

095 CPH Ex. 097 MSC 003391 0 - 0033911 

096 CPH Ex. 098 CPH 0482089 - 0482098 

097 CPH Ex.099 N/A 

098 CPH Ex. 100 MSC 0062860 - 0062896 

099 CPH Ex. 101 CPH 0062693 - 0062697 

100 CPH Ex.1 02 CPH 0062688-0062691 

1 0 1  CPH Ex. 103 CPH 0062672 - 0062677 

102 CPH Ex.1 04 CPH 0062685 - 0062686 

103 CPH Ex. 1 05 CPH 0062606 - 0062610 

104 CPH Ex.106 CPH 1192163-1192164 

105 CPH Ex. 107 CPH 0013023 - 0013027 

106 CPH Ex.107 CPH 0013023 - 0013027 

1 07 CPH Ex.1 08 CPH 1 056006-105601 0 

108 CPH Ex. 109 CPH 0129926 - 01 29936 

1 09 CPH Ex. 11 0 CPH 0038670 - 0038676 

110 CPH Ex.1 1 1  CPH 0038670 • 0038676 

1 1 1 CPH Ex. 112 CPH 012961 3 - 01 29616 

1 1 2  CPH Ex. 1 1 3  CPH 0129271 • 129275 

113 CPH Ex. 1 14 MSC 0027048 - 0027050 

114 CPH Ex. 1 15 CPH 0038700 • 0038706 

1 15 CPH Ex. 1 1 6  CPH 1070004 • 10070070 

1 16 CPH Ex. 11 7 CPH 0038523 • 0038524 

117 CPH Ex. 118 CPH 0041649 

118 CPH Ex.11 9 CPH 0021362 • 001 5113 

1 1 9  CPH Ex. 1 20 CPH 0012522 - 0012524 

1 20 CPH Ex. 1 21 CPH 1145796 

121 CPH Ex.122 C PH 0039327, CPH 0038707 

122 CPH Ex.1 23 CPH 0021 365 - 0021368 

123 CPH Ex.124 CPH 0012464 • 001 2466 

124 CPH Ex. 1 25 MSC 0004673 • 0004702 
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CPH TRIAL EXHIBIT LIST 
Coleman (Parent) Holdings v. Morgan Stanley 

CPH Trial Ex. # Dep. Ex.#. BATES RANGE Def. Objection 

125 CPH Ex. 1 27 CPH 0021365 - 0021367 

1 26 CPH Ex.1 28 MSC 00291 99 - 0029201 

1 27 CPH Ex. 1 29 MSC 00051 3- 000541 

1 28 CPH Ex. 1 30 CPH 0251 869- 0251 889 

129 CPH Ex. 1 31 CPH 0251 890 - 0251 985 

130 CPH Ex. 1 32 CPH 06361 35 - 06361 36 

131 CPH Ex.1 33 MSC 0059244 - 0059266 

132 CPH Ex. 134 CPH 0 1 4691 0- 001 4691 3 

1 33 CPH Ex. 1 35 MSC 0063735 - 0063804 

134 CPH Ex. 1 38 CPH 1 41 1 216 - 1 41 1 300 

1 35 CPH Ex.139 MSC 0026540 - 0026544 

136 CPH Ex.1 40 CPH 0483399 - 483407 

1 37 CPH Ex. 1 41 CPH 0483341 - 483350 

1 38 CPH Ex. 1 42 CPH 0253547 • 0253555 

1 39 CPH Ex. 1 43 CPH 1 026942 - 1 026953 

140 CPH Ex.1 44 MSC 001 6944 

141 CPH Ex. 1 45 MSC 002821 4 • 0028271 

1 42 CPH Ex. 1 46 MSC 0080325 - 0080333 

1 43 CPH Ex.1 47 CPH 0324856 - 0324887 

144 CPH Ex. 148 MSC 0047892 

145 CPH Ex.1 50 CPH 0470006 • 0470001 6 

1 46 CPH Ex.1 5 1  MSC 0065651 - 0065784 

1 47 CPH Ex.152 LAB 000043 

1 48 CPH Ex. 1 54 CPH 1 258265 - 1258266 

149 CPH Ex. 1 55 CPH 1 3461 33 - 1 346250 

1 50 CPH Ex. 1 56 CPH 1 346276 - - 1 346342 

1 5 1  CPH Ex. 1 57 MSC 001 8702 - - 001 8703 

152 CPH Ex. 1 58 CPH 1 392612 

1 53 CPH Ex. 1 59 CPH 1 392696 

154 CPH Ex.1 60 MSC 00031 43 

! 1 55 CPH Ex. 1 62 MSC 0026888 - 0026891 
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CPH TRIAL EXHIBIT LIST 
Coleman (Parent) Holdings v. Morgan Stanley 

CPH Trial Ex. # Dep. Ex.#. BATES RANGE Def. Objection 

1 56 CPH Ex.1 63 MSC 0080427 - 0080430 

1 57 CPH Ex. 164 MSC 0045133 - 00451 39 

158 CPH Ex. 169 MSC 0044556 - 0044573 

159 CPH Ex. 170 MSC 0042538 - 0042540 

1 60 CPH Ex. 1 71 N/A 

1 61 CPH Ex. 1 72 MSC 44462 

1 62 CPH Ex. 1 73 MSC 0043129 

163 CPH Ex.174 MSC 0042570 

1 64 CPH Ex. 1 75 N/A 

1 65 CPH Ex. 1 76 N/A 

1 66 CPH Ex.179 CPH 0635892 - 0635895 

167 CPH Ex. 181 MSC 0006284 - 0006335 

168 CPH Ex. 1 82 MSC 0004703 - 0004723 

1 69 CPH Ex. 1 84 NIA 

,,-----
1 70 CPH Ex.1 87 MSC 0041 B70 - 0041 BBB 

1 71 CPH Ex. 1 87-A CP 0254621 - 0254640 

1 72 CPH Ex. 1 88 CPH 1 408952 - 1 408956 

173 CPH Ex. 189 CPH 0642933 - 0642937 

174 CPH Ex.190 NIA 

175 CPH Ex. 191 C P  0483415 - 04B3418 

1 76 CPH Ex.1 92 NIA 

1 77 CPH Ex. 1 93 CPH 1 41 8971 - 1418974 

1 78 CPH Ex. 1 94 NIA 

179 CPH Ex. 195 MSC 0040237 - 008561 3  

180 CPH Ex. 1 98 MSC 0026589 - 0026651 

1 81 CPH Ex.1 99 NIA 

182 CPH Ex.200 CPH 0472360 - 0472361 

183 CPH Ex. 202 MSC 0003931 

184 CPH Ex. 203 MSC 0042314 - 0042327 

185 CPH Ex. 205 MSC 0004005 
-------

i 186 CPH Ex.206 CPH 0648779 - 0648791 
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CPH TRIAL EXHIBIT LIST 
Coleman (Parent) Holdings v. Morgan Stanley 

CPH Trial Ex. # Dep. Ex.#. BATES RANGE Def. ObJection 

187 CPH Ex. 207 CPH 0471 614 • 0471629 

1 88 CPH Ex. 209 CPH 1 348404 - 1 348475 

1 89 CPH Ex. 210 CPH 0632981 

1 90 CPH Ex. 211 CPH 0633012 • 0633049 

191 CPH Ex. 213 MSC 0029159 - 00291 62 

192 CPH Ex. 216 CPH 0632906 - 0632937 

193 CPH Ex.21 7 MSC 0045665 - 0045758 

194 CPH Ex.217A MSC 0080431- 0080434 

195 CPH Ex. 218 MSC 0004724 - 004728 

196 CPH Ex. 218·A MSC 0045760 - 0045761 

197 CPH Ex.219 MSC 0036347 - 0036349 

198 CPH Ex. 220 CPH 0467090 - 0467126 

1 99 CPH Ex. 221 MSC 0045474 - 0045475 

200 CPH Ex.222 MSC 0003431 - 0003464 

201 CPH Ex. 223 MSC 0042482 - 0042483 

202 CPH Ex.224 NIA 

203 CPH Ex. 225 CPH 0147626 - 0147627 

204 CPH Ex. 228 MSC 0085750 • 0085751 

205 CPH Ex. 229 MSC 0085763 • 0085765 

206 CPH Ex. 230 CPH 0635890 - 0635891 

207 CPH Ex. 231 CPH 1 398266 -1 398501 

208 CPH Ex. 232 MSC 0085589 - 0085609 

209 CPH Ex. 236 CPH 1 121203 -1 1 21 259 

210 CPH Ex. 237 CSFBC 0001623 - 0001 648 

21 1 CPH Ex. 238 CPH 1 412552 - 141 2570 

212 CPH Ex. 239 CPH 1 416194 - 1 416213 

213 CPH Ex. 240 CPH 11 21 275 - 1 1 21332 

214 CPH Ex. 241 N/A 

215 CPH Ex. 242 MSC 0045156 

216 CPH Ex. 245 MSC 004321 0 

217 CPH Ex.246 CPH 0473192 - 04731 93 
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CPH Trial Ex. # 

218 

219 

220 

221 

222 

223 

224 

225 

226 

227 

228 

229 

230 

231 

232 

233 

234 

235 

236 

237 

238 

239 

240 

241 

242 

243 

244 

245 

246 

247 

.,,,,--. 
248 

J t:.NNt:.r< C. .l:lLUCK 

CPH TRIAL EXHIBIT LIST 
Coleman (Parent) Holdings v. Morgan Stanley 

Dep.Ex.#. BATES RANGE 

CPH Ex.249 MSC 0036633 - 0036634 

CPH Ex. 253 CPH 1409707 • 1409979 

CPH Ex. 254 NIA 

CPH Ex. 255 MSC 0045317 - 0045318 

CPH Ex. 256 MSC 0019097 

CPH Ex. 259 CPH 0488021 - 0488026 

CPH Ex.260 CPH 0485371 - 0485376 

CPH Ex.261 MSC 0024383 • 0024451 

CPH Ex.264 MSC 0024863 

CPH Ex. 265 MSC 0024864 • 0024866 

CPH Ex. 267 CLN 11731- 11749 

CPH Ex. 268 CLN 11768 • 11782 

CPH Ex.269 CLN 11783 • 11790 

CPH Ex. 270 CLN 11791 • 11801 

CPH Ex. 271 CLN 11802 • 11814 

CPH Ex. 272 CPH 0473148 • 0473165 

CPH Ex. 273 MSC 0023225 • 0023229 

CPH Ex. 274 MSC 0054921 • 0054925 

CPH Ex. 275 MSC 0001575 - 0001579 

CPH Ex. 276 CPH 0251099 • 0251122 

CPH Ex.278 MSC 0036700 • 0036720 

CPH Ex. 279 MSC 006375 - 006432 

CPH Ex. 281 MSC 0059244 • 0059266 

CPH Ex. 282 NIA 

CPH Ex.283 CPH 1258269 

CPH Ex. 284 MSC 0025887 

CPH Ex. 286 MSC 0095550 • 0095551 

CPH Ex. 287 MSC 0002572 • 0002586 

CPH Ex.295 MSC 0059312-59314 

CPH Ex. 296 MSC 0059295 • 59311 

CPH Ex. 300 MSC 0024863 • 24864 

3125270484 P.1 3/37 

Def. Objection 
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JENNER & BLOCK 3125270484 p . 14/ 37 

CPH TRIAL EXHIBIT LIST 
Coleman (Parent) Holdings v. Morgan Stanley 

CPH Trial Ex. # Dep •. Ex.#. BATES RANGE Def. Objection 

249 CPH Ex. 301 MSC 0029198 

250 CPH Ex. 305 MSC 0036457 

251 CPH Ex. 306 MSC 0028209 

252 CPH Ex. 308 MSC 0085403-85419 

253 CPH Ex. 309 MSC 0085420 -85435 

254 CPH Ex. 310 MSC 0085436 -85452 

255 CPH Ex. 311 MSC 0085453 -85471 

256 CPH Ex. 314 SASMF 19645 -19687 

257 CPH Ex. 316 MSC 0027052 -27086 

25 8 CPH Ex. 325 CPH 1352836 -1352838 

25 9 CPH Ex. 326 MSC0050370 

2 60 CPH Ex. 327 MSC 0058876 -0058877 

261 CPH Ex. 328 MSC 0067374 -0067381 

262 CPH Ex. 329 CPH 1349725 -1349727 

,.r- -, 
263 CPH Ex. 330 CPH 1352801 -1352808 

264 CPH Ex. 331 MSC 0089539 -0089572 

265 CPH Ex. 332 MSC 0111941 -0111942 

266 CPH Ex. 333 MSC 0111576 -0111795 

267 CPH Ex. 334 N/A 

268 CPH Ex. 335 MSC 01074• 

269 CPH Ex.336 MSC 0113 .. 

2 70 CPH Ex. 337 MSC 0111 .. 

271 CPH Ex. 338 MSC01053 .. 

272 CPH Ex. 339 MSC 01054* 

273 CPH Ex. 340 MSC 0111943 

274 CPH Ex.341 NIA 

275 CPH Ex. 342 CPH 1030777 -1030839 

276 CPH Ex. 343 N/A 

277 CPH Ex. 344 N/A 

278 CPH Ex. 360 MSC 0096879 -0096972 

279 CPH Ex. 361 N/A 
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JENNER & BLOCK 3125270484 P. 15/37 

CPH TRIAL EXHIBIT LIST 
Coleman (Parent) Holdings v. Morgan Stanley 

CPH Trial Ex.# Dep.Ex.#. BATES RANGE Def. Objection 

280 CPH Ex.362 MSC 0102880 - 0102905 

281 CPH Ex. 363 MSC 0102906 - 0103063 

282 CPH Ex.364 MSC 0103064 - 0103156 

283 CPH Ex. 365 MSC 0103157 -0103220 

284 CPH Ex. 366 MSC 0103221 - 0103433 

285 CPH Ex. 367 MSC 0111944 - 0111962 

286 CPH Ex. 368 CPH 0632487 - 0632615 

287 CPH Ex. 369 MSC 0027995 - 0028017 

288 CPH Ex. 370 MSC 0074548 

289 CPH Ex. 371 MSC 0085403 - 85419 

290 CPH Ex. 372 MSC 0085420 - 85435 

291 CPH Ex. 373 MSC 0085436 - 85452 r 

292 CPH Ex. 374 MSC 0085453 • 85471 

293 CPH Ex. 375 MSC 0085472 - 85493 

294 CPH Ex.376 MSC 0094016 - 94018 

295 CPH Ex. 377 NIA 

296 CPH Ex. 378 NIA 

297 CPH Ex. 379 CPH 1042288 - 1042317 

298 CPH Ex. 380 CPH 0485991 - 0485993 

299 CPH Ex.382 NIA 

300 CPH Ex. 383 MSC 0080440 

301 CPH Ex. 384 SAS MF 19645 • 19692 

302 CPH Ex. 385 SASMF 19691 -19692 

303 CPH Ex.386 CPH 0246430 - 50 

304 CPH Ex. 387 CPH 1026835 - 36 

305 CPH Ex. 388 CPH 1241513 - 1241514 

306 CPH Ex.389 CPH 1393262 - 63 

307 CPH Ex. 390 CPH 1433301 - 2 

308 CPH Ex. 391 SASMF 19637 • 44 

309 CPH Ex. 392 MSC 0008011·008066 
..----. 

310 CPH Ex. 393 MSC 0014766 • 0014775 
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JENNER & BLOCK 3125270484 P.15/37 

CPH TRIAL EXHIBIT LIST 
Coleman (Parent) Holdings v. Morgan Stanley 

__ ,,,..-· 

CPH Trial Ex. # Dep. Ex.#. BATES RANGE Def. Objection 

311 MS Ex. 011 MSC 0016944-0016945 

312 MS Ex. 013 MSC 0027828 - 0027829 

31 3 MS Ex. 017 CPH 0100203-0100207 

314 MS Ex. 031 CPH 0041641 -0041648 

315 MS Ex. 032 CPH 0041650 • 0041661 

316 MS Ex. 036 CPH 0021819 

317 MS Ex. 039 CPH 1075408 

318 MS Ex. 040 MSC 0000001 • 0000175 

319 MS Ex. 048 CPH 0041655 -0041661 

320 MS Ex. 058 CPH 0639323 • 0639327 

321 MS Ex.074 CPH 1351678 -1351680 

322 MS Ex. 075 CPH 1401525 -1401534 

323 MS Ex. 076 CPH 140748 -1407318 

324 MS Ex. 079 CPH0467007 

_, .. ---- 325 MS Ex. 080 CPH 1426289 -1426296 

326 MS Ex. 081 CPH 1421814 -1421817 

327 MS Ex. 082 CPH 1406962 • 1406964 

328 MS Ex. 083 CPH 1427250 • 1427253 

329 MS Ex. 085 CPH 1411216 -1411300 

330 MS Ex. 088 CPH 0634056 -0634064 

331 MS Ex. 093 MS 0007947 -0008010 

332 MS Ex.101 CPH 1421213 -1421219 

333 MS Ex. 104 CPH 2000144 • 2000149 

334 MS Ex.105 CPH 1426299 -1426303 

335 MS Ex. 106 CPH 1425922 -1425931 

336 MS Ex.107 CPH 2000086 -2000095 

337 MS Ex. 112 CPH 1401219·1401238 

338 MS Ex.113 CPH 0634065 -0634075 

339 MS Ex. 115 MSC 0063805 -0063811 

340 MS Ex.117 MSC 0008011 -0008066 

341 MS Ex. 118 CPH 0634065 • 034085 
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JENNER & BLOCK 3125270484 P. 17/37 

CPH TRIAL EXHIBIT LIST 
Coleman (Parent) Holdings v. Morgan Stanley 

CPH Trial Ex. # Dep. Ex.#. BATES RANGE Def. Objection 

342 MS Ex.120 CPH 100750 -1400752 

343 MS Ex.133 CPH 0642925 -064932 

344 MS Ex.134 CPH 0642925 -0642932 

345 MS Ex.137 CPH 1427533 -142739 

346 MS Ex.138 CPH 1327714 -1327721 

347 MS Ex.144 CPH 1392480 -1392484 

348 MS Ex.166 CPH 1326487 -1326662 

349 MS Ex.169 MSC 1402232 -1402235 

350 MS Ex.173 MSC 0033256 -0033263 

351 MS Ex.175 CPH 0482090 -0482098 

352 MS Ex.182 CPH 1412533 -1412551 

353 MS Ex.185 CPH1406920 -1406938 

354 MS Ex.188 CPH 1316960 -131962 

355 MS Ex. 189 CPH 1399821 -1399822 

356 MS Ex. 202 CPH 0468457 -0468462 

357 MS Ex. 204 CPH 1393144 -1393147 

358 MS Ex.210 CPH 1395046 

359 MS Ex. 212 CPH 1393266 -1393268 

360 MS Ex. 213 CPH 1393266 -1393268 

361 MS Ex.214 CPH 1393472 -1393478 

362 MS Ex. 216 CPH 1393262 -1393263 

363 MS Ex.2 18 CPH 1397652 

364 MS Ex. 219 CPH 1401579 -1401583 

365 MS Ex.220 CPH 1267964-1267969 

366 MS Ex. 230 CPH 1121260 - 1121271 

367 MS Ex. 233 CPH 1328300 -1328301 

368 MS Ex.237 CPH 1325251 -1144565 

36 9 MS Ex. 241 CPH 1107884 - 1108079 

370 MS Ex.277 CPH 1433908 -1433911 

371 MS Ex. 278 CPH 1094218 -1094235 

_ .. �. 372 MS Ex.280 CPH 1085101 -1085124 
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CPH TRIAL EXHIBIT LIST 
Coleman (Parent) Holdings v. Morgan Stanley 

,.,---

CPH Trial Ex. # Dep. Ex.#. BATES RANGE Def. Objection 

373 MS Ex.281 DPW 0035621 - 0035636 

374 MS Ex. 282 NIA 

375 MS Ex. 307 CPH 1421212 - 1421219 

376 MS Ex. 318 CPH 1408945 -1408947 

377 MS Ex. 329 CSFBC 0001623 - 0001641 

378 MS Ex.338 CPH 1350174 - 1350175 

379 MS Ex. 340 WLRK 0010284-0010288 

380 MS Ex. 354 CPH2005706 

381 MS Ex. 355 CPH 1278481 -1278484 

382 MS Ex. 356 CPH 1120684 - 1120704 

383 MS Ex.374 WLRK 0003018 -0003020 

384 MS Ex. 375 DPW 0014137 -0014140 

385 MS Ex. 520 MSC 007544 -0007773 

386 MS Ex. 522 CPH 0642890 -0642891 

387 MS Ex. 543 CPH 0467615 

388 MS Ex. 551 CPH 2011624 -2011647 

389 MS Ex. 553 CPH 2010695 

390 MS Ex. 564 WLRK 0028233 -0028235 

391 MS Ex.565 WLRK 0028230 -0028232 

16div-009570



J t:.NNt:.� � .l:!LOCK 3125270484 P.1'3/37 

CPH TRIAL EXHIBIT LIST 
Coleman (Parent) Holdings v. Morgan Stanley 

r-· 

CPH Trial Ex.# BATES RANGE Def. Objection 

392 BA 01072 - 01105 

393 BA 01106 • 01108 

394 BA 01109 - 01115 

395 BA 01116 - 0 1 1  18 

396 BA 01124 - 01128 

397 BA 01129 

398 BA 01137 

399 BA 01142 - 01146 

400 BA 01154 - 01158 

401 BA 01165 - 01168 

402 BA 01170 - 01171 

403 BA 01175 

404 BA 011 76·01177 

405 BA 01183 - 01185 

406 BA 01187 - 01190 

407 BA 01196 - 01 200 

408 BA 01201 • 01204 

409 BA 01205 - 0 1 208 

410 BA 01210 

411 BA 01222 - 01223 

412 BA 01230 

413 BA 01239- 01241 

414 BA 01244 - 01270 

415 BA 01288 - 0 1 289 

41 6 BA 01328 - 01329 

417 BA 01330 - 01332 

418 BA 01333 - 01334 

419 BA 01337 - 01339 

420 BA 01355 - 01385 

421 BA 01388 - 01389 
. .----. 

422 BA 01393 • 01394 
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CPH Trial Ex. # BATES RANGE Def. Objection 

423 BA 0 1 399 - 0 1400 

424 BA 01 401 - 01 402 

425 BA 01 403 - 01 405 

426 BA 0 1 406 

427 BA 01 407 

428 BA 0 1 4 1 7  - 0 1 4 1 8  

429 BA 01 422 - 0 1 424 

430 BA 0 1 425 - 01 431 

431 BA 01 434 - 01 470 

432 CLN 435 1 0  - 4351 5 

433 CPH 0003569 • 00003624 

434 CPH 0004988- 0004991 

435 CPH 001 1 845 • 001 1 906 

436 CPH 001 2762 - 0012934 
_ _,,.---._ 

437 CPH 0021 370 - 0021 372 

438 CPH 0038539 - 0038544 

439 CPH 01 45503 - 01 45505 

440 CPH 02473 1 3  - 024731 7 

441 CPH 0249613 

442 CPH 0251 076 • 0251 098 

443 CPH 0287279 

444 CPH 0291 847 • 0291 849 

445 CPH 0306588 • 0306589 

446 CPH 0324025 • 0324073 

447 CPH 0324549 

448 CPH 0324558 

449 CPH 0361 1 42- 03611 48 

450 CPH 0361149 • 0361155 

451 CPH 046 1 409 - 0461 584 

452 CPH 0466399 - 0466401 

453 CPH 0466948 - 0466949 
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CPH Trial Ex. # BATES RANGE Def .  Objection 

454 CPH 0466948 -0466949 

455 CPH 0468421 

456 CPH 0468623 -0468625 

457 CPH 0468652 -0468653 

458 CPH 0472409 -0472439 

459 CPH 0472533 -0472535 

460 CPH 0473148 -0473165 

461 CPH 0476310 -0476314 

462 CPH 0484931 -0484932 

463 CPH 0501599 -0501616 

464 CPH 0586585 -0586587 

465 CPH 0586586 -0586587 

466 CPH 0595107 -0595109 

467 CPH 0626464 -0626490 

468 CPH 0634024 -0634025 

469 CPH 1028971 -1028973 

470 CPH 1039208 

471 CPH 1059072 -1059074 

472 CPH 1059632 -1059633 

473 CPH 1059641 

474 CPH 1121260 

475 CPH 1125110 -1125111 

476 CPH 1125112-1125114 

477 CPH 1125115 -1125117 

478 CPH 1125122 -1125123 

479 CPH 1125139-1125142 

480 CPH 1233505 • 12 33507 

481 CPH 1257094 -1257113 

482 CPH 1267992 -1267993 

483 CPH 1278476 -1278479 

484 CPH 1279118-1279122 

3125270484 P.21/37 
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CPH Trial Ex.# BATES RANGE Def. Objection 

485 CPH 1279605 - 1 279606 

486 CPH 1287455 - 1287469 

487 CPH 1326304 - 1326476 

488 CPH 1327729 - 1327738 

489 CPH 1351621 - 1351624 

490 CPH 1352691 

491 CPH 1352836 - 01352838 

492 CPH 1391707 - 1391879 

493 CPH 1392529 

494 CPH 1392532 - 1392533 

495 CPH 1393269 

496 CPH 1393270 - 1 393271 

497 CPH 1393699 - 1393700 

498 CPH 1407297 - 1407305 

/,,.r' ___ _ 499 CPH 1407306 - 1407314 

500 CPH 1407315 - 1 407318 

501 CPH 1411173-1411177 

502 CPH 1415366 - 1415373 

503 CPH 1415380 - 1415399 

504 CPH 1415463 - 1 415464 

505 CPH 1415568 - 1415573 

506 CPH 1415595 • 1 415597 

507 CPH 1415600 - 1 415605 

508 CPH 1416183 

509 CPH 1417337 • 1317342 

510 CPH 1424595 -1 424598 

511 CPH 2008292 • 2008303 

512 CPH0075281 • 0075282 

513 CPH0485872 - 0485877 

514 FUNS 004328 - 004331 

-�---
515 FUNB 004334 - 004577 
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5 1 6  FUNB 005949 • 005952 

517 FUNB 005958 - 005961 

518 FUNS 009344 - 009347 

519 FUNS 009348 • 009351 

520 FUNS 009352 - 009355 

521 FUNB 009858 - 009862 

522 FUNB 009880 

523 FUNB 009909 - 009911 

524 FUNB 01 0440 - 010559 

525 FUNB 01 7913 - 01791 6 

526 FUNB 017917 - 017920 

527 FUNB 017921 - 017924 

528 FUNS 018298 - 018302 

529 FUNB 019200 - 019201 

530 FUNB 019298 - 019299 

531 FUNB 019660 - 019666 

532 FUNB 021900 - 22250 

533 MSC 0020157 - 0020167 

534 MSC 0020169 • 0020181 

535 MSC 0020183 - 00201 93 

536 MSC 0020195 -0020200 

537 MSC 0020202 - 0020257 

538 MSC 0020259 - 0020266 

539 MSC 0020268 - 0020274 

540 MSC 0020276 - 0020281 

541 MSC 0020283 • 0020288 

542 MSC 0020290 - 0020296 

543 MSC 0020298 • 0020303 

544 MSC 0020305 - 002031 9 

545 MSC 0020321 - 0020355 

546 MSC 0020357 - 0020369 
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CPH Trial Ex. # BATES RANGE Def. Objection 

547 MSC 0020371 -0020377 

548 MSC 0020379 -0020401 

549 MSC 0054028 -0054033 

550 MSC 0054034 -0054045 

551 MSC 0054046 -0054060 

552 MSC 0059743 -0059750 

553 MSC 0059753 -0059758 

554 MSC 0059760 -0059770 

555 MSC 0059772 -0059789 

556 MSC 0061818 -0061823 

557 MSC 0061825 -0061830 

558 MSC 0061832-0061837 

559 MSC 0061839 -0061844 

560 MSC 0077479 -0077679 

561 MSC0083964 

562 MSC0084026 

563 MSC 0092355 - 009235� 

564 MSC 0095882 -0095958 

565 MSC 0095983 -0096020 

566 MSC 0111985 

567 MSC 0111986 -0112000 

568 MSC 0112001 -0112015 

569 MSC 0112016 -0112032 

570 MSC 0112033 -0112050 

571 MSC 011983-011984 

572 WLRK 0004578 -0004749 
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573 

574 

575 

576 

577 

578 

579 

580 

581 

582 

583 

584 

585 

586 

587 

588 

589 

590 

591 

592 

JENNER & BLOCK 

CPH TRIAL EXHIBIT LIST 
Coleman (Parent) Holdings v. Morgan Stanley 

Description 

Complaint (CPH v. MS) 

MSSF Complaint vs. CPH 

MSSF/MS Notice of Voluntary Dismissal of MSSF suit vs. MS 

[MSJ Morgan Stanley & Co., lncorporated's Responses and 
Objections to Coleman (Parent) Holdings lnc.'s First Set of 
Interrogatories 

[MS] Morgan Stanley & Co., lnc.'s Responses and 
Objections to Coleman (Parent) Holdings lnc.'s First Set of 
Requests for Admission 

[MSJ Morgan Stanley & Co. lncorporated's Responses and 
Objections to Coleman (Parent) Holdings inc.'s Second Set of 
Interrogatories [CONFIDENTIALJ 

[CPHJ Response to MS's Fourth Set of Interrogatories 

[CPH] Response to Morgan Stanley & Co. lnc.'s Second Set of 
Requests for Admission 

[CPH] Amended Response to MS's Fourth Set of 
Interrogatories 

[MS] Response and Objections to CPH 's 03/19 Contempt 
Interrogatories 

[MSJ Morgan Stanley's Supplemental Answers and Objections 
to CPH 's 03/19 Contempt Interrogatories 

[MS] Morgan Stanley's Response to Coleman (Parent) 
Holdings lnc.'s Further Interrogatories Concerning Its Motion 
for Contempt 

[MSJ Response and Objections to CPH 's Second Set of 
Requests for Admissions. 

[MSJ Responses and Objections to Third Request For 
Admissions 

[MS] Response and Objections to CPH 's Fourth Requests for 
Admission 

[MS] Amended Responses and Objections to CPH 's Second 
Set of Interrogatories 

[MS] Responses and Objections to CPH 's Fifth Set of 
Interrogatories 

[MS] Responses and Objections to CPH 's Fourth Set of 
Interrogatories 

[MS] Written Responses to Rule 1.31 O Topics (re fees) 

[MSJ Objections to Seventh Set of Interrogatories (re: 
Coleman Escrow Zero Coupon Bonds) 

3125270484 P.25/37 

Date Def. Objection 

05/08/2003 

05/12/2003 

10/22/2004 

10/06/2003 

10/27/2003 

12/01/2003 

02/20/2004 

03/17/2004 

04/21/2004 

06/16/2004 

06/29/2004 

06/30/2004 

08/05/2004 

09/13/2004 

09/15/2004 

10/25/2004 

10/25/2004 

10/25/2004 

10/29/2004 

11/04/2004 
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Coleman (Parent) Holdings v. Morgan Stanley 

CPH Trial Ex.# Description Date Def. Objection 

593 [MS] Objections to CPH 's Eighth Set of Interrogatories to 1 1/04/2004 
Morgan Stanley & Co. (Seeking compliance with MSSF 
discovery, post-dismissal) 

594 [MS] Answers to CPH 's Sixth Set of Interrogatories 11/10/2004 

595 [MS] Response and Objections to CPH 's Fifth Request for 11/10/2004 
Admissions 

596 [MS] Written Responses to Rule 1.31 o Topics (re fees) 11 /16/2004 

597 [MS] Written Responses to Rule 1.31 O Topics (re fees) 1 1/19/2004 

598 [MS] Responses & Objections to CPH 's Sixth Set of 11/22/2004 
Requests for Admissions (re: document authentication) 

599 [MS] Responses and Objections to CPH 's Seventh Set of 11/23/2004 
Interrogatories 

600 [CPHJ Response to MS's Fifth Set of Interrogatories 11/24/2004 

601 [MS) Written Response to Rule 1.310 Inquiry (re: Loan History) 1210212004 

602 (CPHJ Amended Supplemental Response to MS's Fifth Set of 1212212004 
Interrogatories 

603 [CPH] Supplemental Responses to Interrogatory No. 4 and No. 12124/2004 
6 of Morgan Stanley & Co. lnc.'s Second Set of Interrogatories 

604 [CPHJ Supplemental Responses to Morgan Stanley & Co. 12124/2004 
lnc.'s First Set of Interrogatories 

605 (MS] Supplemental Answers to CPH's First Set of 12/24/2004 
Interrogatories 

606 (MS] Supplemental Response to CPH's Second Set of 12124/2004 
Interrogatories 

607 Expert Report of Blaine Nye 12107/2004 

608 Expert Report of Douglas Emery 12/07/2004 

609 Expert Report of Michael Gillfillan 12/07/2004 

610 Expert Report of Michael Wagner 1 2107/2004 

611 Expert Report of Samuel Kursh 12107/2004 

612 Expert Report of William Horton, dated 1217/2004 12107/2004 

613 Expert Report of Professor Mark Grlnblatt 12117/2004 

614 Expert Report of William Horton (REBUTTAL) 12/17/2004 

615 Expert Report of Blaine Nye (REBUTTAL) 12/28/2004 

616 Expert Report of Michael Wagner (PUNITIVE DAMAGES) 1 212812004 

617 Expert Report of Michael Wagner (REBUTTAL) 12128/2004 

61 8 Expert Report of William Horton (REBUTTAL) 12/28/2004 
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CPH Trial Ex. # Description Date Def. Objection 

61 9 Prudential Research Report 06/23/1 997 

620 Paine Webber Research Report 07/28/1 997 

621 HFN: Sunbeam in Pruning: New Chief Replaces Second in 07/29/1 996 
Command 

622 New York Times: For Struggling Sunbeam, Shock Therapy 08/11/1996 

623 Charleston Gazette: Morgan Stanley Settles Investment Suit 08/15/1 996 

624 Miami Herald: New Chairman Mixing Jn 08/20/1 996 

625 Palm Beach Post: Are you Tough Enough to Handle Straight 1 0/20/1997 
Talk from 'Rambo in Pinstripes'?; Cutting through the Bull with 
Al Dunlap 

626 Palm Beach Post: Sunbeam's Shine: Sales Jump 25% 10/23/1 997 

627 Bloomberg: Sunbeam Has 4th Quarter Profit on Higher Sales, 01/28/1998 
New Products 

628 Bloomberg: Sunbeam Acquires Three Publicly Traded 03/0211998 
Consumer Products: Coleman, Signature Brands and First 
Alert 

629 Business Wire: Investors Sue Morgan Stanley for Fraud in 03/11/1998 

. ....----... Connection with Collapse of $120 Miilion Hedge Fund 

630 Bloomberg: Sunbeam Corp. Cut to 'Neutral' at Paine Webber 04/03/1998 

631 Bloomberg: Sunbeam Says' 1st Qtr Safes Fell, Fires Executive 04/03/1998 

632 New York Times: A Warning by Sunbeam Stuns Wall St. 04/0411 998 

633 Bloomberg: Sunbeam Cut to 'Market Perform' at Goldman 04/06/1998 
Sachs 

634 Bloomberg: Sunbeam Cut to 'Neutral' at Bear Stearns 04/06/1998 

635 Sun-Sentinel: Reality Pays a Tough Call on Sunbeam; 04/1 211 998 
Purchases Hurt Profits, Stock Price 

636 Bloomberg: Sunbeam Accused of Masking Sales with 4th 04/23/1 998 
Quarter Grill Promotion 

637 Bloomberg: Sunbeam Reports 1st Quarter Results; Expects 05/11/1998 
1998 EPS in $1.00 

638 Bloomberg: Class Action Suit Filed Against Sunbeam Corp. 05/15/1 998 
and its Officers 

639 Bloomberg: Sunbeam Expects Barbeque Grill Sales to Decline 05/15/1998 
in 2nd Qtr. 

640 Bloomberg: Notice of Filing of Class Action Against Sunbeam 05/2211 998 

641 Bloomberg: Sunbeam Shares Keep Falling, Below Price When 06/19/1998 
Dunlap Arrived 
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CPH Trial Ex.# Description Date Def. Objection 

642 Bloomberg: Sunbeam to Review 1 997 Statements and May 06/30/1 998 
Restate Results 

643 St. Petersburg Times: How $8 Million Just Slipped Away 05/16/1999 

644 Sunday Business: Morgan rouble fund sparks $275m suit 01/16/2000 

645 Dow Jones Business News: Sunbeam Seeks Bankruptcy 02/06/2001 
Protection; Hopes to Emerge Within Nine Months 

646 Los Angeles Times: Morgan Stanley to Pay $23 Million in Bond 06/29/2001 
Case Courts: Settlement is Called a major victory for accident 
victims whose trust funds had allegedly been looted and 
depleted 

647 AP Newswlres: Investors Who Lost $24 Milllon Pleading Case 05/28/2002 
to NYSE Panel 

648 Sf. Petersburg Times: Business Today 08/30/2002 

649 St. Petersburg Times: Morgan Agrees to $500,000 SEC Fine 1 0/0212002 

650 Tampa Tribune: Morgan Stanley Pays For Broker's Loss 10/0212002 
_r--

651 Dow Jones Corp. Filings Alert: Sunbeam Creditor Panel Says 10/04/2002 
Plan is 'Doomed to Fail' 

652 Wall Street Journal: Wall Street Fines May Top $1 B; Citigroup, 11/2212002 
CSFB are facing biggest penaltles in probe of research 
practices 

653 Wall Street Journal: Morgan Stanley Faces Questions on Lost 1 1/29/2002 
Records Its Clients Need 

654 Wall Street Journal: NY's Spitzer Lambastes Cos Destruction 1 2104/2002 
of Email Records 

655 Wall Street Journal: IPO 'Laddering' Case Expands; SEC 02126/2003 
notifies Morgan Stanley that it could face civil charges over its 
handling of stock sales 

656 Wall Street Journal: Morgan Stanley Is informed by SEC it may 04/1 412003 
face charges 

657 Wall Street Journal: Evidence In Wall Street Settlement; 04/29/2003 
references various MS emails 
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CPH Trial Ex. # Description Date Def. Objection 

658 Miami Herald: Firefighters Accuse Company of 'Looting' Trust 07/08/2003 

659 New York Times: Morgan Stanley is Accused of Improper Sale 08/12/2003 
Incentives 

660 New York Times: Market Place; Morgan Stanley Seeks to 08/21/2003 
Change Basis for Award In a Stock Case 

661 Financial Times: Morgan Stanley hit by $2m fine 09/1 7/2003 

662 Palm Beach Post: Panel Rules in Favor of Investor 1 0/0412003 

663 Wall Street Journal: SEC Could Sanction Morgan Stanley 1 0/1 5/2003 

664 Washington Post: U.S. Readies New Fund Complaint; Morgan 1 1/15/2003 
Stanley to Join Others In Widening Probe 

665 New York Times: Morgan Stanley is Said to be Ready to Settle 1 1 /1 7/2003 
with SEC 

666 Wall Street Journal: Freddie Inquiry Snares Wall Street; 11/1 8/2003 
Morgan Stanley, Citigroup Face Scrutiny by Regulators for 
Roles In Transactions 

667 Washington Post: Morgan Stanley Settles with SEC, NASO; 1 1/18/2003 
Firm Accused of Falllng to Disclose Funds' Payments 

668 McGraw-Hiii Companies: Morgan Stanley, Meet the Irate 12/01/2003 
Investor 

669 Orlando Sentinel : Arbitrators Award Woman $1 98,000 For 12/06/2003 
Investment Losses Panel: Morgan Stanley Brokers Invested 
Her Savings Into the Company's Risky, High-Commission 
Mutual Funds 

670 Wall Street Journal: Singapore Investor Wins $250,ooo in 12/22/2003 
Research Case 

671 New York Times: Morgan Stanley ordered to pay LVMH In suit 01/1 3/2004 
over research 

672 Wall Street Journal: French Court Fines Morgan Stanley, 01/1 3/2004 
Saying it Issued Biased Reports on L VMH to Boost Rlval Gucci 

673 Wall Street Journal: SEC Probes Practice of Firms Getting 01/1 412004 
Paid to Tout Investments; a Look at Who does What 

674 Wall Street Journal: SEC Readies Case on Mutual Funds' 01/1412004 
Deals with Brokers 
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675 Wall Street Journal: Why your Broker Is Pushing that Fund 01/14/2004 

676 AP: Reports - Parmalat Probe Widens to Bank 02/10/2004 

677 Reuters: Seven Banks Probed in Parmalat Scandal 02/10/2004 

678 Wall Street Journal: NASO Disciplines Firms, Jndlvlduals 02/25/2004 

679 Dow Jones Business News: Parmalat Seeks as Much as 03/05/2004 
EUR500 Million from US Banks 

680 Wall Street Journal: MFS to Pay $50 Miilion in SEC Case; 03/31/2004 
Regulators also consider action against Edward D. Jones & 
Co. As Mutual-fund Probe Widens 

681 Wall Street Journal: Bond Research Facing Probes Over 04/05/2004 
Conflicts 

682 Wall Street Journal: Morgan Stanley Could Face Action by 05/11/2004 
Washington State 

683 Reuters: NASO Fines 3 Big Wall Street Banks $1 5M 05/1 8/2004 

684 Wall Street Journal: Morgan Stanley to Face Civil Charges for 06118/2004 
Sales Incentives 

685 Wall Street Journal: Ahead of the Tape, Today's Market 06/22/2004 
Forecast: MS 'beating analyst estimates handily when they 
report earnings today' 

686 Wall Street Journal: Firms Close in on Settlement of IPO 06/2212004 
Inquiry; Goldman Sachs, MS Agree to Pay $40M Each After 
Accusations of 'Laddering' 

687 Wall Street Journal: NASO Settles Overcharge Claims; Merrill 06/30/2004 
Lynch, UBs Among Firms to Pay fines and Make Restitution 

688 Wall Street Journal: Morgan Stanley, SEC in Talks 07/1 4/2004 

689 Wall Street Journal: What's News In Business and Finance 1 0/22/2004 

690 Miami Herald: Bankers May Be Key In Parmalat Case 1 1/23/2004 

691 Wall Sreet Journal: Moving the Market: Claim Says Morgan 01/07/2005 
Stanley Got Kickbacks to Push Some Products 

692 Five Firms to Pay over $8 Million to Resolve SEC, SRO 12/09/2002 
Charges Over Retention of E-Mails 

693 NASO Charges Over Fund Sales Contests 09/22/2003 

694 Court Approves $1 .48 Settlement of Charges Against Wall 1 1/1 0/2003 
Street Analysts 

. ..r---
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695 Morgan Stanley Agrees to Pay $50 Million to Settle Charges 11/24/2003 
Over Mutual Fund Sales 

696 Morgan Stanley France Fined 30 Million Euro for Biased 01/1 9/2004 
Analysls 

697 NYSE Disciplines Seven Firms, Six Individuals In Latest 03/01/2004 
Enforcement Round 

698 Fund Manager MFS Settles SEC Charges Over Nondisclosure 04105/2004 
of Payments, Pays $SOM 

699 Bear Sterns, Deutche Bank, Morgan Stanley Settle NASO IPO 05/2412004 
Charges 

700 Eight Broker-Dealers Settle NASO Charges They Underpaid 07/05/2004 
Customers for Their Bonds 

701 Citigroup, Merrill, Morgan Stanley Settle NASO 07/26/2004 
Discovery-Failure Charges 

702 Morgan Stanley Agrees to $2.2M Fine, New Broker Ban Over 08/0212004 
Late Data Reporting 

703 NYSE Morgan Stanley to Pay $19M Over NYSE Supervisory, 09/27/2004 
Operational Claims 

704 Morgan Stanley Fined $100K; Settles NASO Charges Over 12113/2004 
Munl Bond Disclosures 

705 Arthur Rosenbloom: Due Diligence for Global Deal Making: 00/00/2002 
The Definitive Gulde to Cross-Border Mergers and 
Acquisitions, Joint Ventures, Financings, and Strategic 
Alliances (Bloomberg Press 2002) 

706 CPC International v. McKesson Corp (70 N.Y.2d 268) 09/15/1987 

707 In re Union Carbide Corporation Consumer Products Business 07/13/1989 
Securities Litigation (71 8  F.Supp. 1099) 

708 Morgan Stanley v. Texas Oil Company (958 S.W.2d 1 78) 01/16/1998 

709 Crowell v. Morgan Stanley Dean Witter Servs., Co. (87 F. 01/27/2000 
Supp. 2d 1287 (S.D. Fla. 2000)) 

710 Morgan Stanley v. New England Insurance (225 F.3d 270) 09/1212000 

71 1  Twin Fires Investment v. Morgan Stanley (2002 WL 31875204) 1 2116/2002 

712 Harold Hicks v. Morgan Stanley (2003 WL 21672085 07/16/2003 
(S.D.N.Y.)) 

713 PPI Enterprises v.  Del Monte Foods Company v. W.R. Huff 09/11/2003 
Asset Management Co. (2003 WL 22118977 (S.D.N.Y.)) 

71 4 In re Global Crossing (313 F.Supp.2d 189) 1 212212003 

715 Fogarazzo v. Lehman Bros. (341 F. Supp. 2d 274 (S.D.N.Y. 05/21/2004 
2004)) 
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CPH Trial Ex .  # Description Date Def. Objection 

716 Breakaway Solutions v. Morgan Stanley (2004 WL 1 949300 08/27/2004 
(Del.Ch.)) 

717 Shah v. Morgan Stanley (03 Civ. 8761 ) 1 0/19/2004 

718 Rosenbloom Report from Gotham v. Hallwood 03/1 3/2003 

719 NASO Regulation Fines Morgan Stanley $35,000 and Orders 03/00/1998 
$80,000 in Restitution for Failure to Give Best Execution 

720 NASO Regulation Sanctions Morgan Stanley and Seven 05/00/1998 
Traders 

721 Morgan Stanley & Co., Inc. submitted a Letter of Acceptance, 09/00/1 999 
Waiver and Consent pursuant to which the firm was censured 
and fined $40,000 

722 NASD's National Adjudicatory Councell Fines Morgan Stanley, 02/00/2000 
Inc. $495,000 for Manipulation and Locked and Crossed 
Markets; Fines Firm Traders 

723 The American Stock Exchange, NASO Regulation, and the 01/00/2001 
New York Stock Exchange Jointly Fine Morgan Stanley & Co. 
Incorporated $200,000 

724 Morgan Stanley submitted a Letter of Acceptance, Waiver and 05/00/2001 
Consent in which the firm was censured and fined $20,000 

_,.---. 
725 Morgan Stanley submitted a Letter of Acceptance, Waiver and 05/00/2002 

Consent In which the firm was censured and fined $22,500; 
$25,500 

726 Ten of Nation's Top Investment Firms Settle Enforcement 06/00/2003 
Actions Involving Conflicts of Interest Between Reasearch and 
Investment Banking 

727 NASO Fines Morgan Stanley $2 Million for Prohibited Mutual 1 0/00/2003 
Fund Sales Contests; Managing Director of Firm's Retail Sales 
Force Also Fined for Supervisory Violations 

728 NASO Charges Morgan Stanley with Giving Preferential 12/00/2003 
Treatment to Certain Mutual Funds in Exchange for Brokerage 
Commission Payments 

729 Morgan Stanley submitted a Letter of Acceptance, Waiver and 01/00/2004 
Consent In which the firm was censured, fined $25,000, and 
required to prepare and implement new procedures 

730 Eight Brokerage Firms Pay over $61 0,000 to Settle NASD 07/00/2004 
Charges of Municipal Price Violations 

731 NASO Sanctions Investment Banks for IPO Violations Bear 07/00/2004 
Stearns, Deutsche Bank and Morgan Stanley to Pay Over $15 
Million 

732 NASO Fines Citigroup, Merrill Lynch, and Morgan Stanley a 08/00/2004 
Total of $750,000 for Failing to Comply with Discovery 
Obligations in Arbitrations 

_.,,---- .  733 NASO Fines Morgan Stanley $2.2 Million for Late Reporting, 08/00/2004 
Firm Temporarily Suspended from Registering New Brokers 
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CPH Trial Ex. # Description Date Def. Objection 

734 NASO Fines Morgan Stanley $1 00,000 for Munlclpal Bond 1 2/00/2004 
Disclosure Vlolations 

735 NASO BrokerCheck Report re: Morgan Stanley 01/07/2005 

736 Exchange Hearing Panel Decision 99-1 35 09/23/1999 

737 Exchange Hearing Panel Decision 00-166 09/28/2000 

738 Exchange Hearing Panel Decision 02-223 1 1/1 5/2002 

739 Exchange Hearing Panel Decision 03-69 04/2212003 

740 Exchange Hearing Panel Decision 03-224 1 211 8/2003 

741 Exchange Hearing Panel Decision 04-66 04/27/2004 

742 Ehling v. Morgan Stanley 03/04/1 998 

743 Bear Sterns v. Morgan Stanley Dean Witter 09/28/1 998 

744 Blattman v. Morgan Stanley Dean Witter 08/1 3/1 999 

745 Liloia v. Morgan Stanley Dean Witter 08/08/2001 

746 Consalvo v. Morgan Stanley Dean Witter 06/1 8/2002 

747 Bauer v. Morgan Stanley Dean Witter 08/14/2002 

748 Gluilano v. Morgan Stanley Dean Witter 1 0/25/2002 

749 Freed v. Morgan Stanley Dean Witter 12/1 1 /2002 

750 Kohanlm v. Morgan Stanley Dean Witter 1 2/1 9/2002 

751 Gonzalez v. Morgan Stanley Dean Witter 01/27/2003 

752 Cone v. Morgan Stanley 02120/2003 

753 Monninger v. Morgan Stanley Dean Witter 03/24/2003 

754 Aufses v. Morgan Stanley 05/16/2003 

755 Hatchitt v. Morgan Stanley Dean Witter 06/25/2003 

756 Hoover v. Morgan Stanley 1 0/1 6/2003 

757 Anderson v. Morgan Stanley Dean Witter 1 0/23/2003 

758 Phillippi v. Morgan Stanley Dean Witter 1 0/29/2003 

759 Henochowicz v. Morgan Stanley Dean Witter 1 1 /1 3/2003 

760 Arena v. Morgan Stanley Dean Witter 1 1 /21 /2003 

761 Marshall Realty v. Morgan Stanley Dean Witter 1 2/03/2003 

762 Alber v. Morgan Stanley Dean Witter 12/05/2003 

763 Martin-Hume v. Morgan Stanley 1211 0/2003 
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CPH TRIAL EXHIBIT LIST 
Coleman (Parent) Holdings v. Morgan Stanley 

CPH Trial Ex. # Description Date Def. Objection 

764 Bomer v. Morgan Stanley 12/1 1/2003 

765 Marshall v. Morgan Stanley Dean Witter 03/1 9/2004 

766 Wiedemann v. Morgan Stanley Dean Witter 04/01/2004 

767 Quality Mold, Inc. v. Morgan Stanley Dean Witter 04/29/2004 

768 Pasymowskl v. Morgan Stanley Dean Witter 05/1 412004 

769 Douglas Trust v. Morgan Stanley Dean Witter 05/21/2004 

770 Goldin v. Morgan Stanley Dean Witter 06/21/2004 

771 Gordon v. Morgan Stanley Dean Witter 06/2412004 

772 Knight v. Morgan Stanley Dean Witter 07/06/2004 

773 Caris v. Morgan Stanley Dean Witter 0711 412004 

774 Lee v. Morgan Stanley Deari Witter 07/25/2004 

775 Curenton v. Morgan Stanley Dean Witter 1 1/03/2004 

776 Adams v. Morgan Stanley Dean Witter 1 1/24/2004 

777 Gardner v. Morgan Stanley Dean Witter 1 1/29/2004 

.J,,,-- . 
778 NYSE Daily Stock Price Record for Coleman Inc. (January 03/00/1 996 

1 996-March 1 996) 

779 NYSE Daily Stock Price Record for Coleman (April 1996-June 06/00/1 996 
1 996) 

780 NYSE Dally Stock Price Record for Coleman (July 09/00/1 996 
1996-September 1 996) 

781 NYSE Daily Stock Price Record for Coleman (October 1 2/00/1 996 
1 996-December 1 996) 

782 NYSE Daily Stock Price Record for Coleman (January 03/00/1 997 
1 997-March 1 997) 

783 NYSE Daily Stock Price Record for Sunbeam Corporation 03/00/1 997 
{January 1 997-March 1 997) 

784 NYSE Dally Stock Price Record for Coleman (April 1 997-June 06/00/1 997 
1 997) 

785 NYSE Daily Stock Price Record for Sunbeam Corporation 06/00/1 997 
(April 1 997-June 1 997) 

786 NYSE Dally Stock Price Record for Coleman (July 09/00/1 997 
1 997-September 1 997) 

787 NYSE Daily Stock Price Record for Sunbeam Corporation 09/00/1 997 
(July 1 997-September 1 997) 

788 NYSE Daily Stock Price Record for Coleman (October 1 2/00/1 997 
1 997-December 1 997) 
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CPH TRIAL EXHIBIT LIST 
Coleman (Parent) Holdings v. Morgan Stanley 

CPH Trial Ex. # Description Date Def. Objection 

789 NYSE Daily Stock Price Record for Sunbeam Corporation 1 2/00/1 997 
(October 1 997-December 1 997) 

790 NYSE Dally Stock Price Record for Coleman (January 03/00/1 998 
1 998-March 1 998) 

791 NYSE Daily Stock Price Record for Sunbeam Corporation 03/00/1 998 
(January 1 998-March 1 998) 

792 NYSE Dally Stock Price Record for Coleman (April 1 998-June 06/00/1 998 
1 998) 

793 NYSE Daily Stock Price Record for Sunbeam Corporation 06/00/1 998 
(April 1 998-June 1 998) 

794 NYSE Daily Stock Price Record for Sunbeam Corporation 09/00/1 998 
(July 1 998-September 1 998) 

795 NYSE Daily Stock Price Record for Sunbeam Corporation 12/00/1 998 
(October 1 998-December 1 998) 

796 Adversary (SB Bankruptcy) Proceeding: Amended Complaint 09/06/2001 

797 Adversary (SB Bankruptcy) Proceeding: MS Memo in Support 1 0/01 /2001 
of Motion to Dismiss Amended Complalnt 

798 Adversary (SB Bankruptcy) Proceeding: MS Reply In Further 1 1/09/2001 
.. .....-- -. Support of Motion to Dismiss Amended Complaint 

799 Adversary (SB Bankruptcy) Proceeding: Memorandum 1 0/1 8/2002 
Decision Granting Motions to Dismiss Amended Complaint 

800 Complaint (MS v. AA) 03/01/2004 

801 Amended Complaint (MS v. AA) 08/06/2004 

802 Opinion of Justice Jack Jacobs (re fair value of CLN) 09/08/2004 
(Delaware Appraisal action) 

803 In re Worldcom decision 12/1 5/2004 

804 SEC News Digest, Enforcement Proceedings in the Matter of 1 0/02/2002 
Dean Witter Reynolds Inc., File No. 3-1 0905, 2002 WL 
1 0535496 

805 Press Release, Meet Hennessy Louis Vuitton ("LVMH"), Paris 01/12/2004 
Commercial Court establishes principle of analyst 
independence as requested by LVMH; Upholds LVMH's 
Claims Against Morgan Stanley available at 
http://www.lvmh.com. 

806 Fourth Quarter Earnings Press Release (MS) 12/21/2004 

807 SEC Cease and Desist Order 05/15/2001 

_,,,.--,. 
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CPH TRIAL EXHIBIT LIST 
Coleman (Parent) Holdings v. Morgan Stanley 

CPH Trial Ex. # Description Date Def. Objection 

808 In re Deutche Bank Securities, Inc., Goldman, Sachs & Co . .  1 2!03/2002 
Morgan Stanley & Co. Incorporated, Salomon Smith Barney 
Inc., and U.S. Bancorp Piper Jaffray Inc. (3-1 0957) 

809 In re Morgan Stanley and Co. Incorporated 00/00/2003 

810  In re Morgan Stanley OW, Inc. (3-1 1 335) 1 1 /1 7/2003 

81 1 In re Morgan Stanley (3·1 1 725) 1 1/0412004 

812 Sunbeam 1 0-Q for quarter ended 06/30/1 996 08/06/1 996 

813 Sunbeam 1 O·O for quarter ended 09/29/1996 1 0/29/1 996 

814  Sunbeam 1 O·O for quarter ended 10/27/1 996 1 211 1/1 996 

815  Sunbeam 1 O·K for year ended December 29, 1 996 03/31/1 997 

81 6 Sunbeam 1 0·0/A for quarter ended 03/30/1 997 05/28/1997 

81 7 Sunbeam 1 0-Q for quarter ended 06/29/1 997 07/23/1 997 

818 Sunbeam 1 O·O for quarter ended 09/28/1997 1 0/2411 997 

81 9 Coleman 1 0-K for year ended 1 213111997 03/1 8/1 998 

820 Sunbeam 1 0-Q for Q1 1 998 05/1 1/1 998 

821 Sunbeam 1 O·KI A for fiscal year ended 12128/1 997 1 1/1211 998 

822 Sunbeam 10-K for year ended 12131/1 998 05/1 1/1 999 

823 Coleman 1 0-K/A, for year ended 1 2131/1 998 1 0/1 1/1 999 

824 Sunbeam Form S-4/A 12/06/1 999 

825 Morgan Stanley form 1 0-Q 02128/2003 

826 Morgan Stanley form 1 o-Q 05/31/2003 

827 Morgan Stanley form 1 0·0 08131/2003 

828 Morgan Stanley form 1 0-K/A 1 1/30/2003 

829 Morgan Stanley form 1 O·O!A 02129/2004 

830 Morgan Stanley form 1 0-Q/A 05/31/2004 

831 Morgan Stanley form 1 0-Q 08/31/2004 

832 Morgan Stanley form 8-K 1 0/28/2004 

833 SEC Fines 28 Brokerage Firms $26 Million and Suspends 51 01/1 1/1 999 
Individual Traders for Fraudulent Market-Making Activities in 
the Nasdaq Market 

834 SEC Settles with Ten Brokerage Firms As Part of Global 04/06/2000 
Resolution of Yield Burning Claims 

835 SEC, NYSE, NASO Fine Five Firms Total of $8.25 Miiiion for 1 2103/2002 
Failure to Preserve E-Mail Communications 

16div-009588



JRN-1 0-2005 17 : 39 JENNER & BLOCK 3 1 25270484 P.37/37 

CPH TRIAL EXHIBIT LIST 
Coleman (Parent) Holdings v. Morgan Stanley 

CPH Trial Ex. # Description Date Def. Objection 

836 SEC, NY Attorney General, NASO, NASM, NYSE and State 1 2120/2002 
Regulators Announce Historic Agreement to Reform 
Investment Practices 

837 SEC Fact Sheet on Global Analyst Research Settlements 04128/2003 

838 SEC Sues Morgan Stanley for Research Analyst Conflicts of 04/28/2003 
Interest Firm to Settle With SEC, NASO, NYSE, NY Attorney 
General, and State Regulators 

839 Ten of Nation's Top Investment Firms Settle Enforcement 04/28/2003 
Actions Involving Conflicts of interest Between Research and 
Investment Banking 

840 SEC Charges Morgan Stanley With Inadequate Disclosure in 1 1/1 7/2003 
Mutual Fund Sales 

841 Administrative Action, N.Y. Attorney Gen., In the Matter of: 04/24/2003 
Morgan Stanley & Co., Inc., Assurance of Discontinuance 
Pursuant to Executive Law § 63(15) 

842 Administrative Action, Commonwealth of Mass., In the Matter 08/1 1 /2003 
of: Morgan Stanley DW, Inc., No. E-2003·31 

843 N.Y. Attorney Gen., Conflict Probes Resolved at Citigroup and 04/2812003 
Morgan-Stanley 

844 Sec. of the Commonwealth of Mass., Gavin, Spitzer Announce 07114/2003 
Joint Inquiry Into Sale of Mutual Funds by Morgan Stanley 

845 N.Y. Attorney Gen., New York Signs Historic Agreements With 08125/2003 
the Nation's Leading Brokerage Firms 

846 Bornstein deposition testimony 1 0/1 3/1 999 

847 Hearing Transcript (CPH v. MS) 12/1 2/2003 

848 Sunbeam Corporate website 1 2100/2004 
(http:www.sunbeam.com/history.asp) 

849 A Message from Philip J. Purcell, Chairman and Chief 00/00/0000 
Executive Officer, and Robert G. Scott, President and Chief 
Operating Officer, to Employees, Officers and Directors about 
the Code of Ethics and Business Conduct 
(http'i/www.morganstanley.com/aboutlinside/governance/msg_e 
thics.html?page .. about) 

850 Morgan Stanley Code of Ethics and Business Conduct 00/00/0000 

TOTRL P . 37 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO: 2003 CA 005045 Al 

Plaintiff, Elizabeth T. Maass 

vs. 

MORGAN STANLEY & CO., INC. 

Defendant. 

COLEMAN (PARENT) HOLDINGS INC. 'S WITNESS LIST FOR TRIAL 

COMES NOW the Plaintiff, COLEMAN (PARENT) HOLDINGS INC. ("CPH"), by and 

through the undersigned attorneys, and hereby lists non-expert witnesses for trial. as follows: 

Abdel-Meguid, Tarek. 
Amorison, Alison 
Boone, Shani 
Bornstein, Lawrence 
Brockehnan,Mark 
Chang, Tyrone 
Clark, Karen 
Conway, Andrew 
Dean, Alan 
Denkhaus, Donald 
Dickes, Glenn 
Drapkin, Donald 
Duffy, Robert 
Eltrich, Karen 
Emmerich, Adam 
Engelman, Irwin 
Esterson, Robin 
Fannin, David 
Fasman, Steven 
Ferraro, Joseph 
Fiedorek, Bruce 
Fogg, Finn 
Foley, Jake 
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Fuchs, Alexandre 

Ginstling, Norman 
Gittis, Howard 

Groeller, Johannes 

Harlow, Phil 
Harris, Brooks 
Hart, Michael 
Jordan, Ann 
Kitts, Robert 

Kourakos, William 

Kunreuther, Jason 

Lurie, James 
Maher, James 

Moran, John 
Nesbitt, William 
Page, Joseph 
Pastrana, Dennis 
Perella, Joseph 
Perelman, Ronald 

Petrick, Mitch 

Porat, Ruth 
Pruitt, William 
Rafii, Lily 

Rank.in, Simon 
Rank.owitz, Michael 
Reid, William 
Salig, Joram 
Savarie, Andrew 
Schwartz, Barry 
Scott, Robert 

Seth, Ishaan 
Shapiro, Paul 
Sioorelle, Dwil!ht 
Slotkin, Todd 
Slovin, Bruce 
Smith, R. Bram 

Stack, Heather 
Strong, William 

Tyree, John 

Webber, Joshua 

Whelan, Christopher 

Winoker, Laurence 
Wrieht, William 
Y ales, Scott 
Yoo, Eugene 

- 2 -

TO 912028795200---41198 P.03/05 
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In addition to the witnesses set forth above, CPH reserves its right to call: 

A. All witnesses listed by Morgan Stanley on Morgan Stanley's witness list; 

B. All experts previously identified by CPH and Morgan Stanley; 

C. Any and all witnesses listed by CPH and Morgan Stanley in the Answers 
to Interrogatories, Responses to Requests for Production, Responses to 
Requests for Admissions, identified in deposition and/or exhibits thereto 
(however, by listing these witnesses, CPH does not waive any objections 
to their testimony at trial if offered by Morgan Stanley); and 

D. Impeachment and rebuttal witnesses as necessary, without waiving any 
objections thereto. 

CPH reserves the right not to call each witness identified on its list. Further, CPH 

reserves its right to call its witnesses live or by deposition. Finally, CPH reserves its right to 

amend this list prior to trial upon proper notice to Morgan Stanley. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been sent by 

Federal Express and facsimile to the individuals of the attached service list on this 10th day of 

January, 2005. 

Dated: January 10, 2005 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By:� 1. � 
One of 1tsAttOfileY 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

- 3 -
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EVANS, P.L.L.C. 
Sumner Square, 1615 M StreetN.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

TO 912028795200---41198 P.05/05 

TOTRL P.05 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 
I 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 

COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Defendant, Morgan Stanley & Co. Incorporated, by and through its undersigned counsel, 

hereby gives notice that it has filed Morgan Stanley & Co. Incorporated's Motion in Limine No. 

1 to Exclude Performance Evaluations or Other Propensity Evidence under seal. 

WPB#571261.27 
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews, Case No: CA 03-5045 

Notice of Filing Under Seal 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the service list below by facsimile and Federal Express on this 10th day 

of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 

Thomas A. Clare 

Zhonette M. Brown 

KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 

Rebecca A. Beynon 

KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#571261.27 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Telephone: (561) 659-7070 

Facsimile: (561) 659-7368 

E-mail: jianno@carltonfields.com 

2 

Jo eph Ianno, Jr. 

Florida Bar No. 655351 
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Jack Scarola 

SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 

JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 

Chicago, IL 6061 1 

WPB#571261.27 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews, Case No: CA 03-5045 

Notice of Filing Under Seal 

SERVICE LIST 

3 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

MORGAN STANLEY'S MOTION IN LIMINE NO. 2 

TO EXCLUDE SECURITIES 
AND EXCHANGE COMMISSION PROCEEDINGS 

Defendant Morgan Stanley & Co. Incorporated ("Morgan Stanley") respectfully requests 

that this Court enter an order precluding Coleman (Parent) Holdings Inc. ("CPH") from 

introducing or using at trial any and all testimony and records reflecting allegations and 

determinations made by the Securities and Exchange Commission ("SEC") as part of its 

investigation of and litigation concerning Sunbeam Corporation ("Sunbeam"). These allegations 

and determinations are inadmissible hearsay under the Florida Evidence Code. 

In support of this Motion, Morgan Stanley States as follows: 

1. In May 2001, as the result of an intensive fact investigation, the SEC initiated 

proceedings against Sunbeam, certain Sunbeam officers and directors, 1 and Phillip Harlow, the 

Arthur Andersen partner responsible for the Sunbeam audit. As part of these proceedings, the 

SEC issued press releases, filed complaints, and ultimately settled with the parties in public 

documents containing factual allegations and determinations regarding the events that transpired 
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at Sunbeam under the chairmanship of Albert Dunlap, Sunbeam's former Chairman and Chief 

Executive Officer, and his management team. See, e.g., May 15, 200 1 SEC Litigation Release 

No. 1700 1, "SEC Sues Former Top Officers of Sunbeam Corporation and Arthur Andersen 

Auditor in Connection with Massive Financial Fraud" (Ex. 1 ). These press releases, complaints, 

and settlements were derived from the documents, witness interviews, and deposition testimony 

collected by the SEC from outside sources during its factual investigation of Sunbeam (examples 

of these " SEC Materials" are attached at Ex. 2.) 

2. The SEC Materials are hearsay under Florida Evidence Code § 90.80 1(c) 

(defining hearsay as "a statement, other than the one made by the declarant while testifying at the 

trial or hearing, offered in evidence to prove the truth of the matter asserted"). Hearsay is not 

admissible. Fla. Evid. Code § 90.802. 

3. There are only two exceptions to the hearsay rule that might apply to the SEC 

Materials - the "Public Records" exception, codified in section 90.803(8), and to a lesser extent 

the "Business Record" exception, codified in section 90.803(6). Neither exception is applicable 

here. 

4. Modeled on Federal Rule of Evidence 803(8), section 90.803(8) of the Florida 

Evidence Code establishes the guidelines for the admissibility of the records or reports of a 

public agency. In Florida, there are only two types of public records and reports that are 

admissible into evidence under this exception: ( 1) records "setting forth the activities of the 

office or agency;" and (2) records of a public office or agency that set forth "matters observed 

1 Specifically, the SEC initiated proceedings against Albert Dunlap, Russell Kersh, Robert 
Gluck, Donald Uzzi, and Lee Griffith. The SEC simultaneously entered into a settlement with 
David Fannin, former General Counsel of Sunbeam. 

2 
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pursuant to duty imposed by law as to matters which there was a duty to report." Fla. Evid. Code 

§ 90.803(8). 

5. Unlike its federal counterpart, however, section 90.803(8) specifically excludes a 

third type of public record that is admissible under the corresponding federal rule - namely, "a 

record setting forth factual findings resulting from an investigation made pursuant to authority 

granted by law." Lee v. Dep 't. of Health & Rehabilitative Servs., 698 So. 2d 1194, 1201 (Fla. 

1997). Instead, the Florida Supreme Court held that "[ r ]ecords that rely on information supplied 

by outside sources or that contain evaluations or statements of opinion by a public official are 

inadmissible." Id. 

6. The SEC Materials do not meet the standard for the type of evidence that is 

admissible in Florida under section 90.803(8). They are not setting forth the activities of an 

office or agency, and they are not matters observed pursuant to a duty imposed by law. Rather, 

the SEC Materials rely heavily on information supplied by outside sources and contain 

evaluations and statements of SEC findings and opinions that were made when the SEC was 

acting in its quasi-adjudicative role as investigator and as a party to litigation. Thus, they are 

simply a "record setting forth factual findings resulting from an investigation," and specifically 

excluded under the Florida Evidence Code. See Lee, 698 So. 2d at 120 1. 

7. Likewise, the business record exception does not apply to the SEC Materials. 

Section 90.803(6), provides that an otherwise inadmissible "memorandum, report, record, or data 

compilation . . .  of acts [or] events" may be admitted where the document was "made at or near 

the time" of the act or event "by, a person with knowledge, if kept in the course of a regularly 

conducted business activity." Fla. Evid. Code § 90.803(6)(a) (emphasis added). The SEC 

Materials do not qualify as business records because the factual allegations and determinations 

3 
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were not reported based on first-hand knowledge of an SEC official, but rather compiled and 

reported based on the testimony and documents provided by outside parties, such as Arthur 

Andersen employees, Albert Dunlap, and other Sunbeam officers who were present during the 

alleged events. Moreover, these litigation-generated documents are not the sort of records that 

are created in the routine course of business for the purpose of operating that business and which 

therefore have a measure of reliability justifying an exception to the hearsay rule. 

8. In the alternative, if CPH is permitted to introduce into evidence select portions of 

the SEC Materials, the Court must apply the "rule of completeness." The section provides that 

" [  w ]hen a writing or recorded statement or part thereof is introduced by a party, an adverse party 

may require him or her at that time to introduce any other part or any other writing or 

recorded statement that in fairness ought to be considered contemporaneously." Fla. Evid. 

Code § 90.108 (emphasis added). This section - which is fundamentally a rule of fairness - is 

intended to preclude the cherry-picking of evidence, and to permit the trier of fact to hear the 

facts in a fair and not misleading manner. Mendoza v. State, 700 So. 2d 670, 673 (Fla. 1997) 

("When one party presents part of a prior written or recorded statement, an adverse party may 

have the remainder of the statement introduced into evidence in the interest of fairness.") (citing 

Fla. Evid. Code § 90.108). 

9. By invoking the rule of completeness, the Court will ensure that CPH's cherry-

picked portions of the SEC Materials are fairly counter-balanced by other contemporaneous SEC 

allegations or determinations. For example, the fact finder will also be able to hear that the SEC 

alleged that: 

• On or about March 18, Sunbeam's investment banker, lender, loan 
arranger, and syndications manager ("banker"), learned that the 
Company's sales were about half of what they had been in the same period 
of the prior year. In response to the banker's request for further 

4 
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information, Uzzi faxed it a document that included a schedule of 
quarterly sales to that date and of projected sales for the remainder of 
March. It forecast that, at a minimum, there would be a slight increase 

in sales over the same quarter of the previous year . . . Uzzi recklessly 

disregarded facts indicating that the information he provided to the 
banker was materially false and misleading." Jan. 27, 2003 Second 
Amend. Compl. if if 125-26, S.E.C. v. Uzzi, No. 0 1-8437-Civ (S.D. Fla.) 
(Ex. 3) (emphasis added) . 

• Even these inflated numbers, however, indicated a strong possibility that 
the Company would not meet analysts' expectations for the quarter. The 
following day, March 19, 1998, the Company - under pressure from the 

professionals involved in preparing the offering memorandum - issued 

a press release, approved by Dunlap, Kersh, and Uzzi. Id. if 127 
(emphasis added). 

• As part of its due diligence on Sunbeam's $700 million Zero Coupon debt 
offering, its lead underwriter learned Sunbeam might not meet analysts' 
expectations for the first quarter. It therefore proposed that the Company 
issue a press release to that effect. May 15, 200 1 Order, In re Sunbeam, 
Admin. Proceeding No. 3- 1048 1 (S.E.C.) (Ex. 4). 

• Management . . . misrepresented the Company's performance and future 
prospects in press releases and in meetings with analysts and lenders. Id. 

(emphasis added). 

Only through the presentation of complete documentary evidence will a fact finder have a fair, 

accurate and non-confusing picture of the facts of this case. 
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WHEREFORE, under the Florida Evidence Code, the SEC Materials are properly 

excludable because they are merely compilations of information collected by the SEC from 

outside sources during its factual investigation of Sunbeam. As such, the SEC Materials are 

inadmissible hearsay and do not fit within Florida's hearsay exceptions. For the foregoing 

reason, this Court should grant Morgan Stanley's Motion in Limine to Exclude Securities and 

Exchange Commission Proceedings, and enter an order precluding CPH's use of, or reference to, 

SEC Materials at trial. Alternatively, under the rule of completeness, Morgan Stanley should be 

permitted to introduce additional portions of the SEC Materials demonstrating that Sunbeam 

officers misled Morgan Stanley and that Morgan Stanley was not a target during the SEC's 

Sunbeam investigation. 

6 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MORGAN STANLEY'S MOTION IN LIMINE NO. 5 

TO EXCLUDE IRRELEVANT AND PREJUDICIAL 

REFERENCES TO MORGAN STANLEY'S NET WORTH 

Defendant Morgan Stanley & Co. Incorporated ("Morgan Stanley") respectfully requests 

that this Court enter an order excluding from trial all reference to Morgan Stanley's financial 

condition, corporate wealth or net worth (collectively "net worth"). Evidence regarding Morgan 

Stanley's net worth is irrelevant as it would not tend to prove or disprove any material fact in this 

case. Fla. Evid. Code §§ 90.401, 90.402. More specifically, any comments elicited by counsel 

during argument or examination regarding the net worth of a large corporation like Morgan 

Stanley, which is headquartered in New York, is likely to be misused by the jury to express a 

bias against big out-of-state business and inflate a punitive damages award beyond the 

constitutional maximum. See State Farm Mutual Auto. Ins. Co. v. Campbell, 538 U.S. 408, 417 

(2003) ("[T]he presentation of evidence of a defendant's net worth creates the potential that 

juries will use their verdicts to express biases against big business, particularly those without 

strong local presences.") (internal quotations & citation omitted); BMW of N. Am., Inc. v. Gore, 

517 U.S. 559, 591 (1996) (Breyer, J. concurring) ("[Wealth] provides an open-ended basis for 

inflating awards when the defendant is wealthy .... "). Such comments and evidence should 

therefore be excluded under Florida Evidence Code section 90.403, and any reference to Morgan 
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Stanley's finances should be limited to its gains or losses related to the particular transaction at 

issue in this case. 

In support of this Motion, Morgan Stanley states as follows: 

1. Plaintiff CPH, through its discovery requests, has made clear that it will attempt 

to introduce evidence of Morgan Stanley's net worth in support of its punitive damages claim. 

Assuming CPH can even establish its entitlement to punitive damages - which Morgan Stanley 

vigorously contests - CPH should not be permitted to introduce evidence of Morgan Stanley's 

net worth to justify an award of punitive damages. 

2. The sole question presented to this Court in this motion is whether evidence of 

Morgan Stanley's net worth is relevant and admissible to the issue of punitive damages after the 

United States Supreme Court's recent decision in State Farm, 538 U.S. 408 (2003) and under the 

facts of this case. 

3. Morgan Stanley acknowledges that there is law in Florida and elsewhere 

suggesting that the wealth of a defendant is relevant in determining the amount of punitive 

damages. See, e.g., Rinaldi v. Aaron, 314 So. 2d 762 (Fla. 1975); Fla. Std. Jury Instr. P.D. 1. 

Morgan Stanley submits, however, that this law cannot survive scrutiny after the United States 

Supreme Court's decision in State Farm, which addressed the issue of the constitutional 

limitations on a punitive damages award. After State Farm, a plaintiff should not be permitted to 

introduce evidence of a corporate defendant's net worth in support of an increased punitive 

award. 

4. Morgan Stanley submits that net worth evidence is irrelevant and inadmissible for 

four separate and distinct reasons: first, the use of net worth evidence to justify punitive damages 

violates the constitutional requirements of proportionality and fair notice; second, the use of net 
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worth evidence for this purpose evidence would impermissibly punish Morgan Stanley for its 

lawful business conduct in Florida and other states and countries; third, net worth evidence is 

irrelevant to the purposes of punishment and deterrence; and fourth, any probative value such 

evidence might have is substantially outweighed by the danger of unfair prejudice to the 

defendant. For these reasons, any reference CPH purports to make to Morgan Stanley's net 

worth or finances should be strictly limited to the gains or losses Morgan Stanley realized in 

connection with the specific transaction at issue in this case. 

I. Introduction Of Evidence Concerning Morgan Stanley's Net Worth Violates The 

Constitutional Requirements Of Proportionality And Fair Notice. 

5. In BMW of North America, Inc. v. Gore, 517 U.S. 559 (1996), the Supreme Court 

identified three specific guideposts for evaluating whether a punitive damages award is 

proportional to the wrong and whether defendant received "fair notice" of the punitive sanction 

to be imposed: (1) the degree of reprehensibility of the conduct; (2) the relationship between the 

punitive damages and the harm to the plaintiff; and (3) the disparity between the punitive 

damages and the legislatively-established fine for comparable conduct. All three guideposts are 

meant to ensure the constitutionally-required fair notice to defendants subject to punitive 

damages, and reasonable proportionality between the wrong and the punishment. 

6. Notably, the Court did not include net worth or corporate wealth as a guidepost. I 

To the contrary, in State Farm, the Court noted that the lower court's reliance on State Farm's 

wealth was a "departure from the well-established constraints on punitive damages." 538 U.S. at 

1 Several federal courts have noted this omission from the Supreme Court's analysis. See, e.g., 
Pivot Point Int'/, Inc. v. Charlene Prods., Inc. , 932 F. Supp. 220, 223 (N.D. Ill. 1996) (holding 
that defendant's wealth inadmissible to establish amount of punitive damages in part because, 
"even when considering punitive damages based on state law, the Supreme Court did not treat 
the defendant's wealth as relevant"); Florez v. Delbovo, 939 F. Supp. 1341, 1345 (N.D. Ill. 1996) 
("the Supreme Court's recent decision in [Gore] appears to disfavor consideration of the 
defendant's financial worth and condition in deciding on what level of punitive damages to 
award"). 
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427. The Court stated unequivocally that "[t]he wealth of the defendant cannot justify an 

otherwise unconstitutional punitive damages award," id., and reiterated its earlier pronouncement 

in Gore that "[t]he fact that BMW is a large corporation rather than an impecunious individual 

does not diminish its entitlement to fair notice of the demands that the several States impose on 

the conduct of its business." Id. (quoting Gore, 517 U.S. at 585). These decisions, as they relate 

to constitutional due process considerations, are binding on this Court. 

7. For the same reasons as in State Farm and Gore, in this case, Morgan Stanley's 

wealth is not relevant to any of the three established guideposts. The company's net worth has 

nothing to do with degree of reprehensibility of its purported conduct related to the Sunbeam

Coleman merger. Nor does the net worth of Morgan Stanley have any bearing on the 

proportionality of punitive damages to the harm allegedly suffered by CPH. See State Farm, 538 

U.S. at 426-27 (noting that "State Farm's enormous wealth ... bear[s] no relation to the award's 

reasonableness or proportionality to the harm.") Morgan Stanley's wealth or net worth is 

likewise irrelevant to the "comparable fines" guidepost, because any relevant civil or criminal 

fine that CPH may attempt to use as an benchmark for punitives - like those considered in 

Campbell and Gore - would not vary with the wealth of the defendant. See Kemezy v. Peters, 

79 F.3d 33, 36 (7th Cir. 1996) ("[t]he usual practice with respect to fines is not to proportion the 

fine to the defendant's wealth"). 

8. Moreover, an award of punitive damages based on the defendant's wealth violates 

the constitutional mandate of fair notice. An award based on wealth allows the jury unfettered 

discretion to redistribute wealth and leaves the jury's discretion unchecked by any articulated 

principle. By creating unpredictability, arbitrariness and uncertainty, the introduction of wealth 

evidence inevitably undermines the constitutional requirement that a defendant have reasonable 
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notice of the punishment that can be imposed for particular wrongful conduct. See Gore, 517 

U.S. at 588 (Breyer, J. concurring) ("Legal standards ... must offer some kind of constraint upon 

a jury or court's discretion and thus protection against purely arbitrary behavior."). 

9. In the present case, the arbitrariness of any award of punitive damages based upon 

the net worth of the company is heightened given the fact that Morgan Stanley's bottom-line "net 

worth" changes radically over time. If a punitive damages award is based on the financial 

condition of this defendant, the size of the award would vary greatly depending on the ever-

fluctuating wealth of the company at the time of trial. This result, again, would deprive Morgan 

Stanley of the constitutionally-mandated reasonable notice of the punishment that can be 

imposed for particular wrongful conduct, and should not be permitted. 

II. An Award Based On Corporate Wealth Would Impermissibly Punish Morgan 

Stanley For Conduct That Did Not Harm Plaintiff, That Was Lawful, And That 

Occurred Out Of State. 

10. The law is well settled that an award of punitive damages must serve the state's 

interest in punishing and deterring the conduct that harmed the plaintiff in that particular state. 

State Farm, 538 U.S. at 422-23; Gore, 517 U.S. at 572-73. The Court made clear in State Farm 

that "defendant's dissimilar acts, independent from the acts upon which liability was premised, 

may not serve as the basis for punitive damages." State Farm, 538 U.S. at 422. In addition, the 

Supreme Court has mandated that "[a] defendant should be punished for the conduct that harmed 

the plaintiff, not for being an unsavory individual or business." Id. at 423. Further, a defendant 

may not be punished at all for conduct that was lawful, either in the same state or in other states. 

See id. at 421 ("A state cannot punish a defendant for conduct that may have been lawful where 

it occurred."); Gore, 517 U.S. at 573, n.19 ("To punish a person because he has done what the 

law plainly allows him to do is a due process violation of the most basis sort.") (internal 

quotations & citation omitted). 
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11. Evidence of Morgan Stanley's overall wealth, whether presented as net worth, 

revenues, profits, cash on hand, assets, or other measures, reflects the sum total of all of the 

company's activities in every place that it does business. Allowing a jury to increase the amount 

of punitive damages awarded based on its total corporate wealth improperly allows punishment 

of both lawful activities and extraterritorial activities that the state has no right to punish and that 

have no connection to this plaintiff. See Zazu Designs v. L 'Orea!, S.A., 979 F.2d 499, 508 (7th 

Cir. 1992) ("Corporate assets finance ongoing operations and are unrelated to either the injury 

done to the victim or the size of the award needed to cause corporate managers to obey the 

law."). 

12. If a jury is permitted to base its punitive damages award on the entire financial net 

worth of Morgan Stanley - as opposed to the fees and revenues generated by this particular 

transaction - it would be punishing the company for both lawful and unrelated activities 

throughout the United States and other countries in direct contravention of the Supreme Court's 

mandates in State Farm and Gore. 

III. Evidence Concerning Morgan Stanley's Net Worth Is Irrelevant To Punishment 

And Deterrence. 

13. Before State Farm, courts that allowed net worth evidence did so on the grounds 

that such evidence was relevant to the amount necessary to punish and deter similar behavior in 

the future. See, e.g., Lassiter v. International Union of Operating Engineers, 349 So. 2d 622, 

626 (Fla. 1977) (greater punitive damages needed "to get [the] attention" of wealthier 

defendants). As the Gore and Campbell courts recognized, however, when the defendant is a 

large corporate entity, net worth evidence is not relevant to the punitive damages determination. 

See State Farm, 538 U.S. at 426-27 (noting that "State Farm's enormous wealth ...  bear[s] no 

relation to the award's reasonableness or proportionality to the harm."); Gore, 517 U.S. at 591 
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(Breyer, J., concurring) (recognizing that wealth is "not necessarily [relevant] to [the state's] 

interest in deterrence, given the more distant relation between a defendant's wealth and its 

responses to economic incentives"). 

14. In the case of a large publicly-held corporate defendant, the Seventh Circuit held 

that the belief that imposing punitive damages based on the net worth of the entire corporation 

results in punishment of the wrongdoer or deterrence from future wrong is a fiction: 

For natural persons the marginal utility of money decreases as wealth increases, 
so that higher fines may be needed to deter those possessing great wealth ... 
Corporations, however, are not wealthy in the sense that persons are. Corporations 

are abstractions; investors own the net worth of the business. These investors pay 
any punitive awards (the value of their shares decreases), and they may be of 
average wealth. Pension trusts and mutual funds, aggregating the investments of 
millions of average persons, own the bulk of many large corporations. Seeing the 
corporation as wealthy is an illusion, which like other mirages frequently leads 
people astray. Corporate assets finance ongoing operations and are unrelated to 
either the injury done to the victim or the size of the award needed to cause 
corporate managers to obey the law. Net worth is a measure of profits that have 
not yet been distributed to the investors. Why should damages increase because 
the firm reinvested its earnings? 

Zazu Designs, 979 F.2d at 508. 

15. The management of a for-profit corporation, regardless of its size, is deterred 

from engaging in conduct that is not profitable. Thus, in cases such as this, a punitive award that 

deprives the corporation of any additional profit or cost savings gained by the wrongful conduct 

is all that is necessary to deter that conduct. See 2 AL.I. Reporter's Study: Enterprise 

Responsibility for Personal Injury, 254 (1991) ("In determining the size of the award that is 

sufficient for [deterrence] , what is relevant is not the defendant's overall wealth, but rather profit 

it realized from the particular tortuous activity in question."); see also, Johansen v. Combustion 

Eng'g, Inc. , 170 F.3d 1320, 1338-39 (11th Cir. 1999) (recognizing that it is not necessary to send 

a message to the board of directors of a large corporation to deter particular conduct). 
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16. The constitutional mandate that punitive damages be reasonable in relation to the 

degree of reprehensibility cannot be squared with imposing punishment based on the wealth of 

the corporation. The punishment must fit the offense, not the wealth of the defendant. See Zazu 

Designs, 979 F.2d at 508 (having a large net worth is not the wrong to be deterred). Thus, in 

accordance with the most recent Supreme Court precedent on this issue and its progeny, a 

corporation's total wealth is not relevant to the amount necessary to punish or deter particular 

conduct and should be excluded. 

IV. Any Purported Relevance Of Net Worth Evidence Is Outweighed By The Potential 

For Prejudice. 

17. Even if this Court were to find that Morgan Stanley's wealth has some relevance 

to the appropriate amount of punitive damages, such evidence is nevertheless more prejudicial 

than probative and should be excluded pursuant to Florida Code of Evidence sections 90.401-

90.403. The relevance of overall corporate wealth to the appropriate amount of punitive 

damages, particularly when there is no dispute about Morgan Stanley's ability to pay a judgment 

up to the constitutional maximum, is marginal at best. The potential for prejudice resulting from 

such evidence, by contrast, is great. 

18. The Supreme Court and Florida courts recognize that corporate wealth or net 

worth evidence carries with it serious risk of jury bias and unconstitutional deprivation on 

property: 

We have admonished that [p ]unitive damages pose an acute danger of arbitrary 

deprivation of property. Jury instructions typically leave the jury with wide 
discretion in choosing amounts, and the presentation of evidence of a 

defendant's net worth creates the potential that juries will use their verdicts to 

express biases against big businesses, particularly those without strong local 
presences. 

State Farm, 538 U.S. at 417 (quotations omitted; emphasis added); see also, Gore, 517 U.S. at 

591 (Breyer, J. concurring) ("[Wealth] provides an open-ended basis for inflating awards when 
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the defendant is wealthy."); TXO Prod. Corp. v. Alliance Resources Corp. , 509 U.S. 443, 464 

(1993) ("the emphasis on the wealth of the wrongdoer increased the risk that the award may have 

been influenced by prejudice against large corporations, a risk that is of special concern when the 

defendant is a nonresident"); Liggett Group Inc. v. Engle, 853 So. 2d 434, 459 n.32 (Fla. 3d 

DCA 2003) (The "danger of a punitive award resulting in an arbitrary deprivation of property is 

heightened where a jury is presented with evidence of net worth or evidence that has little 

bearing as to the amount of punitive damages that should be awarded."), rev. granted, 873 So. 2d 

1222 (Fla. 2004). 

19. Because of the wide recognition that the introduction of evidence related to the 

overall wealth of a large corporation is likely to be misused by the jury to express a bias against 

big business, improperly skew the jury's assessment of reprehensibility and harm to the plaintiff, 

and inflate a punitive damages award beyond the constitutional maximum, evidence of Morgan 

Stanley's wealth or net worth in this case is more prejudicial than probative and should be 

excluded. 
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WHEREFORE, Morgan Stanley respectfully requests that the Court enter an order 

excluding from trial all reference to its wealth or net worth, and that any reference CPH purports 

to make to Morgan Stanley's finances should be strictly limited to the gains or losses Morgan 

Stanley realized in connection with the specific transaction at issue in this case. 

CERTIFICATE OF SERVICE 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 
I 

------------------

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Defendant, Morgan Stanley & Co. Incorporated, by and through its undersigned counsel, 

hereby gives notice that it has filed Morgan Stanley & Co. Incorporated's Motion in Limine No. 

7 to Exclude Evidence and Testimony Conflating Sunbeam and Morgan Stanley under seal. 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

MORGAN STANLEY'S MOTION IN LIMINE NO. 8 

TO ESTABLISH PROCEDURE FOR USE OF DEPOSITIONS AT TRIAL 

Defendant Morgan Stanley & Co. Incorporated ("Morgan Stanley"), pursuant to Fla. R. 

Civ. P. 1.330 (Use of depositions in court proceedings), Fla. Evid. Code § 90.612 (Mode and 

order of interrogation and presentation), and Fla. Evid. Code § 90.108 (Introduction of related 

writings or recorded statements), respectfully requests that this Court enter an order providing for 

the procedure governing the introduction of deposition testimony at trial. 

In support of this Motion, Morgan Stanley states as follows: 

1. The overwhelming majority of witnesses in this action will testify by deposition 

because the witnesses reside outside the state of Florida. Morgan Stanley and Coleman (Parent) 

Holdings Inc. ("CPH") have each designated portions of depositions that they intend to present at 

trial in the event that a witness is unavailable to testify in person for one or more of the reasons 

enunciated in Fla. R. Civ. P. 1.330(a)(3). 

2. To date, the parties have designated 77 witnesses to testify by designation. The 

parties will likewise counter-designate testimony for each witness designated by the other party. 

In total, the parties have to date designated over 1,500 pages of testimony and exhibits from 77 

separate depositions, to be "read" to the jury. To further complicate matters, in most instances, 
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this testimony will be presented by videotape that will have to be edited after the pretrial 

conference between February 14 and 17, 2005, at which time the Court will have to rule on 

objections to this "testimony." 

3. Pursuant to Fla. R. Civ. P. 1.330(a)(4), when a party offers deposition testimony 

at trial, the adverse party can require that party to introduce any part of the deposition that in 

fairness ought to be introduced. This portion of rule 1.330(a)(4) is consistent with section 

90.108(1) of the Florida Evidence Code, which is commonly referred to as "the rule of 

completeness." See, e.g., Eberhardt v. State, 550 So. 2d 102, 105 (Fla. 1st DCA 1989) (holding 

that "the 'rule of completeness' generally allows admission of the balance of the conversation as 

well as other related conversations that in fairness are necessary for the jury to accurately 

perceive the whole context of what has transpired"). 

4. Rule 1.330(a)(4) also provides that the opposing party can, at the same time, 

introduce any other parts of the deposition. The obvious reason for this rule is the fair 

presentation of the evidence such that the "interrogation" by deposition results in truth rather 

than confusion. Fla. Evid. Code § 90.612(1); see also Kaminsky v. Travelers Jndem. Co., 474 

So. 2d 287, 288 (Fla. 3d DCA 1985) (holding when one party reads selected portions of a 

deposition "it is error to prohibit opposing counsel from reading other portions of that same 

deposition in an effort to demonstrate the 'whole truth"'). 

5. In the interests of presenting the evidence in a manner most consistent with the 

objectives of section 90.612 of the Florida Evidence Code, Morgan Stanley requests that the 

Court enter an order that all designated portions of each deposition be read at one time, unless 

the opponent of the deposition designation intends to call the witness live during that party's 

case-in-chief. In that case, the Court should permit, but not require, the opposing party's 

2 
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counter-designations to be read to the jury, with the caveat that the same testimony may not, 

absent leave of Court, be presented a second time when the deponent testifies live at trial. 

6. Reading the designated portions of each deposition will provide a streamlined 

presentation of the relevant deposition testimony in a manner that will make the testimony of 

each deponent understandable to the jury, while at the same time preserving the opponent's right 

to present live testimony at trial during its case-in-chief. 

7. The procedure suggested by Morgan Stanley is consistent with Fla. R. Civ. P. 

1.310( c ), which provides that deposition testimony proceeds "as permitted at trial." The obvious 

purpose is to permit a deposition to be used at trial as though the deponent were present to give 

live testimony. At trial, the testimony of live witnesses (with the exception of adverse witnesses) 

is generally given at one time rather that having the witness return days or weeks later to give 

piecemeal testimony during later parts of the case. Morgan Stanley submits that testimony by 

deposition should proceed in the same manner. 

8. If the deposition testimony is presented piecemeal, the jury may hear the 

testimony at intervals that are weeks apart. When that happens - and it will - the later 

testimony will appear to be unrelated to the original testimony absent curative action by the 

proponent of the testimony. This will require multiple introductions of each deponent-witness 

and the re-reading of testimony to place the separate deposition pieces in their proper context. 

This duplication, though essential, is a waste of time for everyone concerned and contributes 

nothing to the jurors' ability to determine the truth from the mass of videotape that they will have 

to listen to over the weeks. 

9. Finally, piecemeal testimony would be particularly prejudicial to Morgan Stanley 

because its designations would be the designations presented in a piecemeal or duplicative 

3 
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manner. CPH, on the other hand, can and will present its designations without any 

fragmentation. To allow this method and order of proof would be contrary to Fla. Evid. Code § 

90.612(1), as well as Morgan Stanley's right to a fair trial. 

4 
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WHEREFORE, Morgan Stanley respectfully requests that this Court enter an order that 

all designated portions of each deposition be read at one time, unless the opponent of the 

deposition designation intends to call the witness live during that party's case-in-chief. In that 

case, the opposing party's counter-designations, may be read to the jury, with the caveat that the 

same testimony may not be presented a second time when the deponent testifies live at trial 

absent leave of Court. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 10th 

day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 

Zhonette M. Brown 

KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 

Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 

KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FIGEL, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 

Telephone: (202) 326-7900 

Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

MORGAN STANLEY'S MOTION IN LIMINE NO. 9 

TO EXCLUDE IRRELEVANT AND PREJUDICIAL REFERENCES TO 

THE PRIOR MORGAN STANLEY SENIOR FUNDING INC. LITIGATION 

Defendant Morgan Stanley & Co. Incorporated ("Morgan Stanley") respectfully requests 

that this Court enter an order excluding from trial all references by Coleman (Parent) Holdings 

Inc. ("CPH") to the prior lawsuit, styled Morgan Stanley Senior Funding, Inc. v. MacAndrews & 

Forbes Holdings Inc., et al., No. CA 03-5165 AI ("MSSF Litigation"), which Morgan Stanley 

Senior Funding, Inc. ("MSSF") voluntarily dismissed. Any references to the MSSF Litigation in 

this action would be irrelevant to the issues this action, Fla. Evid. Code § §  90.401-403. 

In support of this Motion, Morgan Stanley states as follows: 

1. On November 19, 2004, MSSF voluntarily dismissed its lawsuit against CPH and 

MacAndrews & Forbes Holdings Inc. ("MAFCO"). (See Nov. 19, 2004 Notice of Voluntary 

Dismissal.) 

2. In CPH's deposition designations, CPH revealed its intention to offer the 

testimony of Morgan Stanley employees regarding MSSF' s allegations in the MSSF Litigation. 
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For example, CPH designated the following line of questions and answers from the deposition 

transcript of Mr. Michael Hart,1 a vice president ofMSSF: 

Q. Paragraph 21 alleges that Coleman Parent Holdings and MacAndrews & 

Forbes Holdings, "made a series of false statements to Sunbeam and its 
financial team (including MS & Co.) regarding the post-closing synergies that 
Sunbeam would achieve annually if it proceeded with the proposed 
acquisition of Coleman." Do you see that statement? 

A. Um-hum. 
Q. My question to you, sir is: Do you have any information, as you sit here 

today, to support that allegation? 
A. I'm not in possession of that information. 

* * * 

Q. Do you have any knowledge, sir, or information to support that allegation, that 
the defendants, my clients, MacAndrews & Forbes Holdings, Inc. and 
Coleman Parent Holdings, Inc. have admitted that the $2.2 billion purchase 
price referenced in paragraph 32 was, in some manner, fraudulently inflated? 

A. I wasn't party to either the creation - the creation of this document, nor did I 
have any conversations to that effect. So, I'm in no position to render an 
opm10n. 

Q. You don't have any knowledge, sir, information to support that allegation, do 
you? 

A. I do not have - I don't recall having any knowledge. I don't have any 
knowledge today. 

(May 19, 2004 Hart Dep. at 30, 59-60 (Ex. 1).) To protect Morgan Stanley's right to a fair and 

impartial trial, the Court should bar counsel for CPH from referencing the MSSF Litigation and 

presenting this irrelevant testimony to the jury. 

3. Florida Evidence Code section 90.401 defines as relevant "evidence tending to 

prove or disprove a material fact." Section 90.402 provides that "[a]ll relevant evidence is 

admissible, except as provided by law." Thus, "[ c ]onversely, irrelevant evidence is 

inadmissible." Stano v. State, 473 So. 2d 1282, 1286 (Fla. 1985). This case concerns whether 

Morgan Stanley - not MSSF - is liable to CPH for the alleged damages it sustained as a result 

1 Mr. Hart was also the MSSF officer who verified MSSF's interrogatory responses in the MSSF 
Litigation. 
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of the sale of its interest in The Coleman Company to Sunbeam. The fact that MSSF brought 

and voluntarily dismissed claims against CPH and MAFCO has absolutely no tendency to prove 

or disprove a material fact in this case. Because "irrelevant evidence is inadmissible," id., 

references to, and testimony regarding, the MSSF Litigation should be excluded. 

4. Furthermore, CPH has not alleged that Morgan Stanley misused the civil process 

in any way through the MSSF Litigation. Yet, CPH seeks to introduce testimony intended to 

persuade the jury that Morgan Stanley acted in bad faith by filing and prosecuting the MSSF 

complaint and by responding to discovery requests. CPH's testimonial "support" for its 

argument regarding MSSF' s pre-trial conduct is not relevant to the issues in this case and has no 

basis being submitted to the jury. See Strasser v. Yalamanchi, 783 So. 2d 1087, 1093 (Fla. 4th 

DCA 2001) ("'Evidence related to the history of pre-trial discovery conduct should normally not 

be a matter submitted for the jury's consideration on the issues of liability."') (quoting Amlan, 

Inc. v. Detroit Diesel Corp., 651 So. 2d 701, 703 (Fla. 4th DCA 1995)). 

5. Assuming, arguendo, that references to, or testimony regarding, the impetus for 

Morgan Stanley's sister company to file and then voluntarily dismiss its lawsuit against CPH and 

MAFCO are at all relevant to a determination of Morgan Stanley's liability in this case - which 

they are not - such references and testimony should nonetheless be excluded under Florida 

Evidence Code section 90.403. "Relevant evidence is inadmissible if its probative value is 

substantially outweighed by the danger of unfair prejudice, confusion of issues, misleading the 

jury, or needless presentation of cumulative evidence." Fla. Evid. Code § 90.403; see Morowitz 

v. Vistaview Apartments, Ltd., 613 So. 2d 493 (Fla. 3d DCA 1993), review denied, 626 So. 2d 

210 (Fla. 1993). Through deposition designations, CPH has demonstrated that it seeks to 

improperly conflate the veracity of the allegations in the MSSF Litigation with the strength of 
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Morgan Stanley's legal and factual defense in this case. By offering testimony CPH perceives to 

undermine the basis of MSSF's allegations in the MSSF Litigation, CPH hopes to do what it 

cannot otherwise do with non-prejudicial evidence - confuse the jury into believing that 

Morgan Stanley's defenses are unsupported in this case. 

6. Thus, CPH's purpose in referencing the MSSF Litigation and designating related 

testimony is to confuse the legal and factual issues before the jury and obliquely attack the 

credibility of Morgan Stanley's employees and defenses. This is improper, and thus the 

references should be excluded. See Perper v. Edell, 44 So. 2d 78, 80 (Fla. 1949) ("[I]f the 

introduction of the evidence tends in actual operation to produce a confusion in the minds of the 

jurors in excess of the legitimate probative effect of such evidence - if it tends to obscure rather 

than illuminate the true issue before the jury- then such evidence should be excluded."). 
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WHEREFORE, Morgan Stanley respectfully requests that this Court enter an order 

excluding from trial all references to, and testimony regarding, the MSSF Litigation. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 10th 

day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 

KELLOGG, HUBER, HANSEN, 

TODD, EV ANS, & FIGEL P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley 
& Co. Incorporated 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 
I 

------------------

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Defendant, Morgan Stanley & Co. Incorporated, by and through its undersigned counsel, 

hereby gives notice that it has filed Morgan Stanley & Co. Incorporated's Exhibits to its Motion 

in Limine No. I 0 to Exclude Restatement Interview Notes of Non-Party Arthur Andersen and 

Non-Party Skadden under seal. 
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Notice of Filing Under Seal 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the service list below by facsimile and Federal Express on this 10th day 

ofJanuary, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
Jam es M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#57 l 26 l .27 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: ( 561) 659-7368 
E-mail: jianno@carltonfields.com 

2 

Jo ph Ianno, Jr. 
Florida Bar No. 655351 

16div-009642



Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#571261.27 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews, Case No: CA 03-5045 

Notice of Filing Under Seal 

SERVICE LIST 

3 

16div-009643



IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

MORGAN STANLEY'S MOTION IN LIMINE NO. 10 

TO EXCLUDE RESTATEMENT INTERVIEW NOTES OF NON-PARTY 

ARTHUR ANDERSEN AND NON-PARTY SKADDEN 

Morgan Stanley & Co. Incorporated ("Morgan Stanley") respectfully requests that this 

Court enter an order excluding from trial any use of the restatement interview notes of Arthur 

Andersen LLP ("Arthur Andersen") and Skadden, Arps, Slate, Meagher & Flom, LLP 

("Skadden") - both non-parties to this action. These documents are hearsay and do not fall 

within any hearsay exception delineated by the Florida Evidence Code. 

In support of this Motion, Morgan Stanley states as follows: 

1. Following the June 1998 firing of Mr. Albert Dunlap, former CEO and Chairman 

of Sunbeam, the Audit Committee of Sunbeam's Board of Directors requested that the 

company's outside auditors and legal counsel - Arthur Andersen and Skadden, respectively -

initiate an investigation into the internal accounting procedures at Sunbeam prior to the 

restatement of its financials in November 1998. 

2. As part of this investigation, Arthur Andersen and Skadden interviewed several 

Sunbeam employees, memorializing these interviews in memoranda to the file. (See, e.g., CPH 

101 (Ex. 1), CPH 102 (Ex. 2).) 
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3. On November 24, 2004, CPH filed a Motion To Compel Non-Party Arthur 

Andersen LLP To Comply With Subpoena For Custodian Of Records Deposition ("Motion to 

Compel") requesting that the Court order non-party Arthur Andersen to produce its custodian of 

records to authenticate a set of approximately fifty Arthur Andersen documents. The set 

included, inter alia, the interview notes of Arthur Andersen employees who participated in the 

investigation of Sunbeam at the request of the company's Audit Committee. (See Nov. 24 2004 

Motion to Compel.) 

4. The restatement interview notes of non-party Arthur Andersen and non-party 

Skadden are pure hearsay and should be excluded as such. In order for these documents to be 

admissible at trial, CPH would have to overcome two evidentiary hurdles. First, CPH would 

have to demonstrate that the documents containing the interview notes of Arthur Andersen 

employees fall within the business records exception of the Florida Evidence Code. Second, 

CPH would have to demonstrate that the out-of-court statements within the documents do not 

constitute hearsay. CPH can do neither, and as a result, the documents should be excluded in 

their entirety. 

5. Florida Evidence Code section 90.803(6)(a) excepts from the hearsay rule records 

of regularly conducted business activity: 

A memorandum, report, record, or data compilation, in any form, of acts, events, 
conditions, opinion, or diagnosis, made at or near the time by, or from 
information transmitted by, a person with knowledge, if kept in the course of a 
regularly conducted business activity and if it was the regular practice of that 
business activity to make such memorandum, report, record, or data compilation, 

all as shown by the testimony of the custodian or other qualified witness, or as 
shown by a certification or declaration that complies with paragraph ( c) and s. 
90.902(11 ), unless the sources of information or other circumstances show lack of 
trustworthiness. The term "business" as used in this paragraph includes a 

business, institution, association, profession, occupation, and calling of every 
kind, whether or not conducted for profit. 
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Fla. Evid. Code § 90.803(6)(a). First, the special investigation of Sunbeam's internal accounting 

practices at the request of the company's Auditing Committee - by definition - is not a 

"regularly conducted business activity." While - as with any business - it is the regular 

practice of Arthur Andersen and Skadden employees to draft various memoranda, it cannot be 

said that it was the regular practice of Arthur Andersen and Skadden to draft this type of 

memoranda. The Audit Committee of Sunbeam requested that Arthur Andersen and Skadden 

perform a special investigation - and the two firms complied - but neither Arthur Andersen 

nor Skadden "regularly conduct" such investigations; it is not part of their core business 

activities to do so. 

6. Allowing the introduction of Arthur Andersen and Skadden interview notes into 

evidence would be inconsistent with the inherent nature of the business records exception to the 

hearsay rule. The United States Supreme Court has distinguished ad hoc records, such as 

accident reports from general business records in that "[a ]n accident report may affect that 

business in the sense that it affords information on which the management may act. It is not, 

however, typical of entries made systematically or as a matter of routine to record events or 

occurrences, to reflect transactions with others, or to provide internal controls." Palmer v. 

Hoffman, 318 U.S. 109, 113 (1943). Even if CPH could argue that the interview memoranda 

were regularly created, if they are not comprised of a "necessary component" of the company's 

"daily operation," then they are not "inherently trustworthy as the product of a necessary habit of 

accuracy," whereby inaccuracies would be readily detected as a result of the constant reliance on 

the data. Owens-Illinois v. Armstrong, 591 A.2d 544, 550 (Md. Ct. Spec. App. 1991), ajf'd in 

part, rev 'd in part on other grounds, 604 A.2d 47 (Md. 1992) (further identifying, among other, 
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payrolls, accounts receivable and payable, and bills of lading as examples of the types of records 

I 

admitted pursuant to the business records exception). 

7. Section 90.803(6) excepts records of regularly conducted business activity from 

the hearsay rule "unless the sources of information or other circumstances show lack of 

trustworthiness." Fla. Evid. Code § 90.803(6). The simple fact that the authors of the 

memoranda at issue were employees of Arthur Andersen and Skadden is enough to remove the 

interview accounts from the category of "trustworthy" in this circumstance. Arthur Andersen, 

the primary author of the interview notes, served as the auditor for the financial statements that 

were being investigated and both Arthur Andersen and Skadden worked significantly on the 

Sunbeam/Coleman transaction. In light of the role of Arthur Andersen and Skadden in the 

underlying events, their employees' motives to record the interview notes as they did - to either 

1
See also 5 Wigmore on Evidence§ 1 522 (Chadbourne rev. 1974), which attributes the inherent 

guarantee of trustworthiness and credibility of a business record to the following: 

(1 ) The habit and system of making such a record with regularity calls for 
accuracy through the interest and purpose of the entrant; and the influence of 

habit may be relied on, by very inertia, to prevent casual inaccuracies and to 
counteract the possible temptation to misstatements. 

(2) Since the entries record a regular course of business transactions, an error or 
misstatement is almost certain to be detected and the result disputed by those 

dealing with the entrant; misstatements cannot safely be made, if at all, except by 
a systematic and comprehensive plan of falsification. As a rule, this fact (if no 

motive of honest obtained) would deter all but the most daring and unscrupulous 
from attempting the task; the ordinary man may be assumed to decline to 

undertake it. In the long run this operates with fair effect to secure accuracy. 

(3) If, in addition to this, the entrant makes the record under a duty to an employer 
or other superior, there is the additional risk of censure and disgrace from the 
superior, in case of inaccuracies - a motive on the whole the most powerful and 

most palpable of the three. 
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include or exclude certain facts that may have been elicited - certainly casts doubt on the 

2 

credibility of the resulting accounts. 

8. Even if CPH were able to establish that the interview notes of Arthur Andersen 

and Skadden employees were business records under section 90.803(6) of the Florida Evidence 

Code, the notes are riddled with "double-hearsay." Section 90.805 of the Florida Evidence Code 

provides that "[h]earsay within hearsay is not excluded under s. 90.802, provided each part of the 

combined statements conforms with an exception to the hearsay rule as provided in s. 90.803 or 

s. 90.804." Fla. Evid. Code § 90.805. CPH simply cannot overcome both hurdles. The 

restatement interview notes that Morgan Stanley seeks to exclude are just that - interview 

notes. Arthur Andersen and Skadden employees spoke with Sunbeam employees and recorded 

an account of the Sunbeam employee's comments. These comments are pure hearsay that fall 

within no imaginable exception to the hearsay rule. Such statements would be inadmissible if 

sought through a live witness; they are no more admissible because presented in document form. 

2 

Documents prepared in anticipation of litigation are certainly excludable from the business 
records exception. See Stambor v. One Hundred Seventy-Second Collins Corp., 465 So. 2d 1296 
(Fla. 3d DCA 1985) (holding in a slip-and-fall case that an accident report prepared by a 

restaurant manager immediately after the accident was inadmissible, not because it was "not kept 
in the regular course of . . . business," but because such reports lack the necessary 
trustworthiness). In addition, it is important to note that the interviews in question formed the 
basis for the Skadden report, which was the subject of a Morgan Stanley motion to compel, that 

was subsequently denied. 
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WHEREFORE, the Court should exclude any use of the restatement interview notes of 

non-parties Arthur Andersen and Skadden. These documents are hearsay and fall within no 

exception to the hearsay rule. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 10th 

day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 

Zhonette M. Brown 

KIRKLAND & ELLIS LLP 

655 l 51h Street, N. W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 

Jam es M. Webster, III 

Rebecca A. Beynon 

KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FIGEL, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 

Washington, D.C. 20036 
Telephone: (202) 326-7900 

Facsimile: (202) 326-7999 

Counsel for Morgan Stanley 
& Co. Incorporated 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 

SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 

JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

K&E LEGAL 10140274.2 

SERVICE LIST 
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CAUSE NO. 

COLEMAN (PARENT) HOLDINGS INC., § 
§ 

Plaintiff, § 
§ 

v. § 
§ 

MORGAN STANLEY & CO. § 
INCORPORATED, § 

Defendant. § 
§ 

.. .: 

'·"·----. . .  

DALLAS COUNTY, TEXAS 

MORGAN STANLEY & CO. INCORPORATED'S MOTION 
FOR SUBSTITUTED SERVICE 

Morgan Stanley & Co. Incorporated. ("Morgan Stanley") asks this Court to authorize 

substituted service of a deposition subpoena on third-party witness Donald R. Uzzi ("Uzzi") and 

will respectfully show the Court as follows: 

I. 

MOTION 

I. Coleman (Parent) Holdings Inc. and Morgan Stanley are currently parties to a 

lawsuit pending in Palm Beach County, Florida, under cause number CA 03-5045 in the Circuit 

Court of the Fifteenth Judicial District (the "Florida Lawsuit"). 

2. The court in the Florida Lawsuit entered an order styled "Agreed Order 

Appointing Commissioners and Commissions," allowing Morgan Stanley to take the deposition 

of Uzzi in connection with that lawsuit; a true and correct copy of that order is attached hereto as 

Exhibit "A" and is herein incorporated by reference for all purposes. Although discovery is 

closed in the Florida Lawsuit, the court in that lawsuit has provided Morgan Stanley special 

dispensation to take Uzzi's deposition by January 19, 2005, a true and correct copy of that order 

is attached hereto as Exhibit "B." 

DEFENDANT MORGAN STANLEY & CO., INCORPORATED'S 
MOTION FOR SUBSTITUTED SERVICE 
D-1308554.1 

Page I 
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3. Morgan Stanley has diligently but unsuccessfully sought to serve a deposition 

subpoena duces tecum on Uzzi. A copy of the cunent subpoena duces tecum that Morgan 

Stanley has unsuccessfully attempted to serve on Uzzi is attached hereto as Exhibit "C" and is 

herein incorporated herein by reference for all purposes. 

4. The Af fidavit of T. A. Perez, attached as Exhibit "D" and herein incorporated by 

reference for all purposes, demonstrates that Morgan Stanley has diligently attempted to serve 

Donald R. Uzzi with a subpoena duces tecwn (including the subpoena attached as Exhibit "C") 

pursuant to (a) the Agreed Order Appointing Commissioners and Commissions and (b) tl1e 

applicable Texas rules. 

5. Uzzi's Texas residence has been located and confirmed. Uzzi's usual place of 

abode is 4201 Lomo Alto Drive, Unit 307, Dallas County, Texas 75219-1515. 

II. 

REQUEST FOR RELIEF 

6. For these reasons, Morgan Stanley respectfully requests that it be authorized to 

serve and execute this Court's order for substituted service along with the Deposition Subpoena 

Duces TecW11 by substituted service in any of the following ways: 

(1) by leaving a true copy of the subpoena with anyone over sixteen years of age at 

Uzzi's usual place of abode in Dallas Cow1ty, Texas; 

(2) by attaching a copy of the subpoena to the door of Uzzi's confirmed and usual place 

of adobe in Dallas County, Texas; or 

(3) in any other manner that Exhibit "D" or other evidence before this Court shows will 

be reasonably effective to give Uzzi notice of the subpoena. 

Morgan Stanley further seeks all other such relief to which it may be justly entitled. 

DEFENDANT MORGAN STANLEY & CO., INCORPORA TED'S 
MOTION FOR SUBSTITUTED SERVICE 
D - 1308554.1 

Page 2 
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Dated: January !O , 2005. 

Victor · . 1 al 
State Bar No. 00794798 
Altresha Q. Burchett 
State Bar No. 24045582 

HAYNES AND BOONE, L.L.P. 
901 Main Street, Suite 3100 
Dallas, Texas 75202-3780 
Telephone: 214-651-5000 
Facsimile: 214-651-5940 

ATTORNEYS FOR 
MORGAN STANLEY & CO., INC. 

DEFENDANT MORGAN STANLEY & CO., INCORPORATED'S 
MOTION FOR SUBSTITUTED SERVICE 
D - 1308554.1 

Page 3 
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EXHIBIT A 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff; 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL ClRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 Al 

AGREED ORDER APPOINTING COMMISSIONERS AND COMMISSIONS 

TffiS CAUSE, having come before the Circuit Court in and for Pahn Beach County, State 

of Florida, on the agreement of the parties, and 

WHEREAS, it appears to the Court that: 
-

I. Defendant Morgan Stanley & Co. Incorporated ("MS & Co.") desires to talce the 

videotaped depositions of and obtain documents from the following witnesses who resi.de in 

California, Connecticut, Kansas, Minnesota, New York, Texas, and the District of Columbia and 

who have lrnowledge of facts relevant to this case: 

Karen Kay Clark 
167 4 Amarelle Street 
Newbury Park, CA 91320 

Frank N. Gifford 
126 Taconic Road 
Greenwich, CT 06831-3139 

Robert J. Duffy 
16 Saint Nicholas Road 
Darien, � 0682.0-2823 

.,, 
I ,."•'\'.• 

• < 

f; wi<a;.m,16.1 
I _I�,, .• 

I 
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Joseph P. Page 
921 Sheridan Street, Apt. 119 
Wichita, KS 67213-1363 

William H. Spoor 
622 West Ferndale }load 
Wayzata, MN 55391 

Adam Emmerich 
Wachtell, Lipton, Rosen & Katz 
51 West 52" Street 
New York, NY !0019 

Steven Cohen 
Wachtell, Lipton, Rosen & Katz 
51 West 52" Street 
New York, NY 10019 

Steven K. Geller 
301 East 79"' Street, Apt 4H 
New York, NY 10021-0932 

Donald Uzzi 
4209 Beverly Dr. 
Dallas, TX 75205-3020 

Ann Dibble Jordan 
2940 Benton Place NW 
Washington, DC 20008 

2. You are hereby appointed as commissioners to take the videotaped testimony (and 

obtain the requested docwnentation) of the above witnesses and other witnesses whose discovery 

is sought in the commissions' jurlsdic\ion under oath and on oral examination in accordance with 

the applicable Florida Statutes and Rules of Civil Procedure: 

Esquire Santa Ana 
2100 North Broadway, Second Floor 
Santa Ana, CA 97206 

Del Vecchio Reporting 
117 Randi Drive 
Madison, CT 06443 

2 
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Harper Court Reporting 
P.O. Box 3008 
Wichita, KS 67201 

Kirby Kennedy & Associates 
5200 Wilson Road #219 
Minneapolis, MN 55424 

Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 10017-3304 

Esquire Deposition Services 
703 McKinney Avenue #320 
Dallas, Texas 75202 

Esquire Deposition Services 
I 020 191h Street NW, #621 
W asbington, DC 20036 

or any person able to administer oaths pursuant to the laws of California, Connecticut, Kansas, 

Minnesota, New York, Texas, and the District of Columbia and duly authorized by him. 

3. This order does not purport to grant the power of the commissioners appointed to 

subpoeoa witnesses or documents, but simply the power to administer oaths and transcnlle 

deposition testimony. 

DONE AND ORDERED in Chambers, West Palm Beach, Palm Beach County, Florida 

this __ day ofJaouary, 2004. 

3 
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Coleman (Parent) Holdings v. Morgan Stanley & Co. me . 
. 2003 CA 005045AI 
Agreed Order on Appointment of Commission 

Copies furnished to: 

Joseph lanno, Jr., Esq. 
CARLTON FIBLDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, BARNHARDT 

& SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-3000 
Facsimile: (561) 478-0754 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 151!1 Street, N. W. - Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 . 

Jerold S. Solovy. 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 
Telephone: (312) 222-9350 
Facsimile: (312) 527-0484 

4 
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000193 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

ORDER GRANTING MORGAN STANLEY'S 

MOTION FOR LEAVE TO TAKE DEPOSITION OF DONALD R. UZZI 

THIS CAUSE having come before the Court on December 22, 2004 upon Morgan 

Stanley's Motion for Leave to Take Deposition of Donald R. Uzzi, and the Court having heard 

argument of counsel, and being otherwise fully advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

1. Morgan Stanley's Motion for Leave to Take Deposition of Donald R. Uzzi is 

GRANTED}�- pc.rJ:"' 
2. {\\A�.,���� io--: \� ,'OQ?S"'ib � J"lr. u-s1.1) 

�� • ..Y-.:vL..� '-:.{ .....Lf\w'r- fV\vJ.•Ll.. "\:> <\)\cW\\Y'> r,� --ti� '"G>__:"'! 
� �"""') ,.,,.... "::. r01J1.o-J. 1. 1 VIA-J"'� 9->f jV'\I � • A ("t-JU CJ.iv , "'-s J<l)t o:: ;; t , �va-0 c.;Ji,.., 

DONE AND ORDERED in West Palm Beach. lm Beach County, Florida t;;'s 2.1_ � · 

day of December, 2004. 

WPB#587529.6 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 3340 1 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 

655 151h Street, N.W. - Suite 1200 
Washington, D.C. 20005 

Mark C. Hansen 
Rebecca Beynon 
KELLOG, HUBER 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2 13 9 Palm Beach Lakes Boulevard 
West Palm Beach, Fl 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 

One IBM Plaza 
Suite 4400 
Chicago, 11 606 1 1  

\VPB#587529.6 

000194 

2 

Cole111a11 v. A1organ Stanley, Case No: CA 03-5045 AI 
Order Granting Morgan Stanley's Motion for Leave 

to Take Deposition of Donald R. Uzzi 
Page 2 
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THE STATE OF TEXAS 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

CASE NO: CA 03-5045 Al 

DEPOSITION SUBPOENA DUCES TECUM 

TO: Any sheriff or constable of the State of Texas or other person authorized to serve and 
execute subpoenas as provided in Texas Rule of Civil Procedure 176.5. 

You are commanded to summon Donald R. Uzzi, 4201 Loma Alto Drive, Apt. 307, 
Dallas, TX 75219, to appear at the principal offices of HA YNES AND BOONE, LLP, 901 Main 
Street Suite 3100, Dallas, Texas 75202, on Wednesday, January 19, 2005 at 9:30 a.m. to give 
testimony at a videotaped oral deposition and to permit inspection and copying of documents or 
tangible things to be used as evidence in this case. 

Donald R. Uzzi is commanded to attend the oral deposition and to produce and permit 
inspection and copying of the following documents or tangible things described in the attached 
Exhibit I. These documents and materials shall be brought with the witness and produced prior 
to the deposition on January 19, 2005, at HA YNES AND BOONE, LLP, 901 Main Street, Suite 
3100, Dallas, Texas 75202. 

Contempt. Failure by any person without adequate excuse to obey a subpoena 
served upon that person may be deemed a contempt of the court from whicb tbe subpoena 
is issued or a district court in· tbe county in which the subpoena is served, and may be 
punished by fine or confinement, or both. TEX. R CIV. P. 176.S(a). 

DO NOT FAIL to return this writ to the Circuit Court of the Fifteenth Judicial Circuit In 
and For Palm Beach County, Florida with either the attached officer's return showing the manner 
of execution or the witness's signed memorandum showing that the witness accepted the 
subpoena. 

ISSUED on December 27, 2004. 
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Tre de 
as State Bar No. 24034176 

KIRKLAND & ELLIS LLP, 
655 15th Street, N.W., Suite 1200, 
Washington, D.C. 20005 

This subpoena was issued pursuant to Texas Rule of Civil Procedure 201.2, the Order of 
the Circuit Court of the Fifteenth Judicial Circuit In and For Palm Beach County, Florida entered 
on January 21, 2004 and attached hereto as Exhibit 2, and at the request of Defendants' attorneys 
of record Thomas D. Yannucci, P.C., Lawrence P. Bemis (FL Bar No. 618349), and Thomas A. 
Clare of KIRKLAND & ELLIS LLP, 655 15th Street, N.W., Suite 1200, Washington, D.C. 20005; 
Mark C. Hansen, James M. Webster, ill, Rebecca A. Beynon of KELLOGG, HUBER, HANSEN, 

TODD & EVANS, P.L.L.C., Sumner Square, 1615 M Street, N.W., Suite 400, Washington, D.C. 
20036; Joseph Ianno, Jr. (FL Bar No. 655351), CARLTON FIELDS, P.A., 222 Lakeview Ave., Suite 
1400, West Palm Beach, FL 3340 I. 
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EXHIBIT 1 

DEPOSITION SUBPOENA DUCES TECUM 

You are hereby requested to produced the following documents pursuant to the 

definitions and instructions contained herein: 

DOCUMENTS REQUESTED 

1. All documents concerning the Coleman Transaction. 

2. All documents concerning the Subordinated Debenture Offering. 

3. All documents concerning the Bank Facility, or the Credit Agreement. 

4. All documents reflecting or concerning any communications between or among any 

of Sunbeam, CPH, MAFCO, CSFB, Arthur Andersen, MS & Co., MSSF, Davis Polk, Wachtell, or 

Skadden in 1997 or 1998. 

5. All documents provided by you in any Litigation or SEC Administrative Proceeding. 

6. All calendars, diaries, timekeeping sheets or records maintained by you concerning 

any activities related to Coleman Transaction, the Subordinated Debenture Offering, the Bank 

Facility, the Credit Agreement. 

7. All documents related to Sunbeam's Financial Information for all or any portion of 

1996, 1997, and 1998, including but not limited to Financial Statements and documents concerning 

Sunbeam's forecasts and plans for revenue or earnings. 

8. All documents related or referring to any cost-reduction or sales program or policy in 

place at Sunbeam during 1997 and 1998, including but not limited to documents concerning the. 

"early buy" program, "Initiatives for Success", and "bill and hold" sales and the "no returns" policy. 
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9. All documents concerning returns of Sunbeam goods or product in 1997 and 1998, 

including but not limited to documents regarding the "no returns" policy and conversations or 

communications regarding the deletion of retum authorizations from the J.D. Edwards system. 

10. All documents pertaining to negotiations concerning the acquisition of Coleman, 

Signature Brands, and First Alert, including but not limited to documents concerning conversations 

or communications of any kind between or among any of MS & Co., MSSF, CPH or MAFCO 

personnel or representatives. 

11. All documents concerning Synergies that might be achieved from a business 

combination of Sunbeam, Coleman, Signature Brands, and First Alert, or any combination thereof. 

12. All documents related to or supporting the March 16, 1998 Representation Letter 

provided to Arthur Anderson, including but not limited to any drafts of such letter and any Financial 

·Information used or referenced in writing the letter or drafts. 

13. All documents concerning any "comfort letter" pertaining to the Subordinated 

Debenture offering or the Credit Agreement, including but not limited to Arthur Andersen's letters 

dated March 19, 1998 and March 25, 1998 and any drafts of such letters. 

14. All documents concerning any investigation, analysis, or due diligence conducted by 

Sunbeam or its Advisors pertaining to the Coleman Transaction, including but not limited to 

documents and Financial Information pertaining to March 18, 1998 and March 24, 1998 conference 

calls. 

15. All documents related to Sunbeam's March 19, 1998 press release, including but not 

limited to documents pertaining to the contents or drafting of the press release, the decision to issue 

the press release, and the decision to include the press release in the Offering memorandum. 
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16. All documents concerning the March 19, 1998 drafting session and/or meeting that 

took place at Global Financial Press concerning the Offering Memorandum, including but not 

limited to documents concerning any conversations or communications of any kind involving MS & 

Co. or Arthur Andersen personnel. 

17. All documents related to the sale of the Subordinated Debenture, including but not 

limited to documents pertaining to roadshows or other communications with investors or analysts. 

DEFINITIONS 

I. "Advisors" shall mean financial advisors, legal advisors, accountants, consultants 

and any other third-party advising or assisting Sunbeam in any way with the Coleman 

Transaction, including but not limited to Arthur Anderson, Coopers & Lybrand, Llama 

Company, MS& Co., MSSF, and Skadden. 

2. "Arbitrations" shall mean Albert J. Dunlap and Sunbeam Co1poration, No. 32 160 

00088 99 (AAA); and Russell A. Kersh and Sunbeam Corporation, No. 32 160 00091 99 (AAA). 

3. "Arthur Andersen" shall mean Arthur Andersen LLP and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

4. "Bank Facility" shall mean the Credit Agreement, including amendments, and all 

funds extended by Lenders to Sunbeam pursuant to the Credit Agreement, including but not limited 

to Tranche A, Tranche B, and the Revolving Credit Facility. 

5. "Communication" shall mean any exchange or transmittal of information by any 

means of transmission, including, without limitation, face-to-face conversation, mail, overnight 

delivery, Internet, telephone, electronic mail, or facsimile. 
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6. The term "concerning" shall mean relating to, referring to, describing, evidencing, or 

constituting. 

7. "Coleman" shall mean Coleman Company, Inc. and any ofits subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

8. "Coleman Transaction" shall mean Sunbeam's acquisition of Coleman Company, Inc. 

from CPH and all related communications, agreements, and transactions, including the February 27, 

1998 Agreements and the March 30, 1998 closing. 

9. "Cooper & Lybrand" shall mean the former Coopers & Lybrand LLP, and any of its 

subsidiaries, divisions, predecessors, successors, present and former employees, representatives, and 

agents. 

10. "CPH" shall mean Coleman (Parent) Holdings Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

11. "Credit Agreement" shall mean the agreement entered into by Sunbeam, as borrower 

with Lenders, dated March 30, 1998 and all amendments thereto. 

12. "CSFB" shall mean Credit Suisse First Boston LLC and any of its former or present 

officers, directors, employees, representatives and agents. 

13. "Davis Polk" shall mean Davis Polk & Wardwell and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

14. "Document" shall mean any recording in any tangible form of any information, 

whether handwritten, typed, printed, stored on computer disks, tapes, or databases, or otherwise 

reproduced. "Document" or "documents" also includes electronic documents whether stored on 
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servers or hard drives, e-mail, backup tapes, voicemail and video and audio recordings. A draft or 

non-identical copy is a separate document within the meaning of this term. 

15. "FinanCial Information" shall mean information concerning the past or present 

financial condition of Sunbeam or Sunbeam securities. 

16. "Financial Statements" shall mean documents reflecting Financial Information, 

including without limitation quarterly reports, yearly reports, balance sheets, statements of income, 

earnings, cash flow projections, and sources and applications of funds. 

1 7. "First Alert" shall mean First Alert, Inc., and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

18. The term "identify" (with respect to documents) shall mean to give, to the extent 

!mown, the (i) type of document; (ii) general subject matter; (iii) date of the document; and (iv) 

author(s), addressee(s) and reeipient(s). 

19. "Leuders" shall mean the entities 'listed on Schedule 2.01 of the Credit Agreement 

under the heading "Lenders" and any other person that shall have become a party to the Credit 

Agreement as a Lender pursuant to an assigrrment and acceptance. 

20. "Litigations" shall mean In re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla); Camden Asset Management L.P. v. Sunbeam Corporation, 98-8773-Civ.

Middlebroks and 98-8275-Civ.-Middlebrooks (S.D. Fla); Krim v. Dunlap, No. CL 983168AD (151h 

Jud. Cir., Fla.); Stapleton v. Sunbeam Corp., No. 98-1676-Civ.-King (S.D. Fla); Sunbeam Corp. v. 

PricewaterlzouseCoopers LLP, No. CL 005444AN (15th Jud. Cir., Fla.); In re Sunbeam Corp., Inc., 

No. 01-40291 (AJG) (Bankr. S.D.N.Y .) and any adversary proceedings therein; SEC v. Dunlap, No. 

0 1-8437-Civ.-Middlebrooks (S.D. Fla.); Oaktree Capital Management LLCv. Arthur Andersen LLP, 
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No. BC257177 (L.A. Cty., CA); and Coleman (Parent) Holdings Inc. v. Arthur Andersen LLP, No. 

CA Ol-06062AN (151h Jud. Cir., Fla.), or other litigation concerning the Coleman Transaction. 

21. "Llama Company" shall mean Llama Company and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

22. "MAFCO" shall mean MacAndrews & Forbes Holdings, Inc. and any ofits officers, 

directors, former or present employees, representatives and agents. 

23. The "March 19, 1998 Press Release" shall mean the press release issued by Sunbeam 

on March 19, 1998 concerning the shortfall of first quarter 1998 sales numbers and the reasons for 

such shortfall. 

24. "MS & Co." shall mean Morgan Stanley & Co. Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

25. "MSSF" shall mean Morgan Stanley Senior Funding, Inc. and any of its former or 

present officers, directors, employees, representatives and agents. 

26. The term "person" shall mean any natural person or any business, legal or 

governmental entity or association. 

27. The term "relating to" shall mean concerning, evidencing, referring to, or constituting. 

28. The "Relevant Period," unless otherwise indicated, shall be from January 1, 1996 

through the date of service of this subpoena. 

29. "SEC" shall mean the Securities and Exchange Commission. 

30. "SEC Administrative Proceedings" shall mean In the Matter of Sunbeam Corp., SEC 

Administrative Proceeding File No. 3-10481, and In the Matter of David C. Fannin, SEC 

Administrative Proceeding File No. 3-10482. 

16div-009670



31. "Signature brands" shall mean Signature Brands USA, lnc. and any of its subsidiaries, 

divisions, predecessors, successors, present and former employees, representatives, and agents 

32. "Skadden" shall mean Skadden, Arps, Slate, Meagher & Flom, LLP and any of its 

former or present partners, officers, directors, employees, representatives and agents. 

33. "Subordinated Debentures" shall mean the Sunbeam's Zero Coupon Convertible 

Senior Subordinated Debentures Due 2018. 

34. "Subordinated Debenture Offering" shall mean the offering of Sunbeam's 

Subordinated Debentures. 

35. "Sunbeam" shall mean Sunbeam Corporation and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents. 

36. "Synergies" shall mean post-acquisition gains through increased revenue and/or 

decreased cost 

37. "Wachtel!" shall mean Wachtell Lipton Rosen & Katz and any ofits former or present 

partners, officers, directors, employees, representatives and agents. 

38. The terms "you" or "your" shall mean Donald R. Uzzi and any of Donald R. Uzzi's 

present and former representatives and agents. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of business, or 

organized and labeled to correspond to the categories in this Request. Documents attached to 

each other' should not be separated. Documents consisting of items previously produced in the 

Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall be 

produced in Bates number order. 
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2. All documents shall be produced in the file folder, envelope or other container in 

which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be from January 1, 1996 

through the date of service of this subpoena, and shall include all documents and information which 

relate in whole or in part to such period, or to events or circumstances during such period, even 

though dated, prepared, generated or received prior or subsequent to that period. Please supplement 

or correct your responses to these requests if, at any time, you become aware that your responses are 

incomplete or incorrect in any request. 

4. If you claim the attorney-client privilege, or any other privilege or work-product 

protection for all or any portion of a document, you shall provide a privilege log that describes the 

withheld material sufficiently to allow Morgan Stanley to test the privilege or protection asserted. 

5. The following rules of construction apply: 

1. The connectives "and" and "or" shall be construed either disjunctively or 
conjunctively as necessary to bring within the scope of the discovery requests all 
responses that might otherwise be outside their scope; 

2. The term "including" shall be construed to mean "without limitation"; and 

3. The use of the singular form of any word include the plural and vice versa. 
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AFFIDAVIT OF AGUSTIN M. PEREZ 

§ 
STATE OF TEXAS § 

§ 
COUNTY OF DALLAS § 

BEFORE ME, the undersigned Notary Public, on this day personally appeared Agustin 

M. Perez, who, being by me duly sworn on oath deposed and said: 

1. My name is Agustin M. Perez, I am over the age of 18 years and am fully 

competent to testify to the matters stated in this affidavit. I have personal !mow ledge of the facts 

and statements contained in this affidavit and each of them is true and correct. 

2. I am in all things competent to make oath of the facts stated in this affidavit. 

3. I am a licensed Texas Private Investigator working with Verasys L.L.C., a Global 

Intelligence and Consulting Firm based in Miami, Florida. 

4. I am a person wholly disinterested in the cause described in the attached 

docwnents, and I am not related by blood or marriage to any of the parties to this suit. 

5. On September 22, 2004, I was assigned to serve process in cause No. CA 03-5045 

AI, styled Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. lnc01porated, In the 

Fifteenth Judicial Circuit In and For Pah11 Beach County, Florida. 

6. I was instructed to attempt service on witness, Donald R. Uzzi, at 4201 Lomo 

Alto Drive, Unit 307, Highland Park, Texas, 75219-1515, which is the witness's usual place of 

abode. 

16div-009674



7. I made over 17 attempts to obtain personal service of process on the witness, 

Donald R. Uzzi, at 4201 Lomo Alto Drive, Unit 307, Highland Park, Texas, the witness's usual 

place of abode, on the following dates: September 27, 2004, September 28, 2004, September 30, 

2004, October I, 2004, October 2, 2004, October 4, 2004, October 15, 2004, October 21, 2004, 

October 22, 2004, November 30, 2004, December 17, 2004, December 18, 2004, December 20, 

2004, December 22, 2004, December 27, 2004, December 28, 2004, and January 3, 2005. 

8. In addition to my attempts to obtain personal service of process, I directed an 

associate to attempt service of process on: November 22, 2004, November 23, 2004, December 

22, 2004, and December 28, 2004. Upon information and belief, these attempts occurred but 

were unsuccessful. 

9. Further, on December 1, 2004, I contacted the Office of Constable Rick 

Richardson, Precinct 3, Dallas County, and requested that his office attempt service of the 

subpoena. I provided Constable Richardson's office with a valid subpoena and, upon 

information and belief, his office made several unsuccessful attempts. 

10. On October 5, 2004, I spoke with Meaghan Uzzi, the witness's daughter, near her 

high school. Ms. Uzzi infom1ed me that she knew someone was trying to reach her father, but 

she was told by her mother not to answer the phone. She explained that her father was out of 

town at their summer home for some reason, but her parents had purposely kept her in the dark 

about why someone was trying to reach him. I asked if she would contact her father for me and 

provided my business card. 

11. Despite Ms. Uzzi's statement that the family was purposely not answering the 

phone, I tried to reach the witness, Donald R. Uzzi, by telephone on the following dates: October 

2 
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18, 2004, October 22, 2004, and December 18, 2004. On each occasion the call was answered 

by a machine. 

12. On December 6, 2004, I spoke with the property manager for the witness's 

apartment. During this conversation the property manager revealed that Meaghan Uzzi, the 

witness's daughter, had told the property manager that her father was in hiding. 

13. On the dates listed in Paragraph 7, I attempted service at the witness's usual place 

of abode and either buzzed the intercom or entered the complex and rang the doorbell. On all 

but one occasion, my efforts to contact the occupants were met with silence and no one answered 

the door. On December 17, 2004, I made a service attempt where the door was answered by 

Sally Hummel-Uzzi, the witness's legal spouse, but I was informed that the witness, Donald R. 

Uzzi, was not at home. 

14. I have left my business card with a note to call me on two occasions (October 5, 

2004, and November 30, 2004), but received no response. 

15. The foregoing attempts to obtain personal service on witness, Donald R. Uzzi, 

have been unsuccessful to date. I advised defendant Morgan Stanley & Co. Incorporated's 

attorney of my attempts, and he requested that I provide an affidavit detailing my service 

attempts. 

16. I believe that the witness, Donald R. Uzzi, will be given effective notice of this 

deposition by serving a true copy of the subpoena on anyone over 16 years of age at 4201 Lomo 

Alto Drive, Unit 307, Highland Park, Texas, the witness's usual place of abode, or by attaching it 

to the door at the above address, pursuant to the provisions of Texas Rules of Civil Procedure. 
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c����� 
SUBSCRIBED AND SWORN TO BEFO on the;J/!aay of January,� to 

certify which witness my hand and official seal. 

PEGGY CURRY 
Notary Public, State of Texas 

My Commission Expires 
February 11, 2008 

4 

Notary Public in and for the State of Texas 
kf y commission expires: 

U_Ol - I ( , 20 V°i? 
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#230580/mep 

COLEMAN (PARENT) HOLDINGS INC.� 
Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC. 
Defendant. 

@001/002 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, lN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

COLEMAN (PARENT) HOLDINGS INC. hereby gives notice of the filing of 

COLEMAN (PARENT) HOLDINGS INC.'S Supplemental Appendix to Coleman (Parent) 

Holdings Inc. 's Summary Judgment Filing Volumes 1-8, Filed under Seal on this date, 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attache · this · �-d of \J f1-� , 
2005. 

AR A 
E ori Bar No.: 169440 

e cy Denney Scarola 
amhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (S6I) 686-6300 
Fax: (561) 684-5815 
Attomeys for Plaintiffs 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Notice Of Filing Pleading Under Seal 
Case No.: 2003 CA 005045 Al 

Joseph lanno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
BrC!tt McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One TBM Plaza 
Suite 4400 
Chicago, IL 6061 I 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen 
Todd & Evans, P.L.L.C. 

Sumner Square 
1615 M. Street, N.W. #400 
Washington, DC 20036-3206 

COUNSEL LIST 

2 

141002/002 

16div-009679



... -- ....... 

#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC. 
Defendant. 

141001/002 

IN TIIE CIRCUIT COURT OF TIIE 
FIFTEENTH nJDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

COLEMAN (PARENT) HOLDINGS INC. hereby gives notice of the filing of 

COLEMAN (PARENT) HOLDINGS INC.'S Response to Morgan Stanley's.Proposed Findings 

of Fact and Conclusions of Law In Support of Its Motion for Summary Judgment, Filed under 

Seal on this date. 

JACK .SCAROLA .. 
,. ' 

Florida Bat No.: 169440 
Seat�y�Oenney Scarola 
:e'afuhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5815 
Attorneys for Plaintiffs 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Notice Of Filing Pleading Under Seal 
Case No.: 2003 CA 005045 AI 

Joseph lanno, Jr., Esquire 
Ca.rlton Fields, et al. 
222 Lakeview Avenue 

Suitel400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 

Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

· Jerold S, Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen 

Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. #400 
Washington, DC 20036-3206 

COUNSEL LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

COLEMAN (PARENT) HOLDINGS INC. 'S 
RESPONSE TO MORGAN STANLEY'S MOTION TO COMPEL 

A "BEITER', ANSWER TO INTERROGATORY NO. 2 OF 

MORGAN STANLEY'S FIFTH SET OF INTERROGATORIES 

Morgan Stanley once again has challenged CPH's answer to Interrogatory No. 2 in its 

Fifth Set of Interrogatories - contending that CPH should be required to provide a "better" 

answer than the one provided pursuant to this Court's December 15 Order. CPH has complied 

with this Court's directions and should not be required to answer Interrogatory No. 2 again 

notwithstanding the supposed "deficiencies" identified by Morgan Stanley. 

First, Morgan Stanley twice complains (ilil 5, 9) that the amended response is inadequate 

because it refers to deposition testimony, without providing page and line designations. Had 

Morgan Stanley raised th.is issue with CPH in a discovery conference before filing its motion -

which Morgan Stanley did not do - the matter would have been resolved without further motion 

practice. In any event, to avoid additional unnecessary proceedings on this issue, CPH hereby 

provides the following page and line designations for the depositions referenced in the amended 

response: 

James Maher Deposition: Pages 353:25-356:7, 357:19-358:9 

William Nesbitt Deposition: Pages 43l:14-433:24, 441 :17-23, 442:24-443:7 

Ronald Perelman Deposition: Pages 129:24-130:10, 131:19-132:9, 133:18-

134:12, 135:8�136:25, 137:16-139:10 
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Paul Shapiro Deposition: 

Barry Schwartz Deposition: 

Pages 140:24-141:15, 142:24-144:12 

Pages 185:22-186:8, 186:17-20 

Howard Gittis Deposition; Pages 105:24·106:22, 107:1-8 

Donald Drapkin Deposition: Pages 120:5-122:18 

� 0 02/007 

Second, Morgan Stanley complains (at, 6) that the amended response refers to Gordon 

Rich, the senior Credit Suisse First Boston investment banker who worked with Coleman on the 

transaction. Morgan Stanley insists that references to Mr. Rich must be "removed'' unless CPH 

can confirm whether Mr. Rich had conversations with Morgan Stanley regarding the March 19 

press release. As stated in the amended response, however, Mr. Rich is deceased. Morgan 

Stanley cites no authority for the proposition that references to individuals in interrogatories 

must be "removed'' if their roles cannot be verified due to their death. 

Third� Morgan Stanley claims (at ii 7) that the amended response "indefinitely refers" to 

communications with William Nesbitt, without providing adequate details about those 

communications. Morgan Stanley apparently is referring to the portion of the amended response 

wh1ch states that Mr. Nesbitt ''examined analyst reaction to the March 19, 1998 press release and 

advised representatives of CPH and Coleman that analysts were reporting the same information 

that those individuals recall was provided directly to CPH and Coleman by Sunbeam and 

Morgan Stanley." See MS Mot. Ex.Bat 2. Mr. Nesbitt testified at his deposition that when he 

canvassed analyst reactions to the March 19 press release, he initially "canvassed the institutional 

research community electronically" and "gathered whatever was available on the wire for our 

benefit to see what their response was to this release." See Ex. A at 433:5-15. Mr. Nesbitt thus 

learned of analyst reaction from his electronic database search. Mr. Nesbitt also testified that 

after he conducted that search, he later spoke to analysts directly. Mr. Nesbitt did not recall 

further details concerning those conversations. See id. 

2 
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Although Morgan Stanley complains (at �ii 4, 8) about the generality of the descriptions 

of the identified conversations concerning the March 19 press release, that complaint is not well-

taken. CPH has complied with this Court's direction in its December 15 Order. For the 

foregoing reasons, CPH respectfully requests that this Court deny Morgan Stanley's motion to 

compel a "better" answer to Interrogatory No. 2 in Morgan Stanley's Fifth Set of Interrogatories. 

Dated: January 11, 2005 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

#11967ii5 

Respectfully submitted, 

COLE��NT) HOI.pING� .INC. 
;• I fj,' 1' / . I / 

,. I r 
l By: ( .- ·0--·C 4--

0ne of Its Attorneys 

John Scarola 
SEAACY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach. Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and CoJTect copy of the foregoing has been furnished by 
r1\-.-"' 

Fax and Federal Express to all counsel on the attached list on this 
� 

.Jrul/ ,200�. 

I I 1 day of 

__ ........,_ 
,./'" ) ,,. (· / .. 

.- .' /c· �-l c . 
., 
.. · 

/ 

,,,,.. 

l r,..... ... .... ...-. t.' ( <...-..e�· 
JOHN>SCAROLA 
Flond� Bar No.: 169440 
S��cy Denney Scarola 
iB"amhart& Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 1 5th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C_ Hansen, Esq_ 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

� 005/007 

COUNSEL LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC .• 

Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S 
MOTION FOR TEMPORARY RELIEF FROM 

PROVISION IN SEPTEMBER 15, 2004 ORDER 

Coleman (Parent) Holdings Inc. ( .. CPH") respectfully requests that this Court grant CPH 

temporary relief from rhe provision in the Court,s September 15, 2004 Order requiring the 

parties to simultaneously file redacted and unredacted versions of pleadings. In support of this 

motion, CPH states as follows: 

1. On January IO, 2005, CPH is filing a voluminous response to Morgan Stanley's 

proposed findings of fact and conclusions of law and the supporting materials for that response 

are contained in a multi-volume appendix . Because those filings contain documents that have 

been designated as confidencial, CPH is filing those docwnents under sea]. 

2. l_{nder this Court's September 15 Order, a redacted version of these filings also is 

to be filed. But given the vast amount of materials involved, and the short amount of time in 

which CPH has had to prepare its summary judgment filings, CPH respectfully requests that this 

Court temporarily relieve it of that obligation. CPH also requests this relief because many of the 

documents that are designated as confidential probably need not be, and thus, it would be more 

efficient to file the redacted version after this Court resolves any confidentiality disputes to 

which the parties cannot reach agreement. 

For the foregoing reasons, CPH respectfully requests temporary relief from the provision 
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of the Court's September 15 Order requiring the filing of a redacted version of CPH's response 

to Morgan Stanley's proposed findings and supporting materials, until after any confidentiality 

disputes concerning those papers are resolved by this Court. 

Dated: January ll , 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

Ill ll)Jl)04 

Respectfully submirted, 

T)HOLDINGS 

By:�::::::::=-..L.-/.=.U,���...::::::z::::!:::::::!:!::::.:��--
John Sc 
SEAR DENNEYSCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

2 

16div-009688



Vl(ll(<'.VV:J J:J . Vtl t-111\ 141003/004 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on th.is �ay of 

. ,_fu� , 2005 . 

.J 

Sea Y, enney Scarola 
art & Shipley, P.A. 

21 9 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684·5816 
Attorneys for Coleman(Parent)Holdings Inc. 
and MacAndrews & Forbes Holdings, Inc. 
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Joseph Ianno, Jr,, Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
:Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

� 004/004 

COUNSEL LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

---------------
I 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON DEFENDANT'S MOTION TO STAY PROCEEDINGS PENDING 

APPEAL 

THIS CAUSE came before the Court January 11, 2005 on Defendant's Motion to 

Stay Proceedings Pending Appeal, with both counsel present. Based on the proceedings 

before the Comi, it is 

ORDERED AND ADJUDGED that Defendant's Motion to Stay Proceedings Pending 

Appeal is Denied, without prejudice to renewal if the appellate court issues an order to show 

cause, and without prejudice to Plaintiffs right to continue to oppose a stay. 

DONE AND ORDERED in West Palm Beach, each County, Florida this //-
day of January, 2005. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

65 5 15th Street, NW, Suite 1200 

Washington DC 20005 

ELIZABETH T. MAASS 

Circuit Court Judge 
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John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, Il 60611 

Rebecca Beynon, Esq. 

Sumner Square 

1615 M Street, NW, Suite 400 

Washington, DC 20036 
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IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 

AGREED ORDER GRANTING VERIFIED MOTION 

TO ADMIT JEFFREY S. DAVIDSON, PRO HAC VICE 

THIS CAUSE having come before the Court upon Morgan Stanley & Co. 

Incorporated's Verified Motion to Admit Jeffrey S. Davidson Pro Hae Vice, and the 

Court having been advised of an agreement of the parties, and being otherwise fully 

advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

Morgan Stanley & Co. Incorporated's Verified Motion to Admit Jeffrey S. 

Davidson Pro Hae Vice is GRANTED. Mr. Davidson is admitted for the purpose of this 

case)rA f� "\ � � .> f.e.-. 

DONE AND ORDERED in West Palm Beac , alm Beach County, Florida this 

\'d' day of January, 2005. 

WPB#576507.4 

LIZABETH T. MAASS 
Circuit Court Judge 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 

KIRKLAND & ELLIS LLP 

655 15th Street, N.W. - Suite 1200 

Washington, D.C. 20005 

James M. Webster, III 
Rebecca Beynon 
Mark C. Hansen 

KELLOGG, HUBER, et al. 

Sumner Square, Suite 400 

1615 M. Street, N.W. 
Washington, D.C. 20036-3206 

Jack Scarola 

SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy 

JENNER & BLOCK, LLC 

One IBM Plaza 
Suite 4400 

Chicago, Illinois 60611 

WPB#576507.4 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews & Forbes, Case No: CA 03-5165 AI 
Order Granting Motion to Admit James M. Webster, III, Pro Hae Vice 

Page 2 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INC., 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S 

MOTION TO COMPEL PRODUCTION OF 

COLEMAN (PARENT) HOLDINGS INC.'S TRIAL EXHIBITS 

Defendant, Morgan Stanley & Co. Incorporated ("Morgan Stanley"), by and through its 

undersigned attorneys, respectfully requests that this Court enter an order compelling Coleman 

(Parent) Holdings Inc. ("CPH") to provide a copy of its trial exhibits to Morgan Stanley. In 

support of this Motion, Morgan Stanley states as follows: 

1. This Court entered an Order Concerning Pretrial Schedule and Following Case 

Management Conference ("Order") on October 14, 2004. The Order requires the parties to 

exchange their Trial Exhibits on January 10, 2005 (emphasis added). A copy of the Order is 

attached as Exhibit "A." 

2. Morgan Stanley provided a copy of all of its trial exhibits to CPH via overnight 

courier on January 10, 2005. 

3. Counsel for CPH advised Morgan Stanley that it does not believe it should be 

subjected to the time and expense of providing all of its trial exhibits to Morgan Stanley, and 

that it will only provide copies of trial exhibits that are not Bates-labeled, deposition exhibits, 

WPB#588313. l 
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pleadings and discovery responses, or expert reports. A copy of Michael Brody's 

correspondence to Thomas Clare regarding production of CPH's trial exhibits is attached as 

Exhibit "B." 

4. Counsel for CPH argues that because Morgan Stanley did not provide copies of 

depositions filed in connection with its Motion for Summary Judgment to CPH, CPH has no 

obligation to provide all of its exhibits for trial to Morgan Stanley. The documents that 

counsel for CPH refers to were deposition transcripts, filed with the Court under a Notice of 

Filing. Morgan Stanley served the Notice of Filing on counsel for CPH and made the 

transcripts available for inspection and copying if CPH so desired. CPH chose not to inspect 

or copy the transcripts. Since the depositions are either original or certified copies that are 

already in CPH's possession, there was no need to incur the expense of copying those 

depositions. 

5. However, trial exhibits are very different from depositions. Morgan Stanley is 

entitled, at the very least, to have CPH's actual trial exhibits exchanged pursuant to this 

Court's order. The trial exhibits may differ from the originally produced exhibit. For example, 

the exhibits could be highlighted, enlarged, enhanced, redacted, or altered, and under such 

circumstances a lack of access to CPH's trial exhibits will prejudice Morgan Stanley. 

Furthermore, this Court has ordered CPH to exchange its trial exhibits with Morgan Stanley. 

6. A court may preclude presentation of a party's trial exhibits where the party fails 

to exchange those exhibits with opposing counsel. Ham v. Dunmire, 2004 WL 2973857, *6 

(Fla. 2004) (noting that court has discretion to "exercise sanctions as a means to discourage 

stonewalling between opposing counsel and assure compliance with court orders"). 

WPB#588313.l 2 
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WHEREFORE, Morgan Stanley respectfully requests that this Court enter an order 

compelling CPH to provide a copy of its trial exhibits to Morgan Stanley and award such other 

and further relief as is just and proper. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

� 
all counsel of record on the attached service list by facsimile and Federal Express on this Id.-
day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FIGEL, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for 
Morgan Stanley & Co. Incorporated 
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CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SIDPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

Lorie M. Gleim 
GREENBERG TRAURIG, PA 

777 South Flagler Drive 
Suite 300 East 
West Palm Beach, Florida 33401 

WPB#588313.l 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STANLEY SENIOR FUNDING, INC., 
Plaintiff(s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC .. , 
Defendant( s ). 

ORDER CONCERNING PRETRIAL SCHEDULE AND FOLLOWING CASE 

MANAGEMENT CONFERENCE 

THIS CAUSE came before the Court October 14, 2004 for a 
_
case management 

conference, with all parties well represented by counsel. Based on the proceedings before 

the Court, it is 

ORDERED AND ADJUDGED that objections to all discovery served on or after 

October 14, 2004 shall be served within 14 days. It is further 

ORDERED AND ADJUDGED that this action is specially set for jury trial 

commencing February 18, 2004. It is further 

ORDERED AND ADJUDGED that the proceedings relating to �ummary judgment 

will take place on the following schedule: 

Summary Judgment Briefs 

Summary Judgment Response Briefs 

December 6, 2004 

December 17, 2004 
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Summary Judgment Replies 

Summary Judgment Hearing 

It is further 

December 31, 2004 

January 21, 2005 

ORDERED AND ADJUDGED that the proceedings relating to mediation will take 

place on the following schedule: 

Mediator Selected 

Mediation 

It is further 

December 1, 2004 

January 24, 2005 

ORDERED AND ADJUDGED that the proceedings relating to expert discovery will 

take place on the following schedule: 

Initial Expert Disclosures 

Responsive Expert Disclosures 

· Rebuttal Expert Disclosures 

Depositions of Experts 

December 1, 2004 

December 13, 2004 

December 20, 2004 

December 21, 2004 - January 7, 2005 

The parties agree, and the Court orders, that expert witness disclosures shall include: 

(a) the name and business address of the witness; (b) the subject matter about which the 

expert will testify; (c) the substance of the facts and opinions to which the expert.will testify; 

( d) a summary of the grounds for each opinion; ( e) a copy of any written reports issued by 

the expert regarding this case; (f) a copy of the expert's curriculum vitae; (g) a list of all 

cases in which the expert has testified during the past five years; (h) a list of all produced 

documents relied on by the expert; and (i) copies of all non-produced documents relied on 

by the expert. Expert witnesses will not be permitted to testify as to opinions, or the bases 

therefore, unless the opinions or bases were disclosed with particularity in accordance with 

this Order. It is further 

ORDERED AND ADJUDGED that the remaining pretrial proceedings will take 

place on the following schedule: 

Supplemental Interrogatory Responses Due December 24, 2004 

Page -2-
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Completion of Fact Discovery 

Deposition Designations Exchanged-Fact Witnesses 

. Deposition Designations Exchanged-Expert Witnesses 

Deposition Counter-Designations and Initial Objections 
Exchanged-Fact Witnesses 

Deposition. Counter-Designations and Initial Objections 
Exchanged-Expert Witness 

Motions in Limine 

Witness Lists and Trial Exhibits Exchanged 

Motion in Limine Oppositions 

Objections to Counter-Designations Exchanged
Fact Witnesses 

Objections to Counter-Designations Exchanged
Expert Witnesses 

Meet-and-Confer re: Deposition Designations 

Joint Pretrial Stipulation (in the form directed 
by the Court's Uniform Pretrial Procedure) 

Deposition Designations, Counter-Designations, 
and Objections to Designations and Counter
Designations Provided to the Court 

Pretrial Conference (3 days) 

Final Pretrial Conference 

Jury Instructions and Verdict Forms Exchanged 

Initial Jury Screening 

Jury Trial Begins (15 trial days) 

November 24, 2004 

December 20, 2004 

January 14, 2004 

January 17, 2005 

January 21, 2005 

January 10, 2005 

January 10, 2005 

January 18, 2005 

\ January 24, 2005 

January 28, 2005 

February 4, 2005 

February 9, 2005 

February 11, 2005 

February 14, 15, and 16, 2004 

February 17, 2005 

February 18, 2005 

February 18, 2005 

February 22, 2005 

The Court will receive objections to instructions and verdict forms, and the parties' 

Page -3-
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counter-instructions on a date to be determined during trial. It is further 

ORDERED AND ADJUDGED that hearing on Motions in Limine and objections to 

deposition designations set December 20 - 22, 2004 is canceled, to be reset after the 

deadlines established by this Order. 

DONE AND ORDERED in West Palm B 
,,,.,,.... 

alm Beach County, Florida this i:1_ 
day of October, 2004. 

copies furnjshed: 
Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

·John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, II 60611 

Circuit. Court Judge 

Page-4-
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TO 912028795200-�41198 P.02/03 

January 10, 2005 

By Telecopy 

Thomas A. Clare, Esq. 
Zhonette Brown, Esq. 
KIRKLAND & ELLIS LLP 
65 5 Fifteenth Street, N. W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Tom and Zhonette: 

..JENNER&BLOCK 

Jenner & Block l.IJ' 
. One IBM Plaza 

Chicago, I.L 60611 
Tel 312-222-g350 
wwwJcnner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-77n 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, Dt: 

I write in response to Zhonette's email of today concerning the disclosure of trial exhibits. 

We disagree with your statement that our posit ion with regard to trial exhibits is not in 
accordance with the Court's Order. As we explained to you, we are serving an exhibit list today 
that identifies most of CPH' s trial exhibits by Bates-number. CPH' s trial exhibit list also 
contains certain pleadings, expert reports, and discovery responses that both parties currently 
possess. As to those documents, CPH's trial exhibit list identi:Q.es them by date and title. We do 
not believe that CPH is required to incur the time and expense of copying deposition exhibits, 
production documents, discovery responses, and expert reports that Morgan Stanley already has 
within its possession. As we previously informed you, we are sending by Federal Express today 
(for delivery tomorrow) copies of all documents contained on our exhibit list that are neither 
Bates-labeled documents, prior deposition exhibits, pleadings and discovery responses from this 
case, nor expert reports served in connection with the present matter. Further, if there is any 
confusion about the identity of particular documents disclosed on our exhibit list, we stand ready 
to clear up any confusion. 

CPH's position is particularly appropriate given Morgan Stanley's recent refusal to provide us 
with copies of documents that it filed in connection with its motion for summary judgment. See 
J. Ianno email to M. Brody dated 12/30/2004 (stating that "[i}fyou insist on copies of docwnents 
that are already in your possession, please arrange for a copy service to pick up the documents 
for copying"). Indeed, Mr. Ianno informed us that we would have to pay approximately $2,000 
if we wanted copies of materials that Morgan Stanley filed with the Court. 

CHJCAGO_l 19892S_I 
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JHN-1�-���� lb=l� FROM JENNER AND BLOCK LLP 

Thomas A. Clare. Esq. 
Zhonette Brown, Esq. 
January 10, 2005 
Page2 

TO 912028795200�-41198 P.03/03 

Therefore, CPH stands by i ts decision to supply Morgan Stanley only with copies of trial exhibits 
that it does not already have within its possession. 

Very truly yours, 

�7.� 
Michael T. Brody f 

cc: Joseph lanno, Esq. (by telecopy) 
John Scarola, Esq. ,(by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAGO_l 198925_1 

TOTAL P.03 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INC., 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S 

MOTION FOR PROTECTIVE ORDER 

Defendant Morgan Stanley & Co. Incorporated ("Morgan Stanley") requests that this 

Court enter a Protective Order pursuant to Fla. R. Civ. P. 1.280(c) concerning the Notice of 

Talcing Videotaped Deposition of a Morgan Stanley representative concerning punitive damages. 

In support of this Motion, Morgan Stanley states as follows: 

1. On January 4, 2005, Coleman (Parent) Holdings Inc., ("CPR") served its 

Amended Notice of Talcing Videotaped Deposition of a Morgan Stanley representative to 

testify as to Morgan Stanley's net worth, income, revenue, profits, losses, and global holdings 

for each fiscal year between and including 1998 - 2004 ("Topic 2"). Additionally, the 

deponent is to testify as to Morgan Stanley's ability to satisfy a punitive damages judgment 

("Topic 3"). A copy of the deposition notice is attached hereto as Exhibit "A." 

2. This Court has previously ruled that a Morgan Stanley representative may testify 

on Topic 2. A copy of the Court's Order is attached as Exhibit "B." 

3. The scope of Topic 3 is vague, overbroad, and not reasonably calculated to lead to 

the discovery of admissible evidence. Morgan Stanley is unable to designate a representative 

WPB#588342.1 
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who can testify as to their ability to satisfy a punitive damages judgment when it is impossible 

to determine what a punitive damage judgment, if it is even awarded, might be. A deponent 

cannot testify as to Morgan Stanley's ability to satisfy a potential judgment without an 

indication of, inter alia, the amount of the judgment, the date of the judgment, the terms of the 

judgment, and the scope of the judgment. 

4. Morgan Stanley also requests that this Court eliminate Topic 2 from the 

deposition notice. Since the hearing in early December, Morgan Stanley has produced its 

financial information. Morgan Stanley has stipulated to the admissibility of the documents 

subject to certain objections, such as relevance, motions in limine, and the pending petition for 

writ of certiorari. To require a deponent to testify as to matters contained within the documents 

would subject Morgan Stanley to annoyance, harassment and unnecessary expense. 

WHEREFORE, Morgan Stanley respectfully requests that this Court enter Protective 

Order pursuant to Fla. R. Civ. P. l.280(c) concerning the Notice of Ta1cing Videotaped 

Deposition of a Morgan Stanley representative concerning punitive damages, and award such 

other and further relief as is just and proper. 

WPB#588342. l 2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

� 
all counsel of record on the attached service list by facsimile and Federal Express on this (J ..--

day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FIGEL, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for 
Morgan Stanley & Co. Incorporated 

WPB#588342. l 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

3 

Jose h Ianno, Jr. 
Florida Bar No. 655351 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 6061 1 

Lorie M; Gleim 
GREENBERG TRAURIG, PA 

777 South Flagler Drive 
Suite 300 East 
West Palm Beach, Florida 33401 

WPB#588342. l 

SERVICE LIST 
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J t:NNl::k'. & BLOCK 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., lNC., 
Defendant. 

3125270484 P.03/0E. 

IN THE FlFTEENTII JUDICIAL CIRCUIT 
1N AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: · Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 · 

Joseph Janno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& Ev ANS, P .L.L.C. 
Swnner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

.,LEASE TAKE NOTICE that Coleman (Parent) Holdings Inc. will take the deposition 
upon oral examination of the following party pursuant to Florida Rule of Civil Procedure 1.310 
on the dates set forth below: 

DEPONENT 

Morgan Stanley & Co., Inc. on topics 
identified on Exhibit A. 

DATE AND TIME 
January 17, 2005 at 9:30 a.m. 

The deposition will be conducted at Esquire Deposition Services, 216 E. 45th Street, 8th 
floor, New York, New York 10017. The deposition will be recorded by videotape and 
stenographic means. The videographer will be Esquire Deposition Services. The deposition will 
be taken before a person authorized to administer oaths and will continue day to day until 
completed. 

With respect to the deposition identified above, please designate one or more officers, 
directors, managing agents, or other persons to testify on your behalf and state the matters on 
which each person designated will testify. 
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Jt:.NNt:.t< <S. J::ILU(.;K 3125270484 P.04/06 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and mail to all counsel on the attached Service List this 4th day of January 2005. 

Dated: January 4, 2005 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS lNC. 

B�� 
One oflts Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beac� Florida 33409 
(561) 686-6300 

-2-
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Jl::NNl::t< � 1::1LUCK 

SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & EV ANS, P .L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP . 

655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

3125270484 
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.J t::NNt::t< IS. !::!LUCK 3125270484 P.06/1:2)6 

Exhibit A 

CORPORATE DEPOSITION TOPICS 

l. The authenticity, source, use, creation, maintenance and business purpose of documents 
responsive to Coleman (Parent) Holdings Inc. 's Seventh Request for Production of Documents. 

2. Morgan Stanley & Co. 's net worth, income, revenue, profits, losses, cash flow, and 
global holdings for each fiscal year between and including 2003-2004. 

3. Morgan Stanley & Co.' s ability to satisfy a punitive damages judgment. 

TOTAL P.06 
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COLEMAN (PARENT) HOLbINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON DEFENDANT MORGAN STANLEY & CO., INC.'S MOTION FOR 
_PROTECTIVE ORDER 

THIS CAUSE came before the Court December 3, 2004 on Defendant Morgan 

Stanley & Co., Inc.'s Motion for Protective Order, with all counsel present. Based on the 

proceedings before the Court; it is 

ORDERED AND ADJUDGED that paragraphs I and II of Defendant Morgan 

Stanley & Co., Inc.'s Motion for Protective Order are Denied, as moot. It is further 

ORDERED AND ADJUDGED that paragraph III of Defendant Morgan Stanley & 

Co., Inc.'s Motion for Protective Order is Denied, except as modified by the Court's 

December 3, 2004 Order on Coleman (Parept) Holdings, Inc. 's Motion for a Finding of 

Contempt and for Other Relief due to Morgan Stanley's Disregard of Court Order. It is 

further 

ORDERED AND ADJUDGED that paragraph IV of Defendant Morgan Stanley & 

Co., Inc.'s Motion for Protective Order is Denied. 

DONE AND ORDERED in West Palm Bea , alm Beach County, Florida this �-

day of December, 2004. 

ELIZABETH T. MAASS 
Circuit Court Judge 
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copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005. 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One· IBM Plaza, Suite 4400 
Chicago, Il 60611 
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IN THE CIR.CUil' COURT OF THE 
FlFTEENTH n.JDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC .• 

Plaintiff, 

v, CASE NO: CA 03-5045 Al 

MORGAN STANLEY & CO., INC., 

Defendant. 

NOTICE OF BEARING 

NOTICE IS HEREBY GIVEN that a hearing has been set in the above-styled case as 

follows: 

DATE: 

TIME: 

PLACE: 

BEFORE: 

CONCERNING: 

January 19, 2005 

8:45 a.m. 

Pahn Beach County Courthouse.. Courtroom l lA 
205 North Dixie Highway 
West Pahn Beach, Florida 33401 

Judge Elizabeth T. Maass 

Morgan Stanley's Motion for Protective Order 

Morgan Stanley's Motion to Compel Production of 
Coleman's Trial Exhibits 

Morgan Stanley's Motion to Strike Coleman1s Response to 

Morgan Stanley's Proposed Findings of Fact and 
Conclusions of Law in Support of its Motion for Summary 
Judgment 

KINDLY GOVERN YOURSELVES ACCORDINGLY. 

WPB#S71076.29 
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Coleman v. Morgan Stanley 
Case No: 03.CA-005045 AI 

Notice of Hearing 
Page2 

The undersigned. counsel hereby certifies that a good faith attempt to resolve the issnes 
contained in the foregoing motions or matters will be made with opposing counsel prior to 
hearing on these matters on the Court's Motion Calendar. 

If you are a person with a disability who needs any accommodation in order to participate in this proccedin& you iU'e 

entitlecl, at no cos1S to you, to the provision of certain assistance. Please contact the ADA Coordmator m the 
Adminis'lrativc Office of the Court, l'alm Beach County Courthouse. 205 North Dixie Highway, Room 5.2500, West 
Palm Beach. Florida 33401; telephone number (561) 355-2431 within two (2) working days of yow rccelpt of this 
notice; if you are hearing or voii;e impaired, call l-800-955·8771. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and conect copy of the foregoing has been furnished to 

all counsel of record on the attached s�ce list by fa.cslinile and Federal Express on this /Z. "1A 

day ofJanuary, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
JamesM. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FIGEL, P.L.L.C. 
1615 M Stteet, N.W., Suite400 
Washington, D.C. 20036 
Telephone: (202) 326r 7900 
Facsimile: (202) 326-7999 

WPB#S71076.29 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach. FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: �j,, � /!_  
Joseph Ianno, Jr. r 
Florida Bar No. 655351 '7tl'9�J 

Counsel for Morgan Stanley & Co. Incorporated 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SIDPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Pabn Beach, FL 33409-

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#57 l076.29 
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Coleman v. Morgan Stanley 
Case No: 03-CA--005045 Al 

Notice ofHearing 
Page3 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INC., 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S MOTION 
TO STRIKE COLEMAN (PARENT) HOLDINGS INC.'S 

RESPONSE TO MORGAN STANLEY & CO. INCORPORATED'S PROPOSED 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT 

Defendant, Morgan Stanley & Co. Incorporated ("Morgan Stanley''), by and through its 

undersigned attorneys, pursuant to Fla. R. Civ. P. 1.080, respectfully requests that this Court 

enter an order striking Coleman (Parent) Holdings, Inc. 's ('.'CPH") Response to Morgan Stanley 

& Co. Incorporated's Proposed Findings of Fact and Conclusions of Law in Support of its 

Motion for Summary Judgment ("Response"). In support of this Motion, Morgan Stanley states 

as follows: 

1. Morgan Stanley filed its Proposed Findings of Fact and Conclusions of Law in 

Support of its Motion for Summary Judgment ("Proposed Findings") on December 10, 2004. 

On December 22, 2004, CPH filed its Motion for Extension of Time to respond to Morgan 

Stanley's Proposed Findings. This Court, on January 4, 2005, entered an Order granting 

CPH's Motion for an Extension of Time, allowing CPH "until January 10, 2005, to serve by 

facsimile transmission or hand delivery its response to those portions of Defendant's Motion 
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for Summary Judgment which Plaintiff contends asserts facts not necessary to the motion or 

underlying claims." The Order also provides that Morgan Stanley must serve its reply to 

CPH's Response on January 17, 2005. A copy of the Order is attached as Exhibit "A." 

2. Despite having a full 30 days to respond, CPH served its 246 page Response via 

facsimile after 8:00 p.m. on January 10, 2005. A proof of receipt of transmission attached as 

Exhibit "B." 

3. "Facsimile service occurs when transmission is complete. Service by delivery 

after 5:00 p.m. shall be deemed to have been made on the next day." Fla. R. Civ. P. l .080(b). 

Service of CPH's Response was not made on January 10, 2005 as ordered by this Court but 

instead was served the next day, on January 11, 2005. 

4. CPH's Response is 246 pages long. It is impossible for Morgan Stanley to 

formulate an appropriate reply to CPH's overly-lengthy Response in the four business days 

remaining before Morgan Stanley must file its timely reply. The fact that CPR filed its 

Response a day late prejudices Morgan Stanley, depletes Morgan Stanley's time to reply, and 

wastes valuable judicial resources. 

WHEREFORE, Morgan Stanley respectfully requests that this Court enter an order 

striking Coleman (Parent) Holdings, Inc. 's ("CPH") Response to Morgan Stanley & Co. 

Incorporated's Proposed Findings of Fact and Conclusions of Law in Support of its Motion for 

Summary Judgment and such further relief as is just and proper. 

WPB#588312.I 2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 
� 

all counsel of record on the attached service list by facsimile and Federal Express on this I ff ---
day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
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Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 
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KELLOGG, HUBER, HANSEN, 
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Sumner Square 
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Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 
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Facsimile: (561) 659-7368 
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#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant, 

��������������-/ 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 
vs. 
MACANDREWS & FORBES HOLDINGS, INC., 

Defendant, 

IN TIIE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No;"CA 03-5045 AI 

Case No. CA 03-5165 AI 

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S 
MOTION F<?R EXTENSION OF TlME IN WHICH TO RESPOND TO MORGAN 

STANLEY & CO., INC.'S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF 
LAW IN SUPPORT OF ITS MOTION FOR SUMMARY .'.JUDGMENT 

THIS CAUSE having come to be considered upon Coleman (Parent) Holdings Inc.'s 
' I 

Motion for Extension of Time in Which to Respond to Morgan Stanley & Co., Inc.'s Proposed 

Findings of Fact and Conclusions of Law in Support of Its Motion for Slimmary Judgment, and 

the Court having reviewed the file and being fully advised in the premises, it is hereby, 

ORDERED and ADJUDGED:� d\o\\- .'> J(:fo .. ,J�J 1• - � • j'\pv=t' 0 NJ( 

�� rlr--· \a,i)O()S-Q � �!Jc'i,\�,.U d\�.._....:.-:... ""��\'-

DONE AND ORDERED at West Palm Beach, Palm Beach , Florida, this '1---,. � '\l'-"K per\t\� � .:1. 
day of (),_-.. , 005. , 

. 
/) 

>t"" )( (Q�� � 
..) � i'.Y'ct-- \' 

fuM� iv.I.� .,Wt!- !?\-..� � � ELIZABElH T. MAASS 
o.. <;,�S �el S v0;" V\l'.l.9-<13-1,. \-<-_ CIRCillT c_oURT JUDGE 1 y . 

-�"p�11v�b�����d�s�t� �--r�-���-� - ) 
· {OS(-'�� h.-°'-

o\J.,l\� -'"' t cC. S"� 
�'J\I'-�- � �- \',\ az>'6 I 16div-009727
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7:06 PM 1/10/2005 Transmission Record 
Received from remote ID "312 527 0484" 
Unique ID: "ADM41E2E3E45324" 
Elapsed time: 74 minutes, 50 seconds. 
Used channel 0. 
No ANidata. 
AOC: 0, 0, 0 
Resulting status code (0/352; 0/0): Success 
Pages sent: 1 - 246 

8:22 PM 1/10/2005 Print Record 
Printed on printer WPB-Pl406 in 2 minutes, 11 seconds. 
Successfully printed 246 pages (1 copy) for user ADMINISTRATOR 

8:06 AM 1/11/2005 Route Record 
Manually routed from ADMINISTRATOR 
No notes. 

8:06 AM 1/11/2005 Forward Record 
Forwarded from JRAMI to BMOJA 
No notes. 
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#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant, 

I 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 

AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S 
OBJECTIONS TO THE FILING OF THE AMENDED RESTATED ANSWER 

THIS CAUSE having come to be considered upon Coleman (Parent) Holdings Inc. 's 

Objections to the filing of the Amended Restated Answer by Morgan Stanley, and the Court 

having reviewed the file and being fully advised in the premises, it is hereby, 

day of jv- · '2005. 

ELIZABETH T. MAASS 
CIRCUIT COURT JUDGE 

Copies have been furnished to all counsel on the attached counsel list. 

16div-009730



Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 AI 

Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 

222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 

Brett McGurk 
Kirkland and Ellis 

655 15th Street, N.W., Suite 1200 

Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 

Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 

Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Jack Scarola, Esq. 

Searcy Denney Scarola Barnhart 

& Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 
I 

RESTATED AMENDED ANSWER OF MORGAN STANLEY & CO. INCORPORATED 

Defendant Morgan Stanley & Co. Incorporated ("MS & Co.") responds to 

Plaintiff Coleman (Parent) Holdings, Inc. 's ("CPH") Complaint by denying generally that MS & 

Co. engaged in any fraudulent or negligent misrepresentations, any conspiracy to defraud, that 

MS & Co. assisted Sunbeam Corporation ("Sunbeam") or any employee, director or agent of 

Sunbeam in the commission of a fraudulent scheme, or that MS & Co. otherwise defrauded CPH 

m any manner. Specifically, MS & Co. responds to CPH's allegations as follows: 

Na tu re of the Action 

1. MS & Co. denies the allegations contained in Paragraph 1. 

2. MS & Co. admits that, beginning in mid-1997, MS & Co. served as an investment 

banker for Sunbeam. MS & Co. admits that it attempted to identify a party interested in 

purchasing Sunbeam, and that those efforts were ultimately unsuccessful. MS & Co. admits that 

it recommended that Sunbeam's management consider acquiring other companies instead and 

suggested, as is common in corporate mergers and acquisitions, that Sunbeam consider, among 

other options, using Sunbeam stock as part of the consideration for such an acquisition. MS & 

Co. denies that it had any knowledge as to the accuracy of the value of Sunbeam's stock, or that 

MS & Co. knew (or even suspected) that the value of Sunbeam's stock had been "fraudulently 
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inflated." MS & Co. admits that it facilitated communications between Sunbeam and Coleman, 

but denies that it in any way "persuaded" CPH to sell its interest in Coleman. MS & Co. lacks 

sufficient knowledge or information to form a belief as to the truth of any remaining allegations 

contained in Paragraph 2 and consequently denies them. 

3. MS & Co. admits that it agreed to serve as underwriter of a $750 million 

debenture offering for Sunbeam. MS & Co. admits that, as an advisor to Sunbeam, it had access 

to certain financial documents, and further states that those same documents were made available 

to CPH during the acquisition negotiations. Further, in that regard, MS & Co. specifically 

disclaimed any independent evaluation of Sunbeam's financial records, and expressly stated that 

it relied solely on documentation and information provided by Sunbeam and Sunbeam's audited 

financial statements. MS & Co. admits that on March 18, 1998, it learned that Sunbeam' s  first 

quarter 1998 sales were "soft." Sunbeam insisted that its sales would meet expectations, but MS 

& Co. insisted that Sunbeam issue a press release to warn the market of the softening sales. 

Additionally, MS & Co. received two "comfort letters" from Sunbeam' s  auditors, Arthur 

Andersen. MS & Co. performed all of its obligations as an underwriter of Sunbeam securities. 

MS & Co. denies that it had any role in the accounting judgments described in the complaint, or 

any obligations to audit or independently examine Sunbeam's accounting records. MS & Co. 

denies that it owed any duties to CPH. MS & Co. denies that it had any independent knowledge 

as to the reasons behind Sunbeam's soft sales, that Sunbeam had a "practice of accelerating 

sales," or that it "materially misrepresent[ ed]" information to CPH. Further, MS & Co. 

specifically denies that it in any manner assisted Sunbeam in concealing its 1998 first quarter 

sales numbers in order to close the transaction. MS & Co. lacks sufficient knowledge or 
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information to form a belief as to the truth of any remaining allegations contained in Paragraph 3 

and consequently denies them. 

4. MS & Co. admits that CPH has brought this action against MS & Co. alleging 

fraudulent misrepresentation, aiding and abetting, conspiracy, and negligent misrepresentation, 

but denies that there is any merit to the suit. MS & Co. specifically denies that it made any 

fraudulent or negligent representations to CPH, that it in any way aided or abetted a fraudulent 

scheme against CPH, or that it participated in a conspiracy to defraud CPH. MS & Co. denies 

that any losses that CPH suffered resulted from fraud or any wrongful conduct on the part of MS 

& Co. MS & Co. denies the remaining allegations contained in Paragraph 4. 

5. MS & Co. admits that CPH purports to seek compensatory damages against MS 

& Co., but denies that such claim is valid, for MS & Co. denies that it was engaged in any 

wrongful conduct. MS & Co. denies the remaining allegations contained in Paragraph 5. 

Jurisdiction and Venue 

6. MS & Co. admits the allegations contained in Paragraph 6. MS & Co. further 

admits that it is incorporated in Delaware and has its principal place of business in New York. 

7. MS & Co. denies that venue is proper in this district. 

Parties and Other Key Participants 

8. MS & Co. admits that CPH represented, in negotiations with Sunbeam, that it 

owned, directly or indirectly, approximately 82% of Coleman prior to March 30, 1998. MS & 

Co. admits that on March 30, 1998, Sunbeam acquired CPH's interest in Coleman by paying 

CPH with 14.1 million shares of Sunbeam common stock and other consideration, including a 

cash payment by Sunbeam to CPH in the amount of $159,956,756.00. (See Feb. 27, 1998 

Merger Agmt. § 3 .l(a)(i) (Ex. 1).) MS & Co. lacks sufficient knowledge or information to form 
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a belief as to the truth of any remaining allegations contained in Paragraph 8 and consequently 

denies them. 

9. MS & Co. admits that it is an investment banking firm providing financial and 

securities services. MS & Co. admits that, as part of its business operations, it at times provides 

advice on mergers and acquisitions, and raises capital in equity and debt markets, depending on 

the needs of its clients. MS & Co. admits that it served as Sunbeam's investment banker for 

certain aspects of Sunbeam's acquisition of Coleman, and served as underwriter of certain 

securities issued by Sunbeam in connection with the acquisition. MS & Co. denies any 

remaining allegations contained in Paragraph 9. 

10. MS & Co. admits that Sunbeam was a publicly-traded company which 

manufactures and markets household and specialty consumer products, including outdoor 

cooking products. MS & Co. admits that Sunbeam marketed these products under several brand 

names, including Sunbeam and Oster. MS & Co. lacks sufficient knowledge or information to 

form a belief as to the truth of any remaining allegations contained in Paragraph 10 and 

consequently denies them. 

11. MS & Co. admits that Albert Dunlap had served as the Chief Executive Officer of 

Sunbeam. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of 

the allegations contained in Paragraph 11 and consequently denies them. 

12. MS & Co. admits that Russell Kersh had served as the Executive Vice President 

of Sunbeam. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth 

of the allegations contained in Paragraph 12 and consequently denies them. 

13. MS & Co. admits that Arthur Andersen LLP served as Sunbeam's auditors and 

provided independent/outside accounting services to Sunbeam. MS & Co. further admits that, 
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during the performance of its engagement, it received "comfort letters" from Arthur Andersen. 

MS & Co. never served as auditor for Sunbeam, and never provided Sunbeam with any 

accounting or accounting-related services. MS & Co. lacks sufficient knowledge or information 

to know the location of Lawrence Bornstein or to form a belief as to the truth of any allegations 

pertaining to him, and consequently denies them. MS & Co. denies any remaining allegations 

contained in Paragraph 13. 

Factual Background 

14. MS & Co. admits the allegations contained in Paragraph 14. 

15. MS & Co. responds that the allegations contained in Paragraph 15 pertain to 

publicly available information, and refers to such information for the truth or falsity of such 

allegations. To the extent that further response is required, MS & Co. lacks sufficient knowledge 

or information to form a belief as to the truth of the allegations contained in Paragraph 15 and 

consequently denies them. 

16. MS & Co. responds that the allegations contained in Paragraph 16 pertain to 

publicly available infom1ation, and refers to such information for the truth or falsity of such 

allegations. To the extent that further response is required, MS & Co. lacks sufficient knowledge 

or information to form a belief as to the truth of the allegations contained in Paragraph 16 and 

consequently denies them. 

17. MS & Co. admits, on information and belief, that Albert Dunlap was hired as 

Sunbeam's Chief Executive Officer on or about July 18, 1996. MS & Co. lacks sufficient 

knowledge or information to form a belief as to the truth of the remaining allegations contained 

in Paragraph 1 7 and consequently denies them. 
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18. MS & Co. admits, on information and belief, that Russell Kersh was hired as 

Sunbeam's Chief Financial Officer. MS & Co. lacks sufficient knowledge or information to 

form a belief as to the truth of the remaining allegations contained in Paragraph 18 and 

consequently denies them. 

19. MS & Co. admits, on information and belief, that Albert Dunlap and members of 

his senior management team entered into employment agreements with Sunbeam. MS & Co. 

lacks sufficient knowledge or infonnation to form a belief as to the truth of the remaining 

allegations contained in Paragraph 19 and consequently denies them. 

20. MS & Co. lacks sufficient knowledge or infom1ation to form a belief as to the 

truth of the allegations contained in Paragraph 20 and consequently denies them. 

2 1. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 2 1  and consequently denies them. 

22. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 22 and consequently denies them. 

23 . MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 23 and consequently denies them. 

24. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 24 and consequently denies them. 

25. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 25 and consequently denies them. 

26. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 26 and consequently denies them. 
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27. MS & Co. admits, on information and belief, that Sunbeam reported a loss of 

$18.1 million in the third quarter of 1996, and that it had a $34.5 million gain in the third quarter 

1997. MS & Co. further admits, on information and belief, that Sunbeam reported an increase in 

profits from $6.5 million in 1996 to $67.7 million in 1997. MS & Co. responds that the 

allegations contained in Paragraph 27 regarding stock prices pertain to publicly available 

information and MS & Co. refers to such infom1ation for the truth or falsity of such allegations. 

To the extent that further response is required, MS & Co. lacks sufficient knowledge or 

information to form a belief as to the truth of the allegations contained in Paragraph 27 and 

consequently denies them. 

28. MS & Co. admits that it was engaged by Sunbeam to explore a possible sale of 

Sunbeam's core business or the initiation of one or more acquisitions. MS & Co. denies that it 

ever served as Dunlap's "shill." MS & Co. lacks sufficient knowledge or information to form a 

belief as to the truth of any remaining allegations contained in Paragraph 28 and consequently 

denies them. 

29. MS & Co. admits that William Strong and other MS & Co. employees met with 

Sunbeam in the spring of 1997 to discuss Sunbeam's investment banking requirements. Further, 

MS & Co. admits that, although it was not engaged in a previous relationship with Sunbeam, 

William Strong had worked with Dunlap before, during Strong's previous employment with 

Salomon Brothers. MS & Co. lacks sufficient knowledge or information to form a belief as to 

the truth of any remaining allegations contained in Paragraph 29 and consequently denies them. 

30. MS & Co. lacks sufficient knowledge or information to fom1 a belief as to the 

truth of the allegations contained in Paragraph 30 and consequently denies them. 

7 

16div-009738



31. MS & Co. admits that William Strong and other MS & Co. employees met with 

Sunbeam in the spring of 1997 to discuss Sunbeam's investment banking requirements. MS & 

Co. admits that it was engaged by Sunbeam to explore a possible sale of Sunbeam's core 

business or the initiation of one or more acquisitions. MS & Co. admits that it initially sought a 

buyer for Sunbeam. To the extent this Paragraph alleges that MS & Co. was motivated to 

participate in a fraud in order to retain a single client and receive a customary fee, that allegation 

is foreclosed, among other reasons, by the fact that MS & Co. 's own affiliate lent hundreds of 

millions of dollars to Sunbeam two days after the Coleman acquisition closed. (June 1998 Credit 

Facilities Mem. (Ex. 2).) MS & Co. denies any remaining allegations contained in Paragraph 31. 

32. MS & Co. admits that it searched for a buyer for Sunbeam. MS & Co. further 

admits that it assembled marketing materials based on financial documentation and audited 

financial statements provided to MS & Co. by Sunbeam and Arthur Andersen, for use in 

meetings with potential acquirers. MS & Co. admits that, despite contacting many companies, it 

was unable to find a buyer for Sunbeam. MS & Co. specifically denies CPI-I's allegation that 

MS & Co. knew that it would not be compensated if "it failed to deliver a major transaction," or 

that "Davis and Chase were standing by . . .  to reclaim their position as Dunlap's investment 

banker of choice." MS & Co. denies any remaining allegations contained in Paragraph 32. 

33.  MS & Co. denies that it provided the "solution" to any "problem" alleged in 

Paragraph 33. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the remaining allegations contained in Paragraph 33 and consequently denies them. 

34. MS & Co. admits after its unsuccessful attempts to locate a purchaser for 

Sunbeam, it suggested that Sunbeam acquire one or more other companies instead. MS & Co. 

admits that it proposed to Sunbeam, among other options, the possibility of paying for any such 
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acquisition in part with Sunbeam's stock. MS & Co. specifically denies any knowledge to the 

effect that a "failure to find a buyer for Sunbeam could prove fatal to [their] relationship." MS & 

Co. further denies any involvement in or knowledge of fraudulently inflated Sunbeam stock or 

concealment of any fraud at Sunbeam. MS & Co. lacks sufficient knowledge or information to 

form a belief as to the truth of any remaining allegations contained in Paragraph 3 4  and 

consequently denies them. 

35. MS & Co. admits that, beginning in mid-1997, MS & Co. served as an investment 

banker for Sunbeam. MS & Co. admits that it attempted to identify a party interested in 

purchasing Sunbeam, and that those efforts were ultimately unsuccessful. MS & Co. admits that 

it recommended that Sunbeam's management consider, among other options, acquiring other 

companies instead and suggested, as is common in corporate mergers and acquisitions, that 

Sunbeam consider using Sunbeam stock as part of the consideration for such an acquisition. MS 

& Co. denies that it developed "acquisition strategies" for Sunbeam or that the services or 

potential transactions it discussed with Sunbeam's management were deceptive or in any way 

designed to facilitate fraud. MS & Co. specifically denies that it in any way knew of or 

knowingly assisted Dunlap to "camouflage Sunbeam's results" thereby making it "difficult to 

detect any shortfall in Sunbeam's performance," or that it knew of or assisted Dunlap in taking 

"new massive restructuring charges," which thereby created increased "cookie jar reserves." MS 

& Co. denies any remaining allegations contained in Paragraph 35. 

36. MS & Co. admits that, in its capacity as advisor to Sunbeam, it identified 

Coleman as a potential acquisition candidate. MS & Co. admits that it communicated with 

representatives of Coleman to discuss a potential acquisition, but denies that it "persuade[ d] CPH 

to sell its interest in Coleman to Sunbeam." MS & Co. admits that CPH represented, in 
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negotiations with Sunbeam, that it owned, directly or indirectly, approximately 82% of Coleman 

prior to March 30, 1998. MS & Co. denies the remaining allegations contained in Paragraph 36. 

37. MS & Co. admits that it facilitated a meeting between representatives from 

Sunbeam and MacAndrews & Forbes Holdings, Inc. ("MAFCO") in December 1997. MS & Co. 

admits that it prepared Sunbeam's representatives for that meeting. MS & Co. lacks sufficient 

knowledge or information to form a belief as to the truth of any remaining allegations contained 

in Paragraph 3 7 and consequently denies them. 

38. MS & Co. admits that discussions between Sunbeam, MAFCO and CPH resumed 

in early 1998. MS & Co. further admits that its Managing Directors James Stynes and Robert 

Kitts worked on MS & Co. 's engagement for Sunbeam. MS & Co. lacks sufficient knowledge or 

infom1ation to form a belief as to the truth of any remaining allegations contained in Paragraph 

3 8 and consequently denies them. 

39. MS & Co. denies that it "persuade[d]" CPH to sell Coleman in exchange for 

Sunbeam stock. MS & Co. denies that it "prepared" financial information for CPH. There is, in 

any event, no factual allegation contained in Paragraph 39 or elsewhere that identifies such 

alleged information at all, let alone with particularity. MS & Co. further denies that it knowingly 

"provided" CPH with false financial and business information, or otherwise knowingly relayed 

false information to CPH which created an appearance that "Sunbeam was prospering and that 

Sunbeam's stock had great value." Specifically, MS & Co. denies that it knowingly provided 

CPH with false 1996 and 1997 sales and revenue figures or with false projections. MS & Co. 

denies that it "falsely assured CPH that Sunbeam's 'early buy' sales program would not hurt 

Sunbeam's future revenues," that "Sunbeam would meet or exceed" first quarter 1998 estimates, 

that 1998 earnings estimates were accurate, that a plan to earn $2.20/share was attainable or even 
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low, or that it "specifically advised CPH that Sunbeam's first quarter 1998 sales were 'tracking 

fine' and running ahead of analysts' estimates." 

In any event CPH could not have relied on such alleged representations in light of 

(i) the Merger Agreement's representations and warranties (Merger Agmt. §§ 5.1-5.4), none of 

which refer to any alleged representation contained in this Paragraph, (ii) the representations and 

warranties in a separate agreement that was executed by Coleman and Sunbeam (Feb. 27, 1998 

Company Merger Agmt. § 5.1-5.12 (Ex. 3 )), which arc expressly incorporated into the Merger 

Agreement and none of which refer to any alleged representation contained in this Paragraph, 

and (iii) the Merger Agreement's broad integration clause which forecloses reliance on any 

alleged representation contained in this Paragraph (Merger Agmt. § 12.5). MS & Co. lacks 

sufficient knowledge or information to form a belief as to the truth of the remaining allegations 

contained in Paragraph 39 and consequently denies them. 

40. MS & Co. admits that CPH agreed to sell its shares in Coleman to Sunbeam, and 

that CPH agreed to accept Sunbeam stock as partial payment for the sale, but denies that MS & 

Co. "persuaded" CPH to make the deal. CPH is a sophisticated party and was represented by its 

own expert advisors and attorneys. (Id. §§ 1.1; 4.11.) CPH and its advisors also enjoyed full 

access to Sunbeam's "books, records, properties, plants and personnel. " (Id. § 6.7.) CPH also 

expressly disclaimed reliance on statements allegedly made during negotiations. (Id. § 12.5.) 

MS & Co. responds that the allegations contained in Paragraph 40 regarding stock value pertain 

to publicly available information, and refers to such information for the truth or falsity of such 

allegations. To the extent that further response is required, MS & Co. lacks sufficient knowledge 

or information to form a belief as to the truth of the allegations contained in Paragraph 40 and 

consequently denies them. 
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4 1. MS & Co. admits that on February 27, 1998, Sunbeam's Board of Directors met 

at Morgan Stanley's New York offices to discuss Sunbeam's possible purchase of Coleman. MS 

& Co. denies the remaining allegations contained in Paragraph 41. 

42. MS & Co. admits it made a presentation during the February 27, 1998 Sunbeam 

Board of Directors Meeting. MS & Co. further admits that MS & Co. representatives, including 

William Strong, Robert Kitts, James Stynes and Ruth Porat, were present at this meeting. MS & 

Co. lacks sufficient knowledge or information to form a belief as to the truth of any remaining 

allegations contained in Paragraph 42 and consequently denies them. 

43. MS & Co. admits that at that February 27, 1998 New York meeting, it provided 

Sunbeam with a written "fairness opinion" regarding the fair acquisition price of Coleman. This 

opinion was based on financial information provided to MS & Co. by Sunbeam, Coleman, and 

Arthur Andersen, and on synergy analyses which MS & Co. received from CPH. The written 

fairness opinion explicitly stated that MS & Co. "[has] not made any independent valuation or 

appraisal of the assets or liabilities of [Sunbeam]." (Feb. 27, 1998 Fairness Op. at 3 (Ex. 4).) 

MS & Co. denies any remaining allegations contained in Paragraph 43. 

44. MS & Co. admits that the Sunbeam Board of Directors approved the Coleman 

acquisition at the February 27, 1998 meeting in New York. MS & Co. lacks sufficient 

know ledge or information to form a belief as to the truth of any remaining allegations contained 

in Paragraph 44 and consequently denies them. 

45. MS & Co. admits that it continued to provide investment banking services to 

Sunbeam after the Coleman acquisition was approved. MS & Co. denies any remammg 

allegations contained in Paragraph 45. 
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46. MS & Co. admits that the Coleman acquisition was announced on March 2, 1998. 

MS & Co. responds that the allegations contained in Paragraph 46 regarding stock prices pertain 

to publicly available information, and refers to such information for the truth or falsity of such 

allegations. To the extent that further response is required, MS & Co. lacks sufficient knowledge 

or information to form a belief as to the truth of the allegations contained in Paragraph 46 and 

consequently denies them. 

47. MS & Co. admits that it agreed to serve as underwriter for Sunbeam's  

subordinated debentures. The "cash portion" of the consideration set forth in the Merger 

Agreement was also financed in part through a $680 million loan made by Morgan Stanley 

Senior Funding, an affiliate of MS & Co. (See Credit Facilities Mem.) MS & Co. lacks 

sufficient knowledge or information to form a belief as to the truth of any remaining allegations 

contained in Paragraph 4 7 and consequently denies them. 

48. MS & Co. admits that the money raised from the sale of the debentures was used 

in part to finance Sunbeam's acquisition of Coleman. 

49. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 49 and consequently denies them. 

50. MS & Co. admits that the convertible debentures were presented to potential 

investors at a series of "road show" meetings and conference calls. MS & Co. admits that it 

reviewed and commented on the offering memorandum and other materials used to present the 

debentures to potential investors. MS & Co. denies that it "misrepresented Sunbeam's  financial 

perfonnance" or "emphasized Dunlap's  purported 'turnaround' accomplishments. " To the 

contrary, the offering memorandum expressly stated that MS & Co. assumed no responsibility 

for the accuracy or completeness of Sunbeam's audited financial information and warned 
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investors not to rely on any projections of future performance. (March 19, 1998 Note Offering 

Mem. at 2-3, 12-17, 72 (Ex. 5).) MS & Co. denies any remaining allegations contained in 

Paragraph 50. 

51. MS & Co. admits that it launched the debenture offering with a presentation to the 

Morgan Stanley sales force, but denies the remaining allegations contained in Paragraph 51. 

52. MS & Co. admits that the debenture offering was increased from $500 million to 

$750 million. MS & Co. admits that the debentures were offered to investors nationwide. MS & 

Co. denies any remaining allegations contained in Paragraph 52. 

53. MS & Co. admits that its employees traveled on one occas10n to Sunbeam's 

Florida offices. MS & Co. denies the remaining allegations contained in Paragraph 53 , except to 

the extent that they constitute legal conclusions to which no response is required. 

54. MS & Co. admits that William Strong worked on MS & Co.' s engagement for 

Sunbeam. MS & Co. also admits that Strong has provided deposition testimony discussing 

conversations with Sunbeam officials. MS & Co. denies that Strong or any other MS & Co. 

employee was accurately apprised of Sunbeam's financial condition because MS & Co. at all 

times relied on information provided by Sunbeam management and Arthur Andersen, including 

Sunbeam's audited financial statements. MS & Co. lacks sufficient knowledge or information to 

form a belief as to the truth of any remaining allegations contained in Paragraph 54 and 

consequently denies them. 

55. MS & Co. denies CPH's allegation that it was "telling CPH and the investing 

public . . .  that Sunbeam's turnaround was a success, that Sunbeam's sales for the first quarter of 

1998 were ahead of expectations of outside analysts, and that Sunbeam was poised for record 

sales." Furthermore, any information communicated by MS & Co. was based on financial data 
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and information provided to it by Sunbeam and Arthur Andersen - a fact that MS & Co. 

regularly publicized through disclaimer statements. MS & Co. lacks sufficient knowledge or 

information to form a belief as to the truth of any remaining allegations contained in Paragraph 

55 and consequently denies them. 

56. MS & Co. denies the allegations contained in Paragraph 56. 

57. MS & Co. admits that it received a facsimile schedule regarding Sunbeam's 

finances on or about March 18, 1998. MS & Co. lacks sufficient knowledge or information to 

form a belief as to the truth of the allegations contained in Paragraph 57 and consequently denies 

them. 

58. MS & Co. admits that on or about March 18, 1998, it received a faxed financial 

schedule which reflected that Sunbeam's January and February 1998 sales were below those of 

January and February 1997. MS & Co. denies that it made assertions or otherwise disseminated 

information to CPH or others that it knew to be false. MS & Co. denies any knowledge of the 

fact that Sunbeam had not undergone a successful turnaround, or that Sunbeam's financial 

performance had not improved in the manner presented by Sunbeam's management and audited 

financial statements. MS & Co. admits that on March 18, 1998, it learned that Sunbeam's first 

quarter 1998 sales were "soft." Sunbeam insisted that its sales would meet expectations, but MS 

& Co. insisted that Sunbeam issue a press release to warn the market of the softening sales. 

Additionally, MS & Co. received two "comfort letters" from Sunbeam's auditors, Arthur 

Andersen. MS & Co. performed all of its obligations as an underwriter of Sunbeam securities. 

MS & Co. denies that it had any role in the accounting judgments described in the complaint, or 

any obligations to audit or independently examine Sunbeam's accounting records. MS & Co. 

denies that it owed any duties to CPH. MS & Co. lacks sufficient knowledge or information to 
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fonn a belief as to the truth of any rcmammg allegations contained m Paragraph 58 and 

consequently denies them. 

59. MS & Co. admits that on March 18, 1998, it learned that Sunbeam's first quarter 

1998 sales were "soft. " Sunbeam insisted that its sales would meet expectations, but MS & Co. 

insisted that Sunbeam issue a press release to warn the market of the softening sales. 

Additionally, MS & Co. received two "comfort letters" from Sunbeam's auditors, Arthur 

Andersen. MS & Co. performed all of its obligations as an underwriter of Sunbeam securities. 

MS & Co. denies that it had any role in the accounting judgments described in the Complaint, or 

any obligations to audit or independently examine Sunbeam's accounting records. MS & Co. 

denies that it owed any duties to CPH. MS & Co. denies all remaining allegations contained in 

Paragraph 59. 

60. MS & Co. admits that Sunbeam issued a press release on March 19, 1998 that 

included language selectively quoted in Paragraph 60. MS & Co. further states that the March 

19, 1998 press release contained the following additional statement, omitted in the Complaint: 

Cautionary Statements - Statements contained in this press release, including 
statements relating to the Company's expectations regarding anticipated 
performance in the future, are "forward looking statements," as such term is 
defined in the Private Securities Litigation Reform act of 1995. Actual results 
could differ materially from the Company's statements in this release regarding 
its expectations, goals or projected results, due to various factors, including those 
set forth in the Company's Cautionary Statements contains in its Annual Report 
on Form 10-K for its fiscal year ended December 3 1, 1997 filed with the 
Securities and Exchange Commission. 

(March 19, 1998 Press Release (Ex. 6).) 

6 1. MS & Co. admits that Sunbeam issued a press release on March 19, 1998 that 

included language selectively quoted in Paragraph 6 1. MS & Co. further states that the March 

19, 1998 press release contained the following additional statement, omitted in the Complaint: 
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Cautionary Statements - Statements contained in this press release, including 
statements relating to the Company's expectations regarding anticipated 
performance in the future, are "forward looking statements," as such term is 
defined in the Private Securities Litigation Reform act of 1995. Actual results 
could differ materially from the Company's statements in this release regarding 
its expectations, goals or projected results, due to various factors, including those 
set forth in the Company's Cautionary Statements contains in its Annual Report 
on Form 10-K for its fiscal year ended December 31, 1997 filed with the 
Securities and Exchange Commission. 

(Id.) MS & Co. denies all remaining allegations contained in Paragraph 61. 

62. MS & Co. denies the allegation that it knew that the "shortfall from analysts' 

estimates was . . .  caused by Sunbeam's acceleration of 1998 sales into the fourth quarter of 

1997 ." MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of 

any remaining allegations contained in Paragraph 62 and consequently denies them. 

63. MS & Co. denies the allegations contained in Paragraph 63. 

64. MS & Co. specifically denies that it "knew that a full and truthful disclosure . . .  

would doom the debenture offering," or that it had any knowledge that the press release was 

untruthful or otherwise misleading. MS & Co. denies the allegations contained in Paragraph 64. 

65. MS & Co. denies the allegations contained in Paragraph 65. To the extent that 

this Paragraph quotes the Merger Agreement, that document speaks for itself and contradicts the 

allegations contained in the Complaint. 

66. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 66 and consequently denies them. 

67. MS & Co. denies the allegations contained in Paragraph 67. 

68. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 68 and consequently denies them. 

69. MS & Co. admits that it continued to serve as Sunbeam's investment banker, and 

continued to prepare to close the debenture offering and the acquisition of Coleman, but denies 
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any knowledge as to the alleged falsity of the March 19, 1998 press release. MS & Co. denies 

the remaining allegations contained in Paragraph 69. 

70. MS & Co. admits that throughout its service to Sunbeam, MS & Co. employees, 

including Tyree, spoke via telephone with representatives of Sunbeam. MS & Co. denies any 

knowledge that the press release was untruthful or otherwise misleading. MS & Co. lacks 

sufficient knowledge or information to form a belief as to the truth of the remaining allegations 

contained in Paragraph 70 and consequently denies them. 

71. MS & Co. admits that it received "comfort letters" from Arthur Andersen. MS & 

Co. denies the allegation that it knew that "Sunbeam's earnings for the first quarter of 1998 were 

going to miss Wall Street analysts' earning expectations." MS & Co. lacks sufficient knowledge 

or information to form a belief as to the truth of the remaining allegations contained in Paragraph 

71  and consequently denies them. 

72. MS & Co. admits that it continued to prepare to close both the debenture offering 

and the acquisition of Coleman. MS & Co. denies any allegation of its "having directly 

participated in misleading CPH and other investors." MS & Co. responds that the allegation that 

MS & Co. "had a duty to disclose the true facts" to CPH is a legal conclusion to which no 

response is required. MS & Co. denies the remaining allegations contained in Paragraph 72. 

73 . MS & Co. admits that it received compensation for investment banking work 

performed by MS & Co. for Sunbeam. MS & Co. denies the allegation that it facilitated 

Sunbeam's fraud. MS & Co. lacks sufficient knowledge or information to fonn a belief as to the 

truth of any remaining allegations contained in Paragraph 73 and consequently denies them. 

74. MS & Co. admits that on March 19, 1998, Sunbeam issued a press release which 

stated that "net sales for the first quarter of 1998 may be lower than the range of Wall Street 
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analysts' estimates of $285 million to $295 million." MS & Co. lacks sufficient knowledge or 

information to form a belief as to the truth of the remaining allegations contained in Paragraph 

7 4 and consequently denies them. 

75. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 75 and consequently denies them. 

76. MS & Co. admits that it advocated issuing a press release to warn the market of 

the softening sales, but denies that it represented that Sunbeam's sales would exceed analysts' 

projections. MS & Co. denies the remaining allegations contained in Paragraph 76. 

77. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 77 and consequently denies them. 

Count I -- Fraudulent Misrepresentation 

78. MS & Co. repeats and realleges its responses to Paragraphs 1 through 77 as if set 

forth herein. 

79. MS & Co. denies the allegations contained in Paragraph 79. 

80. MS & Co. denies the allegations contained in Paragraph 80. 

81. MS & Co. denies the allegations contained in Paragraph 81. 

82. MS & Co. denies the allegation contained in Paragraph 82. 

83. MS & Co. denies the allegation contained in Paragraph 83 . 

Count II -- Aiding and Abetting Fraud 

84. MS & Co. repeats and realleges its responses to Paragraphs 1 through 77 as if set 

forth herein. 

85. MS & Co. lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations contained in Paragraph 85 and consequently denies them. 

86. MS & Co. denies the allegation contained in Paragraph 86. 
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87. MS & Co. admits that, beginning in mid- 1997, MS & Co. served as an investment 

banker and underwriter for Sunbeam. MS & Co. admits that it attempted to identify a party 

interested in purchasing Sunbeam, and that those efforts were ultimately unsuccessful. MS & 

Co. admits that it recommended that Sunbeam's management consider acquiring other 

companies instead and suggested, as is common in corporate mergers and acquisitions, that 

Sunbeam consider using Sunbeam stock as part of the consideration for such an acquisition. MS 

& Co. denies that it had any knowledge as to the accuracy of the value of Sunbeam's stock, or 

that MS & Co. knew (or even suspected) that the value of Sunbeam's stock had been 

"fraudulently inflated." 

MS & Co. admits that it facilitated communications between Sunbeam and 

Coleman, but denies that it in any way "persuaded" CPH to sell its interest in Coleman. 

MS & Co. admits that on March 18, 1998, it learned that Sunbeam's first quarter 

1998 sales were "soft." Sunbeam insisted that its sales would meet expectations, but MS & Co. 

insisted that Sunbeam issue a press release to warn the market of the softening sales. 

Additionally, MS & Co. received two "comfort letters" from Sunbeam's auditors, Arthur 

Andersen. MS & Co. performed all of its obligations as an underwriter of Sunbeam securities. 

MS & Co. admits that the convertible debentures were presented to potential 

investors at a series of "road show" meetings and conference calls. MS & Co. admits that it 

reviewed and commented on the offering memorandum and other materials used to present the 

debentures to potential investors. MS & Co. denies the remaining allegations contained in 

Paragraph 87. 

88. MS & Co. denies the allegations contained in Paragraph 88. 
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Count III -- Conspiracy 

89. MS & Co. repeats and realleges its responses to Paragraphs I through 77 as if set 

forth herein. 

90. MS & Co. denies the allegations contained in Paragraph 90. 

91 .  MS & Co. admits that it served as a financial advisor to Sunbeam and an 

underwriter of Sunbeam securities, but denies that it in any way committed "overt acts in 

furtherance of a conspiracy." MS & Co. denies that it performed an independent financial 

analysis of Sunbeam; to the contrary, MS & Co. informed CPH that it was relying solely on 

financial data and infonnation provided to it by Sunbeam and Arthur Andersen. MS & Co. 

admits that it underwrote the $750 million convertible debenture offering. MS & Co. denies the 

remaining allegations contained in Paragraph 91. 

92. MS & Co. denies the allegations contained in Paragraph 92. 

Count IV -- Negligent Misrepresentation 

93. MS & Co. repeats and reallegcs its responses to Paragraphs I through 77 as if set 

forth herein. 

94. MS & Co. admits that it served as a financial advisor to Sunbeam and an 

underwriter of Sunbeam securities. MS & Co. responds that the allegations contained in 

Paragraph 94 constitute legal conclusions to which no response is required. Alternatively, MS & 

Co. denies the remaining allegations contained in Paragraph 94. 

95. MS & Co. denies the allegations contained in Paragraph 95. 

96. MS & Co. denies the allegations contained in Paragraph 96. 
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DEFENSES AND AFFIRMATIVE DEFENSES 

In addition to the foregoing responses, MS & Co. asserts the following defenses 

and affirmative defenses to the claims stated in CPH's Complaint. MS & Co. does not assume 

the burden of proof on these defenses when the substantive law provides otherwise. 

First Defense 

CPH's alleged claims must be dismissed on forum non conveniens grounds 

pursuant to Florida Rule of Civil Procedure 1.061 (a). 

Second Defense 

CPH's alleged claims arc barred, in whole or in part, for failure to state a cause of 

action. 

First Affirmative Defense 

CPH' s alleged claims arc barred, in whole or in part, by the doctrine of waiver. In 

particular, CPH contractually waived its alleged claims when it agreed in Section 12.5 of the 

Merger Agreement and Section 10.4 of the Company Merger Agreement that the Agreements 

contained the entire agreement and understanding between CPH and Sunbeam and that the 

provisions of the Agreements superseded "all prior agreements and understandings, oral or 

written" with respect to the subject of the Agreements. (Merger Agmt. § 12.5; see Company 

Merger Agmt. § 10.4. ) 

Additionally, CPH waived its alleged claims when CPH failed to exercise its contractual 

rights under the Merger Agreement and Company Merger Agreement to examine Sunbeam's 

books, records, and facilities and then failed to invoke the "material adverse effect" clause of the 

Merger Agreement. CPH failed to make a reasonable inquiry into information concerning 

Sunbeam's financial statements, results of operations, projections, facilities, and business plans 

(hereinafter "Sunbeam Information") after signing the Merger Agreement and Company Merger 
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Agreement, after Sunbeam issued its March 19, 1998 press release, and before CPH accepted 

over 14 million shares of Sunbeam common stock as partial consideration for the sale of its 

interest in Coleman. CPH then failed to invoke Section 8.2(c) of the Merger Agreement, a 

remedy available solely to CPH, thereby permitting the transaction to close and waiving its 

alleged claims. 

Second Affirmative Defense 

CPI-I's alleged claims are barred, in whole or in part, by the doctrine of estoppel. 

In particular, CPH, is estopped from asserting its claim for the following reasons. 

(a) By virtue of the customs and practices in the New York financial markets 

observed in connection with the negotiation of mergers and acquisitions among sophisticated 

parties, CPH as an affiliate of MAFCO, understood and agreed that MS & Co., as Sunbeam's 

investment banker, did not make any representations or warranties to CPH about the accuracy or 

completeness of the Sunbeam Information supplied to CPI-I. CPH further understood and agreed 

MS & Co. would not have any liability to CPH by reason of CPI-I's use of the Sunbeam 

Information that MS & Co. provided to CPH. MS & Co. relied upon CPH' s understanding and 

agreement to the customs and practices in the New York financial markets when MS &Co. 

provided Sunbeam Information to CPH. CPH is now estopped from claiming to have relied 

upon Sunbeam Information that MS & Co. supplied to CPH. 

(b) By virtue of a letter agreement with Sunbeam dated February 23, 1998, and 

acknowledged in the Merger and Company Merger Agreements (Merger Agmt. §§ 6.7, 11.2 

12.5; Company Merger Agmt. §§ 7.2, 9.2 10.4), CPH, as an affiliate of Coleman, agreed that 

Sunbeam and its representatives, including MS & Co., did not make any representations or 

warranties about the accuracy or completeness of the information that they supplied to CPH. 

CPH further agreed that Sunbeam and its representatives, including MS & Co., would not have 
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any liability to CPH by virtue of CPH's use of the information that they provided to CPH. MS & 

Co. relied upon CPH's agreement when it provided Sunbeam Information to CPH, and CPH is 

estopped from now claiming to have relied upon information supplied to CPH outside of Merger 

Agreement or the Company Merger Agreement. 

( c) By virtue of Section 12.5 of the Merger Agreement and Section 10.4 of the 

Company Merger Agreement, CPH agreed that the Merger Agreement and the Company Merger 

Agreement contained the entire agreement and understanding between CPH and Sunbeam and 

that the provisions of the Agreements superseded "all prior agreements and understandings, oral 

or written" with respect to the subject of the Agreements. (Merger Agmt. § 12.5; see Company 

Merger Agmt. § 10.4.) MS & Co. relied upon CPH's agreement when MS & Co. provided 

Sunbeam Information to CPH, and CPH is estopped from now claiming to have relied upon 

information supplied to CPH outside of the Agreements. 

( d) CPH bargained for and received access to Sunbeam Information pursuant to 

Section 6. 7 of the Merger Agreement and to Sections 7 .2 and 7 .3 of the Company Merger 

Agreement. When MS & Co. provided Sunbeam Information to CPH, MS & Co. relied upon 

CPH's contractual undertaking and ability to verify independently all statements that MS & Co. 

or Sunbeam made to CPH. CPH is estopped from now claiming to have relied upon information 

supplied to CPH by MS & Co. or Sunbeam when CPH, a sophisticated party, had equal access to 

Sunbeam Information and equal ability to evaluate Sunbeam Information. 

( e) CPH held itself out to be and is a commercially and financially sophisticated 

party, capable of protecting its own interests. MS & Co. relied upon these representations when 

it provided Sunbeam Information to CPH, and CPH is estopped from now disclaiming these 

representations. 
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(f) CPH represented to Sunbeam and MS & Co. that it had retained and would rely 

upon its own sophisticated advisors, including an investment banker and a law firm capable of 

protecting CPH's interests. CPH and its advisors represented that they were doing their own due 

diligence on CPH's behalf through the meetings and information that they requested from 

Sunbeam and its advisors. MS & Co. relied upon these representations when it provided 

Sunbeam Information to CPH, and CPH is es topped from now disclaiming these representations. 

Third Affirmative Defense 

To the extent that CPH sustained any cognizable damages, the damages claimed 

by CPH were the result, in whole or in part, of CPH's failure to mitigate its damages. In 

particular, CPH investigated but failed to pursue reasonable available measures to hedge its 

position with regard to its ownership of Sunbeam stock. Had CPH implemented the potential 

hedges available, CPH would not have suffered the loss of the value of Sunbeam stock that 

occurred during and after June of 1998. In addition, CPH failed to mitigate its damages when it 

chose to install its own executives at Sunbeam and to accept warrants from Sunbeam to settle its 

alleged claims against Sunbeam. CPH chose to keep and indeed increase its holdings in 

Sunbeam, taking its chances that Sunbeam stock would increase in value, rather than selling its 

Sunbeam stock and reasonably limiting its losses. 

Fourth Affirmative Defense 

Any future claim by CPH for punitive damages is barred, in whole or in part, 

because (i) MS & Co. did not engage in intentional misconduct; (ii) the allegedly tortuous 

conduct is not gross, wanton, willful, reckless or otherwise morally culpable; and (iii) the alleged 

conduct was not part of a pattern directed at the public generally. 
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Fifth Affirmative Defense 

To the extent that CPH sustained any cognizable damages, the damages claimed 

by CPH were the result, in whole or in part, of the comparative negligence, fault or culpable 

conduct of CPH (including its parent corporations and its direct or indirect wholly and majority 

owned subsidiaries) at the times and places set forth in the Complaint. As a result thereof, MS & 

Co. is entitled to have its liability to CPH, if any, reduced pursuant to N.Y. C.P.L.R. § 1411 and 

Florida Statute § 768.81. In particular, fault should be apportioned to CPH for its negligence or 

fault in failing to request, review or make use of available Sunbeam Infom1ation. The 

negligence of CPH, itself or by or through its agents and advisors, caused or contributed to 

CPH's damages in the following ways: 

(a) CPH was negligent in failing to make a reasonable independent inquiry into 

Sunbeam Information including but not limited to failure to request access to Sunbeam's books 

and records, before agreeing to accept over 14 million shares of Sunbeam common stock as 

partial consideration for the sale of its interest in Coleman and signing the Merger Agreement, 

and directing the signing of the Company Merger Agreement. 

(b) CPH was negligent in failing to make a reasonable inquiry into the Sunbeam 

Information available to CPH after signing the Merger Agreement and Company Merger 

Agreement, including but not limited to information available pursuant to Section 6.7 of the 

Merger Agreement and to Sections 7.2 and 7 .3 of the Company Merger Agreement, and before 

CPH accepted over 14 million shares of Sunbeam common stock as partial consideration for the 

sale of its interest in Coleman. 

( c) CPH was negligent m failing to make a reasonable inquiry into Sunbeam 

Information after Sunbeam issued its March 19, 1998 press release and before CPH accepted 
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over 14 million shares of Sunbeam common stock as partial consideration for the sale of its 

interest in Coleman. 

( d) CPH was negligent in failing to make a reasonable inquiry concemmg the 

existence or absence of a "material adverse effect" as defined in the Merger Agreement and the 

Company Merger Agreement before the closing of the Merger Agreement at which time CPH 

accepted over 14 million shares of Sunbeam common stock as partial consideration for the sale 

of its interest in Coleman. 

( c) CPH was negligent in failing to make use of the means available to CPH to 

investigate or confirm statements about Sunbeam Information made to CPH by Sunbeam or MS 

& Co. during late 1997 and the first quarter of 1998 before CPH accepted over 14 million shares 

of Sunbeam common stock as partial consideration for the sale of its interest in Coleman. 

Sixth Affirmative Defense 

To the extent that CPH sustained any cognizable damages, the damages claimed 

by CPH were the result, in whole or in part, of the negligence or fault of one or more third parties 

for whom MS & Co. bears no responsibility and over whom MS & Co. had no dominion, 

authority, or control. As a result thereof, MS & Co. is entitled to have its liability to CPH, if any, 

reduced pursuant to N.Y. Gen. Oblig. § 15-108 or Florida Statute § 768.81. More specifically, 

fault should be apportioned to Sunbeam and its subsidiaries and successors in interest 

(collectively "Sunbeam") for its negligence or fault in preparing and providing Sunbeam 

Information to CPH, MS & Co. and third parties, and its negligence in making disclosures 

required by federal securities laws. Sunbeam's negligence caused or contributed to CPH's 

damages in the following ways: 

(a) Federal laws and regulations imposed upon Sunbeam, a publicly held company, a 

duty to prepare and publicly file financial statements that present fairly, in all material respects, 
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the consolidated financial condition of Sunbeam. Sunbeam negligently breached that duty when 

it filed inaccurate or incomplete financial statements for 1996, 1997, and the first quarter of 

1998. 

(b) Beginning in the fall of 1997 Sunbeam engaged MS & Co. to serve as its 

investment banker. As a result of this engagement, MS & Co. acted as an advisor to Sunbeam in 

certain aspects of Sunbeam's acquisition of Coleman and two other companies. Sunbeam later 

engaged MS & Co. to purchase for resale ("underwrite") $2,014,000,000 face value of Sunbeam 

Zero Coupon Convertible Senior Subordinated Debentures, which were issued by Sunbeam in 

March of 1998. As part of its activities as an investment banker and an underwriter, MS & Co. 

made inquiries of Sunbeam concerning Sunbeam Information. Sunbeam had a duty to provide 

MS & Co. with true and accurate Sunbeam Information. In response to MS & Co.' s inquiries 

and on its own initiative, Sunbeam provided MS & Co. with Sunbeam Information that Sunbeam 

knew or should have known, in the exercise of reasonable care was inaccurate or incomplete. 

Sunbeam provided such Sunbeam Information, including but not limited to the publicly filed 

financial statements identified in subparagraph (a), to MS & Co. with the knowledge and 

understanding that MS & Co. would provide such Sunbeam Information to third parties, 

including CPH. Sunbeam failed to use reasonable care in providing MS & Co. with truthful and 

accurate Sunbeam Information. 

( c) On March 18, 1998, MS & Co. made inquiries of Sunbeam concemmg 

Sunbeam's sales to date and total projected sales for the first quarter of 1998. In response to MS 

& Co.' s inquires, Sunbeam provided Sunbeam Information concerning its first quarter 1998 sales 

which, in the exercise of reasonable care, Sunbeam knew or should have known was incorrect. 
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Sunbeam failed to use reasonable care m providing MS & Co. with truthful and accurate 

Sunbeam Information. 

(d) During the course of Sunbeam's negotiations with CPH, Sunbeam provided CPH 

with Sunbeam Information, which, in the exercise of reasonable care, Sunbeam knew or should 

have known was incorrect. Sunbeam failed to use reasonable care in providing CPH with 

truthful and accurate Sunbeam Information. 

(e) In June of 1998, a special committee of Sunbeam's board of directors engaged in 

an investigation of Sunbeam Information for 1996, 1997, and the first quarter of 1998. As a 

result of this investigation, Sunbeam determined and announced publicly that it would be 

required to amend its publicly filed financial statements for 1996, 1997 and the first quarter of 

1 998. Through these restatements Sunbeam acknowledged in October of 1998 that the Sunbeam 

Information that it had provided to MS & Co., to CPH, and to the public was inaccurate and 

incomplete. 

(f) Sunbeam's negligence in preparmg, filing, and providing inaccurate and 

incomplete Sunbeam Information as aforesaid is the sole proximate cause of CPH' s damages. 

Seventh Affirmative Defense 

To the extent that CPH sustained any cognizable damages, the damages claimed 

by CPH were the result, in whole or in part, of the negligence or fault of one or more third parties 

for whom MS & Co. bears no responsibility and over whom MS & Co. had no dominion, 

authority, or control. As a result thereof, MS & Co. is entitled to have its liability to CPH, if any, 

reduced pursuant to N.Y. Gen. Oblig. § 15-108 or Florida Statute § 768.81. More specifically, 

fault should be apportioned to Arthur Andersen LLP, Andersen Worldwide, Societe Cooperative, 

individual partners in Arthur Andersen LLP and members of Andersen Worldwide, Societe 

Cooperative, and member firms in the Andersen Worldwide Organization (collectively 
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"Andersen"), for their negligence or fault in preparmg Sunbeam's financial statements and 

providing information regarding those statements to CPH, MS & Co., and third parties. 

Andersen's negligence caused or contributed to CPH's damages in the following ways: 

(a) In 1996 and 1997, Andersen was Sunbeam's auditor and issued unqualified audit 

opinions regarding Sunbeam's financial statements. These audit opinions were included, with 

Andersen's consent, in Sunbeam's filings with the Securities and Exchange Commission. As 

Sunbeam's auditor, Andersen knew or should have known that Sunbeam's financial statements 

were replete with accounting irregularities; that the information in Sunbeam's 1996 and 1997 

financial statements was materially false and misleading; and that its 1996 and 1997 unqualified 

audit opinions were materially false and misleading. Andersen had a duty to those it knew or 

should have known would rely on the accuracy of its audit opinions. 

(b) Andersen was aware that, in the course of Sunbeam's negotiations with CPH, 

Sunbeam provided CPH with information relating to Sunbeam's financial statements, including 

Andersen's unqualified opinions of Sunbeam's 1996 and 1997 financial statements. Andersen 

knew, or should have known in the exercise of reasonable care, that the information that 

Sunbeam provided CPH was incorrect. In particular, in March 1998 (when Andersen issued its 

opinion of Sunbeam's 1997 financial statements and consented to the publication of that opinion 

in Sunbeam's March 1998 10-K filing), Andersen knew that Sunbeam had warranted and 

represented to CPH that its filings with the Securities and Exchange Commission and audited 

financial statements, including Andersen's audit opinions, were accurate. Andersen expected 

that CPH would rely on Andersen's 1997 audit report. Andersen also knew and expected that 

CPH would rely on Andersen's previously issued 1996 audit report, which Andersen did not 

retract until long after Sunbeam's acquisition of Coleman closed. Andersen failed to exercise 
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reasonable care in obtaining or communicating the information contained in its audit reports 

regarding Sunbeam's 1996 and 1997 financial statements. 

( c) Andersen participated in the investigation of Sunbeam Information undertaken by 

a special committee of Sunbeam's board of directors in June 1998. In October 1998, Andersen 

acknowledged that, among other things, a restatement of Sunbeam's financial statements for 

1996 and 1997 was necessary, thereby acknowledging that Andersen's 1996 and 1997 audit 

opinions, which has been provided to and relied upon by CPH and MS & Co., were inaccurate, 

incomplete, and not in accordance with generally accepted accounting principles or generally 

accepted auditing principles. 

(d) Andersen's negligence m prepanng and providing accurate and truthful 

information regarding Sunbeam's 1996 and 1 997 financial statements as aforesaid is the sole 

proximate cause of CPH's damages. 

Eighth Affirmative Defense 

MS & Co. is entitled to a set-off for any settlement by any party or non-party to 

CPH for any claim arising out of the transactions that are the subject of the Complaint pursuant 

to N.Y. Gen. Oblig. § 15-108 or Florida Statutes § 46.015, 768.31 and 768.041. The basis for 

such set-off is set forth fully in these Affirmative Defenses. In particular, MS & Co. is entitled 

to a set-off as a result of the settlement between CPH and Sunbeam dated August 1 2, 1998 (Ex. 

7) and the settlement between CPH and Arthur Andersen dated October 10, 2002 (see Dec. 4, 

2003 Order on Defendant's Motion to Compel Production of Settlement Agreement). 

WHEREFORE, MS & Co. denies that CPH is entitled to any relief whatsoever, 

and to the extent that CPH should recover any damage award, that award should be offset by 

CPH's failure to take appropriate steps to mitigate its damages, CPH's own negligence, the 

comparative fault of third parties, and the settlements that CPH has already received. MS & Co. 
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respectfully requests that the Court enter judgment for MS & Co. dismissing the complaint with 

prejudice, and grant such other and further relief as may be just and proper. 
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/ 
CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

/ 

/ all counsel of record on the attached service list by facsimile and Federal Express on this _ day 

of December, 2004 . 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 6 1 8349) 

Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 1 5th Street, N.W., Suite 1 200 
Washington, D.C. 20005 

Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
Michael K. Kellogg 
James M. Webster 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS P.L.L.C. 
Sumner Square 
1 6 1 5  M Street, N.W., Suite 400 

Washington, D.C. 20036 
Telephone: (202) 326-7900 

Facsimile: (202) 326-7999 
(Pro Ha e Vice Pending) 

CARLTON FIELDS, P.A. 
222 Lakeview Ave. , Suite 1 400 
West Palm Beach, FL 3 340 1 

Telephone: (56 1 )  659-7070 
Facsimile: (56 1 )  659-7368  

E-mail: jianno@carltonfields.com 

BY: 
Joseph Ianno, Jr. 
Florida Bar No. 6553 5 1  

Counsel for Morga n Sta nley & Co. Incorpora ted 

, l 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 3 3409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS INC., Plaintiff, v...., 2005 WL 4755541...
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2005 WL 4755541 (Fla.Cir.Ct.) (Trial Motion, Memorandum and Affidavit)
Circuit Court of Florida,

Fifteenth Judicial Circuit.
Palm Beach County

COLEMAN (PARENT) HOLDINGS INC., Plaintiff,
v.

MORGAN STANLEY & CO. INC., Defendant.

Case No: CA 03-5045 AI.
January 12, 2005.

Morgan Stanley & Co. Incorporated's Motion to Strike Coleman (Parent) Holdings
Inc.'s Response to Morgan Stanley & Co. Incorporated's Proposed Findings of
Fact and Conclusions of Law in Support of Its Motion for Summary Judgment

Defendant, Morgan Stanley & Co. Incorporated (“Morgan Stanley”), by and through its undersigned attorneys,
pursuant to Fla. R. Civ. P. 1.080, respectfully requests that this Court enter an order striking Coleman (Parent) Holdings,
Inc.'s (“CPH”) Response to Morgan Stanley & Co. Incorporated's Proposed Findings of Fact and Conclusions of Law
in Support of its Motion for Summary Judgment (“Response”). In support of this Motion, Morgan Stanley states as
follows:

1. Morgan Stanley filed its Proposed Findings of Fact and Conclusions of Law in Support of its Motion for Summary
Judgment (“Proposed Findings”) on December 10, 2004. On December 22, 2004, CPH filed its Motion for Extension
of Time to respond to Morgan Stanley's Proposed Findings. This Court, on January 4, 2005, entered an Order granting
CPH's Motion for an Extension of Time, allowing CPH “until January 10, 2005, to serve by facsimile transmission or
hand delivery its response to those portions of Defendant's Motion for Summary Judgment which Plaintiff contends
asserts facts not necessary to the motion or underlying claims.” The Order also provides that Morgan Stanley must serve
its reply to CPH's Response on January 17, 2005. A copy of the Order is attached as Exhibit “A.”

2. Despite having a full 30 days to respond, CPH served its 246 page Response via facsimile after 8:00 p.m. on January
10, 2005. A proof of receipt of transmission attached as Exhibit “B.”

3. “Facsimile service occurs when transmission is complete. Service by delivery after 5:00 p.m. shall be deemed to have
been made on the next day.” Fla. R. Civ. P. 1.080(b). Service of CPH's Response was not made on January 10, 2005 as
ordered by this Court but instead was served the next day, on January 11, 2005.

4. CPH's Response is 246 pages long. It is impossible for Morgan Stanley to formulate an appropriate reply to CPH's
overly-lengthy Response in the four business days remaining before Morgan Stanley must file its timely reply. The fact
that CPH filed its Response a day late prejudices Morgan Stanley, depletes Morgan Stanley's time to reply, and wastes
valuable judicial resources.

WHEREFORE, Morgan Stanley respectfully requests that this Court enter an order striking Coleman (Parent)
Holdings, Inc.'s (“CPH”) Response to Morgan Stanley & Co. Incorporated's Proposed Findings of Fact and Conclusions
of Law in Support of its Motion for Summary Judgment and such further relief as is just and proper.
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Appendix not available.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON DEFENDANT'S MOTION TO COMPEL A BETTER ANSWER TO 
INTERROGATORY NO. 2 OF MORGAN STANLEY'S FIFTH SET OF 

INTERROGATORIES TO PLAINTIFF COLEMAN (PARENT) HOLDINGS, INC. 

THIS CAUSE came before the Court January 13, 2005 on Defendant's Motion to 

Compel a Better Answer to Interrogatory No. 2 of Morgan Stanley's Fifth Set of 

Interrogatories to Plaintiff Coleman (Parent) Holdings, Inc., with both counsel present. 

Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Defendant's Motion to Compel a Better Answer 

to Interrogatory No. 2 of Morgan Stanley's Fifth Set of Interrogatories to Plaintiff Coleman 

(Parent) Holdings, Inc., is Granted, in part. CPH shall serve its Second Amended 

Supplemental Response to Interrogatory 2 of Morgan Stanley & Co., Inc.'s Fifth Set of 

Interrogatories, within 7 days. If any specific information sought is unknown to CPH, it 

shall specifically so state. 

DONE AND ORDERED in West Palm Beach, m Beach County, Florida this / '5---

day of January, 2005. 

copies furnished: 
Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, II 60611 

Rebecca Beynon, Esq. 

Sumner Square 

1615 M Street, NW, Suite 400 

Washington, DC 20036 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER AND NOTICE OF HEARING 

This cause having come before the Court, it is 

ORDERED AND ADJUDGED that hearing on Defendant's Motion to Compel a 

Better Answer to Interrogatory No. 2 of Morgan Stanley's Fifth Set of Interrogatories to 

Plaintiff, Coleman (Parent) Holdings, Inc., and Coleman (Parent) Holdings, Inc.'s Motion to 

Compel Adequate Answers to Morgan Stanley's Supplemental Responses to CPH's First Set 

of Interrogatories is hereby set for 

January 13, 2005, at 11 :00 a.m. 

at the West Palm Beach Courthouse, Room l lA, 205 ixie Hwy, WPB, FL. 

DONE AND ORDERED in West Palm 

day of January, 2005. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

ELIZABETH T. MAASS 

Circuit Court Judge 
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Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, II 60611 

Rebecca Beynon, Esq. 

Sumner Square 

1615 M Street, NW, Suite 400 

Washington, DC 20036 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 

entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 

Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 

Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 

[describe notice]; if you are hearing or voice impaired, call 1-800-9 5 5-8771. 

SPANISH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 

derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 

Adrninistrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 
33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dias Mbiles despues de recibir esta [describa la 

notificaci6n]; si tiene incapacidad de oir 6 hablar Harne al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki Infim, ki bezwen ninpot akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 

koute'w anyin, pou yo ba'w kek sevis. Tanpri kontakte koOdinate ADA ya nan Biro Adrninistratif Tribinal nan cite 

Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 
telefonn-nan Se (561) 355-4380, rele de (2) jou de le OU resevwa ( notis sa-a); Si OU bebe OU byen SOUd reJe 

1-800-955-8771. 

FRENCH 

Si YOUS etes infirme, et en besoin de n'importe accommodation pour pouvoir participer aces procedures, YOUS pouvez 

gratuitement recevoir, certains services. S 'il-vous-plait contactez le coordinateur du Bureau Administratif du Tribunal 

de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 

telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 

appelez 1-800-955-8771. 
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January 13, 2005 

Via Hand Delive1y 

Ms. Marsha Sweet 
Clerk, 191st District Court 
George L. Allen, Sr. Courts Bldg. 
600 Commerce St., Suite 343 
Dallas, Texas 75202 

HAYNES AND BOONE, LLP 

Re: Coleman (Parent) Holdings, I11c. v. Morgan Stanley & Co. /11corporated; 
Cause No. 05-00275-J 

Dear Ms. Sweet: 

Please find enclosed for filing an original and two copies of Notice of Filing of Return of 
Service of Subpoena. Please file the original with the papers in this case and return the file
starnped copies to the waiting courier. 

Thank you for your assistance with this matter. 

214.651.5123 (directnumber) 
214.200.0654 (direct fax) 
vitalv@haynesboone.com 

VDV:ssj 
Enclosures 

D-1310300_!.DOC 
32416.4 

Attorneys 
901 111ai11 Street Suite 3100 Dallas, Texas 75202-3789 

Telephone {214] 651.5000 Fax /214] 651.5940 http:llwww.hay11esboo11e.co111 

AUSTIN DALLAS FORT WORTH HOUSTON NEW YORK RICHARDSON SAN ANTONIO WASHINGTON, D.C. MEXICO CITY 
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Ms. Martha Sweet 
January 13, 2005 
Page 2 

bee: Michael C. Occhuizzo 

HAYNES AND BOONE, LLP 
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CAUSE NO. 05-00275-J 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

THE 191'' JUDICIAL DISTRICT 

MORGAN STANLEY & CO. 
INCORPORATED, 

Defendant. DALLAS COUNTY, TEXAS 

NOTICE OF FILING OF RETURN OF SERVICE OF SUBPOENA 

On January 10, 2005, this Court heard and granted Morgan Stanley & Co., Incorporated's 

Motion for Substituted Service of a deposition subpoena on third-party witness Donald R. Uzzi. 

Defendant served a copy of the subpoena along with the court order authorizing substituted 

service. A true and correct copy of the return of service of subpoena is attached hereto as 

Exhibit "A". 

r . ta! 
State Bar No. 00794798 
Altresha Q. Burchett 
State Bar No. 24045582 

HAYNES AND BOONE, L.L.P. 
901 Main Street, Suite 3100 
Dallas, Texas 75202-3780 
Telephone: 214-651-5000 
Facsimile: 214-651-5940 

ATTORNEYS FOR 
MORGAN STANLEY & CO., INC. 

NOTICE OF FILING OF RETURN OF SERVICE OF SUBPOENA Page I 16div-009774



EXHIBIT A 
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RETURN OF SERVICE OF SUBPOENA 

I, Troy Essink, (1) personally delivered a true copy of the Deposition Subpoena Duces 

Tecum (along with a court order authorizing substituted service, issued by the 191 '' Judicial 

District of Dallas County, Texas) to Sally Hurnrnel-Uzzi, wife to third-party witness Donald R. 

Uzzi and person over sixteen years of age, at 4201 Lorno Alto Drive, Unit 307, in Dallas County, 

Texas on January 12, 2005, at approximately 4:30 p.rn., and (2) tendered Sally Humrnel-Uzzi the 

witness fee of $10.00 in cash. 

By�,,l.L�'.__L.Lll������ 
Troy ssink, Licensed Private 
Investigator working with Verasys, 
L.L.C. 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant(s). 

CASE NO: CA 03-5045 AI 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI 

TO: Donald R. Uzzi, 4201 Lomo Alto Drive, Apt. 307, Dallas, TX 75219. 

Please take notice that the Morgan Stanley entities in the above-styled cause of action 

intend to take the oral deposition of Donald R. Uzzi pursuant to Texas Rule of Civil Procedure 

201.2 and the Order of the Circuit Court of the Fifteenth Judicial Circuit In and For Palm Beach 

County, Florida entered on January 21, 2004 and attached hereto. The deposition will take place 

at 9:30 a.m. on January 19, 2005, at the offices of HA YNES AND BOONE, LLP, 901 Main Street, 

Suite 3100, Dallas, Texas 75202. The deposition will be videotaped by Esquire Deposition 

Services, 1700 Pacific Avenue, Suite 4750, Dallas, Texas 75201, and will continue from day to 

day until completed. 

Donald R. Uzzi will also produce documents responsive to the Deposition Subpoena 

Duces Tecum attached hereto. These documents and materials shall be brought with the witness 

and produced on January 19, 2005, at HA YNES AND BOONE, LLP, 901 Main Street, Suite 3100, 

Dallas, Texas 75202. 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI Page I 16div-009777



OF COUNSEL: 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 15•h Street, N.W. -Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EVANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Joseph Ianno, Jr. (FL Bar# 655351) 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

Dated: December 27, 2004 

Respectfully submitted, 

�al�8 
Michael C. Occhuizzo7� 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W. -Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI Page 2 16div-009778



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 
the following counsel of record by facsimile and Federal Express on this 27th day of December, 
2004: 

John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 

Jerold S. Solovy, Esq. 
JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 
Chicago, Illinois 60611 

�c�? 
Michael C. Occhuizw 

NOTICE OF DEPOSITION SUBPOENA DUCES TECUM OF DONALD R. UZZI Page 3 16div-009779



THE STATE OF TEXAS 

IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff{s), 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

CASE NO: CA 03-5045 Al 

DEPOSITION SUBPOENA DUCES TECUM 

TO: Any sheriff or constable of the State of Texas or other person authorized to serve and 
execute subpoenas as provided in Texas Rule of Civil Procedure 176.5. 

You are commanded to summon Donald R. Uzzi, 4201 Lomo Alto Drive, Apt. 307, 
Dallas, TX 75219, to appear at the principal offices of HA YNES AND BOONE, LLP, 901 Main 
Street Suite 3100, Dallas, Texas 75202, on Wednesday, January 19, 2005 at 9:30 a.m. to give 
testimony at a videotaped oral deposition and to permit inspection and copying of documents or 
tangible things to be used as evidence in this case. 

Donald R. Uzzi is commanded to attend the oral deposition and to produce and permit 
inspection and copying of the following documents or tangible things described in the attached 
Exhibit I. These documents and materials shall be brought with the witness and produced prior 
to the deposition on January 19, 2005, at HA YNES AND BOONE, LLP, 901 Main Street, Suite 
3100, Dallas, Texas 75202. 

Contempt. Failure by any person without adeqnate excuse to obey a subpoena 
served upon that person may be deemed a contempt of the court from which the subpoena 
is issued or a district court in the county iiI which the subpoena is served, and may be 
punished by fine or confinement, or both. TEX. R. CIV. P.176.S(a). 

DO NOT F A1L to return this writ to the Circuit Court of the Fifteenth Judicial Circuit In 
and For Palm Beach County, Florida with either the attached officer's return showing the manner 
of execution or the witness's signed memorandum showing that the witness accepted the 
subpoena. 

ISSUED on December 27, 2004. 

16div-009780



Tre de 
as State Bar No. 24034176 

KIRKLAND & ELLIS LLP, 
655 15th Street, N.W., Suite 1200, 
Washington, D.C. 20005 

This subpoena was issued pursuant to Texas Rule of Civil Procedure 201.2, the Order of 
the Circuit Court of the Fifteenth Judicial Circuit In and For Palm Beach County, Florida entered 
on January 21, 2004 and attached hereto as Exhibit 2, and at the request of Defendants' attorneys 
ofrecord Thomas D. Yannucci, P.C., Lawrence P. Bemis (FL Bar No. 618349), and Thomas A. 
Clare of KIRKLAND & ELLIS LLP, 655 15th Street, N.W., Suite 1200, Washington, D.C. 20005; 
Mark C. Hansen, James M. Webster, III, Rebecca A. Beynon ofI<:ELLOGG, HUBER, HANSEN, 
TODD & EVANS, P.L.L.C., Sumner Square, 1615 M Street, N.W., Suite 400, Washington, D.C. 
20036; Joseph Ianno, Jr. (FL Bar No. 655351), CARLTON FIELDS, P.A., 222 Lakeview Ave., Suite 
1400, West Palm Beach, FL 33401. 

16div-009781



EXHIBIT! 

DEPOSITION SUBPOENA DUCES TECUM 

Yau are hereby requested to produced the following documents pursuant to the 

definitions and instructions contained herein: 

DOCUMENTS REQUESTED 

I. All documents concerning the Coleman Transaction. 

2. All documents concerning the Subordinated Debenture Offering. 

3. All documents concerning the Bank Facility, or the Credit Agreement. 

4. All documents reflecting or concerning any communications between or among any 

of Sunbeam, CPH, MAFCO, CSFB, Arthur Andersen, MS & Co., MSSF, Davis Polk, Wachtell, or 

Skadden in 1997 or 1998. 

5. All documents provided by you in any Litigation or SEC Administrative Proceeding. 

6. All calendars, diaries, timekeeping sheets or records maintained by you concerning 

any activities related to Coleman Transaction, the Subordinated Debenture Offering, the Bank 

Facility, the Credit Agreement. 

7. All documents related to Sunbeam's Financial Information for all or any portion of 

1996, 1997, and 1998, including but not limited to Financial Statements and documents concerning 

Sunbeam's forecasts and plans for revenue or earnings. 

8. All documents related or referring to any cost-reduction or sales program or policy in 

place at Sunbeam during 1997 and 1998, including but not limited to documents concerning the. 

"early buy" program, "Initiatives for Success", and "bill and hold" sales and the "no returns" policy. 
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9. All documents concerning returns of Sunbeam goods or product in 1997 and 1998, 

including but not limited to documents regarding the "no returns" policy and conversations or 

communications regarding the deletion of return authorizations from the J.D. Edwards system. 

10. All documents pertaining to negotiations concerning the acquisition of Coleman, 

Signature Brands, and First Alert, including but not limited to documents concerning conversations 

or communications of any kind between or among any of MS & Co., MSSF, CPH or MAFCO 

personnel or representatives. 

11. All documents concerning Synergies that might be achieved from a business 

combination of Sunbeam, Coleman, Signature Brands, and First Alert, or any combination thereof. 

12. All documents related to or supporting the March 16, 1998 Representation Letter 

provided to Arthur Anderson, including but not limited to any drafts of such letter and any Financial 

·Information used or referenced in writing the letter or drafts. 

13. All documents concerning any "comfort letter" pertaining to the Subordinated 

Debenture offering or the Credit Agreement, including but not limited to Arthur Andersen's letters 

dated March 19, 1998 and March 25, 1998 and any drafts of such letters. 

14. All documents concerning any investigation, analysis, or due diligence conducted by 

Sunbeam or its Advisors pertaining to the Coleman Transaction, including but not limited to 

documents and Financial Information pertaining to March 18, 1998 and March 24, 1998 conference 

calls. 

15. All documents related to Sunbeam's March 19, 1998 press release, including but not 

limited to documents pertaining to the contents or drafting of the press release, the decision to issue 

the press release, and the decision to include the press release in the Offering memorandum. 
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16. All documents concerning the March 19, 1998 drafting session and/or meeting that 

took place at Global Financial Press concerning the Offering Memorandum, including but not 

limited to documents concerning any conversations or communications of any kind involving MS & 

Co. or Arthur Andersen personnel. 

17. All documents related to the sale of the Subordinated Debenture, including but not 

limited to documents pertaining to roadshows or other communications with investors or analysts. 

DEFINITIONS 

1. "Advisors" shall mean financial advisors, legal advisors, accountants, consultants 

and any other third-party advising or assisting Sunbeam in any way with the Coleman 

Transaction, including but not limited to Arthur Anderson, Coopers & Lybrand, Llama 

Company, MS& Co., MSSF, and Skadden. 

2. "Arbitrations" shall meanAlbertJ. Dunlap and Sunbeam Corporation, No. 32 160 

00088 99 (AAA); and Russell A. Kersh and Sunbeam Corporation, No. 32 160 00091 99 (AAA). 

3 .  "Arthur Andersen" shall mean Arthur Andersen LLP and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

4. "Bank Facility" shall mean the Credit Agreement, including amendments, and all 

funds extended by Lenders to Sunbeam pursuant to the Credit Agreement, including but not limited 

to Tranche A, Tranche B, and the Revolving Credit Facility. 

5. "Communication" shall mean any exchange or transmittal of information by any 

means of transmission, including, without limitation, face-to-face conversation, mail, overnight 

delivery, Internet, telephone, electronic mail, or facsimile. 

16div-009784



6. The term "concerning" shall mean relating to, referring to, describing, evidencing, or 

constituting. 

7. "Coleman" shall mean Coleman Company, Inc. and any ofits subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

8. "Coleman Transaction" shall mean Sunbeam's acquisition of Coleman Company, Inc. 

from CPH and all related communications, agreements, and transactions, including the February 27, 

1998 Agreements and the March 30, 1998 closing. 

9. "Cooper & Lybrand" shall mean the former Coopers & Lybrand LLP, and any ofits 

subsidiaries, divisions, predecessors, successors, present and former employees, representatives, and 

agents. 

10. "CPH" shall mean Coleman (Parent) Holdings Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

11. "Credit Agreement" shall mean the agreement entered into by Sunbeam, as borrower 

with Lenders, dated March 30, 1998 and all amendments thereto. 

12. "CSFB" shall mean Credit Suisse First Boston LLC and any of its former or present 

officers, directors, employees, representatives and agents. 

13. "Davis Polk" shall mean Davis Polk & Wardwell and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

14. "Document" shall mean any recording in any tangible form of any information, 

whether handwritten, typed, printed, stored on computer disks, tapes, or databases, or otherwise 

reproduced. "Document" or "documents" also includes electronic documents whether stored on 
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servers or hard drives, e-mail, backup tapes, voicemail and video and audio recordings. A draft or 

non-identical copy is a separate document within the meaning of this term. 

15. "FinanCial Information" shall mean information concerning the past or present 

financial condition of Sunbeam or Sunbeam securities. 

16. "Financial Statements" shall mean documents reflecting Financial Information, 

including without limitation quarterly reports, yearly reports, balance sheets, statements of income, 

earnings, cash flow projections, and sources and applications of funds. 

17. "First Alert" shall mean First Alert, Inc., and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

18. The term "identify" (with respect to documents) shall mean to give, to the extent 

known, the (i) type of document; (ii) general subject matter; (iii) date of the document; and (iv) 

author(s), addressee(s) and redipient(s). 

19. "Lenders" shall mean the entities listed on Schedule 2.01 of the Credit Agreement 

under the heading "Lenders" and any other person that shall have become a party to the Credit 

Agreement as a Lender pursuant to an assignment and acceptance. 

20. "Litigations" shall mean In re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla); Camden Asset Management L.P. v. Sunbeam Corporation, 98-8773-Civ.

Middlebroks and 98-8275-Civ.-Middlebrooks (S.D. Fla); Krim v. Dunlap, No. CL 983168AD (151h 

Jud. Cir., Fla.); Stapleton v. Sunbeam Corp., No. 98-1676-Civ.-King (S.D. Fla); Sunbeam Corp. v. 

PricewaterhouseCoopers LLP, No. CL 005444AN (15th Jud. Cir., Fla.); In re Sunbeam Corp., Inc., 

No. 01-40291 (AJG) (Bankr. S.D.N.Y.) and any adversary proceedings therein; SECv. Dunlap, No. 

01-8437-Civ.-Middlebrooks (S.D. Fla.); Oaldree Capital Management LLCv. Arthur Andersen LLP, 
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No. BC257177 (L.A. Cty., CA); and Coleman (Parent) Holdings Inc. v. Arthur Andersen LLP, No. 

CA 0 l -06062AN (151h Jud. Cir., Fla.), or other litigation concerning the Coleman Transaction. 

21. "Llama Company" shall mean Llama Company and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

22. "MAFCO" shall mean MacAndrews & Forbes Holdings, Inc. and any of its officers, 

directors, former or present employees, representatives and agents. 

23. The "March 19, 1998 Press Release" shall mean the press release issued by Sunbeam 

on March 19, 1998 concerning the shortfall of first quarter 1998 sales numbers and the reasons for 

such shortfall. 

24. "MS & Co." shall mean Morgan Stanley & Co. Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

25. "MSSF" shall mean Morgan Stanley Senior Funding, Inc. and any of its former or 

present officers, directors, employees, representatives and agents. 

26. The term "person" shall mean any natural person or any business, legal or 

governmental entity or association. 

27. The term "relating to" shall mean concerning, evidencing, referring to, or constituting. 

28. The "Relevant Period," unless otherwise indicated, shall be from January 1, 1996 

through the date of service of this subpoena. 

29. "SEC" shall mean the Securities and Exchange Commission. 

30. "SEC Administrative Proceedings" shall meanin the Matter a/Sunbeam Corp., SEC 

Administrative Proceeding File No. 3-10481, and In the Matter of David C. Fannin, SEC 

Administrative Proceeding File No. 3- 10482. 
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31. "Signature brands" shall mean Signature Brands USA, Inc. and any ofits subsidiaries, 

divisions, predecessors, successors, present and former employees, representatives, and agents 

32. "Skadden" shall mean Skadden, Arps, Slate, Meagher & Flom, LLP and any of its 

former or present partners, officers, directors, employees, representatives and agents. 

33. "Subordinated Debentures" shall mean the Sunbeam's Zero Coupon Convertible 

Senior Subordinated Debentures Due 2018. 

34. "Subordinated Debenture Offering" shall mean the offering of Sunbeam's 

Subordinated Debentures. 

35. "Sunbeam" shall mean Sunbeam Corporation and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents. 

36. "Synergies" shall mean post-acquisition gains through increased revenue and/or 

decreased cost; 

3 7. "Wachtel!" shall mean Wachtell Lipton Rosen & Katz and any ofits former or present 

partners, officers, directors, employees, representatives and agents. 

38. The terms "you" or "your"
. 
shall mean Donald R. Uzzi and any of Donald R. Uzzi's 

present and former representatives and agents. 

INSTRUCTIONS 

1. Documents shall be produced as they are kept in the usual course of business, or 

organized and labeled to correspond to the categories in this Request. Documents attached to 

each other' should not be separated. Documents consisting of items previously produced in the 

Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall be 

produced in Bates number order. 
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2. All documents shall be produced in the file folder, envelope or other container in 

which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be from January I, 1996 

through the date of service of this subpoena, and shall include all documents and information which 

relate in whole or in part to such period, or to events or circumstances during such period, even 

though dated, prepared, generated or received prior or subsequent to that period. Please supplement 

or correct your responses to these requests if, at any time, you become aware that your responses are 

incomplete or incorrect in any request. 

4. If you claim the attorney-client privilege, or any other privilege or work-product 

protection for all or any portion of a document, you shall provide a privilege log that describes the 

withheld material sufficiently to allow Morgan Stanley to test the privilege or protection asserted. 

5. The following rules of construction apply: 

I. The connectives "and" and "or" shall be construed either disjunctively or 
conjunctively as necessary to bring within the scope of the discovery requests all 
responses that might otherwise be outside their scope; 

2. The term "including" shall be construed to mean "without limitation"; and 

3. The use of the singular form of any word include the plural and vice versa. 
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CAUSE NO. ()5- ()0275-J 

COLEMAN (PARENT) HOLDINGS INC., § 
§ 

Plaintiff, § 
§ 

v. § 
§ 

MORGAN STANLEY & CO. § 
INCORPORATED, § 

Defendant. § 
§ 

IN THE DISTRICT COURT OF 

THE (ti I �t JUDICIAL DISTRICT 

DALLAS COUNTY, TEXAS 

ORDER FOR MORGAN STANLEY & CO. INCORPORATED'S 
MOTION FOR SUBSTITUTED SERVICE 

On January _'-IQ ___ , 2005, this Court heard and considered Morgan Stanley & Co., 

Incorporated's ("Morgan Stanley") Motion for Substituted Service of a deposition subpoena on 

third-party witness Donald R. Uzzi ("Uzzi"). After considering the Motion and accompanying 

evidence and having found that Morgan Stanley diligently attempted to serve Uzzi according to 

the affidavit and other evidence presented with the Motion, but was unsuccessful, it is hereby 

ORDERED that Morgan Stanley may effectuate substituted service on Uzzi with the subpoena 

duces tecum: 

1. By leaving a true copy of the subpoena (along with this Order) with anyone over 

sixteen years of age at Uzzi's usual place of abode at 4201 Lomo Alto Drive, Unit 307, Dallas 

County, Texas 75219-1515; 

2. By attaching a copy of the subpoen 

75219-1515; or 

ORDER FOR MORGAN STANLEY & CO. INCORPORATED'S 
MOTION FOR SUBSTITUTED SERVICE 
D - 1308885. l 

ng with this Order) to the door of Uzzi's 

Pagel 
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3. 

IT IS FURTHER ORDERED that the return of e person effectuating substituted service 

of the subpoena be endorsed on or attached to the subpoena, state when and how the subpoena 

was served, and be signed by the same. 

SIGNED on January /0 ,2005. 

ORDER FOR MORGAN STANLEY & CO. INCORPORATED'S 
MOTION FOR SUBSTITUTED SERVICE 
D - 1308885. l 

JUDGE PRESIDING 

Page 2 
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                                                             1

        1       IN THE FIFTEENTH JUDICIAL CIRCUIT COURT IN
                    AND FOR PALM BEACH COUNTY, FLORIDA
        2
                              CIVIL DIVISION
        3
                         Case No.  03 CA 005045 AI
        4

        5

        6    COLEMAN (PARENT) HOLDINGS, INC.,

        7                           Plaintiff,

        8    vs.

        9    MORGAN STANLEY & CO., INC.,

       10                           Defendant.
             _______________________________________/
       11

       12

       13                   HEARING BEFORE THE
                       HONORABLE ELIZABETH T. MAASS
       14

       15

       16

       17

       18

       19

       20

       21                       Thursday, January 13, 2005
                                Palm Beach County Courthouse
       22                       Courtroom 11-A
                                205 N. Dixie Highway
       23                       West Palm Beach, Florida 33401
                                11:07 a.m. - 11:33 a.m.
       24
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       25
 

                                                             2

        1

        2    APPEARANCES:

        3

        4            SEARCY, DENNEY, SCAROLA,
                      BARNHART & SHIPLEY
        5            2139 Palm Beach Lakes Boulevard
                     West Palm Beach, Florida 33409
        6            (561) 686-6300
                     Attorneys for the Plaintiff
        7            BY:  JACK SCAROLA, ESQUIRE

        8

        9
                     CARLTON FIELDS, P.A.
       10            Esperante
                     222 Lakeview Avenue
       11            Suite 1400
                     West Palm Beach, Florida 33410
       12            (561) 659-7070
                     Attorneys for the Defendant
       13            BY:  JOSEPH IANNO, JR., ESQUIRE

       14

       15

       16

       17

       18

       19

       20

       21

       22

       23
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       24

       25
 

                                                             3

        1        The Hearing before the HON. ELIZABETH T.

        2    MAASS was taken before me, PATTY McCOY, Shorthand

        3    Reporter, Notary Public, State of Florida at

        4    Large, at the Palm Beach County Courthouse, 205

        5    North Dixie Highway, Courtroom 11-A, West Palm

        6    Beach, Florida, on Thursday, January 13, 2005

        7    pursuant to the Notice filed herein, in the

        8    above-entitled cause pending before the

        9    above-named Court.

       10             P  R  O  C  E  E  D  I  N  G  S

       11               THE COURT:  Okay, we are back on

       12         Coleman and Morgan Stanley, which motion do

       13         we want to start with?

       14               MR. SCAROLA:  I guess we had actually

       15         begun with Coleman's motion to compel, Your

       16         Honor.  Might as well start there.

       17               THE COURT:  Okay.

       18               MR. SCAROLA:  I assume that Your Honor

       19         has had an opportunity now to have reviewed

       20         these documents and there are a few things

       21         that I want to focus in on that are of

       22         particular concern to me, and let's begin

       23         with interrogatory number 1 which asks that
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       24         Morgan Stanley identify each individual who

       25         conducted due diligence, et cetera.
 

                                                             4

        1               And if Your Honor takes a look at the

        2         response, repeatedly Morgan Stanley responds

        3         by giving us the identity of personnel which

        4         include but are not limited to.  And our

        5         concern is that at this stage in the

        6         discovery we are entitled to know whether

        7         the persons that can be identified by Morgan

        8         Stanley are indeed limited to those that

        9         they have identified and that language ought

       10         to be eliminated.

       11               They ought to tell us who they have

       12         identified and we ought not to have the

       13         indefiniteness of that phrase repeated

       14         throughout their responses.

       15               THE COURT:  What would be the response

       16         to an argument that we don't know everybody,

       17         we have a good faith belief there were other

       18         people but we've been unable to identify

       19         them?

       20               MR. SCAROLA:  Well, by saying

       21         including but not limited to, what they are

       22         telling us is that indeed there are other
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       23         people there without any basis for that

       24         statement.  If in fact they know that there

       25         are additional people there, I think they
 

                                                             5

        1         ought to say that clearly and unequivocally

        2         and tell us that we know there were

        3         additional people present but we have been

        4         unable to identify them, their identities

        5         are unknown.  This answer doesn't say that.

        6               THE COURT:  Okay, what's the response?

        7               MR. IANNO:  Judge, I'm looking at

        8         their attachment to the motion,

        9         interrogatory number one on page 3, and it

       10         doesn't use the words "including but not

       11         limited to."  It says, The following

       12         individuals are known to have conducted due

       13         diligence of Sunbeam.  It goes on to list

       14         from page 25 separate individuals.

       15               Then on page 7, after we say the

       16         individuals we know conducted due diligence

       17         of Sunbeam, we say subject to, without

       18         limiting the foregoing, the following people

       19         may have also conducted due diligence.  And

       20         the reason for that is due diligence is not

       21         a defined term.  We said at the beginning of

       22         this interrogatory due diligence means
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       23         different things to different people.

       24               So the next people, on pages 7, 8, 9

       25         and ending on page 10, are people that may
 

                                                             6

        1         have conducted due diligence depending on

        2         what you consider due diligence to be but we

        3         have responded to the interrogatory in the

        4         first few pages where we list 25 separate

        5         people that we know conducted due diligence.

        6               THE COURT:  What's the response?

        7               MR. SCAROLA:  I accept that response,

        8         Your Honor.  I think that if that's in fact

        9         what is meant by that phrase, then I think

       10         that that is a reasonable manner in which to

       11         reply.  And now that that has been a matter

       12         of record, I don't find that response to be

       13         vague.

       14               THE COURT:  Let's go on to Number 2.

       15               MR. SCAROLA:  Actually I think, Your

       16         Honor, that the concerns that I have about

       17         Number 2 are subsumed within Number 3 and so

       18         with the Court's permission we will focus on

       19         Number 3, and that interrogatory requests

       20         the identification of each discussion,

       21         telephone conference, meeting, et cetera
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       22         concerning Sunbeam's first quarter 1998

       23         sales or profits, the identity of the

       24         individuals participating in the

       25         communication, and the substance of each
 

                                                             7

        1         communication.

        2               The response repeatedly refers to

        3         Sunbeam officials without identifying who

        4         those individuals are.

        5               If in fact the individuals cannot be

        6         identified, then I think we're entitled to

        7         know that; but a response that says, quote,

        8         A series of telephone conference calls with

        9         Sunbeam officials, without either

       10         identifying the officials or affirmatively

       11         acknowledging that the officials cannot be

       12         identified does not properly respond to that

       13         interrogatory.

       14               Repeatedly throughout the

       15         interrogatory response there's a failure to

       16         identify the participants in the

       17         communications, multiple communications are

       18         lumped together, and no effort is made to

       19         meet that portion of the interrogatory which

       20         asks that the substance of the communication

       21         be identified.
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       22               THE COURT:  Okay, what's the response?

       23               MR. IANNO:  Judge, in looking at the

       24         response I think we've complied with each

       25         one.  We've identified each discussion,
 

                                                             8

        1         identified to the best of our ability who

        2         participated, and it is noted in our

        3         response to the motion when the terms are

        4         used, quote, Sunbeam management and Sunbeam

        5         officials.  That's because those were the

        6         terms that were used by the deponents

        7         themselves who testified about the telephone

        8         calls.

        9               As the Court will notice, each one of

       10         the responses in response to interrogatory 3

       11         has deposition citations where that

       12         information can be derived from.

       13               If the participants in the phone call

       14         said we talked with Sunbeam officials and

       15         didn't identify them, that's the best

       16         information that's available.  The response

       17         is, as it's drafted and written with all the

       18         citations, the best information that's

       19         available based on the discovery that's been

       20         taken.  I think the response is a sufficient
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       21         response to the question that is requested.

       22               MR. SCAROLA:  We have --

       23               THE COURT:  Where?  I'm sorry.  Go

       24         ahead, you can respond.

       25               MR. SCAROLA:  Yes, Your Honor.  The
 

                                                             9

        1         fact that an individual deponent did not

        2         identify particular individuals

        3         participating in a particular communication

        4         does not mean that Morgan Stanley doesn't

        5         have the knowledge.

        6               Simply referring to a deposition in

        7         which a statement is made that I

        8         participated in a conference call with

        9         Sunbeam officials does not relieve Morgan

       10         Stanley of the obligation either to identify

       11         those individuals, as requested in the

       12         interrogatory, or to affirmatively state

       13         that the identity of the individuals

       14         participating in that communication is

       15         unknown to Sunbeam.  Not unknown to a

       16         particular deponent but unknown to Sunbeam.

       17               The fact that a particular deponent

       18         does not, in the course of his deposition,

       19         detail the content of the communication

       20         doesn't mean that Morgan Stanley is unable
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       21         to detail the content of the communication.

       22               Morgan Stanley must either tell us

       23         what it knows about the content of the

       24         communication or affirmatively state:  This

       25         communication took place; all we know about
 

                                                            10

        1         it is that Sunbeam officials participated,

        2         we cannot identify them, and we don't know

        3         what the content of the communication is.

        4               We haven't gotten that information in

        5         the answer they've given us.

        6               THE COURT:  Okay.  The next one is

        7         Number 4.

        8               MR. SCAROLA:  Interrogatory Number 4

        9         asks Morgan Stanley to identify each Morgan

       10         Stanley employee or representative,

       11         including attorneys, who received, reviewed

       12         discussed, and/or commented upon the March

       13         19, 1998 press release.

       14               Morgan Stanley expressly excludes from

       15         its response Morgan Stanley employees or

       16         representatives who received a draft of the

       17         press release prior to its issuance.  They

       18         expressly tell us that they're not giving

       19         that.
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       20               I don't know on what basis they can

       21         simply ignore a portion of the request.

       22         They can tell us they don't know, they don't

       23         have the information.  They can raise

       24         appropriate objections to providing the

       25         information and we can deal with the
 

                                                            11

        1         objections.  But they can't simply say we've

        2         decided to tell you who reviewed, discussed

        3         and/or commented upon it but we're not going

        4         to tell you who received it.  So we object

        5         on that basis.

        6               In addressing who reviewed, discussed

        7         or commented on the press release, Morgan

        8         Stanley doesn't identify a single individual

        9         who did so.

       10               Instead they list individuals who may

       11         have reviewed, discussed or commented upon

       12         the press release.  And again that's the

       13         same infirmity we discussed earlier.  If

       14         they know, we're entitled to know what they

       15         know; and if they don't know, we're entitled

       16         to have them tell us clearly and

       17         unequivocally that this is information that

       18         is not available to them in spite of their

       19         diligent efforts to obtain it.
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       20               THE COURT:  Do you want to respond?

       21         Oh, I'm sorry.

       22               MR. SCAROLA:  No, that's quite all

       23         right.

       24               There are also references to

       25         unidentified documents that supposedly
 

                                                            12

        1         indicate various Sunbeam officials that may

        2         have discussed and reviewed the press

        3         release and, again, the "may have" language

        4         is troublesome.

        5               It doesn't tell us whether Morgan

        6         Stanley has information that they did or did

        7         not.  And that's the direction that the

        8         interrogatory seeks to take.

        9               MR. IANNO:  Working backwards, Judge,

       10         on the documents, the interrogatory never

       11         asked for identification of documents, so I

       12         think the language Mr. Scarola has referred

       13         is probably served best in the realm of no

       14         good deed goes unpunished.  But the

       15         individuals that are referenced in that

       16         language are Sunbeam employees, therefore

       17         they're not even responsive to the

       18         interrogatory.
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       19               But with regard to the Morgan Stanley

       20         employees, I have not seen a case citation

       21         that requires a person responding to an a

       22         interrogatory to say, I don't have any

       23         information, when you do have information

       24         that may be responsive.  And that's what we

       25         have here.
 

                                                            13

        1               Based on the discovery that's been

        2         taken to date this is the best information

        3         and knowledge we have.  Contrary to what

        4         Mr. Scarola says we did not exclude people

        5         who received, may have received the press

        6         release.  This is a press release.  It's

        7         open to the public in general.  So what --

        8               THE COURT:  Well, except what was the

        9         purpose then of that first paragraph, the

       10         response?  Was that just inartful drafting?

       11               MR. IANNO:  That's what it says but

       12         then if you go to the next sentence --

       13               THE COURT:  I see that you -- but

       14         wouldn't you think it's fair that they say,

       15         hey, which is it?

       16               MR. IANNO:  Well, I understand but we

       17         say these following individuals may have

       18         received it, in the second paragraph, we
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       19         list people who may have received it.

       20               And the reason for that is because, as

       21         we said in our response, when these people

       22         were deposed they say I believe I may have

       23         seen this or I believe I may have received

       24         it.  They can't, the people that are

       25         actually at issue here can't even tell us
 

                                                            14

        1         that they actually received the press

        2         release.

        3               So what Mr. Scarola is saying, Morgan

        4         Stanley, you as a defendant are required to

        5         say "A" or "B" but not an accurate response

        6         is we think that these people received it

        7         based on their testimony.  But they can't

        8         even tell us for sure.  So what are we

        9         supposed to do when one of the people or the

       10         people that actually are alleged to have

       11         received this don't even know?  We've given

       12         the best response that's possible under

       13         these circumstances.

       14               THE COURT:  Do you want to respond?

       15               MR. SCAROLA:  No further argument.

       16               THE COURT:   Okay, let's go on to

       17         Number 5.
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       18               MR. SCAROLA:  Your Honor, Number 5

       19         simply relates back to the arguments with

       20         regard to 3 and 4 that we have just

       21         addressed, so I don't know that it needs to

       22         be dealt with separately.

       23               Number 10 requests that Morgan Stanley

       24         identify each instance in which Morgan

       25         Stanley employees or representatives --
 

                                                            15

        1               THE COURT:  I'm sorry, we're going

        2         from 5 to 10?

        3               MR. SCAROLA:  Yes, Your Honor.  I'm

        4         sorry.

        5               THE COURT:  That's okay.

        6               MR. SCAROLA:  We've already argued the

        7         defects in 5 in addressing the defects in 3

        8         and 4.

        9               THE COURT:  Okay, go ahead.

       10               MR. SCAROLA:  Interrogatory Number 10

       11         is objected to on the basis that it is

       12         unduly burdensome.  The Court is well aware

       13         that the party raising such an objection

       14         must do more than simply recite the formula

       15         words.  There must be some indication as to

       16         why it is unduly burdensome and the nature

       17         of the burden that is imposed, and the
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       18         Defendant has failed to meet that burden.

       19               THE COURT:  What would be, I'm sorry.

       20         Go ahead.  These are old.  What would be the

       21         response to the argument that that's a whole

       22         lot of work to make them do now that this is

       23         the first time we've brought up this

       24         objection?

       25               MR. SCAROLA:  I'm sorry?
 

                                                            16

        1               MR. IANNO:  Maybe I can help, Judge,

        2         because I realized that overnight and I had

        3         my office deliver the original interrogatory

        4         answer at 10:30, which was filed in October

        5         of 2003, which is identical to sub, this

        6         really isn't a supplemental answer.  It's on

        7         page 14.

        8               THE COURT:  Right.  I mean sort of, I

        9         would think one of their responses, you

       10         know, this is, we're talking about

       11         interrogatories from back in mid 2003.

       12         We're now on the eve of trial.  This would

       13         be an extraordinary amount of work to have

       14         to get together.  And if you were really

       15         intent on getting this, wouldn't it have

       16         made sense to pull it up earlier?
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       17               MR. SCAROLA:  Your Honor, I certainly

       18         agree that it would have been better to have

       19         brought it up earlier.  I don't believe that

       20         that relieves Morgan Stanley of the burden

       21         and of justifying an unduly burdensome

       22         response.  We don't have any of the details

       23         that would be necessary in order to make the

       24         determination as to whether this is in fact

       25         an undue burden under the presently existing
 

                                                            17

        1         circumstances.

        2               THE COURT:  Okay.  What do you want to

        3         respond?

        4               MR. IANNO:  Judge, I think that

        5         because this is a verified interrogatory

        6         response I just handed the Court, we at

        7         least put a prima facie case on that we

        8         produced 35 boxes of documents totaling

        9         81,900 pages in connection with Sunbeam

       10         related engagements.

       11               That satisfies our burden of showing

       12         what the work is that's involved in this.

       13         They have the documents.  They can see every

       14         communication.  We've justified our undue

       15         burden.

       16               You can't wait 15 months and we're
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       17         three weeks before trial and say okay, now

       18         you have to answer this interrogatory.  They

       19         should have brought this to court.  We've

       20         been here for a hundred hours of hearings at

       21         least on this case?  To bring it up now is

       22         just unreasonable.

       23               THE COURT:  What's the response?

       24               MR. SCAROLA:  If in fact what Morgan

       25         Stanley is saying is that every
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        1         communication that is responsive to this

        2         interrogatory is disclosed within those

        3         documents, then I think that Mr. Ianno's

        4         position may have some merit at this point

        5         in time.

        6               However, there is no such affirmative

        7         representation.  They aren't telling us that

        8         all of those communications are disclosed

        9         within the documents and because those

       10         documents are in our possession, the burden

       11         is equal on us to go through this

       12         information the same as it would be on them

       13         to go through the information.

       14               I think we need at least from them

       15         either the affirmative assertion that it's
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       16         all there and we have nothing else or such

       17         supplement as they may have to the

       18         information contained within the documents.

       19               THE COURT:  Do you know if everything

       20         that's been produced is everything that's

       21         requested in this interrogatory?

       22               MR. IANNO:  Well, obviously it

       23         wouldn't include telephone calls.  Those

       24         would have been asked in questions during

       25         depositions.
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        1               Can I say it's everything, Judge?  In

        2         2003 we thought it was everything.  Whether

        3         or not it's been that since then, I can't

        4         represent.  I will represent to the Court I

        5         bet the vast majority of what is responsive

        6         to that has been produced to the Plaintiffs

        7         in this case.

        8               THE COURT:  Okay, let me take it under

        9         advisement.  Is that the end of that motion

       10         then?

       11               MR. SCAROLA:  It is, Your Honor.

       12               THE COURT:  Okay, and then the other

       13         one we have is?

       14               MR. IANNO:  Our motion to compel a

       15         second better answer to interrogatory Number
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       16         5, Your Honor.

       17               THE COURT:  Number 2?

       18               MR. IANNO:  Interrogatory Number 2 of

       19         the Fifth set, that's correct.

       20               THE COURT:  Right.  Okay, good.  What

       21         did you want to say to the Court on that?

       22               MR. IANNO:  If I may approach, Judge,

       23         I want to hand the Court correspondence

       24         between counsel to address the first point

       25         that's raised in Coleman's response that we
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        1         did make a good faith effort to respond to

        2         work this out.

        3               The exact same points made in our

        4         motion are made in the December 23rd

        5         correspondence bullet point by bullet point

        6         asking them to provide better answers on

        7         these points.

        8               When we didn't get a response to the

        9         letter of December 23rd we then filed our

       10         motion.  So we have made a good faith effort

       11         because that's the way the parties have

       12         worked out their discovery disputes, send a

       13         letter then contact the other side and go

       14         through it.
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       15               Now, getting to the exact points of

       16         the response, as the Court may recall back

       17         in December we had a hearing and you ordered

       18         them to not use words like "and slash or" to

       19         identify this.

       20               THE COURT:  Right.

       21               MR. IANNO:  They served their amended

       22         response and it still fails to denominate a

       23         single communication that includes the names

       24         of the participants, exactly who said what,

       25         when it happened, the date on which the
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        1         communication occurred, and the substance of

        2         the communication.

        3               In their response they start for the

        4         first time to identify the deposition

        5         testimony to which they're referring.  As

        6         the Court can they used terms like, "in

        7         deposition testimony the people testified to

        8         this and without any reference to that." At

        9         least when we did our responses we

       10         identified where that was.  So the response

       11         under oath should include that at a minimum.

       12               There's a gentleman referred to on

       13         page 2 of the amended response, Mr. Gordon

       14         Rich who has now passed away, and they say
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       15         CPH has not been able to ascertain whether

       16         Mr. Rich had any discussions with Morgan

       17         Stanley.

       18               Well, contrary to how we did it,

       19         Judge, they have no information that

       20         Mr. Rich contacted us; and to say he did, to

       21         be able to go in front of a jury or make an

       22         argument that we can't rebut I think is

       23         improper.  And that's the reason we say that

       24         Mr. Rich should be excused from this.

       25               Do they have any information that
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        1         Mr. Rich actually talked to Morgan Stanley,

        2         even if it's hearsay in an interrogatory,

        3         they should put it in, and not just say

        4         Mr. Rich may have talked to them, and we

        5         have absolutely no way to rebut that.

        6               Again with Mr. Nesbitt (phonetic),

        7         Your Honor, they talked -- Mr. Nesbitt had

        8         and others examine analyst's reaction.

        9               Our interrogatory requested the dates.

       10         This is a fraud case.  I think we're right

       11         back to square one where we were on this

       12         interrogatory:  Tell us who, what, when,

       13         where and what was said.
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       14               And, Your Honor, I know last time we

       15         had this hearing you asked us to, if we had

       16         included identified, how we defined

       17         identified.

       18               THE COURT:  Right.

       19               MR. IANNO:  Attached is Exhibit A to

       20         our motion are the instructions.  And it is

       21         in there in the instructions, identify all

       22         participants, this is in paragraph 8 on page

       23         3, the date on which the event occurred, the

       24         location if applicable, and description of

       25         the substance of the fact, telephone
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        1         conference, et cetera.

        2               So that is the instruction that was

        3         given when you're identifying a

        4         communication.

        5               We think they ought to be able to tell

        6         us now after 15 months of discovery who said

        7         what to whom, when, and what was said.

        8               THE COURT:  Okay, what do you want to

        9         respond?

       10               MR. SCAROLA:  Your Honor, I certainly

       11         must acknowledge in looking at the December

       12         23, 2004 letter that's been provided by

       13         Mr. Ianno that that letter had been
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       14         overlooked when this response was prepared

       15         indicating that the request had not been

       16         made for page and line designations, but

       17         obviously that defect has been cured.

       18               If what Mr. Ianno is asking is that

       19         the defect be cured by incorporating what is

       20         included in the written response into the

       21         interrogatory answer, I am prepared to do

       22         that on the record today.

       23               And if that is unsatisfactory to

       24         Mr. Ianno, to provide a supplemental

       25         response expressly incorporating those page
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        1         and line designations from particular

        2         depositions into the answer that has been

        3         provided.

        4               With regard to the reference to

        5         Mr. Rich, I quite frankly really don't

        6         understand the concern that Mr. Ianno has

        7         here.  We are obliged to provide the best

        8         information we have in response to this

        9         interrogatory.  We believe that Gordon Rich

       10         may have been an individual who participated

       11         in the communications that are referenced in

       12         the interrogatories.
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       13               THE COURT:  Well, why wouldn't it be

       14         sort of the flip side of what we spoke about

       15         on the other motion and if you don't know,

       16         you say unknown, rather than trying to sort

       17         of raise the scepter that maybe there was

       18         this communication that was beneficial to

       19         your client?

       20               MR. SCAROLA:  Well, indeed what we

       21         have done in response to this interrogatory

       22         is really the same thing that Mr. Ianno said

       23         that they did in response to our

       24         interrogatories, to identify those

       25         individuals who they know to have
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        1         participated and separately identify those

        2         individuals who they say may have

        3         participated.

        4               And when Mr. Ianno --

        5               THE COURT:  Would you have any

        6         information that Rich may have participated

        7         in one?

        8               MR. SCAROLA:  Yes, Your Honor.

        9               THE COURT:  And what's that based on?

       10               MR. SCAROLA:  Well, it's based upon

       11         the position that he held, the nature of the

       12         responsibilities that he held, and the
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       13         communications that he had with others

       14         within the organization.

       15               There is reason to believe that Gordon

       16         Rich may in fact have had such

       17         communications.

       18               Now, saying that in an interrogatory

       19         in the discovery phase of this proceeding

       20         doesn't mean that we're going to be able at

       21         the time of trial to introduce evidence that

       22         Gordon Rich had such a communication.

       23               I will tell Your Honor that our

       24         investigation has not disclosed evidence

       25         that Gordon Rich had such a communication.
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        1         But I don't know why we are precluded from

        2         saying in response to a discovery request

        3         that he may have if it is our belief that he

        4         may have.  And that's all we've done.

        5               We have responded to a discovery

        6         request in effect saying you've asked us to

        7         tell you everything we know about who had

        8         these communications, this is who we know

        9         who did, and Gordon Rich may have but he's

       10         dead now so we don't know.

       11               THE COURT:  Okay.  What's the
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       12         response?

       13               MR. IANNO:  Well, Judge, at least when

       14         we did it we had people testifying that they

       15         may have had communications.  Mr. Rich has

       16         just come out of the blue.  No one has

       17         talked about it.  It's speculation and it's

       18         improper in an answer to interrogatory.

       19               The rest of it, Judge, I think it's

       20         absolutely clear in the second full

       21         paragraph on page 2 that they just haven't

       22         answered this -- or the first full

       23         paragraph, excuse me, it begins with

       24         "addition," they have not adequately

       25         responded to the interrogatory.
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        1               THE COURT:  Okay, let me take it under

        2         advisement.

        3               MR. SCAROLA:  Thank you very much,

        4         Your Honor.

        5               THE COURT:  Thank you very much.

        6               MR. IANNO:  Judge, I understand from

        7         your judicial assistant that you have more

        8         envelopes on this case than you need but if

        9         you want --

       10               THE COURT:  I do.  We have

       11         collections.  Oh, we'll take another set.
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       12         That would be so nice.  We're glad to have

       13         them.

       14               MR. SCAROLA:  Would you like two more

       15         sets?

       16               THE COURT:  No.  I think she'll get

       17         upset.

       18               MR. SCAROLA:  Do you want a blank

       19         order you can delineate on?

       20               THE COURT:  No.  I will do my own

       21         order.

       22               MR. SCAROLA:   Okay, Your Honor.

       23               THE COURT:  Thank you very much.  Bye

       24         bye.

       25       (At 11:33 a.m. the hearing was concluded).
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        1             C  E  R  T  I  F  I  C  A  T  E

        2
             THE STATE OF FLORIDA        )
        3
             COUNTY OF PALM BEACH        )
        4

        5         I, Patty McCoy, Shorthand Reporter, certify

        6    that I was authorized to and did stenographically

        7    report the foregoing proceedings and that the

        8    transcript is a true record.

        9

       10         Dated this 14th day of January, 2004.
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        1        The Hearing before the HON. ELIZABETH T.

        2    MAASS was taken before me, PATTY McCOY, Shorthand

        3    Reporter, Notary Public, State of Florida at

        4    Large, at the Palm Beach County Courthouse, 205

        5    North Dixie Highway, Courtroom 11-A, West Palm

        6    Beach, Florida, on Thursday, January 13, 2005

        7    pursuant to the Notice filed herein, in the

        8    above-entitled cause pending before the

        9    above-named Court.

       10             P  R  O  C  E  E  D  I  N  G  S

       11               THE COURT:  Okay, we are back on

       12         Coleman and Morgan Stanley, which motion do

       13         we want to start with?

       14               MR. SCAROLA:  I guess we had actually

       15         begun with Coleman's motion to compel, Your

       16         Honor.  Might as well start there.

       17               THE COURT:  Okay.

       18               MR. SCAROLA:  I assume that Your Honor

       19         has had an opportunity now to have reviewed

       20         these documents and there are a few things

       21         that I want to focus in on that are of

       22         particular concern to me, and let's begin

       23         with interrogatory number 1 which asks that
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       24         Morgan Stanley identify each individual who

       25         conducted due diligence, et cetera.
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        1               And if Your Honor takes a look at the

        2         response, repeatedly Morgan Stanley responds

        3         by giving us the identity of personnel which

        4         include but are not limited to.  And our

        5         concern is that at this stage in the

        6         discovery we are entitled to know whether

        7         the persons that can be identified by Morgan

        8         Stanley are indeed limited to those that

        9         they have identified and that language ought

       10         to be eliminated.

       11               They ought to tell us who they have

       12         identified and we ought not to have the

       13         indefiniteness of that phrase repeated

       14         throughout their responses.

       15               THE COURT:  What would be the response

       16         to an argument that we don't know everybody,

       17         we have a good faith belief there were other

       18         people but we've been unable to identify

       19         them?

       20               MR. SCAROLA:  Well, by saying

       21         including but not limited to, what they are

       22         telling us is that indeed there are other
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       23         people there without any basis for that

       24         statement.  If in fact they know that there

       25         are additional people there, I think they
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        1         ought to say that clearly and unequivocally

        2         and tell us that we know there were

        3         additional people present but we have been

        4         unable to identify them, their identities

        5         are unknown.  This answer doesn't say that.

        6               THE COURT:  Okay, what's the response?

        7               MR. IANNO:  Judge, I'm looking at

        8         their attachment to the motion,

        9         interrogatory number one on page 3, and it

       10         doesn't use the words "including but not

       11         limited to."  It says, The following

       12         individuals are known to have conducted due

       13         diligence of Sunbeam.  It goes on to list

       14         from page 25 separate individuals.

       15               Then on page 7, after we say the

       16         individuals we know conducted due diligence

       17         of Sunbeam, we say subject to, without

       18         limiting the foregoing, the following people

       19         may have also conducted due diligence.  And

       20         the reason for that is due diligence is not

       21         a defined term.  We said at the beginning of

       22         this interrogatory due diligence means
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       23         different things to different people.

       24               So the next people, on pages 7, 8, 9

       25         and ending on page 10, are people that may
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        1         have conducted due diligence depending on

        2         what you consider due diligence to be but we

        3         have responded to the interrogatory in the

        4         first few pages where we list 25 separate

        5         people that we know conducted due diligence.

        6               THE COURT:  What's the response?

        7               MR. SCAROLA:  I accept that response,

        8         Your Honor.  I think that if that's in fact

        9         what is meant by that phrase, then I think

       10         that that is a reasonable manner in which to

       11         reply.  And now that that has been a matter

       12         of record, I don't find that response to be

       13         vague.

       14               THE COURT:  Let's go on to Number 2.

       15               MR. SCAROLA:  Actually I think, Your

       16         Honor, that the concerns that I have about

       17         Number 2 are subsumed within Number 3 and so

       18         with the Court's permission we will focus on

       19         Number 3, and that interrogatory requests

       20         the identification of each discussion,

       21         telephone conference, meeting, et cetera
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       22         concerning Sunbeam's first quarter 1998

       23         sales or profits, the identity of the

       24         individuals participating in the

       25         communication, and the substance of each
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        1         communication.

        2               The response repeatedly refers to

        3         Sunbeam officials without identifying who

        4         those individuals are.

        5               If in fact the individuals cannot be

        6         identified, then I think we're entitled to

        7         know that; but a response that says, quote,

        8         A series of telephone conference calls with

        9         Sunbeam officials, without either

       10         identifying the officials or affirmatively

       11         acknowledging that the officials cannot be

       12         identified does not properly respond to that

       13         interrogatory.

       14               Repeatedly throughout the

       15         interrogatory response there's a failure to

       16         identify the participants in the

       17         communications, multiple communications are

       18         lumped together, and no effort is made to

       19         meet that portion of the interrogatory which

       20         asks that the substance of the communication

       21         be identified.
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       22               THE COURT:  Okay, what's the response?

       23               MR. IANNO:  Judge, in looking at the

       24         response I think we've complied with each

       25         one.  We've identified each discussion,
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        1         identified to the best of our ability who

        2         participated, and it is noted in our

        3         response to the motion when the terms are

        4         used, quote, Sunbeam management and Sunbeam

        5         officials.  That's because those were the

        6         terms that were used by the deponents

        7         themselves who testified about the telephone

        8         calls.

        9               As the Court will notice, each one of

       10         the responses in response to interrogatory 3

       11         has deposition citations where that

       12         information can be derived from.

       13               If the participants in the phone call

       14         said we talked with Sunbeam officials and

       15         didn't identify them, that's the best

       16         information that's available.  The response

       17         is, as it's drafted and written with all the

       18         citations, the best information that's

       19         available based on the discovery that's been

       20         taken.  I think the response is a sufficient
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       21         response to the question that is requested.

       22               MR. SCAROLA:  We have --

       23               THE COURT:  Where?  I'm sorry.  Go

       24         ahead, you can respond.

       25               MR. SCAROLA:  Yes, Your Honor.  The
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        1         fact that an individual deponent did not

        2         identify particular individuals

        3         participating in a particular communication

        4         does not mean that Morgan Stanley doesn't

        5         have the knowledge.

        6               Simply referring to a deposition in

        7         which a statement is made that I

        8         participated in a conference call with

        9         Sunbeam officials does not relieve Morgan

       10         Stanley of the obligation either to identify

       11         those individuals, as requested in the

       12         interrogatory, or to affirmatively state

       13         that the identity of the individuals

       14         participating in that communication is

       15         unknown to Sunbeam.  Not unknown to a

       16         particular deponent but unknown to Sunbeam.

       17               The fact that a particular deponent

       18         does not, in the course of his deposition,

       19         detail the content of the communication

       20         doesn't mean that Morgan Stanley is unable
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       21         to detail the content of the communication.

       22               Morgan Stanley must either tell us

       23         what it knows about the content of the

       24         communication or affirmatively state:  This

       25         communication took place; all we know about
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        1         it is that Sunbeam officials participated,

        2         we cannot identify them, and we don't know

        3         what the content of the communication is.

        4               We haven't gotten that information in

        5         the answer they've given us.

        6               THE COURT:  Okay.  The next one is

        7         Number 4.

        8               MR. SCAROLA:  Interrogatory Number 4

        9         asks Morgan Stanley to identify each Morgan

       10         Stanley employee or representative,

       11         including attorneys, who received, reviewed

       12         discussed, and/or commented upon the March

       13         19, 1998 press release.

       14               Morgan Stanley expressly excludes from

       15         its response Morgan Stanley employees or

       16         representatives who received a draft of the

       17         press release prior to its issuance.  They

       18         expressly tell us that they're not giving

       19         that.
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       20               I don't know on what basis they can

       21         simply ignore a portion of the request.

       22         They can tell us they don't know, they don't

       23         have the information.  They can raise

       24         appropriate objections to providing the

       25         information and we can deal with the
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        1         objections.  But they can't simply say we've

        2         decided to tell you who reviewed, discussed

        3         and/or commented upon it but we're not going

        4         to tell you who received it.  So we object

        5         on that basis.

        6               In addressing who reviewed, discussed

        7         or commented on the press release, Morgan

        8         Stanley doesn't identify a single individual

        9         who did so.

       10               Instead they list individuals who may

       11         have reviewed, discussed or commented upon

       12         the press release.  And again that's the

       13         same infirmity we discussed earlier.  If

       14         they know, we're entitled to know what they

       15         know; and if they don't know, we're entitled

       16         to have them tell us clearly and

       17         unequivocally that this is information that

       18         is not available to them in spite of their

       19         diligent efforts to obtain it.
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       20               THE COURT:  Do you want to respond?

       21         Oh, I'm sorry.

       22               MR. SCAROLA:  No, that's quite all

       23         right.

       24               There are also references to

       25         unidentified documents that supposedly
 

                                                            12

        1         indicate various Sunbeam officials that may

        2         have discussed and reviewed the press

        3         release and, again, the "may have" language

        4         is troublesome.

        5               It doesn't tell us whether Morgan

        6         Stanley has information that they did or did

        7         not.  And that's the direction that the

        8         interrogatory seeks to take.

        9               MR. IANNO:  Working backwards, Judge,

       10         on the documents, the interrogatory never

       11         asked for identification of documents, so I

       12         think the language Mr. Scarola has referred

       13         is probably served best in the realm of no

       14         good deed goes unpunished.  But the

       15         individuals that are referenced in that

       16         language are Sunbeam employees, therefore

       17         they're not even responsive to the

       18         interrogatory.
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       19               But with regard to the Morgan Stanley

       20         employees, I have not seen a case citation

       21         that requires a person responding to an a

       22         interrogatory to say, I don't have any

       23         information, when you do have information

       24         that may be responsive.  And that's what we

       25         have here.
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        1               Based on the discovery that's been

        2         taken to date this is the best information

        3         and knowledge we have.  Contrary to what

        4         Mr. Scarola says we did not exclude people

        5         who received, may have received the press

        6         release.  This is a press release.  It's

        7         open to the public in general.  So what --

        8               THE COURT:  Well, except what was the

        9         purpose then of that first paragraph, the

       10         response?  Was that just inartful drafting?

       11               MR. IANNO:  That's what it says but

       12         then if you go to the next sentence --

       13               THE COURT:  I see that you -- but

       14         wouldn't you think it's fair that they say,

       15         hey, which is it?

       16               MR. IANNO:  Well, I understand but we

       17         say these following individuals may have

       18         received it, in the second paragraph, we
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       19         list people who may have received it.

       20               And the reason for that is because, as

       21         we said in our response, when these people

       22         were deposed they say I believe I may have

       23         seen this or I believe I may have received

       24         it.  They can't, the people that are

       25         actually at issue here can't even tell us
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        1         that they actually received the press

        2         release.

        3               So what Mr. Scarola is saying, Morgan

        4         Stanley, you as a defendant are required to

        5         say "A" or "B" but not an accurate response

        6         is we think that these people received it

        7         based on their testimony.  But they can't

        8         even tell us for sure.  So what are we

        9         supposed to do when one of the people or the

       10         people that actually are alleged to have

       11         received this don't even know?  We've given

       12         the best response that's possible under

       13         these circumstances.

       14               THE COURT:  Do you want to respond?

       15               MR. SCAROLA:  No further argument.

       16               THE COURT:   Okay, let's go on to

       17         Number 5.
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       18               MR. SCAROLA:  Your Honor, Number 5

       19         simply relates back to the arguments with

       20         regard to 3 and 4 that we have just

       21         addressed, so I don't know that it needs to

       22         be dealt with separately.

       23               Number 10 requests that Morgan Stanley

       24         identify each instance in which Morgan

       25         Stanley employees or representatives --
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        1               THE COURT:  I'm sorry, we're going

        2         from 5 to 10?

        3               MR. SCAROLA:  Yes, Your Honor.  I'm

        4         sorry.

        5               THE COURT:  That's okay.

        6               MR. SCAROLA:  We've already argued the

        7         defects in 5 in addressing the defects in 3

        8         and 4.

        9               THE COURT:  Okay, go ahead.

       10               MR. SCAROLA:  Interrogatory Number 10

       11         is objected to on the basis that it is

       12         unduly burdensome.  The Court is well aware

       13         that the party raising such an objection

       14         must do more than simply recite the formula

       15         words.  There must be some indication as to

       16         why it is unduly burdensome and the nature

       17         of the burden that is imposed, and the
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       18         Defendant has failed to meet that burden.

       19               THE COURT:  What would be, I'm sorry.

       20         Go ahead.  These are old.  What would be the

       21         response to the argument that that's a whole

       22         lot of work to make them do now that this is

       23         the first time we've brought up this

       24         objection?

       25               MR. SCAROLA:  I'm sorry?
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        1               MR. IANNO:  Maybe I can help, Judge,

        2         because I realized that overnight and I had

        3         my office deliver the original interrogatory

        4         answer at 10:30, which was filed in October

        5         of 2003, which is identical to sub, this

        6         really isn't a supplemental answer.  It's on

        7         page 14.

        8               THE COURT:  Right.  I mean sort of, I

        9         would think one of their responses, you

       10         know, this is, we're talking about

       11         interrogatories from back in mid 2003.

       12         We're now on the eve of trial.  This would

       13         be an extraordinary amount of work to have

       14         to get together.  And if you were really

       15         intent on getting this, wouldn't it have

       16         made sense to pull it up earlier?
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       17               MR. SCAROLA:  Your Honor, I certainly

       18         agree that it would have been better to have

       19         brought it up earlier.  I don't believe that

       20         that relieves Morgan Stanley of the burden

       21         and of justifying an unduly burdensome

       22         response.  We don't have any of the details

       23         that would be necessary in order to make the

       24         determination as to whether this is in fact

       25         an undue burden under the presently existing
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        1         circumstances.

        2               THE COURT:  Okay.  What do you want to

        3         respond?

        4               MR. IANNO:  Judge, I think that

        5         because this is a verified interrogatory

        6         response I just handed the Court, we at

        7         least put a prima facie case on that we

        8         produced 35 boxes of documents totaling

        9         81,900 pages in connection with Sunbeam

       10         related engagements.

       11               That satisfies our burden of showing

       12         what the work is that's involved in this.

       13         They have the documents.  They can see every

       14         communication.  We've justified our undue

       15         burden.

       16               You can't wait 15 months and we're
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       17         three weeks before trial and say okay, now

       18         you have to answer this interrogatory.  They

       19         should have brought this to court.  We've

       20         been here for a hundred hours of hearings at

       21         least on this case?  To bring it up now is

       22         just unreasonable.

       23               THE COURT:  What's the response?

       24               MR. SCAROLA:  If in fact what Morgan

       25         Stanley is saying is that every
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        1         communication that is responsive to this

        2         interrogatory is disclosed within those

        3         documents, then I think that Mr. Ianno's

        4         position may have some merit at this point

        5         in time.

        6               However, there is no such affirmative

        7         representation.  They aren't telling us that

        8         all of those communications are disclosed

        9         within the documents and because those

       10         documents are in our possession, the burden

       11         is equal on us to go through this

       12         information the same as it would be on them

       13         to go through the information.

       14               I think we need at least from them

       15         either the affirmative assertion that it's
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       16         all there and we have nothing else or such

       17         supplement as they may have to the

       18         information contained within the documents.

       19               THE COURT:  Do you know if everything

       20         that's been produced is everything that's

       21         requested in this interrogatory?

       22               MR. IANNO:  Well, obviously it

       23         wouldn't include telephone calls.  Those

       24         would have been asked in questions during

       25         depositions.
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        1               Can I say it's everything, Judge?  In

        2         2003 we thought it was everything.  Whether

        3         or not it's been that since then, I can't

        4         represent.  I will represent to the Court I

        5         bet the vast majority of what is responsive

        6         to that has been produced to the Plaintiffs

        7         in this case.

        8               THE COURT:  Okay, let me take it under

        9         advisement.  Is that the end of that motion

       10         then?

       11               MR. SCAROLA:  It is, Your Honor.

       12               THE COURT:  Okay, and then the other

       13         one we have is?

       14               MR. IANNO:  Our motion to compel a

       15         second better answer to interrogatory Number
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       16         5, Your Honor.

       17               THE COURT:  Number 2?

       18               MR. IANNO:  Interrogatory Number 2 of

       19         the Fifth set, that's correct.

       20               THE COURT:  Right.  Okay, good.  What

       21         did you want to say to the Court on that?

       22               MR. IANNO:  If I may approach, Judge,

       23         I want to hand the Court correspondence

       24         between counsel to address the first point

       25         that's raised in Coleman's response that we
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        1         did make a good faith effort to respond to

        2         work this out.

        3               The exact same points made in our

        4         motion are made in the December 23rd

        5         correspondence bullet point by bullet point

        6         asking them to provide better answers on

        7         these points.

        8               When we didn't get a response to the

        9         letter of December 23rd we then filed our

       10         motion.  So we have made a good faith effort

       11         because that's the way the parties have

       12         worked out their discovery disputes, send a

       13         letter then contact the other side and go

       14         through it.
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       15               Now, getting to the exact points of

       16         the response, as the Court may recall back

       17         in December we had a hearing and you ordered

       18         them to not use words like "and slash or" to

       19         identify this.

       20               THE COURT:  Right.

       21               MR. IANNO:  They served their amended

       22         response and it still fails to denominate a

       23         single communication that includes the names

       24         of the participants, exactly who said what,

       25         when it happened, the date on which the
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        1         communication occurred, and the substance of

        2         the communication.

        3               In their response they start for the

        4         first time to identify the deposition

        5         testimony to which they're referring.  As

        6         the Court can they used terms like, "in

        7         deposition testimony the people testified to

        8         this and without any reference to that." At

        9         least when we did our responses we

       10         identified where that was.  So the response

       11         under oath should include that at a minimum.

       12               There's a gentleman referred to on

       13         page 2 of the amended response, Mr. Gordon

       14         Rich who has now passed away, and they say
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       15         CPH has not been able to ascertain whether

       16         Mr. Rich had any discussions with Morgan

       17         Stanley.

       18               Well, contrary to how we did it,

       19         Judge, they have no information that

       20         Mr. Rich contacted us; and to say he did, to

       21         be able to go in front of a jury or make an

       22         argument that we can't rebut I think is

       23         improper.  And that's the reason we say that

       24         Mr. Rich should be excused from this.

       25               Do they have any information that
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        1         Mr. Rich actually talked to Morgan Stanley,

        2         even if it's hearsay in an interrogatory,

        3         they should put it in, and not just say

        4         Mr. Rich may have talked to them, and we

        5         have absolutely no way to rebut that.

        6               Again with Mr. Nesbitt (phonetic),

        7         Your Honor, they talked -- Mr. Nesbitt had

        8         and others examine analyst's reaction.

        9               Our interrogatory requested the dates.

       10         This is a fraud case.  I think we're right

       11         back to square one where we were on this

       12         interrogatory:  Tell us who, what, when,

       13         where and what was said.
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       14               And, Your Honor, I know last time we

       15         had this hearing you asked us to, if we had

       16         included identified, how we defined

       17         identified.

       18               THE COURT:  Right.

       19               MR. IANNO:  Attached is Exhibit A to

       20         our motion are the instructions.  And it is

       21         in there in the instructions, identify all

       22         participants, this is in paragraph 8 on page

       23         3, the date on which the event occurred, the

       24         location if applicable, and description of

       25         the substance of the fact, telephone
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        1         conference, et cetera.

        2               So that is the instruction that was

        3         given when you're identifying a

        4         communication.

        5               We think they ought to be able to tell

        6         us now after 15 months of discovery who said

        7         what to whom, when, and what was said.

        8               THE COURT:  Okay, what do you want to

        9         respond?

       10               MR. SCAROLA:  Your Honor, I certainly

       11         must acknowledge in looking at the December

       12         23, 2004 letter that's been provided by

       13         Mr. Ianno that that letter had been
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       14         overlooked when this response was prepared

       15         indicating that the request had not been

       16         made for page and line designations, but

       17         obviously that defect has been cured.

       18               If what Mr. Ianno is asking is that

       19         the defect be cured by incorporating what is

       20         included in the written response into the

       21         interrogatory answer, I am prepared to do

       22         that on the record today.

       23               And if that is unsatisfactory to

       24         Mr. Ianno, to provide a supplemental

       25         response expressly incorporating those page
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        1         and line designations from particular

        2         depositions into the answer that has been

        3         provided.

        4               With regard to the reference to

        5         Mr. Rich, I quite frankly really don't

        6         understand the concern that Mr. Ianno has

        7         here.  We are obliged to provide the best

        8         information we have in response to this

        9         interrogatory.  We believe that Gordon Rich

       10         may have been an individual who participated

       11         in the communications that are referenced in

       12         the interrogatories.
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       13               THE COURT:  Well, why wouldn't it be

       14         sort of the flip side of what we spoke about

       15         on the other motion and if you don't know,

       16         you say unknown, rather than trying to sort

       17         of raise the scepter that maybe there was

       18         this communication that was beneficial to

       19         your client?

       20               MR. SCAROLA:  Well, indeed what we

       21         have done in response to this interrogatory

       22         is really the same thing that Mr. Ianno said

       23         that they did in response to our

       24         interrogatories, to identify those

       25         individuals who they know to have
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        1         participated and separately identify those

        2         individuals who they say may have

        3         participated.

        4               And when Mr. Ianno --

        5               THE COURT:  Would you have any

        6         information that Rich may have participated

        7         in one?

        8               MR. SCAROLA:  Yes, Your Honor.

        9               THE COURT:  And what's that based on?

       10               MR. SCAROLA:  Well, it's based upon

       11         the position that he held, the nature of the

       12         responsibilities that he held, and the
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       13         communications that he had with others

       14         within the organization.

       15               There is reason to believe that Gordon

       16         Rich may in fact have had such

       17         communications.

       18               Now, saying that in an interrogatory

       19         in the discovery phase of this proceeding

       20         doesn't mean that we're going to be able at

       21         the time of trial to introduce evidence that

       22         Gordon Rich had such a communication.

       23               I will tell Your Honor that our

       24         investigation has not disclosed evidence

       25         that Gordon Rich had such a communication.
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        1         But I don't know why we are precluded from

        2         saying in response to a discovery request

        3         that he may have if it is our belief that he

        4         may have.  And that's all we've done.

        5               We have responded to a discovery

        6         request in effect saying you've asked us to

        7         tell you everything we know about who had

        8         these communications, this is who we know

        9         who did, and Gordon Rich may have but he's

       10         dead now so we don't know.

       11               THE COURT:  Okay.  What's the
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       12         response?

       13               MR. IANNO:  Well, Judge, at least when

       14         we did it we had people testifying that they

       15         may have had communications.  Mr. Rich has

       16         just come out of the blue.  No one has

       17         talked about it.  It's speculation and it's

       18         improper in an answer to interrogatory.

       19               The rest of it, Judge, I think it's

       20         absolutely clear in the second full

       21         paragraph on page 2 that they just haven't

       22         answered this -- or the first full

       23         paragraph, excuse me, it begins with

       24         "addition," they have not adequately

       25         responded to the interrogatory.
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        1               THE COURT:  Okay, let me take it under

        2         advisement.

        3               MR. SCAROLA:  Thank you very much,

        4         Your Honor.

        5               THE COURT:  Thank you very much.

        6               MR. IANNO:  Judge, I understand from

        7         your judicial assistant that you have more

        8         envelopes on this case than you need but if

        9         you want --

       10               THE COURT:  I do.  We have

       11         collections.  Oh, we'll take another set.
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       12         That would be so nice.  We're glad to have

       13         them.

       14               MR. SCAROLA:  Would you like two more

       15         sets?

       16               THE COURT:  No.  I think she'll get

       17         upset.

       18               MR. SCAROLA:  Do you want a blank

       19         order you can delineate on?

       20               THE COURT:  No.  I will do my own

       21         order.

       22               MR. SCAROLA:   Okay, Your Honor.

       23               THE COURT:  Thank you very much.  Bye

       24         bye.

       25       (At 11:33 a.m. the hearing was concluded).
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        1             C  E  R  T  I  F  I  C  A  T  E

        2
             THE STATE OF FLORIDA        )
        3
             COUNTY OF PALM BEACH        )
        4

        5         I, Patty McCoy, Shorthand Reporter, certify

        6    that I was authorized to and did stenographically

        7    report the foregoing proceedings and that the

        8    transcript is a true record.

        9

       10         Dated this 14th day of January, 2004.
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       12

       13

       14

       15                _____________________________________

       16                Patty McCoy, Shorthand Reporter

       17
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       23
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       25
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v. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I 

rn THE CIRCUIT COURT OF 1HB 
FIFTEENTH JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FWRIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING DEPOSITION TBANSCBJpT OF ANDREW CONWAY 

Defendant, MORGAN STANLEY & CO. INCORPORATED, by and through their 

undersigned counsel, hereby gives notice that it has filed a copy of the deposition tr11Dscript of 

Andrew Conway taken June 4, 2004 for use in the proceedings and trial iD this cause. 

CER.TlFICATE OF SERVICE 

I HEREBY CERTIFY that a true and corre.et copy of the foregoing h2S been :tbmished � 
11.Jl counsel of record on the arutche.d service list by facsimile and Federal Express on this .ti.:::. 
cfay l'.lf fanuary, 2005. 

Thnm:iii; D. Y 111nnuc.r.i, P .C. 
Lawrence P. Bemis (FL Bar No. 618349) 
ThomM A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 lS!h Street,. N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 87!J-5000 
Facsimile: (202) 879-5200 

Mark c. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBE� ET AL. 
Sumner Square 
1615 M Street, N.W., Suite400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Fa.r.�imile; (202) 326-7999 

CARLTON FIELDS, P.A 
222 .Lakeview Avf!., SuitP. 1.400 
Wc11tPi1.lm 13each. FL 33401 
Telephone: (561) 1159-7070 
Facsimllc: (561) fi59-7311R 
E-mail! jianno@carltonfi.cld!l.cnn1 

CoU'nsel for Morgan Stanley cl Co. Incorporated 

141 0 0 7  / 0 5 2  

16div-009856
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1 aclc Scarola 
SEARCY, DENNEY, SCAROLA� 
BARNHARDT & SHIPLEY, I' .A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL .33409 

Jerold S. Sofovy 
Michael Brody 
JENNER & BLOC� LLC 
One IBM Plaza. Suite 400 
Cbicago,lL 6061l 

C A R L T O N  F I E L D S  W P B  

Coleman (Pa,.enr) Holdtngs, Inc. v. Mo.,,an Stan/� &. c�. Int!. 

SERVICE LIST 

Case No: 03 CA-05045 Al 
Notice ofFilfna Deposition Transcripr. 

P&.ge2 

� 008/052 

16div-009857
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COLEMAN (PARENT) HOlDINOS, INC., 
Pl a.in tiff, 

v. 

MORGAN STANLEY & CO., INC., 
Defenrl1tnt .. 

IN THB cm.CUIT COURT OF nm 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03r5045 Al 

NOTICE OF FILING PLEAQING UNDER SEAL 

Defendant, Morgan Stanley & Co. Inoorporated. by and through its undersigned couruel, 

hereby gives notice that it has filed a copy of the June 4, 2004 deposition transcript of Andrew 

Conway under eeel. 

CERTIFICATE OF SERVICE 

I HBREBY ·CERTIFY that a true and correct copy of the foregoing has been ftlrnish�,M>
all counsel of record on the attached service list by facsimile and Federal Express on thfa _l_r�
day of January, 2005. 

ThomM D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomaa A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W., Suite 1200 
WashinRton, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, et al. 
Sumn""° Square 
ltil5 M Street, N.W .. Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326· 7900 
Fac.!limilc: (202) 326-7999 

WPB#S71261.2� 

CARLTON F1ELDS� P.A. 
222 Lakeview Ave., Suite 1400 
WestPulm Beach, FL 33401 
Telephone: (561) 659·7070 
FacBimile: (561) 659-7368 
E-mail; jiami.o@carltonfielda.com 

BY: A,,n/ �;£. 
�o,Jr. 7-

Florida Bar No. 6SS351 

Coun.<:e./ f"r Mnrgan Sta:n.lt!)I & Co. lm::orpomt.ed 

� 0 0 8 / 0 5 2  

16div-009858
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Jack Scarola. 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm :Beach Lakei Blvd. 

West Pa.bn Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LJ ... C 
One IBM Pfaza, Suite 400 
Cbit".ago, IL 60111. l 

WPBllS7126 l.24 

C A R L T O N  F I E L D S  W P B  

Coleman v. Morg(Ui Stanlll)', Cue No: CA 03-5045 ,Al 
Mo�u:n. Stanley v. MacA.ruirl!W1, Cai;c No; CA 0�-5045 

NOtit.I!: o!Fillns Under SEal 

SERVlCE LIST 

2 

141 0 1 0/0 5 2  

16div-009859
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COLEMAN (PARENT) HOLDINGS INC., 
Plainti� 

v. 

MORGAN STANLEY & CO., INC .. 
Defendant. 

IN 11IE CIRCUIT COURT OF THE 
FIFTBBNTII JUDICIAL CIRCUl.T m' AND 
PO:R PALM BEACH COUNTY, FLORIDA 

CASE NO: CA 03-504-S A1 

NOTICE OF FfLING DEPORITlQJS IRANSCRIPTS OF BLAINE V. FOGG 

Defendllllt, MOR.GAN' STANLEY & CO. INCORPORATED, by and through their 

undc:;rsigned couru;el, hc:rc;by iivcs notice that it lw filed a copy of the deposition tran11cripts of 

.BlaU..c v. Fogg taken December 16 and 17, 2004 fot use in the proceedings :md trial in this cau�e. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the fotegoing has been :furnished. to 
all counsel of record on the attached service list by facsimile and Federal Expregs on this .J±/(i:: 
day ofJanuacy, 200�. 

Thoma& D. Yannuccis P.C. 
Lawrence P. Bemis (FL Bar No_ 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
6SS 1st� Street, N.W., Suite 1200 
Washingron, D_C_ 2000"1 
Telephone: (2.0?..) R79-SOOO 
Facsimile:: (202) R79-S200 

Mark C. H11.n.11cn 
JamesM. Webster. m 
Rebecca A. Beynon 
KELLOGG, HUBER. ET AL. 
Sumner Square 
1515 M Street. N.W., Suite 400 
WDShington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

CARLTON FIELDS, P.A. 
'2.22 Lakevi� Ave., Suite 1400 
WeFrt .'P::i.lm Be,!ICh, FL 33401 
Telr:phnne: (561) 659-7070 
Fiu:.�im;1�:. ($6J) i'i59-7368 
P.·m;iil: jiannn@caTlton6elds.com 

Counsel far Morgan StLJ.n.ley & Co. Incorporated 

141 0 1 1 / 0 5 2  

16div-009860
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. Jack Scarola 
SEARCY, DENNEV, SCAROLAs 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Ps.lm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
,TF.NNER & BLOCK, LLC 
On� lBM Plaza,. Suire 400 
Chi.c�. JL 60611 

C A R L T O N  F I E L D S  W P B  

Colemiin (Pantrt) Holdf11gt, l11c. v. Mornan Stanley d: Cu., /rir;;. 

SERVICE LIST 

Case No: °' CA-0�04S A1. 
Notice of Piling Depo5ition Tmnsciipt 

Pi£e 2 

1410 1 2 / 0 5 2  

16div-009861
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COLEMAN {PARENT) HOIDINGS1 INC., 
Plaintiff, 

v_ 

MORGAN S'f.ANLEY & CO., INC., 
Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIR.COIT 
IN AND FOR J?JU.M BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING l'LEADlNG UNDER SEAL 

Defendant, Margan Stmky & Co. lnC'.o:rpr.ir�tM, by ;inti. thmugh it11 undersigned coun!!el, 

hereby gives notice: that it has fil�.c'I the r.iri.ein::i.1. Decernher 1.6, 2004 and December 17, 2004 

depm;ition tmn.o;cripts ofBlaine V. Fogg under acal. 

CERTIFICATE OE' SERYJCE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumishe� l2,, 
all counisel of record on the attached service list by fB.Csimile and Federal Express on this ( -r-� 
day of January, 2005. 

· · ---

Thomas D. Yannucci, P.C-
LawrenceP. Bemis (FLBarNo. 618349) 
Thomas A. Clare 
Zhonette M. Bmwn 
KIRKLAND & ELLJS J.,LP 
655 t'it11 Street, N.W .• Suite 1200 
W�.i;hington, D.C. 20005 
Telerhone: (202) 879-5000 
Facsimile: (202) 879�5200 

Mw:k C. HMWen 
J11mesM. Webster, m 
Rebecca. A. Beynon 
KELLOGG, HUBER, et al. 
Sumner Square 
1615 M Street1 N.W.1 Suite400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Fac&iml.le: (202) 326-7999 

WJ'll#S7J261.24 

CARLTON FlEl.DS, P.A. 
222 Lakmcw Ave., S\1ite 1400 
Wc:st Palm Bel'lr.h, FL .33401 
Telephone: (561) 659·7070 
facsimile: (561) 659-7368 
E-mail: jianno@carlton.fi.eld11.eom 

Co11nselfor Morgan Stanley & Co. Inc::orporated 

� 013/ 052 

16div-009862
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Jack Scarnla 
SEARCY, DENNEY, SCAROLA. 
BARNBAIU>T & SHIPLEY� P.A. 
2139 Pahn Beach Lakes Blvd. 
Weet Palm Beach. FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chica�o,IL 60611 

C A R L T O N  F I E L D S  W P B  

Coleman \I. Morgan. Sta.nlrzy, Case No: CA O.'i-504:i Al 
Morf!!RI Stanley l'. ModndrewJ, Case No: CA 03-5045 

Notice of Piling Undm' Seial 

SERVICE LIST 

2 

141 0 1 4 / 052 

16div-009863
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COLEMAN (PARENT) HOLDlNG5 INC., 

PlBinti� 

v. 

MORGAN STANLEY & CO., INC., 
Defendant. 

11\l nm CIRCUIT COURT OF TIIB 
FIFTEENTH ruDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO; CA 03-$045 Al 

NOTICE OF FILING DEPosmoN TRANSCRIPT OF w. JOHANNES GRQRl .. LF.R 

Defendan1, MORGAN STANLEY & CO. INCORPORATED, by and through their 

tmdasigned cowisel, hereby gives notice that it has filed a copy of the deposition transcript of 

Johannes Omdler taken. November 17, 2004 for use in the proceedinRg and trial in this ea.use. 

CERTIFICATE OF SERVICE · 

I HEREBY CERTIFY that a true: and r.orrect copy of the foregoing has been furnished to 
all eouruiel of record on the attached :icrvi.ce: li�t by facsimile. and Federal Express on this � 
day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrenoe P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
6.5.5 15th Street, N.W., Suite 1200 
WrKhington, D.C. 2000s 
Telephone: (202) 879-5000 
Facsimile.: (202) 879-5200 

Mark C_ Hansen 
J11mi":$ M. W�bstcr, ID 
Reh�r.a A &ynan 
KELLOGG, UUBF.R, ET AL. 
Sumner Square 
161 S M  Street, N.W .• Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Fac:iimile: (202) 326� 7999 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FJ... 3340l 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7l6A 
E·mail: jianno@carlton_field,;,r:.om 

Cmmsel for Mo7gan Stanley cl Co. Incorporated 

141 0 1 5 / 0 5 2  

16div-009864
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Jack Si;arola 
SEARCY, DENNEY, SCAROLA, 
RARNRAR'DT &: SHIPLEY, P.A. 
2JJ9 Paltn Beach Lakes Blvd. 

W�t Palm Beach., FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 · 

Wl'BN58799<4.41J 

C A R L T O N  F I E L D S  W P B  

Colerncm (Part:n.t} HoldingJ, Jn,, v, MfJrgan Stti11l,y & Co., Inc. 

RRRVJCE UST 

CH� No: O'l CA-OS045 AI 
Notloe ofFiling Deposition T:ran;cript 

Pq:c2 

141 0 1 6 / 0 5 2  

16div-009865
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COLEMAN (PARENT) HOLDINGS INC., 

Plllintiffi 

v. 

MORGAN STANLEY It CO .• INC., 

Defendant. 

IN nm CIP.Ct.JIT COURT OF THE 
FJFTEENTH JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH-COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FUING DRPQSIDON TRANSCRIPT OF MICHAEL HART 

Defend.ant, MORGAN' STANLEY & CO. INCORPORATED, by and through their 

undersiBTted counsel, hereby 2ives notice tlmt it has filed a co-py of the deposition transcript of 

Mich'1.el Hart taken May 19, 2004 for use in the proceedinRs and trial in thi5: cause. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing hAA heen .furnished to 
all counsel of record on the attached service list by facsimile and Federal Bx.pre11i:1 on this � 
day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bem.i� (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
6.55 lS!h Street, N.W., Suite 1200 
Washington, D.C. 2000:'; 
Telephone: (202) R79-:'i000 
Facsimile: (202.) R79-S200 

Mark C. Hanseri. 
Jame�.M. Webster, m 
R.P.hecca A. Beynon 
KELLOGG, HUBER, ET AL. 
Aumnc;r Square 
1615 M Street, N.W., Suite 400 
Wuh!ngt.on, D.C. 20036 
Telephone: {202} 326-7900 
Facsimile: (202) 325-7999 

CARLTON :FIELDS, P.A. 
1.22 J...akeview Ave., Suite 1400 
West Palm. Bc::!ll:h. FL 33401 
Teleiihnne: (561) 659-7070 
Fii.c11imilc: (561) 659-7368 
P.-mail: ji1'1Ul.o@carltonfields.com 

Counsel for Morgan. Stanley & Co. Jncorporate.d 

!gj 0 1 7/ 052 

16div-009866
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & RRIPJ.,EY, P.A. 
2139 Palm Be.1eh Lakes Blvd. 
We."t Palm Bea.ch. FL 33409 

Jerold S. Solovy 
M;chacl Brody 
.TRNN.ER & BLOC� LLC 
One IBM PlBZai Suite 400 
Chicago, IL 60611 

C A R L T O N  F I E L D S  W P B  

Colt:m4n (PUT"Jl'li) Holtlmg1, Inc. v. lolorgo.11. StLlnTey &. Ca., !�. 

SERVICE UST 

Case No: 03 CA-05045 AI 
Notice: of:P:illng Deposition TlllllScript 

Pigs2 

141018/052 

16div-009867
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COLEMAN (PARENT) HOLDINGS, INC., 

PlW.ntiff, 

v. 
MOR.GAN STANLEY & CO .. 1NC,. 

De:&mrl�nt. 

IN 'l'.HE CIRCUIT COURT OF TIIB 
FIFTEENTH Jl1DICJAL CJRCUIT 
ThT .AND FOR PAIM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING" PLEADING UNDER SEAL 

Defendant, Morgan Stanley & Co. Incorporated! by and through its undersigned counsel, 

hereby gjvee notice that it baa filed a copy of the May 19, 2004 depolilition tram:cript of Micha.el 

Hart under aeal. 

CERTIFICATE OF SERVICE 

I HERBBY CBRTIFY that a true and correct copy of the foregoing has been funtl5�'7t 
all counsel of record on the attached service list by facsimile and Federal Express on this -
day of January, 1005. 

Thomas D. Yannucci, P.C. 
LawrenceP. Bernie (FLBerNo. 618349) 
Thomas A. Clare 
Zhonette M. Bro\Vll. 
KIRKLAND & ELLIS LLP 
655 l51h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
Jameg M. Webster, m 
Rebecca A. Beynon 
KELLOGG, HUBER, et al 
Sumner Square 
1615 M Street, N.W., Suite 400 
WashinE):nn, D.C. 20036 
Telei'hnn.e; (202) 326-7900 
Facsimile:: (202) .326�7999 

WPB/1571261.24 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., SU.it.a 1400 
West Pabn Beach, FL 33401 
Telephone: (S61) 6!59-7070 
Facsimile: (:S61) 6!59· 7368 
E-mail: jianno@carltonfield&.com 

CouNJelfor Morgan Stanley & Co. Incorporated 

� 0 1 8 / 0 5 2  

16div-009868
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J a.ck Scarola. 
SEAR.CY, DENNEY, SCAROLA, 
BARNB'.AIIDT &. SBIPLRY, P.A. 
2139 Pahn Beach J..ak� :Blvd. 
West Palm R�ll.Ch, .FL 33409 

Jerold S. Solovy 
Michacil Brody 
JENNER & BLOCI<s LLC 
One IBM Plaze, Suite 400 
Chicago, IL 60611 

WPB#SJl251.14 

C A R L T O N  F I E L D S  W P B  

2 

Col�man v. Morgan stanl�, Caie No: CA 03-5045 Al 
/.for,:an Stanley v. Mrzw4.ntimvl, Cuc No: CA 03-504S 

Notice of Filing Under Seal 

� 0 2 0 / 052 

16div-009869
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COLEMAN (PARENT) JtOLDINGS INC., 
Plaintiff: 

v. 

MORGAN STANLEY & CO., INC., 
Defendant. 

fN THE CIRCUIT COURT OF THE 
FIFTEENTH ruDICIAL CIRCUIT IN' AND 
FOR PALM BEACH COUNTY! FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE 0¥ FILING DEPOSITION TRANSCRJ.PI OF W. BROOKS BARRIS 

Defendant, MORGAN STANLEY & CO. :r.NCORPORATBD, by and through their 

undersigned coumel, hereby eivei1 notice that it has filed a copy of the deposition traru:cript of 

W. Broob Hams taken Or:t.nher 26, 2004 for use in the proceedings and trial in tlris cau�. 

�CATE OF SERVICE! 

I HF.REBY CERTIFY th11.t a true and oorrect copy of the foregoing hai- been furnish��� 
all c-.nnf'li;el of record on the attached service list by facsimile :and Federal Express on this � 
day of JanWII')', 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (l'""L Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Bro\Vll 
KIRKLAND & ELLIS-LLP 
655 15111 Street, N.W., Suite 1200 
Washington, D.C. 2000.5 
Telephone: (20:Z) 879-SOOO 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webs:ter, m 
Rebecca A Beynon 
KELl..OGG, HUBER, ET AT.,. 
Swnner Square 
1615 M Stre�, N.W., Suite 400 
WR.')t-dngton, D.C. 20036 
Tekphoni::: (202) 326· 7900 
Facsimile: (202) 326-7999 

CARI.. TON FIELDS, l".A. 
222 Ukeview Ave., Suite 1400 
We�Palm Beach, FL 33401. 
Telephone: (561) 659-7070 
Facsiililile: (561) 659-73fiR 
B-mail: jianno@carltoo.fi elrii1.�nm 

BY'�
� Jos Ia.nno, Jr. 

FIO:J38T:65s3s1 

Counsel for Morgan Stanley &: Co. lnc.orpormed 

� 0 2 1 / 052 

16div-009870
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Jack Scarola 
SEAR.CY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

.lerold S. Solovy 
Michael Brody 
JENNER 8: BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

C A R L T O N  F I E L D S  W P B  

Colt1marr. (Parent) JIQlJ.inr3, Inc. v. Mol'grm Stank:y & Co., Inc. 
Ca.1e No: 03 CA-05045 AI 

NotiGe ofFilillg Deposition Tnnscript 
Pa£e ·"-

� 0 2 2 / 0 5 2  

16div-009871
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COLEMAN (l' ARENT) HOLDINGS9 INC., 
Plaintiff, 

v. 
MORGAN STANLEY&. CO., INC., 

Defendant 

IN THE CIRCUIT COURT O:f THE 
FIFTEENTH JUDICIAL CIRCUlT 
™°AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 Al 

NOTICE OF FILING PLFADUiG UNQER SEAL 

Defendmlt, Morgan Stanley &. Co. Tnr-.tl1'!'M"lrated, by and through its undersigned counsel, 

hereby gives notice that it has filed il C"A'.lf'Y nf the: October 26, 2004 deposition transcript of W. 

Broob Harris under sea.I. 

CEBTIFICATE OF SERVICE 

J HEREBY CERTIFY that a tiu.a and correct copy of the foregoing has been iimrishii� 
all counsel of record on the attached service list by facsimile and Federal Express on this --
day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonene M. Brown 
KIRKLA!ID & ELLIS LJ_,Ji' 
655 15t11 Smri, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone.: (202) 879-5000 
Far:�imilc: (202) 879-5200 

Marke. Hansen 
Jamos M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, llUBE:ll, et aL 
Sumner Squ.el'e 
1615 M Street, N.W.1 Suite400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (20Z) 326�7999 

WPSllj712�1.24 

CART. .. TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West PabnBeach, FL 33401 
Tclephone: (561) 659-7070 
Facsimile: (561) 659· 7368 
E-ZI1Wl: jianno@oarltonfields.com 

Counsel for Morin.n Stanley & Co. Incorporated 

141023/052 

16div-009872
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Jack Scarola 
SEA..RCY, DENNEY, SCAAOLA, 
8.ARNHARDT & SIIIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
Wc:st Pahn Beaoh, FL 33409 

Jc::rnJd S. Solo"\'y 
Michael Brody 
JENNER & BLOCK, LLC 
Ona IBM Plaza, Suite 400 
Chieago, IL 60611 

WPB#S7126\J.4 

C A R L T O N  F I E L D S  W P B  

o:iTonan v. Margan Sitml�, Caao No: CA 03-504:'1 AI 
Mrm:an Stanl")' 11. M0{!.4.ruire:ws, Case No: CA 03-5045 

NQtioe of Filing tinder Si:al 

SERVICE LIST 

2 

141024/052 

16div-009873
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COLEMAN (PARENT) HOLDtN'GS INC., 
Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THR cm.curr COURT OF nm 
FIFTERNTH JUDICIAL ClltCUIT IN' AND 
FOR PALM BEACH COUNTY', FLORIDA 

CAAB NO! CA 03-5045 Af 

NOTICE OF FR.ING Dli!POSITIQN TRANSCRIPT OF KAREN lJAVCOX-ELTRICH 

Defenllant, MORGAN STANLEY /St. CO. INCORPORAl'HD. by and through their 

undeniga�.d counsel, hereby gives notice that it has :filet'I. ;\ copy of tht: deposition transcript of 

Karen Ha.ycox-Eltrich taken October 1 S, 2004 for use in the proCeediniS and trial in thir; cause. 

CERTOOCATE O.F $ERyICE 

I HEREBY CERTnrY th.at a true 11nrl cnrroct copy of the foregoin� ha& been ibrnished tn 
all coUDSel of record on the attached s�r-.e Hirt by facsimile and Federal Express on this /¢1'f.. 
d&y ofJanua.ry, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar Nr.i. fiJ" R349) 
Thomas A. Clare 
Zhonette M. BIOWD 
KIRKLAND & ELLIS J_,T�P 
655 1�111 Street,N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: {20.2) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansim 
Jam�s M. W chstcr, ill 
Rebc:c.cil A. Hcynon 
KELLOGG, HUBER. ET AL. 
SumnCT Square · 
1.615 M St:r¢et, N.W., Suite 400 

Washington. D.C. 20036 

Telephone: (202) 326-7900 

Facsimile: (202} 326. 7999 

WPBl/587994.44 

CARLTON FIELDS, P.A. 
222 Lakeview Ave.1 Suite 1400 
West Palm Beach, FL 33401 
Telephone: (S61) 659-7070 
Faceim.ile: (S61) 659-7368 

E-mail: jianno@catltonfi.elds.com 

Cnun:relfor Morgan Stm1loy & Co. Incorporated 

� 025/052 

16div-009874
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT &. SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER. & BLOCK, T.,J_,C 
One IBM Plri?;a_ Suit.e 400 
Chicago, JJJ ti061 I 

WPB#SIJ9!J4.44 

C A R L T O N  F I E L D S  W P B  

Coltm1a" (Prmmt) Holding� In� v. Motgan Stanley & Co .• Inc. 

SERVICE LIST 

Cuc No: 03 CA..05045 AI 
Notice of'fliling Deposidon Tra!lscrtpt 

Page2 

141028/052 
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COLEMAN (PARENT) HOLDINGS INC .• 

Plaintiff; 
v. 

MORGAN STANLEY & CO., lNC., 

De.fimdant, 

lN THE CIR.CUTT COURT OF 'l'HB 
FIFTEENTH JUDTCJAL CIRCUIT IN AND 
FOR :PALM BEACH COUNTY, FLORIDA 

CASP. NO: CA 03-5045 Al 

NOTICE OF FILING DEPOSITIO�· TRANSCRIPT OF ROBERT KITI'S 

Defendant, MORGAN STANLEY & CO. INCORPORATED, hy 11.nn through their 

under:ii&ned counsel, hareby gives notice that it has :filed a copy nf th� dq1osition transcript of 

Robert Kitts ta.ken February 12, 2004 for use in the proc!!:edings anrl tria.1 in. thUi cause. 

CERTIIITCATE OF SRRYTCE 

I HEREBY CERTIFY that a true t1nrl cnTTCct copy of the fore'°ing has been furnished to 
all counsel. of record on the attac.hi:-il. servir:e J;st hy facsimile and Federal Express on this i1lfl'J 
day of January, 2005. 

Thomas D. YllIIJlur.ci, P.C. 
Lawrenc.c P. Bemi.:i: (FL Biil" No. 618349) 
Thomas A. Clare 
Zhani:.tti:J M. 'Bmwn 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Tc;lephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
Jame.a M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, ET AL. 
Sumner Square 
1615 M Street, N.W., S11Jte 400 
Washington., D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

WP!lit5R7994.l6 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beaoh, FL 33401 
Telephone: (561) 6S9-7070 
Facsimile: (SCSl) 6S9-7368 
E-mail: jianno@.J=arltonfields.oom 

CQll.nselfor Morgart Stanley & Co. lncoryoratad 

� 027/052 

16div-009876
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far..k. Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lekes Blvd., 
West Pahn Bea.ch, FL 33409 

Jerold s. Solovy 
Michael Brody 
JENNER & BLOCK, l..LC 
One IBM Plaza, Suite 400 
Chicago,n.. 60611 

WP9#587904.l6 

C A R L T O N  F I E L D S  W P B  

Co(eD!ll1! (Pare.nt) Holdiri�. /11r;, v. Morp.n Stanley & Ct>., !�. 

SElc.VICE LIST 

CB.Ge No: 03 CA·0$04.5 AI 
None<: of Pi.ling D�oaition �pt 

Paii:;2 

� 028/052 

16div-009877
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COLEMAN (PARENT) HOIDINGS INC., 
Plaintiff, 

v. 

MORGAN STANLEY&. CO., INC., 

Defc:n&nt. 

JN TEB CIRCUIT COURT Of THE 
FJFTEENTII 1UDICIAL cmcurr IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE QF FILING DEPOSITION TRANSCRIPT OF' WILLIAM KQURAKOS 

Defendant, MORGAN STANLEY & CO .. lNCORPORATED. by and through their 

undersigned counsel, hereby ghres: notice that jt has fil� a. copy of the deposition ttaru:cript of 

William Kourakos taken October 29, 2004 fur use in the proceedings and trial in tb.k Callie. 

CRRTIFICAIE OF SERVICE 

I HER.EBY CE.RTJFV that a true md �rreot copy of the f?lregoing has been funri.11h.� %, 
all counsel of record on the attached service list by facsimile and Federal Express on thi.1' ..L!:f!?
day of January, 2005 .. 

Thomas D .. Y11.1111uc::ci, P.C. 
Lawrenc.c P. Bemis (FL Bm No. 618349) 
Thomas A. Clare 
Zhclm-.ttc M. Brown 
KIR.KT .. AND & ELLIS LLP 
65:5 1511l Street, N.W., Suite 1200 
Wa.<1hington, D.C. 20005 
Telephone: (202) 879·5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
Jam.es M. Webiltet, DI 
Rebecca A. Beynon 
KELLOGG, HVllltll, ET AL. 
Sumner Square 
l61S M Street, N.W., Suite 400 
Washington, D.C. ?.0036 
Telephone: (202) 326-7900 
Facsimile: (?..02.) ::126-7999 

CARL TON FIELDS, P.A. 
222 l.8k:eview Ave., Suite 1400 
West Palm Beath, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
B�mail: jianno@c:arltonfielrV:.cnm 

BY:(J!!!_������ 
Jm:qih 18llllo, Jr. 
Florida Bar No. 655351 

CounsrJI for Morgan Stanley & Co. Incorporo.tP.d 

� 028/052 

16div-009878
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Jack So&ola 
SEARCY. DENNEY, SCAR.OLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Ukes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza. S1rit.e 400 
Chiugo, IL ti061 l. 

WPJ:lli5S7004.3S 

C A R LTON  F I E L D S  W P B  

Co1Bnllll (Pa.rB11t) HoldiJSp, l�. �- Morr:an Stanley & Co., 1"11.e. 

SERVICE LIST 

Case No: 03 CA·0504S AI 
Notice of Filing Depo�ition Tm!scrl.pt 

Pag11 2 
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COLEMAN {PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE CillCUIT COURT OF T.JIB 
FIFTBENTH JUDICIAL CJRCUJT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING PLEADING u@ER SEAL 

Defendant, Morgan Stanley &. Co. Jnoorporl'lted, hy and through its undersigned couns:el, 

hereby gives notice lhat it has :tiled a c::.opy of the October 29, 2004 deposition tran&cript of 

William Kourakos under seal. 

CER.TIECCATE OF SERVICE 

I HEREBY CRR.TlFY that a true flll.d correct copy of the foregoing has been fumishc:d � 
all counsel of recorrl on the attachod $�ice list by facsimile and Federal Express on this .E.:..:.':. 
day of January, 2005. 

Tliom85 D. Yannucci, P.C. 
Lawrence P. Bemis (FL Ba:rNo. 618349) 
Thomas A. Cla.re 
Zhonette 1\4.. Brown 
KIRKLAND & ELLIS LLP 
655 1 S1h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-:"iZOO 

Mark C. Hansen 
James: M. W distC"<r, ID 
Rebecca A. Beynon 
KELLOGG, HUBER, et al. 
Sum.n� Square 
16J 5 M Street, N.W., Suite 400 
WMhington, D.C. 20036 
Tdephone: (202) 326-7900 
Facsimile: (202) 326-1999 

WPB#5712C\l .24 

CARL TON FIRT.,DS. P.A.. 
222 Lakeview Ave,, Suite 1400 
West Palm Hcach. FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: ji11.DDo@carltonfields.com 

BY: /£,A-�� 
��, Jr. 

Florida Bllt No. 6553 1 

CoWJSe./far Morgr:m Stri.nley & Co. Incorporated 

� 031/052 

16div-009880
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.Tack Scarola 
SEARCY� DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
W�st Palro :Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

Wl'B1137J2dl.24 

C A R L T O N  F I E L D S  W P B  

Cokman "· Morgan Sta:nltEJ, Case No: CA 0:3.S04:5 AI 
Morea:n Stanley v. MacA.ndrews, Cn.!i" No: CA 03-504.S 

Notice ofF11!02 Under Sr;al 

SERVICE LIST 

2 
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COLEMAN (PARENT) HOLDil\TGS INC., 
Plaintiff, 

y_ 

MORGAN STANLEY & CO .• INC., 
Defendant. 

IN THE CJRCUIT COURT OF TIIE 
FIFTEENTH 1UPICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: CA. 03-!5045 Al 

NOTICE OF FILING DEPOSITJO.N IRANSCRIPT OF RUIH PORAT 

Defendant, MORGAN STANLP.Y & CO. INCORPORATED, by and through their 

undersigned cmm ... el, hcn::by gives notice that it has filed a copy of the deposition transcript of 

Ruth Por11t t.<1ken D�cmbcr 10, 2004 for use in the proceedings and trial in this cause. 

CERTIF1CATE OF SERVICE 

I HEREBY CERTIFY that a true and correct CO'?Y of the foregoing has been furnish�.J'.e
all counsel of record on the attached i:ervice tiit by tacsimile and Federal Express on this J!i.E-
day ofJanu.ary, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP . 
6$5 1st1i Streeti N.W.� Suite 12.00 
Washington, D.C. 2000� 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C- Hansim 
James M. Wehstcr, JU 
Reber-r.a A. Beynnn 
KELJ_,OGG, HU.8E.R, ET AL. 
Sumner Squmv 
1 6 1..'i M. Streot, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

W!'Sll.58799-1.34 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suiti:: 1400 
West Palm Beach, F..L 33401 
Tdqihonc:: (561) t!iS9-7070 
Facsimile: (561) 6!)9-7368 
E-mail; jil'ITUJ.n@carltonfic1ds,e¢m 

BY: f=fj������ 
Jo h 111.Dilo, Jr. 
Florida Bar No. ()55351 

Counsel for Morgan Stanley & Co. Incorporated 

la! 0 3 3 / 0 5 2  
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Jack SCllrola 
SEAR.CY, DENNEY, SCAROLA, 
BARNHARDT & SIUPLEY, l'.A. 
2 1 39 Palm Beach Lake& Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER &. BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611  

C A R L T O N  F I E L D S  W P B  

C<>li!man (Panmt) Holdi10gJ, Inc. v. Marsan staIJllly 4t Co., I�. 

SERVICE LIST 

Cue No: 03 CA-05045 AI 
Notici! ofPlling Deposition Ttan.scripr. 

Page 2 

� 0 3 4 / 0 5 2  

16div-009883
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COLEMAN (PAlIBNT) HOLDINGS, INC., 
Plaintiff, 

v, 

MORGAN STANLEY &. CO., T.NC., 
Defendant. 

IN nm CIR.COIT COURT OF 'l'HE 
FIFTEENTII JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNI'Y, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTJC)i;, OF FJL1NG PL)1'AUING UNPER SEAL 

Defendant, Morgan Stmnl.ey & Co. Incorporated. by and through its undersigned. counsel, 

hi::rt:by eiv�� notice that it has filed 1 copy of the DeceIJlber 10, 1.004 deposition transcript of 

Ruth Porat under seal. 

CERTIFICATE OF SERVICE 

I HEREBY CER.TIFY that a. true and correct copy of the foregoing has been :furni!thed to 
au counsel of record on the attached service list by facsimile and Federal Expresli on tMli � 
day of January, 200S. 

Thom�!' D. Yannucci. P.C. 
Lawrt1nce P. Bemis (FL Bar No. 618349) 
Th.rim&� A. Clan:: 
Zh.onette; M. Brown 
KIRKLAND & ELLIS LLP 
655 lSlh Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-SOOO 

Facsimile: (202) 879-5200 

Mark c. Han!:BIL 

James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, IlUBER, et al. 
Sumner Square 
161S M Street, N.W., Suite 400 
WMhington, n_c_ 20036 
Telephone: (202) :l26-7900 
Facsimile: (202) 326· 7999 

WP!l.#571 261.�4 

CARLTON FIELDS, P.A. 
222 Lakeview Ave .. Suite 1400 
West Palm Beach, I-L 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

TJY:��� Jos h Ianno, Jr. 7 
FtO:aar::lli 

Corar.sel for Mot'gan Stanley &: Co. Incorporated 

141 0 3 5 / 0 5 2  

16div-009884
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Jack Sr.,;11rola 
SRARCY, DENNEY, SCAROLA, 
BA'.RNRARDT & SHIPLEY, P.A. 
2139 Palm Beach. Lakes Blvd. 
West Palm Beach. FL 33409 

Jerold S .  Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaz1, Suite 400 
Chicago, IL 60611  " 

Wl'B/IS7Ulil ./,4 

C A R L T O N  F I E L D S  W P B  

Colemon v. Morga.11. Sf:(ln.ley, Cue No: CA 03-5045 AI 
Morgrva Stanley ,,_ Macllnrir�s. Case No: CA m-�04� 

'.Notic:I! of Filing Under Se11.l 

£.ERVICE LIST 

141 0 3 8 / 0 5 2  

16div-009885
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COLEMAN (PARENT) HOLDINGS INC., 
Pl.a.inti ft: 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE Cm.CUIT COURT OF THE 
FIPTEENTS: lUI>ICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO� CA 03-.504.S AI 

NOTICE OF FILING DEPOSITION TRANSCRIPT OF LILY RAF11 

Defendant, MORGAN STANLEY & CO. INCORPORATED, by and throuR]l their 

undersigned counsel1 hereby gives notice that it has filed a copy of the deposition tranreript of 

Lily Ra.fii raken April 2, 2004 for use in the proceedings and trial in this ca.us:e. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that. a trnr. :m.<1. 1'.o.rrrr.t c:opy of the f'oreening ha.� heen. fiimishi:rl� 
all counsel of record on tbr. 11.ttac:hr.rl 11ffl'Vir.� list hy far.Rimi le imfl FE:dera.l E-xpre�J'I on this � 
d;iy of J;inmtry, 200!i. 

Thl"m'll!l.:o; D. Yannucci, :P.C. 
Lawrence P. Bemis (Ft :Sar No. 618349) 
Thomll.!i A. Clare 
Zhonettc M. Brown 
KIRKLAND & ELLIS LLP 
655 15t11 Street, N.W., Suite 1200 
W�gton, D.C. 20005 
Telephone: (202) 879-5000 
Faceimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, Ul 
Reboooa A. Beynon 
KELLOGG, HUBER, ET AL. 
Smnne.r Square 
HH S  M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Pncl'{imile: (202) 326-7999 

WPB#5g79!14.37 

CARLTON Fl.F.J .. DR, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach. FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jiftllllo@carltonfielcb.com 

BY:� 
Jos h Ianno, Jr. 
I:daB:N:5llil 

Coun..,elfr>r Morr;an Stanley & Co. Incorporated 

141 0 3 7  / 0 5 2  
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Jack Sc<U"Ola 
SEARCY, D:ENNHY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Pahn Beach Lakes Blvd .. 
West Palm &"c:h, FL .3�409 

Jerold S. Solovy 
Michael Brody 
JF.NNER & BLOC� LLC 
One mM Plaza, Suite 400 
Chicago, IL 606 1 1  

WP'Rlt�ll79'U.�7 

C A R L T O N  F I E L D S  W P B  

Colflman (P.:,.@t) Holdms.r, !"4:. v. Morg.:n Sumlll)' & Ct;., Inc. 

SERVICE LIST 

C�c Ne; 03 CA�05045 AI 
Notice ofl"llillg Depo�titm Tllln!laipt 

Par:c 2 

141 0 3 8 / 0 5 2  

16div-009887
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COLEMAN (PARENI') HOLDINGS INC., 
Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE CIRCUIT COURT OF TIIB 
FIFTEENTH JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, fLORIDA 

CASE NO; CA 03-5045 AI 

NOTICE OF FILING DEPOSITION IRANSCBIPT OF ANDBEW SAV ARIE 

Defendant, MORGAN STANLEY & CO. INCORPORATED, by and through their 

undersigned counsel, hereby gives notice that it bas filed a oopy of the deposition transcript of 

Andrew Savarie taken January 22, 2004 for use in the proceedings and trial in this came. 

CERTIFICATE OF SERVlCE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been tbmished � 
all r:olmst:I of record. on the attached service list by facsimile and Federal Express on this _}_�"= 
day nf'J anu:u:y, ?.00:'3. 

Thomas D. Yannucci, P.C. 
Lawroncc: P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 1 51h Street,, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 87�-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
Jam.eQ M. Web�er, ill 
Rebecca A. Be�on 
KELLOGG� mJBltR, ET AL. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D_C_ 20036 
Telc:phoni=:: (202) 326-7900 

F;n:;simiJc: (202) 326-7999 

CARLTON FIELDS, P.A. 
222 Lakeview Ave .• Suite 1400 
West Palm Beach, .FL 33401 
Telephone: (561)  6_,9-7070 
Facsimile: (561 ) 659-73118 
E�mail! jiarmo@caTlton;fi.elclo;,cnm. 

BY:� 
Jes h Is.nno. Jr. 
F:::::.655351 

Counsel for Morgan Stanley & Co. !ncorporat�d 

141 0 3 8 / 0 5 2  

16div-009888
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Jack Scarola 
SEARCY. DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakee Blvd. 
West Palm Beach, FL 33409 

Jerold s. Solovy 
Michael Brody 
JENNER & lll.OCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611  

wpB#Si79P4,JB 

C A R L T O N  F I E L D S  W P B  

Cn/eman (Parent) Hold�, I�. v. Morsan St4nlgy & Co., Inc. 

SERVICE UST 

Ca$� No: 03 CA·05045 Al 
NDfice of Pll1ng Depo�itiDn TT.lll$cript 

Pagc 2 

!al 0 4 0 / 0 5 2  

16div-009889
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintif( 

v. 
MORGAN STANLEY &: CO., INC., 

Defendant. 

IN nm CIRCUIT COURT OF 11IE 
FIFTEENTH JUDICIAL cm.curr IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: CA 03-5045 Al 

NOTICE OF FILING DEPOSITION TJlANSCBI£I OF ISHAAN SETR 

Defendant, MORGAN STANLEY & CO. INCORPORATED, by lllld through their 

undersigned counsel, hereby gives notice that it has filed a copy of the deposition tram1cript of 

Ishaan Seth taken July 30, 2004 for use in the proceedings and trial in this cause. 

CER1'lll1CATE OF SERVICE 

·r  HEREBY CERTIFY tha! a true and correct copy of the foregoing has been furnii;.hV 
all cawisel of record on the attached savice list by filcsimile and Federal Express on thfa t� 
rl;iy of fan1uny, 2005. 

Thnma.� D. Yannucci, P.C. 
l.awrcnce P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 l 5111 Street, N. W., Suite 1200 

Washington, D.C. 20005 
Telephone: (202) 879'-5000 
Facsimile: (202) 879-5200 

Mark c.-Hansen 
James M. Webster, llI 
Rebecca A. Beynon 
KELLOGG, HUBER, ET AL. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington. D.C. 20036 
Telephone: (202) 326-7900 
Facsimi.lc: (202) 326-7999 

CARLTON FIELDS, P.A. 
222 T...akeview Ave., Snjtt: 1400 
West PalmBcach. B ... 33401 
Telephano: (561 )  {iW-7070 
Facsimilo: (561.) n.$9-7368 
E·mai I :  jianno@c�rlton.6.el.d"'. r-.nm.· 

Couns.elfor Morgan Stanley &: Co. Inoorporated 

141 0 4 1  / 0 5 2  

16div-009890
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Jack Scarola 
SEARCY, DEN.NEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S .  Solovy 
Michael Brody 
.TENNER &. BLOC}(, LLC 
One JBM Plaza, Snite 400 
Chicago, IL 606 1 1  

C A R L T O N  F I E L D S  W P B  

Coleman {Por1!11t) 1/oltiblgJ, Inc. Y. Morgan Stanl")' &: Co., Inc. 

SERVICE LIST 

Case No: 03 CA-05045 AI 
Notice ofFilins; Depoaition Tra.nacript 

Pai:e 2 

141 0 4 2 / 0 5 2  

16div-009891
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COLEMAN (PARENT) HOLDINGS, JNC., 
Plaintiff, 

v. 

MORGAN STANLEY & CO .• INC., 

Dofcndant. 
I 

IN THE CIRCUIT COURT OF THE 
FJFT.8BNTH JUDICIAL CIRCUIT 
n.f AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE :NO: CA 03-5045 Af 

NOTICE OF FILING PLE@ING UNPER SEAL 

Defendant, Morgan Stanley & Co. Incorporated, by and through its undersignod coun!!el, 

hereby gives notice that it has filed a copy of the July 30, 2004 deposition transcript ofT!lhB11n 

Seth under eeal. 

CERTIFICATE OF SERVICE 

l HEREBY CERTIFY that a tru.e and correct copy of the foregoing has been :fumish�d !9� 
all counsel ofrecotd on the attached service list by facsimile and Federal Express on this � 
day of January, 200.S. 

Thomas D. Y11m1ucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
6SS lSlh Street, N.W.1 Suite 1200 
WashingtOn, D.C. 20005 
Telephone: (202) 879-SOOO 
Facsimile: (202) 879-5200 

Mai:" C. Ham�en 
James M. Webster, m 
Rebecc.a A. Beynon 
KEILOGG, HUBER, et al. 
Sumner Square: 
1615 M Street, N.W .• Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Fac.:'limile: (202) 326-7999 

WPBll57 l16 l .24 

CARLTON Fml..lJR, l-.A. 
222 Lakeview Ave .• Suite 1400 
West Palm Beach. FL .33401 
Telephone: (561) 659-7070 
Fa05imile: (561) 659-7368 
E-mail: jianno@carlton.fielde.com 

BY: 

C,,un.�lfor Morgan Stanley & Co. Incorporated 

141 0 4 3 / 0 5 2  

16div-009892
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Jack Scarola 
SEARCY, DF..N:NEY, SCAROLA. 
BARNHARDT & SHIPLEY, l'.A. 
2139 Pa.lm Beach Lakes Blvd. 
Weirt Palm. Beach, FL 33409 

Jerold S. Solory 
Michael Brody 
JENNER & BLOCK, LLC 
One mM Plaza, Suite 400 
Chicago, IL 60611  

WPEU1S7126 U.4 

C A R L T O N  F I E L D S  W P B  

Coleman 'II. Morean Stanley, Case: No: CA 03-:5045 AI 
Morgan St<J11ley "· MacAndrews, Case No: CA 03..S04S 

Nctia; of Filing Un®r Sc:D-1 

SERVICE LIST 

2 

� 0 4 4 / 0 5 2  

16div-009893
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COLEMAN (P ARRN'J') HOLDINGS INC., 
Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 
Defffllrlant. 

IN THF. ClRCUIT COURT OF THE 
FlFTP.F.NTH JUDICIAL CJR.CUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: CA 03-5045 Al 

NOTICE OF FILING PEPOSITION TRANSCRIPT OJl' JAMJ;s STVNF,,S 

Dcfondant, MORGAN STANLEY & CO. INCORPORATE.D, hy and through their 

undersigned oounsel, hereby gives notice that it has fileo a copy of the di;position trwiscript of 

Jemes Stynes taken July 131 2004 for u"se in the pror:eetlings and trial in this cause. 

CERTIFJ.CATJ; OF SERVICE 

I HEREBY CERTIFY that a tru.c aud correct copy of the foregoing has been tUrnishe4Mo 
all counsel of record on the attachl'ln �ervico li!!t by facsimile and Federal Expreslil on thfa � 
day of fanu:uy, 2005. . 

Thomas. D. Yannu.c.i::i ,  P.C. 
Lawrence P. Bemi211 (FL Bar No. 61 8349) 
Thomas A. Clare 
Zhonette M. Brown. 
J<IRKLANT> & ELLIS LLP 
655 t :Jm Street, N.W .. Suite 1200 
WMhington. D.C. 20005 
Td.ephane: (202) 879-5000 
Far-.o:irnile: (202) 879-:5200 

Mark C. Hansen 
James M. Webster, m 
Rebecca A. Beynon 
KELLOGG., HUBER, ET AL 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Fac:;imile: (202) 326-7999 

WPB#S2i9!14.40 

CARLTON FlELDS, P.A. 
222 Lakeview Ave., Suite 1 400 
Weat Palm Beach, FL 33401 
Telephon9: (!561) 659�7070 
Facsimile� (561) 15S9-7368 
E-mail� jianno@carltonfields.com 

Counsel for Mor:an Stanlg:y & Co. Incorporated 

141 0 4 5 / 0 5 2  

16div-009894
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Jack Scarola 
SEARCY, DENN'KV, SCAROLA, 
BARNBARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beuch. FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One lBM Plaza, Suite 400 
Chicago, IL 6061 1 

WP8iS£7�4-40 

C A R L T O N  F I E L D S  W P B  

Coltmat/. (Parent) Hordirlgs, Int!. v. Morgan Stanley & Co., Irie. 

SERVICE UST 

Case No: 03 CA-OS04.5' Al 
Notice ofFlllilg Depo.;itiQn Thusacript 

P� 2 

� 0 4 8 / 0 5 2  

16div-009895
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., lNC., 
Def�rltlllt.. 

I 

IN THE cmcUIT COURT OF THE 
FJFTEENTH JUDICIAL Cl:R.CUIT 
.IN A'ND FOR PALM: BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Dofmdan.t, Morgan Stanl.ey & Co. Incorporated, by and Chrou¢1 its undersigned OOUD3el, 

hereby gjves notice that it has 6.led a. 1"'.!'.lpy of the July 13, 2004 depoiition ttanscript of Jame::i 

Stynes under seal. 

CERIIFICA TR OF SERVICE 

I HEREBY CERTIFY that a true and eorrcct copy nf tltt: foregoing has been furpjilJ.H� 
all c01msel of record on the attached service list by facsimile anrl Federal Express on this -
day of Janll3ly, 2005. 

Thomas D. Yannucci, P .C. 
Lawrence P, Bemis (FL Bar No. ti 1 �349) 
Thomes A. ClMe 
Zhonette M. Brown 
KIRKLAND & ELLIS LJ.,P 
tiSS 15th Street, N. W., Suite 1200 
Washington, D,C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, et al. 
Sumne:r Square 
1 615 M S�, N.W., Suite 400 

w�,.hinw.an, n.c. :20036 
Telephone; (202) 326-7900 
Facsimile: (202) 326-7999 

WPB/1571261 .24 

CARLTON FIELDS, P.A. 
222 I..ake"View Ave,1 Suite 1 400 
We.st Palm Beach, FL 33401 
Tdi:phone: (561) 6S9-7070 
Far.simile: (561) 6:S9-7368 
E-mail: jfanno@carltantleJds.com 

Cou".ral for Mor�an Stanley & Co. l11aorpo,.ated 

141 0 4 7 / 0 5 2  

16div-009896
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Jack Scarola 
SH.AR.CY, DENNEY, SCAROLA. 
BARNHARDT & SBIPT .. RY, P.A. 
2139 Pahn B�.aeh Lakes Rl.vd. 
W�st PHhn Bea.eh, Fl. 33409 

.T crold S. Solovy 
Michael Brody 
JENNEil & BLOC� LLC 
One IBM Pl�e., Suite 400 
Chioago, IL 6061 1 

WPB#S7J26l.24 

C A R L T O N  F I E L D S  W P B  

Coleman v. Morgan Stanley, Case No: CA 0'.3-5045 AI 
Mr;rJ:an Stanley v. Mac.Andrews, Case No: CA 03-5045 

Notice ofFilinii; Under St<!l 

5ERVJCE LIST 

2 

[gJ 0 4 8 / 0 5 2  

16div-009897
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 
Defendant. 

lN THB CIRCUIT COUR.'l' OF TH.R 
FIFTEENTH JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

C.AS:S. NO: CA 03-5045 AI 

NOTICE OF Fll..ING DEPO�ITION TRANSCRIPT OF JOHN D'A. TYREE 

Defendant, MORGAN ST ANLBY &, CO. lNCORPORATBD, by and through their 

uudenigned counsel, hereby giv� notice tha.t it has filed a copy of the deposition tranliZcript of 

John D'A Tyree taken November 14, 2003 for use in the proceedings and trial in this cause. 

CEllTIFlCATE OF SERVICE 

r HEREBY CERTIFY that a buo and correct. cnpy ofthr: foregoing hll.'! heen fhmi'!/#!-
a.ll cmmsol of ra:ord an the attar;hcd savicc fo�t hy facsimile 11nrl Ferleral. Exymi�R on thi,'! � 

day of January, 2005. 

Thom.as D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 61 8349) 
Thonlflll A. Clare 
Zhonette M. Brown 

KIRKLAND & ELLIS LLP 
655 15th S1reet, N.W., Suite 1200 . 
Washington, lJ.C. 2000.S 
Telephone: (202) 879-5000 
Facsimile: (202) 819-5200 

Mark c. Hansen 
James M. Webster� m 
Rebecca A. Beynon 
KELLOGG, HUBER, ET AL. 
Sumner Square 
1615 M Street, N.W .• S1.ute 400 
Washington, D.C. 20036 
Telqihoni::: (202) 326-7900 
Fazsimile; (202) 326-7999 

CART, TON mr�ns, P.A. 
222 Lakeview Ave .• Suite 1400 
West Pahn Beach, FL 33401 
Telephone: (561) 659· 7070 
Facsimile: (561) 659-7368 
E-mail: jie.nno@carlton:fi&lds.com 

BY:l#/�-tt 

Florida. Bar No. 6SS3Sl 

Caun.n:.lfor Morgan Stanley & Co. lnr.orporated 

@ 0 4 8 / 0 5 2  

16div-009898
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Jack Scarola 
SEARCY, DENNEY, SCAR.OLA, 
BARNHARDT & SHIPLEY, l>.A. 
2139 Palm Bc:::ach Laki:::s Blvd .. 
Wc:st Pahn Bc:ac.h, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 6061 1 

C A R L T O N  F I E L D S  W P B  

Colunan (Pa,.ui) HD14ing1, Inc. v. Morgan St(J.'fli� & Co., Inc, 
Casc Nti: 03 CA-05045 AI 

NQ!b of Fil.ins Di!pDaitiO� T:ra&c.ript 
Pagc 2 

SERVICE LIST 

141 0 5 0 / 0 5 2  
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COLRMAN (PARENT) HOWINGS JNC., 
Plaintiff, 

v. 

MORGAN SIANLBY & CO., INC., 
Dcfc11dtmt. 

IN THE CJRCUlT COURT OF THE 
FIFTEENTH roDICIAL ClllCtnT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: CA 03-5045 AJ. 

NOTICE OF FILING DEPOSITJON TRAN&CRIPT OF JOSHUA A, WEBBER 

Defendant, MORGAN STANLEY & CO. INCORPORA.T'.ED, by and through their 

undersigned counsel, hereby gives notice that it has filed 11. copy of the deposition transcript of 

Joshua. A. Webber taken May 18, 2004 for use in the proceedings and trial in this cause. 

CEBTIFICATE OF SERVICE 

I HEREBY CF.RTIFY tha.t a true and correct copy of the foregoing has been fumished,Jt 
all counsel of I'('.t:nni on the attached service list by fac&hnile and Federal Exprnsi- on th1s � 
da.y of January, 200:>. 

Thom;v; 0. Yannucci. P.C. 
b.wrencc P. Bemis (FL Bar No. 618349) 
Thomas A. Cl11re 
Zhondte M. Brown 

KIRKLAND & ELLlS LLP 
655 151li Street, N.W., Suite 1200 
w L'lbington. D.c. 2000s 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster� ill 
Rebecca. A. :Beynon 
KELLOGG, BUBER, ET AL. 
Sumner Square 
161.5 M Street, N.W., Suite:: 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimil�: (202) 326-7999 

WPJ!#Sl\79!111.�2 

CARLTON FlELDS7 P.A. 
222 Lakeview Ave., Suite 1 400 
West Palm Beach, fl, 33401 
Telephone: (561.) 659-7070 
Fae.simile: (561) 659 .. 7368 
E-mail: jil'IDllo@r .. ultonficlds.com 

CounsfJ! for Morgan Stanley & Co. ln.corporatr.d 

141 0 5 1  / 0 5 2  

16div-009900
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SWPLEY, P.A. 
2 1 39 Palm B�h Lakes Blvd, 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Micha.el Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 606 1 1  

C A R L T O N  F I E L D S  W P B  

CPleman (Parent) Holdtnes. Inc. v. Morgan .�anley &: Co .. htc. 

SFRVICE J.,TST 

Cese No: 03 CA-05o.t5 Al 
Notice ofFilicg Deposition Transcripi. 

Page 2 

141 0 5 2 / 0 5 2  
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01/14/2005 13:50 FAX 561 658 7368 C A R L T O N  F I E L D S  WPB 

CARLTON FIELDS, P.A. 

F.'\PEAANTf. 
222 LAKEVIEW A VENUE, sura 1400 

WBST PALM BBACH, FLORIDA 334<Jl-bl49 

Datei January 111., 200!! 

To: Jack Sa11rola 

Jerold Solovy/Micha.el Brody 
Thomas Clare 

Rebeces. Beynon/Mark Hansen 

From: Joyce Dillard, CLA 

Client/Ma'"r No.: 47877/14092 

ATTORN�VS AT LAW 

MAILING ADDRESS 
P.O. BOX 1"50, WEiiT PAl,M BliACH. FL33"102-0ISO 

TEL(Slil) li5"9-7070 FAX (1�1) 11�9-7��� 

FAX COVER SHEET 

I Pllone Number I FiirNnmhl!r 

(561) 686-6300 C'i61) 1584-�816/ 

(312) 222-93!!0 (312) 840-7711 
(20l) g79.5993 (2.01.) 87M7.00 

(202) 325-7900 (202) 326-7999 

(561) 659-7070 (!!61) 6!'i9·7�(i8 

Employee No.: 

Tota.I Number of Pal!ee Bei..,. Tr1t11emitted. Includtrm Cover Sheet; 53 

Mesl'lage: 
To follow please: find a copy of Morgan Stanley's Notice ofFHing Deposition Transcripts of 
Joshua A. Webber, John D'A. Tyree, Ruth Porat, Willlam Kourakos, Robert Kitts, Lily Rafii, 
Andrew Savarie, Iahaan Seth, James Stynes, Shani Boone, Tyrone Chang, Andrew Conway, 
Karen Ha.ycox-Eltrich, Blaine V, Fogg, Michael Hat, W. Brooks Harris, and Johannes Groeller. 
Also pleiu;e find Iii. eopy ofMorgan Stanley's Notice of Filing Under Seal for the depositions of 
Porat, Kourakos, Seth, Stynes, Chang, Conway, Fogg, Hart, and Harris. 

Clorig"inal trJ falluw Via Regular Mail Cl Original l'l'ill Not be Se11t D Orii:Ural wlllfollow via o .. emi1:ht Courier 

Tile !nf<llml!llon cootaltled In ml!i ftC!llmlle !lll!i!lllge tg attorney prlvUcecrt 111111 ccn1ldcntla1 inlbnnalion fnren(leo only r.or me use: of Ille Jmtividual or 
entity nanm ab CV?.. It Ille icadcr at ttiia lllClillllCC \snot the inten�ed recipien1 • .YOU ere lterehy nor!tled cnat &1IY ousernlnat!an, dlsllibutlon or tDPY of 
tliis colllinllnication is scricrly pro1Jib11t11, If you �ave recewe11 !Ills commurtrcatlon 1n error. pl� immed!ll.lelY noli!Y us by telepnone ar Icmg 
111s1a11ce. p1we ca11 co11ec1J 111111 mum me ori� lllCSBll&C 111 us at the above addrrS& via the U.S. PoSTal Service. l"lw!l< Yo\I. 

�··�•S•••·,·-······•••t*t••t••···����···�-�···-••••••••••••••••••••••••••••••••••····�·�•t•�-��-�······· 

IF TH5Rli ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEr.MllTFl_Y AT: 
(661) SSQ-7070 

TELECOPI&� OPEAArOR; -------------------------

WPBll�66762.3 CAB.L TON F IELIH, P.A. 

ORLANDO ST. PBTBRSBURG MIAMI 

WPBv.!!7994.41 

�001/052 

16div-009902
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J aek Sc:arola 
S.EA.RCY, l>F.NNRY, SCAROL� 
BARNBA'R.T>T & SIDPLRY, P.A. 
2139 Pa.Im. a�h Lake� 'RJvd. 
West Pahn Beach. FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLO� LLC 
One IBM Plaza, Suite 400 
Chioago,IL 60611 

WPB#5B7994.4! 

CAR L T O N  F I E L D S  W P B  

C.oll!Jna.n (Pallll!t) Holdmg.r, I�. v. Morgan Stgn/llJI &: Co., /71c. 

SER.VICE LIST 

Case No: 03 CA·0504j AI 
Notice of Filing Depodtion Tranaeript 

Pa.�c2 

141 0 0 2 / 0 5 2  

16div-009903
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO .. INC., 
Defendant. 

IN THE CIRCUIT COURT OF TIIE 
FIFTEENTH 1UDICJAL CIRCUIT IN AND 
FOR PALM BEACH COl..JN1Y, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING DEPOSITION TRANSC�� OF TVRONF. CHANG 

Defondmt. MORGAN STANLEY & CO. IN CORPORA TED. by and thmugh their 

undersigned counsel, hereby gives notice that it has filed a copy of� deposition tramcript of 

T�ne Chang taken January 8, 2004 for use in the proceedings and trial in this cause. 

CERTIFICATE OF SERVICE 

l HEREBY CERTIFY that a true and cottect copy of the foregoing has bean furnished ,IDr 
all �ounsel of record on the attached s:e::rvice list by faciimile and Federal Express on this _l_'I� � 
day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bc:imis (FL Bar No. 618349) 
l'hmna.� A. Clare. 
7.honette M. :Rmwn 
KIRKf .. ..AND & ELLLg LLP 
655 l51l' Strc:et, N.W., Ruite 1200 

. Washington. D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ID 
Rebecca. A. Beynon 
KELLOGG, HUBER, ET AL. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Waslililgton, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-1999 

Wl'BfilSB 79!14.4.2 

CARLTON :nE.LDS, P.A. 
212 Lakeview Ave., Suite 1400 
West Pahn. Beach, FL 33401 
Tdqihone: (561) 659-7070 
Facsimile: (561) 659" 7368 
E-mail: ji3Illla@carltonftelds.com 

BY:�,--r----.__..__�....,,'--
oscph Ia.mm, Jr. 

Florida Bar No. 655351 

Counsel for Morga,, Stanley & Co. Incorporated 

16div-009904
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Jack Scarola 
SEAR.CY, DENNEY, SCAROL� 
BARNHARDT & SIDPLEY, P.A. 
2139 Palm Beach Lakes Blvd, 
West Palm Beach, FL 33409 

Jerald S. Solovy 
Michael Brody 
JRNNER & BLOCK, LLC 
One JBM Plaza. Suite 400 
Chicagn, 1L 60611 

C A R L T O N  F I E L D S  W P B  

Coleman (Pa.N!nt) Jfoldihgt, Inc. "· Mof'Ran Stanley&: C<J., [,.c, 
Case No: O'.I CA-05045 AI 

Notice of Filing Depogitio11 l'mmcript 
Page 2 

SERVICE LIST 

141 0 0 4 / 0 5 2  
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 
Defendant. 

lN THE CIRCUIT COURT OF THE 
F.IFTEENlH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AT 

NOTICE OF FU.ING PLEADING UNDER SEAL 

Defendant, Morgan Stanley & Co. Incorporated, by and through its undersigned c.ounsd, 

hereby give� notice that it has filed a copy of the January 8, 2004 dqiosition transcript of Tyrone 

Chang under seal. 

CER.TIFl"CATF. OF SRRy:ICE 

J RE'REl3Y CERTIFY that a 1l'uc and correct copy of th� foregoing has been furnished#_ 
all r.oumu:d of record on the attached service list by fa.csinrilc and Federal Express on this jr/- -
diiy nf.Tanuary, 2005, 

Thomas D. Yacnucci, P.C. 
LawrenceP. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonene M. Brown 
KIRKLAND&. ELLIS LU' 
655 1.s11i Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) R79-5200 

Ml'lrk C. Ifan11c:n 
Jiimeii; M. Web!'ltcr, fil 
Rebecca. A. Beynon 
KELLOGG� HUBER, et 111. 
Sumner Sqwire 
1615 M Street;, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 

Facsimile: (202) 326-7999 

Wl'l'l#.1712151.24 

CARLTON FIELDS� P.A. 
222 Lakeview Ave., Suite 1400 
West Pahn 'Beach, FL 33401 
Telephoru1: (:'i6l) 659-7070 

Facsimile: (561) 659-736R 
E�m<iil: jiannr.i@r:J11rltnnfieldi1.cnm 

Counsel for Morgan Stanley & Co. lncorporatod 

141 0 0 5 / 0 5 2  
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J ac:.k Scarola 
SRARCV, DF..NNEY, SCAROL� 
BARNlJARDT & SmPLEY� P.A. 
2139 Palm :Boa.ch Lake.<1 Blvd. 
Wost Palm Beach. Ft :=13409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza. Suite 400 
Chicago, IL 60611 

Wl'B�571261.24 

C A R L T O N  F I E L D S  W P B  

C{,le,,,an I'. Morgan Startley, Cas., No: CA 03-51>45 AI 
Moyzon Stanley v. Mac.4ndrewr, Case No: C'A 03-5045 

Notiee ofFilillgUnder 9eal 

SERVICE LIST 

2 

141 008/05 2 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 
Defendant. 

I 

rn THE CIRCUIT COURT OF 1HB 
FIFTEENTH JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FWRIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING DEPOSITION TBANSCBJpT OF ANDREW CONWAY 

Defendant, MORGAN STANLEY & CO. INCORPORATED, by and through their 

undersigned counsel, hereby gives notice that it has filed a copy of the deposition tr11Dscript of 

Andrew Conway taken June 4, 2004 for use in the proceedings and trial iD this cause. 

CER.TlFICATE OF SERVICE 

I HEREBY CERTIFY that a true and corre.et copy of the foregoing h2S been :tbmished � 
11.Jl counsel of record on the arutche.d service list by facsimile and Federal Express on this .ti.:::. 
cfay l'.lf fanuary, 2005. 

Thnm:iii; D. Y 111nnuc.r.i, P .C. 
Lawrence P. Bemis (FL Bar No. 618349) 
ThomM A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 lS!h Street,. N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 87!J-5000 
Facsimile: (202) 879-5200 

Mark c. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBE� ET AL. 
Sumner Square 
1615 M Street, N.W., Suite400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Fa.r.�imile; (202) 326-7999 

CARLTON FIELDS, P.A 
222 .Lakeview Avf!., SuitP. 1.400 
Wc11tPi1.lm 13each. FL 33401 
Telephone: (561) 1159-7070 
Facsimllc: (561) fi59-7311R 
E-mail! jianno@carltonfi.cld!l.cnn1 

CoU'nsel for Morgan Stanley cl Co. Incorporated 

141 0 0 7  / 0 5 2  
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1 aclc Scarola 
SEARCY, DENNEY, SCAROLA� 
BARNHARDT & SHIPLEY, I' .A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL .33409 

Jerold S. Sofovy 
Michael Brody 
JENNER & BLOC� LLC 
One IBM Plaza. Suite 400 
Cbicago,lL 6061l 

C A R L T O N  F I E L D S  W P B  

Coleman (Pa,.enr) Holdtngs, Inc. v. Mo.,,an Stan/� &. c�. Int!. 

SERVICE LIST 

Case No: 03 CA-05045 Al 
Notice ofFilfna Deposition Transcripr. 

P&.ge2 

� 008/052 

16div-009909
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COLEMAN (PARENT) HOlDINOS, INC., 
Pl a.in tiff, 

v. 

MORGAN STANLEY & CO., INC., 
Defenrl1tnt .. 

IN THB cm.CUIT COURT OF nm 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03r5045 Al 

NOTICE OF FILING PLEAQING UNDER SEAL 

Defendant, Morgan Stanley & Co. Inoorporated. by and through its undersigned couruel, 

hereby gives notice that it has filed a copy of the June 4, 2004 deposition transcript of Andrew 

Conway under eeel. 

CERTIFICATE OF SERVICE 

I HBREBY ·CERTIFY that a true and correct copy of the foregoing has been ftlrnish�,M>
all counsel of record on the attached service list by facsimile and Federal Express on thfa _l_r�
day of January, 2005. 

ThomM D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomaa A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W., Suite 1200 
WashinRton, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, et al. 
Sumn""° Square 
ltil5 M Street, N.W .. Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326· 7900 
Fac.!limilc: (202) 326-7999 

WPB#S71261.2� 

CARLTON F1ELDS� P.A. 
222 Lakeview Ave., Suite 1400 
WestPulm Beach, FL 33401 
Telephone: (561) 659·7070 
FacBimile: (561) 659-7368 
E-mail; jiami.o@carltonfielda.com 

BY: A,,n/ �;£. 
�o,Jr. 7-

Florida Bar No. 6SS351 

Coun.<:e./ f"r Mnrgan Sta:n.lt!)I & Co. lm::orpomt.ed 

� 0 0 8 / 0 5 2  

16div-009910
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Jack Scarola. 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm :Beach Lakei Blvd. 

West Pa.bn Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LJ ... C 
One IBM Pfaza, Suite 400 
Cbit".ago, IL 60111. l 

WPBllS7126 l.24 

C A R L T O N  F I E L D S  W P B  

Coleman v. Morg(Ui Stanlll)', Cue No: CA 03-5045 ,Al 
Mo�u:n. Stanley v. MacA.ruirl!W1, Cai;c No; CA 0�-5045 

NOtit.I!: o!Fillns Under SEal 

SERVlCE LIST 

2 

141 0 1 0/0 5 2  

16div-009911
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COLEMAN (PARENT) HOLDINGS INC., 
Plainti� 

v. 

MORGAN STANLEY & CO., INC .. 
Defendant. 

IN 11IE CIRCUIT COURT OF THE 
FIFTBBNTII JUDICIAL CIRCUl.T m' AND 
PO:R PALM BEACH COUNTY, FLORIDA 

CASE NO: CA 03-504-S A1 

NOTICE OF FfLING DEPORITlQJS IRANSCRIPTS OF BLAINE V. FOGG 

Defendllllt, MOR.GAN' STANLEY & CO. INCORPORATED, by and through their 

undc:;rsigned couru;el, hc:rc;by iivcs notice that it lw filed a copy of the deposition tran11cripts of 

.BlaU..c v. Fogg taken December 16 and 17, 2004 fot use in the proceedings :md trial in this cau�e. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the fotegoing has been :furnished. to 
all counsel of record on the attached service list by facsimile and Federal Expregs on this .J±/(i:: 
day ofJanuacy, 200�. 

Thoma& D. Yannuccis P.C. 
Lawrence P. Bemis (FL Bar No_ 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
6SS 1st� Street, N.W., Suite 1200 
Washingron, D_C_ 2000"1 
Telephone: (2.0?..) R79-SOOO 
Facsimile:: (202) R79-S200 

Mark C. H11.n.11cn 
JamesM. Webster. m 
Rebecca A. Beynon 
KELLOGG, HUBER. ET AL. 
Sumner Square 
1515 M Street. N.W., Suite 400 
WDShington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

CARLTON FIELDS, P.A. 
'2.22 Lakevi� Ave., Suite 1400 
WeFrt .'P::i.lm Be,!ICh, FL 33401 
Telr:phnne: (561) 659-7070 
Fiu:.�im;1�:. ($6J) i'i59-7368 
P.·m;iil: jiannn@caTlton6elds.com 

Counsel far Morgan StLJ.n.ley & Co. Incorporated 

141 0 1 1 / 0 5 2  

16div-009912
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. Jack Scarola 
SEARCY, DENNEV, SCAROLAs 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Ps.lm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
,TF.NNER & BLOCK, LLC 
On� lBM Plaza,. Suire 400 
Chi.c�. JL 60611 

C A R L T O N  F I E L D S  W P B  

Colemiin (Pantrt) Holdf11gt, l11c. v. Mornan Stanley d: Cu., /rir;;. 

SERVICE LIST 

Case No: °' CA-0�04S A1. 
Notice of Piling Depo5ition Tmnsciipt 

Pi£e 2 

1410 1 2 / 0 5 2  

16div-009913
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COLEMAN {PARENT) HOIDINGS1 INC., 
Plaintiff, 

v_ 

MORGAN S'f.ANLEY & CO., INC., 
Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIR.COIT 
IN AND FOR J?JU.M BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING l'LEADlNG UNDER SEAL 

Defendant, Margan Stmky & Co. lnC'.o:rpr.ir�tM, by ;inti. thmugh it11 undersigned coun!!el, 

hereby gives notice: that it has fil�.c'I the r.iri.ein::i.1. Decernher 1.6, 2004 and December 17, 2004 

depm;ition tmn.o;cripts ofBlaine V. Fogg under acal. 

CERTIFICATE OE' SERYJCE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been fumishe� l2,, 
all counisel of record on the attached service list by fB.Csimile and Federal Express on this ( -r-� 
day of January, 2005. 

· · ---

Thomas D. Yannucci, P.C-
LawrenceP. Bemis (FLBarNo. 618349) 
Thomas A. Clare 
Zhonette M. Bmwn 
KIRKLAND & ELLJS J.,LP 
655 t'it11 Street, N.W .• Suite 1200 
W�.i;hington, D.C. 20005 
Telerhone: (202) 879-5000 
Facsimile: (202) 879�5200 

Mw:k C. HMWen 
J11mesM. Webster, m 
Rebecca. A. Beynon 
KELLOGG, HUBER, et al. 
Sumner Square 
1615 M Street1 N.W.1 Suite400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Fac&iml.le: (202) 326-7999 

WJ'll#S7J261.24 

CARLTON FlEl.DS, P.A. 
222 Lakmcw Ave., S\1ite 1400 
Wc:st Palm Bel'lr.h, FL .33401 
Telephone: (561) 659·7070 
facsimile: (561) 659-7368 
E-mail: jianno@carlton.fi.eld11.eom 

Co11nselfor Morgan Stanley & Co. Inc::orporated 

� 013/ 052 

16div-009914
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Jack Scarnla 
SEARCY, DENNEY, SCAROLA. 
BARNBAIU>T & SHIPLEY� P.A. 
2139 Pahn Beach Lakes Blvd. 
Weet Palm Beach. FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chica�o,IL 60611 

C A R L T O N  F I E L D S  W P B  

Coleman \I. Morgan. Sta.nlrzy, Case No: CA O.'i-504:i Al 
Morf!!RI Stanley l'. ModndrewJ, Case No: CA 03-5045 

Notice of Piling Undm' Seial 

SERVICE LIST 

2 

141 0 1 4 / 052 

16div-009915
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COLEMAN (PARENT) HOLDlNG5 INC., 

PlBinti� 

v. 

MORGAN STANLEY & CO., INC., 
Defendant. 

11\l nm CIRCUIT COURT OF TIIB 
FIFTEENTH ruDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO; CA 03-$045 Al 

NOTICE OF FILING DEPosmoN TRANSCRIPT OF w. JOHANNES GRQRl .. LF.R 

Defendan1, MORGAN STANLEY & CO. INCORPORATED, by and through their 

tmdasigned cowisel, hereby gives notice that it has filed a copy of the deposition transcript of 

Johannes Omdler taken. November 17, 2004 for use in the proceedinRg and trial in this ea.use. 

CERTIFICATE OF SERVICE · 

I HEREBY CERTIFY that a true: and r.orrect copy of the foregoing has been furnished to 
all eouruiel of record on the attached :icrvi.ce: li�t by facsimile. and Federal Express on this � 
day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrenoe P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
6.5.5 15th Street, N.W., Suite 1200 
WrKhington, D.C. 2000s 
Telephone: (202) 879-5000 
Facsimile.: (202) 879-5200 

Mark C_ Hansen 
J11mi":$ M. W�bstcr, ID 
Reh�r.a A &ynan 
KELLOGG, UUBF.R, ET AL. 
Sumner Square 
161 S M  Street, N.W .• Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Fac:iimile: (202) 326� 7999 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FJ... 3340l 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7l6A 
E·mail: jianno@carlton_field,;,r:.om 

Cmmsel for Mo7gan Stanley cl Co. Incorporated 

141 0 1 5 / 0 5 2  

16div-009916



0 1 / 1 4 / 2 0 0 5  1 3 : 5 5 F A X  5 6 1 6 5 8  7 3 6 8  

Jack Si;arola 
SEARCY, DENNEY, SCAROLA, 
RARNRAR'DT &: SHIPLEY, P.A. 
2JJ9 Paltn Beach Lakes Blvd. 

W�t Palm Beach., FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 · 

Wl'BN58799<4.41J 

C A R L T O N  F I E L D S  W P B  

Colerncm (Part:n.t} HoldingJ, Jn,, v, MfJrgan Stti11l,y & Co., Inc. 

RRRVJCE UST 

CH� No: O'l CA-OS045 AI 
Notloe ofFiling Deposition T:ran;cript 

Pq:c2 

141 0 1 6 / 0 5 2  

16div-009917
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COLEMAN (PARENT) HOLDINGS INC., 

Plllintiffi 

v. 

MORGAN STANLEY It CO .• INC., 

Defendant. 

IN nm CIP.Ct.JIT COURT OF THE 
FJFTEENTH JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH-COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FUING DRPQSIDON TRANSCRIPT OF MICHAEL HART 

Defend.ant, MORGAN' STANLEY & CO. INCORPORATED, by and through their 

undersiBTted counsel, hereby 2ives notice tlmt it has filed a co-py of the deposition transcript of 

Mich'1.el Hart taken May 19, 2004 for use in the proceedinRs and trial in thi5: cause. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing hAA heen .furnished to 
all counsel of record on the attached service list by facsimile and Federal Bx.pre11i:1 on this � 
day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bem.i� (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
6.55 lS!h Street, N.W., Suite 1200 
Washington, D.C. 2000:'; 
Telephone: (202) R79-:'i000 
Facsimile: (202.) R79-S200 

Mark C. Hanseri. 
Jame�.M. Webster, m 
R.P.hecca A. Beynon 
KELLOGG, HUBER, ET AL. 
Aumnc;r Square 
1615 M Street, N.W., Suite 400 
Wuh!ngt.on, D.C. 20036 
Telephone: {202} 326-7900 
Facsimile: (202) 325-7999 

CARLTON :FIELDS, P.A. 
1.22 J...akeview Ave., Suite 1400 
West Palm. Bc::!ll:h. FL 33401 
Teleiihnne: (561) 659-7070 
Fii.c11imilc: (561) 659-7368 
P.-mail: ji1'1Ul.o@carltonfields.com 

Counsel for Morgan. Stanley & Co. Jncorporate.d 

!gj 0 1 7/ 052 

16div-009918
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & RRIPJ.,EY, P.A. 
2139 Palm Be.1eh Lakes Blvd. 
We."t Palm Bea.ch. FL 33409 

Jerold S. Solovy 
M;chacl Brody 
.TRNN.ER & BLOC� LLC 
One IBM PlBZai Suite 400 
Chicago, IL 60611 

C A R L T O N  F I E L D S  W P B  

Colt:m4n (PUT"Jl'li) Holtlmg1, Inc. v. lolorgo.11. StLlnTey &. Ca., !�. 

SERVICE UST 

Case No: 03 CA-05045 AI 
Notice: of:P:illng Deposition TlllllScript 

Pigs2 

141018/052 

16div-009919
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COLEMAN (PARENT) HOLDINGS, INC., 

PlW.ntiff, 

v. 
MOR.GAN STANLEY & CO .. 1NC,. 

De:&mrl�nt. 

IN 'l'.HE CIRCUIT COURT OF TIIB 
FIFTEENTH Jl1DICJAL CJRCUIT 
ThT .AND FOR PAIM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING" PLEADING UNDER SEAL 

Defendant, Morgan Stanley & Co. Incorporated! by and through its undersigned counsel, 

hereby gjvee notice that it baa filed a copy of the May 19, 2004 depolilition tram:cript of Micha.el 

Hart under aeal. 

CERTIFICATE OF SERVICE 

I HERBBY CBRTIFY that a true and correct copy of the foregoing has been funtl5�'7t 
all counsel of record on the attached service list by facsimile and Federal Express on this -
day of January, 1005. 

Thomas D. Yannucci, P.C. 
LawrenceP. Bernie (FLBerNo. 618349) 
Thomas A. Clare 
Zhonette M. Bro\Vll. 
KIRKLAND & ELLIS LLP 
655 l51h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
Jameg M. Webster, m 
Rebecca A. Beynon 
KELLOGG, HUBER, et al 
Sumner Square 
1615 M Street, N.W., Suite 400 
WashinE):nn, D.C. 20036 
Telei'hnn.e; (202) 326-7900 
Facsimile:: (202) .326�7999 

WPB/1571261.24 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., SU.it.a 1400 
West Pabn Beach, FL 33401 
Telephone: (S61) 6!59-7070 
Facsimile: (:S61) 6!59· 7368 
E-mail: jianno@carltonfield&.com 

CouNJelfor Morgan Stanley & Co. Incorporated 

� 0 1 8 / 0 5 2  
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J a.ck Scarola. 
SEAR.CY, DENNEY, SCAROLA, 
BARNB'.AIIDT &. SBIPLRY, P.A. 
2139 Pahn Beach J..ak� :Blvd. 
West Palm R�ll.Ch, .FL 33409 

Jerold S. Solovy 
Michacil Brody 
JENNER & BLOCI<s LLC 
One IBM Plaze, Suite 400 
Chicago, IL 60611 

WPB#SJl251.14 

C A R L T O N  F I E L D S  W P B  

2 

Col�man v. Morgan stanl�, Caie No: CA 03-5045 Al 
/.for,:an Stanley v. Mrzw4.ntimvl, Cuc No: CA 03-504S 

Notice of Filing Under Seal 

� 0 2 0 / 052 
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COLEMAN (PARENT) JtOLDINGS INC., 
Plaintiff: 

v. 

MORGAN STANLEY & CO., INC., 
Defendant. 

fN THE CIRCUIT COURT OF THE 
FIFTEENTH ruDICIAL CIRCUIT IN' AND 
FOR PALM BEACH COUNTY! FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE 0¥ FILING DEPOSITION TRANSCRJ.PI OF W. BROOKS BARRIS 

Defendant, MORGAN STANLEY & CO. :r.NCORPORATBD, by and through their 

undersigned coumel, hereby eivei1 notice that it has filed a copy of the deposition traru:cript of 

W. Broob Hams taken Or:t.nher 26, 2004 for use in the proceedings and trial in tlris cau�. 

�CATE OF SERVICE! 

I HF.REBY CERTIFY th11.t a true and oorrect copy of the foregoing hai- been furnish��� 
all c-.nnf'li;el of record on the attached service list by facsimile :and Federal Express on this � 
day of JanWII')', 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (l'""L Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Bro\Vll 
KIRKLAND & ELLIS-LLP 
655 15111 Street, N.W., Suite 1200 
Washington, D.C. 2000.5 
Telephone: (20:Z) 879-SOOO 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webs:ter, m 
Rebecca A Beynon 
KELl..OGG, HUBER, ET AT.,. 
Swnner Square 
1615 M Stre�, N.W., Suite 400 
WR.')t-dngton, D.C. 20036 
Tekphoni::: (202) 326· 7900 
Facsimile: (202) 326-7999 

CARI.. TON FIELDS, l".A. 
222 Ukeview Ave., Suite 1400 
We�Palm Beach, FL 33401. 
Telephone: (561) 659-7070 
Facsiililile: (561) 659-73fiR 
B-mail: jianno@carltoo.fi elrii1.�nm 

BY'�
� Jos Ia.nno, Jr. 

FIO:J38T:65s3s1 

Counsel for Morgan Stanley &: Co. lnc.orpormed 

� 0 2 1 / 052 
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Jack Scarola 
SEAR.CY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

.lerold S. Solovy 
Michael Brody 
JENNER 8: BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

C A R L T O N  F I E L D S  W P B  

Colt1marr. (Parent) JIQlJ.inr3, Inc. v. Mol'grm Stank:y & Co., Inc. 
Ca.1e No: 03 CA-05045 AI 

NotiGe ofFilillg Deposition Tnnscript 
Pa£e ·"-

� 0 2 2 / 0 5 2  
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COLEMAN (l' ARENT) HOLDINGS9 INC., 
Plaintiff, 

v. 
MORGAN STANLEY&. CO., INC., 

Defendant 

IN THE CIRCUIT COURT O:f THE 
FIFTEENTH JUDICIAL CIRCUlT 
™°AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 Al 

NOTICE OF FILING PLFADUiG UNQER SEAL 

Defendmlt, Morgan Stanley &. Co. Tnr-.tl1'!'M"lrated, by and through its undersigned counsel, 

hereby gives notice that it has filed il C"A'.lf'Y nf the: October 26, 2004 deposition transcript of W. 

Broob Harris under sea.I. 

CEBTIFICATE OF SERVICE 

J HEREBY CERTIFY that a tiu.a and correct copy of the foregoing has been iimrishii� 
all counsel of record on the attached service list by facsimile and Federal Express on this --
day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonene M. Brown 
KIRKLA!ID & ELLIS LJ_,Ji' 
655 15t11 Smri, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone.: (202) 879-5000 
Far:�imilc: (202) 879-5200 

Marke. Hansen 
Jamos M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, llUBE:ll, et aL 
Sumner Squ.el'e 
1615 M Street, N.W.1 Suite400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (20Z) 326�7999 

WPSllj712�1.24 

CART. .. TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West PabnBeach, FL 33401 
Tclephone: (561) 659-7070 
Facsimile: (561) 659· 7368 
E-ZI1Wl: jianno@oarltonfields.com 

Counsel for Morin.n Stanley & Co. Incorporated 

141023/052 

16div-009924
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Jack Scarola 
SEA..RCY, DENNEY, SCAAOLA, 
8.ARNHARDT & SIIIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
Wc:st Pahn Beaoh, FL 33409 

Jc::rnJd S. Solo"\'y 
Michael Brody 
JENNER & BLOCK, LLC 
Ona IBM Plaza, Suite 400 
Chieago, IL 60611 

WPB#S7126\J.4 

C A R L T O N  F I E L D S  W P B  

o:iTonan v. Margan Sitml�, Caao No: CA 03-504:'1 AI 
Mrm:an Stanl")' 11. M0{!.4.ruire:ws, Case No: CA 03-5045 

NQtioe of Filing tinder Si:al 

SERVICE LIST 

2 

141024/052 

16div-009925
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COLEMAN (PARENT) HOLDtN'GS INC., 
Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THR cm.curr COURT OF nm 
FIFTERNTH JUDICIAL ClltCUIT IN' AND 
FOR PALM BEACH COUNTY', FLORIDA 

CAAB NO! CA 03-5045 Af 

NOTICE OF FR.ING Dli!POSITIQN TRANSCRIPT OF KAREN lJAVCOX-ELTRICH 

Defenllant, MORGAN STANLEY /St. CO. INCORPORAl'HD. by and through their 

undeniga�.d counsel, hereby gives notice that it has :filet'I. ;\ copy of tht: deposition transcript of 

Karen Ha.ycox-Eltrich taken October 1 S, 2004 for use in the proCeediniS and trial in thir; cause. 

CERTOOCATE O.F $ERyICE 

I HEREBY CERTnrY th.at a true 11nrl cnrroct copy of the foregoin� ha& been ibrnished tn 
all coUDSel of record on the attached s�r-.e Hirt by facsimile and Federal Express on this /¢1'f.. 
d&y ofJanua.ry, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar Nr.i. fiJ" R349) 
Thomas A. Clare 
Zhonette M. BIOWD 
KIRKLAND & ELLIS J_,T�P 
655 1�111 Street,N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: {20.2) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansim 
Jam�s M. W chstcr, ill 
Rebc:c.cil A. Hcynon 
KELLOGG, HUBER. ET AL. 
SumnCT Square · 
1.615 M St:r¢et, N.W., Suite 400 

Washington. D.C. 20036 

Telephone: (202) 326-7900 

Facsimile: (202} 326. 7999 

WPBl/587994.44 

CARLTON FIELDS, P.A. 
222 Lakeview Ave.1 Suite 1400 
West Palm Beach, FL 33401 
Telephone: (S61) 659-7070 
Faceim.ile: (S61) 659-7368 

E-mail: jianno@catltonfi.elds.com 

Cnun:relfor Morgan Stm1loy & Co. Incorporated 

� 025/052 

16div-009926
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT &. SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER. & BLOCK, T.,J_,C 
One IBM Plri?;a_ Suit.e 400 
Chicago, JJJ ti061 I 

WPB#SIJ9!J4.44 

C A R L T O N  F I E L D S  W P B  

Coltm1a" (Prmmt) Holding� In� v. Motgan Stanley & Co .• Inc. 

SERVICE LIST 

Cuc No: 03 CA..05045 AI 
Notice of'fliling Deposidon Tra!lscrtpt 

Page2 

141028/052 

16div-009927
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COLEMAN (PARENT) HOLDINGS INC .• 

Plaintiff; 
v. 

MORGAN STANLEY & CO., lNC., 

De.fimdant, 

lN THE CIR.CUTT COURT OF 'l'HB 
FIFTEENTH JUDTCJAL CIRCUIT IN AND 
FOR :PALM BEACH COUNTY, FLORIDA 

CASP. NO: CA 03-5045 Al 

NOTICE OF FILING DEPOSITIO�· TRANSCRIPT OF ROBERT KITI'S 

Defendant, MORGAN STANLEY & CO. INCORPORATED, hy 11.nn through their 

under:ii&ned counsel, hareby gives notice that it has :filed a copy nf th� dq1osition transcript of 

Robert Kitts ta.ken February 12, 2004 for use in the proc!!:edings anrl tria.1 in. thUi cause. 

CERTIIITCATE OF SRRYTCE 

I HEREBY CERTIFY that a true t1nrl cnTTCct copy of the fore'°ing has been furnished to 
all counsel. of record on the attac.hi:-il. servir:e J;st hy facsimile and Federal Express on this i1lfl'J 
day of January, 2005. 

Thomas D. YllIIJlur.ci, P.C. 
Lawrenc.c P. Bemi.:i: (FL Biil" No. 618349) 
Thomas A. Clare 
Zhani:.tti:J M. 'Bmwn 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Tc;lephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
Jame.a M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, ET AL. 
Sumner Square 
1615 M Street, N.W., S11Jte 400 
Washington., D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

WP!lit5R7994.l6 

CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beaoh, FL 33401 
Telephone: (561) 6S9-7070 
Facsimile: (SCSl) 6S9-7368 
E-mail: jianno@.J=arltonfields.oom 

CQll.nselfor Morgart Stanley & Co. lncoryoratad 

� 027/052 

16div-009928
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far..k. Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lekes Blvd., 
West Pahn Bea.ch, FL 33409 

Jerold s. Solovy 
Michael Brody 
JENNER & BLOCK, l..LC 
One IBM Plaza, Suite 400 
Chicago,n.. 60611 

WP9#587904.l6 

C A R L T O N  F I E L D S  W P B  

Co(eD!ll1! (Pare.nt) Holdiri�. /11r;, v. Morp.n Stanley & Ct>., !�. 

SElc.VICE LIST 

CB.Ge No: 03 CA·0$04.5 AI 
None<: of Pi.ling D�oaition �pt 

Paii:;2 

� 028/052 

16div-009929
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COLEMAN (PARENT) HOIDINGS INC., 
Plaintiff, 

v. 

MORGAN STANLEY&. CO., INC., 

Defc:n&nt. 

JN TEB CIRCUIT COURT Of THE 
FJFTEENTII 1UDICIAL cmcurr IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE QF FILING DEPOSITION TRANSCRIPT OF' WILLIAM KQURAKOS 

Defendant, MORGAN STANLEY & CO .. lNCORPORATED. by and through their 

undersigned counsel, hereby ghres: notice that jt has fil� a. copy of the deposition ttaru:cript of 

William Kourakos taken October 29, 2004 fur use in the proceedings and trial in tb.k Callie. 

CRRTIFICAIE OF SERVICE 

I HER.EBY CE.RTJFV that a true md �rreot copy of the f?lregoing has been funri.11h.� %, 
all counsel of record on the attached service list by facsimile and Federal Express on thi.1' ..L!:f!?
day of January, 2005 .. 

Thomas D .. Y11.1111uc::ci, P.C. 
Lawrenc.c P. Bemis (FL Bm No. 618349) 
Thomas A. Clare 
Zhclm-.ttc M. Brown 
KIR.KT .. AND & ELLIS LLP 
65:5 1511l Street, N.W., Suite 1200 
Wa.<1hington, D.C. 20005 
Telephone: (202) 879·5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
Jam.es M. Webiltet, DI 
Rebecca A. Beynon 
KELLOGG, HVllltll, ET AL. 
Sumner Square 
l61S M Street, N.W., Suite 400 
Washington, D.C. ?.0036 
Telephone: (202) 326-7900 
Facsimile: (?..02.) ::126-7999 

CARL TON FIELDS, P.A. 
222 l.8k:eview Ave., Suite 1400 
West Palm Beath, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
B�mail: jianno@c:arltonfielrV:.cnm 

BY:(J!!!_������ 
Jm:qih 18llllo, Jr. 
Florida Bar No. 655351 

CounsrJI for Morgan Stanley & Co. Incorporo.tP.d 

� 028/052 

16div-009930
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Jack So&ola 
SEARCY. DENNEY, SCAR.OLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Ukes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza. S1rit.e 400 
Chiugo, IL ti061 l. 

WPJ:lli5S7004.3S 

C A R LTON  F I E L D S  W P B  

Co1Bnllll (Pa.rB11t) HoldiJSp, l�. �- Morr:an Stanley & Co., 1"11.e. 

SERVICE LIST 

Case No: 03 CA·0504S AI 
Notice of Filing Depo�ition Tm!scrl.pt 

Pag11 2 

� 030/052 

16div-009931
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COLEMAN {PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE CillCUIT COURT OF T.JIB 
FIFTBENTH JUDICIAL CJRCUJT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING PLEADING u@ER SEAL 

Defendant, Morgan Stanley &. Co. Jnoorporl'lted, hy and through its undersigned couns:el, 

hereby gives notice lhat it has :tiled a c::.opy of the October 29, 2004 deposition tran&cript of 

William Kourakos under seal. 

CER.TIECCATE OF SERVICE 

I HEREBY CRR.TlFY that a true flll.d correct copy of the foregoing has been fumishc:d � 
all counsel of recorrl on the attachod $�ice list by facsimile and Federal Express on this .E.:..:.':. 
day of January, 2005. 

Tliom85 D. Yannucci, P.C. 
Lawrence P. Bemis (FL Ba:rNo. 618349) 
Thomas A. Cla.re 
Zhonette 1\4.. Brown 
KIRKLAND & ELLIS LLP 
655 1 S1h Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-:"iZOO 

Mark C. Hansen 
James: M. W distC"<r, ID 
Rebecca A. Beynon 
KELLOGG, HUBER, et al. 
Sum.n� Square 
16J 5 M Street, N.W., Suite 400 
WMhington, D.C. 20036 
Tdephone: (202) 326-7900 
Facsimile: (202) 326-1999 

WPB#5712C\l .24 

CARL TON FIRT.,DS. P.A.. 
222 Lakeview Ave,, Suite 1400 
West Palm Hcach. FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: ji11.DDo@carltonfields.com 

BY: /£,A-�� 
��, Jr. 

Florida Bllt No. 6553 1 

CoWJSe./far Morgr:m Stri.nley & Co. Incorporated 

� 031/052 

16div-009932
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.Tack Scarola 
SEARCY� DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
W�st Palro :Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

Wl'B1137J2dl.24 

C A R L T O N  F I E L D S  W P B  

Cokman "· Morgan Sta:nltEJ, Case No: CA 0:3.S04:5 AI 
Morea:n Stanley v. MacA.ndrews, Cn.!i" No: CA 03-504.S 

Notice ofF11!02 Under Sr;al 

SERVICE LIST 

2 

141 0 3 2 / 0 5 2  
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COLEMAN (PARENT) HOLDil\TGS INC., 
Plaintiff, 

y_ 

MORGAN STANLEY & CO .• INC., 
Defendant. 

IN THE CJRCUIT COURT OF TIIE 
FIFTEENTH 1UPICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: CA. 03-!5045 Al 

NOTICE OF FILING DEPOSITJO.N IRANSCRIPT OF RUIH PORAT 

Defendant, MORGAN STANLP.Y & CO. INCORPORATED, by and through their 

undersigned cmm ... el, hcn::by gives notice that it has filed a copy of the deposition transcript of 

Ruth Por11t t.<1ken D�cmbcr 10, 2004 for use in the proceedings and trial in this cause. 

CERTIF1CATE OF SERVICE 

I HEREBY CERTIFY that a true and correct CO'?Y of the foregoing has been furnish�.J'.e
all counsel of record on the attached i:ervice tiit by tacsimile and Federal Express on this J!i.E-
day ofJanu.ary, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP . 
6$5 1st1i Streeti N.W.� Suite 12.00 
Washington, D.C. 2000� 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C- Hansim 
James M. Wehstcr, JU 
Reber-r.a A. Beynnn 
KELJ_,OGG, HU.8E.R, ET AL. 
Sumner Squmv 
1 6 1..'i M. Streot, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

W!'Sll.58799-1.34 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suiti:: 1400 
West Palm Beach, F..L 33401 
Tdqihonc:: (561) t!iS9-7070 
Facsimile: (561) 6!)9-7368 
E-mail; jil'ITUJ.n@carltonfic1ds,e¢m 

BY: f=fj������ 
Jo h 111.Dilo, Jr. 
Florida Bar No. ()55351 

Counsel for Morgan Stanley & Co. Incorporated 

la! 0 3 3 / 0 5 2  

16div-009934
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Jack SCllrola 
SEAR.CY, DENNEY, SCAROLA, 
BARNHARDT & SIUPLEY, l'.A. 
2 1 39 Palm Beach Lake& Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER &. BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611  

C A R L T O N  F I E L D S  W P B  

C<>li!man (Panmt) Holdi10gJ, Inc. v. Marsan staIJllly 4t Co., I�. 

SERVICE LIST 

Cue No: 03 CA-05045 AI 
Notici! ofPlling Deposition Ttan.scripr. 

Page 2 

� 0 3 4 / 0 5 2  
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COLEMAN (PAlIBNT) HOLDINGS, INC., 
Plaintiff, 

v, 

MORGAN STANLEY &. CO., T.NC., 
Defendant. 

IN nm CIR.COIT COURT OF 'l'HE 
FIFTEENTII JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNI'Y, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTJC)i;, OF FJL1NG PL)1'AUING UNPER SEAL 

Defendant, Morgan Stmnl.ey & Co. Incorporated. by and through its undersigned. counsel, 

hi::rt:by eiv�� notice that it has filed 1 copy of the DeceIJlber 10, 1.004 deposition transcript of 

Ruth Porat under seal. 

CERTIFICATE OF SERVICE 

I HEREBY CER.TIFY that a. true and correct copy of the foregoing has been :furni!thed to 
au counsel of record on the attached service list by facsimile and Federal Expresli on tMli � 
day of January, 200S. 

Thom�!' D. Yannucci. P.C. 
Lawrt1nce P. Bemis (FL Bar No. 618349) 
Th.rim&� A. Clan:: 
Zh.onette; M. Brown 
KIRKLAND & ELLIS LLP 
655 lSlh Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-SOOO 

Facsimile: (202) 879-5200 

Mark c. Han!:BIL 

James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, IlUBER, et al. 
Sumner Square 
161S M Street, N.W., Suite 400 
WMhington, n_c_ 20036 
Telephone: (202) :l26-7900 
Facsimile: (202) 326· 7999 

WP!l.#571 261.�4 

CARLTON FIELDS, P.A. 
222 Lakeview Ave .. Suite 1400 
West Palm Beach, I-L 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

TJY:��� Jos h Ianno, Jr. 7 
FtO:aar::lli 

Corar.sel for Mot'gan Stanley &: Co. Incorporated 

141 0 3 5 / 0 5 2  

16div-009936
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Jack Sr.,;11rola 
SRARCY, DENNEY, SCAROLA, 
BA'.RNRARDT & SHIPLEY, P.A. 
2139 Palm Beach. Lakes Blvd. 
West Palm Beach. FL 33409 

Jerold S .  Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaz1, Suite 400 
Chicago, IL 60611  " 

Wl'B/IS7Ulil ./,4 

C A R L T O N  F I E L D S  W P B  

Colemon v. Morga.11. Sf:(ln.ley, Cue No: CA 03-5045 AI 
Morgrva Stanley ,,_ Macllnrir�s. Case No: CA m-�04� 

'.Notic:I! of Filing Under Se11.l 

£.ERVICE LIST 

141 0 3 8 / 0 5 2  

16div-009937
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COLEMAN (PARENT) HOLDINGS INC., 
Pl.a.inti ft: 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE Cm.CUIT COURT OF THE 
FIPTEENTS: lUI>ICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO� CA 03-.504.S AI 

NOTICE OF FILING DEPOSITION TRANSCRIPT OF LILY RAF11 

Defendant, MORGAN STANLEY & CO. INCORPORATED, by and throuR]l their 

undersigned counsel1 hereby gives notice that it has filed a copy of the deposition tranreript of 

Lily Ra.fii raken April 2, 2004 for use in the proceedings and trial in this ca.us:e. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that. a trnr. :m.<1. 1'.o.rrrr.t c:opy of the f'oreening ha.� heen. fiimishi:rl� 
all counsel of record on tbr. 11.ttac:hr.rl 11ffl'Vir.� list hy far.Rimi le imfl FE:dera.l E-xpre�J'I on this � 
d;iy of J;inmtry, 200!i. 

Thl"m'll!l.:o; D. Yannucci, :P.C. 
Lawrence P. Bemis (Ft :Sar No. 618349) 
Thomll.!i A. Clare 
Zhonettc M. Brown 
KIRKLAND & ELLIS LLP 
655 15t11 Street, N.W., Suite 1200 
W�gton, D.C. 20005 
Telephone: (202) 879-5000 
Faceimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, Ul 
Reboooa A. Beynon 
KELLOGG, HUBER, ET AL. 
Smnne.r Square 
HH S  M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Pncl'{imile: (202) 326-7999 

WPB#5g79!14.37 

CARLTON Fl.F.J .. DR, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach. FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jiftllllo@carltonfielcb.com 

BY:� 
Jos h Ianno, Jr. 
I:daB:N:5llil 

Coun..,elfr>r Morr;an Stanley & Co. Incorporated 

141 0 3 7  / 0 5 2  

16div-009938
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Jack Sc<U"Ola 
SEARCY, D:ENNHY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Pahn Beach Lakes Blvd .. 
West Palm &"c:h, FL .3�409 

Jerold S. Solovy 
Michael Brody 
JF.NNER & BLOC� LLC 
One mM Plaza, Suite 400 
Chicago, IL 606 1 1  

WP'Rlt�ll79'U.�7 

C A R L T O N  F I E L D S  W P B  

Colflman (P.:,.@t) Holdms.r, !"4:. v. Morg.:n Sumlll)' & Ct;., Inc. 

SERVICE LIST 

C�c Ne; 03 CA�05045 AI 
Notice ofl"llillg Depo�titm Tllln!laipt 

Par:c 2 
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COLEMAN (PARENI') HOLDINGS INC., 
Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE CIRCUIT COURT OF TIIB 
FIFTEENTH JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, fLORIDA 

CASE NO; CA 03-5045 AI 

NOTICE OF FILING DEPOSITION IRANSCBIPT OF ANDBEW SAV ARIE 

Defendant, MORGAN STANLEY & CO. INCORPORATED, by and through their 

undersigned counsel, hereby gives notice that it bas filed a oopy of the deposition transcript of 

Andrew Savarie taken January 22, 2004 for use in the proceedings and trial in this came. 

CERTIFICATE OF SERVlCE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been tbmished � 
all r:olmst:I of record. on the attached service list by facsimile and Federal Express on this _}_�"= 
day nf'J anu:u:y, ?.00:'3. 

Thomas D. Yannucci, P.C. 
Lawroncc: P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 1 51h Street,, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 87�-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
Jam.eQ M. Web�er, ill 
Rebecca A. Be�on 
KELLOGG� mJBltR, ET AL. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D_C_ 20036 
Telc:phoni=:: (202) 326-7900 

F;n:;simiJc: (202) 326-7999 

CARLTON FIELDS, P.A. 
222 Lakeview Ave .• Suite 1400 
West Palm Beach, .FL 33401 
Telephone: (561)  6_,9-7070 
Facsimile: (561 ) 659-73118 
E�mail! jiarmo@caTlton;fi.elclo;,cnm. 

BY:� 
Jes h Is.nno. Jr. 
F:::::.655351 

Counsel for Morgan Stanley & Co. !ncorporat�d 

141 0 3 8 / 0 5 2  
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Jack Scarola 
SEARCY. DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakee Blvd. 
West Palm Beach, FL 33409 

Jerold s. Solovy 
Michael Brody 
JENNER & lll.OCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611  

wpB#Si79P4,JB 

C A R L T O N  F I E L D S  W P B  

Cn/eman (Parent) Hold�, I�. v. Morsan St4nlgy & Co., Inc. 

SERVICE UST 

Ca$� No: 03 CA·05045 Al 
NDfice of Pll1ng Depo�itiDn TT.lll$cript 

Pagc 2 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintif( 

v. 
MORGAN STANLEY &: CO., INC., 

Defendant. 

IN nm CIRCUIT COURT OF 11IE 
FIFTEENTH JUDICIAL cm.curr IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: CA 03-5045 Al 

NOTICE OF FILING DEPOSITION TJlANSCBI£I OF ISHAAN SETR 

Defendant, MORGAN STANLEY & CO. INCORPORATED, by lllld through their 

undersigned counsel, hereby gives notice that it has filed a copy of the deposition tram1cript of 

Ishaan Seth taken July 30, 2004 for use in the proceedings and trial in this cause. 

CER1'lll1CATE OF SERVICE 

·r  HEREBY CERTIFY tha! a true and correct copy of the foregoing has been furnii;.hV 
all cawisel of record on the attached savice list by filcsimile and Federal Express on thfa t� 
rl;iy of fan1uny, 2005. 

Thnma.� D. Yannucci, P.C. 
l.awrcnce P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 l 5111 Street, N. W., Suite 1200 

Washington, D.C. 20005 
Telephone: (202) 879'-5000 
Facsimile: (202) 879-5200 

Mark c.-Hansen 
James M. Webster, llI 
Rebecca A. Beynon 
KELLOGG, HUBER, ET AL. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington. D.C. 20036 
Telephone: (202) 326-7900 
Facsimi.lc: (202) 326-7999 

CARLTON FIELDS, P.A. 
222 T...akeview Ave., Snjtt: 1400 
West PalmBcach. B ... 33401 
Telephano: (561 )  {iW-7070 
Facsimilo: (561.) n.$9-7368 
E·mai I :  jianno@c�rlton.6.el.d"'. r-.nm.· 

Couns.elfor Morgan Stanley &: Co. Inoorporated 

141 0 4 1  / 0 5 2  
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Jack Scarola 
SEARCY, DEN.NEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S .  Solovy 
Michael Brody 
.TENNER &. BLOC}(, LLC 
One JBM Plaza, Snite 400 
Chicago, IL 606 1 1  

C A R L T O N  F I E L D S  W P B  

Coleman {Por1!11t) 1/oltiblgJ, Inc. Y. Morgan Stanl")' &: Co., Inc. 

SERVICE LIST 

Case No: 03 CA-05045 AI 
Notice ofFilins; Depoaition Tra.nacript 

Pai:e 2 
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COLEMAN (PARENT) HOLDINGS, JNC., 
Plaintiff, 

v. 

MORGAN STANLEY & CO .• INC., 

Dofcndant. 
I 

IN THE CIRCUIT COURT OF THE 
FJFT.8BNTH JUDICIAL CIRCUIT 
n.f AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE :NO: CA 03-5045 Af 

NOTICE OF FILING PLE@ING UNPER SEAL 

Defendant, Morgan Stanley & Co. Incorporated, by and through its undersignod coun!!el, 

hereby gives notice that it has filed a copy of the July 30, 2004 deposition transcript ofT!lhB11n 

Seth under eeal. 

CERTIFICATE OF SERVICE 

l HEREBY CERTIFY that a tru.e and correct copy of the foregoing has been :fumish�d !9� 
all counsel ofrecotd on the attached service list by facsimile and Federal Express on this � 
day of January, 200.S. 

Thomas D. Y11m1ucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
6SS lSlh Street, N.W.1 Suite 1200 
WashingtOn, D.C. 20005 
Telephone: (202) 879-SOOO 
Facsimile: (202) 879-5200 

Mai:" C. Ham�en 
James M. Webster, m 
Rebecc.a A. Beynon 
KEILOGG, HUBER, et al. 
Sumner Square: 
1615 M Street, N.W .• Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Fac.:'limile: (202) 326-7999 

WPBll57 l16 l .24 

CARLTON Fml..lJR, l-.A. 
222 Lakeview Ave .• Suite 1400 
West Palm Beach. FL .33401 
Telephone: (561) 659-7070 
Fa05imile: (561) 659-7368 
E-mail: jianno@carlton.fielde.com 

BY: 

C,,un.�lfor Morgan Stanley & Co. Incorporated 

141 0 4 3 / 0 5 2  
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Jack Scarola 
SEARCY, DF..N:NEY, SCAROLA. 
BARNHARDT & SHIPLEY, l'.A. 
2139 Pa.lm Beach Lakes Blvd. 
Weirt Palm. Beach, FL 33409 

Jerold S. Solory 
Michael Brody 
JENNER & BLOCK, LLC 
One mM Plaza, Suite 400 
Chicago, IL 60611  

WPEU1S7126 U.4 

C A R L T O N  F I E L D S  W P B  

Coleman 'II. Morean Stanley, Case: No: CA 03-:5045 AI 
Morgan St<J11ley "· MacAndrews, Case No: CA 03..S04S 

Nctia; of Filing Un®r Sc:D-1 

SERVICE LIST 

2 
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COLEMAN (P ARRN'J') HOLDINGS INC., 
Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 
Defffllrlant. 

IN THF. ClRCUIT COURT OF THE 
FlFTP.F.NTH JUDICIAL CJR.CUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: CA 03-5045 Al 

NOTICE OF FILING PEPOSITION TRANSCRIPT OJl' JAMJ;s STVNF,,S 

Dcfondant, MORGAN STANLEY & CO. INCORPORATE.D, hy and through their 

undersigned oounsel, hereby gives notice that it has fileo a copy of the di;position trwiscript of 

Jemes Stynes taken July 131 2004 for u"se in the pror:eetlings and trial in this cause. 

CERTIFJ.CATJ; OF SERVICE 

I HEREBY CERTIFY that a tru.c aud correct copy of the foregoing has been tUrnishe4Mo 
all counsel of record on the attachl'ln �ervico li!!t by facsimile and Federal Expreslil on thfa � 
day of fanu:uy, 2005. . 

Thomas. D. Yannu.c.i::i ,  P.C. 
Lawrence P. Bemi211 (FL Bar No. 61 8349) 
Thomas A. Clare 
Zhonette M. Brown. 
J<IRKLANT> & ELLIS LLP 
655 t :Jm Street, N.W .. Suite 1200 
WMhington. D.C. 20005 
Td.ephane: (202) 879-5000 
Far-.o:irnile: (202) 879-:5200 

Mark C. Hansen 
James M. Webster, m 
Rebecca A. Beynon 
KELLOGG., HUBER, ET AL 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Fac:;imile: (202) 326-7999 

WPB#S2i9!14.40 

CARLTON FlELDS, P.A. 
222 Lakeview Ave., Suite 1 400 
Weat Palm Beach, FL 33401 
Telephon9: (!561) 659�7070 
Facsimile� (561) 15S9-7368 
E-mail� jianno@carltonfields.com 

Counsel for Mor:an Stanlg:y & Co. Incorporated 

141 0 4 5 / 0 5 2  
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Jack Scarola 
SEARCY, DENN'KV, SCAROLA, 
BARNBARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beuch. FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One lBM Plaza, Suite 400 
Chicago, IL 6061 1 

WP8iS£7�4-40 

C A R L T O N  F I E L D S  W P B  

Coltmat/. (Parent) Hordirlgs, Int!. v. Morgan Stanley & Co., Irie. 

SERVICE UST 

Case No: 03 CA-OS04.5' Al 
Notice ofFlllilg Depo.;itiQn Thusacript 

P� 2 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., lNC., 
Def�rltlllt.. 

I 

IN THE cmcUIT COURT OF THE 
FJFTEENTH JUDICIAL Cl:R.CUIT 
.IN A'ND FOR PALM: BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Dofmdan.t, Morgan Stanl.ey & Co. Incorporated, by and Chrou¢1 its undersigned OOUD3el, 

hereby gjves notice that it has 6.led a. 1"'.!'.lpy of the July 13, 2004 depoiition ttanscript of Jame::i 

Stynes under seal. 

CERIIFICA TR OF SERVICE 

I HEREBY CERTIFY that a true and eorrcct copy nf tltt: foregoing has been furpjilJ.H� 
all c01msel of record on the attached service list by facsimile anrl Federal Express on this -
day of Janll3ly, 2005. 

Thomas D. Yannucci, P .C. 
Lawrence P, Bemis (FL Bar No. ti 1 �349) 
Thomes A. ClMe 
Zhonette M. Brown 
KIRKLAND & ELLIS LJ.,P 
tiSS 15th Street, N. W., Suite 1200 
Washington, D,C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, et al. 
Sumne:r Square 
1 615 M S�, N.W., Suite 400 

w�,.hinw.an, n.c. :20036 
Telephone; (202) 326-7900 
Facsimile: (202) 326-7999 

WPB/1571261 .24 

CARLTON FIELDS, P.A. 
222 I..ake"View Ave,1 Suite 1 400 
We.st Palm Beach, FL 33401 
Tdi:phone: (561) 6S9-7070 
Far.simile: (561) 6:S9-7368 
E-mail: jfanno@carltantleJds.com 

Cou".ral for Mor�an Stanley & Co. l11aorpo,.ated 

141 0 4 7 / 0 5 2  
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Jack Scarola 
SH.AR.CY, DENNEY, SCAROLA. 
BARNHARDT & SBIPT .. RY, P.A. 
2139 Pahn B�.aeh Lakes Rl.vd. 
W�st PHhn Bea.eh, Fl. 33409 

.T crold S. Solovy 
Michael Brody 
JENNEil & BLOC� LLC 
One IBM Pl�e., Suite 400 
Chioago, IL 6061 1 

WPB#S7J26l.24 

C A R L T O N  F I E L D S  W P B  

Coleman v. Morgan Stanley, Case No: CA 0'.3-5045 AI 
Mr;rJ:an Stanley v. Mac.Andrews, Case No: CA 03-5045 

Notice ofFilinii; Under St<!l 

5ERVJCE LIST 

2 

[gJ 0 4 8 / 0 5 2  
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 
Defendant. 

lN THB CIRCUIT COUR.'l' OF TH.R 
FIFTEENTH JUDICIAL CIRCUIT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

C.AS:S. NO: CA 03-5045 AI 

NOTICE OF Fll..ING DEPO�ITION TRANSCRIPT OF JOHN D'A. TYREE 

Defendant, MORGAN ST ANLBY &, CO. lNCORPORATBD, by and through their 

uudenigned counsel, hereby giv� notice tha.t it has filed a copy of the deposition tranliZcript of 

John D'A Tyree taken November 14, 2003 for use in the proceedings and trial in this cause. 

CEllTIFlCATE OF SERVICE 

r HEREBY CERTIFY that a buo and correct. cnpy ofthr: foregoing hll.'! heen fhmi'!/#!-
a.ll cmmsol of ra:ord an the attar;hcd savicc fo�t hy facsimile 11nrl Ferleral. Exymi�R on thi,'! � 

day of January, 2005. 

Thom.as D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 61 8349) 
Thonlflll A. Clare 
Zhonette M. Brown 

KIRKLAND & ELLIS LLP 
655 15th S1reet, N.W., Suite 1200 . 
Washington, lJ.C. 2000.S 
Telephone: (202) 879-5000 
Facsimile: (202) 819-5200 

Mark c. Hansen 
James M. Webster� m 
Rebecca A. Beynon 
KELLOGG, HUBER, ET AL. 
Sumner Square 
1615 M Street, N.W .• S1.ute 400 
Washington, D.C. 20036 
Telqihoni::: (202) 326-7900 
Fazsimile; (202) 326-7999 

CART, TON mr�ns, P.A. 
222 Lakeview Ave .• Suite 1400 
West Pahn Beach, FL 33401 
Telephone: (561) 659· 7070 
Facsimile: (561) 659-7368 
E-mail: jie.nno@carlton:fi&lds.com 

BY:l#/�-tt 

Florida. Bar No. 6SS3Sl 

Caun.n:.lfor Morgan Stanley & Co. lnr.orporated 

@ 0 4 8 / 0 5 2  

16div-009950



0 1 / 1 4 / 2 0 0 5  1 4 : 0 6 F A X  5 6 1  6 5 8  7 3 6 8  

Jack Scarola 
SEARCY, DENNEY, SCAR.OLA, 
BARNHARDT & SHIPLEY, l>.A. 
2139 Palm Bc:::ach Laki:::s Blvd .. 
Wc:st Pahn Bc:ac.h, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 6061 1 

C A R L T O N  F I E L D S  W P B  

Colunan (Pa,.ui) HD14ing1, Inc. v. Morgan St(J.'fli� & Co., Inc, 
Casc Nti: 03 CA-05045 AI 

NQ!b of Fil.ins Di!pDaitiO� T:ra&c.ript 
Pagc 2 

SERVICE LIST 

141 0 5 0 / 0 5 2  
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COLRMAN (PARENT) HOWINGS JNC., 
Plaintiff, 

v. 

MORGAN SIANLBY & CO., INC., 
Dcfc11dtmt. 

IN THE CJRCUlT COURT OF THE 
FIFTEENTH roDICIAL ClllCtnT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: CA 03-5045 AJ. 

NOTICE OF FILING DEPOSITJON TRAN&CRIPT OF JOSHUA A, WEBBER 

Defendant, MORGAN STANLEY & CO. INCORPORA.T'.ED, by and through their 

undersigned counsel, hereby gives notice that it has filed 11. copy of the deposition transcript of 

Joshua. A. Webber taken May 18, 2004 for use in the proceedings and trial in this cause. 

CEBTIFICATE OF SERVICE 

I HEREBY CF.RTIFY tha.t a true and correct copy of the foregoing has been fumished,Jt 
all counsel of I'('.t:nni on the attached service list by fac&hnile and Federal Exprnsi- on th1s � 
da.y of January, 200:>. 

Thom;v; 0. Yannucci. P.C. 
b.wrencc P. Bemis (FL Bar No. 618349) 
Thomas A. Cl11re 
Zhondte M. Brown 

KIRKLAND & ELLlS LLP 
655 151li Street, N.W., Suite 1200 
w L'lbington. D.c. 2000s 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster� ill 
Rebecca. A. :Beynon 
KELLOGG, BUBER, ET AL. 
Sumner Square 
161.5 M Street, N.W., Suite:: 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimil�: (202) 326-7999 

WPJ!#Sl\79!111.�2 

CARLTON FlELDS7 P.A. 
222 Lakeview Ave., Suite 1 400 
West Palm Beach, fl, 33401 
Telephone: (561.) 659-7070 
Fae.simile: (561) 659 .. 7368 
E-mail: jil'IDllo@r .. ultonficlds.com 

CounsfJ! for Morgan Stanley & Co. ln.corporatr.d 

141 0 5 1  / 0 5 2  
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SWPLEY, P.A. 
2 1 39 Palm B�h Lakes Blvd, 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Micha.el Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 606 1 1  

C A R L T O N  F I E L D S  W P B  

CPleman (Parent) Holdtnes. Inc. v. Morgan .�anley &: Co .. htc. 

SFRVICE J.,TST 

Cese No: 03 CA-05o.t5 Al 
Notice ofFilicg Deposition Transcripi. 

Page 2 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ) , 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO COMPEL 

ADEQUATE ANSWERS TO MORGAN STANLEY'S SUPPLEMENTAL 

RESPONSES TO CPH'S FIRST SET OF INTERROGATORIES 

THIS CAUSE came before the Court January 13, 2005 on Coleman (Parent) 

Holdings, Inc.'s Motion to Compel Adequate Answers to Morgan Stanley's Supplemental 

Responses to CPH's First Set of Interrogatories, with both parties well represented by 

counsel. The numbered paragraphs below correspond in number to the Interrogatories of 

CPH's First Set oflnterrogatories. 

1. denied; 

2. ruling deferred pending further hearing, if needed; 

3. granted, in part. Defendant Morgan Stanley shall have 7 days to serve an amended 

answer which shall attempt to specifically identify each communication, and the 

parties to it, and the substance of the communication. If any of the specific 

infom1ation sought is unknown to Morgan Stanley, it shall specifically so state; 

4. granted, in part. Morgan Stanley shall serve its amended answer the interrogatory, 

identifying each employee or representative who received the Press Release, or a 

draft thereof, within 7 days; further, Morgan Stanley shall serve its restated answer, 

stating specifically whether any information sought is unknown to Morgan Stanley, 

within 7 days; 

5. granted, in part. Morgan Stanley shall serve its answer to the interrogatory, 

16div-009954



identifying each employee or representative who received the Press Release, or a 

draft thereof, within 7 days; further, Morgan Stanley shall serve its restated answer to 

state specifically whether any information sought is unknown to Morgan Stanley, 

within 7 days; and 

10. objection sustained. 

DONE AND ORDERED in West Palm Be , B Im Beach County, Florida this 1 L{-

day of January, 2005. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 3340 1 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2 139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, II 606 1 1  

Rebecca Beynon, Esq. 

Sumner Square 

16 15 M Street, NW, Suite 400 

Washington, DC 20036 

ELIZABETH T. MAASS 

Circuit Court Judge 
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COLEMAN (PARENT) HOLDIN"GS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

�001/007 

IN THE FIFTEENTH nJDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO DEEM CERTAIN 
DOCUMENTS ADMISSIBLE AND FOR SANCTIONS DUE TO MORGAN STANLEY,S 

DISREGARD OF COURT ORDER 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys, respectfully requests that this 

Court enforce a prior discovery Order that this Court entered on December 3, 2004 and enter 

sanctions for Morgan Stanley's violation of that Order. In support of this motion, CPH states as 

follows; 

1. This motion arises as a result of Morgan Stanley's disregard of this Court's 

December 3. 2004 Order, which granted CPH's motion directed at Morgan StanJey's disregard 

of yet another Court Order. See Ex. A. In the December 3, 2004 Order, this Court required 

that Morgan Stanley produce a witness, pursuant to CPH's October 22, 2004 notice of Rule 

1.310 deposition, to testify as to the authenticity, business record, and authorship information 

concerning various documents. In direct disregard of this Court's Order, Morgan Stanley failed 

. 

to produce a witness competent to testify as to those topics. 

2. The lengths to which Morgan Stanley has gone to avoid complying with this 

routine discovery is illustrated by the number of motions that have been filed and Orders that 

have been entered. To recap, on October 22, 2004, CPH served its Sixth Set of Requests for 

Admission - requests that sought admissions on authenticity, business record, and authorship 

issues relating to documents that CPH might use at trial (Ex. B), as well as a Rule. 1.31 O notice 
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of deposition to enabJe CPH to further explore any of Morgan Stanley's denials to the requests 

• for admission (Ex. C). Rather than responding to the requests for admission or the deposition 

notice, Morgan Stanley filed a motion for protective order, asking this Court to excuse it from 

responding to the requests for admission and complying with the notice of deposition. See Ex. 

0. This Court denied that motion on November 17, 2004. See Ex. E. Thereafter, on 

November 22, 2004, Morgan Stanley served patently inadequate responses to the requests for 

admission, in which it denied or objected to every prong of the business records exception for 

every document that CPH identified (with the exception of the personnel evaluations, as lo 

which this Court already had entered an Order). See Ex. F, 

3. The following day, November 23, CPH filed its motion for a finding of contempc 

and for other re lief due to Morgan Stanley's disregard of the Court's November 17, 2004 

Order. See Ex. G. This Court granted CPH1s motion in part on December 3, overruling 

Morgan Stanley's objections to the requests for admission and requiring that Morgan Stanley 

produce a witness pursuant to CPH's notice of Rule 1.310 deposition to testify as to the 

authenticity. source, creation, use, maintenance and business purpose the documents for which 

Morgan Stanley denied authenticity, authorship. or both. See Ex. A. 

4. Thereafter, Morgan Stanley designated James Doyle, Executive Director in 

Morgan Stanley's law division, as the Rule 1.3 l 0 corporate representative, and the deposition 

proceeded in New York on January 12, 2005. However, Mr. Doyle was not prepared to testify 

as a Morgan Stanley corporate representative as to the authenticity, source, creation, use, 

maintenance and business purpose of the documents - as required by this Court's December 

3, 2004 Order. Rather, Mr. Doyle repeatedly stated that he ''would refer to the deposition 

testimony" of other Morgan Stanley witnesses who may have testified as to those documents 

"if any," and, with very few exceptions, could not identify any of the witnesses to which he was 

2 
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referring. The transcript of the deposition is attached as Ex. H. Mr. Doyle also testified that if 

there was no deposition testimony on the documents, then he was "without knowledge'' and 

could not state whether the documents were authored, created, drafted. written, or even typed 

by Morgan Scanley. Mr. Doyle also; 

• could not state whether the word-processing stamp on the lower left-hand side of 

many of the documents is a Morgan Stanley word-processing stamp - even 

though other documents, which Morgan Stanley admitted it authored, include 

word processing stamps in the same fonnat and location on the documents; 

• could not identify the source of the information in the documents; and 

• could not state whether the documents were made in the ordinary course of 

business, at or near the time of the events recorded, by a person with knowledge. 

5. Beyond that, when asked what he did to determine if an employee of Morgan 

Stanley drafted various documents, Mr. Doyle either (1) refused to answer on the basis that his 

in-house counsel position ar Morgan Stanley rendered the information privileged, or (2) stated 

that he did nothing in preparation for this deposition. other than talk to Kirkland & Ellis 

attorneys, to detennine whether a Morgan Stanley current or former employee drafted the 

documents, but he believed that 11inquiry was made." See. e.g., Ex. H, at 144-47.1 

6. Under Fla. R. Civ. P. 1.380(b)(l), Mr. Doyle's failure to provide adequate 

answers to questions regarding the documents about which he was called to testify in his 

representative capacity constirutes a contempt of court. See Fla. R. Civ. P. 1.380(b)(1) ("If a 

deponent fails . . .  to answer a question after being directed to do so by the court, the failure 

1 In addition, as further proof of Morgan Stanley's attempt to obstruct CPH's ability to obtain 
basic information on documents, Morgan Stanley's counsel instructed Mr. Doyle not to answer 
questions about any documents for which Morgan Stanley admitted authenticity and authorship 
in its responses to CPH's requests for admission, but denied one or more prongs of the Florida 
business records exception to hearsay, under Fla. Stat. § 90.803(6). See Ex.Hat 157-58. 

·3 
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may be considered a contempt of the court."). Moreover, because Mr. Doyle, who was 

designated as a corporate representative under Rule 1.310(b)(6), failed to obey this Court's 

December 3, 2004 Order, the Court can and should deem the documents about which he was 

asked to be admissions of Morgan Stanley fully admissible at trial. See Fla. R. Civ. P. 

1.380�)(2) ("If a party ... or a person designated under rule l.310(b)(6) . . .  to testify on 

behalf of a party fails to obey an order to provide or pennit discovery, . . .  the court in which 

the action is pending may make . . .  (A) an order that the matters regarding which the questions 

were asked or any other designated facts shall be taken to be established for the purposes of the 

action in accordance with the claim of the party obtaining the order."). 

7. CPH has been attempting in vain to obtain this routine discovery for almost three 

months. That effort has resulted jn two prior motions before this Court - and two prior Orders 

issued by the Court requiring Morgan Stanley to comply. Indeed, even after this Court ordered 

Morgan Stanley· to produce a Rule 1.310 witness knowledgeable about these documents, 

Morgan Stanley failed to produce such a witness. Given Morgan Stanley's consistent and 

systematic obstruction of CPH's attempts to obtain basic discovery on these documents, and 

given that trial is less than six weeks away, allowing further discovery on these documents 

would be an inadequate remedy. Rather, the documents at issue should be deemed to be 

admissions by Morgan Stanley fully admissible at trial, and Morgan Stanley should be required 

to pay CPH's costs and attorneys• fees associated with Mr. Doyte•s deposition and the filing of 

this motion. 

8. For the foregoing reasons, CPH respectfully requests that this Court enter an 

Order: (1) deeming the following documents to be admissions by Morgan Stanley fu)]y 

admissible al trial (subject only to challenges under Fla. Stat. § 90.401 and § 90.403): CPH 9, 

4 
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CPH 752, CPH 122 (handwritten marginalia only), CPH 130, CPH 1553, CPH 170, CPH 182, 

CPH 209, CPH 217, CPH 264, CPH 265, CPH 278, MS 40; and (2) awarding CPH the costs of 

taking Mr. Doyle's deposition, including travel costs, and the costs of bringing this Motion. 

Dated: January 18, 2004 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

#1200624 

Respectfully submitted, 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Be.ach, Florida 33402-3626 
(561) 686-6300 

2 Page SB 0018202 of CPH 75 is out of out of order in the exhibit. CPH will move SB 
0018202 to its proper location before introducing CPH 75 at trial, 
3 CPH 155 includes six pages of a different document that appear between CPH 1346199 and 
CPH 1346200. Those pages are bates stamped CPH 0485943-CPH 0485949. CPH will remove 
those pages before introducing CPH 155 at trial. 

5 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this l<b �y of 

��2005. 

Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 

West Palm Beach� FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Hubert Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 
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COUNSEL LIST 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MORGAN STANLEY'S RESPONSE TO CPH'S MOTION IN LIMINE NO. 16 

TO BAR EVIDENCE AND ARGUMENT CONCERNING CONDUCT OR 
COMMUNICATIONS NOT ADEQUATELY DISC:l.�OSED IN MORGAN STANLEY'S 

DECEMBER 2004 SUPPLEMENTAL RESPONSES TO INTERROGATORY 
NOS. 1, 2, 3, 4, 5, AND 10 OF CPH'S FIRST SET OF INTERROGATORIES 

This motion is wholly duplicative of CPH's January 5, 2005 Motion to Compel Adequate 

t 

Answers to Morgan Stanley's Supplemental Responses t6 CPH's First Set of Interrogatories, 

which has already been decided by this Court. The Court's ruling on CPH's motion to compel is 

dispositive of this motion, and this motion should therefore be denied as moot. 

1. CPH's motion to compel asked the Court to require Morgan Stanley to 

supplement the six interrogatories at issue in this motion. Contrary to CPH's characterization in 

this motion and its motion to compel, this is not a situation where Morgan Stanley failed to 

disclose information that CPH is in danger of being surprised with at trial. Quite the contrary, 

Morgan Stanley has provided fulsome written responses to each of the interrogatories in addition 

to over 350 responses to requests for admission and hundreds of hours of testimony from its 

witnesses discussing the matters addressed by the interrogatories. CPH's motion to compel and 

this motion improperly ask the Court to shift the burden from CPH to Morgan Stanley to 

summarize all of the information from all of the depositions for CPH. 
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2. For example, Interrogatory No. 1 asks for the identity of each individual who 

conducted due diligence or is knowledgeable due diligence of Sunbeam. Morgan Stanley 

responded to Interrogatory No. 1 by naming twenty-five specific individuals who participated in 

the due diligence of Sunbeam. Although Morgan Stanley believes that it has already fully 

responded to the interrogatory, Morgan Stanley ought not be required to scour each of the eighty

five depositions that have been taken in the case to determine whether any other witness might 

potentially be knowledgeable about Sunbeam due diligence. 

3. CPH has the same access to the deposition transcripts that Morgan Stanley does, 

and it is unduly burdensome for CPH to demand on the eve of trial that Morgan Stanley review 

tens of thousands of pages of deposition testimony to encapsulate information for CPH that CPH 

already has in its possession. CPH's claim that it will be prejudiced if Morgan Stanley is allowed 

to introduce evidence not included in prior interrogatory responses holds no water. 

4. The fundamental purpose of the discovery process is to preclude the element of 

surprise at trial. See, e.g., National Healthcorp Ltd. P 'ship v. Close, 787 So. 2d 22, 25 (Fla 2d 

DCA 2001). There is no authority Morgan Stanley could find that permits interrogatories to be 

used to summarize all the evidence in depositions and documents produced in years of litigation. 

5. Because CPH has in its possession the information it seeks from Morgan Stanley, 

CPH cannot claim that it will "surprised" or "prejudiced" at trial by evidence concerning a 

matter that was addressed in a deposition. CPH's motion to preclude any evidence in response to 

these interrogatories that Morgan Stanley did not cull from depositions is unreasonable and 

unwarranted. Indeed, the motion is a patent attempt to force Morgan Stanley to prepare CPH for 

trial or risk exclusion of evidence. 

2 
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6. In any event, ruled on CPH's motion to compel addressing the sufficiency of 

Morgan Stanley's interrogatory responses on January 14, 2005. Morgan Stanley will comply 

with this Court's order regarding the supplementation of its discovery responses, and the Court 

should therefore deny this motion as duplicative of CPH's prior motion and moot. 

WHEREFORE, Morgan Stanley requests that CPH's Motion in Limine No. 16 be denied 

as duplicative and moot. This Court's ruing on CPH's motion to compel further responses to the 

six interrogatories moots this motion in its entirety. Morgan Stanley will comply with this 

Court's order regarding the supplementation of its discovery responses, and therefore this motion 

should be denied. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 18th 

day of January, 2005. 

Thomas D. Yannucci, P .C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th 

Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FI GEL, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

Counsel for Morgan Stanley 
& Co. Incorporated 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

K&E LEGAL:l0149839.l 

SERVICE LIST 
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#230580/mep IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO: 2003 CA 005045 AI 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC. 

Defendant. 

COLEMAN <PARENT) HOLDINGS INC. 'S NOTICE OF INTENT 

TO RELY ON ADDITIONAL AUTHORITY IN OPPOSITION TO 

DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 

Plaintiff hereby gives notice of its intent to rely on an additional authority not previously 

cited by the parties in prior submissions concerning Defendant's Motion for Summary Judgment. 

Plaintiff will rely on Dean v. Gold Coast Theaters. Inc., 156 So.2d 546 (2 DCA 1963) for the 

proposition that a Defendant' s disclaimer of knowledge of circumstances forming the basis for 

Plaintiff's claim of fraud through the affidavit of Defendant's corporate presid ent are not 

sufficient to establish the absence of an issue with regard to the Defendant's knowledge of the 

falsity of its statements. 

Similarly, "self-serving statements in [Defendant's] answers to interrogatories ... were not 

sufficient to establish the absence of a genuine issue of material fact and the entry of summary 

judgment in his favor." Schurer v. Koch, 741 So .2d 6189 619 (2 DCA 1999). 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Coleman (Parent) Holdings lnc.'s Notice Of Intent To Rely On Additional Authority In 
Opposition To Defendant's Motion For Summary Judgment 
Case No.: 2003 CA 005045 AI 

� 002/008 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this /t6� day of JI/Al. 

2005. 

,,.,-·-� // / /" ,
-

/ I / I I 

(�-- ... /� :'c�·(� 
iACK .SCAROLA 
Flo¢a Bar No.: 169440 
S�y Denney Scarola 
ifamhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Plaintiffs 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Coleman (Parent) Holdings Inc.' s Notice Ofintent To Rely On Additional Authority In 
Opposition To Defendant's Motion For Summary Judgment 
Case No.: 2003 CA 005045 AI 

COUNSEL LIST 

Joseph Ianno, Jr_, Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 

One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 
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156 So.2d 546 
156 So.2d 546 
(Cite as: 156 So.2d 546) 

c 
District Court of Appeal of Florida, Second District. 

Justina DEAN a/k/a Justine Knowles, and Reginald 
Dean, a/k/a Ben Dean, her 

husband, Appellants, 
V, 

GOLD COAST THEATRES, INC., Appelk:e. 

No. 3476. 

Oct. 2, 1963. 

Suit for rescission of transfer of land against various 
defendants. The Circuit Court for Broward County, 
George W. Tedder, Jr., J., entered a summary final 
decree on motion of corporate defendant, and the 
plaintiffs appealed. The District Court of Ap�eal, 
Barns, Paul D., Associate Judge, held that affidavit of 
president of corporate defendant was insufficient to 
show that there was no genuine issue of material fact 
as to fraud by corporate defendant, and required 
denial of summary judgment. 

Reversed. 

West Headnotes 

ill Jud2mcnt €;:;:;>1ss.3(18) 
228kl85

-
.3(18) Most Cited Cases 

Affidavit of president of corporate defendant, sued 
with other codefendants for rescission of transfer of 
land presently held by corporate defendant, was 
insHfficient to affinnatively and clearly show that 
there was no genuine issue of material fact as to 
fraudulent representations, and required denial of 
summary judgment. 

ill Judgment €=:>1ss.I(4) 
· 228kl85.1(4) MostCitegCases 

Statements of ultimate facts are of no weight in 
affidavit in support of motion for summary judgment. 

30 F.S.A. Rules of Civil Procedure, rule l .36(e). 

ill Judgment €;:;:;>1ss.J(4) 
228kl85.1(4) Most Cited Cases 
Allegations of ultimate focts usually suffice for 

pleading but more is required of affidavit to support 
motion for summary decree, as litigant has right to 
trial where there is slightest doubt as to facts. 30 
F.S.A. Rules of Civil Procedure. rule l.36(e). 

"547 William J. George, Pompano Beach, for 
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Page I 

appellants_ 

Sullivan, Musiielman & Cochran, Pompano 13each. 
for appcllcc. 

BARNS, PAUL D., Associate Judge. 

This is an appeal from a summary final decree 
granted on motion of the defendant Gold Coast 
Theatres, lnc. We find error and reverse. 

This suit for rescission of a transfer of land was 
brought by Justina Dean and her husband against 
Alfonso A. and Angelina DiMartino, his wife, E. E. 
Jordan, Joel Miller, North Broward Realty, Inc., and 
Gold Coast Theatres, Inc. :  in sustaining defendants' 
morions to dismiss, the action was dismissed as to 

Jordan Miller and North Broward Realty, Inc.; the 
motio� to dismiss of Alfonso A. and Angdina 
DiMartino was denied and they have answered 
denying the allegations of the complaint. 

The complaint among orher rhings alleges: 

'17. That to induce the Plrlintiffs to execute said 
Contract of Sale (Exhibit A) and to execute and 
dt::liver said Warranty Det:d (Exhibit B), the 
Defendants, Alfonso A. DiMartino, E. E. Jordan and 
Joel Miller conspired together and falsely and 
fraudulently represented to the Plaintiffs 

'(a) between December 2, 1955 and December 13, 
1955, that the offer made by said Charles E. Myers, 
presented by said P.H. Biscoe to purchase the said 
five (5) acres of land for $7,500.00 had been 
withdrawn by the said Charles E. Myers; 
'(b) between December 2, 1955 and December 13, 
1955, that the said Charles B. Myers' offer was no 
longer open and was no longer in exisrence; 
'(c) between December 2, 1955 and December 13, 
1955, that rhe said properly had a market value of 
not moi:e than Six Hundred and no/100 Dollars 
($600.00) per acre. 

'21. That when the said representations were made 
by the: Defendants, Joel Miller, E. E. Jorda11 and 
Alfonso A. DiMartino at the time of the execution of 
the said contract (Exhibit A), and at the time of the 
execution and delivery of said Warrancy Deed 
(Exhibit B) and prior thereto, the Defendants, Joel 

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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Miller, E. E. Jordan and Alfonso A_ DiMartino well 
knew said representations we.re false, inasmuch as 

'(a) the offer made by said Charles E. Myers to 
purchase said five (5) acres of land for $7,500.00 
had not been withdrawn; and 
'(b) the said offer was still open and was stiJl in 
existence and was intentionally and fraudulently 
concealed from the Plaintiffs by the Defendants, 
Joel Miller, E. E. Jordan and Alfonso A. 
Di Martino. 
'(c) the said property had a market value of 
approximately Three Thousand and no/100 Dollars 
($3,000.00) per acre, inasmuch as the Defendants, 
Joel Miller, E. R. Jordan and Alfonso A. DiMartino 
had knowledge of the willingness of said Charles 
E. Myers to pay Fifteen TI1ousand and no/100 
Dollars ($15,000.00) for the said property. 

* .. * 

'25. That the said Defendant, Gold Coast Theatres, 
Inc., and the said Charles E. Myers, in his capacity as 
president of said Gold Coast Theatres, Inc., 
purchased the said five (5) acres of land, as 
mentioned in Paragraph 23 above with notice of the 
fraudulent circumstances hereinbefore described.' 

After filing a motion to dismiss and not having 
answered, the defendant Gold Coast Theatres, Inc., 
made a motion for summary judgment supported by 
an affidavit of Charles E. Myers stating that his offer 
of December 2, 1955 of$7500 for the 5 acres was not 
accepted; that he 'had no knowledge, either directly 
or constructively, as to any of the facts concerning 
dealings' between the plaintiffs and [he other 
defendants; that on or about February 8, 1956 *548 
he learned the property had been sold to DiMartino 
but had no knowledge of the circumstances of the 
sale or the price paid; thac he made DiMartino an 
offer of$15,000 for the property which was accepted 
on or about April 30, 1956 and the transaction was 
closed by a conveyance to the: Gold Coast Theatres, 
lnc.; 'that at no time did he have any knowledge of 
any of the purported fraudulent circumstances alleged 
in the plaintiff's complaint until he was served with a 
copy of it on May 25, 1961 '; that he acted in good 
faith with those parties who on the public records 
held title. 

In opposition to the motion for summary judgment 
plaintiffs filed an affidavit of p_ H. Biscoe which 
affidavit together with the complaint show the matter 
hereinafter stated. 

Justina Dean was the owner of 5 acres. Joel Miller 

141005/008 

and E. E. Jordan doing business as Miller and Jordan 
were attorneys and represented Justina in some 
litigation. Miller and Jordan dissolved on or about 
Frbruary 1, 1956. Alfonso A. DiMartino was 
engaged in the real estate business in the name of 
North Broward Realty, Inc., and DIMartino was its 
preseident: Jool Miller and OiMartino were 
associated together in the operation of the aforesaid 
'North Broward' by virtue of a real estate brokerngc 
license held by Miller. Charles E. Myers was 
president of Gold Coast Theatres, Inc., which now 
holds title to the 5 acres. 

Myers offered Justina $7500 for her 5 acres which 
wa15 not accepted; Justina then shortly thereafter sold 
her 5 acres for $3000 to DiMartino who then sold it 
to Myers for $15,000. Juscina brintis suit for 
rescission based on fraud. 

On December 2. 1955 P. 1-1. Biscoe, a real estate 
broker consulted Justina Dean and presented to her 
an offer of Charles E. Myers of $7500 for her 5 acres; 
she considered the offer favorably bm referred Biscoe 
to her attorneys, Miller and Jordan, and advised him 
that she would be guided by their advice: Biscoe in 
company with Myers on the same day delivered the 
proposed contract and check to the attorneys purs1.1ant 
to her instructions; Mr. Jordan received the contracc 
and commented that it was a good deal; that he would 
have it signed and that it could be picked up on the 
next day. Biscoe called at the atcorneys' offices on 
December 3rd, 5th, 7 th and the 12th without being 
able to see the attorneys, however, the secretary on 
December 12, 1955 advised him that the owJlers had 
decided not to sell and retumed the proposed contract 
and check to him which he in turn returned to Myers; 
Biscoe kept Myers infom1ed of each call and the 
result When Biscoe returned the proposed concract 
and check to Myers he expressed l1imself as being 
suspicious of the whole transacrion and they holh 
agreed that there was something strange about i1. 

On December 14, 1955 Biscoe called on Myers at 
his home and in discussing the. matter Mr. My¢r� 
stated 'They have got me over a barrel. What can J 
do'?', at which time a salesman from rhe office of 
DiMartino appeared with a contract for Myers to sign 
for the purchase of the 5 acres from DiManino as 
seller. Mr. Myers knew that Joel Miller was a 
registered broker in DiMartino's office_ 

DiMartino's contract for the purchase of the 5 acres 
was a binder receipt of Ten ($10.00) Dollars wirh E. 
E. Jordan signing as a subscribing witness which 
receipt called for a purchase price at $3000.00 with 

© 2005 Thomson/West. No Claim to Orig. U.S. Govt Works. 
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(Cite as: 156 So.2d 546) 

Alfonso DiMartino agreeing to pay an additional 
amount not exceeding $300 toward the payment of 
cost involved in and about pending litigation 
conc;:eming the 5 acres. This binder receipt was dated 
July I, 1955 but the complaint alleges that it was 
actually signed between December 2, 1955 and 
December 13, 1955. 

On February 9, 1956 Justina Dean and her husband 
executed a warranty deed conveying the 5 acres to 
Angelina DiMartino (a married woman) which deed 
was signed by E. E. Jordan as a subscribing witness 
and notarized by him. On or about February 8, 1956 
DiMartino and his wife �549 entered into a contract 
with Myers for the sale and purchase of the 5 acres at 
a price of $15,000, which sale was concluded on 
April 30, 1956, by a conveyance to Gold Coast 
Theatres, Inc., of which MyerS was its president. 

Conclusion 

The defendant-appellee has nor answered, hence 
there are no paper issues of fact. From the complaint 
and affidavit submitted in opposition to the 
defendant's motion for a summary judgment, it 
appears that appellants' access to proof of the 
complaint is extremely limited while the defendants' 
access to proof of the absence of fraud and want of 
imputed knowledge of any fraud is far more 
unrestricted since rhe co-defendants have a common 
interest and collectively know the real facts. 

Will The Motion for summary decree was 
supported solely by the affidavit of Myers which 
states that 'at no lime did he have any knowledge of 
the purported fraudulent circumstances alleged in 
plaintiff's complaint', which is not an evidentiary fact 
but an ultimate fact to be proved or disproved by 
evidentiary facts. Statements of ultimate facts in an 
affidavit in support of a motion for summary decree 
are of no weight. 6 Moore's Federal Practice, 2nd 
Ed., § 56.22, p. 2328, note 24. Myers has not been 
subjected to the fact revealing process of cross
examination. 

ill Rule t .36(e), Rules of Civil Procedure, 30 
F.S.A., requires that such affidavits shall 'set forth 
such facts as would be admissible in evidence'. 
Allegation of the ultimate facts usually suffice for 
pleading purposes but more is required of an affidavit 
to support a motion for a summary decree. A 
defendant is not allowed to push a plaintiff out of 
court of such means. As stated in Peckham v. 

Ronrico Com . . l Cir., 171 P.2d 653. 657: 'A litigant 
has a right to a trial where there is the slightest doubt 
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as to the facts', which case involved fraud. 

In reviewing the entry of a sumrnai:y decree, Alepgo 
Coworation v. Pozin, Fla.App .. 114 So.2d 645, held: 

'Summary judgment is not a substitute for a trial; 
and fraud is a subtle thing requiring full 
explanation of the facts and circumstances of the 
alleged wrong to determine if they collectively 
constitute fraud. Since the whole contexi: is 
necessary for the determination, it is seldom thal 
one can determine the presencke or absence of 
fraud without trial.' 

It is our conclusion that the defendant failed to 
affirmatively and clearly show in support of its 
motion that there was no genuine issue of a material 
fact and that a trial would be useless. In coming to 
this conclusion we have been guided by the following 
principles stated in 6 Moore's Federal Practice, 2nd 
Ed.,§ 56.23, p. 2341: 

'In examining the moving papers, and the opposing 
papers, if any, the trial court should give due 
weight to a number of factors: to the need for 
crossexaminarion by the opposing p<irty in relation 
to any evidentiary materials, such as supporting 
affidavits, where the opposing party has had no 

opportunity to cross-examine; to the general 
desirability of demeanor testimony; to the factor of 
acces s to proof by the opposing party; and, in a 

proper situation , to the desirability lhat the case 
receive the full exploration of a trial. 
'At the risk ofwearisonie repeition, we reiterate: 
'All reasonable doubts touching the existence of a 

genuine issue as Lo a material facr musT be res0lvt.:d 
against the party moving for summary judgment. 
'It is not the function of the trial courr at the 
summary judgment hearing to resolve any genuine 
factual issue, including credibility; and for 
purposes of ruling on the motion all factual 
inferences are to be taken against the moving party 
and in favor of the opposing *550 party, and the 
appellate court will do likewise in reviewing the 
trial court's grant of sumnrnry judgment. 
Discre(ion plays no rea l role in lhe grant of 
summary judgment: the granr of summary 
judgment must be proper under the above 
principles or the grant is subject to a reversal. The 
trial court may, however, exercise a sound 
discretion in denying summary judgment, 
appropriate to the case at hand, although the 
movant may have technically shouldered his 
burden. 

Reversed. 

© 2005 Thomson/West. No Claim lo Orig. U.S. Govt. Works. 
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156 So.2d 546 
I 56 So.2d 546 
(Cite as: 156 So.2d 546) 

SHANNON, Acting C. J., and WHITE, J., concur. 

156 So.2d 546 

END OF DOCUMENT 
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West law. 
,741 So.2d618 

741 So.2d 618, 24 Fla. L. Weekly 02235 
(Cite as: 741 So.2d 618) 

c 
District Court of Appell.I of Florida, 

Second District. 

Ann J. SCHURER, Appellant, 
v. 

Kenneth Allen KOCH, Appellee. 

No. 98-04378. 

Sept 22, 1999. 

Rear-ended driver sued following driver. The Circuit 
Court, Pinellas County, James R. Case, J., granted 
summary judgment to following driver. Rear-ended 
driver appealed. The District Court of Appeal, 
Whatley, J., held that self-serving statements of 
following driver were not sufficient to establish that 
he had defense of sudden and unforeseeable loss of 
consciousness. 

Reversed and remanded. 

West Headnotes 
Judgment �185.3(21) 

228kl 85.3(21) Most Cited Cases 
Self-serving statements of driver who rear-ended 

lead car were not sufficient to establish as a matter of 
la":, on motion for summary judgment, that he had 
defense of sudden and unforeseeable loss of 
consciousness; although driver stated in his answers 
to interrogatories that "I was unconscious before 
impact; I had passed out because of low blood sugar. 
It is the first time it has ever happened,'' driver 
presented no affidavits or depositions from members 
of the medical community and driver revealed in his 
deposition that he had a long history of migraine and 
retinal problems. 
*618 Michael L. Kinney, Tampa, for Appellant 

Charles W. Hall and Tracy Raffles Qunn of Fowler 
White, Gillen, Boggs, Villareal and Banker, P.A'. 
Tampa, for Appellee. 

*619 WHATLEY, Judge. 

Ann J. Schurer appeals the final summary judgment 
entered in favor of Kenneth Allen Koch in her 
negligence action against him for damages caused by 
his rear-ending her automobile while she was stopl'ed 
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at a red light. We reverse. 

In his motion for summary judgment, Koch alleged 
as a complete defense that he had expcricm:cd ::i 

sudden and unforeseeable loss of consciousness prior 
to the collision. See Troni<:al Exre.m1i11alor.�. inc. v. 

�urray. 171 So.2d 432. 433 (Fla. 2d DCA 1965) ("lt 
1s well settled that negligence is not chargeable 
against the operator of a motor vehicle who, while 
driving, suffers a sudden loss of consciousness from 
an unforeseen cause."). Under the facts of this case, 
the viability of this defense was a question for the 
trier of fact to resolve. 

In support of his motion for summary judgment, 
Koch filed his and Schurer's depositions, as we ll as 

their answers to interrogatories. He presemed rhe 
trial court with no affidavits or depositions from 
members of the medical community. Further, in his 
deposition, Koch revealed that he had a long history 
of migraine and retinal problems. Koch's self
serving sratements in his answers to inrerrogaiorics 
that "I was unconscious before impact; l had passed 
out because oflow blood sugar. It is the first time ic 
has ever happened," were not sufficien l to establish 
the absence of a genuine issue of material fact and 
the entry of. summary judgment in his favor. 
Compare Wim:are v. U,iiced Services Auco. As.1·'n. 4HO 
So.2d 665 (Fla. 5rh DCA 1985), in which the motion 
for summary judgment asserting that the driver lost 
control of the vehicle when he suffered an 

unexpected heart attack was supported by affidavits 
from physicians which confirmed that the driver died 
of a heart attack which he had no reason to expect. 

Accordingly, this matter is reversed and remanded to 
the trial court for proceedings consistent with this 
opinion. 

Reversed and remanded. 

FULMER, A.CJ., and SCHEB, JOHN M., (Senior) 
Judge, Concur. 

741So.2d618, 24 Fla. L. Weekly D2235 

END OF DOCUMENT 

© 2005 Thomson/W11:st. No Claim to Orig. U.S. Govt. Works. 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS fNC., 
Plaintiff: 

CASE NO. CA 03�5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S 
RESPONSE IN OPPOSITION TO MORGAN STANLEY'S 

MOTION FOR PROTECTIVE ORDER 

More than a month after an almost identical motion for protective order was denied by 

this Court, Morgan Stanley once again has moved for a protective order, seeking to avoid a 

corporate representative deposition on the issue of punitive damages. Specifically, in its motion, 

Morgan Stanley seeks a protective order to preclude a deposition on the following topics relevant 

to CPH,s claim for punitive damages'. (a) "Morgan Stanley & Co.'s net worth, income, revenue, 

profits, losses, cash flow, and global holdings for each fiscal year beginning and including 2003-

2004" (Topic 2); and (b) uMorgan Stanley & Co. 's ability to satisfy a punitive damages 

judgment" (Topic 3). Morgan Stanley's motion shouJd be denied. 

First, with respect to Topic 2, this Court denied Morgan Stanley's morion for protective 

order s eeking only to postpone the deposition on that very same topic. See Ex, A (Morgan 

Stanley's motion); Ex. B (12/3/04 Order). A fortiori, Morgan Stanley's present motion to bar the 

deposition is baseless. 

Morgan Stanley nonetheless argues that it should be relieved of presenting a corporate 

representative to testify on Topic 2, on the ground that it has produced documents providing 

financial information. In fact, the documents themselves are inadequate and of questionable 

accuracy, and they cenainly are no substitute for a deposition of a corporate representative. 

16div-009975
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Morgan Stan ley could prepare and present a witness on Topic 2 in a fraction of the time that 

Morgan Stanley will have devoted to filing a motion and opposing the deposition before this 

Court. 

Second, with respect to Topic 3, Morgan Stanley likewise should be required to produce 

a corporate representative for a deposition. Morgan Stanley's excuse for failing to do so (at 2) is 

that ''[a] deponent cannot testify as to Morgan Stanley's ability to satisfy a potential judgment 

without an indication of, inter alia, the amount of the judgment, the date of the judgment, the 

terms of the judgment, and the scope of the judgment." This argument not only is baseless, it is 

directly inconsistent with the position taken by Morgan Stanley in a motion that it filed just two 

days before the instant motion was filed. Specifically, in its Motion in Limine No. 5 filed on 

January 10, Morgan Stanley takes the position (at 8) that ''there is no dispute about Morgan 

Stanley's ability to pay a judgment up to the constitutional maximwn.', Thus, contrary to the 

position taken by Morgan Stanley in the present motion, Morgan Stanley can indeed provide a 

witness to testify ''as to Morgan StanJey's ability to satisfy a potential judgment." 

For the foregoing reasons, it is clear that Morgan Stanley' s objections to Topic Nos. 2 

and 3 concerning punitive damages are without merit, and are interposed solely for purposes of 

delay. This Court therefore should deny Morgan Stanley's motion for protective order and direct 

Morgan Stanley to produce a corporate representative to testify about Topics 2 and 3 in the CPR 

deposition notice attached to Morgan Stanley's motion without fu11her de1ay. 

2 
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Dated: January 18, 2005 

Jerold S. Solovy 
Ronald L. Marrner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, IHinois 6061 l 
(312) 222-9350 

#1200270 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

By:/ �  G= I-One of 1tSAttOe 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
213 9 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

3 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a. true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this /��ay of 

-----' 2005. 

Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL �0611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P .L.L.C. 
Sumner Square 
1615 M Street, N. W ., Suite 400 
Washington, DC 20036-3206 

�005 

COUNSEL LIST 
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COLEMAN (PARENT) HOLDINGS, JNC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 
������-------��������' 

141006 

IN THE FlFI'EENTH JUDICIAL CIRCUIT 
IN" AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MOTION FOR PROTECTIVE ORDER 

Defendant Morgan Stanley & Co. Inc. ("'Morgan Stanley") requests that this Court enter a 

Protective Order pursuant to Fla. R. Civ. P. 1.280(1;) concerning several Notices of Taking 

Videotaped Depositions served by Plaintiff as set forth below. In support of this Motion, 

Morgan Stanley states as follows: 

I. Plaintiff's deposition notice for a e&rpor!1te representative concerning debentures· 

1. On November 17, 2004, thls Court entered an Order ovenuling MorgBQ Stanley's 

Motion for a Protective Ord.et to produce docwnents and·to produce a corporate representative to. 

testify concerning trading activity by Morgan Stanley related to Sunbeam debentures. 

2. On November 19, 2004 at 6:17 p.m.'I' Morgan Stanley received a Notice of Taking 

Deposition purporting to schedule a deposition for November 24, 2004 at 9:30 in New York 

City. A copy of the deposition notice is attached hereto as Exhibit '"A." Morgan Stanley 

objected to the deposition because insufficient notice was given. A copy of this C01Tespondence 

is attached hereto as Exhibit "B." 

3. However, based upon Plaintiffs argument to this Court and reasons for this 

discovery. Morgan Stanley suggested that a written response could be provided to Plaintiff that 

11 

�BIT 
WPB1J5B6827. t 

1 
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Coleman (Parent) Holdings. J11c. v. Morgan Stanley & Co . •  Inc. 

' I• 

Case No: CA 03-S045 AI 
Motioi:i for Pxoteclive Order 

Page 2 

would provide all of the necessary information requested by Plaintiff. Such an .offer was clearly 

reasonable since Plaintiff's counsel unilaterally took the same action with respect to a corporate 

representative deposition of Plaintiff. See correspondence attached hereto as Bxbibit UC.'' 

WHEREFORE, Morgan Stanley respectfully requests �at this Court enter an Order 

requiring Plaintiff to accept a written response in lieu of a deposition or in the alternative) 
. . 

requiring the deposition to be rescheduled to a date and time mutually convenient for counsel 

and the witness and award such other and further relief as is Just and proper. . 

II. Plaintifrs deposition notice for a corporate representative concerning Coleman 
Escrow Notes L 

4. On November 17, 2004, this Court entered an Order overruling Morgan Stanley's 

Motion for a Protective Onier and required Morgan Stanley to produce documents and respond 

to interrogatories concerning trading activity by Morgan Stanley related to Coleman Escrow 

Notes and related documents. The Court required Mor8an Stanley to produce documents and 

respond to the interrogatories on or before November 23, 2004. ' The Cowt did not address the 
; 

Motion for Protective O�er concerning the Rule 1.310(b)(6) deposition on this topic. 

5. On November 19, 2004 at 6:17 p.m., Morgan Stanley received a Notice of Taking 

Deposition purporting to schedule a deposition for November 24, 2004 at 9:30 in New York CitY 

on this topic. A copy of the deposition notice is attached hereto as Exhibit '"D." Morgan Stanley 

objected to the deposition because :imufficient notice was given. 

6. Because Morgan Stanley has not responded to the discovery, counsel submits that 

a deposition is premature at this time. Morgan Stanley will timely comply with the Court's 

Order. After CPH receives the written discovery, a deposition may be unnecessary. 

WPBll!Sl!6B27. I 
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WHEREFORE, Morgan Stanley respectfully requests that this Court· enter an Order 

requiring the depositio to be rescheduled to a date and time mutually convenient for counsel 

and the witness and aw: d such other and further relief as is just and proper. 

m. Plaintiff's depo tion notice for a corporate representative concerning authenticity 
orb undreds of deposition exhibits 

7. On Nov I her 19, 20049 counsel received this Court's order overruling Morgan 

Stanley,s motion for tective order concerning CPH's Sixth Request for Admissions .. 

8. On Nov mber 221 2004, Morgan Stanley timely served its Responses to CPH's 

Sixth Request ror Admirsons pursuant to the court's Order. 

·. · , · 9. Howeve on November 22, 2004 at l :04 p.m., prior to receiving Morgan 

Stanley's Response to e Sixth Request for Admissions, CPll served a deposition notice for a 

coiporate ropresentativ1 to testify as to lhc authenticity of these documents. A copy of the 

deposition notice is attathed hereto as Exhibit 4•E." 

l 0. Serving le deposition notice ·prior to receiving the discovery responses cI�iy 

demonstrates the harasing nature of this request. Had CPH waited. to recei"e the discovery 

responses, CPH would have learned that Mor� Stanley did not object to authenticity of a 

number of documents, t ust the deposition notice could have been naITOwly tailored. 

11. Moreover, CPH has provided insufficient notice for this deposition. 

WHEREFORE,

J

Morgm Stanley respectfully requests that this Court enter an Order 

requiring the depositio to be rescheduled to a date and time mutually convenient for counsel 

and the witness and aw d such other and further relief as is just and proper. 

WPB#S86827.I 
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IV. Plaintiff's deposition notice for a corporate representative concerning punitive 
damages 

12. On November 22, 2004t counsel received this Court,s order pennitting CPH to 

assert claims for punitive damages. 

13. Immediately after receiving the Court's Order, at 2:12 p.m. that same day, CPH 

d�anded that Morgan Stanley produce documents pursuant to the Seventh Request for 

Production. In additlo� CPH demanded that Morgan Stanley produce a corporate representative 

to testify concerning financial information alleged1y relevant to punitive dwnages. CPH 

Ullilaterally scheduled the deposition for November 24, 2004i-at 9:30 a..m. A copy of the 

d�osition notice is attached hereto as Exhibit •'F!' 

14. With regard to the Seventh Request for Production, CPH is not entitled to any 

documents as Morgan Stanley's substantive objections to the Request have not been resolved 
. ' 

either through agreement of the parties or by this Court. 

15. With regard to �he deposition, the scope of the requested areas of inquiry is 

overbroad and not reasonably calculated to lead to the discovery of admissible evidence. 

Further, the s�pe of th� areas of inqui.Jy. exceeds the permissible scope of financial discovery 

even with the claims for punitive damages. Finally, CPH bas provided insufficient notice for this 

deposition. 

WHEREFORE. Morgan Stanley respectfully requests that this Cowt enter an Order 

requiring the deposition to be rescheduled to a date and time mutually convenient for counsel 

and the witness and award such other and further relief as is just and proper. 

WPBlt586827.l 
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CERl'lFJCATE OF SERVICE 

I HEREBY CERTIFY that a true and coi:rect copy of the foregoing has been furnished t°rcJ 
all counsel of record on the attached service list by facsimile and Federal Express on this� 
day of November, 2004. 

Thomas D. Yannucci1 P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 

Washington, D.C. 20005 

Telephone: (202) 879-5000 

Facsiinile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 

Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Jncorpo,.ated 

WPB#S86827.l 

CARLTON F1ELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Telephone: (561) 659-7070 

Facsimile: (561) 659-7368 
E-mail� jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SlllPLEY, P.A. 
2 l 39 PaJm Beacb Lakes Blvd. 
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Jerold S. Solovy· 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaz.a, Suite 400 
Chicago, IL 606 l 1 
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IN THE FIFTEENTH JUDICIAL CIRCUIT . .  
TN AND FOR PALM BEACH COUNTY J 

FLO IUD A 

CASE NO. CA 03-5045 Al 
COLEMAN (PARENT) HOJ;..DINGS, INC., 

Plaintifi(s), 
vs. 

MORGAN STANLEY & co.,. INC.) 
Defendant(sJ. 

�------------�--------------------���----' 

QRDER ON DEFENDANT M_oRGAN STANLEY & CO .• INC.'$ MOTION FOR 
_PROTECTIVE ORPER �· 

THIS CAUSE came before the Cou11 December 3, 2004 on Defendant Morgen 
' 

Stanley & Co., Inc.'s Motion for Protective Order, with all co\insel present. Based on the 

proceedings before the Court; it is 

ORDERED AND ADTIJDGED that paragraphs I and II. of Defendant Morgan 
. . 

Stanley & Co.a Inc.'s Motion for Protective Order are Denied,. as moot. It is further 

ORDERED AND ADJUDGED that paragraph III of Defendant Morgan Stanley & 
Co.� Inc.'s 1'1otion for Protective Order is Denied, except as modified by the Court1s · 

December 3, 2004 Order on Coleman (Parent)' Holdings) Inc.'s Motion for a Finding of 

Contempt and for Other Relief due to Morgan Stanley's Disregud of Court Order. It is 

further 
ORDERED AND ADJUDGED that paragraph IV of Defendant Morgan Stanley & 

Co., Inc. 's Motion for Protective Order is Denied. 

DONE AND ORDERED in V\TestPalm Bea , alm Beach County, Florida this �-
day of December, 2004. 

ELIZABETH T. MAASS 
Circuit Court Judge 

EXHIBIT 

i R 
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llio""n A. CIQr� 
'fo � Wrn�r Cllreclly; 
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Mictael Brody, Esq. 
Jenner&. Bloclc, L.LC 
O:ie IBM Plaia 
Cbicaga, T,r,, 60611-7603 

KIRKLAND &.. ELLIS llP 

1156 Frt111nll'I ;<;1nt1, �.w. 
W11;;�;ng!011, D.C. 200!)� 

Jwruary I7. :2005 

hc:s1m��: 
1!1;12 87g·61iQO 

Re� Coltffttm (Patent) Hotuing&1 Inc. v. MtJFflan StanlQ le Co., Int:. 
DeiorMilce: 

I �.,.;fP; in re.sricm:ic �o yCJUr Jamn1ry 14 lettet. 

CPH't WJmeir Lln: We an uo1 persuaded by "tbe mr&ons l"lffl':>'l'lli in �llr lc:ttcr for 
CPH"s faj]urc 10 comply with the Coun's OroP.r rcfarding 1� provision cf addn:� inrOillU!ltion 
for CPH '" trial u.itn�ses.. 'Whlle your nntimir.ly ["lrmi"ion of t'bis information moots tbc specific 
r<:lief requested in Marg;m Stnole:y'� Mntirm tfl C1:rmpcl, wo rcsC1Ye the right lo 3eek eppro:priate 
r�Uef from we C.ourt arising fro01 the CPH.'s "i\iti1..-i:i. list. 

CPH'e Tt!ul E.'"llibits - YoUT argumimu and efforts w linl:: this i11rue tc Morgan 
Slanley's summlll)' j�df;ment exhibit� are um1va.illng. (&!Morgan S1anley Motion To Compel 
CPH'a Trial Exhibits 9J 4.) ln resporu;e 1·0 your que'"'ion, Mofgnri Stmley did file with th11 Cmut 
deposition errata Jibeets mid �bibiu marked Bl each di:pofilion. We aeccpt your pr(lpoi;lll tn 
t�eive copiea of CP:a's trial cxhibi� on Jantmy 19, but Will net withclrHw D\JT mntl11n to 
com:;i;l. 1.nSu:11d, we Ggree to rema\•e lbe rootioo from tbe Cmut1s c11lmd..r ft1r hnm1ry l 9 llnd 
reErerve tbe right lo re.notice the motiou and seek appmpdatc rtlfr.f ;iftrw WI'\ 'have had an 
opporn.uity tO rcvi� Cl'H'� trlsl exhibits. Wr. ,.}!t;tl rci;crvc the right to add a.ddjtional trial 
e:xb.ibiu: :lfier we receive the ac:rual exhlbiTS ynu inttnrl 1n nffcr. 

Morgau Sumley's Motion To Strlke - We ii:1t.to.CI lo pi-oceeci with tbe motion to suilce. 
CPH':i1 imillti;ncc ob tbis highly compreuod pretrial sohedule, ;O'llpled with CPH's failure 
mpor.d to Morgan Stanley's Propoi;ed Findinv- of Pact And Conclusion; ofl.aw on the daie it 
Wa.3 originally d'.IEli haB Upended. tlle nonnlll &tmmwy judgment briefing pracesi; and m11ultr-..t\ 1n 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

MORGAN STANLEY'S RESPONSE TO CPH MOTION IN LIMINE NO. 18 

TO BAR EVIDENCE AND ARGUMENT CONCERNING PLAINTIFF'S 

COUNSEL'S RETENTION OF PROFESSOR MARK GRINBLATT 

AS AN EXPERT IN PRIOR UNRELATED CASES 

CPH erroneously argues that Morgan Stanley intends to introduce evidence that one of 

Morgan Stanley's experts, Professor Mark Grinblatt, was retained by counsel for CPH in another 

case. Morgan Stanley does not intend to do so. Morgan Stanley does not dispute that to date, 

Professor Grinblatt's prior retention by CPH counsel has not been put at issue in this case. 

Morgan Stanley agrees not to introduce the fact of prior retention to the jury unless and until 

CPH opens the door to such testimony. 

If, for example, CPH chooses to cross-:examine Professor Grinblatt on the reasonableness 

of his fees, Morgan Stanley would be entitled to elicit the fact that counsel for CPH has paid the 

very same fees for Professor Grinblatt's services. Similarly, if CPH were to attack Professor 

Grinblatt's credibility and experience, he would likewise be entitled to point out that he has 

worked on cases with plaintiffs counsel in the past. See Flores v. Miami-Dade County, 787 So. 

2d 955, 958 -959 (Fla. App. 3 Dist. 2001) ("[T]here must be reasonable latitude for inquiry about 

the extent of a trial expert's alignment with one side, or another, of litigation practice .... To that 

end, Elkins and the rule allow some discovery regarding work that the trial expert has done in 
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other cases .. . .  The inquiry extends not just to the compensation arrangements for the current 

case, but also allows inquiry into the expert's work in other cases. ") (internal citations omitted); 

see also, Springer v. West, 769 So. 2d 1068, 1069 (Fla. App. 5 Dist. 2000) (inquiry regarding 

relationship between expert and attorney permissible). 

WHEREFORE, Morgan Stanley agrees to CPH's Motion In Limine No. 18, to the extent 

the motion requests that Morgan Stanley be barred from eliciting on direct examination evidence 

regarding Professor Grinblatt's prior retention by CPH counsel. Morgan Stanley reserves its 

right to introduce such evidence, if and only if, CPH opens the door to such testimony. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 18th day 

of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FIGEL P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

Counsel for Morgan Stanley 
& Co. Incorporated 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

K&E LEGAL:ID149113.l 

SERVICE LIST 
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#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC. 
Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

COLEMAN (PARENT) HOLDINGS INC. hereby gives notice of the filing of 

COLEMAN (PARENT) HOLDINGS INC.'S Response to Morgan Stanley's Motion in Limine 

No. 1 to Exclude Performance Evaluations or Other Propensity Evidence, Filed under Seal on 

this date. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this \�1b day of .J Gt() , 

2005. .� 

Searcy Denney Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561)686-6300 
Fax: (561) 684-5815 
Attorneys for Plaintiffs 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Notice Of Filing Pleading Under Seal 
Case No.: 2003 CA 005045 AI 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. #400 
Washington, DC 20036-3206 

COUNSEL LIST 

2 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

PLAINTIFF'S RESPONSE TO MORGAN STANLEY'S MOTION IN LIMINE NO. 2 

TO EXCLUDE SECURITIES AND EXCHANGE COMMISSION PROCEEDINGS 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") respectfully submits this response to 

Morgan Stanley's Motion in Limine No. 2 to Exclude Securities and Exchange Commission 

Proceedings. Morgan Stanley's motion seeks to bar "testimony and records reflecting allegations 

and determinations made by the Securities and Exchange Commission ('SEC') as part of its 

investigation of and litigation concerning Sunbeam Corporation ('Sunbeam')." Mot. at 1. CPH 

understands Morgan Stanley's motion to seek an Order barring the introduction of any evidence 

or argument at trial concerning (i) the absence of an SEC enforcement action against Morgan 

Stanley or (ii) the presence of SEC enforcement actions against Sunbeam Corporation, its 

officers, and its accountants. To the extent that this understanding is correct, CPH agrees with 

the relief that Morgan Stanley requests. Indeed, CPH requested this same relief in its Motion in 

Limine (No. 9) to Bar Evidence and Argument Concerning the Absence of an Enforcement 

Action Against Defendant by the Securities and Exchange Commission.1 

1 Except where expressly noted, CPH does not concur with the recitations of purported facts in 
Morgan Stanley's motions in limine. 

16div-009996



Although CPH disagrees with certain of the factual recitations, and much of the legal 

argument, in Morgan Stanley's motion, the Court need not delve into the points of disagreement 

so long as the parties and the Court agree on the proper relief. 

Dated: January 18, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

By: �\ �. � 1,.r 
�Its Attorneys 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this \ C(\b day of 

..._,]}IL-c._(")_. _
_ , 2005. 

Florida Bar No.: 169440 
Searcy Denney Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

COUNSEL LIST 
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#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC. 
Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

COLEMAN (PARENT) HOLDINGS INC. hereby gives notice of the filing of 

COLEMAN (PARENT) HOLDINGS INC.'S Response to Morgan Stanley's Motion in Limine 

No. 3 to Exclude Irrelevant and Prejudicial References to Corporate Corruption and Accounting 

Scandals, Filed under Seal on this date. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this \1)1b day of Jon. , 

2005. ���.� 
JACKS�ROLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5815 
Attorneys for Plaintiffs 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Notice Of Filing Pleading Under Seal 
Case No.: 2003 CA 005045 AI 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. #400 
Washington, DC 20036-3206 

COUNSEL LIST 
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#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC. 
Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

COLEMAN (PARENT) HOLDINGS INC. hereby gives notice of the filing of 

COLEMAN (PARENT) HOLDINGS INC.'S Response to Morgan Stanley's Motion in Limine 

No. 4 to Exclude Evidence and Testimony Regarding Extra-Contractual Representations, Filed 

under Seal on this date. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this I �15 day of Ja Q , 

2005. 

J��o�· \� 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5815 
Attorneys for Plaintiffs 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Notice Of Filing Pleading Under Seal 
Case No.: 2003 CA 005045 AI 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. #400 
Washington, DC 20036-3206 

COUNSEL LIST 

2 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

PLAINTIFF'S RESPONSE TO MORGAN STANLEY'S MOTION IN LIMINE NO. 5 

TO EXCLUDE IRRELEVANT AND PREJUDICIAL REFERENCES 
TO MORGAN STANLEY'S NET WORTH 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") respectfully submits this response 

opposing Morgan Stanley's Motion in Limine No. 5 to Exclude Irrelevant and Prejudicial 

References to Morgan Stanley's Net Worth. Morgan Stanley seeks an Order "excluding from 

trial all reference to Morgan Stanley's financial condition, corporate wealth, [revenues, profits, 

cash on hand, assets,] or net worth" (collectively "financial condition") and "strictly limiting" 

any reference to Morgan Stanley's finances "to the gains or losses Morgan Stanley realized in 

connection with the specific transaction at issue in this case." Mot. at 1, 3, 6, 10.1 

This motion should be denied because Morgan Stanley's financial condition is relevant to 

the size of the punitive damages award. As Morgan Stanley concedes, under Florida law, 

evidence of a defendant's financial condition customarily has played a central role "in 

determining the amount of punitive damages." Mot. at 2 (citing Florida authority). But contrary 

to Morgan Stanley's contentions (Mot. at 1-10), nothing in the particular circumstances of this 

case or in the U.S. Supreme Court' s 2003 decision in State Farm Mutual Automobile Insurance 

1 Except where expressly noted, CPH does not concur with the recitations of purported facts in 
Morgan Stanley's motions in limine. 
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Co. v. Campbell, 538 U.S. 408 (2003), requires this Court to deviate from that norm. On the 

issue of defendants' financial condition, State Farm broke no new ground, as it merely 

reaffirmed the Court's 1996 decision in BMW of North America, Inc. v. Gore, 517 U.S. 559 

(1996). Indeed, this Court has already acknowledged the continuing relevance of financial

condition evidence in this case, at the December 3, 2004 hearing: "THE COURT: 'You're not 

suggesting that the net worth is not relevant because you guys are going to admit that you can 

answer to three times compensatory damages. We still agree the net worth, if the jury ever got to 

punitive damages, it would be relevant.' MR. IANNO [counsel for Morgan Stanley]: 'I think 

under your Court's order, I don't think there is a way around that . . . .  "' Ex. A, 12/3/04 Hr'g Tr. 

at 75. 

ARGUMENT 

First, the consistent practice in Florida - both before and after the Supreme Court 

decided State Farm (and, for that matter, both before and after it handed down the Gore decision 

on which the State Farm Court relied) -has been to admit financial-condition evidence because 

it is highly relevant to setting the appropriate level of punitive damages and its probative value 

outweighs any danger of unfair prejudice. See, e.g., Liggett Group Inc. v. Engle, 853 So. 2d 434, 

457 n.28 (Fla. 3d DCA 2003) ("Florida courts routinely use net worth to determine whether a 

punitive award is bankrupting or excessive.") (citing cases dating from 1961 to 2002), rev. 

granted, 873 So. 2d 1222 (Fla. 2004). As the Third District recently explained: "A defendant's 

financial capacity is a crucial factor in determining the appropriateness of a punitive damages 

award. The amount awarded should· be large enough to provide retribution and deterrence, but 

cannot be so great as to result in bankruptcy." Id. at 458. Indeed, Morgan Stanley concedes this 

point: "Morgan Stanley acknowledges that there is law in Florida and elsewhere suggesting that 
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the wealth of a defendant is relevant in determining the amount of punitive damages. See, e.g., 

Rinaldi v. Aaron, 314 So. 2d 762 (Fla. 1975); Fla. Std. Jury Instr. P.D. 1." Mot. at 2. 

Second, given that concession, Morgan Stanley then goes on to argue that State Farm 

was a watershed case, and that the Due Process Clause, as.re-interpreted in State Farm, trumps 

Florida's long-standing practice of admitting financial-condition evidence. Mot. at 1-5. But 

State Farm in no way bars evidence of a defendant's financial condition. As a general matter, 

State Farm broke little new ground, as the "case [was] neither close nor difficult" under "the 

principles outlined in BMW of North America, Inc. v. Gore." State Farm, 538 U.S. at 418. 

Moreover, to the extent that State Farm discussed evidence of defendants' wealth, it never 

stated, or even suggested, that such evidence should be barred. See, e.g., id. at 417, 421-23, 426-

27. Rather, State Farm elaborated Gore's three "guideposts" that appellate courts must consider 

when reviewing punitive damages awards: (1) the degree of reprehensibility of defendant's 

misconduct; (2) the disparity between the actual or potential harm suffered by the plaintiff and 

the punitive damages award; and (3) the difference between the punitive damages awarded by 

the jury and the civil penalties authorized or imposed in comparable cases. Id. at 418. 

Far from excluding all evidence of defendants' financial condition, State Farm instructed 

courts to weigh financial condition worth alongside other evidence relevant to these three 

guideposts, keeping all factors in reasonable balance. That message, however, gets thoroughly 

distorted by Morgan Stanley's selective quoting from the Justices' opinions. Morgan Stanley's 

motion twice quotes part of a passage from Justice Breyer's concurrence in Gore: "[Wealth] 

provides an open-ended basis for inflating awards when the defendant is wealthy." Gore, 517 

U.S. at 591 (Breyer, J., concurring), quoted in Mot. at 1, 8-9. But in a sentence that Morgan 

Stanley conveniently omits, Justice Breyer continued: "That does not make its use unlawful or 
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inappropriate; it simply means that this factor cannot make up for the failure of other factors, 

such as 'reprehensibility,' to constrain significantly an award that purports to punish a 

defendant's conduct." Id. (emphasis added). Although Morgan Stanley omitted that key 

sentence, the State Farm Court quoted it with approval. See State Farm, 538 U.S. at 427-28 

(quoting the entire passage from Justice Breyer's Gore concurrence, and concluding that these 

principles "must be implemented with care"). 

Courts in Florida and elsewhere have consistently reached the same conclusion in the 

wake of State Farm. Here in Florida, the Third District explained that State Farm stands for the 

proposition that a punitive damages award "must be reasonable and proportionate to the harm 

suffered and cannot be justified solely upon the wealth of the defendant." Liggett Group Inc. v. 

Engle, 853 So. 2d at 458 n.30 (emphasis added) (citing State Farm, 538 U.S. at 427). Likewise, 

in White v. Ford Motor Co., No. CV-N-95-0279-DWH, 2003 WL 23353600, at *3-*8 (D. Nev. 

Dec. 30, 2003), Ford filed motions in limine to exclude all evidence and argument relating to the 

company's financial condition, on the grounds that State Farm had made "evidence of corporate 

financial status not only irrelevant and unduly prejudicial, but also unconstitutional." Id. at *4. 

The court denied Ford's motions, holding that, "far from being irrelevant and solely 

inflammatory, as Ford contends," evidence of a corporate defendant's financial condition 

remains "crucial to the jury's exercise of its responsibility." Id. at *7 (citing State Farm, 538 

U.S. at 427-28); see also Dewick v. Maytag Corp., 324 F. Supp. 2d 889, 892-93 (N.D. Ill. 2004) 

(denying defendant's motion in limine because "evidence as to a defendant's net worth, and 

arguments based on that evidence, are appropriate to place before a jury that is asked to award 

punitive damages") (citing State Farm, 538 U.S. at 427); Williams v. Philip Morris Inc., 92 P.3d 

126, 145 (Or. App. 2004) (affirming the jury's award of punitive damages, which was based in 
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part on evidence that defendant had a net worth of more than $17 billion and annual profits of 

$1.6 billion) (citing State Farm, 538 U.S. at 427-28). 

Third, Morgan Stanley contends, incorrectly, that a defendants' financial condition is 

irrelevant to whether a punitive damages award serves its prime functions of punishment and 

deterrence whenever the defendant is "a large corporate entity." Mot. at 6. In making that 

argument, Morgan Stanley relies solely on a passage from Zazu Designs v. L'Oreal, S.A., 979 

F.2d 499 (7th Cir. 1992), a pre-State Farm, pre-Gore opinion from a divided panel of the 

Seventh Circuit. Mot. at 6-7 (quoting Zazu Designs, 979 F.2d at 508). But the passage from 

Zazu Designs was just "unsubstantiated economic theory propounded in dicta." White v. Ford 

Motor Co., 2003 WL 23353600, at *5 n.4 (citing Zazu Designs, 979 F.2d at 508). And the 

Seventh Circuit itself has repudiated this economic theory. See Lampley v. Onyx Acceptance 

Corp., 340 F.3d 478, 485 (7th Cir. 2003) (" 'We think it reasonable to suppose that a sizeable 

award is both suitable and necessary to punish and deter a corporation of this size.'") (citation 

omitted), cert. denied, 540 U.S. 1182 (2004); see also Matthias v. Accor Economy Lodging, Inc., 

347 F.3d 672, 677 (7th Cir. 2003) (Posner, J.) (affirming a punitive damages award that was 37 

times the size of the jury's compensatory damages award because it was needed for deterrence, 

given the defendant's $1.6 billion net worth). 

Moreover, common sense tells us that a $5 million award of punitive damages directed 

against a $100 million company does not inflict as much punishment as an identical $5 million 

award against a $10 million company would inflict. A jury can reasonably find "that a large 

award [is] necessary in order to punish defendant adequately because it would treat a small 

award as no more than an insignificant nuisance and part of the cost of doing business." 

Williams v. Philip Morris, 92 P.3d at 145; see also Lawry's Reports, Inc. v. Legg Mason, Inc., 
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302 F. Supp. 2d 455, 461 (D. Md. 2004) ("the jury's consideration of Legg Mason's wealth was 

a correct application of the deterrent role of [punitive] damages"); Eden Elec., Ltd. v. Amana 

Co., 258 F. Supp. 2d 958, 972 (N.D. Iowa 2003) ("[I]f punitive damages are to continue to serve 

the broader functions of deterrence and retribution, . . . the defendant's wealth must be a 

consideration in calculating any award.") (citing State Farm, 538 U.S. at 416-17). See generally 

1 LINDA L. SCHLUETER & KENNETH R. REDDEN, PUNITIVE DAMAGES § 5.3(F)(2), at 283-84 (4th 

ed. 2000) ("The goal of punitive damages to deter and punish the defendant cannot be achieved 

unless the size of the award is based on the defendant's financial worth. Therefore, the 

defendant's net worth is a material issue, and the plaintiff is entitled to use discovery procedures 

to obtain the evidence and present it at trial.") (footnotes omitted). 

Fourth, although Morgan Stanley has already conceded to the Court that it has the ability 

to pay a judgment of at least $2.72 billion, the jury will not know that fact and will be hamstrung 

in assessing a proper punitive damages award unless it is allowed to hear evidence and argument 

concerning Morgan Stanley's financial condition. CPH seeks approximately $680 million in 

compensatory damages (without pre- or post-judgment interest). Morgan Stanley has conceded 

that punitive damages "'can be awarded in this case of three times compensatory [damages]."' 

Ex. A, 12/3/04 Hr'g Tr. at 74 (quoting Mr. Ianno); see also id. at 75 ("THE COURT: 'You're 

not suggesting that the net worth is not relevant because you guys are going to admit that you can 

answer to three times compensatory damages. We still agree the net worth, if the jury ever got to 

punitive damages, it would be relevant.' MR. IANNO: 'I think under your Court's order, I 

don't think there is a way around that . . . .  "'). 

A compensatory damages award of $680 million plus a punitive damages award three 

times that size would result in a $2.72 billion judgment. In its motion in limine, Morgan Stanley 
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further conceded that "there is no dispute about Morgan Stanley's ability to pay a judgment up to 

the constitutional maximum." Mot. at 8; see also State Fann, 538 U.S. at 425 (suggesting that, 

the "constitutional maximum" generally cannot exceed "a single-digit ratio [i.e., nine-to-one] 

between punitive and compensatory damages"); Campbell v. State Farm Mut. Auto. Ins. Co., 98 

P.3d 409, 417-18 (Utah) (on remand from the Supreme Court, unanimously entering a punitive 

damages award with a nine-to-one ratio), cert. denied, 125 S. Ct. 114 (2004). 

From all this, the Court can readily conclude that Morgan Stanley has the ability to pay a 

judgment of at least $2.72 billion. But under Morgan Stanley's proposed approach, the jury 

would never know that. Indeed, the jury would be deprived of the information needed to 

calibrate its punitive damages award to achieve the basic goals of punishment and deterrence. 

Therefore, the Court should deny Morgan Stanley's motion and allow evidence of Morgan 

Stanley's financial condition to come before the jury. 

CONCLUSION 

For the foregoing reasons, this Court should deny Morgan Stanley's Motion in Lirnine 

No. 5. 

Dated: January 18, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this \ lQ lb. day of 

\Jan. , 2005. 

Florida Bar No.: 169440 
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IN THE FIFTEENTH JUDICIAL CIRCUIT COURT IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

* * * 

TRANSCRIPT OF THE PROCEEDINGS BEFORE 
THE HONORABLE ELIZABETH J. MAASS 

* * * 

West Palm Beach, Florida 
December 3rd, 2004 
8:00 a.m. - 9:39 a.m. 
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proposition. There are cases and experience 

everyone has had, I mean, if you think about it, a 

really rich person can't go into a state where 

they don't have much assets, commit some horrible 

tort, and then on the punitive damages say, you 

know, I've only got a Volkswagen from 1 953 sitting 

here, you can't tag me. It's so preposterous, it 

almost defeats itself. That's really the gist of 

the two substantive arguments. 

They had a thing about attorney/client 

privilege. I don't know what they're talking 

about there. The answer is, put it on a privilege 

log. If there is a document that's privileged, 

put it on a privilege log. I think that's the 

gist of the arguments. 

THE COURT: What's the response? 

MR. IANNO: In addition, Judge, right now, I 

don't know if The Court has had a chance to see 

the letter, we've asked The Court to rehear 

THE COURT: I did, and I denied it. You'll 

get a copy of the order. 

MR. IANNO: So that takes care of my 

prematurity argument. 

THE COURT: Yes, it does. 

MR. IANNO: Then we get to the scope 
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argument. We believe that the scope is overbroad 

when they get into global holdings. Even if 

Mr. Marmer is correct, what Morgan Stanley's net 

worth is in Asia or Europe 

THE COURT: Why would that not be relevant? 

MR. IANNO: Well, Your Honor, their net worth 

is their net worth. What their global holdings 

are, whether or not they have plants or interests 

in other countries, we think they could have 

limited it as to what is Morgan Stanley's net 

worth, period, not what are your global holdings, 

what are all your financial things. There's a 

limit on the punitive damages that can be awarded 

in this case of three times compensatory. We all 

know that, and they recognize that. Whether or 

not Morgan Stanley has any assets or holdings in 

any countries all over the world doesn't really 

affect that. The bottom line is the net worth, 

and we think that their scope is overbroad. 

THE COURT: How would they challenge your 

statements of net worth then without information 

on the holdings? 

MR. IANNO: That assumes that they want to. 

They may not challenge it, Judge. If there is 

follow up, they say we don't believe this, then 
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perhaps, but, you know --

THE COURT: Again, isn't that sort of, once 

again, trying to control the discovery? 

MR. IANNO: Well, in this situation, the 

legislature is controlling the discovery to a 

great extent. 

75 

THE COURT: You're not suggesting that the 

net worth is not relevant because you guys are 

going to 'admit that you can answer to three times 

compensatory damages. We still agree the net 

worth, if the jury ever got to punitive damages, 

it would be relevant. 

MR. IANNO: I think under your Court's order, 

I don't think there is a way around that, 

especially denying the rehearing motion, but 

because financial discovery is so sensitive, the 

legislature and the courts are really loathe to 

grant it to go into a fishing expedition on 

everything that a company, whether it's Morgan 

Stanley or any other company that comes before The 

Court that has a punitive damages claim against 

it, we need to start out small and then go big. 

THE COURT: I understand. It still seems to 

me it's the same argument I seem to be hearing. 

It's, look, Judge, we think if we answered just 
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this part of what they've asked, the other stuff 

is not going to be relevant, so we want to do this 

piecemeal, even though, clearly, this is all 

discoverable. Again, it's sort of you're trying 

to usurp the function of The Court. 

MR. IANNO: Or protect the client. 

THE COURT: Sure. And I understand that. 

MR. IANNO: That's really where we're coming 

from here, Judge. I hope The Court understands 

that we're not here trying to limit the discovery 

that is relevant to this case other than to 

protect the client from unreasonable intrusion 

into this financial discovery. If what they're 

trying to get really is really the net worth, then 

ask for the net worth, but don't go into every 

holding that Morgan Stanley has. 

THE COURT: I assume this information is 

readily available? 

MR. IANNO: I believe so. I mean, it's -

this is not -- punitive damages, well, obviously, 

we still haven't received The Court's order 

denying the motion for rehearing, so this is the 

first time The Court has heard this on this 

discovery. 

THE COURT: I understand that. Just to back 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC. 
Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

COLEMAN (PARENT) HOLDINGS INC. hereby gives notice of the filing of 

COLEMAN (PARENT) HOLDINGS INC. 'S Response to Morgan Stanley's Motion in Limine 

No. 6 to Exclude Irrelevant and Prejudicial References to Morgan Stanley Employees Discarding 

Engagement Materials in the Normal Course of Business Before this Action was Filed, Filed 

under Seal on this date. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this \D'� day of Jo Y} 

2005. �� �. \� 
JA�ROLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5815 
Attorneys for Plaintiffs 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

PLAINTIFF'S RESPONSE TO MORGAN STANLEY'S MOTION IN LIMINE NO. 7 

TO EXCLUDE EVIDENCE AND TESTIMONY 

"CONFLATING" SUNBEAM AND MORGAN STANLEY 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") respectfully submits this response 

opposing Morgan Stanley's Motion in Limine No. 7 to Exclude Evidence and Testimony 

"Conflating" Sunbeam and Morgan Stanley. Morgan Stanley seeks an Order "prohibiting CPH 

from attributing to Morgan Stanley the documents, activities, representations, omissions, or 

statements of Sunbeam Corporation or its [other] representatives for the purpose of proving 

Morgan Stanley's alleged culpability." Mot. at 6. Morgan Stanley further requests an Order 

requiring CPR "to distinguish between Morgan Stanley and Sunbeam in its exhibits, questions, 

and testimony." Id. Morgan Stanley's motion should be denied, for two reasons.1 

First, a motion in limine is not the proper device to address this issue. If CPH asks a 

question at trial that Morgan Stanley considers confusing or misleading, Morgan Stanley may 

object to the form of the question at that time. 

Second, because this case involves aiding-and-abetting and conspiracy claims, there is 

nothing improper or unusual about CPR asking a witness whether Sunbeam or Morgan Stanley 

1 Except where expressly noted, CPR does not concur with the recitations of purported facts in 
Morgan Stanley's motions in limine. 
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engaged in a particular activity. Indeed, such questions may well be essential, given the nature 

of CPH's claims against Morgan Stanley. See Tresvant v. State, 396 So. 2d 733, 737 n.5 (Fla. 3d 

DCA 1981) (holding that a statement by a coconspirator made during and in furtherance of the 

conspiracy can be admitted against another coconspirator); FLA. STAT. ANN. § 90.803(18)(e) 

(West 2004) (making admissible "[a] statement that is offered against a party and is ... [a] 

statement by a person who was a coconspirator of the party during the course, and in furtherance, 

of the conspiracy."). 

For the foregoing reasons, this Court should deny Morgan Stanley's Motion in Limine 

No. 7. 

Dated: January 18, 2005 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

PLAINTIFF'S RESPONSE TO MORGAN STANLEY'S MOTION IN LIMINE NO. 8 

TO ESTABLISH PROCEDURE FOR USE OF DEPOSITIONS AT TRIAL 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") respectfully submits this response 

opposing Defendant Morgan Stanley's Motion in Limine No. 8 to Establish Procedure for Use of 

Depositions at Trial. Morgan Stanley asks the Court to "order that all designated [and counter-

designated] portions of each deposition be 'read' at one time," unless the opponent of the 

deposition designation prefers to rebut the designated portions by calling the witness live during 

its case-in-chief. Mot. at 5 (emphasis and internal quotation marks added).1 

Morgan Stanley's motion should be denied because it is contrary to Rule l.330(a)(4) of 

the Florida Rules of Civil Procedure and because Morgan Stanley's proposal is a transparent 

effort to scramble the ordinary order of proofs and frustrate CPH's presentation of its case-in-

chief. 

First, Rule l.330(a)(4) of the Florida Rules of Civil Procedure establishes the standard for 

using parts of depositions at trial. Rule l.330(a)( 4) imposes a "fairness" test - that is, the party 

who has offered an excerpt from a deposition can be ordered to read only such other portions 

from the deposition "that in fairness ought to be considered with the part introduced." Fla. R. 

1 Except where expressly noted, CPH does not concur with the recitations of purported facts in 
Morgan Stanley's motions in limine. 
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Civ. P. 1.330(a)(4) ("If only part of a deposition is offered in evidence by a party, an adverse 

party may require the party to introduce any other part that in fairness ought to be considered 

with the part introduced, and any party may introduce any other parts. "). Similarly, Florida 

evidence law provides that when a party introduces part of a writing or recorded statement, "an 

adverse party may require him or her at that time to introduce any other part . . .  that in fairness 

ought to be considered contemporaneously." FLA. STAT. ANN. § 90.108(1) (West 2004) 

(emphasis added). 

Morgan Stanley's motion seeks to abandon the "fairness " test set forth in Rule 

1.330( a)( 4) and require that all deposition designations be read at the same time. That approach 

finds no basis in the rules. Instead, Morgan Stanley cites two cases to support its proposal, both 

of which are inapposite. In Kaminsky v. Travelers Indemnity Co., 474 So. 2d 287 (Fla. 3rd DCA 

1985), on cross-examination of the plaintiff, defense counsel read portions of the plaintiff's 

deposition to impeach her. Id. at 288. Plaintiff's counsel requested that additional portions of 

the deposition be read to the jury, and the trial court assured counsel that he would be given that 

opportunity later, during redirect. Id. But on redirect, the trial judge reversed course and barred 

plaintiff's counsel from using the deposition to rehabilitate his client. Id. The jury rendered a 

verdict for the defendants. Id. Not surprisingly, the appellate court reversed. Id. The only other 

case that Morgan Stanley cites - Eberhardt v. State, 550 So. 2d 102, 105 (Fla. 1st DCA 1989), 

rev. denied, 560 So. 2d 234 (Fla. 1990) - did not even involve the use of a deposition at trial, 

much less a blanket motion in limine to admit all designated and counter-designated deposition 

excerpts. 

The proper procedure is set forth in Rule 1.330(a)(4). Under that rule, when a portion of 

a deposition is read, the opposing party can ask the court to require such other portions to be read 

2 16div-010026



at the same time as are required on grounds of fairness. The issue presented in such 

circumstances is whether, "in the interest of fairness, the jury should hear the remaining portions 

at the same time so as to avoid the potential for creating misleading impressions by taldng 

statements out of context. " Mason v. State, 719 So. 2d 304, 305 (Fla. 4th DCA 1998) (citing 

Larzelere v. State, 676 So. 2d 394, 401 (Fla.), cert. denied, 519 U.S. 1043 ( 1996)) (emphasis 

added). 

Second, Morgan Stanley's proposal is just an attempt to scramble the ordinary order of 

proofs, disrupt CPH's case-in-chief, and inject Morgan Stanley's proposed proofs into the 

plaintiff's case. That should not be allowed to occur. As the late Professor Charles Alan Wright 

put it: "The trial of a case . .. is much like a baseball game, where each side takes a turn at bat 

while the other team is on the field defensively. Just as the home team is not supposed to send 

up a hitter in the top of the ninth, so the defendant is not supposed to prove his case while the 

plaintiff is putting on evidence." 21 CHARL ES ALAN WRIGHT & KENNETH w. GRAHAM, 

F'EDERAL PRACTICEANDPROCEDURE: EVIDENCE§ 5072, at 342 (1977). 
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CONCLUSION 

For the foregoing reasons, this Court should deny Morgan Stanley's Motion in Limine 

No. 8 to Establish Procedure for Use of Depositions at Trial. 

Dated: January 18, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

Attorneys 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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Fla.R.Civ.P. Rule 1.330 
c 

West's Florida Statutes Annotated Currentness 
Florida Rules of Civil Procedure (Refs & Annos) 

> >Rule 1.330. Use of Depositions in Court Proceedings 

Page 1 

(a) Use of Depositions. At the trial or upon the hearing of a motion or an interlocutory proceeding, any part or 
all of a deposition may be used against any party who was present or represented at the taking of the deposition or 
who had reasonable notice of it so far as admissible under the rules of evidence applied as though the witness were 
then present and testifying in accordance with any of the following provisions: 

(1) Any deposition may be used by any party for the purpose of contradicting or impeaching the testimony of the 
deponent as a witness or for any purpose permitted by the Florida Evidence Code. 

(2) The deposition ofa party or of anyone who at the time of taking the deposition was an officer, director, or 
managing agent or a person designated under rule 1.310(b)(6) or 1.320(a) to testify on behalf of a public or 
private corporation, a partnership or association, or a governmental agency that is a party may be used by an 
adverse party for any purpose. 

(3) The deposition of a witness, whether or not a party, may be used by any party for any purpose if the court 
finds: (A) that the witness is dead; (B) that the witness is at a greater distance than 100 miles from the place of 
trial or hearing, or is out of the state, unless it appears that the absence of the witness was procured by the party 
offering the deposition; (C) that the witness is unable to attend or testify because of age, illness, infirmity, or 
imprisonment; (D) that the party offering the deposition has been unable to procure the attendance of the witness 
by subpoena; (E) upon application and notice, that such exceptional circumstances exist as to make it desirable, in 
the interest of justice and with due regard to the importance of presenting the testimony of witnesses orally in 
open court, to allow the deposition to be used; or (F) the witness is an expert or skilled witness. 

(4) If only part of a deposition is offered in evidence by a party, an adverse party may require the party to 
introduce any other part that in fairness ought to be considered with the part introduced, and any party may 
introduce any other parts. 

(5) Substitution of parties pursuant to rule 1.260 does not affect the right to use depositions previously taken 
and, when an action in any court of the United States or of any state has been dismissed and another action 
involving the same subject matter is afterward brought between the same parties or their representatives or 
successors in interest, all depositions lawfully taken and duly filed in the former action may be used in the latter 
as if originally taken for it. 

(6) If a civil action is afterward brought, all depositions lawfully taken in a medical liability mediation 
proceeding may be used in the civil action as if originally taken for it. 

(b) Objections to Admissibility. Subject to the provisions of rule 1.300(b) and subdivision (d)(3) of this rule, 
objection may be made at the trial or hearing to receiving in evidence any deposition or part of it for any reason 
that would require the exclusion of the evidence if the witness were then present and testifying. 

(c) Effect of Taking or Using Depositions. A party does not make a person the party's own witness for any 
purpose by taking the person's deposition. The introduction in evidence of the deposition or any part of it for any 
purpose other than that of contradicting or impeaching the deponent makes the deponent the witness of the party 
introducing the deposition, but this shall not apply to the use by an adverse party of a deposition Under 
subdivision (a)(2) of this rule. At the trial or hearing any party may rebut any relevant evidence contained in a 
deposition whether introduced by that party or by any other party. 

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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(d) Effect of Errors and Irregularities. 

(I) As to Notice. All errors and irregularities in the notice for taking a deposition are waived unless written 
objection is promptly served upon the party giving the notice. 

(2) As to Disqualification of Officer. Objection to taking a deposition because of disqualification of the officer 
before whom it is to be taken is waived unless made before the taking of the deposition begins or as soon 
thereafter as the disqualification becomes known or could be discovered with reasonable diligence. 

(3) As to Taking of Deposition. 

(A) Objections to the competency of a witness or to the competency, relevancy, or materiality of testimony are 
not waived by failure to make them before or during the taking of the deposition unless the ground of the 
objection is one that might have been obviated or removed if presented at that time. 

(B) Errors and irregularities occurring at the oral examination in the manner of taking the deposition, in the form 
of the questions or answers, in the oath or affirmation, or in the conduct of parties and errors of any kind that 
might be obviated, removed, or cured if promptly presented are waived unless timely objection to them is made at 
the taking of the deposition. 

(C) Objections to the form of written questions submitted under rule 1.320 are waived unless served in writing 
upon the party propounding them within the time allowed for serving the succeeding cross or other questions and 
within l 0 days after service of the last questions authorized. 

(4) As to Completion and Return. Errors and irregularities in the manner in which the testimony is transcribed or 
the deposition is prepared, signed, certified, or otherwise dealt with by the officer under rules 1 . 3 10 and 1.320 
are waived unless a motion to suppress the deposition or some part of it is made with reasonable promptness after 
the defect is, or with due diligence might have been, discovered. 

CREDIT(S) 

Amended July 26, 1972, effective Jan. 1 ,  1973 (265 So.2d 21) ;  July 14, 1 977, effective Sept. 1, 1977 (348 
So.2d 325) ; Sept. 10, 1981,  effective Jan. 1, 1982 (403 So.2d 926); July 16, 1992, effective Jan. 1 ,  1993 (604 
So.2d 1 1 10); Oct. 1 ,  1998 (71 8  So.2d 795). 

COMMITTEE NOTES 

2004 Main Volume 

1972 Amendment. Derived from Federal Rule of Civil Procedure 32 as amended in 1970. Subdivisions (a}, (b), · 
and (c) are former rules 1.280(d), (t), and (g) respectively. Subdivision (d) is derived from the entire former rule 
1.330. 

1998 Amendment. Subdivision (a)(l )  was amended to clarify that, in addition to the uses of depositions prescribed 
by these rules, depositions may be used for any purpose permitted by the Florida Evidence Code (chapter 90, Fla. 
Stat.). This amendment is consistent with the 1980 amendment to Rule 32 of the Federal Rules of Civil Procedure 

AUTHORS' COMMENT--1 967 

2004 Main Volume 

* * * * 
© 2005 Thomson/West. No Claim to Orig . U.S. Govt. Works. 
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Page 3 

Objections to the notice of taking a deposition are waived unless written objection is promptly served upon the 
party giving the notice. There is no justification for allowing a party served with a notice to permit the deposition 
to be taken and then move to suppress the deposition because of errors and irregularities in the notice. Objection 
should be made in time for correction. 

In terms of timely objections to testimony at the time of the taking of the deposition, Evans v. Perry, 161  So.2d 
27 (D.C.A.2d 1964) specifically held that a party must object at the deposition, and it was too late to interpose 
objections at trial, since the ground of objection could have been obviated if made at the time of the deposition. 
Failure to object constituted a waiver. 

Rule l.300(d) specifies grounds which disqualify an officer or a stenographer. 

Paragraph (d) deals only with matters after the testimony has been taken stenographically; it has no application to 
any of the matters covered by (a), (b) and (c) inclusive. 

HISTORICAL NOTES 

Source: 

1954 RCP 1 .26. 

Prior Provisions: 

Law. 1950 Common Law Rule 25. Derived from Federal Rule 32. 

Equity. 1950 Equity Rule 53. Identical with 1950 Common Law Rule 25, q. v., except for omission of subd. 
(c)(3) of 1950 Common Law Rule 25 . 

Law and equity. F.S.A. §§ 91 .01 to 9 1 .30 (Depositions). Repealed, Laws 1955, c. 29737, § 1, eff. May 1, , 
1955. 

1954 RCP 1 .26. Identical with 1950 Common Law Rule 25. 

1966 amendment. Substituted, in subd. (c)(3), "Rule 1 .25" for "Rule 1.27 . "  Under the 1967 revision, the ; 

reference was changed to "Rule 1.320" which corresponded with 1954 RCP 1 .25. 

The Florida Supreme Court in the per curiam opinion of July 14, 1977, adopting rule 1.330(a) (6) and rule 
1 .340(f) provided: "The foregoing amendments shall govern all proceedings within their scope after 12:01 a.m., 
September 1 ,  1977. From and after their effective date, all rules and statutes in conflict with such amendments are 
hereby superseded, and any statute not superseded shall remain in effect as a rule promulgated by the Supreme 
Court . "  

West's F.S.A. RCP Rule 1.330, FL ST RCP Rule 1.330 

Current with Amendments received through 12/02/04 

Copr. ©! 2Q04 West, A Thomson business 

END OF DOCUMENT 
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West's F.S.A. § 90.108 
c 

West's Florida Statutes Annotated Currentness 
Title VII. Evidence (Chapters 90-92) 
+ Chapter 90. Evidence Code (Refs & Annas) 

> > 90.108. Introduction of related writings or recorded statements 

Page 1 

( 1) When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require 
him or her at that time to introduce any other part or any other writing or recorded statement that in fairness ought 
to be considered contemporaneously. An adverse party is not bound by evidence introduced under this section. 

(2) The report of a court reporter, when certified to by the court reporter as being a correct transcript of the 
testimony and proceedings in the case, is prirna facie a correct statement of such testimony and proceedings. 

CREDIT(S) Amended by Laws 1995, c. 95-147, § 472, eff. July 10, 1995; Laws 1995, c. 95-286, § 5, eff. 
July 1, 1995. 

HISTORICAL AND STATUTORY NOTES 

Derivation: 
Laws 1978, c. 78-361, § 2. 
Laws 1976, c. 76-237, § 1. 

Amendment Notes: 

Laws 1978, c. 78-361, added the second sentence. 

Laws 1995, c. 95-147, a reviser's bill, eliminated gender-specific references without making substantive changes 
in legal effect. 

Laws 1995, c. 95-286, § 5, eff. July 1, 1995, designated the former section as subsec. (1); and added subsec. 
(2), relating to reports of court reporters. 

Prior Laws 
Fla.St.1993, § 29.06. 
Comp.Gen.Laws 1927, § 4877. 
Rev.Gen.St.1920, § 3093. 
Gen.St.1906, § 1848. 
Laws 1903, c. 5122, § 5. 

Federal Evidence Rules: 

For rule relating to remainder of or related writings or recorded statements, see Rule 106, Fed.Rules Evid., 28 
U.S.C.A. 

Uniform Rules of Evidence: 

For rule relating to remainder of related writings, see Rule 106, Uniform Laws Annotated, Master Edition, vol. 
13 . 

West's F. S. A. § 90.108, FL ST§ 90.108 
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Current through Chapter 484 and H.J.R. No. 1 and S.J.R. No. 2394 (End) of 
2004 Special 'A' Session of the Nineteenth Legislature 

Copr. © 2004 West , A Thomson business 

END OF DOCUMENT 
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474 So.2d 287 
474 So.2d 287, 10 Fla. L. Weekly 1675 
(Cite as: 474 So.2d 287) 
H 

District Court of Appeal of Florida, 
Third District. 

Sandra KAMINSKY, Appellant, 
v. 

TRAVELERS INDEMNITY COMPANY, J. 
Byrons Enterprises, Inc. and Steven Chait, 

Appellees. 

No. 84-1003. 

July 9, 1985. 
Rehearing Denied Sept. 10, 1985. 

After remand, 443 So.2d 206, plaintiff appealed 
from a judgment of the Circuit Court, Dade County, 
Frederick Barad, J., in favor of defendants. The 
District Court of Appeal, Nesbitt, J., held that 
where defense counsel had used portions of 
plaintiffs deposition to impeach plaintiff, it was 
error to deny plaintiffs attorney the opportunity on 
redirect examination to use other relevant portions 
of deposition to rehabilitate plaintiff. 

Reversed and remanded. 

West Headnotes 
Witnesses � 396(2) 

410k396(2) Most Cited Cases 
Where defense counsel had used portions of 

plaintiff's deposition to impeach plaintiff, it was 
error, under Florida Civil Rule 1.330(a)(4), to deny 
plaintiff's attorney the opportunity on redirect 
examination to use other relevant portions of the 
deposition to rehabilitate plaintiff. West's F.S.A. 
RCP Rule 1.330(a)(4). 
*287 Hershoff & Levy and Jay Levy; George M. 

Nachwalter, Miami, for appellant. 

*288 Nelson & Schwait and Lorraine S. Cohen, 
Miami, for appellees. 

Before HENDRY, NESBITT and BASKIN, JJ. 

NESBITT, Judge. 

The plaintiff appeals a judgment rendered on a jury 
verdict for the defendants. We reverse. 

The only point with merit raised by the plaintiff 
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concerns the use of her deposition at trial. On 
cross-examination of the plaintiff, defense counsel 
read portions of the plaintiff's deposition to impeach 
the plaintiff. The plaintiff's attorney requested that 
defense counsel read additional portions of the 
deposition. The trial court informed.the plaintiffs 
attorney he would be given the opportunity to read 
those portions. On redirect, the plaintiffs attorney 
attempted to read those other portions of the 
deposition. The defense counsel, however, 
objected, arguing that when a deposition is used 
solely to impeach, other portions of the deposition 
may not be read to rehabilitate the witness. The 
trial court agreed and sustained the objection which 
required the plaintiff's attorney to proffer the 
explanatory portions of the deposition outside the 
hearing of the jury. 

Florida Rule of Civil Procedure 1.330(a)(4) 
provides: 
If only part of a deposition is offered in evidence 
by a party, an adverse party may require him to 
introduce any other part that in fairness ought to be 
considered with the part introduced, and any party 
may introduce any other parts. 

This rule was interpreted in King v. Califano, 183 
So.2d 719 (Fla. 1st DCA 1966), where the court 
was presented with precisely the same issue as· 
presented here. The court held: 
To attain ... a just determination and to ascertain 
the truth in controversies is the ultimate and noble 
objective of our court system. Our procedural 
rules are designed as a vehicle to aid the court, the 
jurors, and the litigants to reach that objective as 
nearly as humanly possible. It is thus contrary to 
the intent and spirit of those rules to allow one 
party to use them to take an unfair advantage of the 
other party, such as in presenting a half-truth and 
then objecting to the other party's effort to present 
the whole truth from the same evidentiary source. 
This latter description, we think, fits the situation 
in the case at bar, wherein the trial court permitted 
the plaintiffs attorney to read certain selected and 
prejudicial portions of the defendant's deposition in 
order to discredit her trial testimony but prohibited 
the defense counsel from reading other portions of 
the same deposition transcript which explained and 
classified her answers read by the plaintiffs 
attorney and which other portions presumably 
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demonstrated that the defendant's trial testimony 
should not be discredited. 

183 So.2d at 723-24. The court then held that the 
trial court had erred in prohibiting the attorney from 
using the other relevant portions of the deposition in 
an effort to demonstrate to the jury that the "whole 
truth" was that the witness' trial testimony should 
not be discredited on account of her deposition 
testimony. 183 So.2d at 724. 

Thus, where one party reads selected and 
prejudicial portions of the other party's deposition 
for impeachment, it is error to prohibit opposing 
counsel from reading other portions of that same 
deposition in an effort to demonstrate the "whole 
truth." American Motors Corp. v. Ellis, 403 So.2d 
459, 463 (Fla. 5th DCA 1981), review denied, 415 
So.2d 1359 (Fla.1982); King. See also Highlands 
Insurance Co. v. Lucci, 423 So.2d 947 (Fla. 3d 
DCA 1982). In the present case, the plaintiffs 
attorney was precluded from using relevant portions 
of the plaintiffs deposition in an effort to 
demonstrate that the plaintiff's trial testimony 
should not be discredited. Since defense counsel 
had used portions of the deposition to impeach the 
plaintiff, it was error to deny the plaintiff's attorney 
the opportunity on redirect examination to use other 
relevant portions of the deposition to rehabilitate the 
plaintiff. See Fla.R.Civ.P. 1.330(a)(4); Ellis; 
King. This error was *289 prejudicial since the 
plaintiff's credibility was crucial in the case. 

Accordingly, the judgment under review is reversed 
and the cause remanded for further proceedings. 

474 So.2d 287, 10 Fla. L. Weekly 1675 

END OF DOCUMENT 
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[> 

District Court of Appeal of Florida, 
First District. 

Kennedy EBERHARDT, Appellant, 
v. 

ST A TE of Florida, Appellee. 

No. 88-891. 

Sept. 26, 1989. 

Defendant was convicted in the Circuit Court, Leon 
County, William L. Gary, J., of burglary of a 
structure. Defendant appealed. The District Court 
of Appeal, Zehmer, J. , held that: (1) defendant's 
counsel should have been allowed to ask whether 
defendant appeared to be under influence of drugs or 
alcohol when discovered; (2) defense counsel 
should have been allowed to cross-examine officer 
regarding all statements defendant made to officer 
after arrest; (3) instruction on intoxication defense 
was warranted by evidence; and (4) prosecution's 
reference in closing to defendant's claim of 
intoxication "through counsel" constituted improper 
comment on defendant's failure to take stand. 

Reversed and remanded for new trial. 

West Headnotes 
[1] Criminal Law � 633(1) 

110k633(1) Most Cited Cases 
Fact that defendant had asked his family to bring 

nonprison clothes did not necessarily relieve State of 
its obligation to comply with defendant's request to 
appear in court in other than prison clothes when 
clothing did not arrive on time. 
[2] Criminal Law � 633(1) 

110k633(1) Most Cited Cases 
[2] Criminal Law � 660 

110k660 Most Cited Cases 
Defendant desiring to establish that he was 

prejudiced because forced to stand trial in prison 
clothing must make timely objection and establish 
on record that he was identified by juror as being 
prisoner by reason of his wearing prison uniform. 
[3] Criminal Law � 1043(1) 

110k1043(1) Most Cited Cases 
While trial court should not have permitted venire 

to see defendant in courtroom in prison clothes, 
defense counsel did not properly preserve objection 
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as basis for reversal; although counsel made timely 
objection, counsel did not thereafter question jury to 
establish that at least one member saw defendant's 
attire and recognized his status as prisoner, nor did 
counsel undertake to challenge any of jurors for 
cause on that ground. 
[4] Witnesses � 268(12) 

410k268(12) Most Cited Cases 
Once State asked about burglary defendant's 

condition and appearance when found in building, 
defense had right to question and explore by cross 
examination all facts relevant to defendant's state or 
condition, including intoxication, when discovered 
there. 
[5] Criminal Law � 396(2) 

11 Ok396(2) Most Cited Cases 
Instrument 
Once direct testimony of conversation between 

police officer and defendant had been admitted, 
defense became entitled to cross-examine officer 
concerning whole of conversation and, accordingly, 
trial court should not have sustained state's hearsay 
objection on ground that defendant's statements that 
he was "high" or intoxicated were self-serving. 
[6] Criminal Law � 55 

110k55 Most Cited Cases 
Voluntary intoxication is recognized as valid 

defense to specific intent crimes. 
[7] Criminal Law � 774 

110k774 Most Cited Cases 
Defendant is entitled to instruction on defense of 

voluntary intoxication where any evidence presented 
at trial supports his theory of defense, even where 
such evidence is brought out on cross-examination, 
though evidence showing use of intoxicants does not 
require that instruction be given if evidence fails to 
show intoxication. 
[8] Criminal Law � 774 

110k774 Most Cited Cases 
Instruction on intoxication was warranted by 

evidence in prosecution for burglary; owner of 
burgled building testified that it was his impression ,. . 
upon seeing defendant that defendant was passed 
out, and police officer testified that, upon being 
awakened, defendant appeared "spaced out.". 
[9] Burglary � 31 

67k31 Most Cited Cases 
[9] Criminal Law � 338(7) 

110k338(7) Most Cited Cases 
In prosecution for burglary, testimony by owner of 
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burgled premises, offered as explanation for why 
owner was at premises, which described another 
burglary of premises on night before defendant 
entered premises, should not have been admitted; 
reason why owner went to his place of business was 
not relevant to State's case and testimony was highly 
prejudicial. 
[10] Criminal Law<!;::;::> 717 

110k717 Most Cited Cases 
Prosecutor's closing argument misstated law of 

defense of intoxication and intentionally misled jury 
by imploring them to believe "that our founding 
fathers never intended that to be the law in this 
country * * *." . 
[11] Criminal Law<!;::;::> 721(3) 
l 10k721(3) Most Cited Cases 
Prosecution's reference in closing argument to 

defendant's claim of intoxication "through counsel" 
amounted to improper comment on defendant's 
failure to take stand and testify to facts himself, in 
derogation of defendant's right to remain silent. 
U.S.C.A. Const.Amend. 5. 
*103 Michael E. Allen, Public Defender, and Phil 

Patterson, Asst. Public Defender, Tallahassee, for 
appellant. 

Robert A. Butterworth, Atty. Gen., and Edward C. 
Hill, Jr., Asst. Atty. Gen., Tallahassee, for 
appellee. 

ZEHMER, Judge. 

Appellant, Kennedy Eberhardt, was charged with 
unlawfully entering a structure located in 
Tallahassee on the night of September 20, 1987, 
with the intent to commit an offense therein, 
contrary to section 810.02, Florida Statutes. 
Eberhardt pleaded not guilty, was tried, and was 
adjudicated guilty of burglary of a structure as 
charged pursuant to the jury verdict. He appeals 
the judgment on numerous grounds. Because 
several errors deprived him of a fair trial, we 
reverse and remand for a new trial. 

Briefly stating the context of the case, Douglas 
Cooksey, the owner of the· subject premises, found 
Eberhardt asleep or passed out in an office chair at a 
desk on a Sunday morning. Eberhardt's shirt had 
been taken off and was found in another office. A 
key to the office, a pocket knife, and a 
monogrammed money clip bearing Cooksey's name, 
all normally kept in his desk drawer, were found in 
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Eberhardt's pockets. Whether Eberhardt was 
merely asleep or passed out due to overindulgence 
of alcohol or drugs and unable to form the requisite 
intent to commit an offense upon entering the 
builciing was critical to the defense at trial. 

I. 

We first address the defendant's argument that the 
trial court erred in denying his motion for a new 
trial because he was brought in prison clothing 
before the venire. It appears that prior to jury 
selection and while clad in readily recognizable jail 
clothes, Eberhardt was brought into the courtroom 
and apparently observed by the venire. At that 
point defense counsel moved without success for a 
continuance so that a jury could be chosen from a 
venire that had not observed appellant so dressed. 
Before sentencing, counsel moved unsuccessfully for 
a new trial on the same ground. 

*104 Eberhardt had requested that the state allow 
him to dress · for trial in normal clothing. His : 
family were supposed to bring clothes to the jail 
before the trial, but they did not arrive in time, and 
he was moved to the courtroom in jail clothes. 
Shortly thereafter Eberhardt's family arrived with 
his clothes and he changed clothes prior to the jury 
panel's being seated in the jury box and examined 
on voir dire .. Citing Estelle v. Williams, 425 U.S. 
501, 96 S.Ct. 1691, 48 L.Ed.2d 126, reh 'g denied 
426 U.S. 954, 96 S.Ct. 3182, 49 L.Ed.2d 1194 
(1976), Eberhardt argues that it was reversible error ... 
for the state and the court to compel him to appear · i · •· 
before the venire in jail clothes rather than to 
provide him with appropriate clothing, even though 
his family failed to timely arrive, and that the court 
proceedings should have been delayed temporarily 
to provide him with appropriate clothing. 

The state argues that no violation of Estelle 
occurred because the failure of Eberhardt's family to 
bring his clothes in a timely manner was not the 
fault of the state; and furthermore, when the voir 
dire of the jury took place, defendant was dressed in . 
the clothes they had brought. Therefore, the state 
argues, any problem with Eberhardt's dress in the 
courtroom was his own fault and is a matter 
concerning which he should not be heard to 
complain. The state further contends that Eberhardt 
has failed to demonstrate prejudice and preserve this 
issue for appellate review because he is required by 
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law to show affinnatively on the record that the 
venire actually saw the prison clothes and that the 
viewing was more than incidental and resulted in 
prejudicial identification. The state cites, in 
support of this contention, Maxwell v. Wainwright, 
490 So.2d 927 (Fla.), cert. denied 479 U.S. 972, 
107 S.Ct. 474, 93 L.Ed.2d 418 (1986); Elledge v. 
State, 408 So.2d 1021 (Fla.1981), cert. denied 459 
U.S. 981, 103 S.Ct. 316, 74 L.Ed.2d 293 (1982), 
reh'g denied 459 t,J.S. 1137, 103 S.Ct. 771, 74 
L.Ed.2d 984 (1983); and Gates v. Zant, 863 F.2d 
1492 (11th Cir.), reh'g denied 880 F.2d 293 (1989). 
Pointing out that Eberhardt's counsel did not ask 
any potential juror whether he or she saw the 
defendant in prison clothes and failed to establish 
the requisite prejudice, the state argues it would be 
pure speculation to conclude that the defendant was 
prejudiced within the meaning of Estelle. 

[1][2][3] The law now recognizes that once the 
defendant has requested to appear in court in other 
than prison clothes, the state must make appropriate 
provisions to this end. We conclude that even 
though Eberhardt had asked his family to bring the 
necessary clothing, the state was not necessarily 
relieved of its obligation by the family's undertaking 
should the clothing not arrive on a timely basis. 
However, a defendant desiring to establish that he 
was prejudiced because forced to stand trial in 
prison clothing must make a timely objection and 
establish on the record that he was identified by a 
juror as being a prisoner by reason of his wearing 
the prison uniform. Torres-Arboledo v. State, 524 
So.2d 403 (Fla.), cert. denied 488 U.S. 901, 109 
S.Ct. 250, 102 L.Ed.2d 239 (1988). Although 
Eberhardt's counsel made a timely objection, 
counsel did not thereafter question the jury to 
establish on the record that at least one member saw 
him so attired and recognized his status as a 
prisoner. Nor did she undertake to challenge any 
of the jurors for cause on this ground. Where a 
defendant has so established his objection, prejudice 
is shown and the defendant is held to be denied a 
fair trial. Although we conclude that it was error 
for the court to permit the venire to see Eberhardt in 
the courtroom in prison clothes, defense counsel did 
not properly preserve this objection as a basis for 
reversal. See Torres-Arboledo v. State, supra; 
Hildwin v. State, 531 So.2d 124 (Fla.1988), aff'd 
490 U.S. 638, 109 S.Ct. 2055, 104 L.Ed.2d 728, 
reh'g denied 492 U.S. 927, 109 S.Ct. 3268, 106 
L.Ed.2d 612 (1989). 
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II. 

Eberhardt next contends that he was erroneously 
prevented from adducing evidence establishing that 
he was too intoxicated and "high n on drugs to form 
the requisite criminal intent to commit an offense 
upon entering the building. He argues *105 that he 
was denied due process of law and the assistance of 
counsel because counsel was prohibited from 
eliciting testimony from witnesses that Eberhardt 
appeared to them to be passed out; that is, in a state 
or condition of severe intoxication. 

[4] On direct examination by the prosecutor, two 
witnesses testified that the defendant was found 
asleep in a desk chair. On cross-examination, 
counsel for defendant was prohibited from asking 
whether the defendant appeared to be under the 
influence of drugs or alcohol. A lay witness may 
testify to physical appearance or observable 
intoxication. Ehrhardt, Florida EVidence § 701. I, 
n. 18 (2d ed. 1984). The questions on cross
examination did not go beyond the scope of the 
questions asked on direct examination. Once the 
state asked about the defendant's condition and 
appearance when found in the building, the defense 
had a right to question and explore all the facts 
relevant to defendant's state or condition, including 
intoxication, when discovered there. Steinhorst v. 
State, 412 So.2d 332, 337 (Fla.1982). One of the 
fundamental purposes of cross-examination is to 
test, weaken, or demonstrate the impossibility of the 
testimony on direct examination, and the scope of 
cross-examination cannot be unduly liinited so as to : ·; · 
prevent counsel from carrying out this purpose. 

[5] Moreover, Eberhardt contends that the trial 
court reversibly erred in not allowing his counsel to 
cross-examine Officer Glisson regarding all the 
statements Eberhardt made to him after arrest. The 
following question was asked on cross-examination 
by the defense counsel: 
Q. Mr. Poitinger asked you what the Defendant 
said about the shirt. What else did Mr. Eberhardt 
tell you? 
MR. POITINGER: Your Honor, I'm going to 
object. Can we approach the bench? 

(R. 164). ·The state's objection was sustained. 
Despite the state's argument that the officer was 
being asked to recite conversations other than the 
one he mentioned on direct examination that 
involved exculpatory statements, that is not manifest 
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from this question and no proffer of the answer from 
the witness was made. Once direct testimony of a 
conversation between Glisson and defendant had 
been admitted, the defense became entitled to cross
examine the witness concerning the whole of the 
conversation. Guerrerro v. State, 532 So.2d 75, 77 
(Fla. 3d DCA 1988). Because portions of the 
defendant's conversation with the officer were 
admitted on direct examination, the rule of 
completeness generally allows admission of the 
balance of the conversation as well as other related 
conversations that in fairness are necessary for the 
jury to accurately perceive the whole context of 
what has transpired between the two. Ehrhardt, 
Florida Evidence, § 108.1 (2d Ed. 1 984). Once the 
officer testified in the state's case-in-chief about one 
portion of Eberhardt' s statements to him, the court 
erred in sustaining the state's hearsay objection for 
the reason that his statements he was "high" or 
intoxicated were self serving. Heathcoat v. State, 
430 So.2d 945 (Fla. 2d DCA), aff'd, 442 So.2d 955 
(Fla. 1983). 

III. 

[6][7] Defendant next contends that the trial court 
erred in failing to instruct the jury on his defense of 
voluntary intoxication as requested. Voluntary 
intoxication is recognized as a valid defense in 
Florida to specific intent crimes. Linehan v. State, 
476 So.2d 1262, 1264 (Fla. 1985). A defendant is 
entitled to a jury instruction where any evidence 
presented at trial supports his theory of defense, 
even where such evidence is brought out on cross
examination. Gardner v. State, 480 So.2d 9 1 ,  92-3 
(Fla.1 985). The instruction need not be given even 
though the evidence shows the use of intoxicants if 
the evidence fails to show intoxication. Lambrix v. 
State, 534 So.2d 1 15 1  (Fla.1 988). 

[8] Although the evidence of intoxication in this 
case was marginal, we conclude that it was sufficient 
to warrant such an instruction. The building 

. owner, Cooksey, testified on cross-examination that 
it was his impression upon seeing defendant that he 
was passed out. Officer Whaley testified on direct 
examination that, upon *106 being awakened in the 
office, defendant appeared spaced out. His 
proffered, but excluded, testimony was that 
defendant had told him he "was high and needed a 
place to crash." Although it is not error to refuse 
to give the instruction on intoxication where there is 
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no evidence as to the amount of intoxicants 
consumed prior to the commission of a crime and no 
evidence of intoxication, Gardner v. State, 480 
So.2d 91 (Fla. 1985); Jacobs v. State, 396 So.2d 
1 1 13 (Fla.), cert. denied, 454 U.S. 933, 102 S.Ct. 
430, 70 L.Ed.2d 239 (198 1), these two 
requirements are alternative in nature and not 
necessarily conjunctive. Evidence of one's 
condition of intoxication may suffice even though 
there is no direct evidence of the amount of 
intoxicants consumed. We conclude that the 
evidence of defendant's intoxication, including that 
which should have been admitted had the testimony 
on cross-examination been allowed, was sufficient to 
warrant instructing the jury on this defense. See 
Heathcoat, 430 So.2d 945; Mellins v. State, 395 
So.2d 1 207 (Fla. 4th DCA), rev. denied, 402 So.2d 
6 13 (Fla.198 1). 

IV. 

[9] Eberhardt next objects to the testimony admitted 
at trial proving a burglary of the same premises on 
September 19, 1987, the night before the crime 
charged against him, contending that this evidence 
improperly linked him to that earlier, uncharged 
crime. On direct examination, the owner of the 
business was questioned by the prosecutor as 
follows: 
Q. All right, sir. Now I'm going to call your 
attention to the date on or about the 20th of 
September, 1 987. Did you have an occasion to go 
to your place of business and find anything 
unusual? 
A. Yes, sir. 
Q. Okay. If you will, what did you find when you 
went--first of all, why did you go there? 
A. I had been notified the day before--
MS. WILLIAMS: Your Honor, I object .... 

The objection was overruled, and in response to 
the prosecutor's questions, Mr. Cooksey described 
the burglary of the premises the night before 

:1 · :· ··· 

defendant entered it. But the reason why Mr. ..• 
Cooksey happened to go to his own place of · T ::: 
business on a Sunday morning was simply not a 
material fact in issue. The testimony was, 
therefore, not relevant to the state's case, and the 
court erred in overruling the objection. The 
admission of evidence of a burglary that occurred 
the night before Eberhardt was involved and for 
which he was not charged was highly prejudicial, 
and such prejudice manifestly outweighed any 
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probative value of this irrelevant evidence. 

v. 

Finally, Eberhardt complains that deliberate 
prosecutorial overreaching during final argument 
was fundamental error and denied him a fair trial. 
The argument complained of is as follows: 
PROSECUTOR: If you believe that somehow we 
are to excuse and justify this defendant because 
allegedly he was loaded, what does that do to our 
property rights? Does that mean that my house, 
her home, his place of business can be violated by 
anybody as long as they are drunk or under the 
influence of drugs? Welcome, drunks, come into 
my house? Wrong. I don't think that our 
founding fathers ever intended that to be the law in 
this country and I anticipate that your verdict is 
going to confirm what I think, and that we are not 
going to allow this defendant, just because he 
claims through counsel that he was so loaded he 
didn't know what he was doing, that we are going 
to excuse that somehow. 
Now, how many times have we heard the old 
adage, "The devil made me do it" or "Wine made 
me do it".... The problem with that is right here 
between our ears. It's called a brain. Because of 
this brain, I'm able to determine for myself 
whether I should do something and the 
consequences of doing it. And I submit to you 
that it's time for this jury with its verdict to deliver 
a message to Mr. Eberhardt, use your head, don't 
commit any more crimes, because, as I asked you 
initially, this case is deserving of a verdict that 
*107 speaks the truth. And that verdict is guilty 
of burglary of a structure as charged. 
(R. 200-201). 

[10][1 l ]  This argument was highly improper in at 
least two respects. The argument misstated the law 
of the defense of intoxication and i'lltentionally 
misled the jury by imploring them to believe "that 
our founding fathers never intended that to be the 
law in this country . ... " This amounts to an overt 
appeal to the jury's sympathy and borders on a 
"golden rule" argument. The reference to 
Eberhardt's claim of intoxication "through counsel" 
amounts to a comment on his failure to take the 
stand and testify to the facts himself, in derogation 
of the defendant's right to remain silent. Such 
argument is erroneous and may be grounds in itself 
for a new trial. See, e.g. , Redish v. State, 525 
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So.2d 928 (Fla. 1st DCA 1988); Rosso v. State, 
505 So.2d 611 (Fla. 3d DCA 1987). 

The state argues that no objection was made and no 
curative instruction or motion for mistrial was made 
by defense counsel, and therefore the error has not 
been properly preserved for appellate review and a 
ground for reversal. Eberhardt argues that the 
argument was so overreaching that it amounted to 
fundamental error. We need not reach that 
question, however, because reversal for a new trial 
is required on other grounds. We are confident that 
upon retrial the argument of counsel for the state 
will comport with the requirements of the law and 
professional standards. 

REVERSED AND REMANDED FOR NEW 
TRIAL. 

ERVIN, J., concurs. 

WENTWORTH, J., concurs in conclusion. 

550 So.2d 102, 14 Fla. L. Weekly 2272 

END OF DOCUMENT · ··· .  

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

W�w. -,.,..,,.. ... ,.,.. 16div-010042



560 So.2d 234 (Table) 
560 So.2d 234 (Table) 
(Cite as: 560 So.2d 234) 
H 

(The decision of the Supreme Court of Florida is 
referenced in the Southern Reporter in a table 
captioned 'Florida Decisions Without Published 
Opinions.') 

Supreme Court of Florida. 

State 
v. 

Eberhardt (Kennedy) 

NO. 74,929 

FEB 28, 1990 

Appeal From: 1st DCA 550 So.2d 102 

Rev. den. 

560 So.2d 234 (Table) 

END OF DOCUMENT 

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

Page 1 

�"""" 

W�w. 16div-010043



; 
'.··. ·-

719 So.2d 304 
719 So.2d 304, 23 Fla. L. Weekly D l 540 
(Cite as: 719 So.2d 304) 
c 

District Court of Appeal of Florida, 
Fourth District. 

Douglas MASON, Appellant, 
v. 

STA TE of Florida, Appellee. 

No. 971820. 

June 24, 1998. 

Defendant was convicted of attempted burglary by 
the Seventeenth Judicial Circuit Court, Broward 
County, M. Daniel Futch, J., and he appealed. The 
District Court of Appeal, Klein, J. , held that 
exclusion of portion of defendant's statement to 
police needed to explain a portion introduced by 
state, regarding defendant's desire to flee, was 
reversible error. 

Reversed and remanded. 

West Headnotes 
[ l] Criminal Law� 412(1) 

110k412(1) Most Cited Cases 
Having allowed state to introduce a portion of 

burglary defendant's statement to police, in which 
defendant talked about his desire to leave after his 
companion had kicked in victim's door and burglar 
alarm had sounded, trial court should have allowed 
defendant to introduce remaining portion, in which 
he explained that the reason he wanted to leave was 
because he "didn't wanna be caught up in that shit 
'cause it was wrong," in order to shed light on the 
portion already admitted. West's F.S.A. § 
90.108(1). 

[2] Criminal Law� 1163(1) 
110k l163(1) Most Cited Cases 

Where error is not constitutional, burden is on 
appellant to show prejudice. 
[ 3] Criminal Law� 1165(1) 

1 lOk l165(1) Most Cited Cases 
It is important, in determining effect of error on 

fact finder, to keep in mind that the Due Process 
Clause protects accused against conviction except 
upon proof beyond reasonable doubt of every fact 
necessary to constitute crime with which he is 
charged. U .S.C.A. Const.Amend. 14. 
[4] Criminal Law� 1163(1) 
l lOk l 163(1) Most Cited Cases 

Page 1 

Even where defendant in criminal case has burden 
of demonstrating prejudicial effect of error, that 
burden will be easier to carry than the burden on 
appellant in civil case. 
[5] Criminal Law� 1169.12 

1 lOk l169.12 Most Cited Cases 
Trial court's error, after having allowed state to 

introduce a portion of burglary defendant's 
statement to police in which defendant talked about 
his desire to leave after his companion had kicked in 
victim's door and burglar alarm had sounded, in not 
allowing defendant to introduce remaining portion 
of statement, in which he explained that the reason 
he wanted to leave was because he "didn't wanna be 
caught up in that shit 'cause it was wrong, " 
warranted reversal of defendant's conviction, where 
statement admitted was significant portion of state's 
case, and where omitted statement tended to support 
defendant's testimony that he had not known his 
companion would kick in door. 
*304 Richard L. Jorandby, Public Defender, and 

Marcy K. Allen, Assistant Public Defender, West 
Palm Beach, for appellant. 

Robert A. Butterworth, Attorney General, · 
Tallahassee, and Jeanine M. Germanowicz, 
Assistant Attorney General, West Palm Beach, for 
appellee. 

KLEIN, Judge. 

Appellant was convicted of attempted burglary and 
appeals, arguing that the trial court erred in not . 
requiring the state to read one sentence in ' ' 

appellant's statement to the police when the state put · .' 
other portions of appellant's statement in evidence. · 
We reverse. 

At 7:00 a.m. a witness heard two thumps, and then 
a burglar alarm, at the house next door. He looked 
out and saw two men walking across the lawn 
engaged in conversation and photographed them. 
The police responded to the alarm and found that the 
bottom part of the wooden front door to the house 
had been kicked in, but that the door was still 
locked. The officer found appellant and his 
companion in the neighborhood, and *305 they were .... 
identified by the witness as being the people the · 

witness had seen after he heard the noise next door. 
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Appellant, after being given his Miranda warnings, 
gave a taped statement to the police, stating that his 

. companion had told him that yard work was 
available to be done at the home next to the witness .  
When they arrived, the companion told appellant to 
knock on the door to see if anyone was home. 
Appellant knocked, but no one answered. 

The companion then kicked in the door and the 
alarm went off. Appellant walked away, and as the 
companion was running to catch up with appellant, 
appellant saw the neighbor who identified them. 
Appellant then stated: "I told him I wanna leave, 
get outta the neigh--I wanna leave. I didn't wanna 
be caught up in that shit 'cause it was wrong. I 
don't wanna go back to prison. "  

Both men were charged with burglary of a 
dwelling. Appellant moved to exclude from 
evidence at trial the last sentence quoted above 
referring to prison, and the state agreed. When the 
redacted statement was admitted at trial, however, 
the second sentence had also been removed. 
Appellant objected to the deletion of that sentence, 
but the court overruled the objection. 

Appellant relies on § 90. 1 08(1) ,  Florida Statutes 
(1997) which provides in part: 
When a writing or recorded statement or part 
thereof is introduced by a party, an adverse party 
may require him or her at that time to introduce 
any other part of any other writing or recorded 
statement that in fairness ought to be considered 
contemporaneously. 
In Larzelere v. State, 676 So.2d 394 (Fla.) ,  cert. 

denied, 519  U.S. 1043, 1 17 S.Ct. 615, 136 L.Ed.2d 
539 (1996), the Florida Supreme Court held, under 
similar facts, that the standard for determining 
whether the additional portions of the statement 
should have been admitted is whether, in the interest 
of fairness, the jury should hear the remaining 
portions at the same time so as to avoid the potential 
for creating misleading impressions by taking 
statements out of context. 

[ 1] We conclude that the court erred in refusing to 
admit that portion of the statement at the time that 
the state put in the remaining portions, because it 
would have "shed light upon the part already 
admitted. "  Ehrhardt, Florida Evidence § 108 . 1  
(1995 Ed.) .  

Page 2 

We now address whether the error is prejudicial . 
We begin with § 924.05 1(7), Florida Statutes ( 1997) . , 
which provides: 
In a direct appeal or a collateral proceeding, the 
party challenging the judgment or order of the trial 
court has the burden of demonstrating that a 
prejudicial error occurred in the trial court. A 
conviction or sentence may not be reversed absent 
an express finding that a prejudicial error occurred 
in the trial court. 

Prejudicial error is defined in § 924.05 l ( l)(a) as 
"an error in the trial court that harmfully affected 
the judgment or sentence. "  

When the above provision8 became effective in 
1996, we already had, and still have § 924.33, 
which provides: 
No judgment shall be reversed unless the appellate 
court is of the opinion, after an examination of all 
the appeal papers, that error was committed that 
injuriously affected the substantial rights of the 
appellant. It shall not be presumed that error 
injuriously affected the substantial rights of the 
appellant. 

[2] In Goodwin v. State, 23 Fla. L. Weekly 01538, : · 
721 So.2d 728, 1998 WL 158875 (Fla. 4th OCA 
Apr. 8, 1 998), we concluded that, notwithstanding §. 
924.05 1(7), the burden of demonstrating that an 
error is prejudicial cannot constitutionally be placed 
on the defendant in a criminal case, if the error is of 
a constitutional nature. That was the holding of 
Chapman v. California, 386 U.S. 18 ,  87 S.Ct. 824, 
17 L.Ed.2d 705 (1967), which was recognized by 
the Florida Supreme Court in its seminal decision on 
harmless error, State v. DiGuilio, 491 So.2d 1 129 ' .  
(Fla. 1986). Both Chapman and DiGuilio involved': : . - .  
the prosecutor commenting on the defendant's 
silence. Where the error is not constitutional , as in 
Goodwin and the present case, however, § · 
924.05 1(7), which puts the burden on the appellant 
to show prejudice, *306 governs. Goodwin, 23 Fla. 
L. Weekly at 01539, 721 So.2d at ---- (Klein, J., 
concurring). 

In DiGuilio, our supreme court relied heavily on · 
Roger J. Traynor, The Riddle of Harmless Error 
(1970). At the end of DiGuilio, after the court . 
concluded that the burden was on the state to show -
harmlessness beyond a reasonable doubt where the 
error was constitutional, the court expressed the 
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following thoughts on harmless error: 
In his perceptive essay, The Riddle of Harmless 
Error, fonner Chief Justice [of the California 
Supreme Court] Traynor addressed various 
common errors which, historically, appellate courts 
fall into when applying harmless error analysis. 
The worst is to abdicate judicial responsibility by 
falling into one of the extremes of all too easy 
affirmance or all too easy reversal. Neither course 
is acceptable. The test must be conscientiously 
applied and the reasoning of the court set forth for 
the guidance of all concerned and for the benefit of 
further appellate review. The test is not a 
sufficiency-of-the-evidence, a correct result, a not 
clearly wrong; a substantial evidence, a more 
probable than not, a clear and convincing, or even 
an overwhelming evidence test. Harmless error is 
not a device for the appellate court to substitute 
itself for the trier-of-fact by simply weighing the 
evidence. The focus is on the effect of the error 
on the trier-of-fact. The question is whether there 
is a reasonable possibility that the error affected the 
verdict. The burden to show the error was 
harmless must remain on the state. If the appellate 
court cannot say beyond a reasonable doubt that the 
error did not affect the verdict, then the error is by 
definition harmful. This rather truncated summary 
is not comprehensive but it does serve to warn of 
the more common errors which must be avoided. 
[emphasis added]. 

Traynor addressed both constitutional error and 
nonconstitutional error, and it was his opinion that 
non-constitutional error is harmless when it is 
"highly probable that the error did not affect the 
judgment." Traynor, supra at 34, 35. 

Although we concluded in Goodwin that our 
supreme court in DiGuilio was only deciding when 
constitutional error can be harmless, we believe that 
the general thoughts expressed by the court are still 
significant in helping us to determine whether 
nonconstitutional error is harmful under § 
924.051(7), which took effect in 1996. In that 
regard, one sentence in the above quote bears 
repeating: 

The focus is on the effect of the error on the trier
of-fact. 
491 So.2d at 1139. 

[3][4] It is important, when determining the effect 
of an error on the fact finder, to keep in mind that 
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"the Due Process Clause protects the accused against 
conviction except upon proof beyond a reasonable 
doubt of every fact necessary to constitute the crime 
with which he is charged. " In re Winship, 397 U.S. 
358, 364, 90 S.Ct. 1068, 25 L.Ed.2d 368 (1970). 
Accordingly, even where the defendant in a criminal 
case has the burden of demonstrating the prejudicial 
effect of the error, that burden will be easier to carry 
than the burden on an appellant in a civil case in 
which the burden of proof in the trial court is 
lighter, i.e., preponderance of the evidence or clear 
and convincing evidence. 

[5] In the present case the jury could have found 
from the evidence that the appellant had only gone 
with his companion in order to do yard work and 
did not know that his companion was going to 
attempt to break in. His statement was a significant 
part of the state's proof, and the omitted sentence 
would have supported appellant's defense. 
Appellant has carried the burden of demonstrating 
that a prejudicial error occurred. We therefore 
reverse and remand for a new trial. 

WARNER and TAYLOR, JJ. ,  concur. 

719 So.2d 304, 23 Fla. L. Weekly 01540 
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Supreme Court of Florida. 

Virginia Gail LARZELERE, Appellant, 
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ST A TE of Florida, Appellee. 

No. 8 1793. 

March 28, 1996. 
As Revised July 1 1 , 1996. 

Rehearing Denied July 1 1 , 1996. 

Defendant was convicted in the Circuit Court, 
Volusia County, John W. Watson, III, J . ,  of first
degree murder, and was sentenced to death. 
Defendant appealed. The Supreme Court held that: 
( 1 )  trial court did not abuse its discretion when it 
limited defendant's impeachment of prosecution 
witness; (2) instruction on circumstantial evidence 
was not required; (3) rule of completeness did not 
require defendant to show how she was prejudiced 
by state's introduction of partial portions of taped 
statements before state could be required to play 
statements in their entirety; (4) defendant who 
agreed to dual representation by attorneys who also 
represented her son was not entitled to discharge 
counsel after jury recommended death; (5) jury was 
not tainted when person who was unconnected to 
case approached three jurors in courthouse parking 
lot and threatened to blow up a juror's car; (6) even 
if state acted improperly in intercepting conversation 
defendant had with her son in holding cell while 
they were both incarcerated, proper remedy would 
have been for trial judge to suppress evidence 
obtained as result of misconduct, rather than to 
dismiss indictment; (7) findings that murder was 
cold, calculated and premeditated and committed for 
financial gain, as aggravating circumstances, were 
not duplicative; and (8) death penalty was not 
disproportionate. 

Affirmed. 

West Headnotes 
[1]  Witnesses €= 355 

410k355 Most Cited Cases 
Trial court did not abuse its discretion in capital 

murder prosecution when it limited defendant's 

impeachment of prosecution witness by excluding 
testimony of reputation witnesses on ground that 
their knowledge of prosecution witness was too 
limited and that community from which their 
knowledge arose was too small to establish 
reliability; witnesses knew prosecution witness 
through a small number of individuals from his 
association in gay bars and had known prosecution 
witness for less than four months before murder 
occurred. West's F.S.A. § 90.609. 
(2) Witnesses €= 37(4) 

410k37(4) Most Cited Cases 
As predicate to introduction of reputation evidence, 

foundation must be laid to prove that witness 
testifying as to reputation is aware of person's 
general reputation for truthfulness in the · 
community. West's  F.S.A. § 90.609. 
(3) Witnesses €= 37(4) 

410k37(4) Most Cited Cases 
For reputation evidence to be admissible it must be 

established that community from which reputation 
testimony is drawn is sufficiently broad to provide 
witness with adequate knowledge to give reliable 
assessment; this assessment must be based on more 
than mere personal opinion, fleeting encounters, or 
rumors. West's F.S.A. § 90.609. 
[4] Witnesses €= 37(4) 

410k37(4) Most Cited Cases 
Reputation evidence must be based on discussions 

of broad group of people so that it accurately 
reflects person's character, rather than biased 
opinions or comments of narrow segment of 
community. West's F.S.A. § 90.609. 
(5) Criminal Law €= 1 170.5( 1) 
l lOkl 170. 5(1) Most Cited Cases 
Even if trial court abused its discretion in excluding 

reputation testimony to impeach testimony of key 
prosecution witness, such error was harmless in ' 
capital murder prosecution; defense counsel 
conducted extensive cross-examination of witness 
and impeached him with evidence that he had illegal 
identification card, had pending driving under the 
influence (DUI) charge, had committed perjury, and 
had lied to police, and state even conceded to jury 
that witness probably had not testified truthfully as 
to full extent of his involvement in charged crime. 
West's F.S .A. § 90.609. 
[6] Criminal Law €= 867 

l 10k867 Most Cited Cases 
Testimony that defendant's son had used cocaine in 
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witness' presence prior to victim's funeral did not 
require mistrial of murder prosecution, although 
defendant and her son had allegedly conspired to kill 
victim and state had stipulated that evidence 
regarding son's purported drug use was 
inadmissible; statement was apparently inadvertent 
on part of witness, was in no way suggestive of 
defendant's  guilt, and jury was instructed to 
disregard it. 
[7] Criminal Law � 784( 1)  
1 10k784(1) Most Cited Cases 
Instruction on circumstantial evidence was not 

required in murder prosecution. 
[8] Criminal Law � 396(2) 

l 10k396(2) Most Cited Cases 
Rule of completeness did not require defendant to 

show how she was prejudiced by state's introduction 
of partial portions of taped statements before state 
could be required to play statements in their entirety 
in murder prosecution; correct standard was 
whether, in interest of fairness, remaining portions 
of statement should have been contemporaneously 
provided to jury. West's F.S.A. § 90. 108. 
[9] Criminal Law � 396(2) 
1 10k396(2) Most Cited Cases 
Purpose of rule of completeness is to avoid 

potential for creating misleading impressions by 
taking statements out of context; under this 
provision, once party opens the door by introducing 
part of statement, opposing party is entitled to 
contemporaneously bring out remainder of statement 
in interest of fairness. West's F.S.A. § 90. 108. 
(10] Criminal Law � 396(2) 

l 10k396(2) Most Cited Cases 
Under statute setting forth rule of completeness, 

parties may seek introduction of other statements 
when those statements in fairness ought to be 
considered contemporaneously with introduction of 
partial statements; such fairness determination falls 
within discretion of trial judge. West's F.S.A. § 
90. 108. 
( 1 1] Criminal Law � 1 169. 1(7) 
1 10kl l 69. 1(7) Most Cited Cases 
Erroneously allowing selected portions of taped 

statements to be played to jury over defense 
counsel's objection because defense counsel was 
unable to establish how defendant would be 
prejudiced by introduction of partial statements was 
harmless in murder prosecution, where statements 
introduced by state were only finite portion of 
extensive record, and defendant did not seek to 
introduce redacted portions in her case-in-chief, 
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even though trial judge specifically stated that she 
could do so. West's F.S.A. § 90. 108. 
[12] Criminal Law ®:::> 641 .5(3) 

l 10k64 1 . 5(3) Most Cited Cases 
[ 12] Criminal Law ®:::> 641 .5(4) 
1 10k641 .5(4) Most Cited Cases 
Defendant who agreed to dual representation by 

attorneys who also represented her son was not 
entitled to discharge counsel after jury recommended 
death in capital murder case, where defendant failed 
to show how she had been prejudiced by continuing 
representation by same counsel, and trial judge 
found there was no existing conflict of interest and 
that defendant's claims of ineffective assistance of 
counsel were meritless. U .S .C.A. Const.Amend. 6. 
[ 13] Criminal Law ®:::> 641 .5(.5) 

1 10k64 1 . 5(.5) Most Cited Cases 
Actual conflict of interest that adversely affects 

counsel's performance violates Sixth Amendment. 
U.S.C.A. Const.Amend. 6.  
[14] Criminal Law ®:::> 641 .5(7) 

l 10k641 .5(7) Most Cited Cases 
Defendant's fundamental right to conflict-free 

counsel could be waived. U .S.C.A. Const.Amend; 
6. 
[15] Criminal Law ®:::> 641 .5(7) 

l 10k641 .  5(7) Most Cited Cases 
For waiver of conflict-free counsel to be valid, 

record must show that defendant was aware of . ·· 
conflict of interest, that defendant realized conflict 
could affect defense, and that defendant knew of 
right to obtain other counsel . U .S.C.A.

· 

Const.Amend. 6. 
[16] Criminal Law ®:::> 64 1 .5(5) 
1 10k641 .5(5) Most Cited Cases 

(Formerly 1 10k641 . 5(.5)) 
It is trial court's duty to ensure that defendant fully . · · 

understands adverse consequences counsel 's conflict ·. · 
of interest may impose. U .S .C.A. Const.Amend. 6. 
[ 17] Criminal Law ®:::> 641 .5(5) 
1 10k64 1 .5(5) Most Cited Cases 
Trial judge met burden of assuring that defendant's 

waiver of conflict-free counsel was made 
voluntarily, knowingly and intelligently in capital 
murder prosecution, where trial judge specifically 
advised defendant of possible conflict of interest that 
could arise from counsel's dual representation of 
both defendant and her son, and then extensively 
questioned defendant to determine whether she 
understood potential for conflict and her right to 
obtain other counsel. U.S.C.A. Const.Amend. 6. 
[ 18] Criminal Law ®:::> 641 . 10(2) 
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1 1  Ok64 l . 10(2) Most Cited Cases 
Defendant had no right to have different counsel 

appointed in capital murder case after trial judge 
found no existing conflict of interest. U.S .C.A. 
Const.Amend. 6. 
[ 1 9] Criminal Law <P 855(8) 

1 10k855(8) Most Cited Cases 
Jury was not tainted in capital murder case after it 

convicted defendant but before penalty phase 
proceeding began, when person who was 
unconnected to case approached three jurors in 
courthouse parking lot and threatened to blow up a 
juror's car, even if trial judge improperly inquired 
as to whether jurors were prejudiced by incident; 
jurors saw no nexus between defendant and threat, 
and incident did not expose them to any non-record 
information that was prejudicial. 
[20] Criminal Law <P 868 

l 1 0k868 Most Cited Cases 
Trial court conducted proper inquiry in capital 

murder case after one of the jurors alleged that 
numerous improprieties occurred during trial, where 
judge questioned jurors in objective manner, asking 
questions only about any overt acts that might have 
prejudicially affected jurors in reaching their 
verdict. 
[21 ]  Criminal Law <P 404.65 

l 1 0k404.65 Most Cited Cases 
Bullets which defendant allegedly found at a 

residence and turned over to police were admissible 
in capital murder prosecution as evidence of desire 
to evade prosecution, where defendant told police 
she took bullets out of fence at her home after she 
reported drive-by shooting, and state introduced 
bullets and testimony of fireanns expert that bullets 
had never been fired to show that defendant had 
attempted to misdirect police investigation away 
from her. 
[22] Criminal Law <P 394.3 

1 10k394.3 Most Cited Cases 
[22] Criminal Law <P 700(1 )  

1 10k700(1 )  Most Cited Cases 
Even if state acted improperly in intercepting 

conversation defendant had with her son in holding 
cell while they were both incarcerated, proper 
remedy would have been for trial judge to suppress 
evidence obtained as result of misconduct, rather 
than to dismiss indictment. 
[23] Criminal Law � 700(1 )  

1 10k700(1 )  Most Cited Cases 
State did not act improperly when it intercepted and 

recorded conversation defendant had with her son in 
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a holding cell while they were both incarcerated 
there, where defendant had not asked to speak to her 
son privately. 
[24] Constitutional Law <P 257 .5 

92k257 .5 Most Cited Cases 
[24] Criminal Law <P 700(1 )  

1 10k700(1 )  Most Cited Cases 
State's interception of defendant's conversation 

with her son while they were both incarcerated in 
holding cell was not so egregious as to warrant 
dismissal of indictment due to violation of Florida's 
due process clause. West's F.S.A. Const. Art. 1 ,  § 
9. 
[25] Criminal Law � 338(4) 

1 10k338(4) Most Cited Cases 
Trial court did not abuse its discretion in capital 

murder case when it excluded testimony of 
investigator regarding "bugging" of defendant's cell, 
offered to show police would go to great lengths to 
prove defendant's guilt. 
[26] Criminal Law <P 126(2) 
1 10k126(2) Most Cited Cases 
Pretrial publicity did not require change of venue in 

capital murder case, where, although many 
prospective jurors had read or heard media reports 
about murder, extensive questioning of those jurors 
by judge and attorneys for both sides reflected that 
their knowledge of incident was not such that it 
caused them to form any prejudicial, preconceived , 
opinions about case. 
[27] Homicide <P 1 139 

203kl 139 Most Cited Cases 
(Formerly 203k253(1)) 

Evidence that defendant planned and directed 
murder of her husband, identified her son as the 
gunman, and directed disposal of murder weapon 
was sufficient to support capital murder conviction. 
[28] Criminal Law � 427(5) 

1 10k427(5) Most Cited Cases 
Evidence that defendant's calculated plan to murder 

her husband involved conspiratorial association with 
her son was sufficient to establish existence of ··· · 
conspiracy necessary to make son's hearsay ' 
statements admissible in capital murder case under 
coconspirator hearsay exception. West's F.S.A. § 
90.803(18)(e). 
[29] Sentencing and Punishment � 1660 

350Hk1660 Most Cited Cases 
(Formerly 203k357(10)) 

Findings that murder was cold, calculated and 
premeditated and committed for financial gain, as · · 
aggravating circumstances in capital murder case, 
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were not duplicative, where financial gain 
aggravating circumstance was based on evidence that 
defendant killed her husband to collect life 
insurance, while cold, calculated and premeditated 
aggravating circumstance was based on evidence that 
she meticulously staged her husband's murder to 
look as though it were committed during robbery. 
[30] Sentencing and Punishment Q;;:::> 1655 

350Hkl655 Most Cited Cases 
(Formerly 203k356) 

Death penalty imposed on defendant convicted of 
first-degree murder for conspiring to kill her 
husband was not disproportionate sentence, even 
though two of state's key witnesses were not 
prosecuted despite their involvement in crime, 
where defendant was dominating force behind 
murder and was more culpable than state's 
witnesses. 
[3 1]  Criminal Law Q;;:::> 1 134(2) 

1 10k1 134(2) Most Cited Cases 
[3 1]  Sentencing and Punishment Q;;:::> 56 

350Hk56 Most Cited Cases 
(Formerly 1 10k983) 

When codefendant or coconspirator is equally 
culpable or more culpable than defendant, disparate 
treatment of codefendant may render defendant's 
punishment disproportionate; thus, equally or more 
culpable defendant's sentence is relevant to 
proportionality analysis. 
[32] Sentencing and Punishment Q;;:::> 56 

350Hk56 Most Cited Cases 
(Formerly 1 10k983) 

Disparate treatment of codefendant is justified when 
defendant is more culpable participant in crime. 
[33] Sentencing and Punishment Q;;:::> 1788(6) 

350Hkl 788(6) Most Cited Cases 
(Formerly l 10k1 134(2)) 

Acquittal of defendant's  son, who allegedly acted as 
triggerman in murder of defendant's husband, was 
irrelevant to determination of whether defendant's 
death sentence was disproportionate, since he was 
exonerated of any culpability. 
[34] Sentencing and Punishment Q;;:::> 1789(3) 

350Hkl 789(3) Most Cited Cases 
(Formerly 203k325) 

Issue of whether standard jury instruction on cold, 
calculated, premeditated aggravating circumstance 
was unconstitutionally vague in capital murder case 
was not preserved for review, absent specific 
objection at trial . 
[35] Sentencing and Punishment � 1789(9) 

350Hkl 789(9) Most Cited Cases 
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(Formerly 203k340(1)) 
Giving of unconstitutionally vague cold, calculated 

and premeditated aggravating circumstance 
instruction was harmless error in capital murder 
case, where facts of murder established that murder, 
involving staged shooting of defendant's husband, 
was cold, calculated and premeditated under any 
defmition. 
*398 James B. Gibson, Public Defender and 

Christopher S .  Quarles, Assistant Public Defender, 
Daytona Beach, for Appellant. 

Robert A. Butterworth, Attorney General and 
Gypsy Bailey, Assistant Attorney General, 
Tallahassee, for Appellee. 

PER CURIAM. 

Virginia Gail Larzelere appeals her conviction of 
first-degree murder and the trial court's imposition 
of the death penalty. We have jurisdiction. Art. 
V, § 3(b)(l) ,  Fla. Const. For the reasons 
expressed, we affirm the conviction and sentence. 

The appellant was married to Norman Larzelere · 
(the victim), a dentist, and she worked as the office 
manager for his dentistry practice. On March 8,  
199 1 ,  at approximately one o'clock in the afternoon, 
a masked gunman came into the victim's dental 
office, chased the victim, shot him with a shotgun, 
and fled. The victim died within a short time after 
being shot. At the time of the shooting, a dental 
assistant, a patient, and the appellant were in the 
office. 

The appellant and her adult son, Jason Larzelere, 
[FNI] were charged with the victim's murder. The 
State's theory was that the appellant and Jason 
conspired to kill the victim to obtain approximately 
$2 million in life insurance and $1  million in assets. 
Jason and the appellant were tried separately. The 
appellant was tried first. 

FNl. Jason Larzelere was adopted by the victim .· , . 
after he and the appellant were married. 

The State presented the following evidence at the · . 
appellant's trial . Two men testified that they had 
affairs with the appellant during her marriage to the 
victim and that the appellant asked them to help her 
have her husband killed. Two other witnesses, 
Kristen Palmieri and Steven Heidie, were given 
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immunity and testified to a number of incriminating 
actions and statements made by the appellant and 
Jason regarding the murder. Specifically, their 
statements reflected that the night before the murder 
the appellant sent Jason to a storage unit to pick up 
documents, which included the victim's will and life 
insurance policies; that the appellant told Jason 
after the murder, "Don't worry, you'll get your 
$200,000 for taking care of business" ;  that the 
appellant told both witnesses that Jason was the 
gunman and that he "screwed up . .  . he was 
supposed to be there at 1 2:30, but he was a half 
hour late, so [the dental assistant] and a patient were 
there. That's why I had to fake a robbery." ;  that 
the appellant directed the two witnesses to dispose 
of a shotgun and a . 45 handgun by having them 
encase the guns in . concrete and dump them into a 
creek; and, that, in the days following the murder, 
Jason and the appellant reenacted the murder, with 
Jason playing the role of the gunman and the 
appellant playing the role of the victim. With 
Heidie's assistance, police recovered the guns from 
the creek but were unable to conclusively determine 
whether the shotgun was the murder weapon. 

Additional testimony reflected that the appellant 
gave several conflicting versions of the murder to 
police, with differing descriptions of the gunman 
and the vehicle in which he left. The patient who 
was present at the time of the murder heard the 
victim call out just after he was shot, "Jason, is that 
you?" 

*399 It was further established that over the six
year period preceding the murder, the appellant 
obtained seven different life insurance policies on 
the victim and that within the six months preeeding 
his death, the appellant doubled the total amount 
payable on his life from over $ 1  million to over $2 
million. Although the victim assisted in obtaining 
these policies, it was shown that the appellant was 
the dominant motivator in securing the policies. In 
addition, evidence was introduced to show that the 
appellant gave false information and made false 
statements to obtain the policies (in securing the 
policies she falsely represented to several insurance 
agents that pre-existing policies had been cancelled, 
did not exist, or were being replaced by the new 
policy). Further, soon after the victim's death, the 
appellant filed a fraudulent will, which left the 
victim's entire estate to the appellant. The 
fraudulent will was prepared on the same date one of 

Page 5 

the largest insurance policies on the victim's life 
became effective. 

In her defense, the appellant presented evidence in 
an attempt to show that her inconsistent versions of 
the murder were due to her state of mind due to the 
distress of having just lost her husband; that the 
victim assisted in obtaining all of the insurance 
policies; that the appellant's lovers did not think 
she was serious about having her husband killed; 
that Heidie and Palmieri were not believable and 
perjured themselves; and that Heidie and Palmieri 
were unable to obtain incriminating statements from 
the appellant after they had been requested to do so 
by police. 

The jury found the appellant guilty as charged. 

No evidence was presented by either side at the 
penalty phase proceeding. The jury recommended: 
death by a seven-to-five vote. In his sentencing 
order, the trial judge found the following two 
factors in aggravation: cold, calculated, and 
premeditated and committed for financial gain. He 
found no statutory mitigating factors, but he did find 
the following nonstatutory mitigating factors: 
ability to adjust and conform to imprisonment 
(marginal weight) ; and the appellant was not the . 
shooter (insignificant weight due to fact tha(. '.·' 
appellant was · the mastermind behind the killing). · · 
Finding that the two aggravating factors outweighed, · 
the relatively minor mitigating evidence, the trial .· ' 
judge sentenced the appellant to death. 

Following the appellant's trial, Jason was tried and 
acquitted of all charges. 

GUILT PHASE 

[ l ]  Appellant raises twelve issues regarding her ., ;·, . . .  
conviction phase proceeding. First, she contends · · 
that the trial judge improperly limited her 
impeachment of Stephen Heidie, one of the State's 
key witnesses. Appellant attempted to introduce 
the testimony of two witnesses who would have 
testified as to Heidie's unsavory reputation for truth 
and veracity. After hearing the proffered testimony 
of the witnesses, however, the trial judge excluded 
this testimony on the grounds that the witnesses' 
knowledge of Heidie was too limited and that the 
community from which their knowledge arose was · 
too small to establish sufficient reliability. 
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Appellant argues that these were the only witnesses 
who could testify concerning Heidie's reputation for 
truthfulness given his limited exposure to others in 
the months preceding the murder and that the failure 
to allow this testimony deprived the appellant of a 
fair trial . 

[2][3][4] Under section 90.609, Florida Statutes 
( 1 991),  a party may attack the credibility of a person 
by introducing character evidence in the form of 
reputation provided that the evidence relates only to 
the person's reputation for truthfulness. Section 
90.405 governs the type of evidence that may be 
used to prove reputation. As a predicate to the 
introduction of such evidence, a foundation must be 
laid to prove that the witness testifying as to 
reputation is aware of the person's general 
reputation for truthfulness in the community. 
Charles W. Ehrhardt, Florida Evidence § 405 . 1  
( 1 995 ed). Essentially, it must be established that 
the community from which the reputation testimony 
is drawn is sufficiently broad to provide the witness 
with adequate knowledge to give a reliable 
assessment. This assessment must be based on 
more than "mere personal opinion, fleeting 
encounters, or rumor. " Rogers *400 v. State, 5 1 1  
So.2d 526, 530 (Fla. 1987), cert. denied, 484 U.S. 
1020, 108 S.Ct. 733 ,  98 L.Ed.2d 68 1 (1988). 
Further, reputation evidence " must be based on 
discussions among a broad group of people so that it 
accurately reflects the person' s  character, rather than 
the biased opinions or comments of . . . a narrow 
segment of the community. "  Ehrhardt, supra, § 
405 . 1  at 197 (footnote omitted). 

In this case, the proffered · testimony of the two 
proposed witnesses indicated that they both knew 
Heidie from a very limited community segment and 
for a very limited period of time. They both knew 
Heidie through a small number of individuals from 
his association at gay bars . Moreover, each of the 
witnesses had known Heidie for less than four 
months before the murder occurred. After 
reviewing the proffered testimony, the trial judge 
declined to admit this reputation evidence based on 
the limited amount of time the witnesses had known 
Heidie, the limited number of people from whom 
this reputation evidence was gathered, the extremely 
narrow section of the community from which the 
witnesses knew Heidie, and the fact that the 
testimony would be based largely on personal 
opinion and rumor. Under these circumstances, we 
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cannot say that the trial judge abused his discretion 
in refusing to admit this testimony. See Heath v. 
State, 648 So .2d 660 (Fla. 1 994) (trial court has 
wide discretion in ruling on the admissibility of 
evidence and its rulings will not be disturbed absent 
an abuse of discretion), cert. denied, 5 15 U.S.  
1 162, 1 15 S.Ct. 261 8 ,  1 32 L.Ed.2d 860 (1995); 
Welty v. State, 402 So.2d 1 1 59 (Fla . 1 98 1 )  (same); 
Wisinski v. State, 508 So.2d 504 (Fla. 4th DCA) 
(trial court did not abuse its discretion in refusing to 
admit reputation testimony given the small number 
of people, the limited cross-section, and the 
relatively short period of time on which the 
reputation testimony was based), review denied, 5 1 8  
So.2d 1279_ (Fla. 1 987); Gamble v. State, 492 So.2d 
1 1 32 (Fla. 5th DCA 1 986) (trial judge has wide 
discretion in admitting or excluding reputation 
testimony; one learns of another's general 
reputation in a community over a period of time and 
through miscellaneous contact with many people). . ·.; : 
[5] Even were we to find that the trial judge abused 

his discretion in excluding this testimony, we would 
find such error to be harmless. Defense counsel 
conducted an extensive cross-examination of Heidie 
and impeached him with evidence that he had an 
illegal identification card, had a pending DUI 
charge, had committed perjury, and had lied to 
police. The State even conceded to the jury that 
Heidie probably had not testified truthfully as to the 
full extent of his involvement in this crime. 
Consequently, we find beyond a reasonable doubt. : . 
that the exclusion of this evidence did not have an 
effect on the outcome of the jury's verdict. State v. · .  
DiGuilio, 491 So.2d 1 129 (Fla. 1986). 

[6] In her next issue, appellant argues that the trial 
judge erroneously denied her motion for mistrial , 
which was based on Kristen Palmieri' s statement 
that Jason had used cocaine in her presence. The 
record reveals that, before Palmieri testified, the 
State stipulated that evidence regarding Jason's 
purported drug use was inadmissible. As a result, : 
Palmieri was instructed to avoid mentioning this

· 

subject. During her testimony, however, she 
inadvertently made the following statement in 
discussing the victim's funeral : " [A]s I was getting 
dressed downstairs, Jason proceeded to come 
downstairs and do coke in the tanning room in front 
of me. " Defense counsel immediately moved for a 
mistrial . The trial judge denied the motion but 
struck the offensive testimony and instructed the · 
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jury to disregard it. According to appellant, the 
motion should have been granted because the 
introduction of testimony that the appellant's son 
and co-conspirator was snorting cocaine prior to the 
victim's funeral could not have been disregarded by 
the jury and because it implicated the appellant 
based on "guilt by association. " We disagree. 
This statement was not solicited by the State, was 
apparently inadvertent on the part of the witness, 
and was in no way suggestive of the appellant's 
guilt. Even though the State's theory was that the 
appellant and Jason committed this crime together, 
the appellant was portrayed as the orchestrator of the 
crime and no reference was made to any drug use on 
her part. We find that this brief reference to 
Jason's drug use *401 was insufficient to warrant a 
mistrial given its limited nature and the trial court's 
curative instructions. q. Craig v. State, 5 1 0  So.2d 
857, 865 (Fla. 1 987) ("We are not persuaded that 
any prejudice flowed from the evidence of illegal 
drug use when there was ample direct evidence of 
appellant's guilt . . .  of first-degree murder. "), cert. 
denied, 484 U.S. 1020, 108 S.Ct. 732, 98 L.Ed.2d 
680 (1988) . 

[7] Appellant also asserts that the trial judge erred 
in refusing to specially instruct the jury. The 
appellant asked the judge to instruct the jury that the 
jury should consider the witnesses' interest in the 
outcome of the case; that the fact one party called 
more witnesses and introduced more evidence 
should not necessarily result in a verdict for that 
side; that the testimony of police officers should not 
be given more or less weight than the testimony of 
other witnesses; and that accomplice testimony 
must be scrutinized with great care. The appellant 
also requested that the jury be given the former 
standard jury instruction on circumstantial evidence. 
The trial judge refused to give these instructions. 
Although the appellant concedes that most of these 
instructions are covered in the standard jury 
instructions, she asserts that the requested 
instructions were warranted because they would 
have offered a more thorough and accurate 
explanation of the applicable law. Further, she 
asserts that the requested instructions on 
circumstantial evidence and credibility of the police 
are not covered by the standard instructions and that 
the failure to give her requested instructions 
deprived her of due process. 

As conceded by the appellant, all but two of the 
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requested instructions are covered by the standard 
jury instructions . We find that the standard 
instructions provide adequate guidance in this 
regard. As to the other two instructions, we note 
that the appellant withdrew her requested instruction 
regarding the credibility of police, and we find her 
requested instruction on circumstantial evidence was 
properly denied. In 198 1 ,  this Court eliminated the 
circumstantial evidence instruction from the standard 
instructions. See In re Use by Trial Courts of Std. 
Jury Instr. in Crim. Cases, 43 1 So.2d 594 (Fla.), 
modified, 43 1 So.2d 599 (Fla. 1981). In 
eliminating this instruction, we did state that judges 
could continue to use the instruction if, in their 
discretion, they felt it was appropriate. 
Nevertheless, we concluded that "the giving of the 
. . . instructions on reasonable doubt and burden of 
proof . . . renders an instruction on circumstantial
evidence unnecessary. "  Id. at 595 . 

[8] Next, appellant contends that the trial judge 
erred in admitting selected portions of taped 
statements and in refusing appellant's request to 
introduce the complete statements. At trial , the 
State introduced selected portions of taped 
statements the appellant and Jason made to police. 
Defense counsel objected to the introduction of this 
evidence and requested, under the "doctrine of 
completeness "  and section 90 . 108 ,  Florida Statutes_ 
( 1991) ,  that the entire tapes be introduced. The'- '< 
judge refused to allow the statements to be played in 
their entirety during the State's  case-in-chief on the 
ground that the defense had not established prejudice 
by the partial introduction of the tapes at that time. 
The judge stated that the defense could introduce the 
tapes in their entirety during its case-in-chief. The 
appellant argues that a showing of prejudice is not 
required, that section 90. 108 allows an adverse 
party to require the contemporaneous introduction 
of the entire taped statements, and that the failure of 
the court to allow this testimony deprived appellant' 
of a fair trial. 

[9][10] Section 90. 108, Florida Statutes (1991), 
provides in pertinent part: 
When a writing or recorded statement or part 
thereof is introduced by a party, an adverse party 
may require him at that time to introduce any other 
part or any other writing or recorded statement that 
in fairness ought to be considered 
contemporaneously. 
This rule is known as the "rule of completeness; " 
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and its purpose is to avoid the potential for creating 
misleading impressions by taking statements out of 
context. Ehrhardt, supra, § 1 08. 1 .  Under this 
provision, once a party " opens the door" by 
introducing part of a statement, the opposing party 
is entitled to contemporaneously bring out the 
remainder *402 of the statement in the interest of 
fairness. Long v. State, 610 So.2d 1276 (Fla. 1992). 
This right, however, is not absolute. For instance, 
in Correll v. State, 523 So.2d 562, 566 (Fla.), cert 
denied, 488 U.S.  871 , 1 09 S.Ct. 183,  102 L.Ed.2d 
1 52 (1988), we stated: 
Ordinarily, a defendant's statement should be 
introduced into evidence in its entirety, absent 
totally extraneous matters. However, the trial 
court here concluded that the matters contained in 
the last portion of Correll '  s statement were 
irrelevant. We cannot say that the judge abused 
his discretion in so ruling, particularly since he 
made it clear that Correll was at liberty to introduce 
the redacted portion himself. Even Correll must 
not have believed that the redacted portion was of 
great significance because he did not seek to 
introduce it in his case-in-chief, even though he 
presented several witnesses in his defense. 
See also Mulford v. State, 4 1 6  So.2d 1 199, 1201 

(Fla. 4th DCA 1982) (section 90. 108 gives parties 
"only a qualified right to seek the admission" of an 
entire statement) (emphasis added) ; Ehrhardt, 
supra, § 108 . 1  at 35 ( "Under . . .  section 90.108, the 
remainder to the document or writing is not 
automatically admissible when requested or offered 
by the adverse party. ") .  Under a plain reading of the 
statute, parties may seek the introduction of other 
statements when those statements "in fairness ought 
to be considered contemporaneously" with the 
introduction of the partial statement. § 90. 108, 
Fla.Stat. Such a fairness determination falls within 
the discretion of the trial judge. Correll (trial judge 
did not abuse his discretion in holding matters 
irrelevant). 

[1 1]  In this case, the State asked to introduce only 
selected portions of the statements made by the 
appellant and Jason, contending that the remaining 
portions of the statements were not relevant. The 
trial judge allowed the selected portions to be played 
over defense counsel 's objection because defense 
counsel was unable to establish how the appellant 
would be prejudiced by the introduction of the 
partial statements. The trial judge ruled, however, 
that the defense could introduce the remaining 
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portions of the statements during its case-in-chief. 
We find that the trial judge erred in requiring the 
defense to show prejudice. As indicated above, the 
correct standard is whether, in the interest of 
fairness, the remaining portions of the statements 
should have been contemporaneously provided to 
the jury. After a full reading of the record, 
however, we find this error to be harmless because 
there is no reasonable probability that exclusion of 
the redacted statements affected the outcome of the 
jury's verdict. State v. DiGuilio, 491 So.2d 1 129 
(Fla. 1 986). The statements introduced by the State 
constituted only a finite portion of the extensive 
record in this case. Moreover, as we found in 
Correll, even the appellant must not have believed 
that the redacted portions of the statements were of 
great significance because she did not seek to 
introduce them in her case-in-chief even though the 
trial judge specifically stated that she could do so 
and even though she produced a number of 
witnesses. 

[12] In her fifth claim, the appellant maintains that 
the trial judge improperly denied her motion to 
discharge counsel and various other motions 
connected to that request. Appellant was 
represented by two attorneys, John Wilkins and 
John Howes. Both of these attorneys also 
represented Jason. The record reflects that both the-,), · 
trial judge and the State were concerned with the 
conflict of interest that might occur as a result of. ;:, ;; 
this dual representation. As a result, the trial judge · 
extensively advised and questioned appellant about 
the potential for conflict in this dual representation, 
after which the trial judge made a specific finding 
that appellant knowingly and intelligently waived 
the right to raise any apparent or possible conflicts. 

After the jury recommended a sentence of death but 
before the trial judge imposed sentence, appellant _ 
filed a pro se motion for a new trial alleging that the 
trial judge erred in accepting her waiver of conflict-. 
free counsel. She also raised a number of 
substantive issues regarding alleged errors at trial 
and ineffective assistance of counsel . Thereafter, 
the judge conducted a hearing on the motion in 
which he questioned both appellant and her counsel . 
At the hearing, appellant requested a continuance 
asserting that she *403 needed to bring in F. Lee 
Bailey and others to support her motion. The trial 
judge denied the motion for continuance, ruling that 
appellant had to state the grounds to support the 
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motion at the instant hearing . Appellant stated she 
would rely on her motion. The judge then denied 
the motion to discharge, finding there had been no 
showing of ineffective assistance or conflict that 
would warrant discharging appellant's counsel . He 
offered appellant the opportunity to represent 
herself, which she declined. Thereafter, Wilkins 
asked to be discharged, which request the trial judge 
also denied . 

[13][14] [ 1 5][16] An actual conflict of interest that 
adversely affects counsel ' s  performance violates the 
Sixth Amendment of the United States Constitution. 
Barclay v. Wainwright, 444 So.2d 956 (Fla. 1984). 
Nevertheless, a defendant's fundamental right to 
conflict-free counsel can be waived. United States 
v. Rodriguez, 982 F.2d 474 (11th Cir.), cert. 
denied, 5 1 0  U.S.  901 ,  1 14 S.Ct.  275 , 126 L.Ed.2d 
226 (1993);  Woseley v. State, 590 So.2d 979 (Fla. 
1 st DCA 1 991).  For a waiver to be valid, the 
record must show that the defendant was aware of 
the conflict of interest, that the defendant realized 
the conflict could affect the defense, and that the 
defendant knew of the right to obtain other counsel . 
982 F.2d 474 at 477. It is the trial court's duty to 
ensure that a defendant fully understands the adverse 
consequences a conflict may impose. Winokur v. 
State, 605 So.2d 100 (Fla. 4th DCA 1 992), review 
denied, 617 So.2d 322 (Fla. 1 993) . 

[ 1 7] [ 1 8] In this case, the trial judge specifically 
advised appellant of the possible conflict of interest 
that could arise from the dual representation. He 
then extensively questioned her to determine 
whether she understood the potential for conflict and 
her right to obtain other counsel . Clearly, on this 
record the trial judge met the burden of assuring that 
appellant's waiver was made voluntarily, 
knowingly, and intelligently. Once the jury 
recommended death, however, appellant chose to 
revoke this waiver and wanted new counsel. At 
that point in the proceedings, the trial judge found 
that no conflict of interest or other basis existed to 
warrant removal of counsel. Under these 
circumstances, we find that the trial judge properly 
denied the motions to discharge counsel . First, 
appellant has failed to show how she was prejudiced 
by the continued representation. See, e.g., Roberts 
v. State, 513 So.2d 964 (Fla. 2d DCA 1 991) (once 
defendant voluntarily chooses to proceed with dual 
representation, defendant must show prejudice in the 
form of actual conflict to succeed in a subsequent 
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claim for ineffective assistance of counsel); Morgan 
v. State, 550 So.2d 151  (Fla. 3d DCA 1989). 
Second, appellant had no right to have different 
counsel appointed after the trial judge found no 
existing conflict of interest.  Hardwick v. State, 521 
So.2d 107 1  (Fla.) (no constitutional right exists to 
obtain different court appointed counsel), cert. 
denied, 488 U.S.  871 ,  109 S.Ct. 185,  102 L.Ed.2d 
154 (1988). Additionally, the trial judge conducted 
a proper Nelson inquiry in the face of appellant's 
assertions of ineffective assistance of counsel by 
allowing appellant to state her reasons for her claims 
on the record, by questioning counsel regarding 
those assertions, and by specifically finding that the 
claims were meritless and that counsel was 
competent as to those assertions. Hardwick; Nelson 
v. State, 274 So.2d 256 (Fla. 4th DCA 1 973). 
Consequently, we find this claim to be without · . . 
merit. 

[19] Sixth, appellant claims that the trial judge 
erred in failing to grant her motion for new trial, 
which was based on allegations that the jury had 
been contaminated by extrajudicial information . . 
After the jury convicted the appellant (but before the 
penalty phase proceeding began), a female, who was 
unconnected to this case, approached three jurors in 
the courthouse parking lot and threatened to blow up 
a juror's car. After the incident was reported to the 
trial judge, he questioned the jurors individually in 
the pre8ence of counsel for the State and the 
appellant to determine whether the jurors were 
prejudiced by the incident. After ascertaining the 
facts, the trial judge asked the jurors whether they 
thought that the appellant was in any way 
responsible for the incident. Each of the jurors 
responded in the negative. The judge also asked the 
jurors whether the incident affected their ability to 
*404 serve as impartial jurors, to which they also 
responded in the negative. The appellant moved for - ; :, 
a new guilt phase based on contamination of the jury 
and moved for a mistrial of the penalty phase on the 
same grounds. The trial judge denied the motions, 
finding that this incident did not prejudice or taint 
the jury and that the jurors could remain impartial. 

The incident occurred after the completion of the 
guilt phase. Consequently. it in no way affected 
the jury's verdict as to appellant's conviction. As 
to the penalty phase, the judge determined, after 
inquiry, that the incident did not prejudice the jury 
in any way and that the jurors could remain 
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impartial. Because this incident occurred after the 
conviction phase but before the penalty phase, the 
test for determining whether a new jury for the 
penalty phase was warranted is somewhat 
comparable to those cases involving pretrial 
publicity wherein a determination must be made as 
to whether a juror can be fair and impartial despite 
the pretrial publicity. q. Provenzano v. State, 497 
So.2d 1 177 (Fla . 1 986) (test for determining 
prejudice from pretrial publicity is whether publicity 
caused any accompanying prejudice, bias, or 
preconceived opinions about case), cen. denied, 48 1 
U.S.  1024, 1 07 S.Ct. 1912, 95 L.Ed.2d 5 1 8  (1987). 
Nonetheless, because the conviction and penalty 
phase proceedings of a death penalty case are so 
intertwined, [FN2] the problem presented is more 
akin to those cases involving juror contamination or 
misconduct during the course of the proceedings. 
While it is appropriate to inquire into the thought 
processes of a juror in the first instance, it is 
inappropriate to do so in the latter. See, e.g. , State 
v. Hamilton, 574 So . 2d 124 (Fla. 1991) 
(inappropriate for judge to inquire into jurors' 
thought processes as to whether presence of 
materials in jury room was prejudicial) . Under the 
unique circumstances of this case, however, we find 
that the trial judge properly -determined that the jury 
had not been tainted by the incident even if the trial 
judge improperly inquired as to whether the jurors 
were prejudiced by this incident. The jurors saw 
no nexus between the defendant and the threat, and 
the incident did not expose them to any non-record 
information that was prejudicial . Consequently, we 
find that no reasonable possibility exists that the 
incident affected the jury's verdict. McKinney v. 
State, 579 So.2d 80 (Fla. 1 991)  (prejudice exists 
where there is a reasonable possibility that the 
contact affected the jury's verdict). 

FN2. In this case, for example, neither side 

presented any evidence in the penalty phase 

proceeding, relying instead on the evidence 

presented in the conviction phase proceeding. 

[20] In a similar claim, appellant asserts that she is 
entitled to a new trial based on juror misconduct. 
After the completion of the penalty phase, one of the 
jurors (Juror Kelley) participated in an interview 
with a writer in which she alleged that numerous 
improprieties occurred during the trial. [FN3] 
Based on these allegations of juror misconduct, the 
appellant moved for a new trial . The trial judge 
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then interviewed Juror Kelley, as well as all of the 
other jurors. After conducting the interviews, the 
trial judge denied the motion. In an extremely 
detailed, well-reasoned order, the trial judge found 
that Juror Kelley's testimony was internally 
inconsistent, was unreliable, conflicted with the 
testimony of the other eleven jurors, was based on 
speculation and confusion, and exhibited bias and 
partiality. We find that the trial judge properly 
denied the motion after finding that Juror Kelley's 
allegations were without merit. [FN4] 

FN3. She asserted that jurors discussed evidence 

.before deliberations; that several jurors concluded 

the appellant was guilty during the first week of the 

four week trial; that one juror revealed infonnation 

regarding Jason and a plea bargain; that several 

jurors perjured themselves about the parking lot 

incident; that, contrary to court order, several jurors 

read media accounts of the case; and that she 

herself was misled and pressured into finding the 

appellant guilty. 

FN4. Appellant also contends that the trial judge 

erroneously inquired into the thought processes of 

the jurors in questioning them about Juror Kelley's 

assertions. The record reflects that the judge 

properly questioned the jurors in an objective 

manner, asking questions only about any overt acts 

that might have prejudicially affected the jurors in 

reaching their own verdict. 

[2 1] In her next claim, appellant asserts that the · ; 
trial judge erred in admitting bullets appellant found 
at her residence and turned *405 over to police. · 
Appellant contends the bullets were irrelevant and 
prejudicial . The record shows that appellant told 
the police she dug the bullets out of a fence at her 
home after she reported a drive-by shooting at her 
home. The State introduced the bullets to show that 
the appellant attempted to misdirect the police 
investigation away from her. At trial, a fuearms 
expert testified that the bullets had never been fired. 
We find that the trial judge properly admitted the 
bullets as "after the fact evidence" of a desire to . 
evade prosecution, which was relevant to the issue 
of guilt. Anderson v. State, 574 So.2d 87 (Fla.) 
(consciousness of guilt could be inferred from 
defendant's after-the-fact statements, and, thus, was 
relevant to the material issue of guilt), cert. denied, 
502 U.S.  834, 1 12 S.Ct. 1 14,  1 16 L.Ed.2d 83 
( 1991);  Straight v. State, 397 So.2d 903 (Fla.) 
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(after-the-fact evidence of a desire to evade 
prosecution is relevant to the consciousness of guilt, 
which may be inferred from such conduct), ce11. 
denied, 454 U.S.  1022, 102 S.Ct. 556, 70 L.Ed.2d 
4 18 (1981) .  

[22][23][24] Appellant also argues that the trial 
judge improperly denied her motion to dismiss the 
indictment, which was based on the claim that the 
State illegally intercepted a conversation she had 
with Jason in a holding cell. Because appellant had 
invoked her constitutional right to silence and was 
represented by counsel before the recording took 
place, she contends that the police acted wrongfully 
in recording the conversation, which, in tum, 
warrants dismissal · of the charges against her. 
Appellant acknowledges that a person loses much of 
the right to an expectation of privacy during 
incarceration. See, e.g., Hu.dson v. Palmer, 468 
U.S.  5 1 7, 528, 104 S.Ct. 3 1 94, 320 1 ,  82 L.Ed.2d 
393 (1984) (Fourth Amendment proscription against 
unreasonable searches does not apply within the 
confines of the prison cell) ; State v. McAdams, 559 
So.2d 601 (Fla. 5th DCA 1990) (recording of 
conversation between two defendants in police car 
after defendants had invoked constitutional rights 
not illegal). Appellant argues, however, that this 
case is distinguishable from those cases because here 
the State fostered the illusion of privacy in placing 
her and Jason in the cell together. See State v. 
Calhoun, 479 So.2d 241 (Fla. 4th DCA 1985) 
(fostering illusion of privacy when placing two 
individuals in holding cell after invocation of 
constitutional rights warranted suppression of 
recorded statements). Accordingly, appellant argues 
that the charges should be dismissed. We do not 
agree that the State acted wrongfully in recording 
the conversation between the appellant and Jason. 
Unlike the situation in Calhoun, appellant did not 
ask to speak to her son privately; they were simply 
placed in a cell together before a hearing. Further, 
even were we to find that misconduct occurred, we 
would still find that the trial judge properly denied 
the motion. Under the circumstances of this case, 
the proper remedy for such misconduct would have 
been for the trial judge to suppress the evidence 
obtained as a result of the misconduct rather than to 
dismiss the indictment. [FNS] In this case, both 
parties acknowledge that the recording of the 
conversation was worthless. Consequently, there 
was nothing to suppress . 
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FN5 . Contrary to appellant's assertions, the conduct 

at issue was not so egregious as to warrant dismissal 

due to a violation of Florida's due process clause. 

q. State v. Williams, 623 So.2d 462 (Fla. 1993) Oaw 

enforcement personnel's manufacturing of crack 

cocaine for use in sting operation was so egregious 

as to warrant dismissal of charges). 

[25] In a similar issue, appellant contends that the 
trial judge erroneously excluded the testimony of an 
investigator who was involved in the recording of 
this conversation. Defense counsel attempted to 
call the investigator to establish that the police 
would go to great lengths to prove appellant's guilt. 
The trial judge disallowed the questioning of the 
investigator regarding the "bugging" of appellant's 
cell , finding the testimony to be irrelevant and 
prejudicial . We find that the trial judge did not 
abuse his discretion in excluding this testimony. 

[26] In her tenth claim, appellant alleges that the 
trial judge erroneously denied her motion for change 
of venue, which she filed because of prejudicial 
pretrial publicity. The record indicates that 
appellant filed a motion for change of venue, that 
the trial judge took the motion under advisement, 
and that the *406 trial judge denied the motion after 
a jury was selected. After reviewing the record of 
the voir dire examination, we find that the trial 
judge properly denied the motion. Although many 
of the prospective jurors had read or heard media 
reports about the murder, the extensive questioning 
of those jurors by the trial judge and by the 
attorneys for both sides reflects that the jurors' 
knowledge of the incident was not such that it 
caused them to form any prejudicial, preconceived , · •  .. 
opinions about the case. Pietri v. State, 644 So.2d 
1347 (Fla. 1994), cen. denied, 5 1 5  U.S. 1 147, 1 15 .. 
S.Ct. 2588, 132 L.Ed.2d 836 (1995); Provenzano · 
(pretrial publicity is expected in certain cases, and, 
standing alone, does not necessitate a change of 
venue; the critical factor is the extent of the 
prejudice or lack of impartiality among potential 
jurors that may accompany the knowledge of the 
incident). 

[27] In her next claim, appellant argues that the · 
trial judge improperly denied her motion for 
judgment for acquittal because the evidence is 
legally insufficient to support the guilty verdict. 
According to appellant, the evidence is almost 
entirely circumstantial and failed to preclude the 
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reasonable possibility that the appellant was not 
involved in any way with her husband's murder. 
We find this claim to be totally without merit. The 
evidence introduced at trial reflected that the 
appellant planned and directed the murder, identified 
Jason as the gwnnan, and directed the disposal of 
the murder weapon. 

[28] In her final guilt phase claim, appellant argues 
that the trial judge improperly admitted a number of 
Jason's hearsay statements. The trial judge 
admitted the statements under section 90.803(18)(e), 
the co-conspirator hearsay exception. According to 
appellant, the trial judge erred in admitting these 
statements because the State failed to establish, 
using evidence independent of the hearsay 
statements, that a conspiracy existed between Jason · and the appellant. We find this claim to be without 
merit. The facts presented at trial established, 
independent of Jason's statements, that appellant's 
calculated plan to murder the victim involved the 
conspiratorial association of Jason. 

PENALTY PHASE 

[29] We tum now to the issues regarding the 
penalty phase proceeding. In her first claim, 
appellant contends that the trial judge erroneously 
found that the murder was both cold, calculated, and 
premeditated (CCP) and committed for financial 
gain. Appellant asserts that these two aggravating 
circumstances are duplicative because both are based 
on the fact that the appellant had her husband 
murdered in furtherance of her plan to receive life 
insurance proceeds. In making this argument, the 
appellant concedes that this Court has previously 
rejected a similar argument in other cases. See 
Fotopoulos v. State, 608 So.2d 784 (Fla. 1 992), 
cert. denied, 508 U.S. 924, 1 1 3 S.Ct. 2377, 124 
L.Ed.2d 282 (1993); Echols v. State, 484 So.2d 
568 (Fla. 1985) , cert. denied, 479 U.S. 87 1 ,  107 
S.Ct. 241 ,  93 L.Ed.2d 1 66 ( 1 986). She argues, 
however, that those cases were wrongly decided. 
We disagree. As we stated in those cases, the facts 
in a given case may support multiple aggravating 
factors provided the factors are not based on the 
same essential feature of the crime. In this case, 
the aggravating circumstance of committed for 
financial gain was based on the evidence that 
appellant killed her husband to collect life insurance; 
the factor of CCP was based on evidence that she 
meticulously staged her husband's murder to look as 
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though it were committed during a robbery. Under 
these circumstances, we do not find that the trial 
judge improperly duplicated these two aggravating 
factors. 

[30] [3 1 ] [32] Nor do we find the death penalty in 
this case to constitute a disproportionate sentence 
even though two of the State's key witnesses were 
apparently not prosecuted despite their involvement 
in this crime and even though Jason was acquitted. 
When a codefendant (or coconspirator) is equally as 
culpable or more culpable than the defendant, 
disparate treatment of the codefendant may render 
the defendant' s punishment disproportionate. 
Downs v. State, 572 So.2d 895 (Fla. 1990), cert. 
denied, 502 U.S. 829, 1 12 S.Ct. 1 0 1 ,  1 16 L.Ed.2d 
72 (1991);  Slater v. State, 3 16 So .2d 539 ' 
(Fla. 1 975). Thus, an equally or more culpable , 
codefendant's sentence is relevant to a 
proportionality analysis. *407 Cardona v. State, • · 
641 So.2d 361 (Fla. 1 994), cert. denied, 513 U.S . .  
1 160, 1 1 5 S .Ct. 1 122, 1 30 L.Ed.2d 1085 (1995). 
Disparate treatment of a codefendant, however, is 
justified when the defendant is the more culpable 
participant in the crime. Hayes v. State, 581 So.2d 
1 2 1  (Fla.) ,  cert. denied, 502 U.S. 972, 1 12 S.Ct. 
450, 1 16 L.Ed.2d 468 (1991) .  

[33] In this case, the trial judge specifically . .. .  
examined the appellant's culpability, stating: 
The evidence established beyond a reasonable 
doubt that, although [the appellant] was not the 
triggerman, she was present for the murder actively 
participating in carrying out the murder which she 
planned in a cold and calculated manner. Her 
participation was not relatively minor. Rather she 
instigated and was the mastermind of and was the 
dominant force behind the planning and execution 
of this murder and behind the involvement and 
actions of the co-participants before and after the 
murder. Her primary motive for the murder was 
financial gain, which motive was in her full 
control. 

. . .  Under no reasonable view of the evidence can it 
be said that the degree of culpability of Steven 
Heidie or Kristen Palmieri was equal to that of [the 
appellant] . [The appellant] was in charge and they 
were the subordinates with significantly lesser 
roles. 
As indicated by the trial judge, we find that the 

evidence establishes beyond question that the 

. -; -. 

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

·:·'_ " .. 

16div-010058



676 So. 2d 394 
(Cite as : 676 So.2d 394, *407) 

appellant was the dominating force behind this 
murder and that she was far more culpable than the 
State's two key witnesses. Additionally, the 
evidence supports the judge' s conclusion that the 
aggravating factors outweigh the mitigating factors. 
Consequently, we find that the appellant's sentence 
is not disproportionate. See, e.g., Garcia v. State, 
492 So . 2d 360 (Fla.) (pi'osecutorial discretion in 
plea bargaining with less culpable accomplices is not 
impermissible and does not violate the principles of 
proportionality), cert. denied, 479 U.S.  1 022, 107 
S.Ct .  680, 93 L.Ed.2d 730 ( 1 986). In making this 
determination, we note that Jason's acquittal is 
irrelevant to this proportionality review because, as 
a matter of law, he was exonerated of any 
culpability. [FN6] 

FN6. On this record, we are unable to determine 

what evidence was presented against Jason in his 

trial; however, it is obvious that some of the 

evidence that was admissible against the appellant 

would have been inadmissible against Jason. 

[34][35] In her final claim, the appellant raises a 
number of issues regarding the constitutionality of 
Florida' s  death penalty scheme. [FN7] Most of the 
arguments raised under this claim have not been 
preserved for review. Further, almost all of the 
arguments have been previously rejected. We find 
that only one of appellant's arguments under this 
issue merits discussion; that is her claim that the 
aggravating circumstance of CCP is 
unconstitutionally vague. In this case, the trial 
judge provided the jury with the standard jury 
instruction on CCP. We have since determined that 
the standard instruction given in this case is, in fact, 
unconstitutionally vague. See Jackson v. State, 648 
So.2d 85 (Fla. 1994) . We also stated in Jackson, 
however, that a claim that the CCP aggravating 
circumstance is unconstitutionally vague is 
procedurally barred unless a specific objection is 
made at trial . A review of the record reflects that 
defense counsel failed to properly preserve this issue 
for appeal; consequently, this issue is procedurally 
barred. Moreover, even were we to find this issue 
properly preserved, we conclude that *408 the 
giving of this instruction was harmless error because 
the facts of this murder as set forth earlier in this 
opinion establish that this murder was CCP under 
any definition. Foster v. State, 654 So.2d 1 12 
(Fla.), cert. denied, 5 1 6  U.S.  920, 1 1 6 S.Ct. 3 14, 
133 L.Ed.2d 217 (1995). 
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FN7. Appellant claims that: the CCP instruction is 

vague and arbitrarily applied; the death penalty 

statute is unconstitutional because it authorizes a 

death recommendation on the basis of a bare 

majority vote; the lack of a unanimous verdict as to 

any aggravating circumstance is unconstitutional; 

the jury is told its role is only advisory; the 

sentencing judge was selected by a racially 

discriminatory system; the statute unconstitutionally 

prevents the evenhanded application for appellate 

review; a number of the aggravating circumstances 

are unconstitutional because they do not rationally 

narrow the class of death-eligible persons; the use 

of the contemporaneous objection rule prevents the 

consistent application of the death penalty; special 

verdict forms should be provided; the criminal rules 

unconstitutionally forbid the mitigation of a death 

sentence; the death penalty is presumed where a 

single aggravating circumstance is found; juries are 

not allowed to consider sympathy; and electrocution 

is cruel and unusual punishment. 

Accordingly, for the reasons expressed, we affirm 
Virginia Gail Larzelere's conviction for first-degree 
murder and sentence of death. 

It is so ordered. 

GRIMES, C.J . ,  and OVERTON, SHAW, 
KOGAN, HARDING, WELLS and ANSTEAD, 
JJ. , concur. 
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The completeness doctrine arises from two important aspects of the adversary system. The first of these is the 
principle of party presentation of evidence; it is the function of the parties, not the court, to produce evidence. 
Each side, under the goad of rules governing burden of proof, must produce evidence in support of its factual 
contentions. The corollary of this principle is that neither side is under any obligation to produce evidence that 
favors its opponent, though this is subject to a number of qualifications with respect to the prosecution in criminal 
cases. The second aspect of the adversary system significant in its bearing on the completeness doctrine is the 
concept of procedural sequence, or "stage preclusion" as it is sometimes called. The trial of a case follows a 
sequence of proof and counterproof at each stage the proper role of the parties is alternated. It is much like a 
baseball game, where each side takes a turn at bat while the other team is on the field defensively. Just as the 
home team is not supposed to send up a hitter in the top of the ninth, so the defendant is not supposed to prove his 
case while the plaintiff is putting on evidence. 

The completeness doctrine operates to qualify these two principles in order to prevent their abuse. It soon 
occurred to devotees of the "win-at-any-cost" theory of litigation that they might gain the winning edge by 
introducing a statement out of context that would so prejudice the opponent that he could not hope to repair the 
damage during his presentation of evidence. Better yet, it might be that the evidence needed to put the statement 
in context was not available to the opponent or was inadmissible in his hands. The completeness doctrine was 
designed to prevent such abuse by requiring the proponent of the evidence to show enough of the context to avoid 
mis-interpretations not completely curable by cross-examination. The common law doctrine as codified by 
Wigmore was as follows: 

In evidencing the tenor of an utterance material or relevant, made in words, whether written or oral, in original or 
in copy, the whole of the utterance on a single topic or transaction must be taken together. FN l 

This statement of the rule was followed by eight pages of qualifications and conditions. 

Rule 106 does not codify the common law completeness doctrine, nor is it similar to prior codifications of the 
rule. This can be illustrated by a recent California case. FN2 In an action arising out of an intersection collision, 
the plaintiff called the investigating police officer to testify concerning statements made by the defendant at the 
scene of the crash. The direct testimony was carefully tailored so as only to elicit what the defendant said about 
(a) the condition of the light when he entered the intersection (red) and (b) his speed. The police officer was not 
asked about the rest of the defendant' s  statement in which he explained that his brakes unexpectedly failed when 
he attempted to stop for the light. When the defendant sought to elicit the rest of the conversation on cross
examination, the plaintiff objected that the cross-examination was beyond the scope of direct and that, in any 
event, the statements of defendant were hearsay and inadmissible when offered by him, though admissible under 
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the admissions exception when offered by the plaintiff. Catch 22? Not so, said the trial judge, admitting the 
evidence. His decision was affirmed on appeal , the court citing the statutory predecessor FN3 of the current . ; ,  
California Evidence Code version of the completeness doctrine. FN4 

Notice that under the California rule, it makes no difference what form the evidence takes, while Federal Rule 
106 applies only if the evidence introduced is a "writing or recorded statement. "  FN5 On the other hand, the 
Federal Rule requires that the proponent introduce the part required for completeness as part of his case, while the 
California rule simply permits the opponent to introduce the rest of the statement on cross-examination. The two 
rules have different standards for completeness, "fairness" in the Federal Rule, while California only requires that 
it be "necessary to make it understood. "  FN6 Both rules make the evidence admissible irrespective of its 
compliance with the other exclusionary rules. FN7 

The Advisory Committee Note explains the policy considerations that led to the formulation of Rule 106. If the 
party prejudiced by taking evidence out of context is content to do so, he may wait to expose the fraud until he 
puts on his own case. Sometimes, however, it would be unfair to require this delay. The judge has discretion 
under Rule 6 1 1  to permit the context to be shown on cross-examination, FN8 but sometimes even this will not be 
soon enough to dispel the prejudice. Thus, when fairness demands it, the judge must require the party who 
introduced the evidence to also put in the related material which explains it. The Rule applies a more severe test 
than the California rule because it provides a more drastic remedy. The Rule is limited to writings and recorded 
statements because it is difficult to determine what constitutes the whole or part of conversation or other item of 
proof; moreover, often such other items cannot be proved by the witness on the stand . .  

Rule 106 has two aspects. First, it permits the alteration of the rules with respect to order of proof. Second, it 
permits the court to disregard the exclusionary rules to the extent that this is necessary to prevent tlie misleading 
use of evidence out of context. While the Rule seems clear on this second point, the Advisory Committee Note 
makes no mention of it. Presumably inadmissible evidence that comes in under Rule 106 can only be used for 
explanatory purposes and not as substantive evidence. Thus, in this aspect the Rule is a specialized application of . .. 
the doctrine of multiple admissibility, which is treated in the immediately preceding Rule. 

The completeness doctrine as formulated in Rule 106 is related in varying ways to a number of other rules. The 
first of these is Rule 61 1 ,  governing cross-examination. Under the Advisory Committee's draft of the Rules as 
approved by the Supreme Court, a party could, if he chose, postpone showing the context of a statement until 
cross-examination without worrying about the scope of cross-examination; Rule 61 l (b) provided for wide-open 
cross-examination. FN9 However, Congress subsequently amended Rule 6 1 l(b) to limit the scope of cross
examination to "the subject matter of the direct examination. "  FNlO Perhaps most material needed to show the 
context of a statement would meet that test, but if it does not the party must rely on the discretion•of the judge to 
permit him to go into such material . Therefore, it will often be wise for counsel to invoke Rule 106 rather than 
wait until cross-examination if he has any doubt about his ability to cover the matter on cross-examination. 

Rule 106 is also related to Rule 61 l (a) on the order of proof. In situations where counsel wishes to show the 
context of a statement but it is beyond the scope of cross-examination, Rule 6 1 1 (a) gives the court the power to 
alter the order of proof and permit the party to "make the witness his own. " Indeed, the authority under Rule 6 1 1  
is sufficient to permit the court to stop presentation of one party's case in order to permit his opponent to 
introduce other evidence needed to place in context material which is not covered by Rule 106. For example, 
suppose that a party in a personal injury case were to call a photographer who had taken a series of pictures of the 
accident, but only introduced the photos that were most favorable to his case. Rule 106 does not apply because the 

. proof is not part of a "writing or recorded statement. "  But the judge could, under Rule 61 1 (a), alter the order of 
proof and let the opponent put in the rest of the photographs then, rather than having him wait until cross
examination or later. This authority is, however, discretionary while the right to put in other evidence under Rule 
106 is not. 

Rule 106 is also a distant cousin of the "best evidence" or "documentary originals rule. "  While the requirement 
that a party prove the contents of a writing by producing the original serves other goals as well , it also functions 
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to prevent matter from being taken out of context, at least insofar as the context is the same piece of paper. The 
two doctrines can be combined to prevent some attempts to evade the completeness doctrine. If, for .example, a . ; 
party calls a witness to testify to the contents of a document that is explained by another document, his opponent 
has no remedy under Rule 106 since he has not introduced a "writing. "  Thus, the opponent should first invoke 
Rule 1002 to require the introduction of the document, and then invoke Rule 106 to get in the explanatory 
writing . 

In placing the completeness doctrine in its own historical context, it will be well to keep in mind that it was once 
related to a number of concepts that are no longer recognized by the Evidence Rules. One of these is the old 
doctrine of "res gestae, "  which permitted the use of otherwise inadmissible evidence in order to place an event in 
its proper context. FNl 1 Probably much of the development of the completeness doctrine can be traced to the 
decline of the rule of "res gestae, " since in many cases their function would be the same. FN12 The completeness 
doctrine must also owe some of its development to the complex of rules known collectively as the "proprietorship 
of witnesses. "  FN13 It seems likely that one of the motives for attempting to require the opponent to elicit 
favorable facts from "his witnesses" rather than to wait and call them as part of one's own case was to avoid being 
stuck with an unfavorable answer that the rules of proprietorship would forbid one to impeach. 

The completeness doctrine should not be confused with the now-discredited notion that a party who introduces 
inadmissible evidence is estopped to object when his opponent counters in kind--the so-called doctrine of "opening 
the door" or "fighting-fire-with-fire. " FN 14 While both the completeness doctrine and the pseudo-doctrine would 
admit inadmissible evidence and both are premised, at least in part, on loose notions of estoppel, they are 
fundamentally different. The completeness doctrine assumes that the part of the evidence introduced was 
admissible and permits the inadmissible evidence to come in to prevent the dangers of taking matters out of 
context. If the part of the evidence originally introduced is inadmissible, the remedy of the opponent is to object ,,, 
and move to strike; he cannot consent to its admission, then seek to explain it with inadmissible evidence. 

· ·  
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Supreme Court in Beech Aircraft Corp. v. Rainey, 1 988, 109 S.Ct. 439, 45 1 ,  488 U.S. 153,  1 7 1 , 102 L.Ed.2d 
445. 
The common law rule of completeness is accurately stated by court, which then goes on to say (incorrectly) that it · 
has been codified in Rule 106. U.S.  v. Costner, C.A.6th, 1 982, 684 F.2d 370, 373 . 
Evidence Rule 106 codifies the common law rule of completeness. U.S.  v. Walker, C.A.7th, 1 98 1 ,  652 F.2d 
708, 7 1 0  (relying upon the completely unsupported statement to this effect in Saltzburg & Redden, Federal Rules 
of Evidence Manual, 2d ed. 1 977 , p. 55). The error is repeated, in reliance on Walker, in U.S. v. Sweiss, 
C.A.7th, 1987, 814 F.2d 1208, 1 2 1 1 .  
For an opinion that assumes without discussion that the common law rule is still in effect, see U.S. v .  Smith, 
C.A.8th, 1 986, 794 F .2d 1 333, 1 335 (defendant has right to introduce balance of oral statement).  
State v .  Warren, 1999, 732 A.2d 1017,  1019,  143 N.H.  633 (only partly codifies); State v. Taylor, 1 998, 508 
S . E.2d 870, 875 n. 5, 333 S.C. 1 59 (stating prior law in way that shows it is not the same as Rule 106); State v. 
Leleae, Utah.App . 1 999, 993 P.2d 232, 242 (only partly codifies doctrine); State v. Briggs, App. 1 997, 571 
N .W.2d 88 1 ,  886, 214 Wis.2d 281 (codifies common law; ipse dixit). 
State v. Keough, Tenn.2000, 1 8  S.W.3d 175, 1 82 (declining to follow pre-Rules cases). 
The Alaskan drafters acknowledge the difference between Rule 106 and the common law. Commentary, Alaska 
R.Ev. 106. 
The Commentary to Haw.R.Ev. 106, which is identical with F.R.Ev. 106, says that the rule "incorporates the 
common law doctrine of completeness" ,  citing McCormick § 56. As explained in the main volume, Rule 106 is 
significantly different from the common law rule as set forth both by McCormick and Wigmore. 
The Mississippi drafters claim Rule 106 is a codification of the common law doctrine, but admit that it is 
narrower than the Mississippi caselaw. Coniment, Miss.R.Ev. 106. It is unclear whether they believe the prior . o 

. rule has been repealed or not . · .· . . . ,,,. The Montana drafters believe that their amended version "is a more accurate statement of the rule of > 
completeness. " Commission Comments, Mont.R.Ev. 106. · . ' 
The Conunent to Prop.N.Y.Evid. Code § 106, which has been amended to incorporate the common law doctrine, 
properly reports that the section "codifies present law. " 
The Conunent to Tex.R.Ev. 106 says that the rule is not intended to alter the common law doctrine of 
completeness, a rather clear confession that the rule does not codify that doctrine. 
The Texas drafters, recognizing that Rule 106 is not a codification of common law doctrine, added a comment to 
make clear that the enactment of Rule 106 in Texas does not repeal the common law rule. Wallace, Article I: 
General Provisions, 1983 , 20 Hous.L.Rev. 87, 103 .  
Th e  Vermont drafters candidly report that the Vermont caselaw doctrine o f  completeness bears little resemblance 
to Rule 106. Reporter' s Notes, Vt.R.Ev. 106. · · 
Cooper, The Doctrine of Completeness--A Sometimes Too Handy Tool, 1 962, 14 Ala.L.Rev. 273 . 
Comment, Evidence: The Rule of Completeness, 1 975, 17 So.Texas L.J. 105, 106. 
An A. B.A. reform group claims that Rule 106 is the common law rule. See The Evidence Project, 1 997, 171  
F.R.D.  330, 337. 

FN2 California case 
Rosenberg v. Wittenborn, 1960, 3 Cal .Rptr. 459, 1 78 Cal.App .2d 846. 

FN3 Statutory predecessor 
Cal .Code Civ.Proc. , 1 872, § 1 854. 

FN4 California version 
Cal . Evid.Code § 356, quoted in § 5071 n. 14. 

Pocket Part FN: FN4 California version 
For a case which assumes that the California rule entitles the party to have the evidence introduced as part of the 
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opponent's case, see People v. Gineris, 1984, 209 Cal .Rptr. 3 17,  321,  162 Cal.App.3d Supp. 18.  

FN 5 Scope of rule 
See §§ 5073, 5074. 

Pocket Part FN: FN5 Scope of rule 

Page 5 

Rule 106 only applies to writings, not oral statements; it is therefore not applicable when prosecution proves that 
defendants would not voluntarily give palm prints, then tried to bar evidence of their reasons for refusing. U.S.  v. 
Terry, C.A.2d, 1983, 702 F.2d 299, 3 14 .  
For a case in which the court, though quoting Rule 106, seems to think i t  has the same scope as the common law 
doctrine described by Wigmore and applies to verbal statements as well as writings and recorded statements, see 
U.S.  v. Pintar, C.A.8th, 1980, 630 F.2d 1270, 1284. 
People v. Melillo, Colo .App.1998, 976 P.2d 353, 357 (completeness doctrine has never been limited to writings 
so Rule 106 should not be so limited). 
This limitation seems to have been overlooked by the court in National Bank of Commerce Trust & Sav. Ass'n v. 
Katleman, 1978, 266 N.W.2d 736, 201 Neb.  165 (where evidence introduced that another person had made 
payments on loan, details admissible under Neb.R.Ev. 106 to avoid any imputation of settlement). 
State v. Warren, 1999, 732 A.2d 1017, 1019, 143 N.H. 633 (unlike common law rule, Rule 106 is limited to 
writings and reeorded statements) . 

Tex.R.Cr.Ev. 107 applies to any matter, Callaway v. State, Tex.App. 1991 , 8 18  S.W.2d 816, 827� 
Kirkpatrick, Reforming Evidence Law in Oregon, 1980, 59 Ore.L.Rev. 43, 49- 50 (favoring Rule 106 over 
Oregon provision similar to California statute). 
The Advisory Committee's Note to Prop. Mass.R.Ev. 106 concedes that the rule only applies to written or 
recorded statements, but adds the mysterious comment that the "availability of oral statements is left to the 
discretion of the court . "  
The Montana drafters felt that broadening the scope of the rule to include acts, declarations, and conversations 
was necessary to encompass the common law completeness doctrine. Commission Comment, Mont.R.Ev.  106. 
The prior New York completeness doctrine also extended to conversations. Commentary, Prop.N.Y.Evid.Code § 
106. 

FN6 Standard of completeness 
See § 5077. 

Pocket Part FN: FN6 Standard of completeness 
Records of tests of intoxilyzer for a period prior and after those offered in evidence were not necessary to make 
those admitted understandable. People v. Gineris, 1 984, 209 Cal.Rptr. 317 ,  321 ,  162 Cal.App.3d Supp. 18 .  'i·: 

FN7 Inadmissible evidence 
See § 5078. 

Pocket Part FN: FN7 . 1  Policy considerations 
State v .  Taylor, 1998, 508 S .E.2d 870, 875 , 333 S.C. 159 (explicitly adopting this as rationale for S.C.R.Ev. 
106); State v. Keough, Tenn.2000, 18 S.W.3d 175,  182 (concern for fairness found in state's common law cases). 
The Commentary to Prop.N.Y.Evid.Code § 106 gives a "two-fold rationale" for the rule: "First, it avoids the 
danger of mistaken first impressions when evidence is taken out of context. * * * Second, the rule avoids the 
inadequate remedy of requiring the adverse party to wait until later in the trial to repair his case. "  

FN8 Shown on cross-examination 
In reading the Advisory Committee's Note, it must be recalled that at the time the Note was drafted, Rule 6 1 1  
permitted wide open cross-examination. Hence the Note implies that the party has a right to put in the related 
material on cross-examination. In most cases this will undoubtedly be true since the explanatory matter would 
usually satisfy the narrowed scope of cross-examination provided under the Congressional amendments. However, 

© 2005 Thomson/West. No Claim to Orig. U.S.  Govt. Works. 
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if it does not, the judge would surely exercise his discretion under Rule 61 1 to permit evidence beyond the scope 
of the direct to be introduced for this purpose. See the discussion of Rule 6 1 1 ,  below. 

Pocket Part FN: FN8. l  Rule 61 1 
Court is obligated under Rule 61 1 to apply the common law completeness doctrine to oral statements not covered 
by Rule 106. U.S.  v .  Castro, C.A .2d, 1987, 8 1 3  F.2d 571,  576. 
Officer testified to statements by defendant at time of arrest; completeness doctrine gave defendant right on cross
examination to go into exculpatory statements to show whole context of evidence elicited by the state. Somerville 
v. State, Fla.App. 1 991 , 584 So.2d 200, 201 . 
The reporter for the Minnesota Advisory Committee says that Minn.R.Ev. 1 06 "is a specialized application of 
Rule 6 1 1 (a) * * *." Thompson, Minnesota Practice: Evidence, 1979, p. 52. 

15. Not constitutional rule 

Howard v. Moore, C.A.4th, 1 997, 1 3 1  F.3d 399, 4 1 5  n. 18 .  

But see 

State v. Hills, 1997, 941 P.2d 404, 408, 24 Kan.App.2d 1 (trial court's admission of inculpatory parts of 
videotape of defendant's confession while barring exculpatory portions violated defendant's constitutional rights). 

FN9 Wide open cross-examination 
Prop.F.R.Ev. 6 1 1 (b), 1 973 , 56 F .R.D. 1 83,  273 . 

FN 10 Congressional amendment 
See discussion of Rule 61 1 .  

FNl l "Res gestae" 
6 Wigmore, Evidence, 3d ed . 1940, §§ 1745 , 1767; McCormick, Evidence, Cleary ed. 1 972, § 288 . 

FN12 Completeness and res gestae 

The point is strongly suggested by the development of English law. The doctrine of res gestae still plays a 
prominent part in treatises on the English law of evidence, while the indexes show nothing called the 
completeness doctrine. See, e.g. , Phipson, Evidence, 1 1th ed. 1970, pp . 171-241 . 

FN 1 3  Proprietorship of witnesses 
; See discussion under Rule 607. 

FN14 Discredited doctrine 
See § 5039. 

Pocket Part FN: FN 14 Discredited doctrine 
Cross-examination on a part of a transaction opens door to opposing party to elicit on redirect examination 
evidence of the whole of the transaction at least to the extent that it relates to the same subject; hence, where the 
cross-examination concerned the reasons for the witness's decision to talk to the F.B.I. , he could explain on cross
examination that he had picked up 100 pounds of marijuana at the request of the defendant and that the defendant 
had been "seeing" the witness' s  wife. U.S.  v. Barrentine, C.A.5th, 1 979, 591 F.2d 1069, 108 1 .  

People v .  Melillo, Colo.App. 1998, 976 P.2d 353, 357 (invoking doctrine as supplement to Rule 106); Walsh v. 
State, Fla.App. 1992, 596 So.2d 756, 757 (cross-examination about part of accomplice' s  confession opens door to ,, . 
introduction of the whole thing); Long v. State, Tex.App.2000, 10 S. W.3d 389, 398 (confusing the two rules 
hopelessly). 
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Comment, Evidence: The Rule of Completeness, 1975, 17 So.Texas L.Rev. 105, 1 16.  

Copyright Copr. 1977 By West Publishing Company; Supplement Copr. 2004 by West, a 

Thomson business 

(1977) 

FPP § 5072 
END OF DOCUMENT 

" . i . 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

PLAINTIFF'S RESPONSE TO MORGAN STANLEY'S MOTION IN LIMINE NO. 9 
TO EXCLUDE REFERENCES TO THE PRIOR 

MORGAN STANLEY SENIOR FUNDING, INC. LITIGATION 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") respectfully submits this response to 

Morgan Stanley's Motion in Limine No. 9 to exclude all references to Morgan Stanley Senior 

Funding, Inc. v. MacAndrews & Forbes Holdings, Inc., et al., No. CA 03-5165 AI, the 

retaliatory lawsuit that Morgan Stanley's affiliate, Morgan Stanley Senior Funding, Inc. 

("MSSF"), filed against CPH and subsequently abandoned. CPH opposes this motion because 

Morgan Stanley's vexatious litigation tactics are admissible on the issue of punitive damages.1 

On May 12, 2003, in retaliation against CPH for filing this lawsuit, MSSF filed a 

complaint against CPH and MacAndrews and Forbes Holdings, Inc., accusing them of 

fraudulently inflating the price of Coleman stock by allegedly misrepresenting Coleman's 

"synergies" with Sunbeam. Ex. A, Compl. in MSSF v. MAFCO, 5/12/03. Predictably, MSSF 

was unable to produce any support for its accusations, eventually abandoned its frivolous action, 

and took a voluntary dismissal. See Ex. B, Notice of Voluntary Dismissal, 10/22/04. CPH is 

entitled to inform the jury of MSSF' s frivolous action, which was filed to force CPH to incur 

1 Except where expressly noted, CPH does not concur with the recitations of purported facts in 
Morgan Stanley's motions in limine. 
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significant legal expenses, to penalize CPH for seeking to hold Morgan Stanley accountable for 

its wrongful conduct, and to conceal Morgan Stanley's role in the Sunbeam fraud by falsely 

pinning blame on CPH. 

In General Motors Corporation v. McGee, 837 So. 2d 1010 (Fla. 4th DCA 2002), the 

Fourth District held that a trial court had properly admitted evidence of a defendant's discovery 

abuses because "a punitive damages award may be justified not only by defendants' actions on 

[the date in question], but also by their subsequent behavior" in the ensuing litigation. Id. at 

1035-36 (citing, inter alia, Davis v. Rennie, 264 F.3d 85, 115 (1st Cir. 2001)). The McGee court 

distinguished the case Morgan Stanley relies upon, Amlan, Inc. v. Detroit Diesel Corp., 651 So. 

2d 701 (Fla. 4th DCA 1995), cited in Mot. at 3, on the grounds that "Amlan was not a case 

involving punitive damages; the plaintiff there tried to use the defendant's discovery abuse to 

prove the defendant's liability." 837 So. 2d at 1036 (emphasis added). Likewise, the other case 

that Morgan Stanley cites for this proposition, Strasser v. Yalamanchi, 783 So. 2d 1087 (Fla. 4th 

DCA 2001), cited in Mot. at 3, is inapposite. In that case, following the passage of dicta that 

Morgan Stanley quotes, the court went on to distinguish Amlan and to admit evidence of the 

defendant's pretrial misconduct, holding that such evidence was admissible so long as it was 

relevant (such as, in Strasser, when one of plaintiff's claims was for negligent destruction of 

evidence). 783 So. 2d at 1093. Here, CPH is seeking punitive damages against Morgan Stanley 

and therefore should be allowed to put in evidence concerning the MSSF litigation. 
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CONCLUSION 

For the foregoing reasons, this Court should deny Morgan Stanley's Motion in Limine 

No. 9 to Exclude References to the Prior Morgan Stanley Senior Funding, Inc. Litigation. 

Dated: January 18, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

Respectfully submitted, 

COLEM�ARENT) HOLDINGS INC. 

By: 
One oflih�ome�· � \J 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this I �1!2 day of 

___,\.f<::;...;:q;L..:..· ()_;___, 2005. 

Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
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Joseph Ianno, Jr., Esquire 
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222 Lakeview A venue 
Suite1400 
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Thomas D. Yannucci, P.C. 
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Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P .L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 
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IN THE CIRCUIT COURT OF IBE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

MORGAN STANLEY SENIOR FUNDING, INC. ) 
) 

Plaintiff, ) 
) 

v� ) 
) 

MACANDREWS & FORBES HOLDINGS INC., and ) 
COLEMAN (PARENT) HOLDINGS INC. ) 

) 
Defendants. ) 

COMPLAINT 

2003liA005165 A& 
Case No. _____ _ 

�H.WILKEN •rW,if§?�,.�n 
MAY 12 2003 

COPY I ORIGINAL RECEIVED FOR FILING 
Plaintiff Morgan Stanley serµor Funding, lnc., by.and through its undersigned counsel, 

a1leges 'the following against Defendants MacAndrcws & Forbes H�din�, Inc. and Coleman 

(Parent) Holdings, Inc.: 

Nature of Action 

1. This is an action brought by Morgan Stanley Senior Fmiding, Inc. ("MSSFj 

against MacAndrews and Forbes Holdings Inc. ("'MAFCO"') and its wholly-owned suosidiary, 

Coleman (Parent) Holdings Inc. ("Coleman-Parent"), for fraud, negligent misrepresentation, and 

other actionable misconduct arising from Defendants' sale of Coleman Company, lnc. 

("Coleman,,) to Sunbeam Corporation ("Sunbeam") in March 1998. In the course of these 

transactions, Defendants provided Sllllbeam and its lenders with a series of false infonnation 

about the "synergies" that Swibeam could expect to achieve from the combination of Sunbeam 

and Coleman. Defendant's fraudulent synergy projections caused Sunbeam to pay a higher price 

to acquire Coleman and consequently caused Sunbeam's lenders (including MSSF) to make 

larger loans to finance the acquisition. When Stlnbeain aeclared bankrupfoy'm·February 2001, 

.. 
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MSSF suffered hundreds of millions of doJlars in damages when Sunbeam defarilted on 

acquisition-related loans. 

2. The inflated price that Sunbeam agreed to pay for Coleman ($2.2 billion) resulted 

from Defendants' misrepresentations of the annual synergies that Sunbeam would achi�ve from 

the acquisition . During the negotiations that led to the pricing of the deal, Defendants provided 
.. 

Sunbeam's financial team with a detailed written schedule identifying 15 different areas o f  

synergies between Swibeam and Coleman and representing that the acquisition would result in 

post-closing synergies tota1ing $150.5 mi llion per year.· Defendants affinned these fraudulent 

synergy figures through additional oral representations to Sunbeam, its agents, and its financial 

advisors. Through these fraudulently inflated synergy projections, Defendants hoped to make 

" ', Coleman - a money-losmg ente.rprise - an attractive target that could command a price 

substantially above market value. 

• 3. Defendants foisted their fraudulent synergy numbers on virtually everyone 

associated with the acquisition, including Sunbeam, Sunbeam's shareholders, Sunbeam's 

financia l advisors, Sunbeam's accountants and (especially) Sunbeam's lenders, who relied on the 

inflated synergy numbers in financing the acquisition at the Defendants' fraudulently inflated 

price. Indeed, Coleman's $2.2 billion purchase price was the proximate result of Defendants' 

grossly false representations about annual post-closing synergies. To finance· the acquisition at 

this price, Sunbeam sought $1.7 billion in secured loans from .MSSF and other lending 

institutions, including First Union National Bank ("First Union") and Bank of America National 

Trust ("Bank of America"). Accordingly, in March 1998, MSSF loaned Sunbeam apprpximateJy 
l 

$680 million to be used for the acquisition. First Union loaned Sunbeam approximately SSlO 

million. And Bank of America loaned Sunbeam appro ximately SS 10 million. The amounts of 

these loans relate directly to the $2.2 billion price that Sunbeam agreed to pay for Coleman. 

4. Sunbeam has. been Wlable to repay its $680 million loan from MSSF. On 

February 6, 2001, Sunbeam and several ofits subsidiaries-filed petitions for relief under Chapter 

• I l of the Bankruptcy Code in the United States. Bankruptcy Court for the Southern District of 

2 
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New York. As a. result of the bankruptcy, MSSF's $680 million loan to Sunbeam was 

discharged in full. In exchange, as part of the coUrt-approved reorganization plan, MSSF 

received Sunbeam stock valued at a fraction of the original loan. 

5. MSSF now lmows that the synergy .figures provided .by Defendants during the 

negotiations were grossly overstated. Docwnents and deposition testimony from Sunbeam's 

banJauptcy proceeding has confinned that, although Defendarits were representing annual 
, ' ' . . 

synergy figures of more than $150 million, even lower synergy figures-prepared by Sunbeam 
, 

and its management - were thought by Coleman to be "fictional." Yet it was Defendants; 

higher figures that caused Sunbeam to pay a fraudulently inflated price for Coleman. increased 
t.. 

the amount of money Sunbeam was required to bonow from MSSF, and increased the damages 

suffered by MSSF when Sunbeam was unable to repay the Joan. Because of these and other 

injuries suffered by MSSF as a resulf of Defendants' wren� conduct, MSSF seeks 

compensatory damages of several hundred million dollars. In addition, MSSF reserves the right 

to seek leave to amend its complaint pursuant to Fla. Stat. § 768. 72 to assert claims for recovery 

of punitive damages. 

THE PARTIES AND OTHER RELEVANT ENTITIES 

6. Plaintiff Morgan Stanley Senior Funding, Inc. ("MSSF') is a financial services 

company that provides credit services to its clients. In 1998, MSSF .entered into a credit 

agreement with Sunbeam under which MSSF agreed to provide senior secured financing to 

Sunbeam in connection with Sunbeam's acquisition of Coleniaii and three smaller competitors. 

Pursuant to the credit agreement, Sunbeam borrowed $680 million from MSSF, with the 

borrowings used by Sunbeam to 1imd certain costs. relating to' the acquisitions. MSSF is a 

corporation organized and existing under the laws of the State of Delaware, with its principal 

place of business in New York. 

7. Defendant MacAndrews and Forbes Holdings, Inc. (''MAFCO") is a global 

investment firm owned and operated by :financier Ronald 0. Perelman ("Perelman"). Through 

3 
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its various subsidiaries and affiliates, MAFCO owns and/or controls a number of multi-billion . 

dollar global cozporations, including Revlon, Inc., the international consumer cosmetics 

company. Prior to March 30, 1998, MAFCO, through its wholly-owned subsidiary Coleman 

(Parent) Holdings, Inc., owned approximately 81 % of Coleman. Representatives from MAFCO 

directly panicipated in the fraud alleged in this Complaint, providing Sunbeam and its financial 

team with false and misleading information regarding Coleman's fair acqpisition value. 

MAFCO is a Delaware cotp0ration, with its principal place of business in New York. 

8. Defendant Coleman (Parent) Holdings Inc. ("Coleman-Parent'") is a wholly-

owned subsidiazy of Defendant MAFCO. Prior to March 30, 1998, Coleman-Parent owned 

44,067,520 shares (or approximately 82%) Coleman. Acting on behalf of and in concert with 

·. •, Defendant MAFCO, representatives of Coleman-Parent provided Sunbeam and its financial team 

with false and misleadi�g information regarding Coleman's fair acquisition value .. Coleman-

• 

• 

Parent .is a Delaware corporation, with its.principal place ofbusiness in N� York. 

9. Coleman Company, Inc. ("Coleman; is a leading manufacturer and marketer of 

consumer products for the worldwide outdoor recreation market. On March 30, 1998. Sunbeam, 

through a wholly owned subsidiary, acquired approximately 81 % of the then outstanding shares 

of Coleman stock from Defendant Coleman-Parent. Coleman is a Delaware corporation, with its 

principal place of business in Kansas. 

10. Sunbeam Corporation ("Sunbeam"), through its operating subsidiaries and 

affiliates, manufactures, markets, and distributes durable household and outdoor leisure . 

conswner products through mass-market and other consumer channels. In 1998, . Sunbeam 
purchased Coleman-Parent's controlling interest in Coleman for $2.2 billion. Swibeam is a 

corporation organized and existing under the laws of the State of Delaware, with its principal 

place of business in Boca Raton, Florida. On Februazy 6, 2001, Sunbeam and several of its 

affiliates filed a petition for relief under Chapter 11 of the Bankruptcy Code in the United States 

Bankruptcy Colirt for tlie Southern District of New York. Sunbeam has since emerg-ed from 

bankruptcy and now operates under the name American Household . 

4 
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11. Morgan
.
Stanley & Co. Incorporated (''MS & Co.") is a financial serviees finn that 

engages in underwriting, investment banking, financial advisory services, securities sales, and 

trading and research. In late 1997 and early 1998, MS & Co. assisted Sunbeam in identifying 

potential acquisition targets, and served as Sunbeam's financial advisor with respect to certain 

aspects of Sunbeam's acquisitions of Coleman, Signature Brands, and First Alert. MS & Co. -

also served as the underwriter of a $750 million offering of convertible notes that Sunbeam used 

to finance these acquisitions. MS & Co. is a corporation organized and existing under the faws 

of the State of Delaware, with its principal place of business in New York. 

JURISDICTION AND VENUE 

12. This Court has jurisdiction over the subject matter .of this action pursuant to Fla. 

Stat. § 26.012(2Xa) because Plaintiff ·seeks damages in excess of, $15,000.00 exclusive of 

interest, costs and attorneY.s' fees . 
.,. 

13. This Court has personal jurisdiction over Defendants pursuant to Fla. StaL 

§ 48.193(2) because Defendants engage in substantial busine8s activitjes in the State of Florida. 

Additionally, this Cowt has personal jurisdiction over Defendants pursuant to Fla Stat 

§ 48.193(lXa) because the ca�e of action arises out of Defendants' activities in the State. 

14. Venue is proper in this Court pursuant to Fla Stat. § 47.051. 

FACI'UALBACKGROUND 

Sunbeam Explores A Potential Acquisition Of Coleman 

1 S. · In mid-1997, as a part of a restructuring campaign directed by Sunbeam Chief 

Executive Officer Albert Dunlap, Sunbeam engaged MS & CO. to advise it. with respect to a 

possible sale of its core businesses and I or the initiation of one or more major acquisitions. MS 

& Co. contacted at least ten potential bidders for Sunbeam .but was unable to identify a potential 

buyer for the company. In the fall of J 997, finding no potential buyers, Sunbeam focused its 

strategy on acquisitions . 

s 
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16. MS & �o. q�ickJy identified Coleman as one of three competitors interested in 

being acquired by Sunbeam. At the time, Coleman was a market-1eading durable consumer 

products company, with separate geographic presence, product lines and brand names. As such, 

Coleman appeared to offer Sunbeam an opportunity to consolidate the industries in which it 

competed and leverage the strength of dominant brand names. The other targeted co�petitors 

were Signature Brands USA, Inc. ("Signature Brands'') arid First Alert, Inc ("First Alertj. 
Signature Brands and First AJert also offered value to Sunbeam, though substantially less than 

Coleman, which became the focal point of Sunbeam's acquisition strategy. 

Defendants Falsely Claim $150.S Million In 
Synergies From The Proposed Acquisition 

17. The period between September 1997 and March 1998 was critical to assessing the 

fair aequi.sition value of Coleman. Due diligence reveaJed that CoJeman suffered net losses of 

$2.5 mi11ion in fiscal-year 1 997. Thus, Sunbeam's management c�ncluded that Sunbeam should 

acquire Coleman only if the acquisition would result in significant "synergies," i.e., post

acquisition gains through increased revenue and/or decreased costs, to offset Coleman's net 

losses. Sunbeam's management also concluded that any premium paid to acquire Coleman 

sho�ld correlate with annual synergy calcul�tions. Defendants similarly Wldcrstood that the 

terms of any p roposed transaction would largely revolve around these annual synergy figures. 
18. Throughout the negotiatjons for the Coleman acquisition, approximately 81 % of 

Coleman was owned and contro1led by Defendant MAFCO, through its wholly-owned subsidiary 

Coleman-Parent. Defendants' agents and representatives thus participated directly in the fraud · 

and misrepresentations alleged in this Complaint by, among other things. providing Sunbeam 

and its financial team with false and misleading information regarding Coleman's fair acquisition 

value. Defendants' agents and representatives participated in the meetings and discussions 

which led to Sunbeam acquiring Coleman for $2.2 billion. 
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• 19. At all times during the negotiations and due diligence �ciated with Sunbeam's 

proposed acq uisition of Coleman, Defendants knew or shout� have known th� · unless the 

proposed a cqui sition of Coleman would create subst.antial synergies, Sunbeam would either 

refuse to acquire Coleman or insist on paying significantly less for Coleman than what 

Defendants expected to receive. The Defendants thus embarked on a concerted scheme to . . 
· '  

convince Sunbeam and. its financial team th at most, if not all, of Coleman's financial difficulties 

could be offset by merging il& ope rations with those of Sunbeam. Defendants knew such 

representations would vastly (albeit fraud ulently) increase ColemaJi's purported. acquisition 

value. 

20. Indeed, annual synergy figures are cri tical to evaluating the fair market value of 

any proposed merger or acquisition of the scale involved here. The higher the annual synergy 

figure, the higher the value (and price) of the targeted company, in this case Coleman. 

De fendants knew that by inflating Coleman's annual synergy calculations they could sell the 
·)' 

company substantially above its fair market value and thus receive a windfall premiwn for their 

• shares of Coleman stock. To be sure, where a· targeted company represen ts post-acquisition 

synergies of $150 million per year its acquisition value necessarily increases exponentially on 

the understanding that future cash . flow and earnings will adequately 'compensate any premium 

paid above the current market price. In this ease, on information and belief: Defendants further 

knew and intended that Coleman's premium price would result (and did result) in enormous 

windfall payouts to top Coleman officials. 

• 

21. To effectuate· Defendants' scheme and secure these lucrative benefits for 

Defendants' and Coleman's senior management, Defendants made a series of false statements to 

Sunbeam and its financial team (inc luding MS & Co.) regarding the post�losing synergies that 

Sunbeam would achieve annually if it proceeded with the proposed acquisition of Coleman. 

Specifically, throughout the negotiat ions, Defendants repeatedly and falsely represented that the 

acquisition would resu l t  in post-closing synergies of $150.5 million per year. Defendants 
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presented these fraudulent synergy representations to Sunbeam and MS & Co. verbally and in 

writing during the negotiations leading up to the acquisition. 

Defendants Supply Sunbeam With A Fraudulent 
Written Schedule Of Purported Synergies 

22. Recognizing the importance of synergy figures to the proposed acquisition, 

Defendants proceeded with their plan to provide Sunbeam with false and inflated synergy figures 

at the outset- or very near the outset- of the parties' substantive discussions. 

23. on or about December 12, 1997, representatives of Sunbeam and Coleman held a 

meeting at MAFCO's offices in New York. The purpose of the meeting was to discuss the 

proposed acquisition of Coleman by Sunbeam, and the benefits that would accrue to Sunbeam if 

the deal went foiward. This meeting was attended by, among others, Jerry W. Le'1n, Coleman's 

'. ' · Chainnan and Chief Executive Officer, Joseph P. Page, Coleman's Chief Financial Officer, and 

Paul E. Shapiro, Coleman's General Counsel. Representatives of �unbeam included Russell A. 

• Kersh, Sunbeam's Chief Financial Officer, David C. Fannin, Sunbeam's Chief Legal Officer, 

and Peter Langennan, a director of Sunbeam and representative of its then-largest shareholder, 

Franklin Mutual Advisors, Inc. Coleman's financial advisors were also ·present for the meeting. 

• 

24. During the �ecember 12, 1997 meeting, Defendants provided Sunbeam with a 

detailed written schedule identifying 1 S different areas of synergies between Sunbeam and 

Coleman. This schedule plainly represented that the acquisition w�uld result in post-closing 

synergies totaling $150.5 million per year. To maintain the credibility of this representation. 

Defendants' written schedule included detailed synergy figures for each of the 15 areas of · 

purported synergies, and a detailed ·�uild-up,, of these 15 areas totaling $150.5 million: 
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# Purported Synergy Amount 

"Transfer BBQ License" $13 million 

2 "Synergies re CG BBQ" $1.S million 

3 "Corporate Staff,, $15 million 

4 "International Group Staff' $2 million 

s "Latin America St.a.fr' $2million 

6 · "[Coleman] Europe Network Sells [Sunbeam] $20million 
Products" 

7 "[Coleman] Japan Network Sells [Sunbeam] Products" $5 million 

8 "Factory Outlet Staff" \., $1 million 

9 "S Catalytic Appliance Line S 2 million 

10 "Consolidate Division HQ To [Del Ray Beach, FLr $33 million · 

·)' 
11 "Consolidate Domestic Salesforces" $20 million ·· 

12 ''Eliminate $20 million Oracle.Expense" $6.5 million · 

13 "Additional $25M Writeoffs $8.5 million 

14 "Global SoW"Ci�g Raw Materials" $10 million 

15 "ConsoHdation LOgistics & Warehousing" $10 million 

Total: 
$150.5 million 
Operating Income 

A true and correct oopy of the synergy schedule furnished by Defendants at the D�bcr 12, 

1997 meeting is attached to the Complaint as Exhibit A. 

25. In the course of the December 12, 1997 meeting, agents and representatives of the 

Defendants verbal1y supplemented ·ana affirined the synergy figures contained ·in tliis ·document 

by providing additional information and detail about each of the fifteen line-items. These verbal 
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representations purported to confirm the facts built into each figure and affirmed that the total 

calculation of $150.5 million was a fair and prudent estimate of synergies to be gained annually 

from Coleman's acquisition by S�beam. 

26. Jn light of their substantial experience and expertise with mergers and 

acquisitions, Defendants knew and intended that Sunbeam and its financial team would rely on 

the figure in the written synergy schedule and the oral statements made at the December 12, 

· 1997 meeting to assess Coleman's fair acquisition value. The factual basis for the amounts 

represented in Defendants' synergy schedule, moreover, was peculiarly within Defendants' 

knowledge. All parties involved in the Coleman transaction had the same understandiilg. 

Defendants Repeat And Affirm Their 
Fraudulent Representations Regarding Syner:gies 

· 27. As the negotiations for the acquisitions progressed, Defendants repeatedly and 

consistently vouched for the $150.S million figure represented in their December 12, 1997 

synergy schedule, as well. as the factual basis from which that figure was pwportedly derived. 

Defendants repeated these false synergy representations during negotiations leading up to the 

Coleman acquisition. 

28. Specifically, on or about January 29, 1998, representatives of Sunbeam and 

Coleman held another meeting at MAFCO's offices in New York. The purpose of the meeting 
. was to discuss the proposed acquisition of Coleman by Sunbeam, to update the parties' 

discussions of synergies from the December 12, 1997 meeting, and to discuss the benefits that 

would acCllle to Sunbeam from the proposed acquisition of Coleman. Representatives 1iom MS 

& Co. also attended the meeting on behalf of Sunbeam. Senior officials .from the Defendants, 

including MAFCO executives James Maher and Wil1iam Nesbitt, ·attended the meeting on behalf 

of Coleman. 

29. During the January 29, 1998 meeting, Defendants and Sunbeam once again 

discussed synergies of the proposed acqui sition. All parties in attendance understood that these 
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figures were critical to any proposed deal, as well as to the fair acquisitfon value of Coleman. 

Once again, Defendants' agents and representatives discuss�� affirmed, and ratified the synergy 
. . ' 

information contained in their December 12, 1997 schedule. Specifically, Defendants' agents 

and representatives affirmatively declared·to·both Sunbeam ·and MS·& Co. that·S-JSO.S·million 

was the fair and prud�nt prc;>jection of .annual synergies to be gained through Coleman's 

acquisition by Sunbeam. 

Sunbeam Uses Defendants' Fraudulent S)'nergy 
Figures To Determine The Price It Would Pay For Coleman 

30. Sunbeam and MS & Co. relied on Defendants' fraudulent $150 million synergy 

figure to assess Coleman's fair acquisition value. Indeed, as Defendants well lµlderstood :from 
t, 

their experience in buying and scmng dozens of multi-billion dollar companies, Coleman's 

acquisition value hinged on the assessment of synergies (the sum total of cut costs and increased 

revenue) to be gained from combining Coleman and Sunbeam's �perations. Because the 

particular facts underlying Coleman's operations were within the peculiar knowledge of the 

Defendants, the Defendants' synergy figures became - as De.fendants intended they wou ld - a 

principal criterion for driving Coleman's acquisition price substantially above the then-market 

value, ultimately to the final purchase price of $2.2 billion. 
. . � 

31. Defendants knew their fraudulent synergy figure;$ would be significant to 

inducing Sunbeam to purchase Coleman for $2.2 billion. Indeed, Defendants knew - as 

Coleman's fonner CEO has since confirmed- that Coleman's $2.2 billion acqwsition price was 

inflated by more than$ l billion on account of Defendants' false statements. Defendants further 

knew -·as Coleman's fonner CEO bas since confirmed-that annual synergy gains following 

Coleman's acquisition by Sunbeam c:Ould not reach $50 to $75 million per year, let alone $ISO 

million. Despite this knowledge, and with a specific intent to defraud, Defendants repeatedly 

and consistently doubled and/or tripled their estimated synergy figures in their representations to 

11 

•" 

16div-010084



" 

• Sunbeam and MS & Co. for the express purpose of establishing a premium price for Coleman 

that was twice what Defendants knew Coleman to be worth. 

.. , ' ' 

32. Defendants' fraudulent scheme culminated in March 1998, when Sunbeam, in 

direct reliance on Defendants' synergy figures and the economic modeling conducted with those 

figures built-in, agreed to purchase Coleman for what Defendants admit was a fraudulently 

inflated purchase price of $2.2 billion. Sunbeam thus agreed to pay Defendants $160 million in 

·cash. to assume $584 million in Coleman-related debt, and to provide Defendants with 

14,099,749 shares of Sunbeam stock. On the same day, Sun�eam also agreed to pw-chase 

Signature Brands and First Alert for approximately $300 million. 

Morgan Stanley Senior Funding ltelies On Defendants' 
False Representations In Extending Credit To StJnbeam 

33. Sunbeam needed to raise approximately $2.3 billion to refinance existing debt and 

fund the acquisitions of Coleman, First Alert. and Signature Brands. To accomplish these 

finm:icing objectives, Sunbeam's management elected to issue $500 million in snbordinatcd 

• convertible notes (an amount later increased to $750 million) (the "Convertible Note Offering") 

and enter into a new $2.0 billion senior credit agreement (later reduced to $1. 7 billion) with 

• 

secured lenders (the "B� Facilityj. MS _& Co. served as the lead llllderwriter for the 

Convertible Note Offering. MSSF served as the Syndication Agent for tbe Baruc Facility. MSSF 

also took the lead in coordinating the Bank Facility with First Union and Bank of America, 

Sunbeam's other seemed· lenders. 

34. Defendants knew about and accepted these proposed financing arrangements. 

Specifically, Defendants' knew that the Coleman acquisition would not close unless Sunbeam 

secured the financing necessary to cover Coleman's acquisition price - a price Defendants 

knew to be inflated by more than $ 1  billion as a direct and foreseeable consequence of their false 

and misleading synergy representations. Indeed, Defendants made these representations with the 

expectation and intent that . the infonnation would be passed on to prospective lenders from 

whom Sunbeam would seek the capital necessary to finance the $2.2 billion purchase price. 
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• 35. Accordingly, as is customary in any acquisition of t}:te scale at issue here, the 

synergy figures utilized and relied upon by management of the principal companies and their 
. ' 

financial advisors were provided to Plaintiff as the principal lender · on the deal. Defendants' 

false and misleading synergy figures were thus provided to MSSF by representatives of Sunbeam 

and MS & Co. and re1ied UP,on by MSSF when it agreed to p�ceed with the Bank Facility. 

Sunbeam and MS & Co. also infonned MSSF that Defendants had eommunicated the inflated 

synergy figures, and that the acquisition price for CoJenian was driven by these synergy 

representations. 

36. MSSF relied upon Defendants' false synergy representations in proceeding with 

the Bank Facility. To begin with, as would any lender engaged in a deal of this scale, MSSF 

. looked to the synergy projections provided by Sunbeam and the Defendants. to evaluate annual 

cash flow and to assess Sunbeam's ability, foUowirig the acq'liisition, to promptly pay interest 

and uitimately pay back the loan. MSSF also looked to Defendants' �llDlative representations 
.,. 

regarding $150.5 mi1lion synergies for "comfort" regarding Sunbeam's ability to achieve its own 

• more conservative synergy projections.· While. Sunbeam and MSSF discounted Defendants• 

synergy figures by as much as a third, they continued to believe,. based on the strength of 

Defendants' representations, thafthere was "upside" to their own synergy eStimates, and that 

Sunbeam was likely to achleve even greater synergies than those included oo their oMi 

conservative models. MSSF directly relied on this "upside" ·potential, noting the possibility of 

"upside" in its final analysis of the Bank Facility as a factor in moving forward with the loan. 

• 

37. Furthennore, Defendants' fraudulent synergy representations dramatically 

increased Sunbeam's borrowing requirements for the Bank Facility. According to MSSF's 

March 5, 1 998 commitment letter confinning the Bank Facility� the purpose of the loan was "to 

provide part of the financing required to consummate the Acquisition, to refinance existing 

indebtedness, to pay related fees and expenses, and to finance ongoing working capital, 

permitted acquisitions and other general requirements of the Borrowers.'' But for having to 

finance the fraudulently inflated $2.2 billion purchase price, the Bank Facmty either would not 
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• have been necessary, or would have required a loan for hundreds of millions of dollars less than 

the $1. 7 billion Sunbeam actually borrowed. 

38. Defendants knew or should have known that MSSF was the principal participant 

in the Bank Facility, and that MSSF would be relying on the representations Defendants made to . . . 

Sunbeam during the negotiations for the acquisition. Indeed, documents issued in c�nnection 

with the Note Offering clearly stated that "(Sunbeam] is cuirently negotiating the tenns of the 

New Credit Facility with a group of banks which [SWlbeam] expects will provide for borrowings 

by [Sunbeam] or one or more of its subsidiaries in the aggregate principal amount ofS2.0 billion. 

The New Credit Facility is being arranged by an affiliate of [Morgan Stanley)." 

39. Defendants aJso knew or should have known that MSSF and other lenders 

detennined the terms of the Bank Facility in reliance on Defendants" intentionally misleading 

·.·,, synergy calculations. Indeed, reasonable ·aiid professional lenders such as Plain� Barile of 

America, and First Union would not have loaned over $1 billion dollars to any person or entity 

• 

• 

without strong assurance that their money would be retuined. And Defendants, in their 

substantial experience negotiating multi-billion dollar mergers and acquisitions, understood that 

Sunbeam's $2.2 billion acquisition of Coleman made financiaJ sense only on account of inflated 

post-acquisition synergy calculations, which Defendants knew to be false and misleading. 

The AcquisJtion and Bank Fa�ility Close 

40. Sunbeam closed its acquisition of Coleman on March 30, 1998. On that date, 

SWlbeam, through a wholJy owned subsidiary, acquired approximately 81% of the then 

outstanding shares of Coleman common stock from Defendants. These shares were acquired by 

Sunbeam in exchange for 14,099,749 shares of Sunbeam's common stock and approximately 

$160,000,000 in cash. ln addition, Sunbeam assumed or repaid approximately $1,016,000,000 in 

debt belonging to Coleman and Coleman-Parent. Included in the repaid debt portion of the 

transaction was an immediate cash payment by Sunbeam lo ·eolemiin-Pai'enl of$590 'million. 

Sums in these amounts· simply · would not ·have been paid -· and · would have required 
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• substantially less fmancing - but for the Defendants' false financial., projections and materially 

misleading statements and omissions. 

41. MSSF and Sunbeam closed the Bank Facility on March 31, 1998. In accordance 

with the terms of the Banlc .Facility, MSSF lqaned Sunbeam $680 million in immediately 

available .funds to be used for Uie acquisitions. First Union, whi� served as the Admllllstrative 

Agent for the Bank Facility, loaned Sunbeam an additional $510 million. Bank of America, 

which served as the Documentation Agent for the Bank Facility, loaned Swibeam an additional 

$510 million. The. amoWlts of these loans correlated directly to the $2.2 billio11 price that 

Sunbeam agreed to pay for Coleman as a result of Defendants' fraudulent synergy 

representations. 

t .. 
Sunbeam Declares Bankruptcy, Defendants' Fraudulent Scheme 
Is ReveaJed,And MSSF Loses Hundreds OfMlllfons OfDoDan 

42. On February 6, 2001, Sunbeam and several of iis'"sub�di&ries fileCI petitions for 

relief under Chapter 11 of the Bankruptcy Code in the United Statcs·''Bankruptcy Court for the 

• Southern District ofNew York. 

• 

43. In the course of Sunbeam's bankruptcy proceeding, .a number of key figures 

involved in negotiating and financing the transaction provided sw9m deposition testimony. 

These figures included Jen:y l:.evin, the former Chief Executive Officer of Coleman, who was 

deposed iri June 2001. Mr. Levin testified that, in his opinion, Sunbeam ovexpaid by 

approximately S 1.1 billion for Coleman, and that the acquisition value for Coleman never 

exceeded $1.2 billion. Mr. Levin also reported that, in his opinion, Sunbeam's synergy models, 

which were based on synergy nurribers that were even lower � the S 150 million in annual 

synergies promised by Defendants, were "fictional" and could not be realistically achieved. 

44. Sunbeam emerged from bankruptcy with a complete discharge of its prior debts, 

including MSSF's $680 million loan. In exchange for this discharge, and as part of the court

approvoo reorganization plan, MSSF received Swibeam stOck valued at a fraction of its original 
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$680 million loan. Thus, MSSF has suffered hundreds of millions of dollars in damages as a 

result of Defendants' fraudulent scheme. 

45. All conditions precedent to the maintenance of this action have occurred or have 

been waived. 

COUNT ONE 
(fraud) 

46. Paragraphs 1 through 45 are repeated and realleged as if set forth herein. 

47. Repeatedly and on several different occasions, Defendants provided Sunbeam and 

its financial team with false information regarding the synergies that Sunb� would achieve 

from its acquisition of Coleman. Defendants also omitted material facts about · Coleman's 

business required to make the synergy information they. provided. to Sunbeam and its financial 

', I , team not misleading. 

• 

• 

48. Defendants' fraudulent representations and material misstatements include, but 

are not limited to, a detailed written schedule identifying 1 S different areas of synergies between 

Sunbeam and Coleman - and representing that the acquisition would result in po�-closing 

synergies totaling $ 1 50.S miUion per year. Defendants repeatedly reafllllned this false and 

misleading synergy information through a series of oral statements and representations made to 

Sunbeam officials and Sunbeam's financial advisers, including advisors at MS & Co. 

Defendants made these· false ·statements ·and representations on sever.ii ·-tlifferent oceasions, 

including (at a minimum) at two meetings held in MAFCO's New York offices - on December 

12, 1997, and on January 29, 1998. 

49. Defendants knew that the false synergy information they provided to Sunbeam, 

and their intentional omission of material facts about the synergies, would be critical to 

Sunbeam's assessment of Coleman's fair acquisition value. Defendants also knew that the false 

synergy information they provided to Sunbeam, and their intentional omission of material facts 

about the synergies, would artificially inflate the acquisition price that Sunbeam was willing to 
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• pay for Coleman and � in tum - the amount of the financing th� Sunbeam would need to 

arrange in order to proceed with the acquisition. 

• 

• 

50. Defendants knew that the $150 million annual synergy figures they provided to 

Swibeam and MS & Co. were materially false and materially misleading. Defendants further 

knew and intended that this. false and misleading figure wo�d grossly inflate Coleman's 

acquisition price." All facts underlying. the $ 1 50 million synergy figures were peculiarly within 

Defendants' knowledge and willfully misrepresented to Sunbeam arid MS & Co. No other party 

to the transaction -:- neither Sunbeam, MS & Co., nor MSSF - had the means or ability to 

know or determine that Defendants' synergy figures were grossly and intentionally inflated. 

5 1 .  Defendants knew or should have known thaf Sunbeam and Ms & Co. would 

communicate Defendants' fraudulent misrepresentations and omisslbns regarding acquisition 

synergies to SWJbeam's lenders, including MSSF. . In  fact, SWlbeam and MS & ·Co. did 
communicate Defendants' fraudulent misrepresentations and omissjons regarding acquisition .,. 
synergies to Sunbeam's lenders, including MSSF; . 

52. Defendants knew or shouid have ·known that MSSF would justifiably rely upon 

Defendants' misrepresentations and risk hundreds of millions of dollars for �e express purpose 

of facilitating Sunbeam's purchas� of Coleman for $2.2 billion - a' price that was artificially 

inflated by Defendants" fraud, and a price that w� roughly double what .Defendants' knew 

Coleman to be worth. In fact, MSSF did risk hundreds of millions of dollars in connection with 

its loan to Sunbeam for the purpose of acquiring Coleman for the fraudulently inflated price of 

$2.� billion. 

53. Through their intentional false statements, Defendants defrauded MSSF. 

Defendants also defrauded MSSF by omitting material facts required to make their synergy 

statements not misleading. 

54. As a direct and proximate result of defendants' fraud, Sunbeam required -. and 

MSSF provided - $680 million in secured lending to finance the acquisition. Sunbeam would 

not have required such a large loan from MSSF - and MSSF would not have made such a large 
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• loan to Sunbeam - but for Defendants' intentionally false and misleading representations, 

misstatements and omissions. 

. .  , ' ' 

• 

• 

SS. As a resuJt of Defendants' fraud, MSSF suffered hundreds of millions of dollars 

in damages when Sunbeam was unable to repay the Bank Facility in full. 

COUNT TWO 
(Negligent Misrepresentation) 

56. Paragraphs 1 through SS are repeated and realleged as if set forth herein. 

51. Repeatedly and on several different occasions, Defendants provided Sunbeam and 

its financial team with false information regarding the synergies that Sunbe8m would achieve 

from its acquisition of Coleman. Defendants also oniitted materi� facts about Coleman's 

business required to make the synergy information they provided to Sunbeam �d its financial 

team not misleading. 

58,. Defendants' negligent representations and material misstatements include, but are 

not limited to, a detailed written schedule identifying 1 5  different areas of synergies between 

Sunbeam and Coleman and representing that the acquisition would result in post-closing 

synergies totaling $1 50.S million per year. Defendants repeatedly reaffirmed this false and 

misleading synergy information through a series · of oral statements and representations made to 

· Sunbeam officials and Sunbeam's financial advisers, including advisors at MS & Co. 

Defendants made these false statements and representations on several different occasions, 

including (at a minimum) at two meetings held in MAFCO's New Yorlc offices on December 12, 

1997, and on January 29, 1 998� 

59. Defendants knew or should have known that the false synergy information they 

provided to Slinbeam, and their intentional omission of material facts about that information, 

would be critical to Sunbeam's assessment of Coleman's fair acquisition value. Defendants also 

knew or should have known that the false synergy information they provided to Sunbeam, and 

the negligent and/or reckless omission of material facts about that infonnation, would artificially 
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inflate the acquisition price that Sunbeam was willing to pay for .,Coleman and in tum, the 

amount of the financing that Sunbeam would need to �g� in order to proceed with the 

acquisition. 

60. Defendants knew or should have known that the $150 million annual synergy 

figures they provided to S�beam and MS & Co. were ma�crially false and materially 

misleading. Defendants further knew or should have known that this false and misleading figure 

would inflate Coleman's acqt.Jisition price. The false and misleading representations and the 

material omissions contained in the infonnation provided to Sunbeam · and its financial team 

demonstrate (at the very least) that Defendants failed to exercise reasonable care in obtaining or 

communicating such material information, or· in ascertaining the truth and accuracy of the 

representations that they made. 

61 .  Defendants knew or should have Jmown that Sunbeam and MS & Co. would 

communicate Defendants' material misrepresentations and omissi�ns regarding aequisition 
.,. 

synergies to Sunbeam's lenders, including MSSF. In fact, Sunbeam and MS &. Co. did 

communicate Defendants' material mi5representations and . omissions · regarding acquisition 

synergies to Sunbeam's lenders, including MSSF. 

62. Defendants further �ew or should have Jmown that MSSF would risk hundreds 

of millions of dollars for the express purpose of facilitating Sunbeam's purchase of Coleman for 

$2.2 billion - a price that was artificially inflated by .Defendants' material misrepresentations, 

and a price that was roughly double what Defendants' knew Coleman to be worth. In fact, 

MSSF did risk hundreds of millions of dollars in connection with its loan to Sunbeam for the 

purpose of acquiring Coleman for the inflated price of $2.2 billion. 

63. · These circumstances imposed a special relationship between the Defendants and 

M$SF and imposed a duty of care on Defendants to provide accurate information concerning 

Coleman's financial health and synergy profile. 

64. Defendants repeatedly and consistently breached this duty through their reckless 

and/or negligent misrepresentations. Defendants further breached this duty through their 
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. . 

• reckless and/or negligent omission of material facts required to make their synergy statements 

not misleading. 

. .  , 

• 

• 

. ' 

65. As a direct and proximate result of defendants' misrepresentations and material 

omissions Sunbeam required - and MSSF provided - $680 million in secured lending to 

finance the acquisition. Sunbeam would not have required such a large loan from MSSF - and 

MSSF would not have made such a large loan to Slinbeam - but for Defendants' 

misrepresentations and material omissions. 

66. As a result of Defendants' misrepresentations and material omissions, MSSF 

suffered hundreds of millions of dollars in damages when Sunbeam was unable tO repay the 

Bank Facility in full. 

PRAYER OF RELIEF 

WHEREFORE, MSSF requests thi� Comt to provide the following relief: 

(a) Compensator)' damage$ in an amount to be det�ed at trial; 

(b) 

(c) 

(d) 

(e) 

(f) 

Disgorgement of alJ g�, profits, and advantages obtained by Defendants as a 
result of Defendants' :fraudulent conduct; 

Attorneys' fees and costs incurred in this and related litigation; 

Pre-judgment interest; and 

All other relief this Court may deem just an� appropriate. 

MSSF expressly reserves the right to seek leave to amend its complaint pursuant 
to Fla. Stat. § 768.72 to assert claims for punitive damages. 
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' � 
.. 

• 

• •  

• 

JURY DEMAND 
o J o  

67. MSSF requests a tri al  by jury on any and all i,ssues raised by thiS Complaint 

which are triable of right by a jury. 
I 

Dated: May 12, 2003 . .  _ .. _ _ ____ :.. . . . · · -· · · · · · ----Respectfully Submitted. . 

l �h � Jr. � em rnsf,i 
:ARLTON FIELDS · . 

222 Lake View Avenue - Suite l 400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 65917368 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
KIRKLAND & ELLIS 
655 1 5th Street, N.W. - Suite 1200 
Washington, D.C. 20005 

. 

Telephone: (202) 879..SOOO 
Facsimile: (202) 879-5993 

,. 
ATI'ORNEYS FOR PLAINTIFF, 
MORG� STANLEY SENIOR FUNDING 
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MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff, 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5 1 65 AI 

NOTICE OF VOLUNTARY DISMISSAL WITHOUT PREJUDICE 

Plaintiff Morgan Stanley Senior Funding, Inc., by and through its undersigned counsel, 

and pursuant to Fla.R.Civ.P. 1 .420 hereby files this Notice of Voluntary Dismissal without 

Prejudice on behalf of Plaintiff Morgan Stanley Senior Funding, Inc. against Defendants 

MacAndrews & Forbes Holdings Inc. and Coleman (Parent) Holdings Inc. in the above Case No: 

CA 03-5 1 65 AI. This notice applies to Case No. CA 03-5 1 65 AI only.' 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

1 ,Jb 
all counsel of record on the attached service list by facsimile and Federal Express on this ddJ ---
day of October, 2004. 

Thomas D. Yannucci, P.C. 
Lawrence P.  Bemis (FL Bar No. 6 1 8349) 
Thomas A. Clare 
Zhonette M .  Brown 
KIRKLAND & ELLIS LLP 

655 1 51h Street, N.W., Suite 1 200 
Washington, D.C. 20005 
Telephone :  (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EVANS, P.L.L.C. 

Sumner Square 
1 6 1 5  M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for: 
Morgan Stanley Senior Funding, Inc. 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1 400 
West Palm Beach, FL 33401 
Telephone: (56 1 )  659-7070 
Facsimile: (56 1 )  659-7368 
E-mail :  jianno@carltonfields.com 
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' ' 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2 1 39 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S.  Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 606 1 1 

SERVICE LIST 
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#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC. 
Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO: 2003 CA 005045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

COLEMAN (PARENT) HOLDINGS INC. hereby gives notice of the filing of 

COLEMAN (PARENT) HOLDINGS INC.'S Response to Morgan Stanley's Motion in Limine 

No. 10 to Exclude Restatement Interview Notes of Non-Party Arthur Andersen and Non-Party 

Skadden, Filed under Seal on this date. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this l�lb day of Ion 

2005. �� � \� 
JACKtAROLA 
Florida ar No.: 169440 
Searcy Denney Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5815 
Attorneys for Plaintiffs 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Notice Of Filing Pleading Under Seal 
Case No.: 2003 CA 005045 AI 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. #400 
Washington, DC 20036-3206 

COUNSEL LIST 
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IN THE FIFTEENTH JUDICIAL CIRCU1T 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

MORGAN STANLEY'S RESPONSE TO CPH MOTION IN LIMINE NO. 2 

TO BAR EVIDENCE AND ARGUMENT CONCERNING THE WEALTH, NET 
WORTH, INCOME OR FINANCIAL STATUS OF PERELMAN, GITTIS, 

OR ANY OTHER MAFCO, CPH OR COLEMAN EMPLOYEES [SIC) 

CPH erroneously contends that Morgan Stanley intends to introduce evidence regarding 

the finances of MAFCO, CPH or Coleman employees to prejudice or mislead the jury. Morgan 

Stanley does not intend to do so. Morgan Stanley does not dispute that evidence regarding the 

personal finances of the individuals at issue would not be relevant simply to show that they are 

millionaires, multi-millionaires, or, even billionaires (Ron Perelman). Morgan Stanley agrees 

that it will offer evidence relating to these individuals' financial status only when the evidence is 

relevant to other issues in the case, which it is. 

First, such evidence is relevant to show their financial sophistication, which is an issue 

for the jury in this case. Perelman put his own sophistication and that of his affiliates and 

representatives squarely at issue in this action when he filed the Complaint against Morgan 

Stanley. See DynCorp v. GTE Corp., 215 F. Supp. 2d 308, 329 (S.D.N.Y. 2002) (The "special 

relationship of trust" or confidence necessary to sustain a reliance claim "generally does not exist 

between sophisticated commercial entities entering into arms-length business transactions."); 

Aug. 11, 2004 Order on Application of NY Law at 5 (quoting Schumaker v. Mather, 133 N.Y. 
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590, 596 (1892) ("Under New York law, reliance on a fraudulent misrepresentation is not 

reasonable if the recipient 'has the means available to him of knowing, by the exercise of 

ordinary intelligence, the truth . . .. "'). 

Second, the evidence is relevant to show how CPH came into possession of the Offering 

Memorandum. For example, according to CPH, William Nesbitt (Perelman's chief analyst and a 

senior vice-president at MacAndrews & Forbes Holdings Inc.) attended the March 18, 1998 

Sunbeam debenture "road show" in New York City and received a copy of the Sunbeam 

Offering Memorandum. Under 17 C.F.R. § 230.144A(7)(a)(l )(i), only investors that own and 

invest on a discretionary basis over $100 million in securities could participate in Sunbeam's 

Rule 144(a) offering. In short, the debenture offering was not a "public offering" of registered 

securities. It was just the opposite; an offering of "restricted securities" to sophisticated 

investors. Accordingly, this was not a situation where CPH could have attended the road show 

solely by virtue of its relationship with Morgan Stanley or as a party to the merger transactions 

- CPH still had to qualify as a sophisticated investor based on net worth. Thus, Ron Perelman's 

and his companies' net worth are relevant to explain why Nesbitt was able to get the Offering 

Memorandum for the debentures, the offering of which is at the heart of CPH's fraud claims in 

this case. 

Third, the evidence is clearly relevant to CPH's claims against Morgan Stanley based on 

Sunbeam's debenture offering which was underwritten by Morgan Stanley (the "Initial 

Purchaser"). CPH and its experts (Horton) contend the CPH was entitled to rely upon the 

debenture offering and the related Offering Memorandum (MS 166), even though CPH did not 

purchase and debentures. (CPH's contentions are set out in detail in Morgan Stanley's Response 

to CPH Motion in Limine No. 10.) Moreover, the Offering Memorandum explains in no 
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uncertain terms that sophisticated investors such as Messrs. Perelman and Gittis have no right to 

rely on Morgan Stanley - the "Initial Purchaser" - but instead are required to do their own 

investigation. The Offering Memorandum of the Debentures from Sunbeam is pellucid on this 

point. 

Offering Memorandum 
$2,014,000,000 

Sunbeam 

Strictly Confidential 

Zero Coupon Convertible Senior Subordinated Debentures Due 2018 

* * * * 

This Offering Memorandum is highly confidential and has been prepared 
by the Company [Sunbeam] solely for use in connection with the proposed private 
placement of the Debentures described herein.. .. This Offering Memorandum is 
personal to each offeree and does not constitute an offer to any other person or to 
the public generally to subscribe for or otherwise acquire the Debentures or the 
Common Stock issuable upon conversion of the Debentures. Distribution of this 
Offering Memorandum to any person other than the offeree and those persons, if 
any, retained to advise such offeree with respect thereto is unauthorized, and any 
disclosure of any of its contents without the prior written consent of the Company 
is prohibited. 

* * * * 

Each person receiving this Offering Memorandum acknowledges that (i) 
such person has been afforded an opportunity to request from the Company and to 
review all additional information considered by it to be necessary to verify the 
accuracy of or to supplement the information herein, (ii) it has not relied on the 

Initial Purchaser [Morgan Stanley] or any person affiliated with the Initial 
Purchaser in connection with its investigation of the accuracy of such 
information or its investment decision and (iii) no person has been authorized to 
give any information or to make any representation concerning the Company or 
the Debentures or the Common Stock issuable upon conversion of the Debentures 
offered hereby other than as contained or incorporated by reference herein and 
information given by duly authorized officers and employees of the Company in 
connection with investors' examination of the Company and the terms of the 
offering, and, if given or made, such other information or representation should 
not be relied upon as having been authorized by the Company or the Initial 
Purchaser. 

No representation or warranty, express or implied, is made as to the 
accuracy or completeness of the information contained or incorporated by 
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reference herein and nothing contained in this Offering Memorandum, or 
incorporated by reference herein, is, or shall be relied upon as, a promise or 
representation. The Initial Purchaser assumes no responsibility for the 
accuracy or completeness of such information. 

(MS 166 at 2 (Mar. 19, 1998 Offering Memorandum) (emphasis added) (Ex. 1).) 

WHEREFORE, Morgan Stanley agrees to CPH's Motion In Limine No. 2, to the extent 

the motion requests that Morgan Stanley not be permitted to offer evidence of an individual's or 

company's financial status unless the evidence is relevant on a matter in controversy, such as the 

plaintiffs status as sophisticated investors and the debenture offering. Morgan Stanley reserves 

its right to present such evidence in instances where it is specifically relevant to a fact at issue in 

the case. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 18th 

day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 

Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FI GEL, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsim�le: (561) 659-7368 
E-mail: jianno@carltonfields.com 

Counsel for Morgan Stanley 
& Co. Incorporated 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

K&E LEGAL:I0149112.I 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MORGAN STANLEY'S RESPONSE TO CPH'S MOTION IN LIMINE NO. 3 
TO EXCLUDE EVIDENCE AND ARGUMENT OF MORGAN STANLEY'S LOSSES 
IN THE TRANSACTION BETWEEN COLEMAN COMP ANY INC. AND SUNBEAM 

CPH claims that Morgan Stanley engaged in a massive fraud on CPH and Morgan 

Stanley's own clients (over $70 million in debenture purchasers) to earn $30 million in 

investment banking fees and "retain" Sunbeam as a client. At the same time, CPH seeks to 

exclude evidence and argument about the $680 million that Morgan Stanley lost after loaning 

money to Sunbeam as part of the Coleman Transaction. Put simply, CPH contends that it should 

be able to argue that Morgan Stanley defrauded CPH to earn $30 million, but keep from the jury 

that the cost was a $680 million loan to Sunbeam that went promptly into default. Unable to 

dispute this economic absurdity, CPH would have this Court bar the jury from hearing this 

evidence. Under clearly established New York law, the size of Morgan Stanley's loss is not only 

relevant -the loss is a key fact that must be considered in determining whether Morgan Stanley 

had the requisite intent to commit fraud on CPH. 

CPH offers three arguments in support of its motion: (1) evidence of Morgan Stanley's 

loss is irrelevant; (2) Morgan Stanley is judicially estopped from claiming that it suffered a loss; 

and (3) evidence of Morgan Stanley's loss would create unfair prejudice, confuse the issues, and 

mislead the jury. None of the arguments withstand scrutiny. 
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defense against CPH's fraud claim because under New York law such evidence conclusively 

demonstrates that the element of scienter has not been established. 

5. Evidence that conclusively defeats and element of the alleged offense is the very 

definition of "evidence tending to prove or disprove a material fact." Fla. Evid. Code. § 90.401. 

II. Morgan Stanley Is Not Judicially Estopped From Claiming That It Suffered A Loss. 

6. CPH next contends that Morgan Stanley is judicially estopped from arguing that it 

suffered a loss when Sunbeam went bankrupt. In support of its contention, CPH points to 

pleadings in the Sunbeam bankruptcy court in which Morgan Stanley Senior Funding ("MSSF"), 

an affiliate of Morgan Stanley & Co., asserted that it was a legally distinct entity from Morgan 

Stanley & Co. and, as a result, ought not have Morgan Stanley & Co.'s actions imputed to it. 

7. CPH misstates the law of judicial estoppel and selectively quotes the authorities 

upon which it relies. Those authorities clearly show that the requirements for judicial estoppel 

have not been met here. The Florida Supreme Court case cited by CPH, Chase & Co. v. Little, 

156 So. 609, 610 (Fla. 1934), states that "[i]n order to work an estoppel the position assumed in 

the former trial must have been successfully maintained. In proceedings terminating in a 

judgment, the positions must be clearly inconsistent, the parties must be the same and the same 

questions must be involved." (Emphasis added; internal quotations & citation omitted.) 

8. The parties to the bankruptcy proceeding are not the same as those in this case. 

Moreover, arguing that the actions of Morgan Stanley & Co. Incorporated ought not be imputed 

to MSSF is not clearly inconsistent with contending that the losses of MSSF ultimately are 

reflected in Morgan Stanley's consolidated financial statement. Nor are the same questions 

involved here as were raised in the bankruptcy proceeding. 

9. Moreover, CPH - a shell corporation within the "family" of MAFCO holding 

companies - should not be heard to argue that the losses suffered by an affiliate within the 
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Morgan Stanley "family" of companies are irrelevant to Morgan Stanley & Co. Incorporated. 

CPH's own punitive damage claim relies on the consolidated financial statements of Morgan 

Stanley as a whole, rather than the Morgan Stanley entity against which CPH asserts its claims. 

CPH cannot play on both sides of the street at the same time. 

III. Evidence Of Morgan Stanley's Losses Is Not Unfairly Prejudicial. 

10. CPH's final argument in support of its motion is that evidence of Morgan 

Stanley's losses will "create unfair prejudice, confuse the issues, and mislead the jury." (CPH 

MIL No. 3 at 3.) The introduction of evidence and testimony about Morgan Stanley's losses will 

do none of these things. Indeed, the argument borders on silly . 

. 11. Certainly, evidence that Morgan Stanley lost hundreds of millions of dollars is 

prejudicial to CPH - indeed it's fatal to its fraud claim. But to be excluded, the disputed 

evidence must be unfairly prejudicial. See Borden, Inc. v. Florida E. Coast Ry. Co., 772 F.2d 

7 50, 7 56 (11th Cir. 1985) ("[U]nfair prejudice . . .  cannot be equated with evidence that is simply 

adverse to the opposing party.") There is nothing unfair about introducing evidence that, under 

well established New York law, conclusively proves that Morgan Stanley did not have the 

requisite scienter for fraud. 

12. Nor will the evidence of Morgan Stanley's losses confuse the issues or mislead 

the jury. Indeed, Morgan Stanley's losses go to what is perhaps the central issue in this case: 

Morgan Stanley's knowledge-rather, its lack of knowledge-about Sunbeam's fraud. 
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WHEREFORE, Morgan Stanley respectfully requests that this Court deny CPH's Motion 

in Limine No. 3. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 18th day 

of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare · 

Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FIGEL P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley 
& Co. Incorporated 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

K&E LEGAL:10149118.1 

SERVICE LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

MORGAN STANLEY'S RESPONSE TO CPH'S MOTION IN LIMINE NO. 4 

TO BAR EVIDENCE AND ARGUMENT CONCERNING 

MONICA LEWINSKY, WEBSTER HUBBELL, THE GRAND JURY 

INVESTIGATIONS REGARDING LEWINSKY AND HUBBELL, 

AND THE REPORT OF THE OFFICE OF THE INDEPENDENT COUNSEL 

Morgan Stanley respectfully opposes CPH's attempt to preclude Morgan Stanley from 

introducing evidence or argument at trial concerning Ronald 0. Perelman's dealings with 

Monica Lewinsky or Webster Hubbell, as well as the investigation of those dealings by the 

Office of the Independent Counsel ("OIC"). 

One of Morgan Stanley's principal defenses in this action is that CPH had no legal right 

to rely on Morgan Stanley's due diligence efforts -either on its own behalf or as an underwriter 

for the Sunbeam's debenture offering under rule 144A of the Securities Act of 1933. To 

establish this defense, Morgan Stanley intends to show the jury that: (1) CPH could have 

conducted its own due diligence of the finances of the Sunbeam Corporation ("Sunbeam") 

simply by reading Sunbeam's financial statements; (2) standard business practices demanded 

that CPH should have done so; but (3) CPH did not do so. Critical to the jury's understanding of 

what happened, are the reasons why the highly-sophisticated and experienced businessmen 

responsible for directing CPH's due diligence efforts would have neglected to undertake even the 

most basic investigation of Sunbeam's finances -by reading Sunbeam's financial statements. 
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One answer is that during a significant portion of the negotiation, due diligence, and dosing of 

the Coleman Transaction, key MAFCO personnel were distracted by other matters, resulting in 

MAFCO's failing to perform any due diligence on Sunbeam. 

For example, Jim Maher - the primary negotiator on behalf of MAFCO - was 

vacationing in Aspen approximately 24 days in February and March 1998, which were the key 

months in which the Coleman Transaction occurred. When he was not vacationing in Aspen, 

Maher, along with another key analyst on the Coleman Transaction, Will Nesbitt, were busy 

negotiating and closing the Panavision deal.1 Jerry Levin - the CEO of the Coleman Company 

and MAFCO's specialist in consumer-branded operating companies like Sunbeam - had 

virtually no involvement in Coleman's analysis of Sunbeam in the first two months of 1998 up 

until seven days before the signing of the merger agreements. And finally, from January through 

April 1998 -contemporaneously with the Coleman Transaction -Perelman and his advisors 

were scrambling to respond to the barrage of media reports concerning the OIC's investigation of 

Perelman, Vernon Jordan, whose wife was a Coleman director, and Revlon, Inc. Moreover, the 

same MAFCO insiders were being forced to respond to the OIC's subpoena of records from 

Revlon concerning Monica Lewinsky's employment, MAFCO's "consulting" contract with 

Webster Hubbell, as well as preparing Perelman for his interviews (at which he twice provided 

sworn testimony) with the OIC. These distractions are directly relevant to a key issue in the 

case, and therefore should be admitted. 

In support of its motion, Morgan Stanley states the following: 

1 See Morgan Stanley's Opposition to Plaintiffs Motion in Limine (No. 12) To Bar Evidence 
and Argument Concerning the Acquisition of Panavision, Inc. at 6-7. 
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BACKGROUND 

1. On January 21, 1998, Perelman agreed to discuss the potential acquisition of The 

Coleman Company, Inc. ("Coleman") with Sunbeam. That same day, the national media broke 

the story about a possible relationship between Monica Lewinsky and President Clinton. The 

story developed rapidly, was reported widely in the national and international media, and gripped 

the country's attention for the next calendar year. 

2. On January 22, 1998 - the day after Sunbeam-Coleman negotiations were 

underway in earnest - the national media reported that, in early January 1998, Vernon Jordan 

had personally contacted Perelman to request that he arrange for Revlon to hire Monica 

Lewinsky. See, e.g., Jill Lawrence, Clinton's Confidant in Unfamiliar Waters, USA Today, Jan. 

22, 1998, at 9-A, available at 1998 WL 5713961; David Willman & Ronald J. Ostrow, Clinton 

Under Fire, Los Angeles Times, Jan. 22, 1998, at A-15, available at 1998 WL 2391066; Sam 

Donaldson, Jackie Judd, Peter Jennings, Crisis in the White House, ABC News, Special Report, 

Jan. 22, 1998, available at 1998 WL 8056094. 

3. On January 26, 1998, Perelman was called before the Office of Independent 

Counsel to provide sworn testimony. See http://www.cnn.com/icreport/report2/ 

suppp/suppp9 l .html and http://www.cnn.com/icreport/report2/suppp/suppp92 .html. 

4. On February 5, 2005, the Chicago Tribune reported the OIC had obtained, 

relevant documents from Revlon pursuant to a subpoena. See Michael Tackett, Starr Jury 

Subpoenas Corporate Job Records 3 Lewinsky Interviews May Be Key to U.S. Probe, Chicago 

Tribune, Feb. 5, 1998, at 3, available at 1998 WL 2822017.· 

5. On February 6, 2005, the Washington Post published two articles reporting on the 

OIC's investigation of Perelman's role in these matters. See Michael Powell, The Plutocratic 

Party; To Ron Perelman, Politics Aren't Important, Just Good Business, Wash. Post, Feb. 6, 
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1998, at B-01, available at 1998 WL 2466201; Brett D. Fromson, The Loyal Director Is in Great 

Demand; Jordan's 10 Board Positions Worth $1.1 Million, Wash. Post, Feb. 6, 2005, at G-01, 

available at 1998 WL 2466148. The Washington Post also reported that MAPCO had entered 

into a $100,000 "public relations" contract with Web Hubbell, the former United States 

Attorney, which it had terminated after Hubbell plead guilty to making false statements in a 

federal probe. Powell, Wash. Post, at B-01. 

6. On February 17, 1998, USA Today reported that Vernon Jordan had gone to 

Perelman to find work for both Monica Lewinsky and Web Hubbell. Edward T. Pound, Key 

Questions Locking In On Jordan's Role, USA Today, Feb. 17, 1998, at 10-A, available at 1998 

WL 571639. On February 21, 1998, the New York Times published a first-page article reporting 

that Vernon Jordan had kept President Clinton personally informed of his efforts to find Monica 

Lewinsky a job, including his contacts with Perelman. Jeff Gerth & John M. Broder, Lawyer 

Says Ally Informed Clinton of Aid for Intern, New York Times, Feb. 21, 1998, at A-1, available 

at 1998 WLNR 2971901. The articles cited above were merely the tip of the media iceberg; 

dozens of other stories about the matter appeared in the national press during February and 

March 1998. 

7. In the midst of this media blitz, Perelman was called upon to provide testimony. 

On April 2, 1998 -three days after Sunbeam's acquisition of Coleman closed-Perelman met 

with the OIC, and he provided sworn testimony to the OIC on April 23, 1998. 

ARGUMENT 

8. CPH asserts that evidence relating to Perelman's connection with the matters 

under investigation by the OIC during January through April 1998 should not be allowed at trial 

because the prejudicial value of this evidence outweighs its probative value. (See CPH MIL No. 

4 at 3 (citing Fla. Evid. Code§ 90.403).) The Court should reject CPH's arguments. 
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MAFCO's involvement in the Lewinsky matter - paints a credible explanation for the jury of 

why a sophisticated businessman like Perelman, surrounded by an army of sophisticated 

financial, legal, and accounting advisors, failed to conduct due diligence on Sunbeam. Evidence 

bearing on the reasons why CPH failed to conduct due diligence is clearly relevant to Morgan 

Stanley's defense against MAFCO's claims and is therefore admissible. See Fla. Evid. Code § 

90.401 (Relevant evidence is "evidence tending to prove or disprove a material fact."); Sheen v. 

Jenkins, 629 So. 2d 1033, 1035 (Fla. 4th DCA 1993) (holding that in order to be admissible, 

evidence "must have a logical tendency to prove or disprove [a] fact which [is] of consequence 

to the outcome" of the litigation); McMillan v. Reese, 55 So. 388, 390 (1911) (recognizing that 

"the mere fact that proferred evidence is not full and complete within itself, but formed only one 

link in the chain, so that it would have to be supplemented by other evidence in order to avail the 

party offering it, may not render such evidence incompetent or inadmissible"). 

12. Second, there is no legal or factual basis to CPH's claim that such evidence will 

"play upon jurors' emotions and political prejudices." (CPH MIL No. 4 at 3.) As an initial 

matter, CPH's claim that this evidence is prejudicial does not ring true. Seven years have passed 

since these events transpired, and to the extent these issues could ever have been considered 

"politically charged" or prejudicial, they are now merely historical facts. Moreover, contrary to 

its accusation that Morgan Stanley will seek to use this information to distract the jury with 

"politically charged digressions," (id.), Morgan Stanley will rely upon these unusual events 

(together with other evidence) for a single purpose: to explain to the jury why CPH - a 

sophisticated company with a great deal of experience in mergers and acquisitions -could have 

so inexplicably walked away from its duty to do its own due diligence on Sunbeam, including 

the most obvious: read Sunbeam's financial statements. 

6 
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WHEREFORE Morgan Stanley respectfully requests that this Court deny CPH's motion 

to preclude Morgan Stanley from introducing evidence or argument at trial concerning 

Perelman's connection with the matters under investigation by the OIC in January through April 

1998. This evidence is relevant and is vital to Morgan Stanley's defense that Perleman and his 

advisors were distracted from the Coleman Transaction by the these high profile matters and 

therefore failed to conduct ordinary due diligence on the Coleman Transaction. 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCU1T 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MORGAN STANLEY'S RESPONSE TO CPH MOTION IN LIMINE NO. 5 

TO BAR EVIDENCE AND ARGUMENT CONCERNING 

THE HEALTH OF A MORGAN STANLEY EXECUTIVE 

CPH erroneously argues that Morgan Stanley intends to introduce evidence regarding the 

health of Ruth Porat, who is a Vice Chairman of Investment Banking for Morgan Stanley and a 

key witness in this case. In particular, CPH argues that Morgan Stanley will try to inform the 

jury that Ms. Porat is suffering from cancer in an attempt to prey upon the jurors' sympathies. 

Morgan Stanley does not intend to do so. Morgan Stanley agrees not to introduce the fact of Ms. 

Porat's cancer to the jury unless and until CPH opens the door to such testimony. If, for 

example, CPH questions Ms. Porat about the reasons she did or did not do something, and the 

truthful response relates to her health, Ms. Porat should be permitted to answer truthfully. 
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WHEREFORE, Morgan Stanley agrees to CPH's Motion In Limine No. 5, to the extent 

the motion requests that Morgan Stanley be barred from intentionally eliciting evidence 

regarding Ms. Porat's cancer. Morgan Stanley reserves its right to introduce such evidence, if 

and only if, CPH opens the door and puts Ms. Porat's health in at issue. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 18th 

day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 

Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FI GEL, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley 
& Co. Incorporated 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Florida Bar No. 655351. 
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One IBM Plaza, Suite 400 
Chicago, IL 60611 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MORGAN STANLEY'S RESPONSE TO CPH MOTION IN LIMINE NO. 7 

TO BAR EVIDENCE AND ARGUMENT CONCERNING 
PLAINTIFF'S SETTLEMENT WITH ARTHUR ANDERSEN 

CPH seeks an order from the Court barring Morgan Stanley from introducing any 

evidence regarding CPH's settlement with Arthur Andersen. Morgan Stanley agrees that the 

amount of CPH's settlement with Arthur Andersen is inadmissible collateral source evidence, 

and Morgan Stanley agrees not to introduce the CPR-Arthur Andersen settlement amount at trial. 

Gormley v. GTE Prods. Corp., 587 So. 2d 455, 458 (Fla. 1991) (per curium). However, Morgan 

Stanley does not, concede that CPH's lawsuit against Arthur Andersen is inadmissible. To the 

contrary, the fact that CPH sued Arthur Andersen and accused Arthur Andersen of fraud and 

misrepresentation is highly relevant to the key issue the jury will decide in this case - whether 

the fraud about which CPH now complains was committed or concealed by Morgan Stanley, or 

whether Sunbeam or its auditors Arthur Andersen are the parties responsible for the alleged 

wrongdoing. 

Even though Morgan Stanley agrees with CPH that the amount of the settlement CPH 

reached with Arthur Andersen would only be relevant to a post-judgment set-off, the fact that 

CPH sued Arthur Andersen in the first place and accused Arthur Andersen of fraud and 

misrepresentation bears directly on Morgan Stanley's defense and affirmative defenses in this 
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action. The fact that CPH sued Arthur Andersen for fraud and misrepresentation has direct 

relevance to Morgan Stanley's affirmative defenses of waiver, estoppel, comparative negligence 

and comparative fault, and negligence or fault of third parties for whom Morgan Stanley bears no 

responsibility. (See Jan. 12, 2005 Restated Am. Answer at 22-31.) 

In addition, the fact that CPH sued Arthur Andersen and accused Arthur Andersen of the 

very fraud and misrepresentation it now blames on Morgan Stanley and the admissions contained 

in CPH's pleadings are proper impeachment material for CPH's witnesses. See Davidson v. 

Eddings, 262 So. 2d 232 (Fla. 1st DCA 1972) (allegations and admissions from prior lawsuits are 

proper impeachment material when party supplied the information therein). Morgan Stanley is 

entitled to cross-examine CPH's witnesses about the fact that CPH sued Arthur Andersen and 

about the admissions contained in its lawsuit, and Morgan Stanley would suffer unfair prejudice 

if the Court were to bar inquiry into these matters. 

Finally, to the extent Arthur Andersen's current or former employees testify at trial, the 

Settlement Agreement is relevant to show bias, interest, and prejudice. Flores v. Miami-Dade 

County, 787 So. 2d 955, 958 (Fla. 3d DCA 2001) ("Evidence which is inadmissible as 

impeachment under other methods is admissible if it shows the bias of a witness.") (citing 

Charles W. Ehrhardt, Florida Evidence§ 608.5 at 471 (2001).) 
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WHEREFORE, Morgan Stanley agrees with CPH's Motion In Limine No. 7 to the extent 

the motion requests that Morgan Stanley be barred from introducing evidence regarding the 

amount of CPH' s settlement with Arthur Andersen, but requests that the Court deny the motion 

insofar as it seeks to preclude Morgan Stanley from introducing the fact that CPH brought a 

lawsuit against Arthur Andersen alleging that Arthur Andersen made misrepresentations and 

committed fraud regarding the Coleman-Sunbeam merger. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 18th day 

of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 

Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FIGEL P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley 
& Co. Incorporated 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 

Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MORGAN STANLEY'S RESPONSE TO CPH MOTION IN LIMINE NO. 8 

TO BAR EVIDENCE AND ARGUMENT CONCERNING THE VALUE 

OF MAFCO'S SETTLEMENT WITH SUNBEAM CORPORATION 

CPH erroneously argues that Morgan Stanley intends to introduce evidence regarding 

"the value of MAFCO's settlement with Sunbeam." (CPH MIL No. 8 at 1 (emphasis added).) 

Morgan Stanley does not intend to do so. Morgan Stanley agrees that the amount ofMAFCO's 

settlement with Sunbeam is inadmissible collateral source evidence. Gormley v. GTE Prods. 

Corp., 587 So. 2d 455, 458 (Fla. 1991) (per curium). 

Morgan Stanley does not agree that the dispute or the settlement can be excluded. That 

MAFCO sued Sunbeam and accused Sunbeam of fraud and misrepresentation is directly relevant 

to the key issue the jury will decide in this case - whether the fraud about which CPH now 

complains was committed or concealed by Morgan Stanley, or whether Sunbeam is the party 

responsible for the alleged wrongdoing. Even though Morgan Stanley agrees that the amount of 

the settlement MAFCO reached with Sunbeam would only be relevant to a post-judgment set-

off, the fact that CPH sued Sunbeam and accused Sunbeam of fraud and misrepresentation bears 

directly on Morgan Stanley's defense in this case. 
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The fact that CPH sued Sunbeam for fraud and misrepresentation also has direct 

relevance to Morgan Stanley's affirmative defenses of waiver, estoppel, comparative negligence 

and comparative fault, and negligence or fault of third parties for whom Morgan Stanley bears no 

responsibility. (See Jan. 12, 2005 Restated Am. Answer at 22-31.) In addition, the fact that CPH 

sued Sunbeam and accused Sunbeam of the very fraud and misrepresentation it now blames on 

Morgan Stanley and the admissions contained in CPH's pleadings are proper impeachment 

material for CPH's witnesses. See Davidson v. Eddings, 262 So. 2d 232 (Fla. 1st DCA 1972) 

(allegations and admissions from prior lawsuits are proper impeachment material when party 

supplied the information therein). Morgan Stanley is entitled to cross-examine CPH' s witnesses 

about the fact that CPH sued Sunbeam and about the admissions contained in its lawsuit, and 

Morgan Stanley would suffer unfair prejudice ifthe Court were to bar inquiry into these matters. 

2 

16div-010127



WHEREFORE, Morgan Stanley agrees with CPH's Motion In Limine No. 8 to the extent 

the motion requests that Morgan Stanley be barred from introducing evidence regarding the 

amount of MAFCO's settlement with Sunbeam. To the extent the motion seeks to preclude 

evidence of the fact of the lawsuit, the motion should be denied. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel ofrecord on the attached service list by facsimile and Federal Express on this 18th day 

of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 

Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FI GEL P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley 
& Co. Incorporated 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

3 

16div-010128



Jack Scarola 
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BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
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SERVICE LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

MORGAN STANLEY'S RESPONSE TO CPH'S MOTION IN LIMINE NO. 9 

TO BAR EVIDENCE AND ARGUMENT CONCERNING THE ABSENCE 

OF AN ENFORCEMENT ACTION AGAINST DEFENDANT 

BY THE SECURITIES AND EXCHANGE COMMISSION 

Morgan Stanley respectfully requests that this Court deny CPH's Motion in Limine No. 9 

To Bar Evidence and Argument Concerning the Absence of an Enforcement Action Against 

Defendant by the Securities and Exchange Commission. While Morgan Stanley agrees that 

evidence and argument concerning the Securities and Exchange Commission's ("SEC") 

enforcement action against Sunbeam, its officers, and accountants is inadmissible for the reasons 

set forth in Morgan Stanley's Motion in Limine No. 2, Morgan Stanley opposes this motion 

insofar as CPR seeks to. preclude Morgan Stanley from referencing the absence of civil 

enforcement against Morgan Stanley following the SEC's investigation of Sunbeam. 

In support of its position, Morgan Stanley states the following: 

1. On May 15, 2001, the SEC initiated civil administrative proceedings against 

several officers of Sunbeam and Phillip Harlow, the Arthur Andersen partner responsible for the 

Sunbeam audit. Contemporaneously, the SEC accepted offers of settlement from David Fannin, 

Sunbeam's former General Counsel, and the Sunbeam Corporation. These civil proceedings 

were the end result of an extensive investigation by the SEC into the events at Sunbeam under 
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the leadership of Albert Dunlap, former Chief Executive Officer and Chairman of Sunbeam -

including the period during which Morgan Stanley was engaged as Sunbeam's financial advisor 

and served as underwriter for the March 1998 Zero Coupon Convertible Debenture Offering 

used by Sunbeam to finance a portion of the Sunbeam-Coleman transaction. 

2. Morgan Stanley should be allowed present evidence to the jury that the SEC did 

not pursue an administrative proceeding against Morgan Stanley after its thorough investigation 

of Sunbeam. Florida Evidence Code section 90.401 defines as relevant "evidence tending to 

prove or disprove a material fact." Section 90.402 provides that "[a]ll relevant evidence is 

admissible, except as provided by law." CPH has alleged in its complaint that Al Dunlap 

engaged in massive fraud while at Sunbeam and that Morgan Stanley was complicit in 

perpetrating and covering up this fraud. (See May 8, 2003 Compl. ifif 17-28, 33-36, 87, 91.) The 

fact that the SEC did not initiate a civil administrative proceeding against Morgan Stanley is 

direct evidence that Morgan Stanley was not complicit in the fraud at Sunbeam. 

3. The cases cited by CPH to support the its relevancy argument are inapposite. 

Both Heckler v. Chaney, 470 U.S. 821 (1985), and Kixmiller v. S.E.C., 492 F.2d 641 (D.C. Cir. 

1974), deal with the ability of a court to review a federal agency's decision not to take 

enforcement action, and have no bearing on the issue of admissibility. Moreover, the Supreme 

Court in Heckler expressly limited the effect of the language CPH cites, cautioning that "[w]e of 

course only list the above concerns to facilitate understating of our conclusion that an agency's 

decision not to take enforcement action should be presumed immune from judicial review under 

§ 701(a)(2)." Heckler, 470 U.S. at 832. 

4. Nor can CPH make the requisite showing that the introduction of relevant 

evidence concerning the SEC's absence of a civil enforcement against Morgan Stanley following 
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its extensive investigation of Sunbeam will create prejudice that substantially outweighs its 

probative value. See Grau v. Branham, 761 So. 2d 375, 378 (Fla. 4th DCA 2000) ("All relevant 

evidence is admissible unless its probative value is substantially outweighed by the danger of 

unfair prejudice .... "). 

5. CPH offers a generic objection that the introduction of this relevant evidence 

creates a "danger of unfair prejudice, confusion of the issues, and misleading the jury." (CPH 

MIL No. 9 at 3.) In support of its stock argument, CPH attempts to analogize the institution of a 

civil administrative proceeding by the SEC to "conduct that could have been prosecuted 

criminally." (Id.) Such analogy cannot withstand scrutiny. 

6. The very cases cited by CPH demonstrate why this analogy lacks logical 

application here, and why Morgan Stanley should be permitted to introduce evidence in this case 

that the SEC did not initiate a civil administrative proceeding against Morgan Stanley. Using 

partial quotations, CPH cites cases that are all based on an underlying criminal proceedings -

without explaining the careful distinction drawn by these courts that actually undercuts CPH's 

argument. Although the general rule is that evidence of non-prosecution in a criminal matter is 

typically inadmissible in civil action regarding the same conduct, the "rule is primarily based on 

the fact that criminal and civil trials require different burdens of proof for proving guilt and 

liability, respectively." Johnson v. Elk Lake Sch. Dist., 283 F.3d 138, 147 (3d Cir. 2002). 

Indeed, had CPH bothered to fully quote its cherry-picked passage from American Home 

Assurance Co. v. Sunshine Supermarket, Inc., CPH would have seen that the Third Circuit 

actually held that "[t]he evidence of non-prosecution is of very limited probative value in 

showing that there was no arson because of the higher burden of persuasion in a criminal 

case." 753 F.2d 321, 325 (3d Cir. 1985) (emphasis added). 
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7. Here, there is no such problem with the burden of persuasion - both the SEC and 

Florida civil courts utilize the lower standard of "preponderance of the evidence." Compare 

Steadman v. SEC, 450 U.S. 91, 96 n.10 (1981) (affirming SEC's use of a preponderance of the 

evidence in administrative proceeding and rejecting an argument that, for a "Commission 

proceeding involving allegations of fraud," the SEC should have to "prove violations of the 

antifraud provisions of the securities laws by clear and convincing evidence") with Wieczoreck v. 

H & H Builders, Inc., 475 So. 2d 227, 228 (Fla. 1985) (holding that the burden of proof in a 

fraud action is "preponderance or greater weight of the evidence") (internal quotations & citation 

omitted). Thus, the jury may fairly weigh the SEC's decision not to bring a civil administrative 

proceeding against Morgan Stanley, and CPH's claims of unfair prejudice are unfounded. See 
I 

Borden, Inc. v. Florida E. Coast Ry. Co., 772 F.2d 750, 756 (11th Cir. 1985) ("[U]nfair prejudice 

as used in Rule 403 cannot be equated with evidence that is simply adverse to the opposing 

party."). 

8. Likewise, Morgan Stanley's use of the fact that the SEC did not initiate an 

administrative proceeding against Morgan Stanley following its investigation of Sunbeam will 

not confuse or mislead the jury. "Confusion of the issues and misleading the jury may be bases 

for exclusion of evidence in instances where evidence . . . would require the trier of fact to 

engage in intricate, extraordinary, or impossible mental gymnastics in order to comprehend the 

import of the evidence or to evaluate its weight. William R. Eleazer & Glenn W eissenberg, 

Florida Evidence at 152 (2004 Courtroom Manual). Such instances do not exist here. CPH's 

supporting cases are inapplicable and fail to acknowledge that the SEC would have applied the 

same standard as this Court in determining Morgan Stanley's liability. Given the identical 

standards, the fact that the SEC did not initiate a civil administrative proceeding against Morgan 
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Stanley after conducting an exhaustive investigation is probative of material issues in this case 

and is not sufficiently confusing or misleading to warrant exclusion based on Florida Evidence 

Code section 90.403. 

9. "[A] trial judge does not have discretion to refuse to admit relevant testimony that 

is not merely cumulative, unless it is inadmissible by virtue of some recognized rule of evidence, 

such as hearsay or opinion rules." Spencer v. Spencer, 242 So. 2d 786, 789 (Fla. 4th DCA 

1970), cert. denied 248 So. 2d 169 (Fla. 1971). Here, CPH has not sufficiently articulated a 

reason under the Florida Evidence Code as to why otherwise relevant evidence concerning the 

SEC's decision to not initiate a civil administrative proceeding against Morgan Stanley 

following its investigation of Sunbeam should be excluded. CPH's Motion in Limine No. 9 

should be denied. 
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WHEREFORE, Morgan Stanley respectfully requests that this Court deny CPH's Motion 

in Limine No. 9 To Bar Evidence and Argument Concerning the Absence of an Enforcement 

Action Against Defendant by the Securities and Exchange Commission insofar as it seeks to 

preclude Morgan Stanley from referencing the absence of civil enforcement against Morgan 

Stanley following the SEC's exhaustive investigation of Sunbeam. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 18th 

day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FIGEL P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202} 326-7999 

Counsel for Morgan Stanley 
& Co. Incorporated 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: j ianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

K&E LEGAL: 10149024.2 

SERVICE LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT} HOLDINGS, INC., 

Plaintiff, 

vs. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INCORPORATED, 

Defendant. 

MORGAN STANLEY'S OPPOSITION TO CPH'S MOTION IN LIMINE NO. 11 
TO BAR EVIDENCE AND ARGUMENT 

CONCERNING ALLEGED BUSINESS PRACTICES OF REVLON, INC. 

Morgan Stanley respectfully requests that this Court enter an order denying CPH's 

Motion In Limine No. 11 To Bar Evidence And Argument Concerning Alleged Business 

Practices of Revlon, Inc. The Motion seeks to exclude evidence highly relevant to two key 

issues in this case: (1) the fmancial and business sophistication of Ro 0. Perelman and his 

advisors in the Coleman Transaction; and (2) the failure of Perelman and his advisors to do any 

due diligence investigation of Sunbeam despite their familiarity with the risk factors inherent in 

Sunbeam's business at the time of the Coleman Transaction. This evidence is vital to Morgan 

Stanley's defenses in this action, and excluding Morgan Stanley's evidence would unfairly 

prejudice Morgan Stanley and prevent the jury from seeing the "entire picture" on two important 

issues on which it is charged with making findings of fact. 

In support of its position, Morgan Stanley states the following: 

ARGUMENT 

I. Perelman's Financial Sophistication Is Squarely At Issue In This Action. 

1. Perelman put his own sophistication - including his familiarity and experience 

with sales tactics, operations, and finances of an operating company - squarely at issue in this 
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action when he filed the Complaint against Morgan Stanley. See DynCorp v. GTE Corp., 215 F. 

Supp. 2d 308, 329 (S.D.N.Y. 2002) (The "special relationship of trust" and confidence necessary 

to sustain a reliance claim "generally does not exist between sophisticated business entities 

entering into arms-length business transactions."); Aug. 11, 2004 Order on Application of N.Y. 

Law at 5 (quoting Schumaker v. Mather, 133 N.Y. 590, 596 (1892) ("Under New York law, 

reliance on a fraudulent misrepresentation is not reasonable if the recipient 'has the means 

available to him of knowing, by the exercise of ordinary intelligence, the truth . . . .  "').) 

2. Because the jury is charged with making fact findings regarding the sophistication 

Perelman and his other advisors on the Coleman Transaction, any evidence tending to prove or 

disprove their sophistication is relevant. See Great Harbour Cay Realty & Inv. Co. v. Carnes, 

862 So. 2d 63, 66 (Fla. 4th DCA 2003) (holding that when the jury is "specifically charged" with 

determining an issue in the case, "[i]t is illogical to suggest" that evidence bearing on that issue 

is irrelevant). 

3. Perelman's business practices at Revlon - in 1998 - are directly related to his 

financial and business sophistication in the Coleman Transaction. Perelman is the owner and 

chief decision-maker of a massive empire of holding and operating companies, and there is no 

question that under New York law Perelman's business experience and expertise (and that of his 

advisors) is relevant to the question of sophistication. See Congress Fin. Corp. v. John Morrell 

& Co., 790 F. Supp. 459, 472 (S.D.N.Y. 1992) (recognizing the relevancy of all evidence of a 

party's revenues, expertise, and resources to the determination of that party's sophistication, 

including evidence of the sophistication of that party's parent corporation). For this reason, 

CPH's argument that Revlon is a "third party" immune from this litigation is a red herring. As 

of 1998, Revlon was directly controlled by Perelman, and MacAndrews & Forbes was its 83% 
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majority shareholder. (Nov. 17, 2004 Perelman Dep. at 172, 177 (Ex. 1).) Moreover, at least 

four of CPH's primary witnesses - Jerry Levin, Donald Drapkin, Paul Shapiro, and Bruce 

Slovin - have held positions at Revlon. 

4. In short, Morgan Stanley is entitled to present all evidence bearing on Perelman's 

business and financial sophistication, regardless of the context. See Fla. Evid. Code § 90.401 

("Relevant evidence is evidence tending to prove or disprove a material fact."); Sheen v. Jenkins, 

629 So. 2d 1033, 1035 (Fla. 4th DCA 1993) (In order to be admissible, evidence must "have a 

logical tendency to prove or disprove a fact which [is] of consequence to the outcome" of the 

litigation); McMillan v. Reese, 55 So. 388, 390 (Fla. 1911) ("The mere fact that proferred 

evidence is not full and complete within itself, but formed only one link in the chain, so that it 

would have to be supplemented by other evidence in order to avail the party offering it, may not 

render such evidence incompetent or inadmissible."). 

II. Evidence Relating To Revlon's Business Practices Shows That Perelman And His 
Advisors Were Knowledgeable About The Risks Inherent In Sunbeam's Business 

Strategies. 

5. Evidence regarding Revlon's business practices is particularly relevant because 

during the time period of the Coleman Transaction, Revlon was engaging in the exact same 

business strategies - such as "bill and hold transactions" and "channel stuffing" - that 

Sunbeam engaged in and of which CPH now feigns ignorance. (See Oct. 15, 2004 Eltrich Dep. 

at 213 ("[Revlon] had incentivized the channel to over-order for what they could sell, and 

thereby artificially increasing their sales in the previous quarters, and then when the third quarter 

came, the channel had too much product and did not reorder, and consequently they missed their 

numbers.") (Ex. 2).) 

6. Because Revlon, one of Perelaman's own companies, engaged in these same 

business strategies, Perelman and his advisors were well-positioned to: (1) recognize "bill and 
' 
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hold" accounting and "channel stuffing" from balance sheets and financial statements; and (2) 

understand the risk of such strategies, which were disclosed in Sunbeam's form lOK for the year 

ending December 28, 1997, which was filed with the Securities and Exchange Commission 

March 6, 1998. (MS 208 (1997 Sunbeam 10-K Annual Report)(Ex. 3).) In Sunbeam's lOK, 

Sunbeam and its auditors, Arthur Andersen, disclosed that Sunbeam was engaging in "bill and 

hold" transactions in 1997 and that Sunbeam had an "early buy'' program for its grill sales.
1 

Evidence that Revlon was engaging in "bill and hold" transactions and "early buy'' programs will 

help the jury understand that at the time Sunbeam released its Form lOK for 1997, Perelman and 

his advisors were knowledgeable about ''bill and hold sales" and "early buy'' or "channel 

stuffing" programs, and thus were in a position to understand the implications of the disclosure 

made by Sunbeam in its 1 OK. 

7. Evidence of Revlon's own "bill and hold" and "channel stuffing" practices is also 

relevant to show that Perelman's failure to request and review Sunbeam's interim financial 

statements for January and February 1998, before closing the Coleman Transaction was 

irrational and irresponsible. (MS 807 (Apr. 5, 1998 Sunbeam Corporation Closing Analysis 

Profit and Loss Statement, Period: February 1998) (Ex. 3); MS 808 (Feb. 16, 1998 Sunbeam 

Corporation Closing Analysis Profit and Loss Statement, Period: January 1998) (Ex. 4).) At the 

time Sunbeam disclosed its business strategies, Perelman knew the risks of "channel stuffing" 

and "bill and hold" sales based on his own business experience at Revlon, yet he failed to do any 

meaningful due diligence on Sunbeam. His failure goes to the heart of Morgan Stanley's defense 

"Early buy'' programs are synonymous with "channel stuffing" - both refer to providing 
incentives to customers to pre-order products. 
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in this case. See Abrahami v. UPC Constr. Co. , 638 N.Y.S.2d 11, 14 (App. Div. 1996) ("Where 

a party has means available to him for discovering, by the exercise of ordinary intelligence, the 

true nature of a transaction he is about to enter into, he must make use of those means, or he will 

not be heard to complain that he was induced to enter into the transaction by 

misrepresentations.") (internal quotations & citation omitted); Congress Fin. Corp., 790 F. Supp. 

at 471 ("Where sophisticated businessmen engaged in major transactions enjoy access to critical 

information but fail to take advantage of that access, New York courts are particularly 

disinclined to entertain claims of justifiable reliance."); Aaron Ferer & Sons Ltd. v. Chase 

Manhattan Bank, NA., 731 F.2d 112, 123 (2d Cir. 1984) (rejecting a claim of reliance because 

"all of the information that plaintiffs now claim was concealed from them was either a matter of 

public record, was not pursued by the plaintiffs, or was disclosed, at least in part, by 

[defendant]."). 

III. The Relevance of Revlon's Business Practices Outweighs Any Purported Prejudice 

To CPH. 

8. CPH cannot meet its burden of showing that the probative value of evidence of 

Revlon's business practices as described is substantially outweighed by its prejudicial or 

mislea�ing effect. See Fla. Evid. Code § 90.403 (evidence may be excluded under § 90.403 if 

and only if the probative value of the evidence is substantially outweighed by its prejudicial or 

misleading effect) (emphasis added). CPH cannot claim "unfair prejudice" simply because 

evidence of Revlon's business practices is adverse to CPH. Borden, Inc. v. Florida E. Coast Ry. 

Co., 772 F.2d 750, 756 (11th Cir. 1985) (citing Dollar v. Long Mfg., NC., Inc., 561 F.2d 613 

(5th Cir. 1977)); see also Dollar, 561 F.2d at 618 ("Of course, 'unfair prejudice' as used in Rule 

403 is not to be equated with testimony simply adverse to the opposing party. Virtually all 

evidence is prejudicial or it isn't material. The prejudice must be 'unfair.'"). 
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9. Forcing the jury to make a determination about Perelman's financial 

sophistication and the extent of his due diligence of Sunbeam given his knowledge of the 

Sunbeam's business strategy will be misleading and confusing to the jury and unfairly 

prejudicial to Morgan Stanley unless the jury is allowed to know that Perelman was pursuing the 

very same business strategies at Revlon. See Great Harbour Cay Realty, 862 So. 2d at 66; 

F.S.J.I. § 2.2. Because Perelman's financial sophistication and ability to access information is 

directly relevant to the claims he brought against Morgan Stanley and Morgan Stanley's 

defenses, and the jury should have access to all of the information bearing on that sophistication 

and knowledge. 
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WHEREFORE, Morgan Stanley respectfully requests that the Court enter an order 

denying CPH's Motion In Limine No. 11 To Bar Evidence Concerning Alleged Business 

Practices of Revlon, Inc. 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 
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Washington, D.C. 20005 
Telephone: (202) 879-5000 
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Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 
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RONALD 0. PERELMAN, NOVEMBER 17, 2004 

1 IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
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13 
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19 
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21 
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------------------------------ x 

COLEMAN (PARENT) HOLDINGS, INC., ORIGINAL 
Plaintiff, 

vs. · .. Case No. ·cA 03 -504 5 AI 

MORGAN STANLEY & CO., INC., 

Defendants. 
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RONALD 0. PERELMAN 

New York, New York 

Wednesday, November 17, 2004 

23 Reported by: Steven Neil Cohen, RPR 

24 Job No. 16756 1 

25 

ESQUIRE DEPOSITION SERVICES - CHICAGO 
312. 782.8087 800. 708.8087 FAX 312. 704.4950 
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RONALD 0. PERELMAN, NOVEMBER 1 7, 2004 

1 about that company. That is the plaintiff 

2 here, right? 

3 A. Yes. 

4 Q. When we look at item number 2 it 

5 lists out a number of companies. 

'A. wi:ere are yo
_�

? 

Q. It would be the page numbered 5 

6 .  

7 

8 in.the center. The pagination is not 

9 always easy to follow� 

10 Are you there? 

11 

12 

A. 

Q. 

Yes. 

At least as of June of 1998 were 

13 you, as described in this paragraph, were 

14 you the chairman of the board of Revlon 

15 Inc.? 

16 

17 

A. 

Q. 

Yes. 

Were you the chairman of the 

18 board of Meridian Sports Incorporated? 

19 

20 

A. 

Q. 

Yes. 

Meridian Sports Incorporated was 

21 the boat building company we talked about? 

22 

23 

A. 

Q. 

Yes. 

As chairman of the board of 

24 Revlon Inc., Revlon Inc. had many 

25 subsidiaries below it? 

ESQUIRE DEPOSIDON SERVICES - CIDCAGO 
31 2.782.8087 800.708.8087 FAX 312. 704.4950 
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RONALD 0. PERELMAN, NOVEMBER 17, 2004 

1 My understanding is you don't 

2 know what that company is, right? 

3 A. Correct. 

4 Q. It says, however, that --

5 A·. I know it is one of our holding 

6 companies. 
·
I don't know where it fit� into 

7 the chain. 

8 Q. Who k�eps track of your 

9 cornpanie�, �here.th� �aiious companies fit 

10 into the chain of ownership? Who is in 

11 charge of doing that? 

12 

13 

14 

15 

16 

A. 

Q. 

A. 

Q. 

The lawyers. 

That would be Mr. Schwartz? 

And Mr. Gittis. 

And Mr. Gittis. 

As I understand it, reading this 

17 form, MAFCO Holdings owns 8 3  percent of 

18 Revlon, is· that right? 

19 

20 

A. 

Q. 

As of this time, yes. 

That is Revlon Inc., the ultimate 

21 Revlon company? 

22 

23 

A. 

Q. 

The operating company, yes. 

So -- even though you don't ·know 

24 where MAFCO Holdings fits in the ownership 

25 chain you ultimately are the owner of 

ESQUIRE DEPOSITION SERVICES - CHICAGO 
312.782.8087 800.708.8087 FAX 312.704.4950 
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IN AND FOR PALM BEACH COUNTY, FLORIDA 
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4 INC., � . ©©�'1 
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6 vs. ) Case No. 
) CA 03-504 5 AI 

7 ) 
MORGAN STANLEY & CO., INC., ) 

8 ) 
Defendant (s). ) 

9 -------------------------------) 
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10 MORGAN STANLEY SENIOR FUNDING, ) 

INC., ) 
11 Plaintiff (s), ) 

) 
12 vs. ) 

) 
13 MACANDREWS & FORBES HOLDINGS, ) 

INC., ) 
14 ) 

Defendants (s) ) 
15 --------------�---------------- ) 

16 

17 

18 VIDEOTAPED DEPOSITION OF KAREN HAYCOX-ELTRICH 

19 

20 

21 

22 

23 

New York, New York 

Friday, October 15, 2004 

24 Reported by: 
JOAN WARNOCK 

25 JOB NO. 166116 
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KAREN HA YCOX-ELlRICH, OCTOBER 15, 2004 

1 that they would meet earnings estimates? 

2 

3 

4 

A. 

A. 

That is correct. 

MR. BRODY: Object to the form. 

Actually, I'm sorry. That is not 

5 correct. They actually outright missed 

6 numbers in October of 199 8 .  They did not 

7 preannounce. They simply completely missed 

8 their forecast. 

9 Q. And you referred to something called 

10 "stuffing the trade"? 

11 

12 

A. 

Q. 

Yes. 

Could you explain what you were 

13 referring to? 

14 

15 A. 

MR. B�ODY: Object to form. 

The process that they had undergone 

16 was they had incentivized the channel to 

17 over-order for what they could sell, and 

18 thereby artificially increasing their sales in 

19 the previous quarters, and then when the third 

20 quarter came, the channel had too much product 

2 1  and did not reorder, and consequently they 

22 missed their numbers. 

23 Q. And when you say "they, " you're 

24 referring to Revlon? 

25 A. I am referring to Revlon. 

ESQUIRE DEPOSIDON SERVICES - CIDCAGO 
312.782.8087 800.708.8087 FAX 312.704.4950 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MORGAN STANLEY'S RESPONSE TO CPH'S MOTION IN LIMINE NO. 13 
TO EXCLUDE EVIDENCE AND ARGUMENT CONCERNING THE NONRELIANCE 

CLAUSE IN THE FEBRUARY 23, 1998 CONFIDENTIALITY AGREEMENT 

In a transparent attempt to evade contractual language that is fatal to the plaintiffs case, 

CPH has filed a motion in limine seeking to bar evidence and argument concerning the February 

23, 1998 Confidentiality Agreement that CPH, through its wholly owned subsidiary, The 

Coleman Company, Inc. ("Coleman"), entered into with Sunbeam. That Agreement explicitly 

states that "neither the Company [Sunbeam] nor its Representatives [including Morgan 

Stanley] will have any liability to you [Coleman and CPH] or any of your Representatives 

resulting from the use of the Evaluation Material by you or your representatives." (MS 134 at 

4 (CPH MIL No. 13 at Ex. A) (emphasis added).) The Agreement defines "Evaluation Material" 

expansively to include "all information, whether in oral, written, electronic or other form, which 

the Company [Sunbeam] or any agents, representatives (including attorneys, accountants, 

bankers and financial advisors), directors, officers or employees (collectively "Representatives") 

of the Company furnishes to you or your Representatives with respect to the Business, whether 

before or after the date hereof." (Id. at 1.) 

CPH would like to prevent the jury from hearing anything about this case-dispositive 

language and advances two arguments in support of its motion to exclude. CPH argues, first, 
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that it is not a party to the February 23 Confidentiality Agreement and so should not be bound by 

its terms, and, second, that the February 23 Confidentiality Agreement was never executed and 

so is not a valid agreement. Neither of these arguments withstands scrutiny. 

In support of its position, Morgan Stanley states the following: 

I. The Terms Of The Confidentiality Agreement Expressly Bind CPH. 

1. CPH has repeatedly asserted that it was "not even a party to the February 23 ... 

Agreement." (CPH MIL No. 13 at 2; see also Dec. 23, 2004 CPHs Resp. in Opp. to MS Mot. for 

Summ. J. at 61.) CPH evidently believes that the mere repetition of that "fact" conclusively 

proves that CPH cannot be subject to the terms of the Confidentiality Agreement. The plain 

language of the Agreement - as well as clearly established New York law - dictate otherwise. 

2. In the very first paragraph of the February 23 Confidentiality Agreement, it states 

that "[t]he term 'you' is, for all purposes of this Agreement, deemed to include all of your 

affiliates that are involved in the possible Transaction." (MS 134 at 1 (emphasis added).) 

Unless CPH is ·willing to concede that it was not an "affiliate[]" of Coleman "involved in the 

possible Transaction [with Sunbeam]," CPH cannot in good faith contend that it is not subject to 

the terms of the Confidentiality Agreement. 

3. Thus, when the Confidentiality Agreement states that "[y]ou agree that neither the 

Company nor its Representatives will have any liability to you or any of your representatives," 

MS 134 at 4, CPH was included among the collective "you." Arguing over whether CPH was a 

"party" to the February 23 Agreement is therefore utterly beside the point. Party or not, the 

Agreement explicitly bars the very claims CPH now makes against Morgan Stanley, premised as 

they are on "Evaluation Material" as defined in the Confidentiality Agreement - material upon 

which CPH was, by the clear terms of the agreement, barred from relying. 
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4. Because the February 23 Confidentiality Agreement so clearly bars CPH from 

relying on any Evaluation Material provided by Morgan Stanley, who was or was not a party to 

the Agreement is less important than the disclaimer of reliance. As New York law makes 

abundantly clear, "where [a] plaintiff, 'in the plainest language announced ... that it is not 

relying on any representations as to the very matter as to which it now claims it was defrauded,' 

the plaintiff's fraud claim should be dismissed." DynCorp v. GTE Corp., 215 F. Supp. 2d 308, 

319 (S.D.N.Y. 2002) (quotingDanann Realty Corp. v. Harris, 5 N.Y.2d 317, 320 (1959)). 

II. CPH Has Expressly Acknowledged The Existence Of The February 23 
Confidentiality Agreement. 

5. Unable to end run the terms of the February 23 Confidentiality Agreement, CPH's 

second quibble is to contest the very existence of the Agreement, arguing that the Agreement 

was never signed and therefore cannot bind CPH. (CPH MIL No. 13 at 3.) 

6. Under Florida law, however, an original or copy of the executed version of the 

February 23 Confidentiality Agreement is not required to prove the contents of the Agreement, if 

the original has been lost or destroyed, particularly when the parties have acknowledged its 

existence in another executed document. Fla. Evid. Code § 90.954(1); see also Consolidated 

Resources Healthcare Fund I, Ltd. v. Fenelus, 853 So. 2d 500, 503 (Fla. 4th DCA 2003) ("A 

contract may be binding on a party despite the absence of a party's signature. The object of a 

signature is to show mutuality of assent, but these facts may be shown in other ways, for 

example, by the acts or conduct of the parties.") (quoting Gateway Cable T. V., Inc. v. Vikoa 

Constr. Corp. , 253 So. 2d 461, 463 (Fla. 1st DCA 1971)); Sosa v. Shearform Mfg., 784 So. 2d 

609, 610 (Fla. 5th DCA 2001) ("Even if parties do not sign a contract, they may be bound by the 

provisions of the contract, if the evidence supports that they acted as if the provisions of the 
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contract were in force.") (citations omitted). Here, evidence of "mutuality of assent" to the terms 

of the February 23 Confidentiality Agreement is abundant. 

7. First, an identical reciprocal Confidentiality Agreement between Sunbeam and 

Coleman - which included the same expansive definition of Evaluation Material, the same 

inclusive definition of "you" encompassing all affiliates and advisors (including CPH and 

Morgan Stanley), and the same broad disclaimer of reliance - was executed on February 4, 

1998. 

8. Second, CPH acknowledges that parties to a sophisticated transaction such as the 

Coleman-Sunbeam transaction customarily exchange cross-confidentiality agreements. (Finding 

ir 107.) 

9. Third, CPH expressly ratified the February 23 Confidentiality Agreement in the 

CLN Merger Agreement - the Merger Agreement that CPH signed. Section 12.5 of that 

Agreement states that "[t]his Agreement (including all Schedules and Exhibits hereto contains 

the entire agreement among the parties hereto) with respect to the subject matter hereof and 

supersedes all prior agreements and understanding, oral or written, with respect to such matters, 

except for the Confidentiality Agreements which will remain in full force and effect for the 

term provided therein .. " (MS 93 § 12.5 (Feb. 27, 1998 CLN Merger Agreement) (Ex. 1) 

(emphasis added).) 

10. Citing section 6.7 of the CLN Merger Agreement, CPH contends that the 

incorporation of the Confidentiality Agreements into the Merger Agreement extends only to the 
I 

confidentiality provisions of the Confidentiality Agreements and not to the nonreliance clause. 

CPH's contention is based on an untenable reading of section 6.7- in which the parties provide 

each other full access to books, records, properties, plants, and personnel (access CPH never 
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availed itself of) while ensuring the confidentiality of any information disclosed - and outright 

refusal to acknowledge the plain language of section 12.5. The latter section clearly states that 

the "Confidentiality Agreements ... will remain in full force and effect for the term provided for 

therein." (MS 93 § 12.5 (emphasis added).) 

11. CPH bargained for and assented to the unequivocal language of section 12.5 of 

the CLN Merger Agreement. Rather than cherry-picking some sections of the Confidentiality 

Agreement for incorporation while discarding others, section 12.5 instead is "a clear 

manifestation of an intent to be bound by the terms of the incorporated instrument." Federated 

Mut. Ins. Co. v. Woodstock '99, LLC, 140 F. Supp. 2d 225, 228 (N.D.N.Y. 2001). Indeed, "[i]f 

the language here used is not sufficient to estop a party from claiming that he entered the 

contract because of fraudulent representations, then no language can accomplish that purpose. 

To hold otherwise would be to say that it is impossible for two businessmen dealing at arm's 

length to agree that the buyer is not buying in reliance on any representations of the seller as to a 

particular fact." Danann Realty Corp. v. Harris, 5 N.Y.2d 317, 323 (1959) (emphasis added). 

12. Far from being irrelevant, the terms of the February 23 Confidentiality 

Agreement, as incorporated in the CLN Merger Agreement signed by CPH, are dispositive of 

CPH's core claims of fraud and negligent misrepresentation if not this entire action. 
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WHEREFORE, Morgan Stanley respectfully requests that this Court enter an order 

denying CPH's Motion in Limine No. 13. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel ofrecord on the attached service list by facsimile and Federal Express on this 18th day 

of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FI GEL P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley 
& Co. Incorporated 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. CASE NO: CA 03-5045 AI 

MORGAN STANLEY'S RESPONSE TO CPH'S MOTION IN LIMINE NO. 14 
TO BAR EVIDENCE AND ARGUMENT THAT THE "COMFORT LETTERS" 

REFERRED TO IN THE PUBLIC MERGER AGREEMENT 

OR THE HOLDINGS MERGER AGREEMENT 

INCLUDE THE MARCH 19, 1998 AND MARCH 25, 1998 COMFORT LETTERS 

Morgan Stanley agrees with CPH's Motion in Limine No. 14 as written, insofar as the 

motion seeks to preclude Morgan Stanley from arguing to the jury that the "comfort letters" 

referred to in the Public Merger Agreement (involving Sunbeam and Coleman) or the Holdings 

Merger Agreement (involving Sunbeam and CPH) are the March 19, 1998 and March 25, 1998 

"comfort letters" that Arthur Andersen prepared for Morgan Stanley in connection with Morgan 

Stanley's underwriting of Sunbeam's subordinated debenture offering. However, Morgan 

Stanley reserves the right to offer evidence regarding the references to "comfort letters" in the 

Public Merger Agreement and the Holdings Merger Agreement for separate purposes. 

Specifically, the references to "comfort letters" at issue in this motion are relevant to 

Morgan Stanley's arguments that: (1) CPH was knowledgeable about "comfort letters" in 

general; (2) CPH was sophisticated enough to contract for the provision of comfort letters in 

connection with the Sunbeam Merger; (3) CPH must have known about the existence of the 

March 19 and March 25 comfort letters provided to Morgan Stanley by Arthur Andersen; and (4) 

CPH could have requested and received copies of those comfort letters if it had chosen to do so. 
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In support of its position, Morgan Stanley states the following: 

1. CPH's knowledge of comfort letters in general, and CPH's knowledge regarding 

the availability of the March 19 and March 25, 1998 comfort letters Morgan Stanley received 

from Arthur Andersen are directly relevant to Morgan Stanley's defense of CPH's claims for 

fraudulent and negligent misrepresentation. On both counts, CPH alleges that Morgan Stanley 

deceived CPH by withholding information about Sunbeam's 1998 first quarter sales after 

receiving information about those sales figures in the March 19 and March 25 comfort letters. 

2. Morgan Stanley will argue at trial that CPH cannot establish justifiable reliance 

on any of its statements regarding Sunbeam's first quarter sales figures. See, e.g., Cayuga 

Partners, LLC v. 150 Grand, LLC, 759 N.Y.S.2d 347, 348 (App. Div. 2003) ("To sustain a cause 

of action alleging fraud, a party must show . . .  justifiable reliance of the other party on the 

misrepresentation or material omission . .. .  "); Hydro Investors, Inc. v. Trafalgar Power Inc., 227 

F.3d 8, 20 (2d Cir. 2000) ("Under New York law, the elements for a negligent misrepresentation 

claim are that ... (5) the plaintiff reasonably relied on it to his or her detriment."). 

3. New York law is clear that there is no justifiable reliance sufficient to support a 

claim for either fraud or negligent misrepresentation when the plaintiff was a sophisticated party 

that had the means to determine the truth itself. See, e.g., UST Private Equity Fund, Inc. v. 

Salomon Smith Barney, 733 N.Y.S.2d 385, 386 (App. Div. 2001) (affirming dismissal of fraud 

and negligent misrepresentation claims because "[a]s a matter of law, a sophisticated plaintiff 

cannot establish ... justifiable reliance on an alleged misrepresentation if that plaintiff failed to 

make use of the means of verification that were available to it, such as reviewing the files of 

other parties "); Schlaifer Nance & Co. v. Estate of Warhol, 119 F.3d 91, 98 (2d Cir. 1997) 

("'Where sophisticated businessmen engaged in major transactions enjoy access to critical 

information but fail to take advantage of that access, New York courts are particularly 
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disinclined to entertain claims of justifiable reliance."') (quoting Grumman Allied Indus. v. Rohr 

Indus., 748 F.2d 729, 737 (2d Cir. 1984)). 

4. Morgan Stanley will argue that CPH, as a sophisticated investor familiar with 

comfort letters, did not make use of all information available to verify the accuracy of Morgan 

Stanley's representations. CPH could have, and should have, requested Sunbeam's interim 

financial Statements for January and February 1998. These statements contain the same 

information as conferred in the comfort letters regarding the two line items CPH continually 

claims were concealed from it: Net Sales and Net Income for the first quarter of 1998. 

5. The information in the comfort letters comes directly from one source - the 

interim financial statements of Sunbeam for January 1998 (MS 808 (Ex. 1)), and the interim 

financial statements of Sunbeam for February 1998 (MS 807 (Ex. 2)). This data was then 

"represented" to Arthur Andersen in "representation letters" by Sunbeam's management. (MS 

30 (Ex. 3) and MS 34 (Ex. 4).) Arthur Andersen, in turn, reviewed the same interim financial 

statements and repeated the same information to Morgan Stanley pursuant to its request for the 

comfort letters (MS 9 (Ex. 5) and MS 10 (Ex. 6)) in connection with its underwriting of the 

debentures. 

6. Morgan Stanley had no reason to believe that CPH would not look at Sunbeam's 

financial statements or request: (i) its own comfort letter from Andersen; or (ii) a copy of 

Andersen's letters to Morgan Stanley. Indeed, Morgan Stanley had every reason to believe a 

sophisticated investor like Perelman would obtain this information from Sunbeam as part of 

CPH's due diligence and its contractual right to inspect the "books and records" of Sunbeam. 

7. CPH's own agreement to provide and receive comfort letters from Sunbeam in 

connection with the merger, see MS 117 § 7.3 (Feb. 27, 1998 Public Merger Agreement) (Ex. 7); 

MS 93, Ex. A§ 2.4(a)(12) (Feb. 27, 1998 Holdings Merger Agreement) (Ex. 8), is evidence that 
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CPH had specific knowledge of comfort letters in general, that CPH was well aware that comfort 

letters are routinely use in merger transactions such as that at issue here, and that CPH had notice 

that Sunbeam would likely provide a comfort letter to Morgan Stanley in connection with its 

debenture offering. Indeed, the record is undisputed the Ernst & Young LLP provided Morgan 

Stanley, as underwriter, with a comfort letter on Coleman's financial statements. 

8. CPH could have and should have asked Sunbeam or Morgan Stanley for a copy 

of the March 19 or March 25 comfort letters or the information contained therein. (See Dec. 7, 

2004 Expert Report of George Fritz at 1-2, 7-9, 23-24 (Ex. 9) (concluding that CPH had ample 

reason in March 1998 to request information regarding Sunbeam's First Quarter 1998 sales and 

could have obtained that information from the Andersen comfort letters to Morgan Stanley or 

numerous other sources).) Consequently, the comfort letter provisions in the Public Merger 

Agreement (MS 117) and Holdings Merger Agreement (MS 93) are relevant to Morgan 

Stanley's argument that CPH's professed reliance on Morgan Stanley's representations about 

Sunbeam's 1998 first quarter sales was not justifiable. 

9. The existence of comfort letter provisions in those two agreements that Coleman 

and CPH signed establish CPH's sophistication regarding comfort letters and their knowledge of 

and access to the March 19 and March 25 comfort letters provided to Morgan Stanley. These 

facts are necessary to Morgan Stanley's defense that CPH did not conduct adequate due 

diligence concerning Morgan Stanley's alleged misrepresentations. See Fla. Evid. Code 

§ 90.401 (evidence "tending to prove or disprove a material fact" is relevant and admissible). 

10. CPH's argument that evidence of these comfort letter references will confuse and 

mislead the jury holds no water. Contrary to CPH's assertions, Morgan Stanley does not intend 

to elicit testimony that the comfort letter references in the documents at issue refer specifically to 

the March 19, 1998 or the March 25, 1998 comfort letters Morgan Stanley received from Arthur 
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Andersen. Moreover, CPH is free to cross-examine Morgan Stanley's witnesses to the extent 

that CPH wants to clarify this point to the jury. In addition, CPH could request a simple jury 

instruction from the Court on the limited purpose for which the comfort letter provisions of the 

Public Merger Agreement and Holdings Merger Agreement will be admitted which would 

eliminate any possibility of jury confusion from the admission of the evidence. 

11. In any event, the probative value of this evidence of CPH's sophistication and 

knowledge of comfort letters far outweighs any danger of jury confusion. Indeed, Florida law 

requires the admission of this evidence unless the danger of jury confusion substantially 

outweighs the probative value of the evidence. See Fla. Evid. Code § 90.403. CPH's failure to 

take advantage of its access to available information to verify the accuracy of Morgan Stanley's 

alleged misrepresentations is one of Morgan Stanley's principal defenses in this case. Any 

restriction on Morgan Stanley's ability to present relevant evidence in support of this defense 

would be far more prejudicial than any danger of jury confusion regarding different comfort 

letters. 
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WHEREFORE, while Morgan Stanley agrees with CPH's Motion in Limine No. 14 as 

written, and agrees not to present argument or testimony that the comfort letter references in the 

Public Merger Agreement and Holdings Merger Agreement refer specifically to the March 19, 

1998 or the March 25, 1998 comfort letters Morgan Stanley received from Arthur Andersen, 

Morgan Stanley reserves its right to offer evidence of the "comfort letter" provisions in Public 

Merger Agreement and the Holdings Merger Agreement in support of its separate argument that 

CPH, a sophisticated entity well aware of the comfort letters to Morgan Stanley, failed to request 

copies of those letters or the information contained therein, and thus cannot establish justifiable 

reliance on Morgan Stanley's alleged misrepresentations. 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE FIFTEENTH JUDICIAL 
CIRCUIT IN AND FOR PAIM 
BEACH COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

EXPERT. REPORT OF GEORGE P. FRITZ 

. I� Purpose of This Report 

The purpose of this report is to express my opinion as to the several ways by which 

Coleman (Parent) Holdings Inc. ("CPI:I") could have obtained, prior to the sale of its 

interest in The Coleman Company, Inc. ("Coleman'') to Sunbeam Corporation 

("Sunbeam"), information relating to first quarter 1998 sales and earnings of Sunbeam. In 

two letters issued on March 19 and March 25, 1998, 1 Arthur Andersen LLP ("Andersen"), 

then the independent auditors of Sunbeam, informed Morgan Stanley & Co. Incorporated 

("Morgan Stanley'') that Sunb.eam's sales and earnings.for specified periods in the first 

quarter of 1998 had declined from the corresponding periods in 1997. Those two letters are 

commonly referred to as "comfort letters." 

I will address whether CPH should have known (i) that the Andersen comfort letters 

existed and (ii) that the letters would have addressed declines, if any, in interim sales and 

earnings. I will discuss whether authoritative auditing standards in the United States would 

1 See March 19, 1998 Letter from Arthur Andersen LLP to Morgan Stanley, MS 9 ("March 19 Andersen 
· Comfort Letter''); March 25, 1998 Letter from Arthur Andersen LLP to Morgan Stanley, MS 10 ("March 25 
Andersen Comfort Letter''). 
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have permitted Andersen to :furnish the same or similar letters to CPR, had CPR requested 

them. Finally, I will review how CPH otherwise could have obtained the interim Sunbeam 

information. 

My opinion, summarized in Section IV herein, is based on the facts and data in 
. 1·.

· 

Section V and the detailed analyses in Sections VI and VII. My qualifications and the 

terms of my engagement are outlined in Section II. 

II. Information About Expert 

A. Qualifications 

I am a founding member and managing director of Accounting & Auditing 

Consultants LLC ("A2C''), a specialized consulting firm formed in early 2004. The 

members of A2C are former partners of the "Big 4" accounting firms with a broad cross-

section of professional experiences. 

I have been a certified public accountant ("CPA") in New York, Connecticut, and 

Kentucky. In June 1959, I began my career in the public accounting profession after 

graduating magn,a. cum laude. from Xavier University, Cincinnati. In 1961, I became a 

CPA. I spent my entire career with Coopers & Lybrand L.L.P. ("C&L''), beginning with a 

· regional firm that merged with C&L in 1970. I was admitted as a partner in 1971 and 

retired in 1997, although I continued until early 1999 as a full.time consultant to C&L and 

PricewaterhouseCoopers LLP (''PwC," the firm that was formed as the result of the 1998 

merger of C&L and Price Waterhouse LLP). 

Since my retir�ent from C&UPwC, I have remained active in service to the 

public accounting profession. In 1999, I joined the staff of the Panel on Audit 

Effectiveness ("Panel"), commissioned by the Public Oversight Board (''POB''), a private 

2 
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4. Sunbeam's periodic SEC filings, including its 

• 1997 Annual Report on Form 10-K (dated March 6, 1998); 13 

• Quarterly Report on Form 10-Q for the first quarter of 1998 (dated May 

15, 1998); and 

• Amended Quarterly Report on Form 10-Q/ A for the first quarter 1998.14 

5. Sunbeam press releases related to the first quarter 1998.1? 

In addition, I have reviewed professional auditing literature to the extent that I 

considered necessary and relevant, and have cited certain of that literature in this report. 

Exhibit C contains a list of cited Statements on Auditing Standards issued by the ASB and 

effective in 1998, the related AICP A codification references, and certain superseded 

authoritative documents mentioned for historical perspective. 

IV� Opinion 

My opinion is summarized below, and is based on the facts and data in Section V 

and the detailed analyses set forth in Sections VI and VII of this report. 

In my opinion, prior to March 30, 1998 (the date on which Sunbeam acquired 

CPH's interest in Coleman), CPH had both the contractual right and multiple avenues of 

access to obtain Sunbeam's interim first quarter financial data, including access to the 

· Andersen comfort letters. The merger agreement between CPH and Sunbeam provided 

both Sunbeam and CPH with reasonable access to the other party's books, records, and 

personnel and to the other party's financial advisers, legal counsel, accountants, 

13 See Sunbeam.Form 10-K for the Fiscal Year Ended December 28, 1997 (dated March 6, 1998), MS 12. 

14 See Sunbeam Am.ended Quarterly Report on Fonn 10-QiA for the First Quarter 1998 (dated Nov. 25, 
1998), MS 282. 

15 See March 19, 1998 Press Release, MS 39; April 3, 1998 Press Release, MS 58; May 1 1, 1998 Press 
Release, MS 1 15. 
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consultants, and other representatives.16 In additio� Sunbeam was required to notify 

Coleman in the event of any material adverse changes to its financial performance, and 

CPH owed a corresponding contractual duty to Sunbeam.17 Thus, CPH bad the right to 

speak with. anyone at Andersen or SUn.beam about Sunbeam's accounting policies and 

practices, and also about Sunbeam's 1998 interim first quarter financial data. 

Accordingly, at any time prior to th.e sale, CPH could have requested that Sunbeam 

_provide: 

•. Copies of the Andersen comfort letters issued to Morgan Stanley.18 (The merger 

agreement gave CPH th.e right later to obtain similar comfort letters pursuant to CPH's 

registration rights19); 

• Copies of the representation letter(s) Sunbeam furnished to Andersen, which were the 

source of much of th.e interim disclosures information contained in the Andersen 

comfort letters·20 
' 

•. A comfort letter (or an equivalent letter) from Andersen addressed to CPH as an "other 

requesting party,"21 covering the s�e matters as in the comfort letters to Morgan 

Stanley; or 

•. · Pursuant to its contractual rights of access, any interim financial statements or other 

interim financial data for the first quarter of 1998. 

16 See Merger Agreement § 6.7, MS 93. 
17 See id. § 6.8. 

18 See March 19 Andersen Comfort Letter, MS 9; March 25 Andersen Comfort Letter, MS 10. 
19 See March 29, 1998 Registration Rights Agreement, § 2.4(12), MS 278. 
20 See March 16 Sunbeam Representation Letter, CPH 120; March 23 Sunbeam Representation Letter, CPH 
124. 

21 "Other requesting party" is discussed in Section VI.F, infra, of this report under "SAS 72: Comfort Le�ers 
Available to Other Requesting Parties." 
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Any such request for copies of Sunbeam letters of representation to Andersen 

would have been reasonable because Coleman's auditors, Ernst & Young ("E&Y''), issued 

contemporaneous comfort letters to Morgan Stanley, and Coleman (or its parent company) 

furnished similar representations about interim financial data to E& Y .22 In addition to 

seeking copies of comfort or representation letters, CPH could have asked Sunbeam to 

allow Andersen or Coleman's auditors to perform specified procedures to seek to identify 

sales or earnings declines at Sunbeam.23 

The authoritative standards that guide auditors in these areas (i.e., GAAS) would 

have allowed Andersen to issue comfort or equivalent letters to CPH that would have 

identified the interim sales and earnings declines. Among other things, those standards 

specifically provide for the issuance of comfort letters to buyers and sellers in acquisitions 

where there is an exchange of shares,24 as occurred in the Sunbeam/CPH transaction. 

V. Facts and Data Relied Upon 

The following is a summary of transactions and events from Sunbeam's first quarter 

of 1998 that are relevant to my opinion. A chronology of events cited herein is 

sUllllilarized in Exln"bit B. 

On February 27, 1998, Sunbeam agreed to acquire Coleman.25 CPH indirectly 

owned over 80% of Coleman, and the balance was owned by public shareholders. The 

acquisition was to be accomplished in two steps, the first of which was the purchase on 

22 See March 20 E&Y Comfort Letter, MS 243. 

23 As would have been permitted by the relevant standard then in effect, viz., Statement on Auditing Standards 
No. 75, Engagements to Appry Agreed-Upon Procedures to Specified Elements, Accounts� or Items of a 
Financial Statement ("SAS 75'1· 

24 See AICP A Codification of Auditing Standards, AU § 634.05, Letters for Underwriters and Certain Other 
Requesting Parties. 

25 See Merger Agreement, MS 93; Company Merger Agreement, MS 1 17. 
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Securities Act does not apply to such transactions, many participants in exempt offerings 

nonetheless refer to it defensively as a standard against which violations of Rule 1 Ob-5 may 

be measured. Thus, underwriters and financial intermediaries in exempt offerings 

generally require the receipt of comfort letters for due diligence purposes. 

Before SAS 72 was adopted.in 1993, practic{! had varied with respect to auditors' 

responses to requests for comfort letters by parties other than underwriters or in connection 

with exempt offerings. Accordingly, in February 1993, in order to provide for unifonnity 

of practice, the AICPA's Auditing Standards Board issued SAS 72, which authoritatively 

stated for ihe first time (i) the conditions under which auditors could issue comfort letters to 

parties other than underwriters and for transactions not subject to the Securities Act, and 

(ii) guidelines for the content of those letters. SAS 72 acknowledged that there was a 

strong demand for comfort letters in a wide variety of circumstances. 

G.. Comfort Letters to Buyers or Sellers in Business Combinations 

Of particular relevance to this report, SAS 72 specifically permits auditors to issue 

comfort letters to buyers or sellers (or both) in connection with acquisition transactions in 

which there is an exchange of stock. (SAS 72 cites as an example cross-comfort letters in a 

typical Form S-4 or merger proxy transaction. 6°) To obtain such comfort letters, requesting 

buyers or sellers must provide a letter to the auditor representing that they are 

knowledgeable with respect to the due diligence process under the Securities Act and that 

their review process is substantially consistent with that process. However, if such a 

representation cannot be made, a substantially similar version of a comfort letter 

60 Form S-4 is used to register securities with the SEC in connection with business combinations and 
exchange offers, and may be used as the proxy/information statement for the transaction. 
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I '  

nonetheless may be issued.61 This form ofletter is different only in that information as to 

absence of changes in certain items of financial position and operations in the "change 

period" is attributed to management's positive assertions rather than the auditor's 

expressions of negative assurance. 

SAS 72 also notes that a requesting party who does not meet the conditions for . 

receipt of a comfort or equivalent letter still may engage an auditor to perform specified 

proced�es and report on the results of thoi;;e procedmes.62 That sort oflimited service, 

referred to as an "agreed-upon procedures" engagement, is less than an audit or a review 

and consists of procedmes applied by the accountant to specified financial statement 

accounts or elements. The requesting party and the accountant "agree upon" the 

procedmes that the requesting party believes are appropriate for its purposes. 

Many of the procedures requested in a comfort letter (or different procedures) could· 

be performed in an agreed-upon procedures engagement. For example, a requesting party 

could ask the auditor to compare sales and earnings in the most. recent available interim 

61 See SAS 76, Amendment to Statement on Auditing Standards No. 72, Letters for Underwriters and Certain 
Other Requesting Parties, issued in September 1995. SAS 76 provided guidance on the form of report that 
could be isslied to a qualified requesting party (including a buyer and seller in an acquisition) who could not 
furnish the representations required by SAS 72 regarding knowledge of the Securities Act due diligence 
process and performance of a review substantially consistent with that process. A "SAS 7&' letter covers the 
same matters as a "standard" comfort letter; however; the accountant may not express negative assurance as 
to absence of changes in certain items of financial position and operations in the "change period" as in a 
"standard" letter. Rather, the accountant reports on the same information as the results of management 
inquiries. In a "standard" letter the accountant would state that "nothing came to our attention that there had 
been a decline in sales or earnings • • . •  " However, in a "SAS 76" letter, the accountant would indicate that 
officials of the company stated that "there had been no decline in sales or earnings • • • •  " In the codified AU 
§ 634.-.the SAS 76 report example is Example Q. 
62 See SAS 75, Engagements to Apply Agreed-Upon Procedures to Specified Elements, Accounts, or Items of 
a· Financial Statement, issued in September 1995 ("SAS 75j, superseding a similar standard issued in 1981. 
In 2000, the Auditing Standards Board withdrew SAS 75 in order to consolidate the guidance applicable to 
agreed-upon procedures engagements in what are called the "attestation" standards applicable to a variety of 
engagements to report on financial assertions other than financial statements. (SAS 75 was consolidated into 
Section 201, Agreed-Upon Procedures Engagements, of the AICP A's Codification of Statements on 
Standards for Attestation Engagements.) Unlike SAS 72 and 76, SAS 75 did not require that an accountant 
have an "audit base" of knowledge of an entity's control structure to perform agreed-upon procedures. 
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Fourth, CPH had contractual rights of access to Sunbeam records, personnel, 

accountants and other advisers and could have requested information directly from 

Sunbeam or its representatives, including Andersen. 

Fifth, instead of a comfort letter, CPH could have requested, and the authoritative 

auditing standards would have sanctioned, that an accountant perform sp.eeified or "agreed 

upon'' procedures with respect to Sunbeam financial statement accounts directed at 

determining, e.g .• if declines in interim sales and earnings had occurred. 

Respectfully submitted 

December 7, 2004 George P. Fritz 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MORGAN STANLEY'S RESPONSE TO CPH MOTION IN LIMINE NO. 15 

TO BAR EVIDENCE AND ARGUMENT THAT SUNBEAM ASSUMED DEBT OF THE 
COLEMAN COMPANY, INC. AS MERGER CONSIDERATION TO CPH 

CPH contends that Morgan Stanley intends to argue that Sunbeam's assumption of The 

Coleman Company, Inc.'s ("Coleman") debt ($477,779,000 as of Dec. 31, 1997) was part of the 

consideration that CPH received in the Coleman Transaction. There is no dispute that Sunbeam, 

in effect, assumed this debt, when it purchased 82 percent of Coleman's common stock as part of 

the merger transactions on March 30, 1998. 

Morgan Stanley agrees that for purposes of calculating damages, the market price of 

Coleman's common stock on the New York Stock Exchange does reflect this debt. Morgan 

Stanley further agrees that the Coleman debt is not a separate line item of consideration to CPH. 

Morgan Stanley agrees, therefore, only to introduce evidence relating to the Coleman Company 

debt as it relates to other issues in the case, including Perelman's economic motivation to enter 

into the transaction with Sunbeam and accept the economic risks inherent in Sunbeam's common 

stock. 

Sunbeam in fact assumed that debt, and refinanced the debt with part of the funds it 

borrowed from the banks, including Morgan Stanley Senior Funding, Inc., and the proceeds of 

the debenture offering. When Sunbeam assumed that debt, the debt came off CLN Holdings Inc. 
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consolidated financial statements, along with the CLN Holdings long term debt of over $500 

million, which Sunbeam also assumed and paid off in cash - not Sunbeam stock. The jury is 

entitled to hear evidence relating to the assumption of the Coleman debt in the context of the 

mechanics of the transaction. In addition, Sunbeam's assumption of the Coleman debt is 

relevant to explain the reasons why Perelman's advisors dumped their Sunbeam stock within 

days of the close of the transaction. Debt is a risk and the insiders knew this and more. See, e.g., 

In re Smith Gardner Sec. Litig., 214 F. Supp. 2d 1291, 1303 (S.D. Fla. 2002) ("[C]oupled with 

other evidence, sales of stock by insiders in suspicious amounts or at suspicious times is 

probative of scienter."). 
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WHEREFORE, Morgan Stanley agrees that to the extent CPH's Motion In Limine No. 

15 requests that Morgan Stanley be barred from arguing that Sunbeam's assumption of the 

Coleman Company debt is a "set-off' to damages or a "line item" of the consideration received 

by CPH. Morgan Stanley reserves its right to present such evidence in instances where it is 

specifically relevant to other facts at issue in the case. 
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Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
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KELLOGG, HUBER, HANSEN,_ 

TODD, EV ANS & FIGEL P.L.L.C. 
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January 19, 2005 

By Telecopy 

Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 

JENNER & BLOCK 

655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Tom: 

3125270484 P.02/05 

JENNER&BLOCK 

Jenner & Block I.LP 

. One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 
wwwjenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, DC 

I enclose an amended notice of deposition setting the Rule 1.310 deposition on punitive damages 
for January 25, 2005. Please advise us by close of business January 21, 2005 whether Morgan 
Stanley intends to any evidence or testimony concerning the possible effect of an award of 
punitive damages on its operations or solvency. 

Very truly yours, 

� /.� 
Michael T. Brody { 

MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAG0 _1202613 _l 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

3125270484 p. [13/05 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

AMENDED NOTICE OF TAKING VIDEOTAPED DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
Sumner Square, 1615 M Street 
N.W., Suite 400 
Washington, D.C. 20036-3209 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings Inc. will take the deposition 
upon oral examination of the following party pursuant to Florida Rule of Civil Procedure 1.31 O 
on the dates set forth below: 

DEPONENT 
Morgan Stanley & Co., Inc. on topics 
identified on Exhibit A. 

DATE AND TIME 
January 25, 2005 at 9:30 a.m. 

The deposition will be conducted at Esquire Deposition Services, 216 E. 45th Street, 8th 
floor, New York, New York 10017. The deposition will be recorded by videotape and 
stenographic means. The videographer will be Esquire Deposition Services. The deposition will 
be taken before a person authorized. to administer oaths and will continue day to day until 
completed. 

With respect to the deposition identified above, please designate one or more officers, 
directors, managing agents, or other persons to testify on your behalf and state the matters on 
which each person designated will testify. 

16div-010182



JAN-19-2005 14=11 JENNER & BLOCK 3125270484 P.04/[15 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been seived by 
facsimile and mail to all counsel on the attached Service List this 19th day of January 2005. 

Dated: January 19, 2005 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

�t� 
One oflts Attorneys 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm BeachLakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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SERVICE LIST 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD & Ev ANS, P .L.L.C. 
Sumner Square, 1615 M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph lanno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

3125270484 P.05/05 

TOTAL P.05 
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CARLTON FIELDS, P.A. 
ATIORNEYSATLAW 

ESPERANTE MAILINCJ ADDRBSS 

�001/005 

222 LAKEVfE:W A VENUE, SUITE 1400 
WEST PALM BEACH, FLORIDA 33401-6149 

P.O. BOX 150, WESTPAIMBEACH,FL33402-0150 
TEL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

Date: January 19, 2005 I Phone Number I Fax Number 

To: Jack Scarola (561) 686-6300 (561) 684-5816/ 

Jerold Solovy/Michael Brody {312) 222-9350 (312) 840-7711 

Thomas Clare (202) 879-5993 (202) 879-5200 

Rebecca Beynon/Mark Hansen (202) 326-7900 (202) 326-7999 

From: Joyce Dillard, CLA (561) 659-7070 (561) 659-7368 

Client/Matter No.: 47877/14092 Employee No.: 

Total Number of Pa2es Beine: Transmitted. Including Cover Sheet: 5 

Message: 

To follow please .find a copy of Morgan Stanley's Motion to Extend Time to Depose Donald 
Uzzi, without exhibits. 

Ooriginal to follow Vi11 Regular Mail D Original w;ll Not be Sent rJ Original will follow via Overnight Courier 

···················•·*•················································································· 

The infozmation conmined in this facsimile message is attorney privileged and confidential information int.ended only for the use of the individual or 
entity namei:I above. If the reader of this message is not the intcndcd recipient, you are hereby notified rhat any dissemination, distribution or copy of 
this communication is strictly prohibited. If you have received this COlllI111D1ication in error, please immediately notizy us by telephone (if long 
distance, please call collect) and rerum the original message to us at the above �dress via the U.S. Posral Service. ThW1k you. 

··························································�············································· 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS, PLEASE NOTIFY US IMMEDIATELY AT: 
(561) 659-7070 

TELECOPIER OPERATOR: --�-------------------------

Wl'B#566762.3 CARL TON FIELDS, P.A. 

TAMPA ORLANDO TALL.AflASSEE W8ST PALM BEACH ST. PETERSBURG MIAMI 

16div-010185



v I/ l<:l/<'.VV:J l'I . V<:: r/11\ :Jl:i I o::i::i (;jtil:J GAKLTDN FIELDS WPB � 002/005 

IN THE FIFTEENTH ITJDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS lNC., 

Plaintiff, 

VS. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INC. 

Defendant. 

MORGAN STANLEY & CO. INCORPORATED'S 
MOTION TO EXTEND TIME TO DEPOSE DONALD UZZI 

Defendant, Morgan Stanley & Co. Incorporated ( .. Morgan Stanley"), by and through its 

undersigned attorneys, hereby moves this Court for an order extending the time to depose a non-

party witness, Donald Uzzi. fu support, Morgan Stanley states as follows: 

I. On December 15, 2004, Morgan Stanley filed a Motion for Leave to Take 

Deposition of Donald R. Uzzi, concerning the deposition of Donald Uzzi. A copy of the Motion 

is attached hereto as Exhibit "A." On December 22, 2004, the Court entered an order granting 

the Motion, in part. permitting Morgan Stanley to depose Donald Uzzi on or before January 19, 

2005. A copy of the Order is attached hereto as Exhibit ''B." 

2. Morgan Stanley obtained service on Mr. Uzzi on January 12, 2005 for a 

deposition to take place on January 19, 2005. Morgan Stanley's counsel was unable to confmn 

the deposition with Mr. Uzzi and, as a result of a request from Plaintiff's counsel, Morgan 

Stanley informed PJaintiffs counsel that the deposition would not proceed on January 19, 2005 

to avoid the unnecessary expenses associated with travel for the deposition. 

WPB#58BoOO.l 1 
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3. On January 19, 2005, Morgan Stanley arranged for local counsel in Texas to be 

present at the time and location designated in the subpoena for Mr. Uzzi's deposition. Mr. Uzzi 

did not appear for his deposition. 

4. Morgan Stanley has made every possible effort to obtain the deposition of Mr. 

Uzzi as quickly as possible. It is clear that Mr. Uzzi is evading service and refusing to appear for 

his deposition. Any delay in obtaining the deposition of Mr. Uzzi is not the result of any actions 

by Morgan Stanley. 

5. Because Mr. Uzzi has failed to appear for his deposition, Morgan Stanley 

respectfully requests that the Court extend the time to depose Mr. Uzzi. 

6. If the Court denies this Motion, the effect is to strike Mr. Uzzi from Morgan 

Stanley's witness list. This Court may "properly exclude the testimony of a witness whose name 

has not been disclosed in accordance with a pretrial order." Binger v. King Pest Control, 401 

So.2d 1310, 1313-14 (Fla. 1981). However, in order to strike this witness, Plaintiff must 

demonstrate that it will be prejudiced by the deposition. Until the deposition is ta.ken, there is no 

way to determine whether any prejudice will be suffered. 

WHEREFORE, Morgan Stanley respectfully requests that this Court enter an order 

extending the time for Morgan Stanley to depose Mr. Uzzi and for such other and further relief 

as is just and proper. 

WPB#588600.1 2 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a troe and correct copy of the foregoing has been furnished to 
I � 

all counsel of record on the attached service list by facsimile and Federal Express on this / q ...__. 

day of January, 2005. 

Thomas D. Yannucci, P .C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FIGEL, P.L.L.C. 
Sumner Square 
1615 M Str�et, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for 
Morgan Stanley & Co. Incorporated 

WPB#5!5B600. l 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mall: jianno@carltonfields.com 

3 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza. Suite 400 
Chicago, IL 60611 

WPB#571261.28 

�AHLIUN �lcLDS WPB 141005/005 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 

SERVICE LIST 

4 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 
Defendant, 
---------------

I 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

ORDER ON MORGAN STANLEY'S MOTION FOR 
PROTECTIVE ORDER DATED JANUARY 12, 2005 

THIS CAUSE having come to be considered upon Morgan Stanley's Motion for 

Protective Order dated January 12, 2005, and the Court having reviewed the file and being fully 

advised in the premises, it is hereby, 

ORDERED and ADJUDGED:1\-t �o\\�·� Cin.� J • .... � Jer.J dJn'w} I '""' fl�· 

,(}J����o!�� ������*� 
I DO-N'E ANDJoRJJ'ERED at West �lib Beach, Palm Beach unty, Florida, this l "1 

day of � .. , 2005. 

�df �D\V �, i� � f'fJ.c)J.. C-

--

[ 'f r�cM 
, 
c�:u +='--t�""" 

1D�\L � ·� '-1 �e..ctr 1" \.JI\�('(); -"? • Cig,(.:UIT COURT JUDGE 
� ��v er\ -\4'\\� '\\"\.:::> \'t>y.>" c. t \ \- TJlU. ld_ r�'t!'-U l . f'-L--

Copies have been furnished to all counsel on the attached counsel list. ( O<;..f A �\.� .. ll� � 

P'-" c.lu-u.- C- d-Lf� "'VI 1k-f-
11Y3f L�� o� ce�f.t.41 
� M'*- ta �\J.' · 'L__ 

16div-010190



Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 AI 
Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart 
& Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 

2 
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00001
  1   
  2       IN THE FIFTEENTH JUDICIAL CIRCUIT COURT IN AND
                 FOR PALM BEACH COUNTY, FLORIDA  
  3                       CIVIL DIVISION
                    CASE NO.:  03 CA 005045 AI
  4                             
  5   
      COLEMAN (PARENT) HOLDINGS, INC.,   
  6   
                       Plaintiff,
  7                                  
      vs.
  8   
      MORGAN STANLEY & CO., INC.,    
  9                                  
                       Defendant.        
 10                         
 11                           - - -
 12            TRANSCRIPT OF THE PROCEEDINGS BEFORE
                  THE HONORABLE ELIZABETH T. MAAS
 13   
 14                           - - - 
 15                             West Palm Beach, Florida
                                Wednesday, January 19, 2005
 16                             8:24 a.m. - 8:44 a.m. 
 17   
 18   
 19   
 20   
 21   
 22   
 23   
 24   
 25   
00002
  1   APPEARANCES:
  2            CARLTON, FIELDS, WARD
               EMMANUEL, SMITH & CUTLER, P.A.
  3            222 Lakeview Avenue
               Suite 1400
  4            West Palm Beach, Florida 33401
               Counsel for the Defendants
  5            BY:  JOSEPH T. IANNO, ESQUIRE
  6            SEARCY, DENNEY, SCAROLA, BARNHART,
               & SHIPLEY, P.A.
  7            2139 Palm Beach Lakes Boulevard
               West Palm Beach, Florida 33401
  8            Counsel for the Plaintiffs
               BY:  JACK SCAROLA, ESQUIRE
  9            
 10            
 11   
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 12   
 13   
 14   
 15   
 16   
 17   
 18   
 19   
 20   
 21   
 22   
 23   
 24   
 25   
00003
  1                BE IT REMEMBERED that the foregoing 
  2   proceedings were had before the 
  3   HONORABLE ELIZABETH T. MAAS, in Chambers, in the Palm 
  4   Beach County Courthouse, West Palm Beach, Florida, on 
  5   Wednesday, January 19, 2005, starting at 8:24 a.m., 
  6   with appearances as hereinabove noted, to wit:
  7                   *          *          *
  8               MR. IANNO:  I think -- I hesitate to 
  9            say this, Judge, but I think we'll be 
 10            brief this morning. 
 11               THE COURT:  Okay. That's all relative, 
 12            I'm sure.  But what are we here on? 
 13               MR. IANNO: It's just we have a couple 
 14            of issues.  The only motion is a written 
 15            motion that's before Your Honor. 
 16               THE COURT:  Okay.  First of all, I know 
 17            I had my judicial assistant call your 
 18            secretaries yesterday.  Plaintiff had not 
 19            filed a motion for summary judgment; is 
 20            that right?
 21               MR. IANNO: That's correct.
 22               THE COURT:  I can't find your findings 
 23            of fact.   And I know I have them repeated 
 24            in plaintiff's opposition.  Do we know 
 25            where they are?  Do you have another copy?
00004
  1               MR. IANNO:  I can send a copy over this 
  2            morning.  I don't have them with me this 
  3            morning, but I'll have them sent right 
  4            over. 
  5               This is our motion for protective 
  6            order, Judge, and Coleman's response is 
  7            also attached.
  8               THE COURT:  Okay.  Give me a second to 
  9            look at it. 
 10               THE COURT:  Okay.  What did you want to 
 11            say in support of the motion? 
 12               MR. IANNO:  Judge, at the beginning I'd 
 13            like to acknowledge -- well, there's three 
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 14            deposition topics.  The first one was 
 15            resolved by agreement.   The primary 
 16            reason we're here is topic number three, 
 17            which admittedly -- which I know the court 
 18            has entered an order previously on the 
 19            notice as regards to topic two.  Topic 
 20            three is new.  We consider that a 
 21            prejudgment discovery tactic for 
 22            execution. 
 23               The only response that Coleman has to 
 24            that is in one motion in limine regarding 
 25            net worth evidence.  We said there's no 
00005
  1            question Morgan Stanley has the ability to 
  2            satisfy a punitive damage judgment.  That 
  3            does not give them the right to conduct 
  4            prejudgment execution type discovery on 
  5            whether or not Morgan Stanley has the 
  6            ability to satisfy the punitive damage 
  7            judgment. 
  8               THE COURT:  Let me ask you this.  In 
  9            two, when we talk about global holdings, 
 10            do we agree that includes what the 
 11            specific assets are that defendant holds? 
 12               MR. IANNO: I don't know what their --
 13               THE COURT:  I mean, if it includes cash 
 14            in bank accounts, it includes real estate, 
 15            it includes information on whether there 
 16            are mortgages on real estate, if we agree 
 17            all of that is included in global 
 18            holdings, I'm not sure what three adds. 
 19               And I can ask you.
 20               MR. IANNO:  Part of the problem I have 
 21            with two that I argued to the court before 
 22            is that I don't know what they really are 
 23            trying to get at because we've produced to 
 24            them since that hearing the financial 
 25            statements that list all of the assets.  I 
00006
  1            don't know what type of detail they're 
  2            trying to get at in this discovery.  Are 
  3            they just trying to find an amount?  
  4            Because the topic just says, "Morgan 
  5            Stanley's net worth."  I mean, that's all 
  6            set forth in numbers in the financial 
  7            statements.
  8               THE COURT:  Okay.  And I assume three 
  9            could be read so broadly to say we need 
 10            somebody to testify about the domestic law 
 11            of, you know, India to see if these are 
 12            recoverable, attachable assets from an 
 13            American judgment or something.  Tell me 
 14            what three adds to two. 
 15               MR. SCAROLA:  Your Honor, I'm not sure 
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 16            that three adds anything to two except for 
 17            Morgan Stanley's own position with regard 
 18            to its liquidity. 
 19               THE COURT:  Well, that's why I was 
 20            asking the nature -- if global assets in 
 21            two includes specific information about 
 22            specific assets, you guys can figure that 
 23            out as well as they can. 
 24               MR. SCAROLA:  Clearly we have the 
 25            ability to draw our own conclusions from 
00007
  1            the information that we seek to obtain 
  2            with regard to topic number two. 
  3               And let me first ask directly, the 
  4            motion seeks a protective order with 
  5            regard to both topic two and topic three.  
  6            Do I understand Mr. Ianno now to be 
  7            conceding topic two? 
  8               THE COURT:  I think he's conceding that 
  9            there's no point in offering any argument 
 10            on two.
 11               MR. IANNO:  My point is I would hope 
 12            the court would revisit in light of the 
 13            production.  But if the court isn't going 
 14            to --
 15               THE COURT:  I think he was just 
 16            acknowledging the inevitable.
 17               MR. SCAROLA:  If we get all of the 
 18            information that we are seeking with 
 19            regard to topic number two, clearly we are 
 20            able to draw our own conclusions.  But 
 21            we're also entitled to know whether Morgan 
 22            Stanley draws from those documents 
 23            different conclusions than we draw with 
 24            regard to its ability to satisfy a 
 25            punitive damage judgment in this case.  
00008
  1            Meaning, are you going to be arguing at 
  2            trial that a figure above a certain level 
  3            will impose such an economic hardship on 
  4            the defendant that it is unreasonable to 
  5            assess a punitive damage judgment in that 
  6            amount because it will bankrupt the 
  7            company, because it will drastically 
  8            impact upon our ability to conduct 
  9            business on an ongoing basis, because the 
 10            assets that we have, although they may 
 11            appear to be liquid to you, are really not 
 12            liquid assets, and we are not able to 
 13            gather those funds necessary to satisfy 
 14            that judgment, and, therefore, will have 
 15            an unreasonable adverse impact upon the 
 16            financial circumstances of the company?  
 17            Those are the kinds of things we are 
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 18            looking at with regard to topic number 
 19            three. 
 20               THE COURT:  Let me ask you this.  If I 
 21            found that type of inquiry to be expert 
 22            testimony and required disclosure on it, 
 23            would that get you where you need to go?  
 24            And why wouldn't it be expert testimony? 
 25               MR. IANNO:  Well, I don't know if the 
00009
  1            court questioned --
  2               THE COURT:  You know, I'm just -- I 
  3            understand what you're telling me.  I'm 
  4            just trying to figure out how --
  5               MR. SCAROLA:  Well, I don't know that 
  6            the defendant's own position with regard 
  7            to its financial circumstances is 
  8            necessarily expert testimony.
  9               THE COURT:  But if you wanted to put -- 
 10            I'm not so sure it's not because a lot of 
 11            what you're suggesting would be testified 
 12            to in the form of opinion.  A lot of it 
 13            really -- well, you know, I would assume 
 14            this would be a mixed sort of expert and 
 15            fact witness.  A lot of it, I think, is 
 16            really expert opinion.  And certainly if 
 17            you were going to contradict it, you would 
 18            have an expert who would testify as to the 
 19            effect on the corporations.  I don't know 
 20            why their testimony wouldn't be expert.
 21               MR. SCAROLA:  And we have designated an 
 22            expert with regard to these areas.
 23               THE COURT:  I assume they have not. 
 24               MR. SCAROLA:  I don't know whether they 
 25            have designated an expert in that area or 
00010
  1            not.
  2               MR. IANNO:  I don't know that the 
  3            damages expert is going to speak to that 
  4            or not, Judge.
  5               MR. SCAROLA:  Regardless of whether 
  6            there's a third-party expert designated to 
  7            address those issues, I would think we're 
  8            entitled to know whether the defendant 
  9            itself has a position with regard to those 
 10            issues.  And that's what we're seeking to 
 11            find out.
 12               THE COURT:  A position that they're 
 13            going to be able to present to the jury.  
 14            What's your client's position.
 15               MR. IANNO:  Your Honor, the way this is 
 16            worded, our ability to satisfy punitive 
 17            damages judgment and what amount, at what 
 18            time, when is it going to be collected.
 19               THE COURT:  Presumably those are things 
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 20            that could be posed in the form of a 
 21            hypothetical to the witness. 
 22               MR. IANNO: But you're talking about 
 23            what is Morgan Stanley's financial 
 24            condition going to be in 30 days, 60 days, 
 25            90 days.  It's pure speculation. 
00011
  1               THE COURT:  It's not pure speculation.
  2               MR. IANNO: Well, I mean, the market.  I 
  3            mean, Morgan Stanley is partially market 
  4            driven.
  5               THE COURT:  So are you stipulating now 
  6            you're going to offer no evidence as to 
  7            the effect of any specific dollar amount 
  8            punitive damages award on operations of 
  9            the client?
 10               MR. IANNO: I can't do that until I know 
 11            what they're going to put on.  I don't 
 12            know what dollar amount they're going to 
 13            put on for a punitive damages claim.  They 
 14            go first, Judge.  That's the problem.  
 15            They need to tell us what they're going to 
 16            put on.  I don't know.  I think this -- I 
 17            haven't done the research on this, but I 
 18            think they would be post-trial issues, not 
 19            during trial.  But it could be during 
 20            trial depending on what the plaintiff 
 21            actually gets into evidence during their 
 22            case in chief.
 23               THE COURT:  I would think some of this 
 24            would be relevant at trial with regard to 
 25            the punitive damages amount.
00012
  1               MR. IANNO:  I just don't know what 
  2            they're going to put on. 
  3               THE COURT:  In all honesty, if 
  4            defendant intends to present any evidence 
  5            as to the effect of an award of punitive 
  6            damages in any specific dollar amount 
  7            against defendant on its, you know, 
  8            operations or financial health, I think 
  9            they get to depose you on it, because I do 
 10            think that's expert testimony. 
 11               MR. IANNO: But then they need to tell 
 12            us exactly what they're looking for.  And 
 13            just their ability to satisfy -- I mean, 
 14            punitive damages could be $100. 
 15               THE COURT:  And then presumably the 
 16            witness is going to say we could pay that 
 17            easy.
 18               MR. IANNO:  The problem is they're all 
 19            hypotheticals until they tell us exactly 
 20            what they're going to ask for and when --
 21               THE COURT:  That part I disagree with.
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 22               MR. IANNO:  Okay. 
 23               THE COURT:  Did you have a proposed 
 24            order?
 25               MR. SCAROLA:  I do, Your Honor, yes.
00013
  1               THE COURT:  Let me see if I can 
  2            scribble on it. 
  3               MR. SCAROLA:  Just a blank order. 
  4               THE COURT:  I'm not addressing the 
  5            timing of the depo? 
  6               MR. IANNO:  We'll get him there ASAP, 
  7            Judge.  The only problem with this week is 
  8            we have everyone here for summary judgment 
  9            so it will be next week if that's okay.
 10               THE COURT:  Okay.  Are we doing -- are 
 11            we doing motions on expert testimony as 
 12            well? 
 13               MR. IANNO: We sent a letter on that 
 14            yesterday, Judge.  You may not have 
 15            received it.  Mr. Scarola and I have 
 16            agreed to put that off to the pretrial 
 17            conferences because we've agreed on an 
 18            expert motion schedule. 
 19               THE COURT:  Okay. 
 20               MR. IANNO:  Instead we wanted to do -- 
 21            and we sent it over to the court 
 22            yesterday -- a motion in limine regarding 
 23            the procedure for use of depositions at 
 24            trial --
 25               THE COURT:  Okay.
00014
  1               MR. IANNO:  -- to try to get that 
  2            resolved.
  3               THE COURT:  I have that coming?
  4               MR. IANNO:  It was sent over by hand 
  5            delivery yesterday. 
  6               THE COURT:  I have envelopes.  Those 
  7            are extra. 
  8               MR. IANNO:  Judge, one other --
  9               THE COURT:  Let me finish writing this. 
 10               MR. IANNO:  I'm sorry. 
 11               THE COURT:  Okay.  What this says -- 
 12            it's granted in part and denied in part -- 
 13            "If the defendant intends to present any 
 14            evidence or testimony concerning the 
 15            possible effect of an award of punitive 
 16            damages on its operations or solvency, it 
 17            shall provide a representative competent 
 18            to testify on topic three.  If it elects 
 19            in writing not to present evidence or 
 20            testimony on this topic, it shall be 
 21            relieved of the responsibility to produce 
 22            a deponent on that topic.  In all other 
 23            respects the motion is denied." 
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 24               What else? 
 25               MR. IANNO:  Your Honor, about -- I 
00015
  1            don't know if it was a couple of weeks, 
  2            maybe in December, if you recall Mr. Uzzi, 
  3            you gave us until today to get him served 
  4            and deposed.
  5               THE COURT:  Yeah, yeah, yeah, yeah.
  6               MR. IANNO: We did get him served, and I 
  7            apologize for not having time to put 
  8            together a written motion.  With the 
  9            holiday on Monday it was difficult.  We 
 10            did get him served last week; however, we 
 11            haven't been able to get him contacted to 
 12            see if he was going to show up in Dallas.  
 13            So rather than incur the expense of Jenner 
 14            flying down, we postponed the depo hoping 
 15            the court would give us until next Friday 
 16            to contact him and have him deposed rather 
 17            than lawyers go there not knowing if he's 
 18            going to show up.
 19               THE COURT:  Next week.  You mean a week 
 20            from Friday?
 21               MR. IANNO: Yes.  And this is my ore 
 22            tenus motion.
 23               THE COURT:  Do you have a copy of my 
 24            order?
 25               MR. IANNO:  I don't have it with me.  
00016
  1            You gave us until the 19th to get him 
  2            deposed. 
  3               THE COURT:  I think I would need a 
  4            written motion.  I mean, you know, I 
  5            remember a discussion about this.  I don't 
  6            remember all the pieces as I sit here. 
  7               MR. IANNO:  Okay.
  8               THE COURT:  And I don't -- this is 
  9            really sort of like a motion for 
 10            rehearing, and I need it in writing.  
 11            Sorry.
 12               MR. IANNO:  It's actually a motion for 
 13            extension of time is the way I would 
 14            phrase it. 
 15               MR. SCAROLA:  In order to avoid the 
 16            procedural difficulties.
 17               THE COURT:  I need to see the pieces to 
 18            recreate how we got where we did when I 
 19            entered that order.  Because I know there 
 20            was substantial discussion on it.  I just 
 21            can't recall it all as I sit here.
 22               MR. IANNO:  Okay.  I'll try to get that 
 23            over to you today, then, the original 
 24            motion and your order.
 25               THE COURT:  What's today?  I can see 
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00017
  1            you Thursday.  I'll be here.
  2               MR. IANNO:  You want us to come back to 
  3            uniform motion calendar on that if you 
  4            want?
  5               THE COURT:  I can tell you it's not 
  6            something I'm going to do ex parte, so if 
  7            you're going to pursue it, I'm going to 
  8            need you back with a written motion.
  9               MR. IANNO:  Housekeeping matters, 
 10            Judge, have you thought how you want us to 
 11            proceed on Friday?  We have four hours 
 12            reserved.  As far as allocation to 
 13            openings, things of that nature.
 14               THE COURT:  No, I hadn't given any 
 15            thought.  Had you guys? 
 16               MR. IANNO:  I'll be -- since we're 
 17            coming back tomorrow perhaps Mr. Scarola 
 18            and I could talk about it.
 19               MR. SCAROLA:  Could I suggest that 
 20            rather than come back tomorrow since what 
 21            they're asking for is a postponement until 
 22            next week, and apparently they have 
 23            already cancelled the deposition that was 
 24            supposed to be set for today, can't we 
 25            just deal with this on Friday rather than 
00018
  1            make an extra trip, although it's a 
  2            pleasure to see you every morning?
  3               THE COURT:  I'm sure it is.  Any 
  4            objection? 
  5               MR. IANNO:  I don't have an objection 
  6            to that, Judge.  Thursday or Friday. 
  7               THE COURT:  Then we still need to 
  8            discuss how we want to proceed on Friday. 
  9               MR. IANNO:  How we want to handle 
 10            Friday. 
 11               THE COURT:  Do either of you have 
 12            suggestions? 
 13               MR. SCAROLA:  I'm really not sure what 
 14            the concern is.  An allocation of the 
 15            time? 
 16               MR. IANNO: We have a couple motions to 
 17            strike that were still pending.  They 
 18            moved to strike our statement of facts.  
 19            We moved to strike their response.  I 
 20            don't know if the court wants to do 
 21            openings and then allocate a certain 
 22            amount of time to argument and closings.  
 23            That's really what I was trying to get at, 
 24            if the court had any concerns -- if the 
 25            court doesn't have any --
00019
  1               THE COURT:  I don't have concerns about 
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  2            getting it done in the amount of time.  I 
  3            am --
  4               MR. SCAROLA:  Procedurally, my 
  5            suggestion is that we take this one claim 
  6            at a time; address each of the claims; 
  7            have them present their argument; we'll 
  8            present our response; they can present a 
  9            response to that response.
 10               THE COURT:  The only problem with that 
 11            is to the extent some of the facts overlap 
 12            the claims.
 13               MR. SCAROLA:  Clearly they will.
 14               MR. IANNO:  Intentional and negligent 
 15            misrepresentation, certainly some of those 
 16            are going to overlap and the conspiracy.
 17               THE COURT:  I don't know if it's better 
 18            to argue first the undisputed facts 
 19            relevant to the claims and then go back 
 20            and argue each claim based on those facts.
 21               MR. SCAROLA:  That's fine. 
 22               MR. IANNO: Okay. 
 23               THE COURT:  I understand.  I don't have 
 24            strong feelings. 
 25               MR. IANNO:  Okay. 
00020
  1               MR. SCAROLA:  I think there have been 
  2            in Morgan Stanley's moving papers seven 
  3            assertions of key undisputed facts.  And 
  4            maybe the best way to deal with it is to 
  5            first focus on those seven assertions, 
  6            make a determination as to whether they 
  7            are or are not undisputed, and the extent 
  8            to which they were or are not key, and 
  9            then apply it to the individual claims. 
 10               THE COURT:  I think it probably does 
 11            make sense to do the fact sort of part 
 12            first.
 13               MR. IANNO:  I was trying to get some 
 14            guidance to assist the court.
 15               THE COURT:  That probably does make 
 16            sense because then I have straight in my 
 17            mind what are the facts I believe are 
 18            disputed and what are the ones I need to 
 19            go back and look at and hear the legal 
 20            arguments so I know how they all fit in.
 21               MR. IANNO: Okay.  Thank you, Judge.
 22           (The proceedings were concluded at 8:44 a.m.)
 23   
 24   
 25   
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  1                    C E R T I F I C A T E 
  2   
  3   THE STATE OF FLORIDA  )
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                            )
  4   COUNTY OF PALM BEACH  )
  5           I, Barbara Gallo, RMR-CRR, Registered Merit 
  6   Reporter-Certified Realtime Reporter, do hereby 
  7   certify that I was authorized to and did report the 
  8   foregoing proceedings at the time and place herein 
  9   stated, and that the foregoing is a true and correct 
 10   transcription of my stenotype notes taken during said 
 11   proceedings. 
 12   
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00003
  1                BE IT REMEMBERED that the foregoing 
  2   proceedings were had before the 
  3   HONORABLE ELIZABETH T. MAAS, in Chambers, in the Palm 
  4   Beach County Courthouse, West Palm Beach, Florida, on 
  5   Wednesday, January 19, 2005, starting at 8:24 a.m., 
  6   with appearances as hereinabove noted, to wit:
  7                   *          *          *
  8               MR. IANNO:  I think -- I hesitate to 
  9            say this, Judge, but I think we'll be 
 10            brief this morning. 
 11               THE COURT:  Okay. That's all relative, 
 12            I'm sure.  But what are we here on? 
 13               MR. IANNO: It's just we have a couple 
 14            of issues.  The only motion is a written 
 15            motion that's before Your Honor. 
 16               THE COURT:  Okay.  First of all, I know 
 17            I had my judicial assistant call your 
 18            secretaries yesterday.  Plaintiff had not 
 19            filed a motion for summary judgment; is 
 20            that right?
 21               MR. IANNO: That's correct.
 22               THE COURT:  I can't find your findings 
 23            of fact.   And I know I have them repeated 
 24            in plaintiff's opposition.  Do we know 
 25            where they are?  Do you have another copy?
00004
  1               MR. IANNO:  I can send a copy over this 
  2            morning.  I don't have them with me this 
  3            morning, but I'll have them sent right 
  4            over. 
  5               This is our motion for protective 
  6            order, Judge, and Coleman's response is 
  7            also attached.
  8               THE COURT:  Okay.  Give me a second to 
  9            look at it. 
 10               THE COURT:  Okay.  What did you want to 
 11            say in support of the motion? 
 12               MR. IANNO:  Judge, at the beginning I'd 
 13            like to acknowledge -- well, there's three 
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 14            deposition topics.  The first one was 
 15            resolved by agreement.   The primary 
 16            reason we're here is topic number three, 
 17            which admittedly -- which I know the court 
 18            has entered an order previously on the 
 19            notice as regards to topic two.  Topic 
 20            three is new.  We consider that a 
 21            prejudgment discovery tactic for 
 22            execution. 
 23               The only response that Coleman has to 
 24            that is in one motion in limine regarding 
 25            net worth evidence.  We said there's no 
00005
  1            question Morgan Stanley has the ability to 
  2            satisfy a punitive damage judgment.  That 
  3            does not give them the right to conduct 
  4            prejudgment execution type discovery on 
  5            whether or not Morgan Stanley has the 
  6            ability to satisfy the punitive damage 
  7            judgment. 
  8               THE COURT:  Let me ask you this.  In 
  9            two, when we talk about global holdings, 
 10            do we agree that includes what the 
 11            specific assets are that defendant holds? 
 12               MR. IANNO: I don't know what their --
 13               THE COURT:  I mean, if it includes cash 
 14            in bank accounts, it includes real estate, 
 15            it includes information on whether there 
 16            are mortgages on real estate, if we agree 
 17            all of that is included in global 
 18            holdings, I'm not sure what three adds. 
 19               And I can ask you.
 20               MR. IANNO:  Part of the problem I have 
 21            with two that I argued to the court before 
 22            is that I don't know what they really are 
 23            trying to get at because we've produced to 
 24            them since that hearing the financial 
 25            statements that list all of the assets.  I 
00006
  1            don't know what type of detail they're 
  2            trying to get at in this discovery.  Are 
  3            they just trying to find an amount?  
  4            Because the topic just says, "Morgan 
  5            Stanley's net worth."  I mean, that's all 
  6            set forth in numbers in the financial 
  7            statements.
  8               THE COURT:  Okay.  And I assume three 
  9            could be read so broadly to say we need 
 10            somebody to testify about the domestic law 
 11            of, you know, India to see if these are 
 12            recoverable, attachable assets from an 
 13            American judgment or something.  Tell me 
 14            what three adds to two. 
 15               MR. SCAROLA:  Your Honor, I'm not sure 
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 16            that three adds anything to two except for 
 17            Morgan Stanley's own position with regard 
 18            to its liquidity. 
 19               THE COURT:  Well, that's why I was 
 20            asking the nature -- if global assets in 
 21            two includes specific information about 
 22            specific assets, you guys can figure that 
 23            out as well as they can. 
 24               MR. SCAROLA:  Clearly we have the 
 25            ability to draw our own conclusions from 
00007
  1            the information that we seek to obtain 
  2            with regard to topic number two. 
  3               And let me first ask directly, the 
  4            motion seeks a protective order with 
  5            regard to both topic two and topic three.  
  6            Do I understand Mr. Ianno now to be 
  7            conceding topic two? 
  8               THE COURT:  I think he's conceding that 
  9            there's no point in offering any argument 
 10            on two.
 11               MR. IANNO:  My point is I would hope 
 12            the court would revisit in light of the 
 13            production.  But if the court isn't going 
 14            to --
 15               THE COURT:  I think he was just 
 16            acknowledging the inevitable.
 17               MR. SCAROLA:  If we get all of the 
 18            information that we are seeking with 
 19            regard to topic number two, clearly we are 
 20            able to draw our own conclusions.  But 
 21            we're also entitled to know whether Morgan 
 22            Stanley draws from those documents 
 23            different conclusions than we draw with 
 24            regard to its ability to satisfy a 
 25            punitive damage judgment in this case.  
00008
  1            Meaning, are you going to be arguing at 
  2            trial that a figure above a certain level 
  3            will impose such an economic hardship on 
  4            the defendant that it is unreasonable to 
  5            assess a punitive damage judgment in that 
  6            amount because it will bankrupt the 
  7            company, because it will drastically 
  8            impact upon our ability to conduct 
  9            business on an ongoing basis, because the 
 10            assets that we have, although they may 
 11            appear to be liquid to you, are really not 
 12            liquid assets, and we are not able to 
 13            gather those funds necessary to satisfy 
 14            that judgment, and, therefore, will have 
 15            an unreasonable adverse impact upon the 
 16            financial circumstances of the company?  
 17            Those are the kinds of things we are 

16div-010206



 18            looking at with regard to topic number 
 19            three. 
 20               THE COURT:  Let me ask you this.  If I 
 21            found that type of inquiry to be expert 
 22            testimony and required disclosure on it, 
 23            would that get you where you need to go?  
 24            And why wouldn't it be expert testimony? 
 25               MR. IANNO:  Well, I don't know if the 
00009
  1            court questioned --
  2               THE COURT:  You know, I'm just -- I 
  3            understand what you're telling me.  I'm 
  4            just trying to figure out how --
  5               MR. SCAROLA:  Well, I don't know that 
  6            the defendant's own position with regard 
  7            to its financial circumstances is 
  8            necessarily expert testimony.
  9               THE COURT:  But if you wanted to put -- 
 10            I'm not so sure it's not because a lot of 
 11            what you're suggesting would be testified 
 12            to in the form of opinion.  A lot of it 
 13            really -- well, you know, I would assume 
 14            this would be a mixed sort of expert and 
 15            fact witness.  A lot of it, I think, is 
 16            really expert opinion.  And certainly if 
 17            you were going to contradict it, you would 
 18            have an expert who would testify as to the 
 19            effect on the corporations.  I don't know 
 20            why their testimony wouldn't be expert.
 21               MR. SCAROLA:  And we have designated an 
 22            expert with regard to these areas.
 23               THE COURT:  I assume they have not. 
 24               MR. SCAROLA:  I don't know whether they 
 25            have designated an expert in that area or 
00010
  1            not.
  2               MR. IANNO:  I don't know that the 
  3            damages expert is going to speak to that 
  4            or not, Judge.
  5               MR. SCAROLA:  Regardless of whether 
  6            there's a third-party expert designated to 
  7            address those issues, I would think we're 
  8            entitled to know whether the defendant 
  9            itself has a position with regard to those 
 10            issues.  And that's what we're seeking to 
 11            find out.
 12               THE COURT:  A position that they're 
 13            going to be able to present to the jury.  
 14            What's your client's position.
 15               MR. IANNO:  Your Honor, the way this is 
 16            worded, our ability to satisfy punitive 
 17            damages judgment and what amount, at what 
 18            time, when is it going to be collected.
 19               THE COURT:  Presumably those are things 
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 20            that could be posed in the form of a 
 21            hypothetical to the witness. 
 22               MR. IANNO: But you're talking about 
 23            what is Morgan Stanley's financial 
 24            condition going to be in 30 days, 60 days, 
 25            90 days.  It's pure speculation. 
00011
  1               THE COURT:  It's not pure speculation.
  2               MR. IANNO: Well, I mean, the market.  I 
  3            mean, Morgan Stanley is partially market 
  4            driven.
  5               THE COURT:  So are you stipulating now 
  6            you're going to offer no evidence as to 
  7            the effect of any specific dollar amount 
  8            punitive damages award on operations of 
  9            the client?
 10               MR. IANNO: I can't do that until I know 
 11            what they're going to put on.  I don't 
 12            know what dollar amount they're going to 
 13            put on for a punitive damages claim.  They 
 14            go first, Judge.  That's the problem.  
 15            They need to tell us what they're going to 
 16            put on.  I don't know.  I think this -- I 
 17            haven't done the research on this, but I 
 18            think they would be post-trial issues, not 
 19            during trial.  But it could be during 
 20            trial depending on what the plaintiff 
 21            actually gets into evidence during their 
 22            case in chief.
 23               THE COURT:  I would think some of this 
 24            would be relevant at trial with regard to 
 25            the punitive damages amount.
00012
  1               MR. IANNO:  I just don't know what 
  2            they're going to put on. 
  3               THE COURT:  In all honesty, if 
  4            defendant intends to present any evidence 
  5            as to the effect of an award of punitive 
  6            damages in any specific dollar amount 
  7            against defendant on its, you know, 
  8            operations or financial health, I think 
  9            they get to depose you on it, because I do 
 10            think that's expert testimony. 
 11               MR. IANNO: But then they need to tell 
 12            us exactly what they're looking for.  And 
 13            just their ability to satisfy -- I mean, 
 14            punitive damages could be $100. 
 15               THE COURT:  And then presumably the 
 16            witness is going to say we could pay that 
 17            easy.
 18               MR. IANNO:  The problem is they're all 
 19            hypotheticals until they tell us exactly 
 20            what they're going to ask for and when --
 21               THE COURT:  That part I disagree with.
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 22               MR. IANNO:  Okay. 
 23               THE COURT:  Did you have a proposed 
 24            order?
 25               MR. SCAROLA:  I do, Your Honor, yes.
00013
  1               THE COURT:  Let me see if I can 
  2            scribble on it. 
  3               MR. SCAROLA:  Just a blank order. 
  4               THE COURT:  I'm not addressing the 
  5            timing of the depo? 
  6               MR. IANNO:  We'll get him there ASAP, 
  7            Judge.  The only problem with this week is 
  8            we have everyone here for summary judgment 
  9            so it will be next week if that's okay.
 10               THE COURT:  Okay.  Are we doing -- are 
 11            we doing motions on expert testimony as 
 12            well? 
 13               MR. IANNO: We sent a letter on that 
 14            yesterday, Judge.  You may not have 
 15            received it.  Mr. Scarola and I have 
 16            agreed to put that off to the pretrial 
 17            conferences because we've agreed on an 
 18            expert motion schedule. 
 19               THE COURT:  Okay. 
 20               MR. IANNO:  Instead we wanted to do -- 
 21            and we sent it over to the court 
 22            yesterday -- a motion in limine regarding 
 23            the procedure for use of depositions at 
 24            trial --
 25               THE COURT:  Okay.
00014
  1               MR. IANNO:  -- to try to get that 
  2            resolved.
  3               THE COURT:  I have that coming?
  4               MR. IANNO:  It was sent over by hand 
  5            delivery yesterday. 
  6               THE COURT:  I have envelopes.  Those 
  7            are extra. 
  8               MR. IANNO:  Judge, one other --
  9               THE COURT:  Let me finish writing this. 
 10               MR. IANNO:  I'm sorry. 
 11               THE COURT:  Okay.  What this says -- 
 12            it's granted in part and denied in part -- 
 13            "If the defendant intends to present any 
 14            evidence or testimony concerning the 
 15            possible effect of an award of punitive 
 16            damages on its operations or solvency, it 
 17            shall provide a representative competent 
 18            to testify on topic three.  If it elects 
 19            in writing not to present evidence or 
 20            testimony on this topic, it shall be 
 21            relieved of the responsibility to produce 
 22            a deponent on that topic.  In all other 
 23            respects the motion is denied." 
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 24               What else? 
 25               MR. IANNO:  Your Honor, about -- I 
00015
  1            don't know if it was a couple of weeks, 
  2            maybe in December, if you recall Mr. Uzzi, 
  3            you gave us until today to get him served 
  4            and deposed.
  5               THE COURT:  Yeah, yeah, yeah, yeah.
  6               MR. IANNO: We did get him served, and I 
  7            apologize for not having time to put 
  8            together a written motion.  With the 
  9            holiday on Monday it was difficult.  We 
 10            did get him served last week; however, we 
 11            haven't been able to get him contacted to 
 12            see if he was going to show up in Dallas.  
 13            So rather than incur the expense of Jenner 
 14            flying down, we postponed the depo hoping 
 15            the court would give us until next Friday 
 16            to contact him and have him deposed rather 
 17            than lawyers go there not knowing if he's 
 18            going to show up.
 19               THE COURT:  Next week.  You mean a week 
 20            from Friday?
 21               MR. IANNO: Yes.  And this is my ore 
 22            tenus motion.
 23               THE COURT:  Do you have a copy of my 
 24            order?
 25               MR. IANNO:  I don't have it with me.  
00016
  1            You gave us until the 19th to get him 
  2            deposed. 
  3               THE COURT:  I think I would need a 
  4            written motion.  I mean, you know, I 
  5            remember a discussion about this.  I don't 
  6            remember all the pieces as I sit here. 
  7               MR. IANNO:  Okay.
  8               THE COURT:  And I don't -- this is 
  9            really sort of like a motion for 
 10            rehearing, and I need it in writing.  
 11            Sorry.
 12               MR. IANNO:  It's actually a motion for 
 13            extension of time is the way I would 
 14            phrase it. 
 15               MR. SCAROLA:  In order to avoid the 
 16            procedural difficulties.
 17               THE COURT:  I need to see the pieces to 
 18            recreate how we got where we did when I 
 19            entered that order.  Because I know there 
 20            was substantial discussion on it.  I just 
 21            can't recall it all as I sit here.
 22               MR. IANNO:  Okay.  I'll try to get that 
 23            over to you today, then, the original 
 24            motion and your order.
 25               THE COURT:  What's today?  I can see 
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00017
  1            you Thursday.  I'll be here.
  2               MR. IANNO:  You want us to come back to 
  3            uniform motion calendar on that if you 
  4            want?
  5               THE COURT:  I can tell you it's not 
  6            something I'm going to do ex parte, so if 
  7            you're going to pursue it, I'm going to 
  8            need you back with a written motion.
  9               MR. IANNO:  Housekeeping matters, 
 10            Judge, have you thought how you want us to 
 11            proceed on Friday?  We have four hours 
 12            reserved.  As far as allocation to 
 13            openings, things of that nature.
 14               THE COURT:  No, I hadn't given any 
 15            thought.  Had you guys? 
 16               MR. IANNO:  I'll be -- since we're 
 17            coming back tomorrow perhaps Mr. Scarola 
 18            and I could talk about it.
 19               MR. SCAROLA:  Could I suggest that 
 20            rather than come back tomorrow since what 
 21            they're asking for is a postponement until 
 22            next week, and apparently they have 
 23            already cancelled the deposition that was 
 24            supposed to be set for today, can't we 
 25            just deal with this on Friday rather than 
00018
  1            make an extra trip, although it's a 
  2            pleasure to see you every morning?
  3               THE COURT:  I'm sure it is.  Any 
  4            objection? 
  5               MR. IANNO:  I don't have an objection 
  6            to that, Judge.  Thursday or Friday. 
  7               THE COURT:  Then we still need to 
  8            discuss how we want to proceed on Friday. 
  9               MR. IANNO:  How we want to handle 
 10            Friday. 
 11               THE COURT:  Do either of you have 
 12            suggestions? 
 13               MR. SCAROLA:  I'm really not sure what 
 14            the concern is.  An allocation of the 
 15            time? 
 16               MR. IANNO: We have a couple motions to 
 17            strike that were still pending.  They 
 18            moved to strike our statement of facts.  
 19            We moved to strike their response.  I 
 20            don't know if the court wants to do 
 21            openings and then allocate a certain 
 22            amount of time to argument and closings.  
 23            That's really what I was trying to get at, 
 24            if the court had any concerns -- if the 
 25            court doesn't have any --
00019
  1               THE COURT:  I don't have concerns about 
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  2            getting it done in the amount of time.  I 
  3            am --
  4               MR. SCAROLA:  Procedurally, my 
  5            suggestion is that we take this one claim 
  6            at a time; address each of the claims; 
  7            have them present their argument; we'll 
  8            present our response; they can present a 
  9            response to that response.
 10               THE COURT:  The only problem with that 
 11            is to the extent some of the facts overlap 
 12            the claims.
 13               MR. SCAROLA:  Clearly they will.
 14               MR. IANNO:  Intentional and negligent 
 15            misrepresentation, certainly some of those 
 16            are going to overlap and the conspiracy.
 17               THE COURT:  I don't know if it's better 
 18            to argue first the undisputed facts 
 19            relevant to the claims and then go back 
 20            and argue each claim based on those facts.
 21               MR. SCAROLA:  That's fine. 
 22               MR. IANNO: Okay. 
 23               THE COURT:  I understand.  I don't have 
 24            strong feelings. 
 25               MR. IANNO:  Okay. 
00020
  1               MR. SCAROLA:  I think there have been 
  2            in Morgan Stanley's moving papers seven 
  3            assertions of key undisputed facts.  And 
  4            maybe the best way to deal with it is to 
  5            first focus on those seven assertions, 
  6            make a determination as to whether they 
  7            are or are not undisputed, and the extent 
  8            to which they were or are not key, and 
  9            then apply it to the individual claims. 
 10               THE COURT:  I think it probably does 
 11            make sense to do the fact sort of part 
 12            first.
 13               MR. IANNO:  I was trying to get some 
 14            guidance to assist the court.
 15               THE COURT:  That probably does make 
 16            sense because then I have straight in my 
 17            mind what are the facts I believe are 
 18            disputed and what are the ones I need to 
 19            go back and look at and hear the legal 
 20            arguments so I know how they all fit in.
 21               MR. IANNO: Okay.  Thank you, Judge.
 22           (The proceedings were concluded at 8:44 a.m.)
 23   
 24   
 25   
00021
  1                    C E R T I F I C A T E 
  2   
  3   THE STATE OF FLORIDA  )
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  4   COUNTY OF PALM BEACH  )
  5           I, Barbara Gallo, RMR-CRR, Registered Merit 
  6   Reporter-Certified Realtime Reporter, do hereby 
  7   certify that I was authorized to and did report the 
  8   foregoing proceedings at the time and place herein 
  9   stated, and that the foregoing is a true and correct 
 10   transcription of my stenotype notes taken during said 
 11   proceedings. 
 12   
 13           IN WITNESS WHEREOF, I have hereunto set my 
 14   hand this_____day of_______________, 2005        
 15   
 16           
 17   
 18                    _________________________________
                       BARBARA GALLO, RMR-CRR
 19                    Registered Merit Reporter
                       Certified Realtime Reporter
 20   
 21   
 22   
 23   
 24   
 25   
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#230580/mep IN TIIE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY. FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO: 2003 CA 005045 AI 

Plaintiffs, 
vs. 

MORGAN STANLEY & CO., INC. 

Defendant. 

���������������/ 
NOTICE OF INTENT TO RELY UPON ADDITIONAL 

AUTHORITY IN OPPOSITION TO DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT 

Plaintiff hereby gives notice of its intent to rely upon the following additional cases in 

opposition to the Defendant's Motion for Summary Judgment with respect to the Defendant's 

position on Plaintiff's reliance on circumstantial evidence: 

Tucker Bros., Inc. v. Menard, 90 So.2d 908 (Fla. 1956) 

Voelker v. Combined Insurance Company of America, 73 So.2d 403 (Fla. 1954) 

Gonzalez v. B&B Cash Grocery Stores, Inc., 692 So.2d 297 (4 DCA 1997) 

Streeter v. Bondurant, 563 So.2d 729 (1DCA1990) 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been :furnished by 

Fax and Federal Express to all counsel on the attached list on this i oil---day of�· 

2005. 

CAROLA 
a Bar No.: 169440 

arcy Denney Scarola 
Barnhart & Shipley� P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorneys for Plaintiffs 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Notice Of Intent To Rely Upon Additional Authority In Opposition To Defendant1s Motion For 
Summary Judgment 
Case No.: 2003 CA 005045 AI 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 
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90 So.2d 908 
90 So.2d 908 
(Cite as: 90 So.2d 908) 

Supreme Court of Florida, Special Division A. 

TUCKER BROTHERS, Inc., a corporation, and 
Pearlwood Construction Company, a 

corporation, Appellants, 
v. 

Lewis Arthur MENARD, III, a minor, by his mother 
and next friend, Mrs. Helen 

Menard, and Lewis Arthur Menard, IJ, Appellees. 

Nov. 28, 1956. 

Action by child, by his mother and nexc friend, for 
injuries received by being burned in fire on vacant 
lot, and by father to recover medical expenses. The 
Circuit Court, Duval County, Claude Ogilvie, J ., 
rendered judgment for plaintiffs and defendants 
appealed. The Supreme Court, Thoma!, J., held that 
recovery was authorized on theory of attractive 
nuisance resulting from condition of the area as a 
whole, regardless of whether fire was an attractive 
nuisance, bur rhat circuit court did not have 
jurisdiction of father's claim. 

Judgment for father reversed and judgment for child 

affirmed. 

West Headnotes 

1!l Negligenc:e €=>1204(1) 
272kl204Cl) Most Cited Cases 

(Fonnerly 272k39) 
ill Negligence €=>1205(7) 

272k1205(7) Most CitedQiw 
(Fonnerly 272k39) 

Where lumber, tools and other construction materials 

were placed on vacant lot where trash was burned, 
and children were in fact attracted to the area over a 

period of weeks, lot owner and building contractor 
could be held liable for bums suffered by child on 
theory of attractive nuisance, regardless of whether 
fire itself was an attractive nuisance, especially where 
fire was not a glowing flame but a large bed of ashes 
covering red-hot coals. 

ill Negligence €=:>t664 
272k 1664 Most Cited Cases 

(Fonnerly 272kl34(2)) 
Circumstantial evidence was sufficient to snow that 

@003/019 

Page 1 

burning of child occurred on defendant's vacant lot, 
where trash was being burned. 

ID Criminal Law €==>sS2(1) 
l10k552(1) MostQ!.e_d Cases 

ill Evidence �S87 
I 57k587 Most Cited Cases 
An ultimate fact can be established by circumstantial 

evidence in a civil action just as in a criminal case. 

ill Evidence €=:::iss7 
t 57k587 Mose Cited Cases 
The rule as to quantum of circumstantial evidence in 
civil cases is not so burdensome as in criminal cases; 

it being sufficient if particular inference of fact 
essential to recovery outweighs all contrary 
inferences to the e:ictent that it amounts to a 
preponderance of all reasonable inferences that might 
be drawn from the same circumstances. 

lfil Evidence C=>ss7 
I 57k587 Most Citecti'�.§es 
If proved circumstances justify an inference pointing 

to essential fact, which outweighs all reasonable 
inferences to the contrary, a conclusion as to 
existence of the ultimate fact is justified by the 
circumstantial evidence. 

W Courts c:=>-121(2) 
I 06k 12 I (2l Most Cited Cases 

J.fil Infants C::=>75 
21 I k75 Most Cited Cac;e:l! 
Where action for injuries to child was brought by 
child, by his mother and next friend, father, who 
entered the action separately as an individual to 
recover medical expenses was not within statute 
authorizing parent to add claims in his own right in 
action brought by parent and child for injury to child, 
in respect of which child is "necessarily joined" as 
coplaintiff, and hence father's claim, which was 
actually for only $474 though judgment for $100,000 
was prayed, must be rejected by circuit court as being 
below minimum jurisdictional amount. F.S.A. § 
46.09. 

l1l Courts €=>12l (2) 
106.k 121(2) Most Cited Cases 

Jurisdiction with reference to amount in controversy 
is determined by the sum in good faith demanded or 
actually put in issue, not by the amount of ultimate 

recovery . 

.Lfil Witnesses €=:>276 
4 IOk276 Most Cited Cases 
Under rule authorizing officer, director or managing 

O 2005 Thomson/West No Claim to Orig. U.S_ Govt. Works. 
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a.gent of corporate adverse party to be interrogated by 
leading questions and contradicted or impeached as if 
called by adverse party, "managing agent'' is not 
necessarily an officer or in nature of a general 
manager, but may be managing representative of the 
corporation in connection with the particular matter 
under consideration. 30 F.S.A.Rules of Civil 
Procedure, rule l.37(a). 

.lfil Witnesses �276 
41 Ok276 Most Cited Cases 
Construction company's foreman, who was in charge 

of men and materials on construction job in which 
trash was burned on vacant lot, and who acted as 
corporation's representative in trial of action for 
injuries to child burned on such lot, being permitted 
to remain in courtroom and advise with attorneys 
though other witnesses were placed under the rule, 
was within rule authorizing examination of 
"managing agent" of corporate adverse party as if 
called by the adverse party. 30 F.S.A.Rules of Civil 
Procedure, rule I .37(a). 
lli!l Appeal and Error �1042(2) 

JOk I 042(2) Most Cited Cases 
The striking of asserted defenses was not 

prejudicially erroneous as depriving defendants of 
opportunity to prove wilful misconduct of injured 
infant plaintiff, where trial court spec:ific:ally provided 
that such defenses were provable under other 
defenses alleged. 

*909 Elmer M. Nonon, Lewis Rhea Baxter and 
Rogers, Towers, Bailey & Jones, Jacksonville, for 
appellants. 

Sistrunk & Parrish, Jacksonville, for appellees. 

THORNAL, Justice. 

Appellants who were defendants below seek 
reversal of a judgment in favor of Lewis Arthur 
Menard, III, a minor. and his father, Lewis Arthur 
Menard, II, plaintiffs below, in an action arising out 
of the alleged negligent injury of the above named 
minor. 

The principal points for us to determine are: (a) 
whether the situation revealed by the record 
constituted an attractive nuisance; (b) whether there 
was adequate evidence of the causal relationship 
between the injury and the negligence alleged; and 
(c) whether the trial court had jurisdiction of the 
claim asserted by Lewis Arthur Menard, ll, the 
father. Other incidental questions are disposed of by 
the opinion. 

@004/018 
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About 5:15 p. m. on March IO, 1954, Lewis Arthur 
Menard, III, just under seven years of age, ran home 
to his mother screaming. Examination revealed that 
his legs had been severely burned. In the immediate 
vicinity of the home of the plaintiffs, the appellant 
Tucker owned a parcel of land on which it was 
constructing a dwelling. Appellant Pearlwood was 
the contractor actually doing the building. Directly 
across the street Tucker owned a vacant lot upon 
which Pearlwood had been permitted to construct a 
small shed. •910 Also located on this lot were a pile 
of lumber, drainpipe, tools, trucks, cement blocks, 
cans, mortar boxes, wire and other materials 
commonly used in the building trade. In addition for 
some period of time Pearlwood had used the lot to 
dispose of trash from the building operation. This 

was done by burning. The record shows that for a 

considerable period of time the small children in the 
neighborhood had used the second-described lot as a 
playing area. The Foreman, a man named Shuff, had 
been requested on numerous occasions to take 

precautions against the fire in the interest of the 
safety of the children. He had warned the children to 
stay away. Parents had warned them to stay away. 
They, nonetheless, were pennitted by the appellants 
to use the area as a playground. On the day in 
question immediaiely after the boy ran home to his 
mother severely burned, an investigation showed that 
in the area in question there was a bed of red-hot 
coals covered by a layer of gray ashes. Across the 
bed of coals was the charred remains of a freshly 
burned stick, one end of which was not completely 
burned but was still smoking. 

Alleging that the boy was attracted to the area by 
the condition generally describl!d above and while so 
attracted stepped into the fire and was seriously 
burned, the plaintiff Lewis Arthur Menard, III, joined 
by his mother and next friend, sought damages for 
the resulting injury. In the course of the development 
of the pleadings, Lewis Arthur Menard , II, as father, 
joined in the complaint and by a separate count 
claimed compensation for medical expenses paid out 
by him for the treatment of the child. The case was 
tried before a jury. A ver dict of $I 0,000 was 
rendered for the child, and the verdict of $474 was 
awarded to the father under the second count. 
Judgment was entered on the verdict. The judgment 
for $ l 0,000 was in favor of the minor joined by his 
mother as next friend, and separately in favor of the 
father for the medical expenses. Reverse.I of this 
judgment is now sought. 

Appellants concend for reversal on the proposition 
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that a fire is obviously dangerous and therefore 
cannot constitute an attractive nuisance. In addition 
they contend that the record fails to establish that the 
boy actually was bumed on the land in question. It is 
further asserted that the amount of the father's claim 

was below the jurisdiction of the Circuit Court. 

The appellees contend for affinnance on the 
proposition that the condirion of the area described 
constituted an attractive nuisance, that the 
circumstantial ev idence was adequate to sustain the 
conclusion that the boy was injured on the property 
of appellant Tucker, and finally that the claim of the 
father was properly disposed of in this cause. 

Appellants, by an exhaustive brief, present many 
cases from other jurisdictions holding to the 
proposition that there can be no recovery under the 
attractive nuisance doctrine where the injury 
complained of was the product of an obvious or 
patent danger. They rely on a rule .summarized in 38 
Am.Jur., Negligence, Sec. 151, p. 818. From this 
rule they reason that a fire is obviously dangerous 
and that even when a child of tender years is 
involved, it would tend to repel rather than attracl It 
is unnecessary for us here to determine whether a fire 
in and of itself would constitute an attractive 
nuisance under the interpretation of that doctrine 
heretofore announced by this court. 

ill In the case before us the appellees relied upon 
the general condition of the area. It was shown that 
appellants had placed on the land in question all 
manner of materials and devices that would attract 
playing children. Furthermore the so-called 'fire' was 
actually not a burning, glowing flame. It consisted of 
a large bed of ashes surrounding and covering a bed 
of red-hot coals. Instead of repelling "'911 the 
children, the situation in this particular case suggests 
justification for the conclusion that the tools, blocks, 
woodpile, trucks and the like merely served as an 
invitation that in effect led the child into what might 
be termed a 'booby trap'. 

We do nor find here justification for applying the 
rule that might otherwise be applicable to an obvious 
peril. On the contrary, the record clearly suggests 
adequate justification for the conclusion evidently 
reached by the jury that rhe children, including the 
minor appellee, had been attracted to the area over a 
period of weeks, that appellantS and their Foreman in 
charge had been requested to guard against the 
possibility of the particular injury that here 
apparently resulted. There is little, if anything, to 
distinguish this case from Carter v. Llvaay Window 
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Co., Jlla.1954. 73 So.2d 411: and Cockerham v. R. E. 
Vaughan. Inc .. Fla.1955. 82 So.2d 890. 

[21[31[4ij5] Appellants' contention that there was no 
direct and positive proof that the child was injured on 
the Tucker land has caused us more concern. It is 
true that no one testified that he actually saw the 
child on this particular lot :!lt the time of his injury. 
Nevertheless, this record abounds in circumstantial 
evidence that certainly weighs heavily in favor of the 
jury's conclusion that the land of the appellant Tucker 
was the locus upon which the injury occurred. An 
ultimate fact can be established by circumstantial 

evidence in a civil action just as it can be done in a 
criminal case. The difference is the quantum of proof 
necessary to jtL5tify the inference that the ultimate 
fact actually existed. ln a criminal case the rule is 
that the circumstantial evidence must point to guilt to 
the exclusion of any reasonable hypothesis of 
innocence. The rule in civil cases is not so 
burdensome. In a civil action when circumstantial 
evidence is relied upon to prove a fact essential to 
recovery, the particular inference of the existence of 
such fact arising from the circumstances established 
by the evidence adduced must outweigh all contrary 
inferences to the extent that it amounts to a 
preponderance of all reasonable inferences that might 
be drawn from the same circumstances. In other 
words, if the proved circumstances justify an 
inference pointing to the essential fact, which 
inference outweighs all reasonable inferences to the 
contrary, then it can be said that a conclusion as to 
the existence of the ultimate fact is justified by the 
circumstantial evidence. Voe lker v. Combined Ins. 
� of America, Fla.1954, 73 So.2J 403; Byers v. 

Gunn, Fla.1955. 81So.2d723. 

Applying this principle to the case before us we are 
of rhe view that the circumstantial evidence was 
adequate to justify the conclusion of the jury that the 
child was injured on the property of the appellant 
Tucker. It is shown that this property was in the 
immediate vicinity of the child's home; the minor 
involved, as well as other small children had for 
weeks used the land to play on; they had been seen 
on the lot on numerous occasions and had been 
directed by appellants' Foreman to stay off. The 
existence of fire or hot coals on the land was 
observed immediate ly after the injury. There was no 

eviderice of any tire anywhere else around the 
immediarc community. One witness diligently 
searched the area promptly after the child was 
injured. No other fire could be found. From all of 
the circumstances reflected by the record, we feel chat 
the jury was justified in concluding that the inference 
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of injury on appellants' land far outweighed any 
inference to the contrary. 

Ifil On the proposition that the claim of the father 
could not be disposed of within the jurisdiction of the 
Circuit Court, we feel that the position of the 
appellants must be sustained. The appellees rely on 
Section 46.09, Florida Statutes. F.S.A. Eliminating 
irrelevant portions, the applicable provisions read as 
follows: 

'In any action brought by a "' * "' parent "' "' • and 
child for an injury ,.,912 done to the • • • child, in 
respect of which the * "' * child is necessarily 
joined as co-plaintiff, the • • * parent "' "' * may 
add thereto claims in their [his) own right•••: 

Appellees submit that the father joined in the 
complaint by amendment in order to assen his claim 
for medical expenses paid by him in bringing about 
his child's recovery. They state that the complaint of 
the father arose out of the same transaction or injury 
wh ich constituted the basis of the claim of the child. 
They then conclude that under the quoted statute, the 
father was entitled to join in the action even though 
the amount of his claim was below the $3,000 
jurisdictional minimum applicable to the Duval 
County Circuit Court_ It� necessary ro examine the 
complaint and carefully analyze the s tatute. 
Admittedly, on the surface the statute appears to be 
applicable. The complainc, however, shows that the 
action was instituted by 'Lewis Arthur Menard, III, a 
minor, by his mother and next friend, Mrs. Helen 
Menard, and Helen Menard'. In the original 
complaint, the mother was a plaintiff, as 'next friend' 
of her minor son and also as an individual. By the 
original fourth count, the mother individually claimed 
recovery of medical expenses. By the amended 
complaint, the father joined in the action purely e.s an 
individual IO recover the medical expenses paid by 
him. Reverting to the statute above quoted and 
applying it to the instant case, it will be noted that the 
'parent' who joined in that portion of the action in 
respect of which the child 'is necessarily joined as a 
co-plaintiff' was the mother. Under such 
circumstances if the mother had sought recovery of 
expenses paid by her, she could have maintained the 
cause for the reason that she was the one who was 
necessarily joined by the minor co-plaintiff. 
However, when the father entered the action 
separately and as an individual and not likewise as 
'next friend ' of the minor, he was not 'necessarily 
joined ' by the child as a co-plaintiff. Consequently, 
the stalute in this instance was not applicable to the 
father's claim in view of the fact that it was for an 
amount obviously below the jurisdictional minimum 
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of a Circuit Court 

l21 We do not lose sight of the fact that the father 
claimed a judgment in the amount of '$100,000'. 
However, we have held that jurisdiction of a court 
with reference to the amount in controversy is 
detennined by the sum in good faith demanded or 
actually put in issue and not by the amount of the 
ultimate recovery. A. Mortellaro & Co. v. Atlanric 

Coast Lioe R. Co.. 91. eta. 230, l 07 So. 528. 
Obviously, here the amount of the good faith demand 
was only $474. Mr. Menard must have known this 
when he entered the case. He came into the cause in 
his individual capacity a.lone. He did not enter the 
case as 'parent and next friend' of the minor. He was 
not substituted for the mother in this capacity. Under 
the circumstances in this particular situation, the 
child was not a necessary co-plaintiff with the father. 
The statute therefore did not apply and the judgment 
in favor of the father for medical expenses will have 
to be reversed. 

Appellants further contend that the trial judge 
committed error in permitting the appellees to call the 
witness Shuff under 30 F.S.A.Rule I .37(a), Florida 
Rules of Civil Procedure. This rule authori..;es a 

party to examine an adverse or hostile witness by 
leading questions. It also permits a party to call as a 
witness 'an officer, director, or managing agent' of a 
COIJJOrate adverse party and to interrogate him by 
leading questions and to contradict or impeach him in 
all respects as if he had been called by an adverse 
party_ Appellants state that Mr. Shuff was not an 
officer or director of either corporation nor was he 
their 'managing agent'_ The record shows that in 
answer to interrogator ies both defendants stated chat 
Mr. Shuff was their representative in charge "913 of 
the entire area involved in this case. He was their 
Foreman and in charge of the men and materials. Jn 
addition to this he was de:;;ignated by the corporate 
appellants to serve as their representative at Ihe trial 
of the cause. When all other witnesses were placed 
under the Rule he was permitted to remain in the 
courtroom and advise with attorneys for the 
appellants on the handling of the case. 

1fil1fil We do not construe the expression 'managing 
agent' to require that the corporate representative be 

an officer or in the nature of a general manager. So 
far as this particular rule is concerned, it is sufficient 
if he i:;; the managing representative of the 
corporation in connection with the particular matter 
under consideration. Certainly, the witness Shuff 
occupied this latter status_ Jn addition to his 
employment status, it seems to us that the fact that he 
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! 
was the �esignated representative of the corporations 
in the tri�I of the case would be sufficient to juslify 
calling hiht under Rule l.37(a), Florida Rules of Civil 

I Procedury. 
i 

I1fil W� have considered the other alleged errors 
relied upon by the appellants, including the alleged 
prejudici�I remarks of the trial judge, their attempt to 
plead thcl wilful misconduct of the injured boy, and 
charges tjf the court. Careful consideration of rhesc 
objection�. together with the record, fails to convince 
us that any error was committed in these particulars. 
On the effort to plead the wilful misconduct of the 

boy, the �ial judge, in striking asserted defenses, 
speciticaJ y provided that it was his view that these 

defenses ere provable under other defenses alleged. 
The app�llants were therefore not deprived of any 
opponuni� to prove the claimed defenses_ 

I 

The judkment for appellee, Lewis Arthur Menard, 
ll, is herery reversed. 

The judgment in favor of Lewis Arthur Menard, III, 
a minor, pY his mother and next friend, Mrs. Helen 
Menard, i� hereby affirmed_ 

Reverset in part and affirmed in part. 

DREW,! c_ 1.; TERRELL .. J ... and CARROLL, 
Associate lJustice, concur. 

90 So.2d ,908 

END OF DOCUMENT 
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Supreme Court of Florida, Division B. 

VOELKER 
v. 

COMBINED INS. CO. OF AMERICA. 

VOELKER 
v. 

LIFE & CASUALTY INS. CO. OF TENNESSEE. 

June 25, 1954. 

Suits on policies insuring against loss by accidental 
bodily injuries and death were consolidated for trial. 
The Circuit Court for Palm Beach County, Joseph S. 
White, J., entered final judgments on motions by 
defendants for directed verdicts after entry of 
judgment on jury's verdict in favor of plaintiff, and 
plaintiff appealed. The Supreme Court, Hobson, J., 
held that inference from circumstantial evidence that 
insured was involved in an accident was inescapable 
and warranted further inference that he sustained 
bodily injuries while driving or riding in his 
automobile, but that second inference was not such as 
would warrant further inference that s uch injuries 
were sole cause of death within policy provision for 
payment of $500 for death of insured caused solely 
by bod ily injuries sustained while driving or riding in 
any automobile. 

Judgments in favor of defendants affirmed. 

West Headnotes 

ill Evidence €::=>ss7 
Ll.lli87 Most Cited Cases 
Where circumstantial evidence is relied upon in a 

civil case, any reasonable inference deducible 

therefrom which would authorize recovery must 
outweigh every contrary reasonable inference if 
plaintiff is to prevail. 

ill Evidence �587 
157k587 Most Cited Cases 
The rule in civil cases when circumstantial evidence 

alone is relied upon differs from and is less stringent 
than the rule which governs in criminal cases. 

ill Evidence €:='596(1) 
157k596(1) Mosr Cited Cases 

ID Trial €=>139.1(20) 
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388k 139.1 (20) Mpst Cited Cases 
(Fonnerly 388k 139(1)) 

That circumstantial evidence is relied upon in a civil 
action at law does not alter the rules that it is solely 
within the province of jury to evaluate or weigh the 
evidence and that plaintiff has burden of establishing 
a right of recovery by preponderance of the evidence. 
1!l Trial €=>142 

388kl4l Most Cited Cases 
Where rhe circumstances estab lished by the evidence 

in a civil action at law are susceptible of a reasonable 
inference or inferences which would authorize 
recovery and arc also capable of equally reasonable 
contrary inference or inferences, a jury question is 
presented. 

lfil Trial �l 4l 
388kl42 Most Cited Cases 
If none of the inferences in favor of one party 

deducible from the circumstances established by the 
evidence in a civil action a.t law accords with logic 
and reason or human experience, while an inference 
which does square with logic and reason or human 
experience is deducible from the evidence in favor of 
opposing party, the question is one of law for the 
court and not for jury. 
lfil Evidence €:=>54 
l57k54 Most Cited Cas�� 
Where the evidence is such that a particular 

inference therefrom is inescapable and no contrary 
inference may reasonably be indulged, such inference 
is elevated for the purpose of further inference to the 
dignity of an established fact and another inference 
may be based thereon. 

l1.l Evidence €==;>54 
I 57k54 Most Cited Cases 

The purpose of rule that one inference may not be 
based upon another ls to protect litigants against 
verd icts or judgments based upon speculation and the 
rule :should not be app lied without reference to such 
purpose. 
W Evidence �595 
I 57k595 Most Cited Cases 
Ordinarily, an ultimate fact m ay not be established in 

a civil action by basing one inference upon another, 
unless the basic inference is established to the 
exclusion of any other reasonable theory. 

I2J. Insurance �2604 
2171<2604 Most Cited Cases 

(Formerly 2 l 7k467. l (3 ), 2 I 7k665(5)) 
Inference from situation and condition of insured's 
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automobile found on bank of canal and finding of his 
body floating in canal nearby that insured had been 
involved in accident was inescapable and warranted 
further inference that he sustained bodily injuries 
while driving or riding in automobile, but second 
inference was not such as would warrant further 
inference that such injuries were sole cause of death 
within policy provision for payment of $500 for 
death of insured caused solely by bodily injuries 
sustained while driving or riding in any automobile. 
l!Ql Evidence €::=>14 
157k14 Most Cited Cases 
Supposition that body of a person who drOW11S will 

nor float until sufficient time has elapsed for 
decomposition to set in is not an open and notorious 
fact of which Supreme Court may take judicial 
notice. 

1!!l Insurance �2591 
217k2591 Most Cited Cases 

(Formerly 217k455(1), 2 I 7k455) 
Policy provision excluding from coverage injuries of 
which there was no visible external contusion or 
wound causing death was clear and not ambiguous 
and hence could not be given any construction other 
than that which was evidenced from a reading 
thereof 

1lll Contracts �143(3) 
95kl43(3) Most Ciied Cases 

(Formerly 95k 143) 
Courts may not write a new contract for the parties 

on the pretext of construing terms thereof when the 
language employed is plain, crystal clear and 
unambiguous. 
l.!11 Insurance c:::::>2s91 

2 I 7k2fil Mgs;t,Pted Ca�m;1 
(Formerly 217k467 .2, 2 l 7k668(11)) 

In suit on policy which excluded from coverage 
injuries of which there was no visible contusion or 
wound on exterior of body of insured causing death, 
trial court properly directed a verdict for insurer 
where uncontroverted evidence established that there 
were no visible marks or abrasions on exterior of 
body of deceased insured. 

*404 Mi:z:ell & Carmichael, West Palm Beach, for 
appellant. 

Earnest, Lewis, Smith & Jones, West Palm Beach, 

for appellee. 

HOBSON, Justice. 

These cases were consolidated for trial in the circuit 
court and are likewise consolidated upon appeal. The 
suit against Combined Insurance Company of 
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America is a common law action predicated upon 
two policies of insurance which were issued to 
Edward H. Voelker on April 4, l 946. The suit against 
Life and Casualty Insurance Company of Tennessee 
is upon an insurance policy issued by that company 
to Edward H. Voelker during his lifetime. 

Although the evidence in each case is the same, we 
arc forced, because of a difference in language used 
in the policies issued by the two insurance 
companies, to separate this opinion into two 
divisions, the firsr of which will deal with the case of 
Voelker v. Combined Insurance Company of 
America and the second with the case of Voelker v. 
Life and Casualty Insurance Company of Tennessee. 

Edward H. Voelker left West Palm Beach, Florida, 
at approximately 10:30 or 11:00 P.M., on the 13th 
day of February, 1952, for a trip to Dunedin, Florida. 
He was driving his own automobile when he departed 
from West Palrn Beach and while on this trip he rnet 
his death at a point near Six Mile Bridge on State 
Road 80, in Palm Beach County. At about 1 :20 A.M., 
on February 14, 1952, one C. S. Clements and his 
wife discovered the automobile driven by Voelker, 
which evidently had been involved in some type of 
accident, on the south side of the canal that borders 
State Road 80. 

Since there were no eyewitnesses to the ostensible 
accident which either caused or immediately 
preceded Edward Voelker's death, the testimony is 
composed entirely of circumstantial evidence. 
According to the witnesses who observed the 
automobile as well as the scene of the tragedy, the 
physical facts indicated that Voelker's car, which 
*405 was a 1941 black Pontiac, had proceeded to 
cross Six Mile Bridge, thereafter obviously had made 
a sharp curve to the left and had run down the bank 
before coming to rest on the edge of the canal and in 
the position heretofore outlined. The left front tire of 
the car contained about one half its normal air 
capacity. The front and rear fenders on the left side of 
the car were scraped and battered. The back fender 
which 'looked like it had been sideswiped' was bent 
in slightly 'with some of what looked like grey paint' 
on it. The door handle on the left front door was 
broken down, the lack was jammed, the left front 
headlight was broken and some glass which matched 
the glass of this headlight was found near the end of 
the bridge. The ignition switch was turned off, and 
the light switch, which was of the pull and push 
button type, was also in the 'oft' position. The right 
front door of the automobile was open wide and the 
car was out of gear. About twenty feet from the end 
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of the bridge the witness F. 0. Cole found a headlight 
rim, with grey paint upon it, which had been run over 
iind looked 'like it came off a Model A Ford.' 

Mr. Clements, who, with his wife, discovered the 
wrecked car, reported the maa:er to the Highway 
PatroL Patrolman Joseph P. Bertrand made an 
investigation and found Voelker's body floating in the 
canal about eight feet in front of the car. He caused 
the automobile to be rowed into Selle Glade, Florida. 
Constable Whitlock also made an investigation at the 
scene of the accident and ordered the body released 
to the Berry Funeral Home, of Belle Glade and 
Pahokee, Florida. Voelker's body was immediately 
embalmed and later delivered to the Scobee-Vogel 
funeral Home in West Palm Beach. No witness who 
examined or observed the body of Edward Voelker 
found or saw any marks or abrasions thereon, or, 
indeed, any other indications of external injury, e.nd 
Voelker's eyeglasses were still in place. 

These cases were tried before a jury which rendered 
verdicts in favor of the appellant. The appeal in each 
case is from the final judgment entered by the trial 
judge upon motion of counsel for appellee for a 
directed verdict after entry of the original final 
judgment rendered pursuant to the jury's verdict. 

Each of the policies issued by the Combined 
Insurance Company of America insured Voelker 
'against loss caused by bodily injuries which are not 
caused or contributed to by disease, and are effected 
exclusively by accidental means'. Section B of each 
policy provides: 'If Such Injuries shall be sustained 
by the Insured, and shall within thirty days from the 
date of the accident causing Such Injuries be the sole 
cause of loss of life by the Insured, and provided 
Such Injuries to the Insured shall occur: • • • While 
actually driving or riding in any automobile, * * "' the 
Company will pay the sum of $500.00.' (Italics 
supplied.) 

ill As aforestated, all of the evidence relied upon by 
appellant is circumstantial in character. In the 
comparatively recent case of City of Jacksonville v. 
Walgreg .. Pia .. 63 So.2d 768, we re-affirmed the rule 
that when circumstantial evidence is relied upon in a 
civil case as a method of proof any reasonable 
inference deducible therefrom which would authorize 
recovery must outweigh each and every contrary 
reasonable inference if the plaintiff is to prevail. We 
quote from our opinion in the case of King v. Weis
Patterson Lumber Co., 1 24 Fla_ 272. 1 68 So. �� 
�9: 'Where circumstantial evidence is relied on in a 
civil case to prove an essential tact or circumstance 
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essential to recovery, the rule is that the particular 
inference of the existence of the fact relied on as 
arising from the circumstances established by the 
evidence adduced, shall outweigh all contrary 
inferences to such extent as to amount to a 

preponderance of all of the reasonable inferences that 
might be drawn from the same circumstances.' See 
Fireman's fund Indemnity Co. v. Peny. 149 Fla. 4 1 0, 
5 So-2d 862. and cases cited in our opinion in City of 
Jacksonville v. Waldrep, supra_ 

ill For the sake of emphasis we again call attention 
to the fact that in the cases of Fireman's Fund 
Indemnity Co. v. Perry, supra, and City of 
Jacksonville v_ Waldrep, supra, we receded from our 
opinion in the *406 case of Florida East Cnas1 R. Csi. 
v. Acheson. 1 02 Fla. 1 5. 1 35 So. 55 1 ,  137 S o .  695, 
!40 So. 467, wherein we had invoked in a civil case 
the rule with reference to circumstantial evidence 
which prevails in criminal cases. We also state anew 
that in this jurisdiction the rule in civil cases when 
circumstantial evidence alone is relied upon differs 
from and is less stringent than the rule which governs 
in criminal cases. 

[3][4][5] The fact that circumstantial evidence is 
relied upon in a civil action at law does nor alter 
either the rule that it is solely within the province of 
the jury to evaluate or weigh the evidence or that the 
burden of establishing a right of recovery by a 
preponderance of the evidence is upon rhe plaintiff. 
Consequently, in such a case if the circumstances 
established by the evidence be susceptible of ii 
reasonable inference or inferences which would 
authorize recovery and are also capable of an equally 
reasonable inference, or inferences, contra, a jury 
question is presented. We cannot overemphasize our 
use of the adjective 'reasonable' as modifying rhe 
noun ' inference'. Of course if none of the inferences 
on the one hand accords with logic and reason or 
human experience, while on the other hand an 
inference which does square with logic and reason or 
human experience is deducible from the evidence, the 
question is not for the jury but is one of law for the 
court.. 

There &re several reasonable inferences which we 
feel might have been drawn by the jury from the 
circumstantial evidence in this case. Edward Voelker 
might have suffered a heart attack [which we believe 
might properly be classified as an intemal bodily 
injury] following the accident and might conceivably 
have died from such attack while standing on the 
edge of the canal and his dead body have fallen into 
the water. He could have received internal bodily 
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injuries, such as a brain concussion, spinal cord 
injury or, indeed, even a broken neck, and after 
leaving his automobile could have walked around the 
front thereof to appraise the situation, and while 
standing at the bank of the canal might have dropped 
dead into the water. Such inferences pre-suppose that 
Voelker received bodily injuries 'while acrually 
driving or riding' in the car and they might permit the 
conclusion that his death was attributable solely to 
such bodily injuries. There is, however, another 
equally reasonable contrary inference thaJ he received 
no bodily injuries either external or internal, alighted 
from his car, walked around to the front thereof to 
perform the very normal act of evaluating the 

predicament in which he found himself and without 
realizing his proximity to the waters of the canal may 
accidentally have stepped, or tripped and fallen, 
therein and have drowned as a consequence thereof. 
Assuming that the latter inference explains the 
manner in which he must his death, the appellant 
could not have prevailed in this suit because such 
inference excludes the essential premise that Edward 
Voelker received bodily injuries which caused his 
death 'while actually driving or riding' in hi::i 
automobile. Again the evidence was susceptible of 
another contrary inference, that Voelker was addled 
or semiconscous as a result of internal bodily injuries 

and while in such condition might have slipped or 
tripped and fallen into the canal and drowned. This 
inference does not exclude the theory that the 
decedent received bodily injuries 'while actually 
driving or riding' in his automobile, but does negative 
the thought that bodily injuries were the 'sole' cause 
of loss of his life. 

It is obvious that from the fact the car showed it had 
been damaged, as hereinbefore outlined, the jury 
inferred that Voelker had met with an accident 'while 
actually driving or riding' in his automobile. It is also 
patent tJ1at the jury predicated upon such inference 
the further inference that he received bodi ly injures in 
such accident. Will this court under any 
circumstances sanction such action, which appears to 
violate the general rule that inference may not be 
founded upon inference any more readily than 
presumption may be predicated upon presumption? 
In search of the proper answer to this query we have 
pursued the thought that perhaps there is or should be 
an exception to the rule which prohibits the 
pyramiding of inferences. 

"407 f6J1"7]1"8J It is our considered judgment thar 
when an inference, such as the inference that Voelker 
experienced an accident while driving his automobile 
across Six Mile Bridge, is inescapable, that is to say 

@ 0 1 1 / 0 1 9 

Page 4 

when no contrary reasonable inference may be 
indulged, such inference is elevated for the purpose 
of further inference to the dignity of an established 

fact. We are also convinced that this principle creates 
an exception to which the often-stated rule against 
laying inference upon inference must yield, or 

perhaps it would be more accurate to say that the rule 
itself should never be applied without reference to its 
purpose, which is nothing more nor less than to 
protect litigants from verdicts or judgment based 

upon speculation. We do not believe that the 
'inference upon inference' rule, whose common 
acceptance has been justly and appropriately 
criticized by Professor Wigmore (1 Wigmore on 
Evidence, 3d Ed., Sec. 41,  pp . 434--441), should be 
construed to mean that under no conceivable 
circumstances may one inference be deduced from 
another. We think, however, that such method of 
establishing an ultimate fact should not ordinarily be 
indulged unless the first inference meets a test which 

may be analogized to the criminal rule concerning 
circumstantial evidence, i. e., in the ordinary case, 
only if the prior or basic inference is established to 
the exclusion of any other reasonable theory should 
another be drawn from it. See 1 Wigmore on 
Evidence, Seo. 41,  supra, and New York Life Ins. Co. 
v. McNeely. 52 Ariz. I S L  7 9  P.2d 948, which is 
interestingly similar to the present case on its basic 
facts. 

(2] Although it has not always been admitted by the 
courts, it can no longer be doubted that cases may 
and do exist wherein circumstantial evidence is as 
convincing of an asseverated fact as is testimonial 
evidence. This we believe to be such a case, and we 
hold that the jury would ha.ve been entirely justified 
to have inferred, from its prior inescapable inference 
that Voelker met with an accident, that he received 
bodily injuries 'while actually driving or riding' in his 

automobile. The latter inference however, is not the 
last which must be drawn before appel1ant may be 
said to have proven her right to recover under the 
policies of insurance here involved. 

Appellant is not entitled to a favorable decision 
unless the inference that Voelker received bodily 
injuries 'while actually driving or riding' in his 
automobile is the only reasonable inference which 
may be drawn from the prior inference that Voelker 

met with an accident . In other words, this second 
inference must meet the test of the criminal rule, as 
did the first inference, if it is to be a proper predicate 
for the further inference that 'bodily injuries' were the 
sole cause of loss of Voclker's life. Is this second 
inference one which may be said to exclude all other 
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reasonable theories? We think not. 

Jn view of the fact that no bruises or abrasions were 
found upon Voelker's body, it is equally reasonable to 
assume that he received no bodily injuries and that 
he, as aforementioned, walked around to the edge of 
the canal to appraise this situation, slipped or tripped 
into the waters of the canal and drowned, or that he 
and the person driving the other car involved in the 
accident had an altercation and that such person 
pushed or shoved Voelker, intentionally or 
unintentionally, into the canal, and fled the scene, 
whereupon Voelker met his death by drowning. 

lLQl The theory that Voelker met his death by 
drowning cannot be excluded, for there is no 
evidence upon the question whether water was found 
in his lungs and none which even suggests that 
credence should be given to the supposition that the 
body of a person who meets death by drowning will 
not float until sufficient time has elapsed for 
decomposition to set in. If indeed this supposition be 
more than folk-lore, it is not an open and notorious 
fact of which this Court can take judicial notice. 
There may be other reasonable inferences, which we 
do not at the moment envisage, that may be drawn 
from the inescapable inference that Voelker had an 
accident with another motor vehicle. However, •40s 
if there were but one reasonable inference other than 
that Voelker received bodily injuries in the accident 
the jury would not have been justified in inferring 
that Voelker's internal bodily injuries were the sole 
cause of his death_ 

We are forced to agree with the learned trial judge 
that the circumstantial evidence contained in this 
record is not as conclusive in character as it is 
required to be to justify the jury's verdict in favor of 
appellant. The final judgment in the case of Voelker 
v. Combined Insurance Company of America must 
therefore be affirmed. 

We next turn our attention to che case against the 
Life and Casualty Insurance Company of Tennessee. 
We quote from the policy issued by that company 
upon the life of Edward Voelker, deceased: 'Thls 
policy does not cover "' "' 111 injuries either fatal or 
nonfatal of which there is no visible contusion or 
wound on the exterior of the body of the insured 
caus ing the death * * *'.  

[1 1][1 21 Counsel for appellant contend that this 
po licy should be construed most strictly against the 
insurance company. The above quoted provision of 
nonliability is clear and not ambiguous, and 
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consequently we are not permitted to give any 
construction to it other than that which is evident 
from a reading thereof. Courts are not authorized to 
write a new contract for the parties on the pretext of 
construing the terms thereof wh en the wording 
employed is plain, crystal clear and unambiguous. 
Goldsby v. Gulf Life Ins. Co .. I I 7 Fla. 889, 1 5 8  So. 
502. See also the Mississippi case of J.ackson Steam 
La,undry v. Aetna Casualty & Surety Co .. 1 56 Miss 
649, 126 So_ 478, and Kansas City Lite lnsµraoce Co. 
v. Freeman. 5 Cir .. 1 20 F.2d 1 06. 

1UJ. Since the evidence is uncontroverted that there 
were no visible marks or abrasions on the 'exterior of 
the body' of the deceased, the final judgment in favor 
of appellee must be affirmed. 

The final judgment in each of the cases herein 
considered should be and is hereby----

Affirmed . 

ROBERTS, C. J., DREW, J., and TAYLOR, 
Associate Justice, concur. 

73 So.2d 403 

END OF DOCUMENT 
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c 
District Court of Appeal of Florida, 

Fourth District. 

Blanca GONZALEZ, AppeJJant, 
\I. 

B & B CASH GROCERY STORES, INC., a/k/a U
Save, Appellee , 

No. 96-1419, 

April 30, 1 997. 

Plaintiff brought personal injury action against 
grocery store to recover for injuries she sustained 
when she slipped on wax allegedly applied the night 
before by store's independent contractor. The Circuit 
Court for the Fifteenth Judicial Circuit, Palm Beach 
County, John J. Hoy, J., granted store's motion for 
summary judgment, and plaintiff appealed. The 
District Coun of Appeal, Pariente, J., held that fact 
issues existed as to whether substance that caused 
plaintiff to fall was wax and whether it was wax 
applied by independent contractor the night before. 

Reversed and remanded. 

West Headnotes 
ill Negligence �1670 

n2kl 670 Most Cited Cases 
(Fonnerly 272k134(7)) 

In premises liability case, constructive notice may be 
established by circumstantial evidence, such as 
evidence leading to inference that substance has been 
on floor for sufficient length of time such that 
defendant in exercise of reasonable care should have 
known of condition. 

ill Negligence �1089 
272kl 089 Most Cited Cas� 

(Formerly 272k48) 
Plaintiff in premises liability case had to establish 

defendant's constructive notice of condition since 
plaintiff did not comend that defendant's employees 
created dangerous condition or that defendant had 
actual notice of dangerous condition, but instead 
contended that condition was created by defendant's 
independent contractor. 

ill Judgment €:=:>1so 
228k l &O M ost Cited Cases 

ill Judgment 1£=:;1185(2) 
i2$k 1 85(2) Most Cited Cases 

14! 0 1 3 / 0 1 8  

Page l 

Motions for summary judgment should be cautiously 
granted in negligence actions; moving party bears 
burden to show conclusively the absence of any 
genuine issue of material fact. 
W Judgment €==>1s1 (33) 

228k l 8 1(33) Most Cited Cfk�� 
Genuine issues of material fact existed in premises 

liability action against grocery store as to whether 
substance that caused plaintiff to foll was wax and 
whether it was wax applied by independent 
contractor the night before as plaintiff claimed, 
precluding summary judgment for store. 

ill Judgment c::;.181(2) 
228kl 8 1(2) Most Cited Cases 
Existence of reasonable inferences contrary to those 

asserted by plaintiff should not result in entry of 
summary judgment; rather, it is for jury to determine 
whether a preponderance of the evidence suppons 
inferences suggested by plaintiff 
*298 Mru;k f. Kasperovich of Kasperovich & 

Kasperovich, P.A., Fort Lauderdale, for appellant. 

Michele L Nelson of Paxton, Crow, Bragg, Smith & 
Keyser, P.A., West Palm Beach, for appel lee. 

PARIENTE, Judge. 

Plaintiff, Blanca Gonzalez, appeals a summary 
judgment entered in favor of defendant, B & B Cash 
Grocery Stores, Inc. We reverse, finding that 
defendant did not successfully carry its burden of 
conclusively demonstrating the absence of genuine 
issues of material fact regarding both the identity of 
the substance and defendanfs constructive notice of 
the dangerous condition_ 

Plaintiff slipped and fell on a slippery substance that 
she claims was wax. The night before the incident, 
while the store was closed, an independent contractor 
hired by defendant stripped , waxed and buffed the 
floor. Prior to the store's opening that morning, 
defendant's agents inspected the floors. The trial 
court granted summary judgment after concluding 
that plaintiff would be unable to establish how long 
the wax had been on the floor. Jn its written order, 
the trial court stated that it was just "as possible that 
the wax was on the floor for two minutes, 20 minutes 
or two hours." 
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fllill. At trial, plaintiff will have to prove 
defendant's constructive notice of the dangerous 
condition_ [FN l] See Wal-Mart Sto1'es. Inc. v. King. 
592 So.2d 705 (Fla. 5th DCA 1 99 l), review denied, 
602 So.2_!! 942 <Ffa_ J�; BroQkS v. PhiiliJ2 Watts 
Enrers .. Inc.,  560 So.2d 339 (Fla. I st DCA), review 
denied, 567 So .2d 435 (Fla_ l 990). The lack of direct 
evidence as to the length of time the wax was on the 
floor, however, is not fatal to plaintiffs claim, nor 
does it mandate summary judgment. Constructive 
notice may be established by circumstantial evidence, 
such as "evidence leading to an inference that a 
substance has been on the floor for a sufficient length 
of time" such that a defendant in the exercise of 
reasonable care should have known of the condition. 
Thoma v. Cracker Barrel Old Countrv Store. Inc .. 
649 So,'.?d 277._418 (Fla. 1st UCA I 995); see 
Brooks, 560 So.2d at 34 I .  

FN 1 .  Constructive notice must be 
established because plaintiff does not 

contend that defendant's employees created 
the dangerous condition or that defendant 
had actual notice: of a dangerous condition. 
Neither has plaintiff argued an independent 
basis for holding defendant liable for the 
negligence of its independent contractor_ 
See genera!iy McCall v. Alabama .Bruno'�·. 
Inc .. 64 7 B,o-2d 1 75 <F la_ I st DCA 199.f}. 

ln discussing inferences in circumstantial evidence 
cases, our supreme court in Voelker v, Combjned 
Insurance Co. of America, 73 So.2d 403, 406 
(F la. 1 9  54 ), enunciated these basic principles: 

[I]f the circumstances established by the evidence 
be susceptible of a reasonable inference or 
inferences which would authorize recovery and are 
also capab le of an equally reasonable inference, or 
inferences, contra, a jury question is presented. 
We cannot overemphasize our use of the adjective 
•w299 reasonable' as modifying the noun 'inference'_ 
Of course if none of the inferences on the one hand 
accords with logic and reason or human 
experience, while on the other hand an inference 
which does square with logic and reason or human 
experience is deducible from the evidence, the 
question is not for the jury but is one of law for the 
court. 

ill In tandem with these principles governing 
inferences, we are guided by the e.xiom that motions 
for summary judgment should be cautiously granted 
in negl igence actions. Moore v. Morris, 475 So.2d 
666, 668 (Fla. 1 985); Greenleaf v. Amerada Hess 
Corp . . 626 So.2d 263 <Fla. 4th DCA 1 993); Brooks-
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The moving party bears the burden to "show 
conclusively the absence of any genuine issue of 
material fact" Moore. 415 So-2d at 668; Greenleaf; 
Brooks. Certainly at rhe summary judgment stage of 
the proceedings "the court must draw every possible 
inference in favor of Jhe party against whom a 
summary judgment is sought. " Moqrg. 475 So.2Q...ru 
668 (emphasis supplied); Brooks. [f'N2] Summary 
judgment is nol proper if the evidence is susceptible 
to different reasonable inferences. Voelker: Gonzalez 
v. Tailahassee Med. Ctr., inc., 629 So.2d 945. 946 

(Fla. 1 st DCA 1993). 

FN2. Winn Dixie Sto'f'es, Inc. v. White. 675 
So.2d 702 (Fla. 4th DCA 1 996), and Publix 
Super Market.1-. Inc. v_ Schmidt. 5Q9 ,So.2d 
977 (Fla. 4th DCA 1 987), relied on by 
defendant, were cases decided either by 

directed verdict or after a jury verdict and 
not at the summary judgment stage of the 
proceedings_ See generally Montgomery_ v_ 
Florida Jitney Jungle Srores. 28 1 So.2d 302 
<Fla. 1 973). 

IAf In this case, the record reveals that the substance 
that caused plaintiff to fal l may have been wax, and 
plaintiff's description establishes wax as a likely 
possibility_ If a jury determines, based on the 

evidence presented, that the substance was wax, it 
will not have to engage in sheer speculation to 
determine the length of time that the condition 
existed. Because it is undisputed that the floors were 
waxed the night before the incident, the jury could 
reasonably conclude that the condition existed for at 
least several hours and thus that defendant was 
negligent in not discovering the slippery condition 
through inspection before the store opened in the 

morning. See Gonzalez. 

The fa.ct that there i5 undisputed evidence that the 
floor had been waxed the night before the incident 
distinguishes this case from other cases involving a 
foreign substance where the plaintiff was unable to 
establish by any direct evidence or reasonable 
inference from the evidence either the identity of the 
substance or how long the dangerous condition had 

existed. See, e.g., Food Fair Stores. Inc_ v. Trusell, 
13 I So,2d 7J.Q (Fla. 1261  ); Miller y. Bjg C Trading, 
Inc., 641 So.2d 91 1 (Fla_ 3d DCA), r�iew denied, 
650 So.2d 990 (Fla. 1 994 ); Schaap v. Publix 
SurzermB!.�.Y.. Ifie_, -�79 S9-2d 83 1 (Fla. I st DCA 
1 99 1 ). 

ill Defendant contends that everi if the substance 
were wax, there is no proof that the slippery 
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condition causing plaintiffs fall resulted from the 
waxing of the floors the night before. Defendant 
suggests, as another possibility, that the slippery 
condition could be the result of leakage from one of 
its store's wax products. This possibility, however, 
involves sheer speculation without any basis in the 
record. Even if this were a reasonable inference, the 
existence of reasonable inferences contrary to those 
asserted by plaintiff should not result in the entry of 
summary judgment Thoma. 649 Sq,2d at 279; 
Gonzalez, 629 So.2d at 946; see also Voelkgr, 73 
So.2d 11.t 406. Rather, it would be for a jury to 
determine whether a preponderance of the evidence 
supports the inferences suggested by plaintiff. 
Thoma. 649 So.2d at 279 . 

'None of the inferences raised by plaintiff are at odds 
with logic and reason. The actual identity of the 
substance, and whether defendant had constructive 
notice of its existence, should not have been resolved 
adversely to plaintiff as a matter of law based on the 
current record. 

REVERSED AND REMANDED 

KLEIN and SHAHOQJ]., JJ., concur. 

692 So.2d 297, 22 Fla. L. Weekly 0 1 08 1  

END OF DOCUMENT 
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c 
District Coun of Appeal of Florida, 

First District. 

Carolyn B. STREETER, as Personal Representative 
of the Estate of Eric Byron 

Streeter, deceased, Appellant, 
v. 

Robert E. BONDURANT, M.D., Appellee. 

No. 88-2474. 

June 5, 1 990. 

Widow brought medical malpractice action against 
physician who had inserted endotracheal tube into 
patient who subsequently died, The Circuit Court, 
Escambia County, Nicholas Geeker, J., entered 
summary judgment in favor of physician, and appeal 
was taken. The District Court of Appeal, Smith, J ., 
held that substantial issues of material fact existed as 
to whether physician had inserted endotracheal tube 
into esophagus rather than into trachea, precluding 
summary judgment. 

Reversed and remanded. 

West Headnotes 

Judgment �181(33) 
228k 1 8 1  (33) Most Cited Cases 
Substantial issues of material fact existed as to 

whether doctor negligently placed endotracheal tube 
into patient's esophagus instead of into trachea, 
precluding summary judgment in medical 
malpractice action. 
•729 Richard P. Warfield of Warfield, Crosby & 

Santurrl, P.A., Pensacola, for appellant. 

Danny L Kepner of Shell, Fleming, Davis & Menge, 
Pensacola, for appellee. 

SMITH, Judge. 

Appellant, plaintiff below, seeks reversal of 
�umm�ry jt•r.lgm'1'nt <;'nt...-.. rl in fAvi'lr ,..( t'hP Ap(IP111'1', 
one of the defendants in a medical malpractice 5uit. 
We reverse. 

During the course of his duties a5 an Escambia 
County Deputy Sheriff, appellant's husband was shot 

� 0 1 6 / 0 1 9  
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in the chest, abdomen and buttocks. Emergency · 
surgery "'730 was performed at Baptist Hospital, 
following which Officer Streeter was placed in 
intensive care. An endotracheal tube was inserted 
into the officer's trachea to assist his breathing. At 
some point afterward, the endotracheal tube became 
blocked, and the appellee, a pulmonary specialist, 
was called in to assist. The appeltee replaced the 
tube after a paralytic drug, PaVllion, was administered 
at the instruction of another physician, Dr. Tugwell. 
Unfortunately, the officer subsequently died. The 
next day his body was taken to another hospital 
where an autopsy was performed by Dr. McConnell, 
the pathologist, who found the endotracheal tube in 
the deceased's esophagus, rather than in the trachea. 
It was also established that the bulb at the end of the 
rube was inflated, and that the tube was tied in place 
by a string around the patient's neck. 

In a second amended complaint, appellant sued 
Baptist Hospital, Dr. Tugwell and the appellee. In 
the amended complaint, appellant alleged that the 
appellee negligently performed his professional 
duties in failing to promptly and properly evaluate 
the patient's respiratory distress, to properly diagnose 
the cause of respiratocy distress, and to properly treat 
the distress. Appellant further alleged that the 
appellee was negligent when he incorrectly inserted 
the endotracheal tube into the patient's esophagus 
knowing the patient would be unable to breath 
without a properly inserted tube because of the 
administration of Pavulon. 

The appellee filed a motion for summary judgment 
in which it was argued that no genuine issue of fac� 
existed and, as a matter of law, appellee was entitled 
to a judgment in his favor. More specifically, 
appellee argued that appellant's expert medical 
witness, Dr. Joseph LoCicero, testified during 
deposition that the appellee did not breach the 
standard of medical care, and that the wounded 
officer's condition was "irreversible" by the time the 
endotracheal tube was replaced, so that even if the 
tube was incorrectly inserted, it made no difference. 
fFNll Further, appellee argued that appellant had 
failed to submit any competent evidence of negligent 
care wmcn proximately causea me aeam of omcer 
Streeter. 

PN 1 .  Dr. Bondurant stated in his deposition, 
however, that he could not say that Streeter 
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was or was not beyond help when he 
replaced the endotracheal tube. 

Appellant thereafter tiled the sworn affidavit of Dr. 

LoCicero in which the aftiant explained that at the 
rime of his deposition, he had been asked to assume, 
and had assumed, that the endotracheal tube was 
properly placed, but "[iJf DR. BONDURANT 
inserted the endouacheal tube into the esophagi.is 
instead of into the trachea, that placement into the 
esophagus breached the acceptable standard of care 
required of him under these circumstances." Dr. 
LoCicero's affidavit further st.ated that if the tube 
were improperly placed and remained in the 
esophagus during the resuscitation process, "this 
improper placement would assure his death." 
Appellant also filed the affidavit of Dr. Boysen, who 
opined that ''if' the tube was incorrectly placed in the 
esophagus by Dr. Bondurant, rather than the trachea, 
this would constitute a failure to meet the accepted 
standard of care; and further, that such failure to 
meet the accepted statldard of care caused or 
substantially contributed to the patient's death "due to 
hypoxia due to endotracheal tube obstruction," and 
that the patient's death was preventable by proper 
intervention and by properly meeting the accepted 
standard of care. 

Following a hearing, the trial court granted appellee's 
motion for summary judgment. The trial court st.ated 
in its order that Dr. LoCicero's deposition 
"unequivocally" established his expert opinion that 
Dr. Bondurant did not breach any standard of care. 
The trial court stated further that the subsequently 
filed affidavit was ''belied" by the record and should 
not be considered under the authority of Williams v. 
Dug11an. 1 72  So.2d 844 (Fla. I st DCA I 965). As for 
the affidavit of Dr. Boysen, also submitted by 
appellant, the trial court found that it contained only 
an hypothesis not independently established by other 
facts of record. The trial court *731 found the 
Boysen affidavit insufficient by itself to support a 
claim of negligence in opposition to appeJlee's 
summary judgment motion. 

On appeal, appellant argues that a question of fact 
remains whether the appellee's actions breached the 
standard of care due the deceased officer, and ifthere 
was a breach, whether it at least contributed to the 
officer's death. The appellee responds by asserting 
that appel lant's theory of liability relies upon 
inferences which cannot be lawfully drawn from the 
facts. According to appellee, appellant's theory of 
liability requires one inference-that the tube was in 
the esophagus before death--to be placed on top of 
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another inference-- that the tube was placed and left 
there by the appellee. Such a stacking of inferences 
is not permitted, appe llee maintains, unless the initial 
inference "can be elevated to the dignity of an 
established fact because of the presence of no 
reasonable inference to the contrary," quoting 
Commercial Credit Core- v. Varn, 1 08 So 2d 63 8, 
640 (Fla. l st DCA 1 959). Appellee argues that the 
more reasonable first inference is that the 
endotracheal tube was properly placed but became 
dislodged and migrated into the esophagus after 
death. We are not persuaded that appellee's 
" inference upon inference" argument is dispositive of 
the issues in this case. In fact, appellant relies upon 
only one inference, that is, that because the tube was 

found in the patient's esophagus after death, it is 
reasonably inferable that it was placed by mistake in 
the esophagus by appellee. 

Appellee's reliance upon Voelker v. Combined 
Insurance Comparry of America. 13 So.2d 403 
(Fla. 1 954), Gaidymowicz v. Wirm-Dtxie Stores. lne,., 
3 7 1  So.2d 2 1 2  (Fla. 3d DCA 1 979), Girdley 
Construction Company v. Ohmstede. 465 So.2d 594 
(fla. 1 st DCA 1 985), and &stale lnsuraY!fe 
Comnanv v. Bandiera. 5 1 2  So.2d 1 082 (Fla. 4th DCA 
1 987), review denied, 520 So.2d 583 fFJa. 1 9882, is 
misplaced. None of these cases concern an appeal 
from a summary judgment. Voelker was a 
consolidated appeal from final judgments entered by 
the trial court upon defendant's motion for a directed 
verdict after entry of final judgment based on the 
jury's verdict Gaidymowicz wa.s an appeal of a 
directed verdict in favor of a defendant at the close of 
the plaintiff's case in a negligence action. Girdley 
was an appeal from an order awardiog death benefits 
in a workers' compensation case. Finally, A.I/state 
Insurance Company was an appeal from a jury 
verdict. The case before us differs from each of the 
above-cited eases in one important respect, that is, 
the plaintiff in each of those cases had been given an 
opportunity at trial to prove his case, but was unable 
to do so. A movant against whom summary 
judgment is sought is not requ ired to prove his case at 

that stage of the proceedings. See Chelton "· 
Tallqhassee-Leon County Civic Center A ulhority, 
,525 So.2d 972 (Fla. I st DCA), rev. den., 534 So.2d 
402 {Fla. 1 988). It is well establi5hed that a summary 
judgment should be granted "cautiously, " Qavis v. 
lyal/ & Lyall Veterjnarians, P.A . . 506 So.2d 1 072 
(Fla. 5th DCA), rev. den., 5 1 3  So.2d I 062 (Fla, 1 987), 
and that reasonable inferences should be resolved 
against a movant for summary judgment, MQore v. 
Morris, 475 So.2d 666 {Fie.. I 985), and Wills v. Sears, 
Roebuck and Company, 35 1 So.2d 29 (Fla. 1977). 
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In the case before us, two facts are established by 
direct and undisputed evidence; ( 1 )  that Dr. 
Bondurant placed the second endotracheal tube in the 
patient, and (2) when examined after death, the rube 
was found inserted in the patient's esophagus. There 
is direct cvidence--appe11ee's own testimony-that the 
tube was properly placed in the trachea by appellee, 
and this is supported by observations made by others 
present. This direct evidence, however, is subject to 
a credibility detennination by the trier of fact, since 
the doctor's own self-serving statement must be 
weighed in the light of the inferences which may be 
drawn from the other facts, including the direct 
evidence (fact No. (2) above), which tends to refute 
the evidence of proper placement. It is true, as 
appellee urges, that there is additional circumstantial 
evidence tending to support Dr. Bondurant's 
statement as to proper placement, such as the 
observation of lung movement *732 by another 
physician during open chest heart massage, (FN2] 
and other opinion evidence indicating no improper 
placement of the tube. It must be observed that the 
explanation offered by appellee as to how the tube 
became lodged in the patient's esophagus, assuming it 
was properly placed in the trachea in the first 
instance, relies entirely on circumstantial evidence. 
Appellee argues that it is reasonably inferable that the 
tube became dislodged from the trachea and 
reinserted itself into the esophagus during 
manipulation of the patient while administering CPR, 
or possibly after death when the deceased was being 
transported to another hospital for an autopsy. These 
explanations do not offer any conclusive answer to 
the question, however, since they establish mere 
"possibilities" of how the tube became misplaced. 
Opposed to these "possibiliti es" is the direct evidence 
that the tube was still tied in place with a string 
around the patient's neck at the time of the autopsy, 

and that the bulb at the end of the tube was still 
inflated. Moreover, it is apparent thac the likelihood 
of the tube becoming dislodged from the trachea and 
insening itself into the esophagus, under any given 
set of circumstances, is itself a question uniquely 
within the knowledge and experience of medical 
experts. Yet, we find an absence of conclusive 
expen testimony one way or the other on this issue in 
the record before us. 

FN2. Even this is not conclusive, however, 
for as several doctors observed, it is pos::iible 
to see lung movement indicating ventilation 
even when the tube is placed in the 
esophagus. 
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It appears, therefore, that the circumstances 
established by appellant's evidence are susceptible of 
a reasonable inference supporting the claim of 
negligence, and the circumstances are also 
susceptible of reasonable inferences which refute the 
claim. In this situation, a jury issue is presented, as 
explained in Voelkgr. 73 So.2d at 406: 

[l]f the circumstances established by the evidence 
be susceptible of a reasonable inference or 
inferences which would authorize recovery and are 
also capable of an equally reasonable inference, or 
inferences, contra, ajwy question is presented. 

We are not unmindful of the further admonition in 
Voelker, that if none of the inferences on one side 
''accords with logic and reason or human experience, "  
while on the other hand ''an inference which does 
square with logic and reason or human experience" is 
deducible from the evidence, the question is not for 
the jury "but is one of htw for the court." Id. at 406. 
Although we concede a close question is presented in 
the case before us, we find that the trial court abused 
its discretion in granting summary judgment. 

The trial court below erred in concluding, on the 
authority of Williams v. Duggan, supra, and Elison 
v,. Goodman, 395 So.2d 1 20 1  (Fla. 3 d  DCA 1 98 1), 
that Dr. LoCicero's affidavit could not be considered. 
These cases reaffirm the rule established in Ellison v. 
Ander.mn. 74 So2d 680 (Fla. 1954), that a party is not 
pennitted to repudiate a previously asserted position 
simply to avert summary judgment. In Williams, the 
plaintiff in e. ton action had testified in deposition 
that the e�ension ladder on which he was descending 
got caught by the wind, forcing him to fall. At trial, 
the plaintiff testified mat he fell because the ladder 
was defective, or because a fellow employee had 
fai led to hold the ladder steady as he descended. 
The plaintiff was unable to explain the conflicting 
testimony at trial. Citing the rule estab lished in 
Ellison v. Anderson, supra, the Williams court 
affirmed the directed verdict entered in the 
defendant's favor. In Elison v. Goodman, supra, 
cross-claimants for damages for construction defects 
at a new home stated during depo:;;ition that they were 
on notice of the defects four years before suit was 
filed. Summary judgment was granted, since the 
cross-claim was barred by the governing statute of 
limitations based upon the admission of notice of the 
defects. Cross-claimants filed an affidavit 
contrad icting the deposition testimony concerning the 
date of discovery of the defects so as to bring the 
action within the statute of limitations. Citing the 
rule of Ellison v. Ander.son, supra, however, the 
Elison v. Goodman court aftirmed the "'733 summary 
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judgment. In the instant case, Dr. LoCicero's 
deposition testimony and his affidavit are not in 
direct contradiction; thus; the rule of Ellison v. 
Anderson has no application. 

Our review convinces us that in rendering summary 
judgment the trial court necessarily engaged in a 
weighing of the evidence in order to arrive at a 
conclusion as to how and when the endotracheal tube 
became placed in the patient's esophagus rather than 
in the trachea. This issue, as well as the additional 
fuctuaJ issue as to the cause of death, are proper for 
resolution only at trial, at which time the court may 
appropdately weigh and consider all the evidence and 
reasonable inferences therefrom in deciding whether 

the evidence is sufficient to submit the case to the 
jury. 

Accordingly, the summary judgment is REVERSED 
and the cause is REMANDED for further 
proceedings. 

MINER, J., and THOMPSON, FORD L. (Retired), 
Associate Judge, concur. 

563 So.2d 729, 1 5  Fla. L. Weekly 01515  

END O F  DOCUMENT 
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#230580/mep IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT1 IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiffs, 

vs. 

MORGAN STANLEY & co.) INC. 
Defendant. 

CASE NO: 2003 CA 005045 Al 

NOTICE OF FILING PLEADING UNDER SEAL 

COLEMAN (PARENT) HOLDINGS INC. hereby gives notice of the filing of 

COLEMAN (PARENT) HOLDINGS INC.'S Notice of Filing and Intent to Rely Upon the 

Deposition Testimony and Expert Report of Michael J, Gilfillan in Opposition to Defendant's 

Motion for Swnmary Judgment, Filed under Seal on this date. 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been �ished by 

-7�- Zl1A-Fax and Federal Express to all counsel on the attached Ii this l da of -- __ .. ·, 

2005. 

AROI.: 
Bar No.: J 69440 

cy Denney Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5815 
Attorneys for Plaintiffs 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Notice Of Filing Pleading Under Seal 
Case No.: 2003 CA 005045 AI 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg1 Huber, Hansen 
Todd & Evans, P .L.L.C. 
Sumner Square 
1615 M. Street, N. W. #400 
Washington, DC 20036-3206 

COUNSEL LIST 

2 

141002/002 

16div-010234



01/20/2005 1 5:38 FAX @001/014 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC .• 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., JNC .• 

Defendant 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT} HOLDINGS JNC.'S 

RESPONSE IN OPPOSITION TO MORGAN ST AN LEV'S 
MOTION TO STRIKE CPH'S RESPONSE TO MORGAN STANLEY'S PROPOSED 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Morgan Stanley has moved to strike CPH's 246-page response to Morgan Stanley's 

proposed findings of fact and conclusions of law on the ground that Morgan Stanley received the 

response a couple of hours after 5:00 p.m. on January 10, even though Morgan Stanley has not 

been prejudiced whatsoever by the slight delay in CPH's seivice of its response. Indeed, in 

seeking this extraordinarily Draconian relief, Morgan Stanley ignores the following facts: 

First, because of difficulties associated with the facsimile transmission of the document, 

CPH provided Morgan Stanley with the response as a PDF file by e-mail at approximately 7:00 

p.m. on January 10. See Ex. A. 

Second. CPH went to extraordinary lengths to ensure that Morgan Stanley had all 

documents associated with CPH's response on January 10. Indeed, with respect to the eight-

volume appendix supporting the response, CPH spent more than $600 on a special courier 

service in Chicago to ensure that all three of the law firms representing Morgan Stanley (in 

Florida and in D.C.) had copies of the appendix before the close of business on January 10 -

and, in fact, all three law firms had the appendix before 5 :00 p.m. Eastern Time. That is in 

contrast to the usual custom in this case of providing voluminous appendices by overnight mail, 

For example, when Morgan Stanley served its summary judgment motion on December 10, 

16div-010235
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Morgan Stanley sem its supporting appendix by Federal Express, with the result being that CPH 

did not receive the appendix until December 13 (a mere 10 days before CPH's summary 

judgment response was due on December 23). 

Third, in complaining about the short delay in the service of the response, Morgan 

Stanley ignores that it repeatedly has served pleadings late. For example; 

• On April 9, 2004, Morgan Stanley faxed a motion for a protective order 
concerning personnel evaluations at 7:06 p.m. See Ex. B. 

• On June 14, 2004, Morgan Stanley served its Tbird Set of Requests for Admission 
at 7:25 p.m. See Ex. C 

• On April 14, 2004, Morgan Stanley served its Opposition to CPH's Motion To 
Compel Answers To Deposition Questions at 5 :38 p.m. See Ex. 0. 

• On April 14, 2004, Morgan Stanley served its Opposition to Coleman (Parent) 
Holding Inc.'s Motion To Compel Answers To Interrogatories at 5:44 p.m. See 
Ex.E. 

• On April 14, 2004, Morgan Stanley served its Opposition to Coleman (Parent) 
Holding Inc. 's Motion To Compel Consent to Third Party Production of 
Responsive Emails at 6:15 p.m. See Ex. F. 

• On April 14, 2004, Morgan Stanley served its Opposition to Coleman (Parent) 
Holding Inc. •s Motion To Compel Supplementation of Privilege Log and Other 
Relief at 6:05 p.m. See Ex. G. 

• On June 16, 2004, Morgan Stanley served its Answers and Objections to Coleman 
(Parent) Holding Inc. •s Interrogatories at 6:03 p.m. See Ex. H. 

More recently, on the last day to setve written discovery requests (October 26, 2004), Morgan 

Stanley served its Fourth Set of Requests for Admission at 9:28 p,m. See Ex. I. Theoretically, 

CPH could have refused to answer those requests as having been served after the close of 

discovery, but CPH nevertheless answered the requests. Thus, given its own late filings, Morgan 

Stanley is in no position to complain about receiving CPH's response a couple: of hours after 

5:00 p.m. 
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In sum, given CPH1s extraordinary good-faith efforts to effectuate sen-ice of its response 

by the January IO deadline set by this Court, and given that Morgan Stanley received the 

response only two hours after the close of business and was not prejudiced by that short delay, 

Morgan Stanley's motion to srrike is both technical and baseless and should therefore be denied. 

Dated! January j,j12005 

Jerold S. Solovy 
Ronald L. Marrner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(3 J 2) 222-9350 

#1200298 

Respectfully submitted. 

COLEMAN (PARENT) HOLDINGS INC. 

By: � ne; SAttOmeYS 
John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
-,i;--

Fax and Federal Express to all counsel on the attached list on this J..() day of 

.jf(U � 2005. 

Florida Bar No.: 169440 
Searcy Denney Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd & Evans, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

@005/014 

COUNSEL LIST 
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Park, Julie H 

From: Connell. Deirdre E 
Sent: Monday, January 10, 2005 7:00 PM 

To: thamas_clare@dc.kirkland.com; lanno, Joseph; 'rbeynon@khhte.com' 

Subject: CPH v. MS 

@006/014 

Counsel: We have been attempting to fax you CPH's response to Morgan Stanley's proposed findings of fact and 
conclusions of law. Given the uncertainty of whether those faxes will go through suc:oossfully, I also attach an 
electronic version. 

Deirdre E. Connell 
JENNr;:R & BLOCt<. LLC 
One I BM Plaza 
Chicago, Illinois 60611 
312/923-2661 (voice) 
312/840-7661 (facsimile) 
dconnell@jenner.com 

This email may contain privileged and confidential information that is proteoted by applicable state and federal laws. 
If you receive this communication In error, please Immediately notify me and delete the original message. 

EXHIBIT 

I A 

1/16/2005 
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0"1CSll200.& 19:08 PU KIRKµ!\'l)_i_ELLIS LLP 
-- -· -·-· ..--.------ -- .. -.. 

COLE.M4N (P.AJmN'I) HOLDINGS. INC., 
PJaintiff(s), 

'Y5. 

MORGAN STANLEY &. CO., INC., 
Defe:ndant(s). 

��--��------------------' 

IN THE FIFTHBNTH JUDICIAL ClllCUIT 
ll'l' AND FOR. PALM BEACH COUNTY. 
FLOR.IDA 

CASE NO: CA 03-SMS AI 

CASE NO: CA 03-5165 AI 
MOR.GAN STANLEY SENIOR :FUNDING, IMC., 

Plaintift{s), 

MACANI>'IGWS &. FOR.BES HOLDINGS, me., 
Defmdant(s). 

���--���------�--�--=' 
MOTION FQ'R. PRODC'I]Yt ORDER. REGARDING J]Jl!; 
JlSE OF CONJJDENTIAL QRSO,NNEL EV.t\LUA110NS 

Defendant Morgan Stanley &. Ca. Incmpara!ed and Plaintiff Morgan Stanley 

Senior funding. Inc, (collt:::aively "Morgan Stauley") respect!ally move this Coutt for entry of a 

Protective Order co:ocemins the use or � hi,gbly seminw employee evaluation materials 

produced by Morpn SWlley pWS'U41nt to 1he Cou:rt•s March ts, 2004 Order. In. sU,PpQrt of ju 

Motion. Morgan Stanley states as follows: 

1. 04 M.ch 15, 2004, the CoUrt enleted an Oidcrreq\liri.q Morean Stanley 

to prod� certain lUghly sensitive pmonuanee evaluations for .certain of its wployecs. 

Specifically, tbri March IS Ord.er requires MOJEan Stanley to produce. for employees who 

worked on the 1997-98 Sunbcmn.-rdated �ganents: �'(a) All references (positi� or negative) 

to WOd! pe:rfonncd by the employee OD Sunbeam-related cosagements[;) (b) All ie!craiccs 

�007/014 

laJ oos 

(positi'le or negad�) to the employee's perform� inf� gmcnr.ionW (c:) All ref'en:n�------• 
EXHIBIT 

j 8 
P.05 

16div-010241



01/20/2005 15:42 FAX 141008/014 

---����!�� ·---· ---· --- KlRBJ..\.�ibLll.J,LP � l.>081017 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN .AND FOR. PALM BEACH COUNTY, 
FLOllIDA 

COLEMAN (PAREN'I) HOLDINGS, JNC., 
Plaintiff(s)� 

vs. 

MORGAN STANLEY & CO., lNC., 
Defendant(s). 

-----�----------------�------:' 

CASE 'NO: CA 03-504� Af. 

CASE NO: CA 03-St(;S Al 
MORGAN STANLEY SENIOP..FUNDJNG, INC., 

Plaintitl{s), 

vs. 

MACANDREWS 8' FOJ(BES HOWINOS1 INC., 
Dcfeadant(s). 

MORGAN Sl'ANLEY &. g>. �L .. �D'S THIRD §El" 
OF REQUESTS FOB ADMJSSION 

. ' 

Pursuant to Florida Rule of Civil Ptocedure 1.370, Defend.ant Morgan Stanley & 

Co. lncmporated cc·Morgan Stanley) submits this third set of requests for adtnission ta Plaintiff' 

Coleinan (P&1ent) Holdings, Inc:. C-CPHj. The specific requests arc preceded by Instnlc:Uons 

and Definitions wbich shall govern the specific requests. Morgan Stanley requests that Plaintiff' 
. 

answer. under oath, tho folJowihg tequests for admission in �ance with the Florlda R.ulos of 

Civil Procedure, or within such shorter periad as 111&y bc:i agreed b� counsel, and submit them in 

writing t.o coun.sel !or Morgan Stanley at �e offii:;e:s Qf Kirkland & BUls LLP, 655 Fiftci:nth 

Street, NW, Suit� L200, WB5hington., DC 20005. 

EXHIBIT 

1 c 

P.09 
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04/14/2004 17:44 FAX 561 655 7388 CARLTON FIELDS WPS Ill 034/097 

COLEMAN (PARBNT) HOLDINGS, INC., 
Plaintift 

vs. 

MOROAN STANLEY & CO., INC., 
Defendant. 

lN THB FIF"I1!BNTH RJDICIAL 
CIRCUIT JN ANO FOR PALM BEACH 
COUNTY, FLORIDA 

CASB NO: CA 03-S04S AI 

. . 

CASE NO: CA03-S1G5 Al 
MORGAN STANLEY SBNIOR FUNDING, INC .• 

Plaintiff, 
vs. 

MACANDREWS & FORBES HOIDJNGS, INC., 
Defendant. 

MORGAN STANLEY'S OPPosmoN TO COLEMAN (PARENI) BOLDING INC. 'S 
MQTIQNTO COMPEL ANSWERS TO INDBROGATORIES 

Morgan Stanley &. Co. b'lcotporated's and Morgan Stanley Senior Futtding, lnc/E 

("Morgan Stanley'') rcspWSet to CPH's intmogatorles Mly complied with Florida Rules 

CPH1s molion to compel .should be dmied became: (1) Morpn Stanley already llDSWcred tht: 

requests in conformance with its discovery obligations: (2) CPH'5 motion is nothing more thar 

an imJX'nniBSJ.ole attempt to force Morgan Stanley to upd.atG its discovery respomcs - a burdcr 

that the Florida rules do not require and CPH itself has comistcntly rajectcd; and (3) CPH't 

motion improperly scseks to have the Court reform CPH'a vague diacovery :requests. 

l. Moqan si1nltY•• Rupoosa Are Complete Alld Fully Satisfied More•• 
Stanley1111 Obllpdou Under The Dorida. Rnlet. 

Consistent with the Florida Rules of Civil Pmcedure, Morgan Stanley resPonded tf 

CPH's imenogatories in good faith and to the best of its ability. Before providmg the response: 

EXHIBIT 

I 
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IN THE Pn:TBBNTH JUDICIAL CIR.Cur: 
IN AND POR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
P1aintiff, 

VI, 

MORGAN STANLEY It CO., INC., 
Defcndsnt. 

MORGAN STANLBY SBNJOR FUNDING, INC., 
Plaintiff, 

vs. 

MACANDREWS & PORBES HOIDINOS, me., 
Defendam. 

--������������----' 

CASE NO! CA 03-�04S Al 

CASB NO! CA 03·Sl65 Al 

MORGAN STANLEY'S OPPOSITION TO COLEMAN (JIARENT) 
HOLDINGS INC.'S MOTION TO COMPEL CONSENT TO 

THIRD PilTY PRODUCTION OFBISPPNSIVE l(..MAiy 

The Court should not compel MotSan StaDley &: Co. Jsworporatcd and Morgan Stanley 

Senior Funding, Inc. C�organ Stanley") to consent .to an improper and overbrold subpoena 

issued by Coleman (Pcent) Holdinp. Inc, (11CPH") to a tbird pany, Bloomberg Inc. 

('�loomberg''). The aubpOena requests: 

All docummts concerning emails or electronic messages of [36] 
Morgan Stanley or MSSF mnployees. 

(Mar. 4, 2004 SubpoeIJa Dlsccs TeC\lm, Rcq. 1 (Bx. A).) CPH'1 remarkable request for the 

production of � 1tn,i. Hnoll messase sent or ree$ivcd by thirty-six Morgan Stanley 

emplo� 011er 11 sevM--¥1lttr :µl"lod and N1Jl(ll'dk# of S11bjt1et mfltl•r is overbroad, unduly 

burdensome. and cantravene11 the Florida Rules governing disoovcey. Morgan Stanley's ?efusal 

to consent to the production was complutely justified. 
EXHIBIT 

f 
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lN THB FIFTEENTH nmtCIAL CIRCUr 
IN AND FOR.PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC� 
PlalJ"Jti ff, 

vs. 

MORGAN STANLEY & CO., INC •• 

DefendanL 

CASE NO� CA 03·504S Al 

CASENO! CA03-516SAI 
MOROAN STANLEY SENIOll .FUNDING, INC., 

Pla.intitt 
Vi, 

MACANDREWS & roRBES HOLDINGS. INC •• 

Dc:fendmt. 
--------------------------�----' 

MORGAN STANLEY'S RESPONSE AND OPPOsmoN TO COLEMAN 
(PARENT) HOLDINGS INC.'S MOTION TO COMPEL SlJl'PLEMENTATION 

OF PBIVJLEGE LOG AND OTHER RELIEF 

ColemBll. (Parent) Holdings Inc.•a (11CPH") motion to oompel .tho aupplememtation o · 

Morgan Stanley & Co. lncoip0rated.'s and Morgan Stanley Senior Funding, Inc. 's ('"Morgu 

Stanlcy'1 privilege log i1 without merit. As CPH i1 well awam, the vast rnqjority of the privllegt 

log entries relate io two types of documents: (1) dooumenm created by consultants hjred b: 

Morgan Stanley coumel to assist counsel mi Morgan Stanley with the preparation for and th1 

conduct of litigatiolli and (2) documcntl from the files of Morgan StaDley in·house counsel ir 

their capacity es legal coWlSGl- some with baridwritten notes of c:ounael - that bear no mdicatior 

that they were ciroulated boyond Morgan Stanley. These documents are clearly shielded frotT 

ptOduotion by the work product doctrine and/or the attomey-climt privilege. CPH"s motior 

should bo denied. 
EXHIBIT 

I G 
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16108 2004 18:03 PAX 1S818S08022 lil<>03/019 --·- ---

COLEMAN (PARENT) HOLDINGS. INC., 
Plaintiff. 

vs. 

MORGAN STANLBY & CO., INC., 
Defendant. 

-------�-��-------�""""' 

MORGAN STANLEY SE.NIOR FUNDING, INC., 
Plaintllt 

vs. 

MACANDREWS & FORBES HOLDINGS. INC., 
Defendant. 

IN THE FIFTBENTH RJDlCIAL CIRCUIT 
IN AND JlORPALMBEACH COUNTY. 
FLORIDA 

CASE NO: CA 03 .. 5045 Al 

CASE NO; CA 03-S16S Al 

MORGAN STANLEY'S ANSWERS ANJ) OBJECTIONS 
TO COLEMAN (PARENTI HOLDING INC,'S INTEIU«>GATORIES 

Defendant Morgan Stamey & Co. Jncorponted ("MS & Co.'') and PJ.ailltitf 

Morgan Stanley Senior Fimding, Inc. ('MSSP") (collectively 'Morpn Stanley'.,, by its 

attorneys. and pUIBusnt to Florida. Rules of Civil Procedure 1.280 and 1.340, provides the 

following answers and objections to Colc:m.an (Parent) Holcfuig& Inc. 's r'CP.H'') Interrogatories 

dated March 19, 2004. 

GENERAL OBJECTIONS 

t. Morgm Stanleiy objects to the Intenogatories to the extent that they seek 

information pro=ted from disclosure by the attorney-client prl�sgc, chc attamey-work-product 

doctrine, the COll"IMon interest doctrine, or any othm" applicable comtitutio� statutory or 

co:nunon law privilege, doctrin.a, immunity or rulo. 
EXHIBIT 

1 
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IN THE FIFl'BENI'H ruDICIAL CIRCUIT 
'IN AND FOR PALM BBACH COUNTY, 
PLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff, 

CASE NO: CA 03.5045 Al 
"S• 

MORGAN STANLEY & CO., INC., 
Defendant 

I 
' .. 

MORGAN STANLEY & CO INCORPORATED'S 
FOURTH HT OF IU!i01JE, FO:RIADMISSION 

Pursuant to Plorida Rule of Ci\1il fu;Cclure 1 b10, Defend.ant Morpn Stanley & 

Co. Inc;:orpora.ted ("Morpn Stanleyn) submits this fourth set of requests for admission to PJsintiff 

Coleman (Parent) Holdhtgs, Inc. ('"CPH"). The specific reqm1b are _prea:dcd by lmtNctiOWi 

arul Definitions which shall govern the specific requests. Morgan Stanley requests that Plaintiff 

answer, under oath, die following request& for admission in a.ccordmlce with die Florida ltules of 

Civil Procedutc, or withiJJ 5lJdl shorter period as may be agreed by collmlel. and submit them in 

writing to couusel for Morgan. Stanley at the ofticci8 of Kirkland & Ellis LLP, 6SS Fifteenth 

Stre� NW. Suite 1200, Washington, DC 2000s. 

INSTRUCTIONS 
J. The co.anectivcs uan.d" and "OE" aball he QOnstrued either disjunctlvely or 

I 
conj'IIllCtively ll5 nCCCSS&lY to bring 'Within the scope of the cliscovery teQ.uest all responses that 

I 
! 

might otherwise be construed to be outside of its SQOpe.; 

2. 

3. 

I 
The use of the singular fomi of any "'°1 includes the plural awl vice vcna. 

I ' 

If you cannot adnnt or deny a request tor admission after making a reasonable 
l 

inqqiry and the in.formation known or tadily attainablrzi by CPH is Insufficient to enable CPH to 
I ' 

I EXHIBIT 

I I l 
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CARLTON FIELDS, P.A. 

ESPBRANTE 
222 LAKEVIEW AVENUE, SillTE 1400 

WEST PALM BEACH, FLORIDA 33401-6149 

Date: January 20, 2005 

To; Jack Scarola 

Jerold Solovy/Michael Brody 

Thomas Clare 

Rebecca Beynon/Mark Hansen 

From: Joyce Dillard, CLA 

Client/Matter No.: 47877/14092 

ATIORNEYS AT LAW 

MAILJNG ADDRESS 
P.O. BOX 150, WEST PALM BEACH, FL 33402-0150 

TBL (561) 659-7070 FAX (561) 659-7368 

FAX COVER SHEET 

I Phone Number I Fax Number 

(561) 686-6300 (561) 684-5816/ 

(312) 222-9350 (312) 840-7711 

(202) 879-�993 (202) 879-5200 

(202) 326-7900 (202) 326-7999 

(561) 659-7070 (561) 659-7368 

Employee No.: 

Total Number of Pae:es Beine: 'l'ransmitted, lncludin2 Cover Sheet: 7 

Message: 
To follow please find a copy of Morgan Stanley's Notice of Filing Pleading Under Seal and 
Notice of Filing and Intent to Rely Upon the Deposition Transcript of Michael J. Wagner. 

�001/007 

Dorigim1l to follow Vilt Regular Mail D OrigintJJ will Not be Sent CJ Original will foUow via Overnight Courier 

······••••***••••·········*······················*························�····························· 

The infonnation contained in this facsimile message is 11ttomey privilcgQ<I artd confidential info!1mltiM intencled only for the use of the individual or 

entity named above. If the reader of this message is not the imended recipient, you are here'oy notified tlle.t ony disscminetiOtl, distribution or copy of 
tllis communication i2l strictly prolu'bitecl. If you have: i=cived this conmwnicatioo in error, plca5e immcdia1cly notify ua by telephone (if Ions 
distance, please Cllll cotlccl) and rellIITI !he original message to u.s nt the above address via. the U.S. Postel SCTVicc. Thank you. 

·········································�······························································ 

IF THERE ARE ANY PROBLEMS OR COMPLICATIONS. PLEASE NOTIFY US IMMEDIATELY AT: 
(561) 659-7070 

TELECOF'IER OPERATOR: ----------------------------

WPB#S66762.3 CARLTON FIELOS, P.A. 

TAMPA ORL\NDO TALLAHASSEE WEST PALM BEACH ST. PETERSBURG MIAMI 

16div-010248
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COLEMAN (PARENT) HOLDThTGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Defendant. Morgan Stanley & Co. Incorporated, by and through its undersigned counsel, 

hereby gives notice that it has filed a copy of the original January 13, 2005 deposition transcript 

ofMjchael J. Wagner under seal. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished� 
all counsel of record on the attached service list by facsimile and Federal Express on this .dt:f:::
day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A Clare 
Zhonette M. Brown 

KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimj)e: (202) 879-5200 

Mark C. Hansen 
James M. Webster, ill 
Rebecca A. Beynon 
KELLOGG, HUBER, et al. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

WPB#S71261.24 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Pahn Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile; (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY: �� 
JOShJAnno:Jr: 
Florida Bar No. 655351 

Counsel for Morgan Stanley & Co. Incorporated 

16div-010249
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach., FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#.'!71261.24 

CARLTON FIELDS WPB � 003/007 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan StaJJ.ley v. Mac.Andrews, Case No: CA 03r5045 

Notice of Filing Under Seal 

SERVICE LIST 

2 

16div-010250
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IN THE CIRCUIT COURT OF THE 15TH 
JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

· Plaintiff, 

V. 

MORGAN STANLEY & CO., INC., 

Defendant. 

CASE NO: CA 03-5045 AI 

CONFIDENTIAL - FILED UNDER SEAL 

Morgan Stanley & Co. Incorporated's Notice of Filing January 13, 2005 confidential 

deposition transcript of Michael J. Wagner. 

TIDS ENVELOPE CONTAINS MATERIAL SUBJECT TO A 
PROTECTIVE ORDER ENTERED IN THIS ACTION. IT IS NOT TO BE 

OPENED NOR THE CONTENTS THEREOF DISPLAYED, IU�VEALED, 
OR MADE PUBLIC, EXCEPT BY WRITTEN ORDER OF THE COURT 

CONFIDENTIAL - FILED UNDER SEAL 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#S71259.24 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone! (561) 659-7070 
Facsimile! (561) 659-7368 

BY:��fa 
iOSHIANNo, JR. I 
Florida Bar No: 655351 

16div-010251
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IN THE FIFTEENTH ruDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

VS. 

MORGAN STANLEY & CO. INC. 

Defendant. 

MORGAN STANLEY'S NOTICE OF FILING AND INTENT TO RELY UPON THE 

DEPOSITION TRANSCRIPT OF MICHAEL J. WAGNER IN SUPPORT OF ITS 

MOTION FOR SUMMARY JUDGl\fENT 

Defendant, Morgan Stanley & Co. Incorporated (Morgan Stanley), by and through its 

undersigned counsel, hereby gives notice of filjng and intent to rely upon the deposition 

transcript of Michael J. Warner, taken January 13, 2005, in support of jts Motion for Summary 

Judgment. 

wPB#58B667.1 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

t({.. 
all counsel of record on the attached service list by facsimile and Federal Express on this Ob ...,___ 

day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington. D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FIGEL, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel/or 
Morgan Stanley & Co. Incorporated 

wPB#588667. l 

CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 

BY:��4 
JOShi3nDo, Jr. ( 
Florida Bar No. 655351 

16div-010253
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza. Suite 400 
Chicago, IL 60611 

Lorie M. Gleim 
GREENBERG TRAURIG, PA 
777 South Flagler Drive 
Suite 300 East 
West Palm Beach, Florida 33401 

WPS#SB8667. l 

CARLTON FIELDS WPB 141007 /007 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

I 
-------------� 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER AND NOTICE OF HEARING 

This cause having come before the Court, it is 

ORDERED AND ADJUDGED that hearing on CPH's Motion to Deem Certain 

Documents Admissible and for Sanctions Due to Morgan Stanley's Disregard of Court 

Order is hereby set for 

January 26, 2005, at 9:30 a.m. 

at the West Palm Beach Courthouse, Room 1lA,205 N Di ie Hwy, WPB, FL. 

DONE AND ORDERED in West Palm Beac alm Beach County, Florida this d },__ 
day of January, 2005. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

ELIZABETH T. MAASS 
Circuit Court Judge 

16div-010255



John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, Il 60611 

Rebecca Beynon, Esq. 
Sumner Square 
1615 M Street, NW, Suite 400 
Washington, DC 20036 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SPANISH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 
derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 
Administrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 
33401, telefono ( 561) 355-4380, dentro de los dos (2) proximos dias habiles despues de recibir esta [describa la 
notificacion]; si tiene incapacidad de oir 6 hablar llame al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki lnfim, ki bezwen ninp6t akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 
kout6'w anyin, pou yo ba'w kek sevis. Tanpri kontakte ko6dinate ADA ya nan Biro AdministratifTribinal nan cite 
Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 
teiefonn-nan se (561) 355-4380, reie de (2) jou de le ou resevwa [ notis sa-a]; si ou hebe ou byen soud rele 
1-800-955-8771. 

FRENCH 

Si vous etes infirme, et en besoin de n'importe accommodation pour pouvoir participer a ces procedures, vous pouvez 
gratuitement recevoir, certains services. S 'il-vous-plait contactez le coordinateur du Bureau Administratif du Tribunal 
de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 
telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 
appelez 1-800-955-8771. 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

I 
-------------� 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER AND NOTICE OF HEARING 

This cause having come before the Court, it is 

ORDERED AND ADJUDGED that hearing on CPH's Motion to Deem Certain 

Documents Admissible and for Sanctions Due to Morgan Stanley's Disregard of Court 

Order is hereby set for 

January 26, 2005, at 9:30 a.m. 

at the West Palm Beach Courthouse, Room 1lA,205 N Di ie Hwy, WPB, FL. 

DONE AND ORDERED in West Palm Beac alm Beach County, Florida this d },__ 
day of January, 2005. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

ELIZABETH T. MAASS 
Circuit Court Judge 
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John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, Il 60611 

Rebecca Beynon, Esq. 
Sumner Square 
1615 M Street, NW, Suite 400 
Washington, DC 20036 

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SPANISH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 
derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 
Administrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 
33401, telefono ( 561) 355-4380, dentro de los dos (2) proximos dias habiles despues de recibir esta [describa la 
notificacion]; si tiene incapacidad de oir 6 hablar llame al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki lnfim, ki bezwen ninp6t akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 
kout6'w anyin, pou yo ba'w kek sevis. Tanpri kontakte ko6dinate ADA ya nan Biro AdministratifTribinal nan cite 
Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 
teiefonn-nan se (561) 355-4380, reie de (2) jou de le ou resevwa [ notis sa-a]; si ou hebe ou byen soud rele 
1-800-955-8771. 

FRENCH 

Si vous etes infirme, et en besoin de n'importe accommodation pour pouvoir participer a ces procedures, vous pouvez 
gratuitement recevoir, certains services. S 'il-vous-plait contactez le coordinateur du Bureau Administratif du Tribunal 
de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 
telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 
appelez 1-800-955-8771. 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON MORGAN STANLEY'S MOTION IN LIMINE NO. 8 TO ESTABLISH 

PROCEDURE FOR USE OF DEPOSITIONS AT TRIAL 

THIS CAUSE came before the Court January 21, 2005 on Morgan Stanley's Motion in 

Liminc No. 8 to Establish Procedure for Use of Depositions at Trial, with bo.th counsel present. 

Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that, at trial, those counter-designations which constitute 

either cross-examination or fairness designations shall be read to the jury when the testimony's 

proponent originally offers the deposition testimony. Any other designations shall be offered 

during the proponent's case. 

DONE AND ORDERED in West Palm Beach, Pal each County, Florida this 2_lday 

of January, 2005. 

copies furnished: 

Joseph Ianno, Jr., Esq . 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

ELIZABETH T. MAASS 

Circuit Court Judge 
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Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, II 60611 

Rebecca Beynon, Esq. 

Sumner Square 

1615 M Street, NW, Suite 400 

Washington, DC 20036 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON MORGAN STANLEY & CO. INCORPORATED'S MOTION TO 

EXTEND TIME TO DEPOSE DONALD UZZI 

THIS CAUSE came before the Court January 21, 2005 on Morgan Stanley & Co. 

Incorporated's Motion to Extend Time to Depose Donald Uzzi, with both counsel present. 

Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Morgan Stanley & Co. Incorporated's Motion to 

Extend Time to Depose Donald Uzzi is Granted, in part. Defendant shall have until 

February 4, 2005 to complete Mr. Uzzi's deposition, without prejudice to Plaintiffs right to 

object to the use of the deposition at trial on the basis of undue prejudice, surprise, or any 

other evidentiary basis. 

DONE AND ORDERED in West Palm Bea , aim Beach County, Florida this 9'\ 

day of January, 2005. 

copies furnished: 
Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 
Washington DC 20005 

ELIZABETH T. MAASS 
Circuit Court Judge 
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John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 
Chicago, II 60611 

Rebecca Beynon, Esq. 
Sumner Square 
1615 M Street, NW, Suite 400 
Washington, DC 20036 
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Sherry, Bridget E . 

. From: Thomas Clare [tclare@kirkland.com] 

�nt: Sunday, January 23, 2005 3:13 PM 

To: #MS-Coleman - K&E 

Subject: Fw: Uzzi order 

20050121 Order Re Extension Of Time To Depose Uzzi 

*********************************************************** 

The information contained in this communication is 

confidential, may be attorney-client privileged, may 

constitute inside information, and is intended only for 

the use of the addressee. It is the property of 

Kirkland & Ellis LLP or Kirkland & Ellis International LLP. 

Unauthorized use, disclosure or copying of this 

communication or any part thereof is strictly prohibited 

and may be unlawful. If you have received this 

communication in error, please notify us immediately by 

return e-mail or by e-mail to postmaster@kirkland.com, and 

destroy this communication and all copies thereof, 

including all attachments. 
*********************************************************** 

0112512005 

Page 1of1 
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COL EMAN ( P ARENT) HOLDI N G S  I NC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO. INC. 

Defendant. 

I N  THE FIFTEENTH JUDICIAL CIRCUIT 
I N  A ND F OR P ALM BEACH COUNTY, 
FLORI DA 

CASE N O: CA 03-5045 AI 

NOTICE OF CHANGE OF FIRM NAME 

The name of the firm of Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C., counsel to 

Morgan Stanley in the above-captioned matter, has changed. Effective January 1, 2005, the 

name of the firm is Kellogg, Huber, Hansen, Todd, Evans & Figel, P.L.L.C. The firm's address, 

telephone number, and facsimile number will remain the same. 
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Coleman v. Morgan Stanley 
Case No: 03-CA-005045 AI 

Notice of Change of Firm Name of Counsel 
Page 2 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on this 25th 

day of January, 2005. 

Thomas 0. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 6 18349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15111 Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FIGEL, P.L.L.C. 

Sumner Square 
16 15 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel.for 

Morgan Stanley & Co. Incorporated 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 3340 1 
Telephone: ( 56 1) 659-7070 
Facsimile: ( 56 1) 659-7368 
E-mail: j ianno@carltonfields.com 

BY: 

I 
,,,.- 1 

: . /'//I ;. ·( I L/ / //II ' 
, - I 

/ i-� c .· ,;' ' I / b /,,/ 
> Nseph Iarl�o, ,ir. 

Vlorida Bar �(65535 1 
I / 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2 139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 606 1 1  

Lorie M. Gleim 
GREENBERG TRAURIG, PA 

777 South Flagler Drive 
Suite 300 East 
West Palm Beach, Florida 3340 I 

SERVICE LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC. , 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC. , 
Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION FOR ADVERSE 

INFERENCE INSTRUCTION DUE TO MORGAN STANLEY'S 

DESTRUCTION OF E-MAILS AND MORGAN STANLEY'S 

NONCOMPLIANCE WITH THE COURT'S APRIL 16, 2004 AGREED ORDER 

Coleman (Parent) Holdings Inc. ("CPH") respectfully requests that the Court instruct the 

jury that it can draw an adverse inference from the destruction of e-mails and other electronic 

documents by Morgan Stanley & Co. , Inc. ("Morgan Stanley") and from Morgan Stanley's 

noncompliance with this Court's April 16, 2004 Agreed Order entered in response to CPH's 

Motion to Compel Concerning E-mails and Other Electronic Documents. Ex. A. Morgan 

Stanley was required by that Order to produce, by May 14, 2004, all of the responsive e-mails 

that survived Morgan Stanley's general destruction of e-mails in 1999. But Morgan Stanley 

recently has disclosed that it has failed to produce all of those e-mail::;, and further, has revealed 

that it still has backup tapes that have not even been searched - despite the fact that trial is only 

three weeks away. Accordingly, because of Morgan Stanley's non-compliance with this Court's 

Order, CPH requests that the Court instruct the jury that it can infer that the contents of the 

missing e-mails would be harmful to Morgan Stanley's defense in this case. 

1. As this Court is aware, since the beginning of this litigation, CPH has been 

seeking e-mails and other materials that are relevant to the issues in this litigation. Morgan 
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Stanley's document custodian testified that by no later than February 1999, he had gathered files 

and documents in anticipation of the Sunbeam litigation. Ex. B, Plotnick Dep. at 46. At that 

time, Morgan Stanley also kept backup tapes of all e-mails from the previous 12 months (see id. 

at 64-66), so e-mails dating back to at least February 1998 should have been gathered. But 

instead, Morgan Stanley destroyed most or all of the 1998 e-mails concerning Sunbeam, 

producing only a small handful of e-mails in response to CPH's document requests. 

2. Morgan Stanley's destruction of 1998 e-mails was improper for two reasons. 

First, throughout the relevant period, Morgan Stanley anticipated Sunbeam-related litigation -

indeed, Morgan Stanley has invoked work-product immunity for documents dated as early as 

March 25, 1998. See Ex. C, Privilege Log at 58. Second, SEC regulations required Morgan 

Stanley to retain e-mails in a readily accessible fashion for at least two years. See 17 C.F.R. 

§ 240. l 7a-4 (1997). Morgan Stanley's violation of those regulations led the SEC to impose a 

$1.65 million fine against Morgan Stanley. See Ex. D, SEC Orders, Findings, and Penalties at 2, 

5. 

3. A long process by which CPH sought to have Morgan Stanley find and restore its 

lost e-mails began in October 2003, when CPH filed a motion to compel, which led to the entry 

of the Agreed Order at issue in this motion. Ex. A. The April 16, 2004 Agreed Order required 

Morgan Stanley to (1) search the oldest full e-mail backups for the Morgan Stanley employees 

involved in the Sunbeam transaction, {2) review e-mails dated from February 15, 1998 through 

April 15, 1998 and e-mails containing specified search te1ms such as "Sunbeam" and "Coleman" 

regardless of their date, (3) produce by May 14, 2004 all non-privileged e-mails responsive to 

CPH's document requests, ( 4) give CPH a privilege log, and (5) also provide CPH a certificate 

confim1ing compliance with the foregoing requirements. 

2 
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4. On May 14, 2004, Morgan Stanley produced about 1,300 pages of e-mails 

pursuant to the Agreed Order, but provided no privilege log or certificate of compliance. See Ex. 

F. After repeated inquiries by CPH (see Ex. G & Ex. H), on June 23, 2004, Morgan Stanley 

finally produced a privilege log and a certificate. See Ex. I.1 

5. On November 17, 2004, more than six months after the May 14, 2004 deadline 

for producing e-mails in response to the Agreed Order, Morgan Stanley sent CPH a letter 

revealing that its June 23 certificate of compliance was incorrect. See Ex. 0. The letter stated 

(id.): 

Morgan Stanley has discovered additional e-mail backup tapes since our e-mail 
production in May 2004. The data on some of [the] newly discovered tapes has 
been restored and, to ensure continued compliance with the agreed order, we have 
re-run the searches described in the order. Some responsive e-mails have been 
located as a result of that process. We will produce the responsive documents to 
you as soon as the production is finalized. 

The letter also foreshadowed further delays: "Some of the backup tapes are still being restored. 

To ensure continued compliance with the agreed order, we intend to re-run the searches. again 

when the restoration process is complete and will produce any responsive documents that result." 

Id. 

6. On November 19, 2004, Morgan Stanley produced some of the new e-mails, but 

no privilege log. After a follow-up inquiry by CPH (see Ex. P), on December 17, 2004, Morgan 

The Court entered a second Agreed Order on April 16 covering e-mails in the possession 
of Bloomberg, Inc., a third party vendor, because several Morgan Stanley employees had used 
Bloomberg e-mail accounts while working on the Sunbeam transaction. See Ex. E. That Order 
required Morgan Stanley to produce Bloomberg e-mails within 25 days of Morgan Stanley's 
receipt of them from Bloomberg. Id. at 2. On July 9, 2004, Morgan Stanley produced about 20 
pages of Bloomberg e-mails. See Ex. J. After an inquiry by CPH (see Ex. K), on July 19, 2004, 
Morgan Stanley produced a certificate of compliance, which covered some but not all of the 
paragraphs in the Agreed Order relating to Bloomberg. See Ex. L. On July 29, 2004, Morgan 
Stanley produced a certificate covering the remaining aspects of the Bloomberg Agreed Order 
(Ex. M), and on August 2, 2004, Morgan Stanley informed CPH that no documents had been 
withheld from the Bloomberg production on the basis of privilege. See Ex. N. 

3 
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Stanley produced a privilege log and advised CPH that "[n]o additional responsive e-mails have 

been located since our November production." Ex. Q. But Morgan Stanley refused to answer 

CPH's questions about whether Morgan Stanley had restored all the backup tapes as promised in 

its November 17 letter and about why the tapes had only recently been located. Ex. Q. 

7. On December 30, 2004, CPH sent Morgan Stanley a letter seeking confirmation 

that all e-mail backup tapes had been reviewed and that all responsive e-mails had been 

produced, and if not, asking when the review would be completed. Ex. R. On January 11, 2005, 

Morgan Stanley infom1ed CPH that the "restoration of e-mail backup tapes is ongoing. 

Restoration of the next set of backup tapes is estimated to be completed at the end of January. 

We intend to re-run the searches described in the agreed order at that time." Ex. S. 

8. On January 19, 2005, CPH wrote asking Morgan Stanley to explain the 

circumstances under which Morgan Stanley located the recently discovered backup tapes and to 

disclose when the tapes were located. Ex. T. CPH also asked Morgan Stanley to explain why 

the next set of backup tapes could not be restored sooner. Id. 

9. On January 21, Morgan Stanley sent CPH a letter that failed to answer CPH's 

questions. Ex. U. Instead, Morgan Stanley described its efforts to restore the backup tapes as 

"ongoing;" informed CPH that "there is no way for Morgan Stanley to know or accurately 

predict the type or time period of data that might be recovered;" and stated that "Morgan Stanley 

cannot accurately estimate when all of the tapes will be restored or whether any recoverable data 

will be found on the remaining tapes." Id. Ominously, the letter closed by noting that, "when 

the agreed-upon searches are run again," they "will include approximately one terabyte of 

additional data." Id. One terabyte equals 1 million megabytes, or about 405,000,000,000,000 

pages of data. 

4 
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10. More than eight months after the deadline for producing e-mails, and only three 

weeks before trial, Morgan Stanley has yet to comply with this Court's April 16, 2004 Agreed 

Order. Nor has it disclosed when it plans to comply. Morgan Stanley's disregard of the letter 

and the spirit of the April 16 Order should not be tolerated. 

Wherefore, CPH requests that the Court instruct the jury that Morgan Stanley's 

destruction of e-mails and other electronic documents and Morgan Stanley's noncompliance with 

the April 16, 2004 Agreed Order can give rise to an adverse inference that the contents of the 

missing e-mails would be ham1ful to Morgan Stanley's defense in this case. See Amlan, Inc. v. 

Detroit Diesel Corp., 651 So. 2d 701, 703 (Fla. 4th DCA 1995) ("in cases in which the 

misconduct alleged is the destruction or unexplained disappearance of crucial evidence ... an 

instruction may be given concerning the inference that the withheld or missing evidence would 

be unfavorable to the party failing to produce the evidence"); see also Martino v. Wal-Mart 

Stores, Inc., 835 So. 2d 1251, 1257 (Fla. 4th DCA 2003) (concluding that adverse inference 

argument should be permitted "where potentially self-damaging evidence is in the possession of 

a party and that party either loses or destroys the evidence"); see also Palmas y Bambu, S.A. v. 

E.I. Dupont de Nemours & Co., 881 So. 2d 565, 581-83 (Fla. 3d DCA 2004) (allowing counsel 

to argue that the jury should draw an adverse inference from the defendant's destruction of 

evidence); Jordan ex rel. Shealey v. Masters, 821 So. 2d 342, 346-48 (Fla. 4th DCA 2002) 

("Lawyers are entitled to argue adverse inferences from the evidence as part of their closing 

") arguments. . 

5 
16div-010271



Dated: January 26, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

#24222 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC . 

By: 
.,,-�-� -�---�---- -·----� ·-----,._-'"·---- ·-·� ·-� ,,,'J 

, ... ---"--· � ____ ,.. 
��������?"--�--+-����� 

One of Its Attorneys/ 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
( 561) 686-6300 

6 
16div-010272



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

·71Jlr--
Fax and Federal Express to all counsel on the attached list on this __,_f-U/ __ day of 

Qit,j,1, . , 2005. 
u 

JOHN SCAROLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W. , Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd, Evans & Figel, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

COUNSEL LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDfNGS, fNC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

CASE NO. CA 03-5045 AI 

I 
--------------- CASE NO. CA 03-5165 AI 
MORGAN STANLEY SENIOR FUNDlNG, INC., 

Pla intiffts), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant( s ). 

AGREED ORDER O� COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO 
�OMPEL CONCERNING E-MAILS AND OTHER ELECTRONIC DOCUMENTS 

THIS CAUSE having come to be considered upon Coleman (Parent) Holdings, Inc. 's 

("CPH") motion to compel concerning e-mails and other electronic documents, the parties 

having reached agreement, it is hereby 

ORDERED and ADJUDGED: 

1. Morgan Stanley & Co., Inc. and Morgan Stanley Senior Funding, Inc. 

(collectively, "Morgan Stanley") will search the oldest full backup that exists for e-mail of each 
!I 

of the Morgan Stanley employees or former employees identified in Response Nos. l, 2, 3, and 5 

of MS & Co.'s Responses to CPH's First Set oflnterrogatoties and Response Nos. l, 4, 5, and 6 

of MSSF' s Responses to Defendants' First Set ofinterrogatories. 

2. Morgan Stanley shall provide to its a ttorneys for responsiveness and privilege 

review all e-mail that (a) is dated from February 15, 1998 through April 15, 1998, and/or (b), 
without regard to date, contains any of the following terms: 

I 
EXHIBIT 
A 
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AA 
Andersen 
Anderson 
Bornstein 
Camper 
Coleman 
Colman 
Comfort Letter 
Dunlap 
Early Buy 
Fannin 
Goudis 
Grill 
Harlow 
Kersh 
Laser 
MacAndrews 
MAFCO 
Maher 
Nesbitt 
Pearlman 
Perelman 
Perlman 
Press Release 
Scott 
soc 
Sunbeam 
Synergies 
Uzzi 

The tenn search shall be neither case-sensitive nor whole word sensitive. 

3. Non-privileged e-mails responsive to any CPH or MAFCO document request will 
' 

be produced by May 14, 2004. 
'i 

4. Any materials withheld on privilege grounds shall be listed on a privilege log in 

accordance with this Court's previous orders. 

5. An authorized Morgan Stanley representative will certify compliance with 

Paragraphs l through 4 of this Order, and will identify the date of the backup utilized for each 

employee or former employee for whom email is being produced. 

2 
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6. This Order is without prejudice to CPH's right to seek restoration and production 

of certain electronic documents and also is without prejudice to Morgan Stanley's right to seek 

restoration and production of e-mail. 

7. Each side shall bear its own costs. 

DONE AND ORDERED at West Palm Beach �lorida, this __ day of April, 

�l>-4M 2004. 

copies furnished to: 

Joseph lanno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, Esq. 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 

1070345 v2 

' 'j 

3 
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2 IN THE CIRCUIT COURT OF THE 

3 FIFTE ENTH JUDI CIAL CIRCUIT 

4 IN AN D FOR PAL M BEACH COUTY, FLORI DA 

5 

6 -------------------------x 

7 COLE MAN (PARENT) HOLDINGS, INC. 

8 Plaintiff, 

9 vs. 

10 M ORGAN STANLEY & CO, INC., 

11 Defendant. 

12 -----------------------x 

13 

14 

15 

16 

September 9, 2003 

9:30 a.m. 

17 VIDE OTA PE D DE P O SITI ON OF 

18 J O HN H. PLOTN!CK 

19 

20 

21 

22 

23 

24 R eported by: David Henry 

25 Job Number: 152427 

EXHIBIT 

i f> 
16div-010278



46 

Plotnick 

2 material? 

3 MR. CLARE: Object, calls for 

4 speculation, since the three-year period has 

5 not yet elapsed from when the policy went in 

6 effect per the witness' testimony. So if 

7 you know going forward, you can address it. 

8 A. I don't think v.e've gotten there 

9 yeL 

10 Q. When the policy went into effect, I 

11 think you said it was January, 2001? 

12 A. I believe so. 

13 Q. Did the company have back up of 

14 e-mail from January, 1998? 

15 A. I don't believe so. 

16 Q. What was the most recent backup of 

17 e-mail that the company had when the new 

18 policy went Into effect in January, 2001? 

19 A. I'm not positive. 

20 Q. Do you have any idea? 

21 A. I believe prior to January 1, 2001, 

22 e-mail was saved for a year afterwards and 

23 then the tapes may have been rewritten. 

24 Q. When, as a general matter, when 

25 litigation is instituted, how does M organ 
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Plotnick 

2 A Correct. 

3 Q. When were Morgan Stanley first 

4 notified of Sunbeam-related litigation? 

5 A. I don't know precisely. 

6 Q. Do you have any general idea? 

7 A. 1998 or 1999. 

8 Q. When did you personally become 

9 involved in Sunbeam-related litigation? 

10 A. 1998 or 1999. 

11 Q. Did any legal assistant at Morgan 

12 Stanley precede you in working on 

13 Sunbeam-related litigation? 

14 A. No. 

15 Q. At any point were Morgan Stanley 

16 employees directed to preserve any materials 

17 they may have relating to Sunbeam? 

18 A. I recall identifying the people who 

19 were involved In the Sunbeam transaction, and 

20 I directed them to send me -- I collected 

21 everything, so they didn't retain it, they 

22 sent it to me, all their files. 

23 Q. And w hen did you do that? 

24 A. 1998 or 1999. 

25 Q. Do you have any idea within that 
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Plotnick 

2 two-year frame more specifically when that 

3 might have occurred? 

4 A. I'm sure, I'm pretty sure that at 

5 least in February of 1999, I called all the 

6 bankers. 

7 Q. Was a firm-wide preservation notice 

8 ever circulated directing Morgan Stanley 

9 employees to preserve materials relating to 

10 Sunbeam? 

11 A. I'm not aware of it. We called the 

12 individual bankers and other professionals who 

13 were involved in S unbeam transactions 

14 directly. 

15 Q. Okay. And I believe you just 

16 testified that as of February of 99, that had 

17 been completed? 

18 A. I called the investment bankers I'm 

19 pretty sure in February of 99, at least by 

20 February of 99. I may have called them 

21 earlier. 

22 a. Okay. HOIN shortly after hearing of 

23 Sunbeam litigation did you make !rose phone 

24 calls? 

25 A. I don't know if there was 
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Plotnick 

2 litigation back then. I was directed by my 

3 colleagues to start collecting the files. But 

4 I'm not aware of when I was aware of 

5 litigation. I was aware of a Sunbeam matter, 

6 but I don't think we ....ere a party. 

7 Q. And then in response to your phone 

8 calls to the bankers, did you receive any 

9 materials relating to Sunbeam? 

10 A. Yes, I did. 

11 Q. How much? 

12 MR. CLARE: Which time period? 

13 Q. Your initial calls, which were 

14 completed at the latest I think February, 99. 

15 A. How voluminous were the documents 

16 directly from the bankers? 

17 Q. Yes. 

18 A. I don't recall, because in addition 

19 I collected documents from the central files 

20 area, so I don't recall. 

21 Q. The origin of --

22 A. The origin, whether they came 

23 directly from the bankers or the central file 

24 area. 

25 Q. Now, there have been several 
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Deutsche Bank Securities, Inc., et al.: Admin. Proc. Rel. No. 34-46937 I December 3, 2002 Page 1 of 5 

EXHIBIT 

UNITED STATES OF AMERICA 
BEFORE THE 
SECURITIES AND EXCHANGE COMMISSION 

SECURITIES EXCHANGE ACT OF 1934 
RELEASE NO. 46937 / DECEMBER 3, 2002 

ADMINISTRATIVE PROCEEDING 
FILE NO. 3-10957 

In The Matter Of 

DEUTSCHE BANK SECURITIES, INC., 
GOLDMAN, SACHS & CO., 
MORGAN STANLEY & CO. INCORPORATED, 
SALOMON SMITH BARNEY INC., and 
U.S. BANCORP PIPER JAFFRAY INC., 

Respondents. 

I. 

ORDER INSTITUTING 
PROCEEDINGS PURSUANT 
TO SECTION 15(b)(4) AND 
SECTION 21C OF THE 
SECURITIES EXCHANGE ACT 
OF 1934, MAKING 
FINDINGS AND IMPOSING 
CEASE-AND-DESIST 
ORDERS, PENALTIES, AND 
OTHER RELIEF 

The Securities and Exchange Commission ("Commission") deems it 
appropriate and in the public interest that public administrative proceedings 
pursuant to Section 15(b)(4) and Section 21C of the Securities Exchange 
Act of 1934 ("Exchange Act"), be and hereby are instituted against 
Deutsche Bank Securities, Inc., Goldman, Sachs & Co. , Morgan Stanley & 
Co. Incorporated, Salomon Smith Barney Inc., and U. S. Bancorp Piper 
Jaffray Inc. (collectively, "Respondents"). 

II. 

In anticipation of the institution of these proceedings, the Respondents 
have each submitted Offers of Settlement ("Offers") to the Commission, 
which the Commission has determined to accept. Solely for the purpose of 
these proceedings, and any other proceedings brought by or on behalf of 
the Commission or to which the Commission is a party, the Respondents, 
without admitting or denying the findings herein, except as to the 
Commission's jurisdiction over them and over the subject matter of these 
proceedings, consent to the entry of this Order Instituting Proceedings 
Pursuant to Section 1S(b)(4) and Section 21C of the Securities Exchange 
Act of 1934, Making Findings and Imposing Cease-and-Desist Orders, 
Penalties, And Other Relief ("Order"). 
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Accordingly, it is ordered that proceedings pursuant to Exchange Act 
Section 15(b)(4) and Section 21C be, and hereby are, instituted. 

III. 

On the basis of this Order and the Respondents' Offers, the Commission 
finds that: 

A. RESPONDENTS 

Deutsche Bank Securities, Inc., is a Delaware corporation with its 
principal place of business in New York, New York. Deutsche Bank is a 
broker-dealer registered with the Commission pursuant to Section lS(b) of 
the Exchange Act and is a member of NASO and the New York Stock 
Exchange. Deutsche Bank engages in a nationwide securities business. 

Goldman, Sachs & Co. Is a New York limited partnership with its principal 
place of business in New York, New York. Goldman Sachs is a broker-dealer 
registered with the Commission pursuant to Section lS(b) of the Exchange 
Act, and is a member of NASO and the New York Stock Exchange. Goldman 
Sachs engages In a nationwide securities business. 

Morgan Stanley & Co. I ncorporated is a Delaware corporation with Its 
principal place of business in New York, New York. Morgan Stanley is a 
broker-dealer registered with the Commission pursuant to Section lS(b) of 
the Exchange Act, and is a member of NASO and the New York Stock 
Exchange. Morgan Stanley engages in a nationwide securities business. 

Salomon Smith Barney Inc. is a New York corporation with its principal 
place of business in New York, New York. Salomon Smith Barney is a 
broker-dealer registered with the Commission pursuant to Section lS(b) of 
the Exchange Act, and is a member of NASO and the New York Stock 
Exchange. Salomon Smith Barney engages in a nationwide securities 
business. 

U.S. Bancorp Piper Jaffray Inc. is a Delaware corporation with its 
principal place of business in Minneapolis, Minnesota. U.S. Bancorp Piper 
Jaffray is a broker-dealer registered with the Commission pursuant to 
Section 15(b) of the Exchange Act, and is a member of NASO and the New 
York Stock Exchange. U.S. Bancorp Piper Jaffray engages in a nationwide 
securities business. 

B. SUMMARY 

This action concerns Respondents' violations of the record-keeping 
requirements of Section 17(a) of the Exchange Act and Rule 17a-4 
thereunder during the period from 1999 to at least 2001 (the " relevant 
period"). During all or part of the relevant period, each Respondent failed to 
preser\le for three years, and/or to preserve in an accessible place for two 
years, electronic mail communications (induding inter-office memoranda 
and communications) received and sent by its agents and employees that 
related to its business as a member of an exchange, broker or dealer. Each 
Respondent lacked adequate systems or procedures for the preservation of 
electronic mail communications. 
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C. FACTS 

The facts specific to these proceedings are set forth below: 

1. The employees of each Respondent used electronic mail 
communications in part to conduct the Respondent's business as a 
broker1 dealer and member of an exchange. 

2. Respondents failed to preserve copies of electronic mail 
communications for three years1 and/or maintain electronic mail 
communications for the first two years in an accessible place. 
Respondents did not have adequate systems or procedures in place 
during all or part of the relevant period to retain and/or make 
accessible electronic mail communications. Each Respondent's failure 
to preserve electronic mail communications and/or to maintain them 
in an accessible place was discovered during investigations being 
conducted jointly and separately by the Commission1 the New York 
Stock Exchange, and NASD. The deficiencies in Respondents' systems 
and procedures for the preservation of electronic mail 
communications preexisted these investigations. 

3. Some Respondents backed up electronic mail communications on 
tape or other media that Respondents represent was part of a 
process designed as a disaster recovery or business continuity 
measure, or for another business purpose. While some Respondents 
relied on these backups to preserve electronic mail communications 
during the relevant period, Respondents had inadequate systems or 
procedures to ensure the retention of such back-ups for three years 
and/or to maintain such data in a readily accessible manner for two 
years. These Respondents discarded, or recycled and overwrote their 
back-up tapes and other media, often a year or less after back-up 
occurred. In those instances in which Respondents did retain 
electronic mail communications, those electronic mail 
communications were often stored in an unorganized fashion on 
backup tapes, other media, or on the hard drives of computers used 
by individual employees of Respondents. Before the filing of these 
proceedings, one or more Respondents took steps to develop new 
database systems for the retention of electronic mail 
communications. 

4. While some Respondents relied upon employees to preserve copies of 
their electronic mail communications on the hard drives of their 
individual personal computers or elsewhere, and many e-mails were 
preserved, there were inadequate systems or procedures to ensure 
that employees did so for the requisite record-keeping period. In 
some instances, hard drives of computers were erased when 
individuals left the employment of the Respondent. 

D. LEGAL DISCUSSION 

Section 17(a)(l) of the Exchange Act provides that each member of a 
national securities exchange, broker, or dealer " shall make and keep for 
prescribed periods such records, furnish copies thereof, and make and 
disseminate such reports as the Commission, by rule, prescribes as 
necessary or appropriate in the public interest, for the protection of 
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investors, or otherwise in furtherance of the purposes of this title." 

The Commission has emphasized the importance of the records required by 
the rules as "the basic source documents" of a broker-dealer. Statement 
Regarding the Maintenance of Current Books and Records by Brokers and 
Dealers, 4 SEC Docket 195 (April 6, 1974}. The record keeping rules are "a 
keystone of the surveillance of broker and dealers by [Commission] staff 
and by the securities industry's self-regulatory bodies." Edward J. Mawod & 
Co., 46 S.E.C. 865, 873 n.39 (1977) (citation omitted), aff'd sub nom. 

Mawod & Co. v. SEC, 591 F.2d 588 (lath Cir. 1979). 

Pursuant to its authority under Section 17(a)(l) of the Exchange Act, the 
Commission promulgated Rule 17a-4. Rule 17a-4(b)(4) in turn requires 
each Respondent to "preserve for a period of not less than 3 years, the first 
two years in an accessible place .... [o]riginals of all communications 
received and copies of all communications sent by such member, broker or 
dealer (including Inter-office memoranda and communications) relating to 
his business as such." Rule 17a-4 is not by its terms limited to physical 
documents. The Commission has stated that internal electronic mail 
communications relating to a broker-dealer's ''business as such" fall within 
the purview of Rule 17a-4 and that, for the purposes of Rule 17a-4, "the 
content of the electronic communication is determinative" as to whether 
that communication is required to be retained and accessible. Reporting 
Requirements for Brokers or Dealers under the Securities Exchange Act of 
1934, Rel. No. 34-38245 (Feb. 5, 1997). 

Based on the foregoing and Respondents' Offers of Settlement, the 
Commission finds that with respect to electronic mail communications 
during the relevant period, each Respondent willfully violated Section 17(a) 
of the Exchange Act and Rule 17a-4 promulgated thereunder by failing to 
preserve electronic mail communications for three years, and/or by failing 
to preserve electronic mail communications for the first two years in an 
accessible place.1 

IV. 

Each Respondent has undertaken to review its procedures regarding the 
preservation of electronic mail communications for compliance with the 
federal securfries laws and regulations, and the rules of NASD and New 
York Stock Exchange. Within 90 days of the issuance of this Order, unless 
otherwise extended by the staff of the Commission for good cause shown, 
each Respondent undertakes and agrees to inform the Commission in 
writing that it has completed its review and that it has established systems 
and procedures reasonably designed to achieve compliance with those laws, 
regulations, and rules concerning the preservation of electronic mail 
communications. 

v. 

In view of the foregoing, the Commission deems it appropriate and in the 
public interest to impose the sanctions specified in Respondents' Offers. 

ACCORDINGLY, IT IS HEREBY ORDERED: 
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A. Respondents, and each of them, pursuant to Section 21C of the 
Exchange Act, cease and desist from committing or causing any 
violations and any future violations of Section 17(a) of the Exchange 
Act and Rule 17a-4 promulgated thereunder. 

8. Respondents, and each of them, are censured pursuant to Section 15 
(b)(4) of the Exchange Act. 

C. Each Respondent shall, within ten days of the entry of this Order, pay 
the amount of $1,650, 000, for a total of $8,250,000 by all named 
Respondents. Each Respondent shall make payment as follows: (i) 
pursuant to Section 15(b)(4) and Section 218 of the Exchange Act, 
Respondent shall pay a civil monetary penalty of $550,000 to the 
United States Treasury; (ii) pursuant to Respondent's agreement with 
NASO in related proceedings, Respondent shall pay a fine in the 
amount of $550,000 to NASD; and (iii) pursuant to Respondent's 
agreement with the New York Stock Exchange in related proceedings, 
Respondent shall pay a fine in the amount of $550,000 to the New 
York Stock Exchange. Such payment to the U.S. Treasury shall be: 
(A) made by United States postal money order, certified check, bank 
cashier's check or bank money order; (8) made payable to the 
Securities and Exchange Commission; (C) hand-delivered or mailed 
to the Office of Financial Management, Securities and Exchange 
Commission, Operations Center1 6432 General Green Way, Stop 0-3, 
Alexandria, VA 22312; and (D) submitted under cover letter that 
identifies the payer as a Respondent in these proceedings, the file 
number of these proceedings, a copy of which cover letter and money 
order or check shall be sent to Antonia Chion, Associate Director, 
Division of Enforcement, Securities and Exchange Commission, 450 
5th Street N.W. , Washington, D.C. 20549-0801. 

D. Each Respondent shall comply with the undertaking contained in 
Section IV., above. 

By the Commission. 

Jonathan G. Katz 
Secretary 

l "Willfully" as used in this Order means intentionally committing the act which 
constitutes the violation. See Wonsover v. SEC, 205 F.3d 408, 414 (D.C. Cir. 
2000); Tager v. SEC, 344 F.2d 5, 8 (2d Cir. 1965). There is no requirement 
that the actor also be aware that he is violating one of the Rules or Acts. 

http://www.sec.gov/litigation/admin/34-4693 7. htm 
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COLEMAN (PARENT) HOLDINGS, INC., 
P!aintiff{s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

���������������----'' 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff{s), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 Al 

CASE NO. CA 03-5165 AI 

�����--����--����---' 
AGREED ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO 

COMPEL CONSENT TO THIRD-PARTY PRODUCTION OF RESPONSIVE E-MAILS 

THIS CAUSE having come to be considered upon Coleman (Parent) Holdings, Inc.'s 

("CPH") motion to compel consent to thini·party production of responsive e-mails, the parties 

having reached agreement, it is hereby 

ORDERED and ADJUDGED: 

I. · Morgan Stanley & Co., Inc. and Morgan Stanley Senior Funding, Inc. 

(collectively, "Morgan Stanley") will obtain from Bloomberg, Inc., all e-mail, including any e

mail that can be restored from bdclc\lp, of each of the Morgan Stanley employees or fonner 

employees identified in Response Nos. l, 2, 3, and 5 of MS & Co.'s Responses to CPH's First 

Set of Interrogatories and Response Nos. l, 4, 5, and 6 of MSSF's Responses to Defendants' 

First Set of Interrogatories. Herein, that set of e-mails sha ll be called "Bloomberg e·mail." 

Morgan Stanley will advise counsel for CPH of the volume of Bloomberg e-mail provided by 

Bloomberg. 

EXHIBIT 

I E 
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2. Morgan Stanley attorneys shall review for responsiveness and privilege all 

Bloomberg e-mail that (a) is dated from February 15, 1998 through April 15, 1998, and/or {b) 

without regard to date, contains any of the following terms: 

AA 
Andersen 
Anderson 
Bornstein 
Camper 
Coleman 
Colman 
Comfort Letter 
Dunlap 
Early Buy 
Fannin 
Goudis 
Grill 
Harlow 
Kersh 
Laser 
MacAndrews 
MAPCO 
Maher 
Nesbitt 
Pearlman 
Perelman 
Perlman 
Press Release 
Scott 
soc 
Sunbeam 
Synergies 
Uzzi 

The term search shall be neither case-sensitive nor whole word sensitive. 

3. }left fJRirilcgcd Bloomberg e-mails responsive to any CPH or MAFCO document 
�Q"UTIU> fKKU14'TCA.Y JwO NO.:a-•P.\vtc.SCQ() •·""'"-C WU.(. Oi: 

request will beRroduced \).)'He)' 14, 2094. w1Ti.i1u U CIA)';S o&r � Sr�...,,,� RUNT OF �i' 
e�.NAU..:S. 

4. Any materials withheld on privilege grounds shall be listed on a privilege log in 

accordance with this Court's previous orders. 

2 
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S. An authorized Morgan Stanley representative will certify compliance with 

Paragraphs I through 4 of this Order. 

6. Each side shall bear its own costs. 

DONE AND ORDERED at West Palm Beach Coun orida, this l U 'day of April, 

2004. 

copies furnished to: 

Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, Esq. 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 

10710�4 vi 

3 

ELIZABETH T. MAASS 
Circuit Court Judge 

. . ----·- . - --···· -----------·-·-· ·--· ·-- . --- . .  
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05114/04 18: 59 FAX."'"---- KIRKLAND & ELLIS LLP 1410021002 - .·--: 

Kathryn R. DeBoni 
l'o Call Writer Directly: 

(202) !l'TS-5078 
kclcl:>ord@ldt'ld:md.com 

By Federal Express 

Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 60611�7603 

KIRKLAND &. ELLIS LLP 
A.l'lb Al'TIL!,o\lEll PM?N.tP;SHll'S 

655 Flfteentl1 Streat, N.W. 
Washinglon, O.C. 2.0005 

202 879-5000 

www.klrkl<tnd.com 

May 14, 2004 

Facsimile; 
202 079-5200 

Dir. F<1;c (202) 679-5200 

Re: Coleman (Parent) Holdings; Inc. v. Morgan Stanley & Co., Inc. 
MSSF v. Mac.Andrews & Forbes Hol.dings Inc. et al. 

Dear Mike: 

Enclosed is Morgan Stanley's production of e-mails pursuant to the parties' April 16, 
2004 agreed-upon order, bearing the bates range 0094349-0095651. In addition to the 
production, the CD contains two text tlles: a cross-reference file and a comma-delimited data 
file (which contains attachment information). 

Sincerely, 

� f; a.J,.--9 Kathryn R. DeBord 

cc: Joseph laru10, Jr., Esq. (by facsimile) (without enclosure) 
John Scarola, Esq. (by facsimile) (without enclosure) 
Mark Hansen, Esq. (by facsimile) (without enclosure) 

Chicago London Los Angeles New York 

EXHIBIT 

I t= 

San Francisco 
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June 2 1 ,  2004 

By Telecopy 

Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth Street, N.W. 
Suite 1 200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

.J E N N E R & B L O C K 

Jenner & B lock LLP 
One IBM Plaza 
Chicago, 11. 606 1 I 
Tel 3 12-222-9350 
www.jenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington. oc 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

I write with regard to your failure to produce responsive Bloomberg emails in accordance with 
the A greed Order that was entered by the Court on April 1 6, 2004. 

We agreed that either Morgan Stanley or Bloomberg could produce the Bloomberg emails to us, 
but we have still not received any responsive documents. Please advise us by the close of 
business on June 23, 2004 when we will receive the production of Bloomberg email, any 
privilege log derived from that production, and Morgan Stanle y ' s  certification of compliance in 
accordance with Paragraph 5 of the aforementioned Agreed Order. 

Very truly yours, 

cc: Joseph lanno ,  Esq. (by telecopy) 
John Scarola, Esq. (by telecopy) 
Jerold S. S olovy, Esq. 
Thomas H. Golden, Esq. (by telecopy) 

! !  1 8045 

EXHIBIT 

I c, 
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June 2 1, 2004 

By Facsimile 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
S uite 1 200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

J E N N E R & B L O C K  

Jenner &: Block LLP 
One lBM Plaz.::i 
Chicago, IL 606 1 1  
Tel 3 12-222-9350 
www.jenner.com 

Michael T. Brody 
Tel 312 923-2711 

Fax 312 840-7711 

mbrody@jenner.com 

Chicago 
Dallas 
Washington, DC 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

I write with regard to MSSF/Morgan Stanley's May 14, 2004 production of emails pursuant to 
Court order. 

Any privilege log identifying documents withheld from that production on privilege or work 
product grounds w as due on June 14, 2004. Are we to assume that MSSF/Morgan S tanley did 
not withhold any documents from that production based on the assertion of privilege? Please 
provide a privilege log or advise us that no documents were withheld from the May 14, 2004 
production. 

In addition, Morgan Stanley failed to comply with Paragraph 5 of the Court ' s  April 16, 2004 
Order, which requires a Morgan Stanley representative to "certify compliance with [the Order]" 
and to "identify the date of the backup utilized for each employee or former employee for whom 
email is being produced." 

Please provide a privilege log (or advise us that no documents were withheld) and comply wilh 
Paragraph 5 of the Order by close of business on June 23, 2004, or we will be at an impasse. 

Very truly yours, 

�' - � 
Michael T. Brody { 
cc:  Joseph lanno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S .  S olovy, Esq. 

1 1 17960 
EXHIBIT 

l " 
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Thomas A Clare 
To Call WritBr Directly: 

(202) 879-5993 
tciare@klrkland.com 

Bv Facsimile 

Micha.el Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 606 1 1-7603 

KIRKLAJ\D & ELL I S  LLP 

KI RKLAND &.. ELLIS LLP 
AND AFftLlllTlb PAJt!NEllSHll'S 

655 Fifteenth Str$Bt, N.W. 
Washington, D.C. 20005 

202 879·5000 

wvvw.k.ir�land.eom 

June 23, 2004 

� 002/004.  

Facsimile-: 
202 879-5200 

Dir. Fax: (202) 879--5200 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
MSSF v. MacAndrews & Forbes Holdings Inc. et al. 

Dear Mike: 

I write in response to your June 21,  2004 letters regarding Morgan Stanley's May 
14, 2004 e-mail production and the forthcoming production of Bloomberg e-mails. With regard 
to the May 14, 2004 production, a privilege log 1a enclosed, along with the certification of 
compliance described by the April 16, 2004 Agreed Order. 

Regarding the third-party e-mails, Morgan Stanley received the e-mails from 
Bloomberg on June 14, 2004. Pursuant to the Court's Order> all non-privileged responsive e
mails will be produced on Friday, July 9, 2004. 

cc: Joseph Ianno, Jr., &q. (by facsimile) 
John Scarola; Esq. (by facsimile) 
Mark Hansen, Esq. (by facsimile) 

Thomas A. Clare 

Chicago London Los Angeles 

EXHI BIT 

j x 

New York San Francisco 
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Kathryn R. DeBord 
To Can Writer Dfrectly: 

(202} 879'-5078 
kdebord@kirkland.com 

Via Facsimile 
By Federal E!Press 

Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 6061 1 -7603 

KIRKLAND & ELLIS LLP 

KIRKLAND &.._ ELLIS LLP 

655 Fifteenth Street, N.W. 
Washington, O.C. 20005 

202 1379-5000 

www.ldrkland.com 

Ju]y 9, 2004 

� 0021002  

Facsimile; 
202 679-5200 

Dir. Fax: {'202) 879-5200 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Irie. 
MSSF v. M4cAndrews & Forbes Holdings Inc. et al. 

Dear Mike: 

Enclosed is Morgan Stanley's production of Bloomberg e-mails pursuant to the 
parties' April 16, 2004 agreed-upon order, bearing the bates range 95729-95740. A certification 
of compliance is forthcoming. 

Enclosure (1)  

cc: Joseph Ianno, k, Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 
Mark Hansen, Esq. (by facsimile) 

Chicago Lo noon Los Angeles 

EXHIBIT 

j $" 

New York San Francisco 
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.J E N N E R & B L O C K 

July 1 5 ,  2004 

By Telecopy 

Kathryn R. DeBord, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Jenner & Block LLP 
One IBM Plaza 
Chicago, lL 6061 1 
Tel 312-222-9350 
www.jenner.com 

Michael T. B rody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Morgan Stanley Senior Funding, Inc. v. MacAndrews & Forbes Holdings Inc. , et al. 

Dear Kathryn: 

I write with regard to your letter dated July 9, 2004, which accompanied your production of 
Bloomberg emails on that date. 

Chicago 
Dallas 
Washington, oc 

As we discussed on the telephone, your July 9, 2004 letter identifies production numbers 95729-
9 5740, but your July 9 production was numbered 95709-28. When I inquired about the apparent 
discrepancy, you informed me that the production numbers identified in your letter mistakenly 
relate to a different production that Morgan Stanley has not yet made. Please produce whatever 
documents bear production numbers 95729-95740 by July 1 9, 2004. 

In addition, as required by the Court's order, please provide us with a certification of the 
Bloomberg production by July 19,  2004. 

Very truly yours, 

� / . � 
Michael T. Brody { 
cc: Joseph lanno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

EXHIBIT 
I K ---.:_:____ CHICAGO_l 1 28022_1 
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�ihryn R. o�eofl! 
To Call W11tar Olrecily. 

(:l02) 87Q-007 8 
kd1>bord@klrld�nd.o:im 

By Facslmlle 

Mir.hR.P.l Bmrly, E::iq. 
Je:n.nc:r & Block, LtC 
One ffiM Pla.;.a 
Chicago, n, 60611-7603 

KI RKLAr-i'D & ELL I S  LLP 

KIRKLAND 8... ELLIS LLP 

E.5$ Fttteerllh 51ru� N. w. 
w ... h;"(jlon, D.C. �GOOS: 

varw.klrkl.ilnd.ccm 

July 19, 2004 

Fa.CiimH;i: 
:.o:i 87ll·5200 

Dir. F:ax: (202} S79-520ll 

Re: Colt!maJJ (ParenO Holabtg3, Inc. v. Morgan Stanley & Co., Inc. 
MSSF v. /rlacAndrem & Fflrbea HClldings Inc. a af. 

' 
Dear Mike: 

I write in response to your July 1 5, 2004 letter, whloh does not accurately reflect 
our telephooe conver.iatfon. AJ r informed you during our telephone converaa.tion. the bates 
�e reflected in my July 9, 2004 cover letter enclosing the Bloomberg e-mail production was 
an error. "that range 6hould have read 95709-95728. MS & Co. and MSSF have no additional 
docwnents to prO<l.o.ce. 

Also encl0$ed is a certification of compliance for paragraphs two through four of 
the Court'!! April 16, 2004 order. We will provide to you a certification of compliance far 
paragraph one (which will be prepared by Bloomberg or its counsel) as soon as we receive it. 

co: JoGeph Ia:nno, Jr., Ei;q. (by facl>imile) 
John Scarola, Esq. (by facsimile) 
Mark Hansen, Esq. (by facsimile) 

Sin;r.n":ly, 

� 00 2 1 0 0 3  

EXHIBIT 

j l-
Chioago London New Yoril 
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Kathryn R. OeE\Old 
To Cali Wrltar Directly; 

(202) 87\Hi0713 
kdebord@klrkland.com 

Bv Facsimile 

Michael Brody, Esq. 
Jenner & Block, LLC 
Ooe IBM Plaza 
Chicago, Il. 6061 1-7603 

-�K�I�RKLAND & ELLIS LLP 

KIRKLAND &. ELLIS LLP 

655 Fiftaantll street, N. W. 
WashingtQn, o.c. 20005 

202 879·5000 

www.klrklanct.com 

July 29, 2004 

fEICllimllG: 
202 879-5200 

�00 2/00:l 

Dir. F:ax: (202) 879-5200 

Re: Coleman (Parent) Holdings, Inc.. v. Morr:an Stanley & Co., Ittc. 
MSSF v. MacA.ndrews & Forbes Holdings Inc. et at. 

Dear Mike: 
Enclosed please find Bloomberg's certification of compliance with Paragraph l of 

the April 16 Agreed Order on Coleman (Parent) Holding Inc.'s Motion to Compel Consent to 
Third-Party Production of Responsive E-mails. 

cc: Joseph Ianno, Jr., Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 
Mark Hansen, Esq. (by fa.cstmfle) 

Sincerely, 

Chicago London Los Angeles New York 

EXHIBIT j 
.j /\I\ ----..:___ 

SM Francisco 
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Kathryn Ft DeSord 
io CaU Wrltat Dlraclly: 

{202} 679-5076 
kdel:>Ord@klrkland.com 

Bv Fa.cshnile 

Michael Brody, Esq. 
Jeuner & Block, LLC 
One IBM Plaza 
Chicago, IL 606 1 1 -7603 

KIRKL.��1) & ELL I S  LLP 

KI RKLAND &. ELLlS LLP 

655 Fifteenth Street, N.W. 
Washington, o.c. 2.0005 

202 879·5000 

www.kirkl11nd.CQm 

August 2) 2004 

l4J 0 0 2 / 0 0 2  

Fae$imil$: 
202 879·5200 

Dir. Fax: (202) !7B-5200 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 
MSSF v. Ma.cAndrews & Forbes Holdings Im:. et al. 

Dear Mike: 

I write to inform you that no documents were withheld from Morgan Stanley's 
July 9, 2004 production of Bloomberg e-mails on the basis of privilege. 

cc: Joseph Ianno, Jr .• Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 
Mark Hansen, Esq. (by facsimile) 

Chica90 London Los Angeles 

EXHIBIT 
I N 

New York San Francisco 
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Thomas A Clare 
To C;ill Writer Directly: 

(202) 879-5993 
tdare@kirkland.com 

BY FACSWJ:LE 
Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 6061 1 -7603 

KIRKLAND &... ELLIS LLP 
AN l>  AfFlUATEt> P'l'l.l..TNtlUHt1"$ 

655 Frt\eenth Stre•t. N.W. 
Washington, D.C. 2000s 

202 879-5000 

www.kit1dand.�om 

November 17, 2004 

Fecslmtl&: 
202 879-5200 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 

Dear Mike: 

I write regarding supplementation of Morgan Stanley's document production. 

Morgan Stanley has discovered additional e-mail backup tapes since our e-mail 
production in May 2004. The data on some of newly discovered tapes has been restored and, to 
ensure continued compliance with the agreed order, we have re-run the searches described in the 
order. Some responsive e-mails have been located as a result of this process. We will produce 
the responsive documents to you as soon as the production is finalized. 

Some of the backup tapes are still being restored. To ensure continued compliance with 
the agreed order, we intend to re-run the searches again when the restoration process is complete 
and will produce any responsive documents that result. 

cc: Joseph Ianno, Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 
Mark C. Hansen. Esq. (by facsimile) 

Chicago London Los Angeles 

Sincerely, 

Thomas A- Clare 

EXHIBIT 

I o 

New York Sl'lll Francisco 
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.J E N N E R & B L O C K 

December 14, 2004 

By Telecopy 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
S uite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Tom: 

Jenner & Block LL!' 
One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 

W\.\.'\'/ :iC1lnCr .COlll 

Michael T. Brodv 
Tel 312 923-2711 

. 

Fax. 312 840-7711 

mbrody@jenner.com 

Chicago 
Dallas 
Washington, DC 

I write concerning your letter of November 17 ,  2004 relating to Morgan Stanley's  discovery of 
additional emails. 

In that letter, you state that Morgan Stanley located additional email b ackup tapes, and that you 
would be producing documents soon. Within two days of that letter, you produced some emails 
to us.  In your November 17, 2004 letter, however, you also indicate that "some of the backup 
tapes are still being restored." Have those backup tapes been restored? Have you found 
additional, responsive emails? If so, when will Morgan Stanley produce those emails? How is it 
that the tapes were only recently located? 

Finally, as required by the Court, we assume that you will produce a privilege log for any 
responsive emails that y o u  withheld from your recent email production .  

Very truly yours, 

�7 . � 
Michael T. Brody { 
cc : Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAGO_ ! 1 90665_1 

EXHIBIT 

f 
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TuQmae A. Cl•r� 
To Call Wrib:r Dlrecfiy: 

2.02 07&-5990 
tt:1ara�1<Jnclan0.com 

SY FACSThllL.� 

Micha.el Brody, Esq. 
Jenner & Block, Ll.C 
One IBM Plaza 
Chicago, IL 6061 1-760;1 

KIR.KL.\ND & ELLI S IJJ:._ 

KJRKLAND &.. ELLIS LLP 

ass Fiftaon1h SU-.;t, N.W. 
WuhlnatQn, O.C. l!OOO!i 

2Qa S7\HOOO 
w.uw.kirkl�n�.com 

December t 7, 2004 

facsimile: 
20? ers-�zoo 

Ro: Cole.man (Pa�nt) Holdings, Inc. v. Morgan Stanley .di: Co., Inc. 

Dear Mike: 

I writt. in r�onsc to your December 14 letter regard.In� the production of e-mail 
mr.1>.'>agc.'I from backup tapes. No additional responsive e-maiJ.11 have been locared since our 
Nnv�mhcr pmdUL'i:ion. A privilege log from our November production ii; encloi:ed. 

cc: Joseph Janno, Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 
Mark C. Hansen, Esq. (by facsimile) 

London 

Sinr;r:rely, 

Thomas A. Cl?lrr. 

141 002/003  

EXHIBIT 

1 a 
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December 30, 2004 

By Telecopy 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1 200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Tom: 

J E N N E R & B L O C K 

Jenner & Block LU' 
Oue IBM Plaza 
Chicago, lL 60611 
Td 312-222-9350 
www Jenner .com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
\Yashingtun, DC 

I write in response to your letter dated December 17 ,  2004 concerning Morgan S tanley's  recent 
production of emails. 

In that letter, you state that Morgan S tanley has not located any additional, responsive emails. 
You do not inform us whether the review of the recently-located backup tapes still is ongoing. 
Please confirm that all email backup tapes from the relevant time period have been reviewed and 
all responsive emails have been produced. If the review still is proceeding, please let us know 
when the review will be completed. 

Very truly yours, 

� 1 . � 
Michael T. Brody { 
cc: Joseph lanno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. S olovy, Esq. 

EXHIBIT 
I R 

CHlCAGO_l 195782_1 ---
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T11l:ma3 A.. C/aR! 
To can Writer D!racttY: 

20:2 87\1-5\lll"J 
\cloo;>@klrid:md.com 

RY FACSCMILE 

Michael Brody, Esq. 
Jenner & Block. LLC 
One IBM Plaza 
Chicago, IL 6061 1-7603 

KIRKLAND &.. ELLIS LLP 

1!15:5 l"tttcentl> $11 .. t, N. W. 
wasn111g1on. o.c. tOO«i 

2011. 619-SOOQ 
www.ldrid&fld.com 

January D , ioos 

Fac:s1m11s: 
202 871:1-6:100 

Re: Col"man (Parent) Holding.�> Tm:. v, Morgan Stanlt:y c.t CfJ., Inc. 

De>1r Mike: 

I write in response to yow letter rcgardina !.':-mail backup tapes. 

Mcnvn Stanley'� restoration of e-mail baclwp tapei: ill ongoinf.!;. Restoration of the next 
11ct of hackup tapes is estimated to be oompleted a.t the end of January. We intend to re-run the 
�c:arch,e:; dc;scrlbed in thQ agreed order at that time. 

cc: Joseph. Ianno. Esq. (by fuooimile) 
John Scarola, Esq. (by facsimile) 

- Mark C. Hansen, Esq. (by facsimile) 

Chio:;;go 

Smcerely, 

Thomas A. Cl.are 

New Yorn San Franc1:9CO 

14! 0 0 2 / 0 0 2  

EXHIBIT 

I s 
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January 1 9, 2005 

By Telecopy 

Thomas A .  Clare, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth S treet, N.W. 
Suite 1 200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Tom: 

J E N N E R & B L O C K  

Jcuncr & Block LLP 
One IBM Plaza 
Chicago, TL 60611 
Tel 312-222-9350 
>•MW .jenncr .com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, DC 

I write in response to your January 1 1 ,  2005 letter concerning e-mails back-up tapes. 
Unfortunately, your letter raises more questions than it answers. As I requested in my December 
1 4, 2004 letter. please explain the circumstances under which Morgan S tanley located these 
backup tapes and advise us of the date on which the tapes were located. 

Further, please explain y our statement that that "the next set of backup tapes" is scheduled to be 
restored "at the end of J anuary." How many tapes will be restored by the end of January? When 
exactly in January will Morgan Stanley complete the process of restoring and searching these 
tapes for responsive documents? Are there other backup tapes that are not yet in the process of 
being restored? If so, please advise us of (a) the number of tapes that are not yet in the process 
of being restored; (b) the time period of the data contained on those tapes; and (c) Morgan 
Stanley' s  timetable for restoring and searching those tapes. In addition, please explain why those 
tapes are not yet in the process of being restored. Please also explain why Morgan S tanley 
cannot complete the restoration and searching of all remaining b ackup tapes before "the end of 
January." As you know, our trial is scheduled to begin on February 22, 2005. 

We l ook forward your complete response to these questions no l ater than January 21 ,  2005 so 
that we can bring this matter to the Court's attention, if necessary. 

Very truly yours, 

� I . � 
Michael T. Brody { 
MTB :cj g  
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. S olovy, Esq. 

CHICAGO_ l2025 1 U I 
EXHIBIT 
T 

---
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BY FAC8IMJLE 
:Micliacl Brody, E:!q. 
JCI111er & Block, LLC 
One IBM Plaza 
Chicago, IL 6061 1-7603 

KIRKLAND & ELLIS LLP _ 

KIRKLAND &.. ELLIS LLP 

Sli5 �rt1Qef}lll !moot, N.W. 
WUningl()n. o.c. 2.0003 

?n?. e7a-�ooo 

January 21, 2005 

f'aca\mij•: 
zot 679-ll200 

Ra: Coluna11 (Part:tt.t) Hriltllng3, Inc. v, Morgan SfQnlll)' & Cu.., Inc. 

De:io- Mi kc: 

I write in re11pOnse to yonr Jlliluai:y 19, ZOOS letter regarding Morgan Stanley's prcx:l1.1ct.ion 
of e-ma.ils resmre:d from backup tapci\.. 

Morgan Stanley completed iti initlal prod:ucti.on r.ifn:lltmed e-mail messages on May 14, 
2004. The May 2004 production was: oonductc:d in l\C'.corclAnce with the a.greed-upon order 
govcmini. and the eearobeG that relllllted in that proriuction cru::ompwed data !tom all of the 
backup ta.pee known to exiat at the time. Suh� to the May 2004 produc:tion, additional 
bl.pe5 were found in varlolli locations at Morgan· Stanley. The ilisoovered tape& were nat clearly 
l.dbeled as to thoit contenr.s, were not found in Joatioru where e-mail backup bpell cU$tO!.'llarlly 
were 5tored, and many of tile tapeS wac in 11 c1Hfcr.¢nt format then other e-mlrll backup ta.peg. In 
November 2004, once it was determ.inc:d At le!l.'$t :iomo of the discovered tapes contained. 
recovm'bla e-mail �ta, Morgan Stitnlcy re-ran the 11eo.rches described in the ap;reed-upoo order. 
Those searches r�ulted in Morg:111 Stanley's November 2004 production. 

Morgan Stonloy's efforts to restore \he bacl::up m.pcx discovered after the May 2004 
pixii'\uc:tlon ate ongoing. It ic a time-consumip.g am3 p;t1in&.aking prooe:is and, giv!JJ.l the ab$ence 
nf clear labeb or other index infonnatio11 for the baclcup tape,,, there is no way for Morgu 
Stanley to know or eccurately predict the type ar time period of data that might be recovered 
fl'QJTl tapes that have yet to be restored. While MCTTe;an Stanley �ot eoourately eGtinlll.te whe:n 
1tll of tbe tapes will � remored or whelher any remvc:rable data will be found on the remaming 
tape3, we understand fiom Morgan Suutlr:y that. when the agreed-upon soarche11 -:u:e :nin agitin at 
the end of January, those sean::hcs wi.11 in.elude approximately one te.rnbyte of additiarud nat:a 
restored el.nee the prior production. 

lof\don 

141 00210 03  

EXHIBIT 

I u 
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KIRKLAND &. ELLIS LLP 

Michacl Brody, E.'l.q. 
January:ll, 200:5 
Page :Z 

cc: Jaieph hro:lo, Bsri. (hy facsimile} 
John Scarola, Esq. (by faC3imile) 
Mnk C. Hansen, F.114 (by facairane) 

Sincerely, 

� a�/W 
Thomas A Clare 

141 003/003  
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION FOR ADVERSE 

INFERENCE INSTRUCTION DUE TO MORGAN STANLEY'S · 
DESTRUCTION OF E .. MAILS AND MORGAN STANLEY'S 

NONCOMPLIANCE WITH THE COURT'S APRIL 16, 2004 AGREED ORDER 

Coleman (Parent) Holdings Inc. (°'CPH") respectfully requests that the Court instruct the 

jury that it can draw an adverse inference from the destruction of e-mails and other electronic 

documents by Morgan Stanley & Co., Inc. (''Morgan Stanley'') and from Morgan Stanley' s 

noncompliance with this Court's April 16, 2004 Agreed Order entered in response to CPH's 

Motion to Compel Concerning E-mails and Other Electronic Documents. Ex. A. Morgan 

Stanley was required by that Order to produce, by May 14, 2004, all of the responsive e-mails 

that survived Morgan Stanley's general destruction of e-mails jn 1999. Bur Morgan Stanley 

recently has disclosed that it has failed to produce all of those e-mails. and further, has revealed 

that it still has backup tapes that have not. even been searched - despite the fact that trial is only 
three weeks away. Accordingly, because of Morgan Stanley's non-compliance with this Court's 

Order, CPH requests that the Court instruct the jury that it can infer that the contents of the 

missing e�mails would be harmful to Morgan Stanley's defense in this case. 

1. As this Court is aware, since the beginning of this litigation, CPH has been 

seeking e-mails and other materials that are relevant to the issues in this litigation. Morgan 

16div-010310
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Stanley's document custodian testified that by no later than February 1999, he had gathered files 

and documents in anticipation of the Sunbeam litigation. Ex. B, Plotnick Dep. at 46. At that 

time, Morgan Stanley also kept backup tapes of aU e-mails from the previous 12 months (see id. 

at 64-66), so e-mails dating back to at least February 1998 should have been gathered. But 

instead, Morgan Stanley destroyed most or all of the 1998 e-mails concerning Sunbeam, 

producing only a small handful of e-mails in response to CPH,s document requests. 

2. Morgan Stanley's destruction of 1998 e-mails was improper for two reasons. 

First, throughout the relevant period, Morgan Stanley anticipated Sunbeam-related litigation -

indeed, Morgan Stan]ey has invoked work-product immunity for documents dated as early as 

March 25, 1998. See Ex. C, Privilege Log at 58. Second, SEC regulations required Morgan 

Stanley to retain e-mails in a readily accessible fashion for at least two years. See 17 C.F.R. 

§ 240. l 7a-4 (1997). Morgan Stanley' s violation of those regulations led the SEC to impose a 

$ l .65 million fine against Morgan Stanley. See Ex. D, SEC Orders, Findings, and Penalties at 2, 

5. 

3. A Jong process by which CPH sought to have Morgan Stanley find and restore its 

lost e?mails began in October 2003, when CPH filed a motion to compel, which led to the entry 

of the Agreed Order at issue in this motion. Ex. A. The April 16, 2004 Agreed Order required 

Morgan Stanley to (1) search the oldest full e-mail backups for the Morgan Stanley employees 

involved in the Sunbeam transaction, (2) review e-mails dated from February 15, 1998 through 

April 15, 1998 and e-mails containing specified search terms such as .. Sunbeam" and ··coleman" 

regardless of their date. (3) produce by May 14, 2004 all non-privileged e-mails responsive to 

CPH's document requests, (4) give CPH a privilege log, and (5) also provide CPH a certificate 

confirming compliance with the foregoing reqwrements. 

2 
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4. On May 14. 2004, Morgan Stanley produced about 1,300 pages of e-mails 

pursuant to the Agreed Order, but provided no privilege log or certificate of compliance. See Ex. 

F. After repeated inquiries by CPH (see Ex. G & Ex. H), on June 23, 2004, Morgan Stanley 

finally produced a privilege log and a certificate. See Ex. l 1 

5. On November 17, 2004, more thari six months after the May 14, 2004 deadline 

for producing e-mails in response to the Agreed Order, Morgan Stanley sent CPH a letter 

revealing that its June 23 certificate of compliance was incorrect . See Bx. O. The letter stated 
(id.): 

Morgan Stanley has discovered additional e-mail backup tapes since our e-mail 
production in May 2004. The data on some of [the] newly discovered tapes has 
been restored and, to ensure continued compliance with the agreed order. we have 
re-run the searches described in the order. Some responsive e-mails have been 
located as a result of that process. We will produce the responsive documents to 
you as soon as the production is finalized. 

The letter also foreshadowed further delays: "Some of the backup tapes are still being restored. 

To ensure continued compliance with the agreed order, we intend to re-run the searches again 

when the restoration process is complete and will produce any responsive documents that result." 

Id. 

6. On November 19, 2004, Morgan Stanley produced some of the new e-mails, but 

no priviJege log. After a follow-up inquiry by CPH (see Ex. P), on December 17, 2004, Morgan 

The Court entered a second Agreed Order on April 16 covering e-mails in the possession 
of Bloomberg, Inc., a third party vendor, because several Morgan Stanley employees had used 
Bloomberg e-mail accounts while working on the Sunbeam transaction. See Ex. E. That Order 
required Morgan Stanley to produce Bloomberg e-mails within 25 days of Morgan Stanley's 
receipt of them from Bloomberg. Id. at 2. On July 9, 2004, Morgan Stanley produced about 20 
pages of Bloomberg e-mails. See Bx. J. After an inquiry by CPH (see Ex. K). on July 19, 2004, 
Morgan Stanley produced a certificate of compliance, which covered some but not all of the 
paragraphs in the Agreed Order relating to Bloomberg. See Ex. L. On July 29, 2004, Morgan 
Stanley produced a certificate covering the remaining aspects of the Bloomberg Agreed Order 
(Ex. M), and on August 2, 2004, Morgan Stanley informed CPH that no documents had been 
withheld from the Bloomberg production on the basis of privilege. See Ex. N. 

3 
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Stanley produced a privilege log and advised CPR that "[n]o additional responsive e-mails have 

been located since our November production.'1 Ex. Q. But Morgan Stanley refused to answer 

CPH' s questions about whether Morgan Stanley had restored all the backup tapes as promised in 

its November 17 letter and about why the tapes had only recently been located. Ex. Q. 

7 _ On December 30, 2004, CPH sent Morgan Stanley a letter seeking confirmation 

that all e-mail backup tapes had been reviewed and that all responsive e-mails had been 

produced, and if not, asking when the review would be completed. Ex. R. On January 11, 2005, 

Morgan Stanley informed CPH that the "restoration of e-mail backup tapes is ongoing. 

Restoration of the next set of backup tapes is estimated to be completed at the end of January. 

We intend to re-run the searches described in the agreed order at that time.'' Ex. S. 

8. On January 19, 2005, CPH wrote asking Morgan Stanley to explain the 

circumstances under which Morgan Stanley located the recently discovered backup tapes and to 

disclose when the tapes were located. Ex. T. CPH also asked Morgan Stanley to explain why 

the next set of backup tapes could not be restored sooner, Id. 

9. On January 21, Morgan Stanley sent CPH a letter that failed to answer CPH's 

questions. Ex. U. Instead, Morgan Stanley described its efforts to restore the backup tapes as 

"ongoing;" informed CPH that ''there is no way for Morgan Stanley to know or accurately 

predict the type or time period of data that might be recovered;'' and stated that "Morgan Stanley 

cannot accurately estimate when all of the tapes will be restored or whether any recoverable data 

will be found on the remaining tapes.'' Id. Ominously, the letter closed by noting that, "when 

the agreed-upon searches are run again," they "will include approximately one terabyte of 

additional data." Id. One terabyte equals I million megabytes, or about 405,000,000,000,000 

pages of data. 

4 
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10. More than eight months after the deadline for producing e-mails, and only three 

weeks before triaJ, Morgan Stanley has yet to comply with this Court's April 16, 2004 Agreed 

Order. Nor has it disclosed when it plans to comply. Morgan Stanley's disregard of the letter 

and the spirit of the April 16 Order should not be tolerated. 

Wherefore, CPH requests that the Court instruct the jury that Morgan Stanley's 

destruction of e-mails and other electronic documents and Morgan Stanley's noncompliance with 

the April 16, 2004 Agreed Order can give rise to an adverse inference that the contents of the 

missing e-mails would be harmful to Morgan Stanley's defense in this case . See Amlan, Inc. v. 

Detroit Diesel Corp., 651 So. 2d 701, 703 (Fla. 4th DCA 1995) ("in cases in which the 

misconduct alleged is the destruction or unexplained disappearance of crucial evidence , .. an 

instruction may be given concerning the inference that the withheld or missing evidence would 

be unfavorable to the party failing to produce the evidence''); see also Martino v. Wal-Mart 

Stores, Inc., 835 So. 2d 1251, 1257 (Fla. 4th DCA 2003) (concluding that adverse inference 

argument should be permitted "where potentially self-damaging evidence is in the possession of 

a party and that party either loses or destroys the evidence''); see also Pa/mas y Bambu, S.A- v. 

E.J. Dupont de Nemours & Co., 881 So. 2d 565, 581-83 (Fla. 3d DCA 2004) (allowing counsel 

to argue that the jury should draw an adverse inference from the defendant's destruction of 

evidence); Jordan ex rel. Shealey v. Masters, 821 So. 2d 342, 346-48 (Fla. 4th DCA 2002) 

("Lawyers are entitled to argue adverse inferences from the evidence as part of their closing 

arguments."). 

5 

16div-010314



0 1 / 2 6 / 2 0 0 5  1 6 : 4 3 FAX 

Dated: January 26, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
JeffreyT. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 6061 l 
(312) 222-9350 

Respectfu11y submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

By: 
. c::__ _______ - 2 -1-

0ne of Its Attorneys/ 7 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florid;:i 33402-3626 
(561) 686-6300 

6 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true 8.nd correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this J.k �ay of �2005. 
JOHN SCAROLA / Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 

2 ::t_-

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
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Joseph Ianno, Jr,, Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

forold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd, Evans & Figel, P.L.L.C. 
SUill.Iler Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 
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COUNSEL LIST 
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COLEMAN (PARENT) HOLDINGS, fNC., 
Plaintitl{s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

I ��--������������-
MORGAN STANLEY SENIOR FUNDING. INC., 

Plai11tifi(s), 
vs. 
MACANDREWS & FOR.BES HOLDINGS, INC .• 

Defendant(s). 

!41 0 0 8 / 0 4 3  

tN Tlm PIPTEENTR JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH, COUNTY, 
FL.OlUDA 

CASE NQ_ CA 03-5045 Al 

CA SB NO. CA 03·5 t6S At 

I 

AGREED ORDER O� COLEMAN (PA.RENT) HOLDINGS INC.'S MOTION TO 
t:OMPJL �ONCERNING E=MAJLS AND oma ELECTRQNC DOCUMJNU 

THIS CAUSE having come to be considered upon Coleman (Parent) Holdings, lnc.'s 

("CPH''} motiQh to compel concerning e-roa.iJ.s and oth" electronic documents, the parties 
having reached agr*ement, lt is hereby 

ORDERED and ADnJDGED: 

1. Morgan Stanley & Co., Inc. and Morgan Slanli:y Senior Funding, Inc. 

(collectively, "Morgan Stanley") will search the oldest full backup that exiscs for e-mail of each 1, 
of the Morgan Stanley employees or fonncr employees identified in Response Nos. 1, 2, 3, and 5 

of MS & Co.'s Responses to cPlI's First Set of Interrogatories and Response Nos. I, 4, 5, and 6 

of MSSF's Responses to Defendants' First Set oflnterrogatories. 

2. Morgan Stanley shall provide to its .attorneys for responsiveness aod privilege 

review all e·maiJ that {a) is dated from February ts, 1998 through April 15, 1998, and/or (b), 
without regard ro date, contains 8llY of the following terms: 

EXHtarr 
A 
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AA 
Andersen 
Anderson 
Bomstcin 
Camper 
Coleman 
Colman 
Comfort Lener 
Dunlap 
Early Buy 
Fannin 
Goudis 
Grill 
Harlow 
Kersh 
Laser 
Mac Andrews 
MAFCO 
Maher 
Nesbitt 
Pearlman 
Perelman 
Perlman 
Press Release 
Scott 
soc 
Sunbeam 
Synersits 
Uz:zi 

The: tetm seatch shall be neither case-sensiti\re nor whole word sensiti\re, 

3. Non-privileg� e-mails responsive to any CPH or MAFCO document requesr will 
be produced by May 14, 2004. 

4. Ally materials withheld on privilege grounds shall be listed on a pri'1ilege log in 
e.cconiance with rbis Court's pre�ious orders. 

5. An authoriied Morgan Stanley n:presentative will certify compliance with 
Para.graphs l through 4 of this Order, and will id=ntify the date of the backup utilized for each 

employee or fonner employee for wbom email is being produced. 

2 
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'· ... " 

6. This Order is without prejudice to CPH's righr ro seek restoration and producrion 

of certain electronic documents and also is without prejudice to Morgan Stanley's right tQ seek 

n::sroration and production of e-mail. 

7. Each side shall bear irs own costs. 
DONE AND ORDERED at West Palm Beach �Jorida. this _ day of April, 

�l)�� 2004. 

copies furnished to: 

Joseph Ianno. Jf,. Esq. 
222 Lak�iew Ave., Suite 1400 
West Palm Beach. FL 33401 

Thomas D. Yannucci, Esq. 
655 15th Stiect. NW, Suite 1200 
Washington DC 20005 

John Scarola. Esq. 
213 9 Palm Besch Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. SoJovy, Esq. 
One WM Plaza, Suite 4400 
Chicago, IL 606 l l  

1070J4.5 Y:Z 

L I 

J 

� 4,D.p '11 0 ()-4� EiiZ�s Circuitcoo�} 
., 
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i IN THE CIRCUIT COURT OF THE; 
3 FIFTEE:NiH JUDICIAL CIRCUIT 
4 IN AND FOR PALM BEACH COUlY, F!..ORIDA 
5 
6 -� .�-----·X. 

7 COLEMAN (PARENT) HOLDINGS, INC. 
6 Plalnlltf, 
9 vs. 
10 MORGA.N STANLEY & CO, INC., 
11 Defendant 
12 )I 

13 

14 September 9, 2003 
15 9:30 a.m.. 
16 
17 VIDEOTAPED DEPOSITION OF 

18 JOl"IN H. PLOTNICK 

19 

20 

21 

22 

23 

24 Reported by: David Henry 
25 Job N11mber: 152427 

� 0 12 / 0 4 3  

EXHIBIT 

I 1S 
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4$ 

Plotnlek 
2 material? 
3 MR. CLARE;; Object, calls for 
4 speculallon, since lhe three.year Period ha& 
5 not yel elapself from ..man Ute policy �nt In 
6 effeet per lhe witl'leliS' tsstimony. So if 
7 you knew going foiwarcl. you can addrffs It. 
a A. I don't think we've gotll!ln ttiere 
e yet 

10 Q, Whan the policy went lnlcl effecl, I 
11 think you said it was January, 20017 
12 A. I believe :io. 
13 Q. Old the company have bacl< up or 
14 e-mall from January, 19987 
15 A. I don't believe so. 
18 0. What W\'le the most recenl backup of 
17 e-mall Uiat lhe r;ompany had when the new 
18 policy weot Into effect in January. 2001? 

19 A. I'm nol posiliv.e, 

20 Q, Do you haw any idea? 
21 A. I belleve prior co January 1. 2001, 
22 e-mail was saved for a year afterwards and 
23 then the !apes fM/ have been rewritten. 
24 0. When, as a general matter, when 
25 lltl9ation i10 instllllted, how dOes Morgan 

la! 0 13 / 0 4 3  
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64 

Plo\nick 
2 A, Corre et. 
3 a. When were Morgan Stanley llr&t 
4 notlllad of Sunbeamurelatec:f litigaU011? 

s A. I don't kllow precisely, 
6 Q, Do you 1ia1oe any general idea? 
7 A. 1998 or 1999. 
8 Q. When did you pal'$0nally become 
9 i11volved 111 Sunbeam-related 6Uga!lo11? 

10 A. 1998or1999. 
t 1 Q, Did any legal assistant at M'.lrgari 
12 Stanley pn;ieede you In working on 
13 Sunbeam-related Jltig&tion? 
14 A No. 
15 O. At any poln1 were Morgan Stanley 

1 S employees directed to oreserve any mliterials 
17 they may have relating to Sunbeam? 

1 B A. I reecili idenUfylng the people v.tio 
19 were lnwlved In the SUl'lbeam tran�ction, and 
20 I oirected them re send me - I tx1lleeleCI 

.21 evertfulng. so U\eydidn'l retain ii. !hay 
22 sent It to ma, all tl'ieir files. 
23 a. And when did you clo that? 
24 A. 1998or1999. 
25 a. Do you havt any idea within that 

141 0 1 4 / 0 4 3  
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65 

Plotnici< 
2 two-year rrama more specifically wtien that 
3 might have occurred? 
4 A.. I'm sure, l'rrt pretly sure th.at at 
5 least in February of 1999, I called aQ the 
6 bankers. 

7 Q. Was & lirm-Yllde preservadon ootice 
8 ever drculated directing MorgerJ Stanley 
9 employees to pte.se1Ve material& relatlng 10 
10 Sunbeem? 
11 A. I'm nol aware cf ll We called tha 
12 lndlVidual bankers and other professionals who 

13 were inwlved in Sunbeam b'sirl68Clions 
14 directly. 
15 0. Okay. And I believe �u Just 

16 testified lhat as or February of 99, that h8'1 
17 been compleled? 
113 A. I called tha Investment bankera I'm 
19 pretty sure In February of 99. at least by 

20 February of 99. I may have cafleCI them 
21 earlier. 

22 0. Okay. Haw shonly after hearing of 
23 Sunbeam litigation did you make those phona 

24 ca lie? 

25 A. I don't kll<lw if there Yr.rs 

141 0 1 5 / 0 4 3  
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66 

Plotnick 
2 litigation back lhen. I was direded by my 
3 CtlUeagues to start eollectlng tlie files. Bui 
4 I'm not aware of when I was awara of 
5 litigation. I was aware or a Sunbeam matter, 
6 btJl I don't think we v.ere a pBrty. 
7 0. Alld then in rasporase to yovrphone 
8 cans to the bankers. did yo1.1 receive any 
9 matenals relaling to Suooeani? 
10 A Yes, I did. 
11 Cl. 1-jow much7 

12 MR. CLARE: Which lime period? 

13 a. Your lnllial CB!ls, which ware 
14 completed at the late&t l 1'1ink Fetruary, 99. 
15 A. How voluminous were 1he documents 
1 S dlractly from the bankers? 
17 Q. Yeti, 
1 a A I don't recall, because in addition 
19 l collected dooumanlS from the cenlral file& 
20 area, ao 1 don't rooall. 

21 Q. "11111 origin ol -
22 A, The origin, IM'letl'ler they came 
23 directly from lhe bankal'$ orthe central f'de 

24 area. 
25 0. Now, Uiere have been Gav&ral 

� 0 1 6 / 0 4 3  
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Deutsche Bank Securities, Inc., et al.: Admin. Proc. Rel. No. 3446937 I December 3, 2002 Page 1 of 5 

EXHIBIT 

UNITED STATES OF AMERICA 
BEFORE THE 
SECURITIES AND EXCHANGE COMMISSION 

SECURITIES EXCHANGE ACT OF 1934 
RELEASE NO. 46937 I DECEMBER 3, 2002 

ADMINISTRA.TIVE PROCEEOING 

FllE NO. 3-10957 

ln The Matter Of 
DEUTSCHE BANI< SECURITIES, INC., 
GOLDMAN, SACHS If& CO., 
MORGAN STANl.EY & C:O. INCORPORA'l"ED, 
SALOMON SMrtH BARNEY INC., and 
U.S. BANCORP PIPl!R JAFfRAY INC., 

Respondents. 

1. 

ORDER INSTITUTING 

PROCESDINGS PURSUANT 
TO seCTIDN 15(b)(4) AND 
secnoN 21c; OF THE 
SECURITIES EXCHANGE ACT 
OF 1934, MAKING 
FINDINGS AND IMPOSING 
CEASE•AND-DESIST 
ORDERS, PENAL TIES, AND 
OTHER REUEF 

The Securities and Exchange Commission ("Commission") deems it 
appropriate and in the public Interest that pubUc administrative proceedings 
pursuant to Section 15(b)(4) and Section 21C of the Securities Exchange 
Act of 1934 ("Exchange Act"), be and hereby are Instituted against 
Deutsche Bank Securities, Inc., Goldman, Sachs & Co., Morgan Stanley & 
Co. Incorporated, Salomon Smith Barney Inc., and U.S. Bancorp Piper 
Jaffray Inc. (c:ollectively, "Respondents"), 

ll. 

In anticipation of the institution of these proceedings, the Respondents 
have each submitted Offers of Settlement ("Offers") to the Commission, 
which the Commission has determined to accept. Solely for the purpose of 
these proceedings, and any other proceedings brought by or on behalf of 
the Commission or to whlc:;h the Commission rs a party, the Respondents, 
without admitting or denying the findings herein , except as to the 
Commission's jurisdiction over thern and over the subject matter of these 
proceedings, consent to the entry of this Order Instituting Proceedings 
Pursuant ta Section l5(b)(4) and Sec:tion 2lC of the Securities Exchange 
Act of 1934, Making Findings and Imposing Cease-and-Desist Orders, 
Penalties, And Other Relief ("Order"). 

http:/fwwvv.sec.go\'Jlitigation/admin/34-46937 .htm 1/24/2005 
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Deutsche Bank Securities, Inc,, et al.: Admin. Proc. Rel. No. 34-469371December3, 2002 Page 2 ofS 

Accordingly, it Is ordered that proceedings pursuant to Exchange Act 
Section 1S(b){4) and Section 21C be, and hereby are, Instituted. 

III. 

on the basis of this Order and the Respondents' Offers, the Commission 
finds that: 

A. RESPONDENT$ 

Deutsche Bank securities, Inc.1 ls a Delaware corporiltion with Its 
principal place of business in New York, New York. Deutsche Bank Is a 
broker-dealer registered with the Commission pursuant to Section lS{b) of 
the Exchange Act and is a member of NASO and the New Vork Stock 
Exchange. Deutsche Bank engages In a nationwide securities business. 

Goldman, Sachs & co. Is a New York l im ited partnership with its principal 
place of busrness in New York, New York. Goldman Sachs is a broker"dealer 
registered with the Commission pursuant to Section lS(b) of the Exchange 
Act, and is a member of NASO and the New York Stock Exchange, Goldman 
Sachs engages In a nationwide securities business. 

Morgan Stanley &, Co. Incorporated is a Delaware corporation with its 
principal place of business In New York, New York. Morgan Stal'lley Is a 
broker-dealer registered with the Commission pursuant to Section lS(b) of 
the Exchange Act, and Is a member of NASO and the New York Stock 
Exchange. Morgan Stanley engages In a nationwide securities business. 

Salomon Smith Barney Inc. is a New York corporation with Its principal 
place of business in New York, New York. Salomon Smith Barney Is a 
broker·dealer registered with the Commission pursuant to Section lS(b) of 
the Exchange Act, and is a member of NASO and the New York Stock 
Exchange. Salomon Smith Sarnev enoagP.<; In :i nl'llt:ionwldo !:Cc;urltle.:1 
ous1ness. 

U.S. Bancorp Piper Jaffray Inc. is a Oeli!Sware c::orporation With its 
principal place of business In Minneapolis, Minnesota, U.S. Bancorp Piper 
Jaffray is a broker-dealer registered with the Commission pursuant to 
Section lS(b) of the Exchange Act, and is a member of NASO and the New 
Yori<. Stock Exchange. U.S. Bancorp Piper Jafffay engages in a nationwide 

securities business, 

B. SUMMARY 

This action eonceros Respondents' violations of' the record·keeping 
requirements of Section 17(a) of the Exchange Act and Rule 17a·4 
thereunder during the period from 1999 to at least 2001 (the ''relevant 
period"). During all or part of the relevant period, each Respondent failed to 
preserve for three years, and/or to preserve in ari accessible place for two 
years, electronic mail communications (including interwofflce memoranda 
and communications} received and sent by its agents and employees that 
related to Its business as a member of an exchange, broker or dealer. Each 
Respondent lacked adequate systems or procedures for the preservation of 
electronlc mail communications. 
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C. FACTS 

The facts specific to these proceed ings a re set forth below : 

l .  The employees of each Respondent used electronic mail 
communications i11 part to conduct the Respondent's business as a 
broker, dea ler and member of an exchange. 

2. Respondents failed to preserve copies of electronlc rnail 
com mu nications for three years, and/ot maintain electronic mail 
communications for tl'le first two year'S in an accessible place, 
Respondents did not have adequate systems or procedures In place 
during all or part of the re levant period to retain and/or make 
accessible electronic mail communications. Each Respondent's fai lure 
to preserve electron ic: mall communications and/or to maintain them 
In an accessible place was discovered during investigations being 
co nducted jointly and separately by the Commission , the New York 
Stock Exchange, and NASO. The deficien cies in Respondents' systems 
and procedures for the preseivatlon of electronic mail 
communications preexisted these Investigations. 

3. Some Respondents backed up electron ic mall communJcations on 

tape or other media that Respondents represent was part of a 
process desig ned as a disaster recovery or business conti nuity 
measure1 or for another business purpose. While some Respondents 
relied on these backups to preserve erectronlc mail communications 
during the relevant period, Responden ts had inadequate systems or 
procedures to ensure the retention of such back-ups for three yea rs 
and/or to maintain such data in a readily accesslble manner for two 
years. These Respo nderits discarded, or recycled a nd overwrote the ir 
back� up tapes and other media, often a year or less after back·up 
occurred, In those insta nces in which Respondents did retain 
electronic mail communications, those electronic mall 
communications were often stored In an unorgan l2ed fashion on 
backup tapes, other media, or on the hard drives of compu ters used 
by individual employees of Respondents. Before the filing of these 
proceedings, one or more Respondents took steps to develop new 
database systems for the retention of electronic mail 
communications , 

4. While some Respondents relied upon employees to preserve cop ies of 
their e lectronic mall communications on the hard drives of the ir 
indlVldual personal computers or elsewhere, and many e-mails were 
preserved, there were inadequate systems or procedures to ensure 
that emp loyees did so for the req uisite record-keeping period . In 
some instances, hard d rives of computers were erased when 
individuals left the employment of the Respondent. 

D. LEGAL DJSCUSSION 

Sec:tion 17(a ) ( l )  of the Exchange Act provides that each member of a 
national secu rities exchange, broker, or dealer ushall make aind keep for 
prescribed periods such records, furnish copies thereof, and mal<e and 
dissemi11ate such reports as the commission, by rule, prescribes ;;is 
necessary or appropriate in the public interest, fo r the protection of 
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Investors, or otherwise in furtherance of the pu rposes of this title_ 0 

The Comm ission has emphasized the Importance of the rec;ords req uired by 
the ru les as "the basic sou rce documents" of a broker-dealer. Statement 
Regarding the Maintenance of Current Books and Records by Brokers and 
Dealers, 4 SEC Docket 195 (April 6, 1974). The record keeping rules are "a 
keystone of the surveillance of broker and dealers by [Commission) staff 
and by the securities industry's self·regu latory bodies." Edward J. Mawod & 
co. ,  46 S.E.C. 865, 873 n .39 ( 1 977) (citation omitted}, affd sub nom. 
Mawod & Co. v. SEC, 591 F. 2d 588 ( 10th Cir. 1979). 

Pursuant to its authority under Section 1 7(a) ( l )  of the Exch� nge Act, the 
Commission pro m u lgated Rule 17a-4. Ru le 17a-4(b}(4) in turn requires 
each Respondent to ''preserve for a period of hot less than 3 years , the first 
two years in a n  accessible place . . . .  [o ) riginals of all com mu nications 
received and copies of all communications sent by such member, broker or 
dealer ( Including Inte r-office memoranda and communications) relating to 
his business as such." Rule 1 7a-4 Js not by its terms l im lted to physical 
documents. The Commission has stated that internal electronlc mail 
communications relating to a broker-dealer's bbusl ness as such" fall within 
the purview of Rule l 7a-4 and that, for the purposes of Rule 1 7a-4, "the  
content o f  the electron lc communication Is  determinative" as to whether 
that com municatlori is required to be retained and accessible. Reporting 
Requirements for Brokers or Dealers under the Securities Exchange Act al 
1 934, Rel. No. 34-38245 (Feb.  5, 1 997). 

eased on the foregoing and Respondents' Offers of Settlement, the 
Commission finds that with respect to electronic mall communications 
during the relevant period, each Respondent willfully violated Section 1 7(a) 
of the �)(change Act and Rule 17a---4 promulgated thereunder by fall ing to 
preserve electronic mail commu nications for three yeers, and/or by failing 
to preserve electronic mall com munications for the first two years In a n  
accessible place .l 

IV. 

Each Respondent has u ndertaken to review its procedures regarding the 
preservation of electronlc rna il commun ications for compl iance with the 
federal secu rities laws and regulations, and the rules of NASO and New 
York Stock Exchange. Within 90 days of the issuance of this Order, unless 
otherwise extended by the staff of the Commission for good cause shown, 
each Respondent undertakes and agrees to Inform the Commission in 
writing that it has completed Its review and that It has established systems 
and procedures reasonably desig ned to achieve compliance with those Jaws, 
regula tions, and rules conce rning the preservation of electronic mail 
corn munlcatlons. 

v. 

Ira view of the foregoing, the Commission deems It appropriate and in the 
pu blic Inter.est to Impose the sanctions specified in Respondents' Offers. 

ACCORDINGLY, rT IS HEREBY ORDERED: 

• 
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A. Respondents, and each of them, pursuant to Sec:tion 21C of the 
Exchange Ac:t, cease a nd desist from committing or causing any 
violations and any future violatlons of Section 17{a) of the Excha nge 
Act and Rule 17a-4 promulgated thereunder. 

B. Respondents, and each of them, are censured pursuant to Section 15 
(b) (4) of the Exchange Act. 

C. Eac;h R.espondent shall, within ten days of the entry cf this Order, pay 
the amount of $1,650,000, for a total of $8,250,000 by all named 
Respondents. Each Respondent shall make pciyment as follows: (i) 
pursuant to Section 1 S(b)(4) and Section 2lB of the Exchange Act, 
Respondent shall pay a civil monetary penalty of $550,000 to the 
United States Treasury; (ii) pursuant to Respondent's agreement with 
NASD in related proceedings, Respondenl: shalt pay a fine In the 
amount of $550,000 to NASO; a nd (Ill) pursuant to Respondent's 
agreement with the New York Stock Exchange In related proceedings, 
Respondent shall pay a fine In the amount of $5501 000 to the New 
York Stock Exchange. Such payment to the U.S. Treasury shall be : 
(A) made by United States postal money order, certified check, bank 
cashier's check or ba nk money order; {B) made payable to the 
Securities and Exchange Commission; (C) hand-delivered or mal led 
to the Office of Flnanclal Management, Securities arid Exchange 
Commission, Operations Center, 6432 Genera l Green Way, Stop 0-3, 
Alexandria, VA 22312; and (D) submitted under cover letter that 
Identifies Che payer as a Respondent in these proceedings, the file 
number of these proceedings, a copy cf which cover letter and money 
order or check shall be sent to Antonia Chlon1 Associate Director, 
Division of e nforcement, Securities and Excha nge Commission, 450 
5th Street N .W . ,  Washington, D . C. 20549-080 1 .  

0 .  Ear:h Respondent shall com ply with the u ndertaking contained in 
Section IV. 1  above. 

By the Commission. 

Jonathan G. Katz 
Secretary 

1 "Willfully" as used in this Order means Intentionally committing the act which 
c:onstitutes the violation. See Wonsover �. SEC, 205 F.3d 408, 414 (D.C. Cir. 
2000); Tager v. SEC, 344 F.2d 5, 8 (2d Or. 1965). There is no requirement 
that the actor cilso be aware that he Is violating one of tne Rules or Acts. 

http://www.sec. gov/l/tlgation/admin/34-4693 7. htm 
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IN 'ffiE FIFTEENTH .JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH. COUNTY, 
FLOlUDA 

COLEMAN (PARENT) HOLDINGS, l'NC., 
Pla.inriff{s), 

vs. 

MOR.GAN STANLEY & CO., INC., 
Defi:ndant(s). 

���������������' 

CASE NO. CA 03-5045 AI 

. CASE NO. CA 03�5 165 AI 
MORGAN STANLEY SENIOR FUNDING, INC., 

Plaintiff{s), 
Vii. 

MAC.ANDREWS & FORBES HOLDINGS, JNC., 
Dcfendant(s). 

�������--��������' 
AGREED ORDER ON COLEMAN (PARENT) H01.DINGS JNC.'S MOTlON TO 

COMPEL &ON§INT TQ nmu>-PAllJY PJtODUCTIQN OF RJSPONSIVE E-MAILS 
THIS CAUSE haVing come to be conside�d upoq Coleman (l>arent} Holdings, Inc.'s 

("CPH") motion to compel eoaseat to tbinl-pany production or responsive e·mails, the partir.s 

having reached apemenc, it is hereby 

ORDERED and ADJUDOEO: 

1. · Morgan Stanley & Co., Inc. and Morgan Stanley Scqior Funding, [nc. 

(collectively, "Morgan Stanley'") will obtain from BlOOOlberg, me., all c�rnail, including any e

mail that can be testor� from �p. of each of the Morgan Stanley employees or former 

employees identified in Response Nos. l, 2, 3, and S of MS &. Co. 's Responses to CPH's First 

Set of lntem>gatories and Response Nos. l, 4. S, and 6 of MSSP's Responses to Defendants' 
Firsr Set of Interrogatories. Herein. that set of e-mails shall be called "Bloomberg �ruail." 
Morgan Stanley will advise coudSel for CPH of the volume o! Bloomberg c•mail provided by 

Bloomberg. 

EXHIBIT 

I E: 
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2. Morgan Sr.anlcy attorneys shaJI review for res.ponsiveness and privilege all 

Bloomberg e-mail that (a) is dated ftom February J S, 1 998 through April 1 5, 1 998, and/or (b) 
without regard to date, conrains any of the following terms: 

AA 
Ander.;cn 
Anderson 
Bomswin 
Camper 
Coleman 
Colman 
Comfon Lener 
Dunlap 
Early Buy 
Fannin 
Goudis 
Orill 
Harrow 
Kecsh 
Laser 
MacAndrews 
MAFCO 
Ma.her 
Nesbitt 
Pearlman 
Perelman 
Perlman 
Press Relea.w 
Scott 
soc 
Sunbeam 
Synergies 
Uni 11 

The tcmi search shall be neither case-sensitive nor whole word sensitive. 

3. )'.Seftoplir..>ilegal Bloomberg e-mails responsive ta any CPH or MAFCO document 
�uuo IKM6'4,.a.y Me t1e.a•'""'''"r=caca ... .._., wu.c. OI' 

� 0 2 5 / 0 4 3  

request will be-'1'rodt1ced "" Ha,· 1 4; 2994. wn-1.1141 U MW Ott f4QU-O) �NJU'JI'• •SCN'f' OP � 
E-,..,,� . . 

4. Any materials withheld on privilege grounds shall be listed on a privilege log in 

accordance wirb this Court's previous orders. 

2 
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S.  An authorized Morgan Stmley representative will certify compliance with 

Paragraphs I through 4 of this Order. 

6. Each side sball bear its own costs. 

DONE AND ORDERED at West Palm Beac:b Coun rida, rhis lfA �y of April, 

2004. 

copies furnished to: 

Joseph lanno, Jr •• Esq. 
222 lakcvit:w Ave., Suite 1400 
Wcsr Palm Beach, FL 33401 

Thomas D. Yarmucci, Esq. 
6:SS 15th Street. NW, Suite 1200 
Washington DC 2000.S 

John Scarola, Esq. 
2 139 Palm Bcslch Lakos Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solo�, Esq. 
One IBM Plaza, Suite 4400 
Chicago, XL 6061 1 

107102'! vi 

3 

EL!ZABETH T. MAASS 
Circuit Coiut Judge 

. .  ---- . - . __ ... ------------- - · - . ----
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• _ .  __ 0_�{14104  la : 59 FAX=--- ---- KIRKLAND & ELLIS LLP !41 0021002 

Michael 13.todyt :Esq. 
Jennee & Block, LLC 
One IBM Pla2.a 
Chicag-o, n.. 606U·1603 

KIRKLAND &.. ELLIS LLP 

65& FlftHnln StrHI., �-W. 
Wuhl'f1Glan. o.c. aooos 

1!11.Z e�ooo 

May l4, 2004 

Re: Colo1at1 (PQl'i!ltt) Hohlings, I�. v. Morgtin S1anlsy de Cfl.1 111c. 
MSSF � MacAnbewa & Forbes Holdlitg& Itt� et al. 

Dear Mike: 

:Euelosed is Morgan Stanley's productfon of e-IJ18ils pursuant to the paroes• Aprll 1 6, 
2004 agreed-upon order, bc:e.ring the b� range 0094349.-0095651. Jn nddition to the 
producti0I1, the Cb CQll"tain.5 two text files: a i;ross-re:feren.ce file and a commai-dr:filmited data 
.file (which �ontains attachment illfomiatian). · 

Si:oceroly. 

�taJ..J 
Kathz;n R. DeBord. 

cc; Joseph ranno.. JT.. Esq. (by facs:imilo) (without enclosute) 
John Scarol� Esq. (by f�imilc) (without enclosure) 
Mark Hansen, Esq. (bY facsimili:s) (Without encloSUil:I) 

Lor\dcn 

EXHIBIT 

I t= 

San Franclacc;i 
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June 2 1 ,  2004 

By Telecopy 

Thomas A. Clare, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
W�hington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Jemw � Bla<;k LLP 
Onco IBM Pil.z:I 
Chicago, IL 6061 I 
Td :Hl·2'.!2-93:SO 
www.jmlll!r.com 

Michael T. Brody 
Tel 312 923-:i711 
ftii: 312 840-7711 
m.brody@jenner.com 

Chie;1ai;> 
D�lla5 
Wuhill,l!mn, ex; 

Morgan. Stanley Senior Funding, Inc, v. Ma.cAndrews & Forbes Holdings Inc., er al, 

Dear Tom: 

I wrire with regard to your failure to produce responsive: Bloomberg emails in accordance with 
the Agreed Order that was entered by the Court on April 16, 2004. 

We a.greed lhat either Morgan Stanley or Bloomberg could produce lhe Bloomberg emails to us, 
but we have still not received any responsive documents. Please advise us by the close of 
business on June 23, 2004 whe_n we will receive the production of Bloomberg email, any 
privilege log derived from that production, and Morgan Stanley·s certification of compliance in 
accordance with Paragraph S of the aforementioned Agreed Order. 

Very truly yours, 

cc; Joseph lanno, Esq. (by telecopy) 
John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 
Thomas H. Golden, Esq. (by telecopy) 

l 1 1 8'04.S 

EXHIBIT 

I c, 
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June 2 1 ,  2004 

By Facsimile 

Thomas A. Clare, Esq. 
KIRI<LAND & Ews LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 2.0005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

lcuna- &: Block I.I.I 
One: mll( Plam 
Chicago, l!. 606 1 1  
"rd 312·222-93.50 
W�W.jl!fllle(,� 

Micll.:lcl T. Brody 
Tel 31-:i 923-2711 
J'ax 31.2. 840•7111 
mbrod)'@jenncr .ccni 

Chi�ago 
Dlllas 
W115hina•on. oc 

Morgan Stanley Senior Funding, Inc. "- MacAndrews & Forbes Holdings Inc., et al. 

Dear Tom: 

I write with rl'!vmi to MSSF/Mor9A11 Stanl$y' o Mo.y 14, :l004 produ ... 1iuu uf c::uiails pursuant IO 
Coun: order. 

Any privilege log identifying documents withheld from that production on privilege or work 
product grounds was due on June 1 4, 2004. Are we to assume that MSSF/Morgan Stanley did 
not wichhold any documents fi:om that production b�d on the assertion of privilege? Please 
provide a privilege log or ad\lise us that no documents were withheld from the May 14. 2004 
production. 

In addition, Morgan Stanley failed to comply with Paragraph 5 of rhe Court's April 16. 2004 
Order, which :requires a Morgan Stanley representative to "'cenify compliance with [lhe OrderJ" 
and to "identify the dare of the backup utilized for each employee or former employee for whom 
email is being produced." 

Please provide a privilege log (or advise us that no documents were witbhe!d) and comply with 
Paragraph 5 of the Order by close of business on June 23, 2004, or we will be at an impasse. 

Very truly yours, 

�1 . � 
Michael T. Brody { 
cc: Joseph lanno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

l l  17960 
EXHIBIT 
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0 6! 231ioo4 lG : 36 FAX KIRKLAND & ELLIS LLP Iii (102/00t 

Th0t"!'IG8 A Clere 
Ta Call Wrflat Dhdly: 

(202) 8�8 tolara@ldtltlancl.am 

By Faqjmil111 
Michael Btody, Esq. 
JCJl.llCI & Block, LLC 
One ISM l>laza 
Chicago, JI.. 60611-7603 

KIRKLAND &.. ELLIS LLP 

ess Fifteenth Sh'l!lll, N.W. 
W11411i11.gtot\, O.C. 200Gll 

202 879-!5000 

June 23, 2004 

Factlmlla: 
202 B71J.'200 

Dir. Fax: l2D2) �0 

Re: Coknum (Pdftt�O HoldlngB, Inc. v. Morgmi StankJI &. Co., l1tc. 
MSSF 11. M4c.Andrews & Forbes Holdings Inc. et aL 

D� Mlke: 

I write in .m;poose to your Jam: 2lt 2004 lettcrs regarding Morgan StaDley's May 
14. 2004 e-mail production and the forthcoming production of Bloomberg e-mail;, Witll regard 
to th� May 14. 2004 production, a privilege log 18 en�laaed,, along with the c:erti:tication of 
compliance de&cribccl by the Apn1 lo, 2004 Agreed Order. 

Regarding 1be third-party c-� MOISaa Stanley reci:iived th.a o-mails from 
Bloomberg 011 June 14t 2004. Pursuant to the Court-s Ordert all .non-privileged responsive e
mails will be produced on Friday, July .9, 2004. 

cc: J"oseph lion10, Jr.» Esq. � facsimile) 
John Searo� Esq. (by facsimile) 
Mark Hansm, Esq. (by :facsimile) 

London 

Themes A. Clare 

EXHIBIT 

I :r 
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l<.alhsyn R. DeBan:! 
To Call \Nriter Oir&dly: {202) 117Go5D)'!I 
kd ebOl'd@klJldand.com 

Via Fac:.slmlle 
Bv Federal Exnren 

Mich�! Brody, Bsq. 
JeiJner & Block. LLC 
Onc IBM Plaza 
Clricago, IL 60611-7603 

KIRKLAND & ELLIS LLP 

KIRKLAND &.. ELLIS LLP 

� Fln:eemn strvut, N.. W. 
Wasl'lk!gtot1, p.e_ 20aa.s 

202 171-5000 
llfWW.klrlclanC!.oom 

July 9, 2004 

li!I 002/002 

faaliJAJle: 
202 879-5200 

Dir. ,ax: (202) 879-6200 

R.e; Colcr1nan (Pare11t) Holdings, Inc. v. Mol'/Jan S'llnley &: Co., Inc.. 
MSSF v. MacAndr8Hls &: Forbes Ho.ldlngs Inc. et aL 

Dear Mike: 

Enclosed. ia Morgan Stanley's production of Bloomberg e-mails pursuant to the 
parties' April 16, 2004 agreed-upon order, bearicg the bates tango 95729-95740. A ctJrtificarlon 
of cotnpliaace is forthcamis1g. 

Enclosure (l) 
cc: Joseph Ianno, Jr., Bsq_ (by facsimile) 

John Scarols. Esq. (by facsimile) 
Mark Hansen, Esq. (by facsimile) 

cna90 London 

EXHIBIT 
I :$' 
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� E N N E R & B L O C K  

luly 15, 2004 

By Telecopy 

Kathryn R. DeBord, Esq. 
Kirkland & Ellis LLP 
655 Fifteenth Stteet, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Partm.t) Holdings Inc. v. Morgari Slanley & Co. 

Jenner &. Bloeli: LL.I' 
One: IBM Pliwi 
Chic.a&o. lL 6061 I 
Tcl 311·2ll-9JSO 
�ww.j�tllJ"f,C:Om 

Mic)lael T. Btody 
Tid 312 9:13·2?11 
Fax 31.2 840..,,.11 
mbrod.y@jenner.com 

Morgan. Stanley Senior Fr.mdirig, Inc. v. MacA.rulrews & Forbes Holdings Inc., et al. 

Dear Kathryn: 

I write with regard to your letter dated July 9, 2004, which accompanied yollt" production of 
Bloomb�g emails on that date. 

As we discussed on the £elephone, your July 9, 2004 Ietter identifies production numbers 95729-
95740, but your faly 9 production was numbered 95709�28. When I inquired about rhe apparent 
discrepancy, you infonned me that the production numbers identified in your letter nri.stakenly 
relate to a differem production that Morgan Stanley bas not yet made. Please produce whatever 
documents bear production numbers 95729.95740 by July 19, 2004. 

In addition, as required by the Court's order, please provide us with a certification of the 
Bloomberg production by July 19, 2004. 

Very cruly yours, 
� 1 . � 

Michael T. Brody { 

cc: Joseph Ianno, Esq. (by telecopy) 
John Scarola, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAOO_l l 280.22_1 
I EXHIBIT 

K 
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Miclwil 8mdy. "P.�. 
11Wl.!:1" � :Sloclr, LtC 
One l:aM Plaz;a 
·ChiDBtO, IL 60611-7603 

KIRKLAND & ELLIS LLP 

KIRKLAND 8... ELLIS LL.P 
AMP o\JltJmll � 

W l'!llMnlll .,_1. N.W, WA411Jll(ll""' D.C. !HllllS 

Jilly 19, 2004 

Facslmh: .- 1111-1200 
Gr. Fu: (2l2J 81U2Ga 

Ile: Cokmrm (Pt1rat) .ElolllnpJ Int. � Mtnp11 St'11nW, & C&t bit:. 
MBSF v. M•$dN� & Pot'M Ilolltnp l""' t11fll. 

I Dear Mika: 
I write 1n r�nse to )'Out Jtil)' 1�. 2004 JoUar, which doas DOt BOOutalslY nsfloot 

our telepbono CODYersatiOll. M I .lnfomled you clulitsi our telepbo1:1e COllV61'111d:ion,, tho bares 
ftm#I re.fieoted .lti my 1uly 9, W04 covw lotter Gllcloain11 tho Bloomberg HruJil p?Oductioxi was 
11:t1 mmr. l'bat l'llUP.&houtd b1Wo r-4 9$109-9'128. MS 8' Co. 9Qdl MSSP hav• 110 addidonal 
documonis kl p�D. 

Alier l:DClO&ed is a �  ot � for  parapplu two through 1b11r of 
the Coun's April 16, 2004 otder. We will provide ta you. 11 cmi1icadoa. llf � Car 
paragraph one (Which will be �·by :Sloombi:rg or 1u COllllSd) u SOOh.as we recdve it. 

�: .TOl�h :r:mno, 1r., F.iq, (by fac!::imll•) 
1obn Sc:arola, Eaq. (by !Jl.calmile) 
Mark 'Bs.Juen, Esq. (by hcdmile) 

141 0 3 3 / 0 4 3  

!il oovoo3  

EXHIBIT 

I t-
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07129/2004 17 : Sl PAI --KX .... JUtLAND &. ELLI"S LLP Ill 00 2/003 

1<atr11Y11 R. eeaom 
To CaY Wrllllr DiRi:lly. (202) 8�78 
JcdvbOfd@ldQcl8na.com 

By; )lacsimlle 

M\chael Btody. Esq-
J CDllCT & Block, LLC 
One IBM Plaza. 
Chicago. n. 6061 1-7603 

KIRKLAND &.. ELLIS LLP 

G� Flt'!Mnlh $1'119'1, N.W. 
W&lhi119bl, D.C. 2000! 

�02 179-11000 

July 29. 2004 

FllClalmilel 
aaa a1t-a.2oa 

Dir. � l.202) 87IMl200 

tu: ColBm• (Panmrj Holt/bags. 1111:. v. Moq:an Stan.lq 4' Co., Inc. 
MSSP v, M�dttwG � For/Jtq Hold/ng8 Inc. et al. 

Dea:r Mtke: 

Enclosed plc� find BlomnbCIJ" s cqtffication of compliance with �h l of 
the April 16 Agreed Order on Coleman (Parent) HoldiJlg Inc."1 Motion to Compel CollsClll to 
Third·Put:y Production of Responsive E�ID.aifs. 

cc: Joseph Iunno, Jr .• Esq. (by facaintile) 
Jo.btt Scarola, :S8q. (Qy fac&imile) 
Merle Hansen. Bsq. (by facs�e) 

Chicago 

EXHIBIT 

"" 
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Ka1hryn Ft OeBQtd 
'ro C;lJ Wrltar Dlladly: 

(202}B7�8 
kcJetlOrd@klrldand.cam 

Mic�l Brody, Esq. 
Jeon.er &: Bleck, U.C 
One mM Plaza 
Chicago, JL 6061 l-7603 

B:IRIUND & £LLIS LLP 

KIRKLAND &... ELLIS LLP 

Ma FHtunth SCr1111t, N.W, 
Waetllllgton, D.C • .200015 

20:2 1!179.SOOG 
www.lrJrklsr11:t.o0n1 

Augwil 2, 2004 

� 0 3 5 / 0 4 3  

liJ 002/002 

Ft�l111n•: 
2C2 179-5200 

�lr. Fu: (202) 87��00 

Re: ColRma" (P1iTe11t) Bohling�. 111� ii. Mo'l/tm Stllll/q &: Co., Inc. 
MSSF ..,, Mac:A.rsdrllWS & Forbes Boltli:nga Inc. et at, 

Dear Mike: 

I write to iafo:rm you that no doc;umeots were withheld from Morgan Stanley's 
July 9� 2004 production of Bloomberg e-mails on tho bJsis of privilege. 

cc: Joseph Iaimo, Jr., Esq. (by fac&imilc) 
John Scarola. Esq. (by facsimile) 
Mark Hansen. Esq. (by faosimile) 

Chlo!.go Lm Angele:i 

EXHIBIT l N 

San Francisco 
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iriomaa A. Cl.Dtfl 
To �I Wlltet Olru.lly. 

(a>Zl lln-599.S 
�-@X!llCIMd.mm 

BY EACSIMILE 
Michael Brody, Esq. 
Janner & Bloclc, LLC 
One 18M Plaza 
Chicago. IL 60611-7603 

KIRKLAND &.. ELLIS lLP 

11115 Pltteenll'I SJrHI, N.w. 
Wuhlnglun. D.c. 20Clll5 

$2 8711-6000 

NovcJllbcr 17. 2.004 

Re: C'1kman (Parat) Holdmgs- lnc. "· Morga11 Stanley & Co.� lnc. 

Dear 'Mike: 

I write ��IU'ding supplementation of Morgan Stanley's document production. 

Morgan Stanley bas discovered addii:ional e-mail bac:kup tapes since our c�mail 
production iu May 2004. The data on some of newly disc.ave� tapes has bcco xestored and, to 
ensure eoatioued compliance with the a8"Cd QJ°dSI", we have to-run the searches described m the 
order. Some responsiYc e-mlll1s have been located as a result of this pIOCC55. We willprodru:e 
the responsive documents ta you. u soon as the production is finalized. 

Some of the b8':kllp tapes are still being l'e!to!'ed. To cnwre COilt:inucd comp.lianco with 
tha agn:ed order, we intend. to re--.run the aearches again when the restoTation process .is complete 
and will produce any responsive doeumcmta that result 

Sincerely, 

� ;{ � //'I 
Thomas A. Clare 

� 0 3 6 / 043 

cc: Joseph IamioJ &q. (by fa.r.:similc) 
John s�la, Esq. (by facsimile) 
Mat"k C. Hanson. Esq. (by facsbnilc) EXHIBIT 

I o 

Chioago 
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.J E N N  E R O. B L O C K 

December 14, 2004 

By Tele.copy 

Thomas A. Clare, Esq. 
Km.KU.ND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Colemtm. {Parent) Holdings lnc. v. Morgan Stanley & Co. 

Dear Tom: 

Ji;mlct" & t'llocl. IJ..I 
Oni:: IJ!l'<l t'�a 
Chicigu, IL 60611 
Tel 312,-a:u-9350 
wwwJL .. lllCI" J!OIU 

Mich=l T. Brody 
"rd 312 92.:r27U 
fa11. 3:1.2 84Q-77U 
mbrody@jenner.com 

Chicago 
D:illaa 
W:uhingrnn. bC 

I write concerning your letter of November 17, 2004 relating to Morgan Stanley's discovery of 
additional emails. 

In that letter, you state that Morgan Stanley located additional email backup tapes, and that you 
would be producing documents soon. Within two days of that letter. you produced some emails 
to us. In your November 17, 2004 letter, however, you also indicate that ''some of the backup 
tapes are still being resto.red." liave those backup tapes been restored? Have you found 
additional,. responsive emails? If so, when will MoI"gan Stanley produce those emails? How is it 
that the tapes were only I"ecently located? 

Finally, as required by Ebe Court, we assume that you will produce a privilege log for any 
responsive emails that yoo. withheld from yOUI' recent email production. 

Very nuly yours, 

�l . � 
Michael T. Brody { 
cc: Joseph Ianno, Esq. (by telec:opy) 

John Scarola, Esq. (by telecopy) 
MCU'k C. !!an.sen. Esq. (by telccopy) 
Jerald S. Solovy, Ssq. I 

EXHISIT 

f 
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Tmrr- ..... Cl119 To �Writv Cl-Uy. 
2.01 07�11 

�l'lllim.Cllftl 

Mic'bs.sll Broi;Jy, Haq, 
Jenner It B� U.C 
Ono IBM Plaza 
c�ago, JI. 60611-7®3 

KIRR.L.AND &.. ELLIS LLP 

1151 FlllllM\lh 8""'el, N.W. WU.�inQWn. D.0. l!OCIQI 
aoa a79..SOOO 

Ril: Cf'kM1111 (Pa�t) Ha/J"1111r11, I.JUI. v. MD'8111J SW.11111 & Co., Inc. 

Do11C Mike: 

I writi:'. Di ttJS(I� to your Dccembm' 14 letteir regatdhi}': ihr: producdilil of e-1nlil 
mr.AA11Ea iTmt1 backsip t11pes. No &<dditiol'ltl resoousivo e-maD.e ha.v� � loca� slnc:1:1 e1ur 
N1JVcmhcr prndw:tioa. A priYilce1:1 Io1 � out November'J)tQdlumon 15 endolled, 

cc: Joaoph. 1:.almo, Esq. (by &c1imile) 
John S�� Bvq. (by �c) 
Mlllk C. Haasea. Esq. (by:F.:iimile) 

Sinr.t;n::Jy1 

-r�a. � 
'l'bama A. CJ,,m 

� 0 3 8 / 0 4 3  

141 00 2/00J 

EXHIBIT 

I a 
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� E N N E R & B L O C K 

December 30, 2004 

By Telecopy 

Thomas A. Clare, Esq. 
KlRKl..A.ND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Tom: 

.J c1111er .11.. M loc;k LU' 
Oue I�l\I rlaza 
ChWLgll, IL 60611 
Tel 312-2U"9850 
..-..w:jt:1111er,c:cm1 

Mi�l T. Brody 
Tt:l 312 923-2711 
Falt JU 840-7711 
tnbrody@jenner.coin 

ChiDgO 
O:i.lla1 
Wa1hing1un, � 

I write in response to your letter dated December 17, 2004 concerning Morgan Stanley' s recent 
production of emails. 

In that letter, you state that Morgan Stanley has not located any additional, responsive emails. 
Yau do not inform us wbelher the review of the recently-located backup tapes still is ongoing. 
Please confirm that all email backup tapes from the relevant time period have been J"eViewed and 
all responsive em.ails have been produced. lf the review still is proceeding. please let us know 
when the reView will be completed. 

Very truly yours, 

� { . � 
Michael T. Brody { 

cc: Joseph Ianno, Hsq. (by telecopy) 
John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S .  Solovy, Esq. 

CHICAGO_! 19$742_1 
I EX HIS IT 

R 
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TilOtll8 "" ¢1n 
To CalWlla"Dhdlr. 

2D:l 1711-511u-.t 
�8tld.cci111 

MicliAcl Brody. EIJq. 
J cimer & Blook,, LLC 
OM IBM l'l-=8. 
Chi�. n. 6061 1-7603 

KIRKLAND &. f.LllS LLP 

111111 ,-.., llWel, M.W. 
WUllrtolan. ll.O, !OOQO 

&Qlt 1179-SOllO 
www.ldltllllUl.GIMll 

J11l\1"7:)' 1 l , zoos 

Ro: Cfjl••an (P1U111.I) HDidJ11g.r, lti.r. "- Murp:11 Stank.JI cl CD., Inc:. 

I Write in rmpame to Y'J\11' li=rter rr.pdin5 tJ-.ft\ai1 � lapel.I. 
�" Ahm.li:=y'' �an of e-mail baahp ,.,. ta �  Resrozadaq of'lh= mxc 

�d of haclcl1p i:apce iii � to  bo �d a.t � � of JIUllJIUy. We b1tend t0 ro-nm dla 
�1211;h.ci; i:bcribcd ii1 thi;i apecd order Id tbat �-

c� JMeph hmio. �· (by .&csimila) 
Johll SoDtO.la, Esq. (by &csimile) 

- Made c. Hmwa,, Esq. (by faoainllle) 

TbotDAll A. Clare 

� 0 4 0 / 0 4 3  

la! 0 0 2/002 

EXHIBIT 

I s 
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� E N N E R & B L O C K  

January 1 9. 2005 

By Tele.copy 

Thomas A. Clare, Esq. 
Kirkland & EIJis LU> 
65S Fifteench Street, N.W, 
Suite 1200 
Washington, O.C. 20005 

Re: ColemQll (Parenr) Holding$ Inc. v. Morgan Stanley & Co. 

Dear Tom: 

jcm11i:r &: Blodc LLP 
Oil� fil M Plil>.::a 
Gl1icago, Tl- 60611 
Tc:I 312"222•9350 
WWllf J1;11m:r ,i;:qm 

Michael T. Brody 
Tel Slll 923-27ii 
f::a� 31� 840-?7U 
mbrody@jenncr.com 

Cbi,;airo 
'O;ilbs 
Washi11gmn. t.>C 

I write in response to your January 1 1 .  2005 lette.- concemiti.g e-mails backMup tapes. 
Unfonunately, your letter raises more questions than it answers. As I requested in my December 
1 4, 2004 letter, pl.ease explain the circwnstances under which Morgan Sumley located these 
backup tapes and advise us of the da[e on which the tapes were located. 

Further, please explain youc statement that that .. the ne:itt set of backup tapes'' is scheduled to be 
restored "at rhe end of lMuary." How many tapes will be restored by the end of January? When 
exactly in January will Morgan Stanley complete the process of .restoring and searching these 
lapes for responsive documencs? Are there other back.up tapes that are not yet in lhe process of 
being restored? If so, please advise us of (a) the number of tapes· that are not yet in the process 
of being restore� (b) the time period of the data contained on those tapes; and (c) Morgan Stanley' s timetable for restoring and searching those tapes. In addition, please explain why those 
tapes are not yet in the process of being restored. Please also explain why MOl"gan Stanley 
cannot complete the restoration and searching of all remaining backup tapes before "the end of 
January." As you know, OUf trial is scheduled to begin on February 22, 2005. 

We look forward your complete response to these questions no later tban. January 21, 2005 so 
that we can bring this matter to th� Court's attention, if necessary. 

Very ti:ul y your11, 

� / . � 
Michael T. Brody { 

MTB:cjg 
cc: Joseph lanno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHJCA.00_1'2ln$1 I_! 

EXHIBIT 

T 
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UFACS!MJLI. 
Micli.acl. StQCiy. E:iq. 
Jami.er &: Blook, LLC 
O� IJlMPlua 
CbiClll&Q, D.. 60611-1603 

ICilUtl.Am> & ELLIS LLP _ 

KIRKLAND &. ELLIS LLP 
MIO AlllWllll � 

a11 •m•Blllh av..i. N.w. WWIR!gWI. D.l;. 24GOll 
1"� 17•1000 

��'" 

Jenuar)' 21, 2005 

ll8: Coluuz• (Parmt) Jltll� l11c. "" Ht1rgu ..rr.ll)' & Ca, Inc. 

De-vMikc;. 
I W?iio in� to yt)bT J1unmy 19. 2005 letter re� Marpi Sruley's pradlld.i.nn 

of � ft� bm bal;kup tllpCIL 
Morgu 8'mlley compJamd. lta mltla1 pIDdDctian. ot� OIJlllil Jl1868apl on. °MA'/ J� 

2004. Tbo Mii.y 2004 l;ll'Oducdon wu coDdnclt:d iD �oe with tha agreed.-upan ocde:r 
� mid � llarobs tbii ruulted m that piCltlw:iCll't cacompwed da•· fmm. all at 1hc 
beo1mp tapca kno'iVA to .mi ·� die 1iDle.. 811� to tb May 2004 � addidowll 
tapea wn fOllnd in Vll'IOlll � • � "!laalqr. 'Ibo cti1oovered 1apClll WllR llet: &arty 
IAbelod a& to their co1111a111.S1 wm JIOt !rul1d in Jn!Qam "Whee o-mail bscblp t3(MI G\ICICllDlrlly 
wcro slelnldi IDd rnuy of dla llpCS � iu 11 diif'� fotmN lhan athot e-mail bamip itpee. m 
Novrmbm 2004, oiio� it wa.1 � .t least somo Of Ebo c!fscavezed rapes �ed. 
reeovarabl& e-mail data, Mmpn S1llnl� ro-nm tho acar4:hos dumbed. bl tbe 11� ard«. 
Thol8 lltal'dlel rNaltm m Mtiqpvi Sanley'$ Novimnbc::r 700-4 PIO� 

Mnrpn. Stulof s efforta ro iaamcc 1ba backup � ililccvcrccl attar 1bu Ma.y 2004 
pn:irlur.ti.on � oqoma. I! i11 • � m3d p11i� pmoma md. iPvc the abceace of cloa.r bhcls ar gtber indOX :lnfCJ� fbr tht: baGkuti b1JC4. 1hmo ia no \fitY tor Morgm 
,'Jtanley to know or accm:atolY -ptedlct 1hc typo cir tima pcrind. of dafa that mlab.t be reco� 
fun tapca that bavct yo& to be rectofed. While M�an Stulley connot ooo� � when 
11.ll nf tho tap1111 will 'be �cd or •hetbat any �lo data wiD be fo'llnd on the RmafJling 
iapeo, we 'lm.denfu4 !h!IA Morp:i. S'Qltllc:y � when the �ed.-l.lfOD D&rOheii v• t11n •Fin 11.l 
th., end ot J�uary. w. � win itVJludc � cxoe � or addi.tl.aml dala 
reeto* •o "Ch• pdor praducrian, 

LCl\don 

� 0 4 2 / 0 4 3  

Iii 0021003 

EXHIBIT 
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MicbUl Brody, &q. 
Jaou.iayi1� 2.00l'i 
P•2 

KIRKl.AND &. ElUS l.LP 

oo: Joaeph I.alma, .8111. (hy t'amimilc) 
.Johll SCllOla, Bsq. (bti'a�imilo) 
Matk C. H.i.Cl'I, P.sq, (by f'.e.ctlmne) 

Ill 003/00J 
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IN THE FIFTEENTH nJDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDTNGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 Al 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

PLAINTIFF'S MOTION IN LIMINE (NO. 19) TO EXCLUDE PORTIONS OF 
EXPERT WITNESS MARK GRINBLATI'S TESTIMONY 

Introduction 

Plaintiff Coleman (Parent) Holdings Inc. (''CPH'') moves this Court for an Order barring 

defendant Morgan Stanley & Co. Inc. ("Morgan Stanley'') from in1roducing testimony at trial 

from its damages ex.pert Mark Grinblatt on the following topics: 

(1 ) Grinblatt should be barred from testifying concerning the "out of pocket" damages 

measure. That measure is ·irrelevant here because CPH has elected to seek damages under the 

"benefit of the bargain'' measure. As shown below, Florida law applies to the damages issues for 

all four counts of plaintiff's complaint. See Part I.A below. 

Under Florida law, a plaintiff in a misrepresentation case may elect either the "benefit of 

the bargain" measure of damages or the· "out of pocket" measure of damages, depending upon 

which measure better compensates the plaintiff for the loss it has suffered. In Florida, the 

"prevailing view is the 'benefit of the bargain' nile which would award as damages the 

difference between the actual value"· of the securities that plaintiff was defrauded into receiving 

16div-010353
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and "their value had the facts been as represented." Strickland v. Muir, 198 So. 2d 49, 51 (Fla. 

4th DCA 1967). Here, CPH has elected the ''benefit of the bargain" measure, not the "out of 

pocket" measure. Grinhlatt's report, however, is predicated exclusively on the "out of pocket" 

measure. (Ex. A, Grinblatt Report§§ IV.l & V.1, mf 60-77 & 105-38.) By applying the "out of 

pocket'' measure, Grinblatt has not addressed the damage theory that CPH has elected_ As a 

result, Grinblatt's testimony does not have any relevance to the damages measure at issue here 

and should be excluded. See Part LB below, 

(2) In calculating damages for aiding and abetting (Count 2) and conspiracy (Count 3), 

Grinblatt should be barred from offering testimony based upon his attempts to segregate the 

portion of CPH's losses purportedly caused by Sunbeam's "accounting fraud" (Ex. A, Grinblatt 

Report if 30) from the portion of CPH's losses caused by Morgan Stanley. Under established 

law, a joint tortfeasor that participates in a conspiracy to defraud, or aids and abets another's 

fraud, is responsible for the entire loss - not simply the portion of the loss attributable to the 

defendant's direct involvement. Grinblatt's effort to exclude the Sunbeam portion of plaintiff's 

damages from Counts 2 and 3 is incorrect as a matter of law. See Part II below. 

(3) Grinblatt should be barred from testifying concerning the following topics as to 

which his opinions are impermissibly speculative: 

• the purported existence of a Rule l 44A market for the restricted Sunbeam stock that 
CPH received (see Part III.A below); and 

• the purported existence of possible hedging or similar transactions regarding the 
restricted Sunbeam stock that CPH received (see Part IIl.B below). 

2 
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( 4) Grinblatt should be barred from testifying concerning his prior retention in an 

unrelated matter by one of CPH's law firms. See Part IV below.11 

ARGUMENT 

I. Grinblatt's Opinions Concerning The Value Of CPH,s Coleman Stock Should Be 
E;1.:cluded Because They Ar-e Inconsistent With The Theory Of Damages That 
Plaintiff Has Elected. 

A. Florida Law Governs The Determination Of Damages. 

The choice-of-law issues in this case already have been briefed in accordance with the 

deadlines set by this Court. As part of that briefing, Morgan Stanley never argued that the proper 

measure of damages under New York law is materially different from the proper measure of 

damages under Florida law. As CPH has shown previously, Morgan Stanley bore the burden 

during the choice-of-law briefing (I) to identify, on an issue-by-issue basis, any aspects of this 

case as to which Morgan Stanley contended New York and Floiida law uiffor, ant! (2) to 

demonstrate why New York law applies to those issues. See, e.g., Collins v. Collins, 36 So. 2d 

417, 417 (Fla. 1948) (°when the contrary [law] has not been alleged, we have assumed the law of 

the other state to be the same as our own"); Gustafson v. Jensen, 515 So. 2d 1298, 1300 (Fla. 3d 

DCA 1987) ("where a party seeking to rely upon foreign law fails to demonstrate that the foreign 

law is different from the law of Florida, the law is the same as Florida"); Aetna Cas. & Sur. Co. 

v. Ciarrochi, 573 So. 2d 990, 990 (Fla. 3d DCA 1991) (same); Watson v. First Nat'/ Bank of 

Chicago, 367 So. 2d 732, 733 (Fla. 4th DCA 1979) (''Upon the failure to plead any applicable 

foreign law, it is presumed that any such law is the same as Florida law"); Owens-Corning 

1 The arguments in this motion do not address all of the defects in Grinblatt's report, and CPH 
reserves the right to raise additional objections to his report and testimony. For example} CPH 
contends that even under Grinblatt's out-of-pocket-loss theory, his calculations are incorrect . In 
other words, even if this Court were to apply an out-of-pocket loss measure, which it should not, 
CPH is prepared to rebut Grinblatt's views and show that CPH has suffered enormous damages. 

3 
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Fiberglas Corp. v. Engler, 704 So. 2d 594, 594 (Fla. 4th DCA I 997) ("Where the law of a 

foreign forum is claimed to be dispositional, yet no foreign law is pleaded to the trial court, the 

matter is to be determined by the law of this forum''). 

In response to this Court's schedule for addressing choice-of-law issues, Morgan Stanley 

identified two issues - and only two issues - conceming which Morgan Stanley contended that 

New York law was different than Florida law. Those two issues are reflected in this Court's 

choice-of-law order, which holds that New York law applies to those two aspects of CPH' s 

claims (8/12/04 Ord�r at 12): 

As to Counts I and IV of CPH's Complaint and MSSF's ds:iimo;: RBR1n�t MA FCO 
and CPH, the Court determines that New York substantive law applies (i) to 
engraft a requirement that the recipient of a negligent misrepresentation be in a 
special relationship to its publisher for the misrepresentation to be actionable, and 
(ii) to engratt a reqwrement that a party perform reasonable due diligence as to 
available information in order to prove that its reliance on a misrepresentation was 
reasonable. 

Those two issues are the only two issues identified in Morgan Stanley's choice-of-law 

motion. Morgan Stanley never argued that the measure of damages in this case is different under 

New York law. Accordingly, Morgan Stanley has waived any contention that Florida law does 

not apply to the measure of damages for all four counts of plaintiff's complaint. 

B. Under Florida Law, The Plaintiff May Elect Whether To Pursue The 
"Benefit Of The Bargain" Or The "Out Of Pocket'' Measnre Of Damages. 

Florida law permits a plaintiff who has been injured by fraudulent misrepresentations to 

pursue damages under either the "benefit of the bargain'' measure or the "out of pocket" 

measure; 

Florida has adopted two standards for the measurement of damages in an action 
for fraudulent representation. Either may he used tn nn jn�t1r.P. �c: thP 
circumstances demand. The first standard is the "benefit of the bargain'' rule 
which awards as damages the difference between the actual value of the property 
and its value had the alleged facts regarding it been true. The second standard is 
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the "'out of pockef' rule which awards as damages the difference between the 
purchase price and the real or actual value of the property. 

Totale, Inc. v. Smith, 877 So. 2d 813, 815 (Fla. 4th DCA 2004). 

!4100 5/018 

Here, CPH elects recovery under the benefit-of-the-bargain damages measure. Plaintiff 

will prove at trial that as a result of Morgan Stanley's wrongful conduct, CPH did not receive the 

benefit of the bargain that the parties struck. In particular, the bargained-for transaction was 

supposed to provide CPH\vith 14.l million shares of Sunbeam. stock, with a market value of 

approximately $680 million. As a consequence of the fraud, CPH received Sunbeam stock that 

was worthless. The difference between the benefit of the bargain that CPH was entitled to 

receive - $680 million - and the value that CPH realized from the exchange - zero - is the 

proper measute of CPH's dam.ages under the benefit-of-the-bargain rule. 

Grinblatt has calculated damages under a different theory. the out-of-pocket measure. 

(Ex. A. Grinblatt Report 4!MJ 31, 172,) That measure looks to the difference between the value of 

what plaintiff received and the value given for it. Grinblatt contends that any other theory 

besides the out-of-pocket measure is ''inappropriate." Id. if 172. Using the out-of-pocket 

measure, Grinblatt has compared the value of CPH's Coleman shares (which he severely 

discounted) to the value of the consideration that CPH received (which he valued as far more 

than what CPH was able to realize), and concluded that CPH was overpaid for giving up its 

investment in Coleman. See Grinblatt Report §§ IV .1 & V .1, inf 60-77 & 105-38. Under his out-

of-pocket los:s theory, Grinblatt concludes that CPH received $375 million in consideration� 

than its Coleman shares were worth. Thus, according to Grinblatt. CPH should be delighted that 

it was defrauded into selling its Coleman shares because CPH supposedly caJile out ahead. 

Grinblatt' s calculation of dam.ages is not relevant under Florida law because CPH is 

electing the "benefit of the bargain" measure of damages, not the out-of-pocket loss measure. 
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Florida follows the Restatement (Second) of Torts regarding the measure of damages for 

fraudulent misrepresentation. Nordyne, Inc. v. Florida Mobile Home Supply, Inc., 625 So. 2d 

1283, 1286-87 (Fla. 1st DCA 1993) (permitting the use of "either the 'out-of-pocket' or the 

'benefit-of-the-bargain' rule, dep,ending upon which is more likely fully to compensate the 

injured p�," and stressing that fC[t]his view is consistent with the Restatement approach") 

(citing Restatement (Second) o/Torts § 549; emphasis added). That section of the Restatement 

provides that the '"recipient of a fraudulent misrepresentation in a business transaction'' is 

"entitled to recover" under either theory (Reslalemenl (Second) of Torts § 549): 

Measure Of Damages For Fraudulent Misrepresentation 

(1) The recipient of a fraudulent misrepresentation is entitled to recover as 
damages in an action of deceit against the maker the pecuniary loss to him of 
which the misrepresentation is a legal cause, including 

(a) the difference between the value of what he has received in the 
transaction and its purchase price or other value given for it; and 

(b) pecuniary loss suffered otherwise as a consequence of the recipient's 
reliance upon the misrepresentation. 
(2) The recipient of a fraudulent misrepresentation in a business transaction is also 
entitled to recover additional damages sufficient to give him the benefit of his 
contract with the maker, if these damages are proved with reasonable certainty. 

The Restatement makes clear that a plaintiff may "elect" which of the two measures to 

pursue. According to the comments, the "nonnal measure of recovery" in fraud actions is the 

"benefit of the bargain" rule: ''The frequency of these situations has led the great majority of the 

American courts to adopt a broad general rule giving the plaintiff, in an action of deceit, the 

benefit of his bargain with the defendant in all cases, and making that the normal measure of 

recovery in actions of deceit.',' Restatement (Second) of Torts § 549 Comment g. However, the 

Restatement recognizes that "in occasional cases the out-of-pocket measure of damages wilJ 

actually be more profitable and satisfactory from the point of view of the plaintiff than the 

benefit-of-the-bargain rule." Id. 
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Accordingly, the Restatement adopts the rule that the plaintiff may "elect" which of the 

two measures to pursue, depending upon which measure maximizes the plaintiff's recovery (id. 

Commenth): 

1bis Section therefore follows a compromise position adopted by some 
jurisdictions, giving the plaintiff the option of either the out-of-pocket or the 
benefit-of-the�bargain rule in any case in which the latter measure can be 
established by proof in accordance with the usual rules of certainty in damages. 
The comments and illustrations that follow deal with the more common situations 
in which the plaintiff may wish to elect to receive the benefit of his bargain. 

As support for that rule of law, the Restatement cites DuPuis v. 79th Street Hotel, Inc., 

231 So. 2d 532 (Fla. 3d DCA 1970) (cited in Restatement (Second) of Torts§ 549, Reporter's 

Note � 1). In DuPuis, the court accepted the "'flexibility" approach regarding the measure of 

c:.amages for misrepresentation. Under that approach, a plaintiff who "is content" with an out-of-

pocket measure may have that measure, but otherwise may have the ''benefit of the bargain" 

measure (DuPuis, 321 So. 2d at 536): 

[I]f the defrauded party is content with the recovery of only the amount that he 
actually lost, his damages will be measured under that rule; . . . where the 
damages under the "benefit of the bargain'' rule are proved with sufficient 
certainty, that rule will be e111ployed_ 

Accord Stickland v. Muir, 198 So. 2d 49, SI (Fla. 4th DCA 1967) ('1The prevailing view is the 

'benefit of the bargain' rule which would award as dainages the difference between the actual 

value of the stocks and rrotes purchased as of the time of purchase and their value had the facts 

been as represented. . . . [But] if the defrauded party is content 'With the recovery of only the 

amount he has actually lost, his damages will be measured by the out-of-pocket rule"); Totale, 

Inc. v. Smith, 877 So. 2d 813, 815 (Fla. 4th DCA 2004) ('"The 'flexibility theory' permits the 

court to use either the 'out·of-pocket' or the 'benefit-of-the-bargain' rule, depending upon which 

is more likely [to fully] compensate the injured party. The trial court may instruct the jury on the 
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'out of pocket' rule or the 'benefit of the bargain' rule as justice demands") (emphasis and 

bracketed material in original; internal citations and quotation marks omitted). 

Grinblatt rests his calculations entirely on the out-of-pocket measure. However, 

Grinblatt's theory does not comport with Florida law, which applies to the measure of damages 

for all four counts of CPH's complaint. Under Florida law, plaintiff can recover damages under 

the benefit of the bargain measure, and CPH has elected to do so. Therefore, Grinblatt' s 

calculation of the value of Coleman in Sections IV.1 and V.l of his report(�, 60-77 & 1f1f 105-

38) does not have any bearing on the measure of damages that CPH has elected to pursue. 

Because Grinblatt' s analysis does not address the damages theory that CPH will present, 

Grinblatt's analysis of the value of Coleman is irtelevant and should be excluded. 

II. Grinblatt's Opinions Concerning The Value of s-.:ubeam .Stock That CPH Received 
Should Be Excluded Because They Are Based Upou An Allo�a:tion Of CPH,s 
Damages That Is Inconsistent With Florida Law. 

In calculating damages for aiding and abetting (Count 2) and conspiracy (Count 3), 

Grinblatt should be baned from testifying that the portion ofCPH's losses purportedly caused by 

Sunbeam's "accounting fraud" (Ex. ·A, Grinblatt Report if 30) must be segregated from the 

portion of CPH's losses caused by Sunbeam's joint tortfeasor, Morgan Stanley. As part of 

Orinblatt's analysis of the consideration that plaintiff received from Sunbeam, Grinblatt has 

constructed alter.native hypothetical prices of Sunbeam stock. In calculating those hypothetical 
) 

values, Grinblatt expressly states that he is attempting to segregate the damages purportedly 

caused by Sunbeam's "accounting .fraUd'' from the damages caused by Morgan Stanley. Indeed, 

Grinblatt states point blank that he was required as part of his engagement to "assume that 

Defendant is not responsible for damages due to third parties" (Grinblatt Report if 30): 

I have been asked to calculate the portion of Plaintiff's out-of-pocket damages 
attributable to Morgan Stanley and to assume that Defendant is not responsible for 
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damages due to third parties. Specifically, any declines in Sunbeam stock price 
due to allegations of accounting fraud, which were not known to Defendant, do 
not count towards damages. 

141009/018 

See also, e.g., Grinblatt Report , 90 ("I have been asked to calculate damages attributable to 

Morgan Stanley and not to third parties"); id_ , 87 (stating that Grinblatt estimated the value of 

Sunbeam stock "after all of the artificial inflation attributed to Morgan Stanley's conduct was 

removed"; emphasis added); id. , 88 ("I first identify the date closest to March 30 on which 

Snnbeam's stock price was not artificially inflated due to Morgan Stanley's conduct"; emphasis 

added); id. � 147 (subtracting the effects of "negative information for which Morgan Stanley is 

wholly or largely not responsible"); see generally Grinblatt Report§§ IV.3 & V.3, �� 87-101 & 

iMI 145-61. 

Grinblatt's analysis is wrong as a matter of law because Grinblatt expressly states that he 

has a:ttem.pted to exclude from his analysis the damages that he purports to attribute to 

Sunbeam's "accounting fraud." (Grinblatt Report, 30.) A joint tortfeasor who participates in a 

conspiracy or who aids and abets another' s misconduct is responsible for the entire loss that the 

plaintiff suffers from that misconduct. As a result, Grinblatt's calculation of the value of 

Sunbeam stock that CPH received is based upon an improper allocation and should be excluded. 

(Grinblatt Report§§ IV.3 &V.3, ,, 87-101 & ,, 145-61.) 

Florida law is clear that joint and several liability exists for. all dainages suffered by the 

plaintiff from concerted activity, regardless of which defendant caused what portion of the 

damage: 

Under Florida law, when defendants act in concert . . . each defendant is 
individually and collectively responsible for the entire consequence of their acts. 

Joint and several liability is imposed in such cases, even where an individual 
caused only a part of the economic damages or where the individual defendant's 
act, if it had occurred alone, might not have caused the result. 
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University of Miami v. All-Pro Athletic Surfaces, Inc., 619 So. 2d 1034, 1035 (Fla. 3d DCA 

1993) (internal citations omitted); accord Grobman v. Posey, 863 So. 2d 1230, 1236 (Fla. 4th 

DCA 2003) ("Derivative liability is similar to vicarious liability in that (1) there is no cause of 

action unless the directly liable tortfeaser commits a tort and (2) the derivatively liable party is 

liable for all of the harm. that such a tortfeasor has caused") (emphasis in original). 

The same principle is reflected in the Restatement (Second)· of Torts§ 876. That section 

provides that a person who aids and abets or otherwise acts in concert with another tortfeasor is 

liable for the "hann resulting ton third person" from the other tortfeasor's acts (id.): 

Persons Acting in Concert 
For harm resulting to a third person from the tortious conduct of another. 

one is subject to liability if he 
(a) does a tortious act in concert with the other or pursuant to a common 

design With him. or 
(b) knows that the other's conduct constitutes a breach of duty and gives 

substantial assistance or encouragement to the other so to conduct himself ... 

Indeed, that principle is blackletter law: ••Where two or more persons act in concert, it is 

well settled both in criminal and in civil cases that each will be liable for the entire result." 

Prosser and Keeton on Torts§ 52 at 324 (5th ed. 1984); accord 86 C.J.S. Torts § 37 (1997) ("As 

a general rule, one who counsels, advises, abets or assists the commission of an· actionable wrong 

by another is responsible to the injured person for the entire loss or damage"); 74 Am. Jur, 2d 

Torts § 60 ("One who commands, directs, advises. encoUta:ges, procures, instigates, promotes, 

controls, aids,. or abets a wrongful act by another is regarded as being as responsible as the one 

who commits the act, so as to impose liability upon the former to the same extent as if he had 

performed the act himself. The liability in such a case is joint and several"). 

In short, in for a dime, in for a dollar. The law is clear that persons who a.ct in concert 

through conspiracy or aiding and abetting are liable· for the entire Joss stiffered by the plaintiff, 
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without regard to which person caused which portion of it. Therefore, as to aiding and abetting 

(Count 2) and conspiracy (Count 3), Grinblatt's damage calculation should be excluded because 

it is contrary to Florida law. 

m. GriPblatt's Opinions Regarding Rule 144A And Hedging Transactions Should Be 
Excluded. 

A. Grinblatt's Opinions Regarding Sal6 of Stock Under Rule 144A Are 
Spllculative and Should Be Excluded. 

The Sunbeam stock that CPH received in exchange for Coleman was unregistered and 

therefore could not be sold to the public on the open market. However, in his report, Grinblatt 

asserts that "restrictions on unregistered stock only delay sale to the public" because "(a]n active 

Ruie 144A market exists for such shares among qualified investors." (Ex. A, Grinblatt Report, 

87, n.58.) But iil his deposition, Grinblatt acknowledged. that he is "not a legal expert on the 

specifics of when and when it [Rule 144A] cannot be applied." (Ex. B, Grinblatt Dep. 268.) 

Grinblatt explained that he had "mentioned [RUie 144A] in his textbook" and had ''read 

newspaper articles about this'' arid "[i]t struck me that for virtually any kind of securities 

situation, a holder like Mr. Perelman or MacAndrews & Forbes or its affiliates should have been 

able to use this." (Ex. B, Grinblatt Dep. 269.) 

Grinblatt does not have any underlying basis to support his proffered opinion that an 

"active" Rule 144A market existed for the Sunbeam shares CPH received in the transaction. Not 

only is Grinblatt admittedly unqualified to opine on whether CPH could legally have sold any of 

its Sunbeam shares under Rule 144A, he admitted that he ''didn't investigate this specifically 

with respect to Coleman." (Ex. B, Grinblatt Dep. 263.) Indeed, Grinblatt did not do any 

investigation whatsoever as to whether an "active Rule l 44A market'' existed for unregistered 
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Sunbeam shares a.fter the fraud at Sunbeam was revealed, and he has not demonstrated any 

instance in which comparable stock was disposed of through a Rule 144A sale.Y 

An expert :ni.a:y not.testify based on speculation. Florida courts routinely exclude expert 

testimony that merely speculates about an essential factual predicate. E.g., Finkelstein v. 

Deparlment of Transportation, 656 So. 2d 921, 925 (Fla. 1995). In Finkelstein, the Supreme 

Court held inadmissible a party's proffer of unsupported expert testimony that environmental 

contamination would reduce the value of property. Finkelstein, 656 So. 2d at 925. The Court 

held tha.t an expert's "opinion as to a decrease in value cannot be a mere surmise that because 

property is contaminated, it logically follows that the value of the property is decreased." Id. 

Instead, "[t]here must be factual basis through evidence of sales of comparable ... property upon 

which to base a det.ennination." Id. 

Similarly, in Kelly v. Kinsey, 362 So. 2d 402 (Fla. 1st DCA 1978), the Court of Appeals 

held that the trial court erred in permitting a finance professor to testify regarding the plaintiff's 

diminished earning capacity because of injury based on the professor's "judgment" that the 

plaintiff would be unable to work with the intensity needed to achieve an average rate of 

. . 
earnings. Id. at 404. The court concluded that the expert had neither the expertise needed nor a 

ha.sis in fact for concltrtling that the plaintiff's injury would impair his earnings capacity in the 

particular field of work for whfoh he was quaHfied. Id 

Like the opinions in Finkelstein and Kelly, Grinblatt's opinion speculates about whether 

there was a Rule 144A market for CPH's Sunbeam stock . Grinblatt. by his own admission, did 

2 In contrast, Mx. Horton, CPH's investment banking expert, testified based upon his experience 
that the Rule 144A market did not provide any assurance that CPH could have sold its Sunbeam 
stock and tha.t assets are often unable to be sold for lack of a buyer. · 
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not do any meaningful analysis of the Rule I 44A issue. It merely "struck him" that there 

''should have been" a market. Grinblatt's .. opinion', is ilo opinion at all and should be barred . 

.B. Grinblatt's Opinions Regarding Possible Hedging Transactions Are 
Speculative And Contrary To Law. 

Grinblatt also opined that "[fjinancial institutions, such as investment banks and 

insurance companies, routinely enter into financial agreements (e.g. total return swaps, insurance 

policies, or options) to relieve customers of some of the risk of holding restricted stock." (Ex. A, 

Grinblatt Report iJ 186�) In his deposition, when asked whether he had "developed or outlined a 

[hedging or similar] strategy that [CPH] could have used that would have been legal and 

appropriate in this case,;, Grinblatt stat.ed that he had not. (Ex� B, Grinblatt Dep. 265.) He 

further stated that, in developing his views, he did not consider the testimony of the individuals 

who actually had looked into whether the stock could be hedged in 1998 to detennine why a 

hedge was not done, or whether th.ere would be tax or SEC consequences from a hedge, or how 

much stock investment banks included in their consideration of hedging strategies. Id. at 265-67. 

Instead, Grinblatt testified that he had "general knowledge that you can hedge almost anythingu 

(id. at 265), not that he had any specific basis in fact for suggesting that a hedging transaction 

would have been appropriate in this case. Similarly, at his deposition, Grinblatt stated that he 

was offering his "general impression,, that "you can hedge anything." Id. at 268. Orinblatt did 

not investigate whether any actual hedging transaction was available, but simply shot from the 

hip based on his "general knowledge" and "general impression . ., That is too vague and 

speculative to assist the jury in understanding the evidence or facts at issue in this case and 
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should be excluded on those grounds. Fla. Stat. AIUl. § 90.702; see also Finkelstein, 656 So. 2d 

at 925; Kelly, 362 So. 2d at 404. · His opinion is certainly not admissible expert testimony . .21 

Grinblatt's general impression not only is speculative, but also is contrary to law. A 

plaintiff does not have a duty to enter into coll1ple� "hedging" transactions to protect itself from 

the effects of a defendant's fraud. Hedging transactions have costs, either in tenns of out-of-

pocket outlays (such as buying a "put" option) or incurring added risk (such as eliminating a 

plaintiff's upside potential). A defrauded plaintiff has no duty to assume those costs. See, e.g., 

American General Corp. v_ Continental Airlines Corp., 622 A.2d 1, 11 (Del. Ch. 1992) ("While 

there is a general duty to mitigate damages if it is feasible to do so, a plaintiff need not take 

unreasonably speculative steps to meet that duty . . . . American General was therefore not under 

a duty to engage in the put and call option scenarios set forth by defendants"), ajf'd, 620 A.2d 

856 (Del. 1992); cf Bass v. Janney Montgomery Scott, Inc., 210 F.3d 577, 589 (6th Cir. 2000) 

(holding that plaintiff did not have a duty to "mitigate his damages" by exercising stock warrants 

obtained in the transaction: ··warrants for the purchase of unregistered stock cannot be exercised 

on a moment's notice,'' and as an insider, plaintiff �·was prevented by the securities laws from 

selling Tedmigen stock'' without full disclosure; 1'Finally7 even if he was not absolutely barred 

from selling the stock, the mitigation rule does not require parties to unload junk stock on 

3 Grinblatt's opinion concerning CPH's supposed duty to hedge also is objectionable for art 
independent reason.: Grinblatt refused to testify in his deposition about his experience in 
managing a hedge fund - experience upon which he purports to base his views. In his 
deposition, Grinblatt asserted that CPH was unable to examine him about his hedge fund 
experience because he had entered into a sweeping confidentiality order in connection with his 
severance from that fund. See Ex. B, Grinblatt Dep. 47-Sl (refusing to answer questions 
regarding hedge fund experience because of a "very, very strict confidentiality agreement" and 
trade secret concerns). Accordingly, his opinion concendng possible hedging transactions must 
be excluded on that ground, too. See, e.g., Stewart & Stevenson Serv. v. Westcheste1" Fire Ins. 
Co., 804 So. 2d 584. 587 (Fla. Sth DCA 2002) (excludirig expert testimony because expert 
refused to discuss certain supporting facts or reveal underlying documents on account of 
attorney-client privilege). 
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unwitting investors''); Kers & Co. v. ATC Commun;cations Group, 9 F. Supp. 2d 1 267, 1273 (D. 

Kan. 1998) (rejecting argument that "KERS failed to mitigate its damages by short-selling or 

engaging in 'put' and 'call' options trading"; mitigation duty is limited to reasonable efforts, and 

"[s)uch reasonable efforts at mitigation do not require a party to subject themselves to the risk of 

incurring additional losses"). 

Thus, there is no basis for Grinblatt's supposed "expert" opinion, and that opinion is 

contrary to established law. 

IV. Grinblatt May Not Testify That One Of CPH's Law Firms Retained Him As An 
Expert In An Unrelated Case. 

CPH has moved in limine to bar Morgan Stanley from introducing evidence that one of 

CPH's law firms retained Grinblatt in a prior, unrelated case. See Plaintifrs Motion In Limine 

No. 1 8. As shown in that motion, which CPH incorporates by reference, it is improper for 

Morgan Stanley to bolster Grinblatt's credibility by claiming that CPH's law firm, not CPH, 

retained Grinblatt in a case involving an entirely different subject matter. Moreover, admission 

of that testimony will cause unfair prejudice and confuse the jury. 
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Conelusion 

For the foregoing reascms, plaintiff CPH respectfully requests the Court to enter an Order 

barring Morgan Stanley from introducing testimony at trial from its damages expert Matk 

Grinblatt concerning the topics addressed above. 

Dated: January 26, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
ChicagoJ Illinois 6061 I 
(3 12) 222-9350 

Respectfully submitted, 

COLEMAN (PAREN'I) HOLDINGS INC. 

By: �- ·· - - ·  .. :z -:j 

One of Its · rneys 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SIIlPLEY P.A. 
2 1 39 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

-"}�-fl---Fax and Federal Express to all counsel on the attached list on this VU day of 

� 2005. 

� -�--

JOHN SCAROLA 
Florida Bar No.:  169440 
Searcy Denney Scarola 
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Barnhart & Shipley, P.A. 

Z-2-

2139 Palm Beach Lakes Boulevard 
West Palm Beach. FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
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Joseph Ianno, Jr�. Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, :P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 1 5th Street, N.W., Suite 1200 
Washington, DC 20005 

. 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 6061 1 

Mark C. Hansen, Esq. 
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Sumner Square 
1 6 1 5  M Street, N.W .• Suite 400 
Washington, DC 20036-3206 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

PLAINTIFF'S MOTION IN LIMINE (NO. 20) TO EXCLUDE PORTIONS OF 
EXPERT WITNESS GEORGE .P. FRITZ'S TESTIMONY 

Plaintiff Coleman (Parent) Holdings Inc_ ("CPH'') moves this Court for an Order barring 

defendant Morgan Stanley & Co. Inc. ("Morgan Stanley") from introducing any testimony at 

trial by its accounting expert, George P. Fritz, on the following topics: 

(1) that CPH purportedly had an obligation to perform continuing due diligence after the 

signing of the definitive agreements; 

(2) that CPH supposedly could not rely on Morgan Stanley's due diligence in connection 

with the Sunbeam debenture offering; and 

(3) that after the issuance of the press release on March 19, 1998, CPH should have 

sought interim. financial information from Sunbeam. 

' 

Fritz is not qualified to offer expert testimony on those topics. Fritz is a certified public 

accountant who has spent virtually his entire career with the accounting firm of Coopers & 

Lybrand L.L.P. (Ex. A, Fritz 12/7/04 Rep. at 2.) However, as shown below, Fritz cannot cite to 

any accounting rule or literature to support those three opinions. Moreover, Fritz cannot identify 

even one transaction in which he has participated where the seller took stock in a public 

company buyer. Ex. C, Fritz Dep. 216-17. In addition, Fritz never has worked as an investment 
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banker, but he purports to opine on all sorts of due diligence obligations on CPH's part. Because 

Fritz's opinions concern matters far outside the scope of his accounting expertise, the Court 

should exclude Fritz's non-accounting opinions.1' 

ARGUMENT 

I. Fritz Is Not Qualified To Testify Concerning CPH's Due Diligence. 

In his report, Fritz states that he intends to offer the following opinions regarding CPH' s 

due diligence: 

(1) that CPH purportedly had an obligation to perform continuing due diligence after the 

signing of the definitive agreements, and that CPH had ''reason to want to perform an 

appropriate level of due diligence on Sunbeam - both before and after the Merger 

Agreement was executed" (Ex. B, Fritz Rebuttal Rep. at 5, emphasis in original); and 

(2) that CPH supposedly could not "rely on Morgan Stanley's debenture offering due 

diligence" in connection with the Sunbeam transaction (id. at 6-7, Heading III.B). 

Fritz is not qualified to offer expert testimony concerning the due diligence that should be 

performed when a seller receives stock in a public company. See Ex. A, Fritz Rep. at VII.A at 

25-26; Ex. B, Rebuttal Rep. at 4-11. Fritz has not cited to, and cannot provide citations to, any 

accounting or auditing literature to support his opinion as to what CPH should have done in 

investigating Sunbeam. (Ex. C, Fritz Dep. at 168-69, 216, 232-33.) Nor can Fritz identify a 

single matter in which he participated, or even was aware of, involving due diligence that 

continued beyond the signing of a definitive merger agreement. Id., Fritz Dep. at 232-33. Nor 

can Fritz identify any transactions in which he has participated in which the seller received stock 

in a public company buyer. Id.�· Fritz Dep. 216-17. Thus, there is nothing in Fritz's training or 

1 The arguments in this motion do not address all of the defects in Fritz's report, and CPH 
reserves the right to raise additional objections to his report and testimony. 
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experience that would permit him to opine on the nature of CPH' s due diligence obligations in a 

transaction where CPH received stock in Sunbeam. 

Fritz also has never worked as an investment banker responsible for due diligence 

investigations. Id., Fritz Dep. at 43-44. Thus, Fritz does not have any direct experience in 

evaluating, supervising, or implementing the due diligence obligations of the parties in a 

securities transaction, much less one in which the seller receives stock in a public company. 

Morgan Stanley has an expert witness on investment banking - Arthur H. Rosenbloom. But 

Morgan Stanley does not offer Rosenbloom as an expert on these issues. Morgan Stanley 

apparently could not find an investment banker who would offer the opinions that Morgan 

Stanley seeks to introduce through Fritz. 

Under the law, an expert witness must be qualified to present the opinions he offers, and 

those opinion cannot simply be argument in the guise of expert testimony. Expert witnesses may 

testify only on matters within their expertise. See Goodyear Tire & Rubber Co., Inc. v. Ross, 

660 So . 2d 1109, 1111 (Fla. 4th DCA 1995) ("[l]t is not enough that the witness be qualified to 

propound opinion::t on o. gonoral :mbjeot; ro.ther he muat be qualified. o.& an axperl on tha di�crata 

subject on which he is asked to opine,'); see also Sea Fresh Frozen Products, Inc. v. Abdin, 411 

So. 2d 218, 219 (Fla. 5th DCA 1982) (person offered as an expert must have expertise on the 

subject). 

Here, Fritz's accounting background does not qualify him as an expert on CPH's 

purported due diligence obligations. As a result. Morgan Stanley should be barred from eliciting 

any testimony from him on the due diligence CPH that should have performed regarding 

Sunbeam, 

3 
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II. Fritz Is Not Qualified To Testify Concerning What He Thinks CPH Should Have 
Done After The March 19, 1998 Press Release. 

� 004/007 

In his report, Fritz also offers his opinion that after the issuance of the press release on 

March 19, 1998, "CPH had reason to wish to obtain Sunbeam interim financial information." 

(Ex. A, Fritz Report at 25.) In his deposition, Fritz elaborated on that statement. He explained 

that based upon his review of the factual record in the case, he believes that the press release and 

other information should have put CPH on notice of potential prob lems at Sunbeam, which 

should have caused CPH to do additional investigation. (Ex. C, Fritz Dep. at 103-05.) 

Fritz is not qualified to provide expert testimony on what CPH should have done in 

reaction to the press release. Again, Fritz has not cited to, and cannot provide citations to, any 

accounting or auditing literature to support his opinion on what CPH should have done in the 

first quarter of 1998. (Ex. C, Fritz Dep. at 168-69, 216, 232-33.) When pushed for the basis of 

his opinion, Fritz testified that his opinions were based on his reading of the record in this case 

- depositions, documents, and contracts. Id. at 172· 76. When asked whether there was 

anything in his accounting background that enabled him to opine on what CPH should have 

done, or what due diligence CPH should have performed, Fritz replied "I'm not sure why I'm 

any less competent than anybody to read a deposition." Id at 177-78. When asked where one 

would look to find support for his underlying opinions concerning CPH's supposed motivation to 

conduct the level of due diligence he advocates, Fritz testified: "It's difficult for me to know 

where . . . comm.on sense might be institutionalized." Id at 218. 

Fritz cannot point to a single transaction in which he provided professional services 

where the seller conducted the investigation he urges. (Ex. C, Fritz Dep. at 216-17.) Fritz never 

before has given expert testimony in those areas, nor has he published or given speeches on the 

topic. (Ex. A, Fritz Rep. at 4; Ex. C, Fritz Dep. at 216-17.) Fritz also has conceded that he never 
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has worked as an investment banker. Id. at 44. Fritz simply does not have the experience or 

training that would permit him to testify as an expert on these matters. 

At bottom, Fritz's answers reveal that his opinions are not based on any specialized 

knowledge based on bis training or experience as an accountant. Fritz's testimony simply 

"spins" the evidence in the record. His testimony is argument in the guise of expert proof and 

should be excluded. See generally Haendel v. Paterno, 388 So.2d 23.5, 237-38 (Fla. 5th DCA 

1980) (a general background in busjness affairs is an insufficient basis to qualify a person as an 

expert on complex business matters outside his expertise). 

Conclusion 

For all those reasons, plaintiff CPH respectfully requests the Court to enter an Order 

barring Morgan Stanley from introducing testimony at trial from its expert George P. Fritz 

concerning the topics addressed above. 

Dated: January 26, 2005 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 

One IBM Plaza 

Chicago, llinois 60611 
(312) 222-9350 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

By: _-= _____ z'---��.--.--
One of Its Af rneys 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

· 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

14100 1 /028 

IN TIIE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

PLAINTIFF'S MOTION IN LIMINE (NO. 21) TO EXCLUDE PORTIONS OF 
EXPERT WITNESS ARTHUR H. ROSENBLOOM'S TESTIMONY 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") moves this Court for an Order barring 

defendant Morgan Stanley & Co. Inc. ("Morgan Stanley") from introducing any testimony at 

trial by its investment banking expert, Arthur H. Rosenbloom, concerning (a) whether litigation 

was filed against Morgan Stanley by other parties in connection with the Snnbeam transaction) 

and (b) the inferences to be drawn from the fact that litigation purportedly was not tiled.11 

Jn his report, Rosenbloom expresses his understanding that the holders of the Sunbeam 

convertible debentures never sued Morgan Stanley. (Ex. A, Rosenbloom Report at 17.) CPH 

already has moved in Ii.mine to bar any testimony that the debenture holders purportedly did not 

sue Morgan Stanley. See Plaintiff's Motion in Limine No. 10. As shown in that motion , which 

CPH incorporates here by reference, testimony that the debenture holders supposedly did not sue 

Morgan Stanley is not probative of whether Morgan Stanley wronged CPH. There are many 

reasons why a party does or does not bring litigation. Speculation into whether the debenture 

holders were even aware of Morgan Stanley's misconduct, whether they resolved their disputes 

1 The arguments in this motion do not address all of the defects in Rosenbloom's report, and 
CPH reserves the right to raise additional objections to his report and testimony. 
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with Morgan Stanley in other ways, or whether they chose not to sue because of considerations 

unrelated to the merits of their claims such as an aversion to the rigors of litigation or other 

busjness relationships with Morgan Stanley would divert the jury from deciding the issues in this 

case. 

Moreover, it is simply inaccurate for Morgan Stanley to assert that the debenture holders 

never sued over its misconduct in connection with the Sunbeam debenture offering. As part of 

Sunbeam's bankruptcy case. Sunbeam's Official Committee of Unsecured Creditors, which 

represented and was controlled by holders of the debentures, filed a lawsuit against Morgan 

Stanley, Morgan Stanley Senior Funding, Inc. ("MSSF"), and the other lenders. In that lawsuit, 

the Committee alleged that Morgan Stanley had defrauded the debenture holders through, among 

other things, participating in the issuance of the March 19, 1998 press release and the debenture 

offering materials, both of which were false and misleading. See In re Sunbeam Corp., 284 B.R. 

355, 361-62 (Banlcr. S.D.N.Y. 2002). The Committee further alleged that the purchasers of the 

debentures relied on Morgan Stanley's misrepresentations and omissions and were injured as a 

result. Id. at 362. In particular, the Committee alleged that Morgan Stanley undertook its 

fraudulent scheme so that the money raised by the debenture offering would provide a "cushion" 

to Hbolster the creditworthiness" ofMSSF's senior loan. Id. at 361. 

The Bankruptcy Court ultimately dismissed the Committee's claims against Morgan 

Stanley on bankruptcy grounds - that the Court had not given the Committee permission to sue 

Morgan Stanley and that the Committee' s constituency of unsecured creditors were so far under 

water that they had "no economic stake in the reorganization." 284 B.R. at 375. The 

Bankruptcy Court also dismissed the Committee's claims against MSSF and the other lenders. 

MSSF had argued that the claims against it should be dismissed because all of the Committee's 
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allegations of wrongful conduct involved conduct by Morgan Stanley, not conduct by MSSF. 

The Bankruptcy Court agreed that Morgan Stanley and MSSF should be treated as separate 

entities, that Morgan Stanley's conduct could not be attributed to MSSF, and that the 

Committee's claims against MSSF should be dismissed. Id. at 364, 369. 

Accordingly, any argument that the "debenture holders" never s:ued Morgan Stanley is 

legally irrelevant and factually incorrect. 

Conclusion 

For all those reasons, plaintiff CPH respectfully requests the Court to enter an Order 

barring Morgan Stanley from introducing testimony at trial from its expert Arthur H. 

Rosenbloom concerning the topics addressed above. 

Dated: January 26, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

By:<::::=::: ;:::::=:::=::::====-7 
One of Its Attorneyy 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
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COLEMAN (PARENT) HOLDINGS INC. 

v. 

MORGAN STANLEY & Co., INC. 

141008/028 

Circuit Court of the Fifteenth Judicial Circuit, Palm Beach County, Florida 

Expert Report 

Arthur H. Rosenbloom 
CFC Capital LLC 
December, 2004 

EXHIBIT 
} 
j A 

16div-010383



v 11.:::01<::vv::i l r: 54 FAX 

I. INTRODUCTION 

la] 007 /028 

CFC Capital LLC ("CFC',) by Arthur H. RosenbJoom, has been retained by counsel for 

Morgan Stanley & Company Inco.rporated ("Morgan StanJey") as a consulting expert and a 

possible trial expert on Morgan Stanley's behalf in the case of Coleman (Parent) Holdings Inc. v 

Morgan Stanley & Co., Inc. currently pending in the Circuit Court of the Fifteenth Judicial 

Circuit, Palm Beach County, Florida. The case arises from Morgan Stanley's ro]e in an 

acquisition transaction that closed March 30, 1998 in which Coleman (Parent) Holdings Inc. sold 

its 82% interest in the Coleman Company Inc. to Sunbeam Corporation. 

During the engagement I met with Morgan Stanley's COtlllSe1, reviewed documents, and 

read certain deposition testimony capabJe of adding to an understanding of Morgan StanJey's 

role in the overal1 transaction. No restrictions were placed on the scope of my investigation. In 

arriving at my concJusions, I assumed and relied upon the accuracy of all information received 

and reviewed by me. I am independent of the pames to this action and have no financial interest 

in its outcome. The fees paid herein are in no way fofluenced by the conclusions rendered in this 

matter. I reseive the right to update the opinions set forth in this report as addhional information 

becomes available and I have had the opportunity to review and consider it. 

My biography appears as Appendix A. Litigation in which I have testified within the past 

five years at deposition or trial appears as Appendi:x B. Documents examined by me produced 

during discovery appear as Appendix C. 

I 
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II. ISSUES DISCUSSED IN TWS REPORT 

141008/029 

I have has been requested to provide a rebuttal report to the report of William A. Horton 

dated December 7, 2004 on behalf of Coleman (Parent) Holdings, Inc. In so doing, we undertake 

two activities: (i) to describe the necessity, custom and practice of sellers ("target companies") 

conducting their own due dHigence on the buyer in merger and acquisition ("m&a'•) transactions 

in which a substantial portion of the purchase price consideration is paid in the buyer's shares; 

(ii) to comment on the conclusions reached by Mr. Horton in each of the sections of hjs repon. 

The pages that follow set forth my opinions on these matters. 
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III. IT IS PRUDENT FOR M&A TARG.E'fS TO PERFORM DUE DILIGENCE ON 
THE BUYER WHEN A SIGNIFICANT PORTION OF THE PRICE IS PAID 
WITH THE BUYER'S COMMON STOCK. 

2 

3 

When the purchase price in a transaction consists, in significant part, of a buyer's 

stock it is prudent and customary for the target to perform due diligenceJ on the buyer, 2 

particularly when that stock is not readily marketable because the buyer is a closely held 

company, or, where target shareholders are subject to "lock up', restrictions during which 

their ability to selJ the buyer,s publicly traded stock is limited by provisions in 

agreements between the parties or by operation of law. In such situations, the target's 

due diligence of the buyer is especially imponant because, by accepting the buyer's 

shares, the target effectively has become an investor in the buyer, subjecting itself to the 

risks and rewards associated with such ownership. To detennine those risks and rewards, 

it makes sense for the target company to perform due diligence on the buyer. Such due 

diligence should not be abdicated to external professionals, one's own, and especially not 

the professionals engaged by the other side. Rather, the target's owners and management 

should retain control of the project. They should not allow the buyer or its investment 

bankers ("IBs,') to dictate the extent or the time lines for the due diligence the target wilJ 

perform or the terms and conditions of the deal.3 

The term "due dilige1Jce" is lhe investigation by !ill investor or its advisors of the accurate and complete 
character of the target company's legal matters, its historic, current and projected financial statements, business 
and operations. Rosenbloom, Due Diligence For Global Deal Making. Bloomberg Press, 2002, pp.3-12. See 
also We::aon, Siu and Johnson, Takeovers. Restructuring & Co.1p9rate Governance, Prentice-Hall, Inc., 2001, 
(Third Edition), p. 638. 

Rosenbloom, footnote I, supra, p. 3. 

Triantis, Creating Successful Acquisition and Joint Venture Projects, Quol\llD BooQ, 1999, pp. 140-14]. 

3 
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4 

5 

6 

7 

While, as a general matter, it behooves prudent target companies to perform a rhorough 

due diligence investigation of the buyer any time the purchase price consists largely of 

the buyer's shares, it was, for several reasons, panicularly important for Coleman 

(Parent) to have done so in the Coleman-Sunbeam deal: (i) Sunbeam, the buyer was in a 

turnaround mode. As pleaded by plaintiff, Sunbeam's 1995-1996 financial performance 

had been lackluster, with 1995 earnings per share less than half of those reported in 1994 

and further declines reported in 1996.4 In consequence of Sunbeam's financial disarray, 

its CEO and two directors resigned and, in July 1996, Albert Dunlap was brought on 

board to tum the company around. s In December of 1997, only 17 months later, 

Coleman (Parent) and Sunbeam met to discuss a possible acquisitions of Coleman by 

Sunbeam;6 (ii) the consideration paid to the Coleman shareholders in the ensuing 

transaction was largely in Sunbeam's common stock that earned investment risks 

dramaticaJly greater than would have been the case in all cash transaction; (iii) not only 

did the Coleman (Parent) shareholders accept Sunbeam shares , those shares were not 

freely marketable on the day they were received/ thereby subjecting Coleman (Parent) to 

the risk of market fluctuations in Sunbeam's share price during the lock up period; (iv) 

senior management of Coleman (Parent) and MacA.ndrews & Forbes Holdings, Inc. 

Complaint, paragraph 15. 

Complain1, paragraphs 15 and I 7. 

Complaint, paragraph 37. 

See Section 7.1 of lhe Agreement and Plan of Merger daled as of Febnwy 27, 1998 among SWJ.beam 
Corporation Laser Acquisition Col]>., CL Holdings, Inc., and Coleman (Pe.ren1) Holdings, Inc. Section 7 .1 
provides that only 50% of lbe Sunbeam shares received by Coleman (Parent) could be sold in a period of six 
months from the closing date, with lhe full quotient of such shares saleable only after nine months from such 
date. 
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8 

9 

("MAFCO") harbored their own reservations about the attainabiJity by Sunbeam of its 

intemaJ projections.s 

In light of these circwnstances, it is surprising that Coleman (Parent's) savvy, 

well-financed, operational and financial executives and their advisors involved in the 

Coleman sale appear not to have undenaken any material due diligence on Sunbeam, but 

rather chose to rely primarily on the sales pitch made to them by Sunbeam in the meeting 

of February 23, 1998. 

Coleman (Parent) and its MAFCO affiliate bad all the people and financial 

resources required to perform a thorough operational and financial due diligence on 

Sunbeam as MAFCO did in the generally contemporaneous Panavision transaction. 9 

Because the parties exchanged confidentiality agreements, that task was made easier. 

Jeny Levin, wbo attended tbe third meeting on February 23, 1998 did so because he was probably in the best 
position to evaluate Sunbeam's business plans for Coleman (Parent), Levin TR p. 182:6·8. Mr. Levin's noted 
that Sunbeam's earnings per share for 1998 would likely be $1.99, Wall Street's estimate, whic:h WllS less than 
Sunbeam was projecting in the Long Range Plan, Levin TR p. 234: 9·23, and that the earnings projected in 
Sunbeam's long tenn business plan were a stretch and not achievable. Levin TR pp. 256:1-4. 

See deposition transcript of Glenn F. Dickes, pp. 109:22·25, 110:13-15. Jam aware that MAFCO believes that 
rigorous due diligence was appropriate in an m&a transaction like Panavision in which it sought control and 
that modest due diligence was acceptable in a transaction like Sunbeam in which a minority interest., for 
invescment pmposes was obtained. Dickes TR. pp. 110:13 - 111 :4, 112:14 - 114:1. In that regard, three points 
should be observed: (i) the Sunbeam transaction, a $2.0 billion deal was cframatically larger than most 
acquisitions of control; (ii) the Panavision deal, in which MAFCO's due diligence efforts resulted in a purchase 
price reduction, was materially smaller lhan the Sunbeam transact.ion, and that; (iii) where, as here, Coleman 
(Parent) received close lo $800 million in Sunbeam's reslricted shares and ouly the limited rights and powers of 
a minority stockholder, unable 10 materially impact Sunbeam's strategy or operations, piudence would have 
argued for a due diligence inquiry of Sunbeam by Coleman (Parent) at least as rigorous as the one employed by 
MAFCO in the Panavision lransaction. 

s 
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A confidentiality agreement dated February 23, 1998 pennitted Coleman (Parent) 

to perform due diligence on Sunbeam.lo Such agreements are customary in m&a 

transactions, and arise from the need of the parties, their ms, commercial bankers, 

accountants, consultants, lawyers and others to obtain and use information regarded by a 

party as proprietary and confidential in nature. Before one party receives materials on the 

other, it wm customarily be asked to sign a confidentiality agreement. I I Among other 

elements, confidentiality agreements: (i) identify the protected iafonnation or provide 

means by which to do so; (ii) prohibit disclosure of confidential material to persons other 

than those having a need to know the information and who are signatories to the 

confidentiality agreement; (iii) limit the use of such information by those receiving it 

solely for the purposes of assisting them in negotiating the transaction; (iv) define what is 

deemed non-confidential in nature such as that which is already in the public domain1 

material known to the recipient at the time it is received, information lawfully obtained 

from a third party entitled to provide it, and data developed by the recipient's personnel 

who had no access to the confidential data; E111d (v) provide cutoff times representing the 

point at which recipients of the confidential data are freed from the restrictions of the 

confidentiality agreement.12 Given the protection afforded by such agreements, parties 

1 0 I understand that lhere appear to be no executed copies of this agreement but lhal the parties do not deny its 
operative effect. 

1 1 Shea, Acgufring and Dive_stjpg Businesses. The McGraw-Hill Companies, I 999, pp. 450-451. 

12 Scharf, Shea and Beck, Acguisitions, Sales. Bu)'.outs & Takeovers. Prentice-Hall, I9SJI, pp. 157-158. While 
many oftbese provisions are so standaJd as to be not negotiated at all, the parties will often negotiate the cutoff 
dat� depending on the anticipated life and value of lhe infonnalion furnished. Confidentiality agTeemeots 
usually describe what happens to confidential material if the deal tails tlu"ough, often by a requirement that the 
materials be returned by their recipients or destroyed. Reed & LaJoux, The Art of M&A. McGraw-Hill, 1999, 
(Third Edition), p. 352. 
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who are the subject of due diligence can take a measure of comfon that confidential 

infonnadon disclosed by them will not be misappropriated by the other side or put in the 

public domain by such party. That comfort facilitates the due diligence efforts of the 

party seeking data from the party protected by the confidentiality agreement. 

With the unfettered ability to perform due diligence, Coleman (Parent) was in a 

position to learn dramatically more about Sunbeam than could be obtained by reading its 

public filings or listening to presentations by its management. Conventional due diligence 

typically involves detailed inspections of the other partyt s physical facilities and 

operations. lt also comprehends evaluations of the other party's intellectual property and 

analyses of its historical, current and projected financial picture. Where, as here, rhe 

question of a company's interim financial perfomJance is a reJevant concern (Sunbeam's 

performance in Janua:ry and February of 1998). due diligence should comprehend it and a 

close review of such interim statements is customa:ry and important. Good due diligence 

should also inquire into pending or threatened matters that could result in legal liability 

for the company under scrutiny. 

The signing by the parties of the Agreement and Plan of Merger did not foreclose 

Coleman (Parent's) ability to pursue due diligence efforts on Sunbeam. Section 6.7 of 

that agreement afforded it, (and its financial advisors, legal counsel, accountants, con

sultants, and other representatives), in the period between contract and closing, full 

access to Sunbeam's books, records, properties, plants, personnel, and an other 

information it might reasonably request. 
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I am aware that Coleman (Parent) held the view that it was desirable to put 

Sunbeam in control of Coleman (Parent) as rapidly as possible in order to avoid 

disruptions in Coleman's (Parent) business.I� The view was apparently not 

counterbalanced by a consideration of the risks to Coleman (Parent) described above 

from moving quickly and dispensing with a wellwexecuted due diligence investigation. 

IV. COMMENTS ON THE CONCLUSIONS REACHED BY MR. HORTON 

The body of Mr. Horton's opinions appears in Sections A through F� pages 5-25 of hjs 

report. I respond seriatim. 

A. Morgan Stanley's re$ponsibilities as Sunbeam's investment banker. 

Mr. Horton obseives (pp. 5-6) that it is usual and customary for IBs to perform 

due diligence on their clients (and their clients' principals) before preparing 

offering materials on the company, a reasonable generalization, and one which 

Morgan Stanley executives assert they did.14 

In addition to the final Sunbeam zero coupon convertible debt offering 

memorandum discussed later in this repon, the offering materials for which Mr. 

Horton appears to take Morgan Stanley to task are principally a document titled 

''Discussion Materials" and one called the "Long Range Strategic Plan", the 

former purporting to describe why Sunbeam might be regarded an attractive 

1 � The Coleman Company Inc. Board of Directors Minutes, Febru&I)' 25. 1998, p. 2. 

14 See depositions transcripts of Alexandre Fuchs pp. 38: 7-16, 95: 5-97:14 a.nd John Tyree p. 558: 5-17. 
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investment opportunity; the Jatter, describing, with some particularity, how 

Sunbeam proposed to realize its corporate goals. These quite typical sorts of 

materials constimte effons designed to induce the other party to be interested in 

engaging in a transaction with the party promulgating them by portraying the 

proponent's company in the most favorable light possible. While such documents 

may be examined by the parties for whose use they are intended, they are 

generally understood by such parties to be advocacy documents and no substitute 

for their own due diligence in which they seek to verify the bona fides of the 

statements set forth in the documents, 

The Coleman (Parent) and MAFCO executjves were sophisticated deal makers, 

easHy capable of evaluating Sunbeam. MAFCO was a veteran acquiror of 

consumer products companies. Further, Coleman (Parent) operated in lines of 

business comparable with those of Sunbeam and, as Mr. Horton points out, could 

be characterized as a Sunbeam competitor. If Coleman (Parent) had questions 

Sunbeam (as it should have had given the risks inherent in accepting stock), the 

best people to answer them were not Morgan Stanley executives but the senior 

executives and operating managers of Sunbeam itself, since the documents 

purported to describe Sunbeam's current and projected business and financial 

perfonnance. It appears that no effort was made to do so despite, at a minimum, 

Coleman (Parent's) reservations concerning Sunbeam's projections.IS 

15 Levin, footnote 8, supra. 
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As to the materials themselves, it is tru.e that, in their capacity as m&a advisors, 

IBs like Morgan Stanley should not provide information to the other side known 

by them to be erroneous and should attempt to exercise reasonable care respecting 

the transmission of data on their clients to such parties. That said, ms are neither 

fraud investigators nor audjtors of their clients financial data and are entitled, 

without independent verification, to rely on the data received by them including 

their client's projections which they assume to constitute management's best 

currently available estimates and judgments.16 In all such instances, the IB's 

client not them, is responsible for the correctness of the data. I deal with IB's 

obligations to correct information previously furnished to counte.rparties like 

Coleman (Parent) below. 

Mr. Horton (p. 6) assens that IBs: 

••also understand that the public, jncluding sophisticated 
investors and corporations, will be relying on the honesty and 
accuracy of their communications and disclosures." 

I disagree with the broadness of Mr. Horton's contention which suggests that IBs 

are agents for just about everybody. Subject to the limitations of non-

dissemination of information known to them to be false, and observing reasonable 

care respecting such dissemination� IBs are typically understood to be agents of 

their corporate clients and those clients' board of directors, not of the public let 

alone of the coWlterparty to the transaction. 

16 See page 2 of the Credit Suisse, First Boston fairness opinion of February 27, 1998 provided incident to its 
work in the Sunb�Coleman transaction and, to the same effect, page 3 of Morgan Slanlcy's fairness opinion 

(Continued ... ) 
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B. Coleman (Parent's) right to rely on Morgan Stanley 

Mr. Horton describes what he calls "Concerns About the Sunbeam Story" (pp. 11-

14) and attempts to pin the tail on Morgan Stanley for failing to disclose negative 

data concerning Sunbeam to Coleman (Parent). For the following reasons, I 

disagree with his conclusion . It appears that Mr. Horton believes that Morgan 

Stanley should have advised Coleman (Parent) concerning data that was publicly 

available by reason of a Sunbeam SEC filing or was contained in analysts reports 

to which a sophisticated investor like MAFCO could have had ready access. 

Thus, the following materials on Sunbeam were readily available to Coleman 

(Parent): (i) Sunbeam's publicly filed January 28, 1998 press release respecting its 

fourth quarter 1997 financial performance; (ii) the stock market's reaction to that 

release; (iii) the analysts reports, both those continuing to regard Sunbeam as a 

"buy" (CIBC Oppenheimer, PaineWebber's January 29, 1998 report, and Merrm 

Lynch, Prudential, Bear Steams and Goldman Sachs) and those containing 

cautionary advice (PaineWebber's February 6, 1998 report); (iv) Dunlap's 

interview with The Cavuto Business Report. Clearly� Ronald Perelman, Jerry 

Levin or any of several of the high powered MAPCO executives could have 

picked up the phone and called Dunlap to inquire respecting these data. Did they? 

I am unaware of any evidence stating that they did. Notably, such a phone call 

would not logically or customarily have been made to Morgan Stanley because, as 

of the same date. See also the model form of fairness opinion in Scharf, Shea and Beck, footnote 12, supra, p. 
98. 

1 1  
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stated above, it was Sunbeam and its executives that were the best source for .the 

answers to any questions that might have been raised respecting Sunbeam's fourth 

quarter results. 

Mr. Horton goes on to argue (pp. 14-15) that Morgan Stanley had an obligation to 

present bad news concerning Sunbeam's fourth quarter 1 997 and first quarter 

1998 fmancial petfonnance to Coleman (Parent) in order to supplement the 

generally optimistic views presented in the Long Tenn Strategic PJan and the 

Discussion Materials and elsewhere. For the following reasons, I disagree: (i) 

some of the negative news concerning Sunbeam that Mr. Horton believes should 

have been disclosed to Coleman (Parent) by Morgan Stanley was already in the 

public domain, easily accessjble to Coleman (Parent) and the rest could have been 

discovered if it had performed ordinary due diligence; (ii) Any sophisticated 

investor like Coleman (Parent) understands that the Sunbeam materials in 

questions were not doctoral dissertations, judicial opinions or SEC filed 

documents that take exquisite care to present all sides of the issues discussed but, 

as described earlier herein, are rather advocacy documents and that projections in 

long range plans are to be viewed skeptically;t7 (iii) Morgan Stanley was 

Sunbeam's agent not Coleman (Parent's) and aside from the general standards of 

care described earlier in this report, had no obligation to Coleman (Parent); (iv) 

Coleman (Parent) had ample opporrunity at the February 23, 1998 meeting to ask 

all the questions it wanted of Russel Kersh, Sunbeam's CFO, who made the 

17 Levin, TR. p. 234:17-23. 
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presentation. Indeed, as pointed out in Section III of this report, it could have 

pursued due diligence even after the signing of the Agreement and Plan of 

Merger. In light of the foregoing, for the reasons set for above, I cannot agree 

with Mr. Horton that disclosure of and/or discussion of these types of issues 

(presumably by Sunbeam) would be usual and customary in the negotiation of an. 

acquisition for equity. These issues are ones that are appropriately raised by the 

party performing due diligence as a result of reading publicly available data or in 

consequence of its own due diligence. 

As a further example of Coleman (Parent's) to1por. the financial 

consequences of Sunbeam's early buy and bHl and hold practices were, as Mr. 

Horton acknowledges on page 23 of his report, disclosed by Sunbeam in its 10-K 

filing on March 6, 1998. prior to the Coleman {Parent) - Sunbeam closing. This 

fact notwithstanding, Coleman (Parent) elected to do nothing. An explanation 

concerning Sunbeam's fourth quarter 1997 or jnterim first quarter 1998 

performance could have been a Kersh response to a Coleman (Parent) question 

that Coleman (Parent) apparently never bothered to ask. 

C. Morgan Stanley,s disclosure obligations to Coleman (Parent) 

I understand Mr. Horton to be arguing (pp. 17·18) that because the Sunbeam -

Coleman (Parent) transaction was a "fast track" merger and because the 

companies were competitors� it was justifiable to place more than usuaJ reliance 

on materials supplied and statements offered by persons involved in the 

transaction. For the following reasons, I disagree: (i) As described earlier in this 

13 
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report, Sunbeam's was purported to be a turnaround story. Coleman (Parent' s) 

election, for whatever reason, to proceed at a rapid pace came at a cost - its 

inability to perform thorough due diligence which experience and survey data 

describe as a leading cause of merger failure; (ii) It is counterintuitive to imagine 

that Coleman (Parent's) election to move fast created a greater obligation of 

disclosure on Morgan Stanley than would have been the case had Coleman 

(Parent) moved more cautiously, as Morgan Stanley was Sunbeam's agent not the 

agent of Coleman's (Parent). 18  Unlike Sunbeam, but typical for ms, Morgan 

Stanley was not a party to the Sunbeam - Coleman (Parent) Agreement and Plan 

of Merger as of February 27, 1998, made no representations and warranties or 

otherwise bound itself by the terms of that agreement Where then (save as I have 

described above) were hs obligations to Coleman (Parent)? 

Mr. Horton next appears to argue (pp. 18-19) that Coleman (Parent) should be 

regarded as some kind of indirect beneficiary of djsclosures made incident to the 

zero coupon convertible debenture offering underwritten by Morgan Stanley. He 

offers four arguments in support of his position. I disagree with all of the 

conc]usions set forth in those arguments: (i) Mr. Horton argues that as 

underwriter of the bonds, Morgan Stanley had a disclosure obligation to Coleman 

(Parent) respecting any material adverse change ("MAC") in Sunbeam's affairs . I 

disagree because Morgan Stanley' s obligations as an underwriter ran not to 

Co]eman (Parent) but to the bondholders. Further, as indicated above, the MAC 

I S  See Morgan Stanley's engagement letter with Sunbeam d111ed September 5 ,  1997, p 3. 
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language in Section 8.1  (c) of Agreement and Plan of Merger hound Sunbeam not 

Morgan Stanley, who was not a party to that agreement; (ii) He further asserts that 

because Coleman (Parent) was to receive Sunbeam's equity, Morgan Stanley had 

a duty to supply it with a copy of the Final Offering Memorandwn. This 

argument fajls again because Morgan Stanley's duty as an underwriter was to its 

bondholders not Coleman (Parent) as its duty as an m&a advisor was to Sunbeam 

not to Coleman (Parent). Finally, I am unaware of any investment banking 

custom or use suggesting that Morgan Stanley should have voluntarily made the 

Final Offering Circular available to Coleman (Parent), even if it had no legal 

obligation to do so. In any event, Coleman (Parent) could have obtained the Final 

Offering Memorandum on its own by calling Morgan Stanley and requesting a 

copy; (Hi) Mr. Horton urges that Morgan Stanley had an obligation to advise 

Coleman (Parent) of any MAC. This argument fails because, as set forth above, 

(assuming the existence of a MAC), it was Sunbeam 's not Morgan Stanley's 

obligation to make disclosure; (iv) Finally, MT. Horton contends that Morgan 

Stanley had an obligation to correct what he characterizes "as materially incorrect, 

false and misleading" data respecting materials previously presented to Coleman 

{Parent). I disagree. As discussed earlier, the materials were "pitch" documents 

and should have been and probably were regarded as such by Coleman (Parent). 

They are no substitute for due diligence. If the passage of time had revealed 

problems in Sunbeam to Coleman (Parent), it was a phone call away from the 

party best able to deal with them - Al Dunlap and other Sunbeam managers. 

1 5  

16div-010398



0 1/ 28/2005 18:00 FAX � 02 2/028 

Finally. as previously stated, Morgan Stanley1 s  obligations as m&a advisor ran to 

Sunbeam not Coleman (Parent). 

D. Morgan Stanley's obligations to Coleman (Parent) ansm,g from rhe Arthur 

Andersen Comfort letter 

In this section (pp. 1 9-2 1), I understand it to be Mr. Horton's view that some of 

the infonnation set forth in Arthur Andersen comfort letter to Morgan Stanley of 

March 1 9. 1998 incident to Morgan Stanley's undetwriting of Sunbeam's zero 

coupon convertibles gave rise to an obligation on Morgan Stanley1s part to 

disclose such data to Coleman (Parent). I disagree: (i) At the February 23, 1 998 

meeting. Coleman (Parent)_became aware that, at a minimum, Sunbeam's January 

1998 sales were slow;19  (ii) Coleman (Parent) had the right to receive Sunbeam's 

interim financial data from Arthur Andersen respecting Sunbeam's first quarter 

1 998 financial performance it claims was withheld from it by Morgan Stanley by 

requesting it from Sunbeam or Morgan Stanley, a fact likely to have been welt

known by it given its familiarity with the comfort letter process and the 

impending zero coupon convertible offering.20 It is perverse, in light of 

Sunbeam's January and possibly February 1998 sales decline, lwown to Coleman 

(Parent), that it elected not to avail itself of that opportunity; (iii) Morgan 

Stanley's obligation in the bond offering was to the bondholders not to Coleman 

151 See Levin TR pp. 229: 10-19. 

20 See the expert report of George P. Fritz, dated December 7, 2004, pp. 27·29. 
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(Parent); (iv) the reporting obligation of facts constituting a MAC was Sunbeam 's, 

not Morgan Stanley's. 

E. Morgan Stanley's power and obligation to cancel the zero counon convertible 

bond offering 

Mr. Horton asserts (p. 21)  that in light of Sunbeam's soft January and February 

sales disclosed in Arthur Andersen's comfort letter, it had the power and the 

obligation to cancel the bond offering, the consequence of which would have 

resulted in a postponement or termination of Sunbeam ts acquisition of Coleman 

(Parent). It is certainly true that Morgan Stanley bad the power to abort the 

offering. lnstea� acting on the information available to it in consequence of its 

stepped up due diligence with Sunbeam described in greater detail in Section F 

hereof, Morgan Stanley (with the addition of the infonnation in the press release 

summarized in the Final Offering Memorandum), 21 elected to go forward with the 

offering and a Joan to Sunbeam. The decision to do so ultimately cost Morgan 

Stanley hundreds of millions of dollars, dwarfing the fees received by it as 

Sunbeam's m&a advisor and the zero coupon bond underwriter. 

In accordance with my understanding of IB trade custom, any obligation owed by 

Morgan Stanley as bond underwriter, was to the Sunbeam zero coupon 

convertible bondholders (who, as I understand it never sue.d Morgan Stanley) and 

not to Coleman (Parent) who had both the means and the motivation to learn 

2 l  Sec Final Offering Memorandum p .  8. 
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everything that Morgan Stanley knew about Sunbeam but appears to have chosen 

not to. 

F. The character of Sunbeam's press release of March 19, 1 998 

In the final operative section of his report (pp. 22-25), Mr. Horton characterizes 

Sunbeam's press release as materially misleading and amounting to securities 

fraud. I leave it  to counsel for the parties to do . battle on what constitutes 

securities fraud and by whom. More relevant, I suspect for purposes of Mr. 

Horton's analysis and my own, is: (i) what Morgan Stanley learned from Arthur 

Andersen's March 1 9, 1 998 comfort letter concerning Sunbeam's January-

February financial performance, and (ii) the extent to which that knowledge gave 

rise to any obligation on its part to Coleman (Parent). I address these separately. 

Starting with the time Morgan Stanley learned of Sunbeam's early 1998 declining 

financial performance, it began to investigate the issue22 through telephone 

conference call conversations with Sunbeam's management. In those conver-

sations, Sunbeam expressed confidence that its first quarter sales would exceed 

those of the corresponding quarter in 1 997 and that, at the top end of the range) 

such performance would be consistent with Wall Street estimates.23 Sunbeam's 

Don Uzzi described volume levels from specific accounts and answered questions 

22 See deposition b'anScripts of Ruth Porat, February 6, 200 1 ,  pp. 17:7-15, 29: 19-22; 37:5-14, 49:8- 15; 49:25-
50:5, 11.Dd John Tyree pp. 322: 10-323 : 1 8, 342:8-22, 402:8-403:2, 412:6-22, 546: 14-547: 12-19, 549: 14-550:3. 

23 See SB 001 8286 and deposition transcript of David Fannin, pp. 288:20-289:6. 
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about them from Morgan Stanley.24 Sunbeam executives also fielded other 

questions drawn from lists that had been prepared by Morgan Stanley.25 At the 

conclusion of the process, anned with the belief that its due diligence and bring 

down due diligence efforts had been prudent and appropriate26 and with the 

inclusion of Skadden's  press release on Sunbeam's behalf it had requested of 

Sunbeam27 summarized in its Final Offering Memorandum, Morgan Stanley went 

forward with the zero coupon convertible offering - to its detriment. 

Mr. Horton asserts that, in a number of respects, Sunbeam's press release failed to 

capture the gravity of the red flags set forth in Arthur Andersen's March 1 9  

comfort letter. Notably, however he fails to state that (i) Coleman (Parent) relied 

on the content of that press release in going forward with the Sunbeam deal; (ii) 

he overlooks the fact that Coleman (Parent) could have obtained the dat.a in 

Andersen's comfort letter for itself and thereby known what Morgan Stanley 

knew; (iii) he ignores the fact that had it wanted to, Coleman (Parent) could have 

had access to the same people at Sunbeam as those to whom Morgan Stanley 

spoke; (iv) he avoids confronting the fact that the press release of which he 

complains was Sunbeam's� not Morgan Stanley's and; (v) he fails to recognize 

that the disclosures by Morgan Stanley in the zero coupon convertible offering 

24 Fannin TR. pp. 292:6-19, 328:1 -329; 13. 

25 See FUNB 01 6564-01 6567 and DPWOOOOIO, Fannin TR pp. 329:16 - 33 1 :14. 
2-6 Tyree TR. pp. 55 1 :24- 552:12, 554: 1 4-17. 

27 Porat TR Februaiy 6, 200 1 ,  p. 38:14-22. 
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were for the protection of the Sunbeam bondholders not for the benefit of 

Coleman {Parent). 

Respectfully submitted this 1 7th day of December, 2004. 

CFC CAPITAL LLC 

Arthur H. Rosenbloom 
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Appendix A 

ARTHUR H. ROSENBLOOM 

Mr. Rosenbloom is Managing Director of CFC Capital LLC, a finn specializing in 
securities valuation, litigation support and merger and acquisition advisory services. He 

was formerly Chairman of the Board of Patricof & Co. Capital Corp., a New York City 

based firm similarly engaged. Mr. Rosenbloom holds a Bachelor' s degree from Bucknell 
University, a Master' s  degree from Columbia University, and a law degree from the 

Cornell Law School. 

Mr. Rosenbloom's  merger and acquisition advisory and litigation support work 

has involved him with companies as diverse as Blockbuster Video, VNU, American 
Express, Act III Communications, Hyatt Corp., Continental Airlines, Inc., Trans Union 

Corp., Singer Corporation and Axel Johnson Inc. 

His contributions on investment banking related topics have appeared in Inc. ,  
Forbes, Business Week. The Harvard Business Review, Matthew Bender's Coroorate 

Counsel's Annual, Mergers and Acguisitions Magazine, D&B Reports and the National 

Law Journal. He has been co-editor or editor of Matthew Bender's  Federal Tax 

Valuation Digest. the Prentice-Hall Handbook of International Mergers and Acquisitions) 

John W�ley & Sons International M&A Joint Ventures and Beyond, Due Diligence in the 

Global Economy (Bloomberg Publishing) and is a contributor to Kvint' s The Global 

Emerging Market In Transition (Fordham University Press). Mr. Rosenbloom has 

lectured before the American Institute of Certified Public Accountants, the Financial 

Executives Institute, and forums under the auspices of the Wharton School of the 
University of Pennsylvania� Cornell' s Johnson Graduate School of Management and 
Cornell Law School. Mr. Rosenbloom is an Adjunct Professor at the Stem School of 
Business at New York University where he teaches courses in private equity investing 

and international mergers and acquisitions. He is an active member of the panel of 
arbitrators of the American Arbitration Association and the New York Stock Exchange 

and a member of the panel of mediation for Supreme Court, New York County and the 
United States District Court, Eastern District of New York. 
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Appendix B 

CASES IN WHICH ARTHU R  H. ROSENBLOOM HAS TESTIFIED AS AN 

EXPERT AT DEPOSITION OR TRIAL WITHIN THE PRECEDING FIVE YEARS 

Year 

2000 

2001 

2001 

2003 

2004 

2004 

Case 

Comoass Aerosoace 
Corp. v Alinabal 
Holdings Comoration 
(deposition) 

Realsearch v Numico 
(deposition, hearing 
testimony) 

H . l .G.  Capital Inc. v 
Orius Corp. 
(deposition) 

Gotham Partners LP. v 
Hallwood Realty 
Partners. LP. et al. 
(deposition and trial 
testimony) 

In re Pro Air. Inc. 
(deposition and trial 
testimony) 

Ultimate Juice Hold ings 
v Sexton 
(deposition) 

Court 

U.S. District Court, Southern 
District of New York 

Private arbitration, 
Pittsburgh, PA 

Circuit Court of Florida,  
Palm Beach County 

Delaware Court of Chancery 

U.S. District Court. Western 
District of Washington 

Supreme Court, New York 
County 
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Documents 

MS 9 

MS IO 
MS 39 
MS 40 

MS 57 

MS 88 
MS 93 

MS 103 
MS 1 1 1  

MS 1 1 2 
MS 1 1 8 
MS 1 20 
MS 1 3 3  
MS 1 34 

MS 1 69 
MS 242 

MSC 0002390-2392 
MSC 0007544-0007773 
MSC 0026098 
MSC 0027593-2762 1 

CPH 9 
CPH 1 6  
CPH 33 
CPH 34 
CPH 70 
CPH 89 
CPH 206 

· CPH 207 
CPH 2 1 2  
CPH 0255478 
CPH 0520972 
CPH 1094250-1 094302 
CPH 1 1 0203 7- 1 1 02 103 

CPH 1257349 
CPH 141 6623-141 6690 

FUNB 0 1 6564-67 
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Appendix C 

Produced Documents 

Testimony 
317 /2000 Fannin Testimony 
216/2001 Porat Testimony 
9115 2003 Tyree Testimony 
1 1114/2003 Tyree Testimony 
2113/2004 Fuchs Testimony 
1 1117/2004 Perelman Testimony 
1 1/1 8/2004 Perelman Testimony 
1 1/1 8/2004 Dickes Testimony 
1 1123/2004 Porat Testimony 
12/01/2004 Levin Testimony 
12/02/2004 Levin Testimony 

Expert Reports 

1 2107 /2004 Expert Report of George P. Fritz 
12/07/2004 Expert Report of William N. 
Horton 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

CASE NO.: 2003 CA 005045 AI 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

February 1, 2005 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

Coleman (Parent) Holdings Inc.'s Motion for Adverse Inference Instruction Due to Morgan 
Stanley's Destruction of E-Mails and Morgan Stanley's Noncompliance with the Court's April 
16, 2004 Agreed Order. 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 

Case No.: 2003 CA 005045 AI 

Notice of Hearing 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all Counsel on the attached list, this }lf{J�y of c�;l.ft · 

v 

2005. 

JACK.SCAROLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

/ .. · �arnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for Plaintiff 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd, Evans & 

Figel, P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 
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#230580/mep IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO.: 2003 CA 005045 AI 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

RE-NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

February 1, 2005 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

CPHs Motion to Deem Certain Documents Admissible and for 
Sanctions Due to Morgan Stanley's Disregard of Court Order 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 
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Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
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Fax: (561) 478-0754 
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Notice of Hearing 
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222 Lakeview Avenue 
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Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
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655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
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Thomas A. Clare 

To Call Writer Directly: 

202 879-5993 
tclare@kirkland.com 

BY FACSIMILE 

Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 60611-7603 

Kl RKLAND &. ELLIS LLP 
AND AFFILIATED PARTNERSHIPS 

655 Fifteenth Street, N.W. 

Washington, D.C. 20005 

202 879-5000 

www.kirkland.com 

January 28, 2005 

Facsimile: 

202 879-5200 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 

Dear Mike: 

I am enclosing our recent motion filed in Texas regarding the deposition of Donald Uzzi. 

cc: Joseph Ianno, Esq. (by facsimile) 

John Scarola, Esq. (by facsimile) 
Mark C. Hansen, Esq. (by facsimile) 

Enclosure 

Chicago London Los Angeles 

Sincerely, 

---1�a.� 
Thomas A. Clare 

Munich New York San Francisco 16div-010413
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i. ; :'---�GAUSE NO. 05-00275-J 

IN" THE D ISTRICT COURT OF 

Pl aintiff, 

v. THE 191ST JUDICIAL DISTRICT 

MORGAN STANLEY &CO. 
INCORPORATED , 

D efendant. 

- · - - -· · -- :; :.::: u rY§ 
§ 
§ 
§ 
§ 
§ 
§ 

DALLAS COUNTY, TEXAS 

MOTION FOR ATTACHMENT OF THIRD-PARTY WITNESS DONALD R. UZZI 

Defendant Morgan Stanley & Co., Incorporated ("Morgan Stanl ey") files thi s its 

appli cation for a writ of attaclunent against third-party witness Donald R. Uzzi ("Uzzi"), and 

would respectfully  show the court as follows: 

I. 

MOTION 

1. Coleman (Parent) Holdings Inc. and Morgan Stanley are currently p arti es to a 

l awsui t p endi ng in  P al m  Beach County, Flo rida, u nder cause number CA 03-5045 i n  the Circuit 

Court of the Fifteenth Judicial Di strict (the "Florida Lawsuit"). 

2. The court in  the Florida Lawsuit entered an order styled "Agreed Order 

Appointi ng Commissioners and Commi ssions," allowing Morgan Stanley to talce the deposition 

ofUzzi in connection with that l awsuit; a true and correct cop y of that order is attached hereto as 

Exhibit "A" and is herein incorporated by reference for all purposes. Although d iscovery is 

cJo sed in the Florida l awsuit, th e court in that l awsuit h ad provided Morgan Stanley special 

d ispensation to take Uzzi's deposition by January 19, 2005; a true and correct copy of that order 

i s  attached hereto as Exhibit "B." 

MOTION FOR ATTACHMENT OF THIRD-PARTY WITNESS DONALD R. UZZI 

D-13 1 1 225.2 
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3. Morgan Stanley diligently but unsuccessfully sought to serve a deposition 

subpoena duces tecum on Uzzi. A true and correct copy of the subpoena duces tecum is attached 

hereto as Exhibit "C" and is herein incorporated by reference for all purposes. 

4. Morgan Stanley consequently obtained authority from this Court on January 10, 

2005 to serve and execute the subpoena through substituted service by leaving a true copy of the 

subpoena with anyone over sixteen years of age at Uzzi 's confirmed and usual place of abode in 

Dallas County, Texas. A true and correct copy of the Order is attached as Exhibit "D" and 

incorporated herein by reference of all purposes. 

5. Morgan Stanley properly served the Deposition Subpoena Duces Tecum (with the 

approp1iate witness fee) on Sally Hummel-Uzzi, a person over sixteen years of age, at Uzzi's 

confirmed and usual place of abode in Dallas County, Texas. A true and correct copy of the 

Notice of Filing of Return of Service of Subpoena is attached hereto as Exhibit "E" and is 

incorporated herein by reference. 

6. Donald R. Uzzi failed to appear at the deposition on January 19, 2005 at 9:30 a.m. 

at the offices of Haynes and Boone, LLP, 901 Main Street, Suite 3100, Dallas, Texas 75202 as 

the subpoena commanded. See Exhibit "F" hereto, which is incorporated herein by reference. 

7. The court in the Florida Lawsuit has provided Morgan Stanley with a final 

opportunity to talce Uzzi's deposition by February 4, 2005. A true and correct copy of the order 

so providing is attached as Exhibit "G" and incorporated herein by reference. 

II. 

SUPPORTING EVIDENCE 

8. The affidavit of Victor D. Vital concerning fees is attached as Exhibit "H" and 

incorporated herein by reference. 

MOTION FOR ATTACHMENT OF THIRD-PARTY WITNESS DONALD R. UZZI 

D- 1311225.2 
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Ill. 

PRAYER 

Since Donald R. Uzzi has failed to obey the subpoena properly served and all witness 

fees have been tendered, Morgan Stanley requests that this Court deem Donald R. Uzzi in 

contempt of court pursuant to Texas Rule of Civil Procedure 176.8. 

For these reasons, Morgan Stanley respectfully requests that: 

I. A writ of attachment issue against Donald R. Uzzi, and that he be ordered 

to appear before this Court and show cause why he should not be held in 

contempt; 

2. Morgan Stanley be awarded its costs; and 

3. Morgan Stanley is granted such other and further relief as the Court may 

deem just and equitable. 

Dated: January26, 2005. 

Viet ·al 
State Bar No. 00794798 
Altresha Q. Burchett 
State Bar No. 24045582 

HAYNES AND BOONE, L.L.P. 
901 Main Street, Suite 3100 
Dallas, Texas 75202-3780 
Telephone: 214-651-5000 
Facsimile: 214-651-5940 

ATTORNEYS FOR 

MORGAN STANLEY & CO., INC. 

MOTION FOR ATTACHMENT OF THIRD-PARTY WITNESS DONALD R. UZZI 

D- 1311225.2 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff; 

v. 

MORGAN STANLEY & CO., INC., 

Defendant 

IN THE cm..curr COURT OF THE...,.. 
FJFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: 03 CA-005045 AI 

AGREED ORDER APPOINTING COMMISSIONERS AND COM.l\1ISSIONS 

TIIIS CAUSE, having come before the Circuit Court in and for Palm Beach County, State 

ofFlorida, on the agreement oftheparties, and 

WHEREAS, it appears to the Court t.bat: 
-

1. Defendant Morgan Stanley & Co. Incorporated ("MS & Co. j desires to take the 

videotaped depositions of and obtain docwnents from the following witnesses who resi_de in 

California, Connecticut, Kansas, Minnesota., New York, Texas, and th.c District of Columbia iind 

who have knowledge of facts relevant to this case: 

Karen Kay Clark 
1674 Amarelle Street 
Newbury Park, CA91320 

Frank N. Gifford 
126 Taconic Road 
Greenwich, CT 06831-3139 

Robert J. Duffy 
16 Saint Nicholas Road 
Darien, � 06B2P-2B23 I �. • .:c:· •• 

:'!1\, 

I; wi-dis0Jl4.I I 
_· •• i 

I .!"'' .• 
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····-··-' ····-······ ····· ······  ·-········--·-·--·-·--·------··----- -··-- ---------------------- . .. . . . . .  . .. . -· . . . .  ···- · ·  

Joseph P. Page 
921 Sheridan Street, Apt. 119 
Wichita, KS 67213-1363 

William H. Spoor 
622 West Ferndale Road 
Wayzata, MN 55391 

Adam Emmerich Wachtell, Lipton, Rosen & Katz: 
51 West52n Street 
New York, NY 10019 

Steven Cohen 
Wachtell, L.!fton, Rosen & Katz 
51 West 52 Street 
New York, NY 10019 

Steven K. Geller 
301 East 791h Slreet, Apt. 4H 
New York, NY 10021-0932 

DonaldUzzi 
4209 Beverly Dr. 
Dallas, TX 75205-3020 

Ann Dibble Jordan 
2940 Benton Place NW 
Washington, DC 20008 

2. You are hereby appointed as commissioners to talce the videotaped testimony (and 

obtain the requested documentation) of the above witnesses and other witnesses who�e discovery 

is sought in the commissions' jurlsdic!;ion under oath and on oral examination in accordance with 

the applicable Florida Statutes and Rules of Civil Procedure: 

Esquire Santa Ana 
2100 North Broadway, Second Floor 
Santa Ana, CA 97206 

Del Vecchio Reporting 
l l 7 Randi Drive 
Madison, CT 06443 

2 
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··------------··--:--···----

····· · ···· ·····'-

....... . • -········-········-··- -- ·- ·--- --·--- ---

Harper Court Reporting 
P.O. Box 3008 
Wichita, KS 67201 

Kirby Kennedy & Associates 
5200 Wilson Road #219 
Minneapolis, MN 55424 

Esquire Deposition Services 
216 E. 45th Street, 8th FL 
New York, New York 10017-3304 

Esquire Deposition Setvices 
703 McKinney Avenue #320 
Dallas, TeJCBS 75202 

Esquire D�osition Sernces 
1020 19th Street NW, #621 
Washington, DC 20036 

------------------ - - ------ -·- - ·---- ------
-- -- ----- -·----· - -- ---

- -- - -----------� -- ----- --

or a:ny person able to administer oaths pursuant to the laws of California, Connecticut, Kansas, 

Minnesota. New York, Texas, and the District of Columbia iind duly authorized by him. 

3. This order does not purport to grant the power of the commissioners appointed to 

subpoena witnesses or documents, but simply the power to administer oaths and transcn"be 

deposition testimony. 

DONE AND ORDERED in Chambers, West Palm Beach, Pahn Beach County, Florida 

this __ day ofJanuary, 2004. 

3 
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. ·. 

Coleman (Parent) Holdings v. Morgan Stanley & Co. Inc . 
• 2003 CA 005045AI 
Agreed Order on Appointment of Commission 

Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
WestPalmBeach,FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

John Scarola, Esq. 
SEARCY, DENNEY, SCAROLA, BARNHARDT 

& SHlPLBY, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, Florida 33409 
Telephone: (561) 686-3000 
Facsimile: (561) 478-0754 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LIJ> 
655 15th Street, N.W. �Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Jerold S. Solovy. 
1ENNER & BLOCK, LLC 
One IBM Plaza 
Suite4400 
Chicago, Illinois 60611 
Telephone: (312) 222-935() 
Facsimile; (312) 527-0484 

Wl'llrmJJ&.l 4 
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·•··•··•• .::•••::•0001·93 :c:::••:··�·- - ---·----------- ·:-:�-�:- ::::�:-:-- - - --··-·------- -------- -------·---- - -- -·--- - --

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN S!ANLEY & CO., INC., 

Defendant. 

ORDER GRANTING MORGAN STANLEY'S 
MOTION FOR LEAVE TO TAKE DEPOSITION OF DONALD R. UZZI 

THIS CAUSE having come before the Court on December 22, 2004 upon Morgan 

Stanley's Motion for Leave to Take Deposition of Donald R. Uzzi, and the Court having heard 

argument of counsel, and being otherwise full y ad vised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

1. Morgan Stanley's Motion for Leave to Take Deposition of D6nald R. Uzzi is 

GRANTED)- pc.rJ: · 

2. 11\A.�\��� � ic.-..: \'1,ws-� � f\r. u'Si1) 
��\ j.,..\.,L� \.;i{_ w...-0\w't- rv�vJ.•U... 't. ry\c�\y·> rl� 1l � ��'"1 
� �� ,.r, �rO\l\l'-J- ... 1 t.N'-Ja..� upALi·\A �JuJ'\G \ "'"s J6lt cd• t t�� �.., 

DONE .4.ND ORDERED in West Palm Beach. Im Beach County, Florida �s -21_ � · 

day of December, 2004. 

ELIZABETH T. MAASS 
Circuit CoUrt Judge 

WPB#587529.6 

""�� �--�� ��� 
C..c-f\ -n ..JU:_.J-
�� 

0. "" Q.c..f'- ,!.... ---<:> 
01- U3�; · 
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Copies furnished to: 

Joseph Ianno , Jr., Esq. 
CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 
655 151h Street, N.W. - Suite 1200 

Washington, D.C. 20005 

Mark C. Hansen 
Rebecca Beynon 
KELLOG, HUBER 
Sumner Square 
1615 M Street, N.W., Suite 400 

Washington, D.C. 20036 

Jack Scarola 

SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Fl 33409 

Jerold S. Solovy 

JENNER & BLOCK, LLC 
One IBM Plaza 
Suite 4400 

Chicago, Il 60611 

WPBl/587529.6 2 

oleman---v:-J.7forgan Slaifley, CaseNo:CAlJT-"50"45 Al 
Order Granting Morgan Stanley's Motion for Leave 

to Take Deposition of Donald R. Uzzi 
Page 2 
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THE ST ATE OF TEXAS 

lN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR 

PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 
vs. 

MORGAN STANLEY & CO., rNC., 
D_efendant(s). 

CASE NO: CA 03-5045 Al 

DEPOSITION SUBPOENA DUCES TECUM 

TO: Any sheriff or constable of the State of Texas or other person authorized to serve and 
execute subpoenas as provided in Texas Rule of Civil Procedure 176.5. 

You are commanded to swnmon Donald R. Uzzi, 4201 Lomo Alto Drive, Apt. 307, 
Dallas, TX 75219, to appear at the principal offices of HA YNES AND BOONE, LLP, 901 Main 
Street Suite 3100, Dallas, Texas 75202, on Wednesday� January 19, 2005 at 9:30 a.m. to give 
testimony at a videotaped oral deposition and to permit inspection and copying of documents or 
tangible things to be used as evidence in this case. 

Donald R. Uzzi is commanded to attend the oral deposition and to produce and permit 
inspection and copying of the following documents or tangible things described in the attached 
Exhibit l. These documents and materials shall be brought with the witness and produced prior 
to the deposition on January 19, 2005, at HA YNES AND BOONE, LLP, 901 Main Street, Suite 
3100, Dallas, Texas 75202. 

Contempt. Failure by any person without adequate excuse to obey a subpoena 
served upon that person may be deemed a contempt of the court from which the subpoena 
is issued or a district court in the county iil which the subpoena is served, and may be 
punished by fine or confinement, or both. TEX. R. Crv. P. 176.S(a). 

DO NOT FAIL to return this writ to the Circuit Court of the Fifteenth Judicial Circuit In 
and For Palm Beach County, Florida with either the attached officer's return showing the manner 
of execution or the witness's signed memorandum showing that the witness accepted the 
subpoena. 

ISSUED on December 27, 2004. 

16div-010426



Tre de 
as State Bar No. 24034176 

KIRKLAND & ELLIS LLP, 
655 15th Street, N.W., Suite 1200, 
Washington, D.C. 20005 

This subpoena was issued pursuant to T exas Rule of Civil Procedure 201.2, the Order of 
the Circuit Court of the Fifteenth Judicial Circuit In and For Palm Beach County, Florida entered 
on January 21, 2004 and attached hereto as Exhibit 2, and at t he request of Defendant s' attorneys 
ofrecord Thomas D. Yannucci, P.C., Lawrence P. Bemis (FL Bar No. 618349), and Thomas A. 
Clare of KIRKLAND & ELLIS LLP, 655 15th Street, N.W., Suite 1200, Washington, D.C. 20005; 
Mark C. Hansen, James M. Webster, ill, Rebecca A. Beynon of KELLOGG, HUBER, HANSEN, 
TODD & EVANS, P.L.L.C., Sumner Square, 1615 M Street, N.W., Suite 400, Washington, D.C. 
20036; Joseph Ianno, Jr. (FL Bar No. 655351), CARLTONFIELDS, P.A., 222 Lakeview Ave., Suite 
1400, West Palm Beach, FL 33401. 
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EXHIBIT 1 

DEPOSITION SUBPOENA DUCES TECUM 

You are hereby requested to produced the following documents pursuant to the 

definitions and instructions contained herein: 

DOCUMENTS REQUESTED 

1. All documents concerning the Coleman Transaction. 

2. All 9-ocuments concernirig the Subordinated Debenture Offering. 

3. All documents concerning the Ban1c Facility, or the Credit Agreement. 

· · ·  ·· · · · · · ·  · · ·· · · · - · · · -.. · · ·  

4. All documents reflecting or concerning any communications between or among any 

of Sunbeam, CPH, MAPCO, CSFB, Arthur Andersen, MS & Co., MSSF, Davis Polk, Wachtell, or 

Skadden in 1997or1998. 

5. All documents provided by you in any Litigation or SEC Administrative Proceeding. 

6. All calendars, diaries, timekeeping sheets or records maintained by you concerning 

any activities related to Coleman Transaction, the Subordinated Debenture Offering, the Bank 

Facility, the Credit Agreement. 

7. All documents related to Stlllbeam's Financial Information for all or any portion of 

1996, 1997, and 1998, including but not limited to Financial Statements and documents concerning 

Sunbeam's forecasts and plans for revenue or earnings. 

8. All documents related or referring to any cost-reduction or sales program or policy in 

place at Sunbeam during 1997 and 1998, including but not limited to documents concerning the. 

"early buy" program, "Initiatives for Success", and "bill and hold" sales and the "no returns', policy. 
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.... ... ..... •.... .... . 

9. All documents concerning returns of Sunbeam goods or product in 1997 and 1998, 

including but not limited to documents regarding the "no returns" policy and conversations or 

communications regarding the deletion of return authorizations from the J.D. Edwards system. 

10. All documents pertaining to negotiations concerning the acquisition of Coleman, 

Signature Brands, and First Alert, including but not limited to documents concerning conversations 

or communications of any kind between or among any of MS & Co., MSSF, CPH or MAFCO 

personnel or representatives. 

11. All documents concerning Synergies that might be achieved from a business 

combination of Sunbeam, Coleman, Signature Brands, and First Alert, or any combination thereof. 

12. All documents related to or supporting the March 16, 1998 Representation Letter 

provided to Arthur Anderson, including but not limited to any drafts of such letter and any Financial 

Information used or referenced in writing the letter or drafts. 

13. All documents concerning any "comfort letter" pertaining to the Subordinated 

Debenture offering or the Credit Agreement, including but not limited to Arthur Andersen's letters 

dated March 19, 1998 and March 25, 1998 and any drafts of such letters. 

14. All documents concerning any investigation, analysis, or due diligence conducted by 

Sunbeam or its Advisors pertaining to the Coleman Transaction, including but not limited to 

documents and Financial Information pertaining to March 18, 1998 and March 24, 1998 conference 

calls. 

15. All documents. related to Sunbeam's March 19, 1998 pressrelease, including but not 

limited to documents pertaining to the contents or drafting of the press release, the decision to issue 

the press release, and the decision to include the press release in the Offering memorandum. 
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16. All documents concerning the March 19, 1998 drafting session and/or meeting that 

took place at Global Financial Press concerning the Offering Memorandum, including but not 

limited to documents concerning any conversations or communications of any kind involving MS & 

Co. or Arthur Andersen personnel. 

17. All documents related to the sale of the Subordinated Debenture, including but not 

limited to documents pertaining to roadshows or other communications with investors or analysts. 

DEF1NITIONS 

1. "Advisors" shall mean financial advisors, legal advisors, accountants, consultants 

and any other third-party advising or assisting Sunbeam in any way with the Coleman 

Transaction, including but not limited to Arthur Anderson, Coopers & Lybrand, Llama 

Co.mpany, MS& Co., MSSF, and Skadden. 

2. "Arbitrations" shall mean Alber� J. Dunlap and Sunbeam Corporation, No. 32 160 

00088 99 {AAA); and Russell A. Kersh and Sunbeam Corporatiotz, No. 32 160 00091 99 (AAA). 

3. "Arthur Andersen" shall mean Arthur Andersen LLP and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

4. "Banlc Facility" shall mean the Credit Agreement, including amendments, and all 

funds extended by Lenders to Sunbeam pursuant to the Credit Agreement, including but not limited 

to Tranche A, Tranche B, and the Revolving Credit Facility. 

5. "Communication" shall mean any exchange or transmittal of infonnation by any 

means of transmission, including, without limitation, face-to-face conversation, mail, overnight 

delivery, Internet, telephone, electronic mail, or facsimile. 
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6. The term "concerning" shall mean relating to, referring to, describing, evidencing, or 

constituting. 

7. "Coleman" shall mean Coleman Company, Inc. and any ofits subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

8. "Coleman Transaction" shall mean Sunbeam's acquisition of Coleman Company, Inc. 

from CPH and all related communications, agreements, and transactions, including the February 27, 

1998 Agreements and the March 30, 1998 closing. 

9. "Cooper & Lybrand" shall mean the former Coopers & Lybrand LLP, and any ofits 

subsidiaries, di visions, predecessors, successors, present and former employees, representatives, and 

agents. 

10. "CPR" shall mean Coleman (Parent) Holdings Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

1 1. "Credit Agreement" shall mean the agreement entered into by Sunbeam, as borrower 

with Lenders, dated March 30, 1998 and all amendments thereto. 

12. "CSFB" shall mean Credit Suisse First Boston LLC and any of its former or present 

officers, directors, employees, representatives and agents. 

13. "Davis Polk'' shall mean Davis Polk & Wardwell and any ofits. former or present 

partners, officers, directors, employees, representatives and agents. 

14. "Document" shall mean any recording in any tangible form of any information, 

whether handwritten, typed, printed, stored on computer disks, tapes, or databases, or otherwise 

reproduced. "Document" or "documents" also includes electronic documents whether stored on 
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servers or hard drives, e-mail, backup tapes, voicemail and video and audio recordings. A draft or 

non-identical copy is a separate document within the meaning of this term. 

15. "Financial Information" shall mean infonnation concerning the past or present 

.financial condition of Sunbeam or Sunbeam securities. 

16. "Financial Statements" shall mean documents reflecting Financial Information, 

including without limitation quarterly reports, yearly reports, balance sheets, statements ofincome, 

earnings, cash flow projections, and sources and applications of funds. 

17. "First Alert" shall mean First Alert, Inc., and any of its subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents 

18. The term "identify" (with respect to documents) shall mean to give, to the extent 

lmown, the (i) type of document; (ii) general subject matter� (iii) date of the document; and (iv) 

author(s), addressee(s) and reCipient(s). 

19. "Lenders" shall mean the entities "listed on Schedule 2.01 of the Credit Agreement 

under the heading "Lenders" and any other person that shall have become a party to the Credit 

Agreement as a Lender pursuant to an assignment and acceptance. 

20. ''Litigations" shall mean In re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla); Camden Asset Management L.P. v. Sunbeam Corporation, 98-8773-Civ.-

Middlebroks and 98-8275-Civ.-Middlebrooks (S.D. Fla); Krim v. Dunlap, No. CL 983168AD (15th 

Jud. Cir., Fla); Stapleton v. Sunbeam Corp., No. 98-1676-Civ.-King (S.D. Fla); Sunbeam Corp. v. 

PricewaterhouseCoopers LLP, No. CL 005444AN (15th Jud. Cir., Fla); In re Sunbeam Corp., Inc., 

No. 01-40291 (AJG) (Banlcr. S.D.N.Y.) and any adversary proceedings therein; SECv. Dunlap, No. 

01-8437-Civ.-Middlebrooks (S.D. Fla.); Oaktree Capital Management LLCv. Arthur Andersen LLP, 
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No. BC257177 (L.A. Cty., CA); and Coleman (Parent) Holdings Inc. v. Arthur Andersen LLP, No. 

CA Ol-06062AN (151h Jud. Cir., Fla), or other l itigation concerning the Coleman Transaction. 

21. "Llama Company" shall mean Llama Company and any of its former or present 

partners, officers, directors, employees, representatives and agents. 

22. "MAFCO,, shall mean MacAndrews & Forbes Holdings, Inc. and any of its officers, 

directors, former or present employees, representatives and agents. 

23. The "March 19, 1998 Press Release" shall mean the press release issued by Sunbeam 

on March 19, 1998 concerning the shortfall of first quarter 1998 sales numbers and the reasons for 

such shortfall. 

24. "MS & Co." shall mean Morgan Stanley & Co. Inc. and any of its former or present 

officers, directors, employees, representatives and agents. 

25. "MSSF'' shall mean Morgan Stanley Senior Funding, Inc. and any of its former or 

present officers, directors, employees, representatives and agents. 

26. The term "person" shall mean any natural person or any business, legal or 

governmental entity or association. 

2 7. The term "relating to" shall mean concerning, evidencing, referring to, or constituting. 

28. The "Relevant Period," unless otherwise indicated, shall be from January 1, 1996 

through the date of service of this subpoena. 

29. "SEC" shall mean the Securities and Exchange Commission. 

30. "SEC Administrative Proceedings" shall mean In the Matter of Sunbeam c_orp., SEC 

Administrative Proceeding File No. 3-10481, and In the Matter of David C. Fannin, SEC 

Administrative Proceeding File No. 3-10482. 
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31. "Signature brands" shall mean Signature Brands USA, Inc. and any ofits subsidiaries, 

divisions, predecessors, successors, pl'.esent and fo1TI1er employees. representatives, and agents 

32. "Skadden" shall mean Skadden, Arps, Slate, Meagher & Flom, LLP and any of its 

former or present partners, officers, directors, employees, representatives and agents. 

33. "Subordinated Debentures" shall mean the Sunbeam's Zero Coupon Convertible 

Senior Subordinated Debentures Due 2018. 

34. "Subordinated Debenture Offering" shall mean the offering of Sunbeam's 

Subordinated Debentures. 

35. "Sunbeam" shall mean Sunbeam Corporation and any ofits subsidiaries, divisions, 

predecessors, successors, present and former employees, representatives, and agents. 

36. "Synergies" shall mean post-acquisition gains through increased revenue and/or 

decreaSed cost 

3 7. "Wachtell" shall mean Wachtel! Lipton Rosen & Katz and any ofits former or present 

partners, officers, directors, employees, representatives and agents. 

38. The terms "you" or ''your"
. 
shall mean Donald R. Uzzi and any of Donald R. Uzzi's 

present and former representatives and agents. 

INSTRUCTIONS 

1. · Documents shall be produced as they are kept in the usual course of business, or 

organized and labeled to correspond to the categories in this Requesl Documents attached to 

each other' should not be separated. Documents consisting of items previous]y produced in the 

Litigations, Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall be 

produced in Bates number order. 
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2. All documents shall be produced in the file folder, envelope or other container in 

which the documents are kept or maintained by you. If, for any reason, the container cannot be 

produced, produce copies of all labels or other identifying marks. 

3. The relevant period, unless otherwise indicated, shall be from January 1, 1996 

through the date of service of this subpoena, and shall include all documents and information which 

relate in whole or in part to such period, or to events or circumstances during such period, even 

though dated, prepared, generated or received prior or subsequent to that period. Please supplement 

or correct your responses to these requests if, at anytime, you become aware that younesponses are 

incomplete or incorrect in any request. 

4. If you claim the attorney-client privilege, or any other privilege or work-product 

protection for all or any portion of a document, you shall provide a privilege log that describes the 

withheld material sufficiently to allow Morgan Stanley to test the privilege or protection asserted. 

5. The following rules of construction apply: 

1. The connectives "and" and "or" shall be. construed either disjunctively or 
conjunctively as necessary to bring within the scope of the discovery requests all 
responses that might otherwise be outside their scope; 

2. The term "including" shall be construed to mean "without limitation"; and 

3. The �se of the singular form of any word include the plural and vice versa. 
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CAUSE NO. 

COLEMAN (PARENT) HOLDJNGS INC., § 
§ 

Plaintiff, § 
§ 

� § 
§ 

MORGAN STANLEY & CO. § 
1NCORPORATED, § 

Defendant. § 
§ 

IN THE DISTRICT COURT OF 

THE I CJ J .Jf JUDICIAL DISTRICT 

DALLAS COUNTY, TEXAS 

ORDER FOR MORGAN STANLEY & CO. INCORPORATED'S 

MOTION FOR SUBSTITUTED SERVICE 

On January ( 0 , 2005, this Court heard and considered Morgan Stanley & Co., 

Incorporated's ("Morgan Stanley") Motion for Substituted Service of a deposition subpoena on 

third-party v .. itness Donald R. Uzzi ("Uzzi"). After considering the Motion and accompanying 

evidence and having found that Morgan Stanley diligently attempted to serve Uzzi according to 

the affidavit and other evidence presented with the Motion, but was unsuccessful, it is hereby 

ORDERED that Morgan Stanley may effectuate substituted service on Uzzi with the subpoena 

duces tecum: 

I. By leaving a hue copy of the subpoena (along with this Order) with anyone over 

sixteen years of age at Uzzi's usual place of abode at 4201 Loma AJto Drive, Unit 307, Dallas 

County, Texas 75219-1515; 

confumed and usual place of adobe at 4201 i 
75219-1515; or 

ORDER FOR MORGAN STANLEY & CO. INCORPORATED'S 

MOTION FOR SUBSTITUTED SERVICE 

D - 1308885.1 

o Drive, Unit 307, Dallas County, Texas 

Page I 
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3. \ 

\ 
\ 

IT IS FURTHER ORDERED that the return of the person effectuating substituted service 

of the subpoena be endorsed on or attached to the subpoena, state when and how the subpoena 

was served, and be signed by the same. 

SIGNED on January_--.1./'--0 __ , 2005. 
I 

/JL ��  
JUDGE PRESIDINU 

� f-.JOO� -;, �Judicial District COlll! t•�& fllf "'1"- Zf 1=4'-. Jud1c1al District Court Srtting for Judge f' ( �r-' J •. · 1 Diclrirt Court Dallas County, 1">..ras. uu1c1a ·-�..,,, 

ORDER FOR MORGAN STANLEY & CO. INCORPORA TED'S 

MOTION FOR SUBSTITUTED SERVICE 
Page2 

D-1308885.1 
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CAUSE NO. 05-00275-J 

COLEMAN (PARENT) HOLDJNGS INC., 

Plaintiff, 

v. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

TIIB 1 91st JUDICIAL DISTRICT 

MORGAN STANLEY & CO. 
INCORPORATED, 

Defendant. DALLAS COUNTY, TEXAS 

NOTICE OF FILING OF RETURN OF SERVICE OF SUBPOENA 

On January 10, 2005, this Court heard and granted Morgan Stanley & Co., Incorporated's  

Motion for Substituted Service of a deposition subpoena on third-party witness Donald R. Uzzi. 

Defendant served a copy of the subpoena along with the court order authorizing substituted 

service. A true and correct copy of the return of service of subpoena is attached hereto as 

Exhibit "A". 

·tal �- -· 
State Bar No. 00794798 
Altresba Q. Burchett 
State Bar No. 24045582 

HAYNES AND BOONE, L.L.P. 
901 Main Street, Suite 3 1 00 
Dallas, Texas 75202-3780 
Telephone: 214-65 1-5000 
Facsimile: 214-651-5940 

ATTORNEYS FOR 
MORGAN STANLEY & CO., INC. 

NOTICE OF FILING OF RETURN OF SERVICE OF SUBPOENA Page l 16div-010440
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RETURN OF SERVICE OF SUBPOENA 

I, Troy Essink, (1) personally delivered a true copy of the Deposition Subpoena Duces 

Tecum (along with a court order authorizing substituted service, issued by the 1 91st Judicial 

District of Dallas County, Texas) to Sally Hummel-Uzzi, wife to third-party witness Donald R. 

Uzzi and person over sixteen years of age, at 4201 Lomo Alto Drive, Unit 3 07, in Dallas County, 

Texas on January 12, 2005, at approximately 4:30 p.m., and (2) tendered Sally Hummel-Uzzi the 

witness fee of$ 1 0.00 in cash. 

Byj�f;� 
Troy ssink, Licensed Private 
Investigator working with Verasys, 
L.L.C. 
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COLEMAN (PARENT) HOLDINGS, INC., 
· Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s).  

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON MORGAN STANLEY & CO. INCORPORA TED'S MOTION TO 

EXTEND TIME TO DEPOSE DONALD UZZI 

THIS CAUSE came before the Court January 2 1 ,  2005 on Morgan Stanley & Co. 

Incorporated's Motion to Extend Time to Depose Donald Uzzi, with both counsel present. 

B ased on the proceedings before the Court, it is 

bRDERED AND ADJUDGED that Morgan Stanley & Co. Incorporated's Motion to 

Extend Time to Depose Donald Uzzi is Granted, in part. Defendant shall have until 

February 4, 2005 to complete Mr. Uzzi's _deposition, without prejudice to Plaintiffs right to 

object to the use of the deposition at trial on the basis of undue prejudice, surprise, or any 

other evidentiary basis. 

DONE AND ORDERED in West Palm B e  , aim Beach County, Florida this 9\-

day of January, 2005. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm B each, FL 3340 1 

Thomas D. Yannucci 
655 1 5th Street, NW, Suite 1 200 
Washington DC 20005 

ELIZABETH T. MAASS 
Circuit Court Judge 
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CAUSE NO. 05-00275-J 

COLEMAN (PARENT) HOLDINGS INC., § 
§ 

Plaintiff, § 
§ 

IN THE DISTRICT COURT OF 

v. § 
§ 

THE 1 9 1 ST JUDICIAL DISTRJCT 

MORGAN STANLEY & CO. § 
INCORPORATED, § 

Defendant. § 
§ 

DALLAS COUNTY, TEXAS 

VICTOR D. VITAL'S AFFIDAVIT CONCERNING FEES 

STATE OF TEXAS § 
§ 

HARRJS COUNTY § 

BEFORE ME, the undersigned Notary Public, on this day personally appeared Victor D. 

Vital and being by me fully sworn on his oath, deposed as stated as follows: 

1 .  I, Victor D. Vital, am the local attorney for Morgan Stanley & Company, 

Incorporated in the above-entitled matter. Donald R. Uzzi has been duly summoned by a Texas 

subpoena, which the court authorized to be served by substituted means on January 1 0, 2005. 

The subpoena commanded Donald R. Uzzi to appear and testify at a deposition and to produce 

docun1ents on January 1 9, 2005 at 9:30 a.m. at Haynes and Boone, LLP, 901 Main Street, Suite 

3 1 00, Dallas, Texas 75202. 

2. The proof of service on that subpoena indicates that (a) service of the subpoena 

was properly executed using the substituted means authorized by the 1 9 l st Judicial District of 

Dallas County, Texas with (b) all necessary witness fees tendered to Donald R. Uzzi . 

. Specifically, cash was tendered in the amount of $1 0.00, which Troy Essink (a licensed Texas 

VICTOR D. VITA L'S AFFIDA VlT CONCERNING FEES 

D - 1 3 13412 . 1  
Page 1 
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private investigator) delivered to Sally Hummel-Uzzi (a person over 16 years of age) on January 

1 2, 2005, together with the subpoena and comt order authorizing substituted service. 

FURTHER AFFIANT SA YETH NOT. 

v 

SWORN TO AND SUBSCRIBED before me on this c!{.J� day of January, 2005. 

PEGGY CURRY 
Notary Public, State of Texas 

My Commission Expires 
February 1 1 ,  2008 

(PERSONALIZED SEAL) 

Notary Publi 

VICTOR D. VITAL'S AFFIDAVIT CONCERNING FEES 
D- 1 3 13412 . I  
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C OLEMAN (PAREN T) H OLDING S, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 
I 

I N  THE CIRCUIT C OURT OF T HE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND F OR P AL M  BEACH 
C OUNTY, FL ORIDA 

C A SE N O: CA 03-5045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Defendant, Morgan Stanley & Co. Incorporated, by and through its undersigned counsel, 

hereby gives notice that it has filed Morgan Stanley's Motion in Limine No. 12 to Exclude CPH's 

Experts from Improperly Inflating Damages by Applying Unjustified "Control Premiums" and a 

Hypothetical "Investment Value" under seal. 

WPB#57 l 26 l .29 

16div-010451



Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews, Case No: CA 03-5045 

Notice of Filing Under Seal 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the service list below by facsimile and Federal Express on thi�� 

day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 6 18349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FIGEL, P.L.L.C. 

Sumner Square 
16 15 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 

Incorporated 

WPB#57 l 26 l .29 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 3340 1 
Telephone: (56 1) 659-7070 
Facsimile: ( 56 1) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2 139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 

JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 606 11 

WPB#571261.29 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews, Case No: CA 03-5045 

Notice of Filing Under Seal 

SERVICE LIST 
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C OLEMAN (PAREN T) HOLDING S, INC., 

Plaintiff, 

v. 

M ORGAN S TANLEY & C O., INC., 

Defendant. 

IN THE CIRCUIT C OURT OF THE 15TH 
JUDICIAL CIRCUIT IN AND F OR 
PAL M  BEACH COU NTY, FL ORIDA 

CASE N O: CA 03-5045 AI 

I 

CONFIDENTIAL - FILED UNDER SEAL 

Morgan Stanley & Co. Incorporated's Motion in Limine No. 12 to Exclude C PH's Experts 

from Improperly Inflating Damages by Applying Unjustified "Control Premiums" and a 

Hypothetical "Investment Value". 

THIS ENVELOPE CONTAINS MATERIAL SUBJECT TO A 

PROTECTIVE ORDER ENTERED IN THIS ACTION. IT IS NOT TO BE 

OPENED NOR THE CONTENTS THEREOF DISPLAYED, REVEALED, 

OR MADE PUBLIC, EXCEPT BY WRITTEN ORDER OF THE COURT 

CONFIDENTIAL - FILED UNDER SEAL 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#571259.25 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 3340 1 
Telephone: (56 1) 659-7070 
Facsimile: (56 1) 659-7368 

16div-010454



COLEMAN (PARENT) HOLDINGS, INC., 

Plain ti ff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH 

COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Defendant, Morgan Stanley & Co. Incorporated, by and through its undersigned counsel, 

hereby gives notice that it has filed Morgan Stanley's Motion in Limine No. 13 to Strike the 

Expert Opinion of Samuel J. Kursh as Untimely and Cumulative under seal. 

WPB#571261.29 

16div-010455



Coleman v. i\Iorgan Stanley, Case No: CA 03-5045 AI 

Notice of Filing Under Seal 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the service list below by facsimile and Federal Express on this c!((, ,p_ 

day of January, 2005. 

Thomas D. Yannucci, P.C. 

Law rence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 

Zhonette M. Brow n 

KIRKLAND & ELLIS LLP 

655 15th Street, N. W., Suite 1200 

Washington, D.C. 20005 

Telephone: (202) 879-5000 

Facsimile: (202) 879-5200 

Mark C. Hansen 

Jam es M. Webster, III 

Rebecca A. Beynon 

KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FI GEL, P.L.L.C. 

Sumner Square 

1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#57 l 26 l .29 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

E-mail: j ianno@carltonfields.com 
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Jack Scarola 

SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy 

Michael Brody 

JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#57 J 26 J .29 

Coleman v. lvforgan Stanley, Case No: CA 03-5045 AI 

Notice of Filing Under Seal 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 15TH 
JUDICIAL CIRCUIT IN AND FOR 

PALM BEACH COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

I 

CONFIDENTIAL - FILED UNDER SEAL 

Morgan Stanley & Co. Incorporated's Motion in Limine No. 13 to Strike the Expert 

Opinion of Samuel J. Kursh as Untimely and Cumulative. 

THIS ENVELOPE CONTAINS MATERIAL SUBJECT TO A 

PROTECTIVE ORDER ENTERED IN THIS ACTION. IT IS NOT TO BE 

OPENED NOR THE CONTENTS THEREOF DISPLAYED, REVEALED, 

OR MADE PUBLIC, EXCEPT BY WRITTEN ORDER OF THE COURT 

CONFIDENTIAL - FILED UNDER SEAL 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#57 l 259.25 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Telephone: ( 561) 659-7070 
Facsimile: ( 561) 659-7368 

16div-010458



COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Defendant, Morgan Stanley & Co. Incorporated, by and through its undersigned counsel, 

hereby gives notice that it has filed Morgan Stanley's Motion in Limine No. 14 to Exclude CPH 

Expert's Reliance on Irrelevant Dicta From the Delaware Chancery Court Opinion in Prescott 

Group Small Cap, L.P. v. Coleman Company under seal. 

WPB#57126 l .29 

16div-010459



Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Notice of Filing Under Seal 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the service list below by facsimile and Federal Express on this� 
day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 6 18349) 

Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N. W., Suite 1200 

Washington, D.C. 20005 

Telephone: (202) 879-5000 

Facsimile: (202) 879-5200 

Mark C. Hansen 
Jam es M. Webster, III 
Rebecca A. Beynon 
KELLOGG, H UBER, HANSEN, 

TODD, EVANS & FIGEL, P.L.L.C. 

Sumner Square 
16 15 M Street, N.W., Suite 400 

Washington, D.C. 20036 

Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 

Incorporated 

WPB#57 l 26 l .29 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 3340 1 

Telephone: (56 1) 659-7070 
Facsimile: (56 1) 659-7368 

E-mail: j ianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2 139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 

Chicago, IL 606 11 

WPB#571261.29 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Notice of Filing Under Seal 

SERVICE LIST 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 15TH 
JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

I 
-----------------

CONFIDENTIAL - FILED UNDER SEAL 

Morgan Stanley & Co. Incorporated's Motion in Limine No. 14 to Exclude CPH Expert's 

Reliance on Irrelevant Dicta From the Delaware Chancery Court Opinion in Prescott Group 

Small Cap, L.P. v. Coleman Company. 

THIS ENVELOPE CONTAINS MATERIAL SUBJECT TO A 

PROTECTIVE ORDER ENTERED IN THIS ACTION. IT IS NOT TO BE 

OPENED NOR THE CONTENTS THEREOF DISPLAYED, REVEALED, 

OR MADE P UBLIC, EXCEPT BY WRITTEN ORDER OF T HE COURT 

CONFIDENTIAL - FILED UNDER SEAL 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#57 l 259.25 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: ( 561) 659-7070 
Facsimile: (561) 659-7368 

16div-010462



COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 
I 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Defendant, Morgan Stanley & Co. Incorporated, by and through its undersigned counsel, 

hereby gives notice that it has filed Morgan Stanley's Motion in Limine No. 15 to Preclude 

Expert Testimony of Michael Wagner Beyond What is Disclosed in His Expert Reports under 

seal. 

WPB#57 l 26 l .29 

16div-010463



Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Notice of Filing Under Seal 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the service list below by facsimile and Federal Express on this �b fl� 
day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EVANS & FIGEL, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 

Incorporated 

WPB#57 l 26 l .29 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: j ianno@carltonfields.com 

BY: 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2 139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 606 1 1  

WPB#571261.29 

Coleman v. iv/organ Stanley, Case No: CA 03-5045 AI 
Notice of Filing Under Seal 

SERVICE LIST 

3 
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IN THE CIRCUIT COURT OF THE 15TH 
JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 
I 

CONFIDENTIAL - FILED UNDER SEAL 

Morgan Stanley & Co. Incorporatcd's Motion in Limine No. 15 to Preclude Expert 

Testimony of Michael Wagner Beyond What is Disclosed in His Expert Reports. 

THIS ENVELOPE CONTAINS MATERIAL SUBJECT TO A 

PROTECTIVE ORDER ENTERED IN THIS ACTION. IT IS NOT TO BE 

OPENED NOR THE CONTENTS THEREOF DISPLAYED, REVEALED, 

OR MADE P UBLIC, EXCEPT BY WRITTEN ORDER OF THE COURT 

CONFIDENTIAL - FILED UNDER SEAL 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

BY: 
Counsel for Morgan Stanley & Co. � Incorporated ("" 1 

---r�--r----r.------�--

WPB#571259.25 

16div-010466



COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 
I 

------------------

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Defendant, Morgan Stanley & Co. Incorporated, by and through its undersigned counsel, 

hereby gives notice that it has filed Morgan Stanley's Motion in Limine No. 16 to Strike the 

Expert Opinion of CPH Expert Blaine Nye for Applying the Incorrect Damages under seal. 

WPB#57 l 26 l .29 

16div-010467



Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews, Case No: CA 03-5045 

Notice of Filing Under Seal 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the service list below by facsimile and Federal Express on this cl?ft.-
day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 

Thomas A. Clare 
Zhonette M. Brown 

KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 

Washington, D.C. 20005 

Telephone: (202) 879-5000 

Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FIGEL, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 

Washington, D.C. 20036 

Telephone: (202) 326-7900 

Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 

Incorporated 

WPB#57126 l .29 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Telephone: ( 561) 659-7070 

Facsimile: (561) 659-7368 

E-mail: jianno@carltonfields.com 

BY: 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 

Chicago, IL 60611 

WPB#571261.29 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Morgan Stanley v. MacAndrews, Case No: CA 03-5045 

Notice of Filing Under Seal 

SERVICE LIST 

3 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 15TH 
JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

I 

CONFIDENTIAL - FILED UNDER SEAL 

Morgan Stanley & Co. Incorporated's Motion in Limine No. 16 to Strike the Expert 

Opinion of CPH Expert Blaine Nye for Applying the Incorrect Damages Standard. 

THIS ENVELOPE CONTAINS MATERIAL SUBJECT TO A 

PROTECTIVE ORDER ENTERED IN THIS ACTION. IT IS NOT TO BE 

OPENED NOR THE CONTENTS THEREOF DISPLAYED, REVEALED, 

OR MADE PUBLIC, EXCEPT BY WRITTEN ORDER OF THE COURT 

CONFIDENTIAL - FILED UNDER SEAL 

Counsel for Morgan Stanley & Co. 

Incorporated 

WPB#571259.25 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 3 340 I 
Telephone: (56 1) 659-7070 
Facsimile: (56 1) 659-7368 

BY: 

16div-010470



COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

M ORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 

COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Defendant, Morgan Stanley & Co. Incorporated, by and through its undersigned counsel, 

hereby gives notice that it has filed Morgan Stanley's Motion in Limine No. 17 to Exclude CPH's 

Expert Blaine Nye from Relying on an Unproven Assumption and Simple Arithmetic to 

Calculate CPH's Damages under seal. 

WPB#57 l 26 l .29 

16div-010471



Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 

Notice of Filing Under Seal 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the service list below by facsimile and Federal Express on this K-
day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N. W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
Jam es M. Webster, III 
Rebecca A. Beynon 

KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FIGEL, P.L.L.C. 

Sumner Square 
1615 M Street, N. W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#57 l 26 ! .29 

CARLTON FIELDS, P.A. 

222 Lakeview Ave. , Suite 1400 
West Palm Beach, FL 33401 
Telephone: ( 561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: j ianno@carltonfields.com 

BY: 

2 

16div-010472



Jack Seara la 

SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 

JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#57 l 26 l .29 

Coleman v. Margan Stanley, Case No: CA 03-5045 AI 

Notice of Filing Under Seal 

SERVICE LIST 

3 
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IN THE CIRCUIT COURT OF THE 15TH 
JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO., INC., 

Defendant. 
I 

-----------------

CONFIDENTIAL - FILED UNDER SEAL 

Morgan Stanley & Co. Incorporated's Motion in Limine No. 17 to Exclude CPH's Expert 

Blaine Nye from Relying on an Unproven Assumption and Simple Arithmetic to Calculate 

CPH's Damages. 

THIS ENVELOPE CONTAINS MATERIAL SUBJECT TO A 

PROTECTIVE ORDER ENTERED IN THIS ACTION. IT IS NOT TO BE 

OPENED NOR THE CONTENTS THEREOF DISPLAYED, REVEALED, 

OR MADE PUBLIC, EXCEPT BY WRITTEN ORDER OF THE COURT 

CONFIDENTIAL - FILED UNDER SEAL 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#57 l 259.25 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

BY: 

f 
tJtJf ft:; I tJ) 

O, JR. 
o: 655351 

16div-010474



COLEMAN (PARENT) HOLDINGS, INC. , 

Plaintiff, 

V. 

MORGAN ST AN LEY & CO. , INC., 

Defendant. 
I 

IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Defendant, Morgan Stanley & Co. Incorporated, by and through its undersigned counsel, 

hereby gives notice that it has filed Morgan Stanley's Motion in Limine No. 18 to Exclude 

Testimony of Plaintiffs Expert Douglas Emery under seal. 

WPI3#57 l 26 l .29 

16div-010475



Coleman v. Aiorgan Stanley, Case No: CA 03-5045 AI 

Notice of Filing Under Seal 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the service list below by facsimile and Federal Express on this d./i!!-

day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 

KIRKLAND & ELLIS LLP 

655 15th Street, N. W. , Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 

KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FI GEL, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#571261.29 

CARL TON FIELDS, P.A. 

222 Lakeview Ave. , Suite 1400 
West Palm Beach, FL 33401 
Telephone: ( 561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 

SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2 139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 

JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 6061 1  

WPB#57 l 26 l .29 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 

Notice of Filing Under Seal 

SERVICE LIST 

3 
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COLEMAN (PARENT) HOLDINGS, INC. , 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC. , 

Defendant. 

IN THE CIRCUIT COURT OF THE 15TH 
JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

I 
-----------------

CONFIDENTIAL - FILED UNDER SEAL 

Morgan Stanley & Co. lncorporated's Motion in Limine No. 18 to Exclude Testimony of 

Plaintiffs Expert Douglas Emery. 

THIS ENVELOPE CONTAINS MATERIAL SUBJECT TO A 

PROTECTIVE ORDER ENTERED IN THIS ACTION. IT IS NOT TO BE 

O PENED NOR THE CONTENTS THEREOF DISPLAYED, REVEALED, 

OR MADE PUBLIC, EXCEPT BY \VRITTEN ORDER OF THE COURT 

CONFIDENTIAL - FILED UNDER SEAL 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#57 J 259.25 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

16div-010478



C OLEMAN (PARENT) HOL D ING S, INC., 

Plaintiff, 

v. 

M ORG AN STANLEY & CO., INC., 

Defendant. 
I 

IN THE C IRCU IT C OURT OF THE 
F IFTEENTH JUD IC IAL CIRCUIT 
IN AND F OR PALM BEAC H 
C OUNTY, FL OR I DA 

C A SE N O: CA 03-5045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Defendant, Morgan Stanley & Co. Incorporated, by and through its undersigned counsel, 

hereby gives notice that it has filed Morgan Stanley's Motion in Limine No. 19 to Exclude the 

Testimony of William Horton under seal. 

WPB#57 J 261.29 
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Notice of Filing Under Seal 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the service list below by facsimile and Federal Express on thisg 
day of January, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 6 18349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
Jam es M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FIGEL, P.L.L.C. 

Sumner Square 
16 15 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 

Incorporated 

WPB#571261.29 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 3340 1 
Telephone: ( 56 1) 659-7070 
Facsimile: (56 1) 659-7368 
E-mail: jianno@carltonfields.com 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2 139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

One IB M Plaza, Suite 400 
Chicago, IL 606 1 1  

WPB#571261.29 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Notice of Filing Under Seal 

SERVICE LIST 
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C OLEMAN (PARENT) H OLD ING S, I NC., 

Plaintiff, 

v. 

M ORGAN S T A NLEY & C O., INC., 

Defendant. 

IN T HE C IRCU I T  C OURT OF T HE 15T H  
JUD IC I AL C IRCU IT I N  AND F OR 
PALM BEAC H C OU NTY, FL OR ID A 

C A SE N O: CA 03-5045 A I  

I 

CONFIDENTIAL - FILED UNDER SEAL 

Morgan Stanley & Co. Incorporated's Motion in Limine No. 19 to Exclude the Testimony 

of William Horton. 

THIS ENVELOPE CONTAINS MATERIAL SUBJECT TO A 

PROTECTIVE ORDER ENTERED IN THIS ACTION. IT IS NOT TO BE 

OPENED NOR THE CONTENTS THEREOF DISPLAYED, REVEALED, 

OR MADE PUBLIC, EXCEPT BY WRITTEN ORDER OF THE COURT 

CONFIDENTIAL - FILED UNDER SEAL 

Counsel for Morgan Stanley & Co. 

Incorporated 

WPB#57 I 259.25 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 3340 1 
Telephone: (56 1) 659-7070 
Facsimile: (56 1) 659-7368 

P H  IANNO, JR. 
Florida Bar No: 65535 1 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 
I 

IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Defendant, Morgan Stanley & Co. Incorporated, by and through its undersigned counsel, 

hereby gives notice that it has filed Morgan Stanley's Motion in Limine No. 20 to Exclude 

Testimony of Michael J. Gillfillan under seal. 

WPB#57 I 26 I .29 
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Notice of Filing Under Seal 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the service list below by facsimile and Federal Express on thi� 
day of January, 2005. 

Thomas D. Yannucci, P .C. 

Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 

Zhonette M. Brown 

KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 

Facsimile: (202) 879-5200 

Mark C. Hansen 

James M. Webster, III 

Rebecca A. Beynon 

KELLOGG, HUBER, HANSEN, 
TODD, EV ANS & FIGEL, P.L.L.C. 

Sumner Square 

1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Inc01porated 

WPB#57 l 26 l .29 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

E-mail: jianno@carltonfields.com 

BY: 

2 

Jos h Ianno, Jr. 

Florida Bar No. 655351 
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Jack Scarola 

SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 

JENNER & BLOCK, LLC 

One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#57 l 26 l .29 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Notice of Filing Under Seal 

SERVICE LIST 

3 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 15TH 
JUDICIAL CIRCUIT IN AND FOR 

PALM BEACH COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

I 
-----------------

CONFIDENTIAL - FILED UNDER SEAL 

Morgan Stanley & Co. Incorporated's Motion in Limine No. 20 to Exclude the Testimony 

of Michael J. Gillfillan. 

THIS ENVELOPE CONTAIN S MATERIAL SUBJECT TO A 

PROTECTIVE ORDER ENTERED IN THIS ACTION. IT IS NOT TO BE 

O PENED NOR THE CONTENTS THEREOF DISPLAYED, REVEALED, 
OR MADE PUBLIC, EXCEPT BY WRITTEN ORDER OF THE COURT 

CONFIDENTIAL - FILED UNDER SEAL 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#571259.25 

CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Telephone: (561) 659-7070 

Facsimile: (561) 659-7368 

BY: 

PH IANNO, JR. 
Florida Bar No: 655351 

16div-010486



COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON MORGAN STANLEY'S MOTION TO RECONSIDER AND REHEAR 

ORDER DENYING DISMISSAL PURSUANT TO RULE 1.061 FLA. R. CIV. P. 

(FORUM NON CONVENIENS) 

THIS CAUSE came before the Court, in Chambers, on Morgan Stanley's Motion to 

Reconsider and Rehear Order Denying Dismissal Pursuant to Rule 1.061 Fla. R. Civ. P. 

(Forum Non Conveniens). Based on a review of the Motion, it is 

ORDERED AND ADJUDGED that Morgan Stanley's Motion to Reconsider and 

Rehear Order Denying Dismissal Pursuant to Rule 1.061 Fla. Civ. P. (Forum Non 

Conveniens) is Denied. Sec Local Rule 6. �-

DONE AND ORDERED in West Palm Beach, alm Beach County, Florida thi&9.� 
day of January, 2005. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 3340 I 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

ELIZABETH T. MAASS 

Circuit Court Judge 
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John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, Il 60611 

Rebecca Beynon, Esq. 

Sumner Square 

1615 M Street, NW, Suite 400 

Washington, DC 2003 6 
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M A N D A T E 

from 

DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

This cause having been brought to the Court by appeal, and after due 
consideration the Court having issued its opinion; 

YOU ARE HEREBY COMMANDED that such further proceedings be had in 
said cause as may be in accordance with the opinion of this Court, and with the 
rules of procedure and laws of the State of Florida. 

WITNESS the Honorable GARY M. FARMER, Chief Judge of the District Court 
of Appeal of the State of Florida, Fourth District, and seal of the said Court at West 
Palm Beach, Florida on this day. 

DATE: 

CASE NO.: 

COUNTY OF ORIGIN: 

T.C. CASE NO.: 

STYLE: 

ORIGINAL TO: 
cc: 

Kirkland Ellis 
Thomas E. Warner 
Thomas D. Yannucci 
Jerold S. Solovy 
Steven A. Engel 
Lawrence P. Bemis 
cs 

January 28, 2005 

4004-135 

Palm Beach 

03-5045 CAAi, 502003CA005045XXXXAI 

MORGAN STANLEY & CO., 

INC. 

v. COLEMAN (PARENT) 

HOLDINGS, INC. 

1JjtVufi,.n ����UL-
MARl�YN BEUTIENMULLER, Clerk 

Fourth District Court of Appeal 

Sharon R. Bock, Clerk 

Jenner & Block 
Brett H. Mcgurk 
Thomas A. Clare 

Jack Scarola 
Christopher Landau 

Michael K. Winston 

Mark C. Hansen 
Joseph lanno, Jr. 

Michael Brody 
Ronald L. Marmer 

Jeffrey T. Shaw 

16div-010489



Sherry, Bridget E. 

From: 

,ent: 

Kimberly Chervenak [kchervenak@kirkland.com] 

Monday, January 31, 2005 12:32 PM 

To: #MS-Coleman - K&E 

Subject: Fw: Emailing: MS - 20050128 Mandate.pdf 

-----Forwarded by Kimberly Chervenak/Washington DC/Kirkland-Ellis on 01/3112005 12:29 PM-----

Page 1of1 

"Dillard, Joyce" <JDillard@CarltonFields.com> "Lawrence Bemis" <LBemis@kirkland.com>, ''Thomas Clare" <tclare@kirkland.com>, 
To . 

01/3112005 12:26 PM 

<<MS - 20050128 Mandate.pdf>> 

"lanno, Joseph" <Jlanno@CarltonF1elds.com> 

"Kimberly Chervenak" <kchervenak@kirkland.com>, "Victoria Alterman" 
cc 

<V Alterman@kirkland.com> 

Subject Emailing: MS - 20050128 Mandate.pdf 

Your files are attached and ready to send with this message. 

*********************************************************** 

The information contained in this communication is 
confidential, may be attorney-client privileged, may 
constitute inside information, and is intended only for 

� use of the addressee. It is the property of 
Lkland & Ellis LLP or Kirkland & Ellis International LLP. 

Unauthorized use, disclosure or copying of this 
communication or any part thereof is strictly prohibited 
and may be unlawful. If you have received this 
communication in error, please notify us immediately by 
return e-mail or by e-mail to postmaster@kirkland.com, and 
destroy this communication and all copies thereof, 
including all attachments. 
*********************************************************** 

02/01/2005 
16div-010490



02/08/2005 18:28 FAX 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & co.) INC., 

Defendant. 

la!001/005 

IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT, rN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: 2003 CA 005045 AI 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO DEEM CERTAIN THIRD
PARTY DOCUMENTS ADMISSIBLE AT TRIAL 

Coleman (Parent) Holdings Inc. ("CPH0) by its attorneys, respectfully requests that th.is 

Coun enter a Order deeming certain documents of third-parties Arthur Andersen LLP 

("Andersen'') and Sunbeam Corporation (n/k/a American Household, Inc.) ("Sunbeam'') 

admissible at trial. In support of this motion, CPH states as follows: 

1. This motion arises because of Morgan Stanley's latest attempts to interfere with 

CPH's efforts to establish the admissibility of certain documents of Andersen and Sunbeam. 

CPH, as this Court is aware, has been attempting to establish the admissibility of these 

documents for months: On October 22, 2004, CPH served deposition notices on Andersen and 

Sunbeam, seeking depositions to address the authenticity and admissibility of various Andersen 

and Sunbeam documents. See Bxs. A, B. Subsequently, after Andersen and Sunbeam objected 

that CPH should work with Morgan Stanley in an effort to stipulate to the authenticity and 

admissibility of the documents in question, CPH on November 22, 2004 sent a letter to Morgan 

Stanley asking it to stipulate concerning the Andersen and Sunbeam documents. See Bx. C. 

Morgan Stanley nevei: responded to CPH's letter. 

16div-010491



02/08/2005 18:28 FAX � 002/005 

2. As a result, CPH requested that Andersen and Sunbeam provide written 

certifications concerning certain specified documents pursuant to Fla. Stat. § 90.902(11), which 

provides that: 

[Extrinsic evidence of authenticity of the document is not a condition of 
admissibility with respect to] [a]n original or a duplicate of evidence that would 
be admissible under § 90.803(6), which is maintained in a foreign country or 
domestic location and is a accompanied by a certification or declaration from the 
custodian of the records or another qualified person certifying or declaring that 
the record: (a) Was made at or near the time of the occurrence of the matter set 
forth by, or from information transmitted by, a person having knowledge of those 
matters; (b) Was kept in the course of the regularly conducted activity; and (c) 
Was made as a regular practice in the course of the regularly conducted activity, 
provided that falsely making such a certification or declaration would subject the 
maker to criminal penalty under the laws of the foreign or domestic location in 
which the certification or declaration was signed. 

Anderson provided a § 90.902(11) certification with respect to certain specified documents on 

January 20, 2005 and Sunbeam provided a certification with respect to certain specified 

documents on January 25, 2005. See Exs. D, E. 

3. Promptly thereafter, on January 28, 2005, CPH provided the certifications to 

Morgan Stanley along with written notice of CPH's intention to use the documents to which the 

certifications pertain at trial. See Ex. F. CPH provided that notice in accordance with Fla. Stat. § 

90.803(6)(c), which provides in pertinent part that: 

A party intending to offer evidence under paragraph (6)(a) [concerning documents 
kept in the course of regularly conducted business activity] by means of a 
certification or declaration shall serve a reasonable written notice of that intention 
upon every other party and shall make the evidence available for inspection 
sufficiently in advance of its offer in evidence to provide to any other party a fair 
opportunity to challenge the admissibility of the evidence . . . . 

More than a week later, on February 6, 2005, Morgan Stanley wrote objecting to CPH's use of 

the Andersen and Sunbeam documents at trial on the ground that the "alleged certification . 

is procedurally defective and untimely." See Ex. G. 

2 16div-010492



02/08/2005 18:29 FAX 141003/005 

4. Morgan Stanley's objection, in addition to being unexplained, is baseless. There 

is nothing "procedurally defective" about the certifications: Both certifications are in full 

accordance with the requirements of § 90.902(11). Nor is there any question about the 

timeliness of the certifications: CPH provided the certifications to Morgan Stanley almost a 

month before trial and Morgan Stanley has known of CPH's intention to rely on the Andersen 

and Sunbeam documents for months. 

WHEREFORE, because the certifications provided by Andersen and Sunbeam are 

procedurally proper and timely, CPH respectfully requests that this Court enter an Order ruling 

that the documents listed in the certifications attached hereto as Exhibits D and E are admissible 

at trial subject .only to possible objections for relevance. 

Dated: February 8, 2005 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, ntinois 60611 
(312) 222-9350 

#1210229.vl 

Respectfully submitted, 

HOLDINGS INC. 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

3 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this 8th day of February, 2005 .. 

Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman (Parent) Holdings Inc. 

16div-010494
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C., Esquire 
Thomas A. Clare, Esquire 
Brett McGurk, Esquire 
Kirkland· & Ellis 
222 Lakeview Avenue 
Suite260 · 

West Palm Beach. FL 33401 

Jerold S. Solovy, Esquire 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esquire 
Kellogg, Huber, Hansen, 

Todd. Evans & Figel, P.L.L.C. 
c/o Kirkland & Ellis 
222 Lakeview Avenue 
Suite260 
West Palm Beach, FL 33401 

#12112.SS 

laJ 005/005 

COUNSEL LIST 

16div-010495



Sherry, Bridget E. 

�rom: 
mt: 

ro: 

Veronica Pierce [vpierce@kirkland.com] 
Tuesday, February 08, 2005 4:46 PM 
#MS-Coleman - K&E 

Subject: 20050208 CPH's Motion to Deem Certain Third-Party Documents Admissible at Trial 

20050208 CPH's 
Motion to Deem ... 

(See attached file: 20050208 CPH's Motion to Deem 
Certain Third Party Documents Admissible at Trial.pdf) 

Veronica Pierce 
Legal Administrative Assistant 
Kirkland & Ellis LLP 
202-879-5268 - Direct Dial 
202-879-5200 - Facsimile 
655 Fifteenth Street, N.W. 
Washington, D.C. 20005 

vpierce@kirkland.com 

<font size=2 face="monospace,courier"> 
*********************************************************** 

The information contained in this communication is 
confidential, may be attorney-client privileged, may 
constitute inside information, and is intended only for 

�e use of the addressee. It is the property of 
__ irkland & Ellis LLP or Kirkland & Ellis International LLP. 
Unauthorized use, disclosure or copying of this 
communication or any part thereof is strictly prohibited 
and may be unlawful. If you have received this 
communication in error, please notify us immediately by 
return e-mail or by e-mail to postmaster@kirkland.com, and 
destroy this communication and all copies thereof, 
including all attachments. 
*********************************************************** 

</font> 
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@001/004 

•wi:sr PALM BEACH OFF!QE: 

SEARCY 
DENNEY 
SCAROLA 
BARNHART 

�SHIPLE�� 
��� 

d.�� 

DJAl.l.Al:IASSEE OFFICE; 

Z 139 PALM ElE:ACH I.AKES BLVD. 

WEST PALM BEACH, FLORIDA 33401> 
THE TOWLE HOUSE 

517 NQRTI-j CALHOUN STREET 
TALLAHASSEE, FL 32301-1231 

P,Q, ORAW!;!'l 3626 
WEST PALM BEACH, FL01110A 3$402 F.O. DRAWER 1230 

TAL�AliA$$1;�. FLORIDA 3230� 
(361) 8B8-8300 
1-800-7110-8807 
FAX: (561) 47e•01�4 

ATTORNEYS AT LAW: 

AQ�At YN RIA BAKER.BARNES 
F r.RFGORY SARNH/\RT' 

LANCE 8LOCK' 
F.AAL L DENNEY. JR. I 

SEAN C DOMNICK' 
JAMES W OUBTAF.SON, JR 

JAC)( P HILL 
Ol\VID K KF.LLEY, JR.' 

WILLIAM� �1�'3 
DARAYL L, LEWIS· 

WILLIAM A. NOl'lTON• 
DAVID J. SALES' 

.JOHN RCAAOLA.' 
Cl<�ISTIAN D, SEARCY' 

l·IAHH'f � SHEi/iN 
JOHN A $'"'1/PLl::Y Ill" 

CHRISTOPHER � �lo-'1.:.LU' 
KAREN r!.. rLRHY" 

C. CALVIN WARR/Ni=.H 111' 
DAVID J. WH/TEw 

·SHAREHOLDERS 

PARALEGALS. 

VIVIAN /\YAN· TEJEDA 

LAUAIE J, BRIGGS 
0(AN� L CADI' 

DANl�L J CALLOWAY 
EMILIO OIAMANYI$ 

RANDY M OUFAESl\lt:. 
DAVID W. 131LMOH1=. 

TEO E. KULESA 
JAMES PETER LOVE 

CHRISTOPHER J. PILATO 

ROBoATW. PITCHER 

KATHLEEN SIMON 
STEVE M. SMITH 

WALTER A. STElf\I 
8All\N fl SULLIVAN 

KEVIN J. WALSH 
JUDSON WHITEHORN 

VIA FACSIMILE 561-659 .. 7368 
January 31, 2005 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue, Suite1400 
West Palm Beach. FL 33401 

Re: Coleman(Parent)Holdings Inc. v. Morgan Stanley & Co., Inc. 
Matter No.: 029986-230580 

Dear Joe: 

(050) 220-7600 
1.eee.549.7011 

FAX: (850) 224-7602 

Enclosed is a copy of CPH' s Motion to Remove Confidentiality Designations from 
Summary Judgment-Related Pleadings filed by CPH. Also enclosed is our Notice of 
Hearing on the motion for February 3, 2005. 

If there is a possibility of resolving any of the issues raised in the motion without the 
necessity of court intervention, please call me. Since my schedule often makes it 
difficult to reach me by phone during regular business hours, I invite you, if necessary, 
to call me at home in the evening at 561-575-2427. 

,7cp 
JS/mm 
Enc. 

cc: Thomas Clare, Esq. (Via Fax) 
Jenner & Block LLP (Via Fax) 
Mark Hansen, Esq. (Via Fax) 

WWW.S�FICVL�W.COM 
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Vl/Ul/LVV;..1 l;.J . '+f rt\/\ 141002/004 

#230580/mep IN THE CIRCUIT COURT OF THE 
FIFTEENTII JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO.: 2003 CA 005045 AI 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

February 3, 2005 

8:45 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

Coleman (Parent) Holdings Inc. 's Motion to Remove 
Confidentiality Designations from Summary Judgment-Related 

Pleadings filed by CPH. 

Moving counsel certifies that he or she contacted opposing counsel and attempted to 

resolve the discovery dispute without hearing. 

16div-010498



Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 Al 
Notice of Hearing 

@ 003/004 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

U.S. Mail to all Counsel on the attached list, this j / M day ?f @Mt • , 2005. 

JA SCAROLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686�6300 
Fax: (561) 478-0754 
Attorney for Plaintiff 

2 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA OOS04S AI 
Notice of Hearing 

COUNSEL LIST 

Joseph lanno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd, Evans & 
Figel, P.L.L.C. 
Swnner Square 
1615 M. Street, N.W. 
Suite 400 
Washingtoni D.C. 20036-3206 

3 

@004/004 

16div-010500



01/31/2005 18:18 FAX � 001/034 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

MORGAN STANLEY & CO., INC., 
Defendant. 

CASE NO. CA 03-5045 Al 

COLEMAN (PARENT) HOLDINGS INC. 'S MOTION TO REMOVE 
CONFIDENTIALITY DESIGNATIONS FROM SUMMARY 

JUDGMENT-RELATED PLEADINGS FILED BY CPH 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys, respectfully requests that this 

Court enter an Order removing the confidentiality designations from the following pleadings and 

directing the Clerk to place the pleading:s in the public court file: CPH' s Response in Opposition 

to Morgan Stanley's Motion for Summary Judgment (filed December 23, 2004), CPH's 12-

Volume Appendix to CPH's Summary Judbrment Filing (filed January 3, 2005), CPH's Response 

to Morgan Stanley's Proposed Findings of Fact and Conclusjons of Law in Support of its Motion 

for Summary Judgment (filed January 11, 2005), and CPH1 s 8-Volume Supplemental Appendix 

to CPH's Summary Judgment Filing (filed January 11, 2005). In support of this motion, CPH 

states as follows: 

1. CPH filed the above summary judgment-related pleadings under seal because the 

pleadings refer to and attach documents that have been designated as confidential by CPH, by 

several third parties, and by Morgan Stanley. With respect to CPH's prior confidentiality 

designations, CPH hereby waives those designations. 

2. With respect to the confidentiality designations of third parties, CPH has written 

each of those third parties identifying the documents produced by them that are cited in or 

attached to CPH' s summary judgment-related pleadings, and has asked the third parties whether 

16div-010501
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they intend to continue to assert the confidentiality of their documents . See Exs. A-F: With one 

exception, all of the third parties have written CPH, advising that they agree to waive the 

confidentiality designations with respect to the docwnents for use in this litigation . See Exs. G-J. 

The one exception is the law firm of Davis Polk & Wardwell, Morgan Stanley's attorney, which 
.. 

advised CPH that it would be up to Morgan Stanley to decide whether the single document in 

question should be kept confidential. See Ex. K. 

3. As for Morgan Stanley, the only party that presently is asserting confidentiality 

with regard to some of the documents, CPH has written Morgan Stanley on several occasions 

asking whether it would waive the confidentiality designations. See Exs. L-N. Morgan Stanley 

has not responded to CPH' s inquiries. Any attempt by Morgan Stanley to continue to assert the 

confidentiality of the documents would be baseless, because Paragraph 4 of the Stipulated 

Confidentiality Order provides that the only documents that can be designated as confidential are 

docwnents that the designating party "believes, in good faith, constitute, contain, reveal or reflect 

proprietary or confidential trade secrets or technical, business, financial or personnel information 

of a current nature." See Ex. 0 if 4. The Stipulated Confidentiality Order further states that ''the 

party making the [confidential] designation shall bear the burden of proof'' of establishing the 

documents' confidentiality. See id. if 15. Morgan Stanley, however, cannot can-y that burden 

with respect to any of the documents cited in or attached to CPH's summary judgment-related 

pleadings. 1 

Wherefore, CPH respectfully requests that this Court enter an Order removing the 

confidentiality designations from the following pleadings and directing the Clerk to place the 

pleadings in the public court file: CPH's Memorandum in Opposition to Morgan Stanley's 

Motion for Summary Judgment (filed December 23, 2004), CPI-I's 12-Volume Appendix in 

This Court subsequently modified the Stipulated Confidentiality Order, but the provisions 
cited herein were not affected by the Court's modifications. 

2 
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Support of its Summary Judgment Filing (filed January 3, 2005), CPH's Response in Opposition 

to Morgan Stanley's Findings of Fact and Conclusions of Law (filed January 11, 2005), and 

CPH's 8-Volume Supplemental Appendix in Support of its Summary Judgment Filing (filed 

January 11, 2005). 

Dated: January 31, 2005 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

111206454 

Respectfully submitted, 

(PARENT) HOLDINGS INC. 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A . 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 33402-3626 
(561) 686-6300 

3 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by� 

Fax and Federal Express to all counsel on the attached list on this J / ..{);I-day of 

--1-'?"f-'---(.. -· _ , 2005. 

----� 
, / 

, ' / 
,/ 

' 

Searcy Denney Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 

16div-010504
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Joseph Ianr10, Jr., Esquire 
Carlton Fields, et aL 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D- Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd, Evans & Figel, P.L.L.C. 
Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, DC 20036-3206 

� 005/034 

' 

COUNSEL LIST 

• 
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.JENNER&BLOCK 

January 12, 2005 

VIA FEDERAL EXPRESS 
Cluistopher P. Malloy 

Jctinf!I' It lllocku,p Chicago 
One J.llk � � 
Cbleago, u. 6o6u-� WMb.ington, DC 
Tel su1 11:1:11-9g50 . ti 
www-:icnncr.COJll 

Michai:l T. Bredy •• 

Skadden, Alps, Slate, fy1eagher & Flom LLP 
Four Times Square 

Tel 3� 923-.:i.711 
Fiix 3i::;r. 84o-'17J.I 
mbrody@jenner.com 

New York, New York 10036 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 
Na. 03-5045 Al (15th Jud. Cir., Palm Beach County, FL) 

Dear Chris: 

In the above litigation, we recently have cited end attached the following documents produced by 
your firm in some recent pleadings, but have designated the pleading as "confidential" under the 
Stipulated Confidentiality Order entered in the case: 

SASMF 10709 

SASMF 10710-10711 

SASMF 10807-10808 

SASMF 17227-17256 

SASMF 19645-19687 

SASMF 19679 

SASMF 17741-17748 

Mar. 7, 1998 Morgan Stanley memo re 
Accounting Due Diligence Call [CPH 0635893) 
Project Laser Accollllting Due Diligence List of 
Questions [CPH 0635894-0635895] 
Mar. 18, 1998 fax from Morgan Stanley to Skadden 
Arps re Mar. 19, 1998 press release [CPH 0635991-
0635992) 

Apr. 28, 1998 Letter frorri Skadden to SEC 
attaching chronology [ CPH 104228 8-1042317] 

Skadden time keeping detail for period March 1, 
1998 to March 31, 1998 (redacted) 

Skadden time keeping detail for A. Deitt 

Feb. 4, 1998 Confidentiality Agreement between 
The Coleman Company Inc. and Sunbeam 
Coiporation (CPH 0642925-0642932] 

In accordance with the procedures establh:1hed by the Court, in the near future, it will be 
necessary to address whether the documents produced by your client in fact should be treated as 
confidential under the Stipulated Confidentiality Order. For your information, the only materials 
that are confidential wider the Stipulated Confidentiality Order are those materials that •'the party 
or non-party believes, in good faith, constitute, contain, reveal or reflect proprietary or 
confidential trade secrets or technical, business, financial or personnel information of a current 
nature." See Stipulated Confidentiality Order, � 4. 

EXHIBIT 

I A 
16div-010506
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Christopher P, Malloy 
January 12, 2005 
Page2 

141007 /034 

JENNER&BLOCK 

Please advise me as soon as possible whether your client would object to the removal of the 
confidentiality designation from the documents referenced herein. For your coQ.venience, I have 
enclosed copies of those documents for your review. In the event that you desire -to maintain the 
confidentiality of any of.the documents, we will notify you of the date and time of the hearing 
before the Court. 

Very truly yours, 

� 7.� 
Michael T. Brody { 
MTB:sd 
Enclosure 

cc: Joseph Ianno, Jr. 

1'1199785 
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January 12, 2005 

VIA FEDERAL EXPRESS 
Christopher P. Malloy 
Skadden, Arps, Slate. Meagher & Flom LLP 
Four Times Square 
New York. New York 10036 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 
No- 03-5045 Al (15th Jud. Cir., Palm Beach County, FL) 

Dear Chris: 

� 008/034 

'"1ENNER&BLOCK 

Jenner llo 1Hodl LLP · Chlcigo · 
One &•Id Plaza Dallaa 
Chicago, IL 00611-1700, V/;u;hington, DC 
Tel SUI HS-9!150 
111WWJenner.OOD1 

Michael T:. Bq,idy 
Td 312 9:23�2711 
Fax 3l28�u 
mbrody@jenner.com 

• •  

In the above litigation, we recently have cited and attached the following document produced by 
your client, Howard Kristol1 in a recent pleading, but have designated the pleading as 
"confidential,, under the Stipulated Confidentiality Order entered in the case: 

HK SOC 00794-00805 Draft Question and Answer Script for 
Conference Call, dated March 1, 1998 
[CPH 1026942-1026953] 

In accordance with the procedures established by the Court, in the near future, it will be 
necessary to address whether the document produced by your client in fact should be treated as 
confidential under the Stipulated Confidentiality Order. For your information, the only materials 
that are confidential under the Stipulated Confidentiality Order are those materials that "the party 
or non-party believes, in good faith, constitute, contain, reveal or reflect proprietary or 
confidential trade secrets or technical, business, financial or personnel information of a cWTent 
nature." See Stipulated Confidentiality Order, ii 4. 

Please advise me as soon as possible whether your client wou)d object to the :removal of the 
confidentiality designation from the document referenced herein. For your convenience, I have 
enclosed a copy of the document for your review. In the event that you desire to maintain the 
confidentiality of the document, we will notify you of the date and time of the hearing before the 
Coun. 

Very truly yours, 

�:rod� 
Enclosure 

EXHIBIT 
cc: Joseph Ianno, Jr. 

B 
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..JENNER&BLOCK 

January 12, 2005 

VIA FEDERAL EXPRESS 

Scott Fischer 

Jomnct &: Blockll.P Chicago 
Om: lBM Pl:w. . Pallas 
Chicago, IL 6o6u-76os Wuhington, t>¢ 
Tel ,01 H:ll•9.!150 
wwwJc:nn.ct:.com 

Mic:had T. Brody 
Cwiis, Mallet·Prevost, Colt & Mosle LLP 
l 0 l Park A venue 

Tel 312 92J"'27i1 . 
F� 312 840-7711 
mbrody@jenner.com 

New York, New York 10178 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co., 
No. 03-5045 AI (15th Jud. Cir., Palm Beach Counry, FL) 

Dear Scott: 

In the above litigation, we recently have cited and attached the following documents produced by 
yo\J.r client, Arthur Andersen, in some recent pleadings, but have designated the pleadings as 
'"confidential'' under the Stipulated Confidentieli:ty Order entered in the case: 

AA 166173-166417 

AA 188506-188576 

Sunbeam Coxporation Restatement Binder 
cont.e.ining Andersen Interview Memoranda dated 
July-November 1998 [CFH 0062489-0062733] 

Sunbeam Corporation Report to Board of Directors: 
Restatement Adjustments, prepared by Arthur 
Andersen LLP, dated October 1·6, 1998 
[CPH 0084462-0084532) 

ln accordance with the procedures established by the Court, in the near future, it will be 
necessary to address whether the documents produced by your client in fact should be treated as 
confidential under the Stipulated Confidentiality Order. For your information, the only materials 
that '1£e confidential under the Stipulated Confidentiality Order are those materials that "the party 
or non-party believes, in good faith, constitute, contain, re�eal or reflect proprietary or 
confidential trade secrets or technical, business, fmancial or personnel information of a current 
nature.,, See Stipulated Confidentiality Order, '1f 4. 

EXHIBIT 

I c 
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Scott Fischer 
January 12, 2005 
Page2 

JENN ERO-BLOCK 

Please advise me as soon as possible whether your client would object to the removal of the 
confidentiality designation from the documents referenced herein. For your convenience, I have 
enclosed copies of those documents for your review. In the event that you desire to maintain the 
confidentiality of any of the documents, we will notify you of the date and time of the hearing 
before the Court. 

· 

Very truly yours, 

��.� 
Michael T. Brody { 
MTB:sd 
Enclosure 

cc: Joseph lailllO, Jr. 

#l l997S8 
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January 12, 2005 

VIA FEDERAL EXPRESS 

Mark F. Bideau 
Greenberg Traurig, P.A. 
777 South Flagler Drive 
Suite 300-East 
West Palm Beach. Florida 33401 

141011/034 ' 

JENNER&BLOCK 

Jenner&: :slockW' Chicago 
One IBM Plazl Dallaa 
Chicago, 1L6o6J1�?fios Wll!lhingt0n; bC 
Tel Y2 11n•9850 ' 
wwwJcnner.com 

Michael T� Brody 
Tel 312 923-2711 ,,. 
Fax 31:i 840-'7'711 • 

rnbrody@jenner.com 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co., 
No. 03-5045 Al (15th Jud Cir., Palm Beach County, FL) 

Dear Mark: 

In the above litigation, we recently have cited and attached the following documents produced by 
your client, American Household, Inc. (f/k/a Sunbeam Corporation) in some recent pleadingsi 
but have designated the pleadings as "confidential'� under the Stipulated Confidentiality Order 
entered in the case: 

SB 248700-248708 

SB 248642-248651 

SB 0014697-0014705 

SB 25 1292-251294 

SB 238449-238466 

SB 087859 

SB 351945-351946 

SB 232287-232288 

SB ZJ782J-237830 

Draft question and answer script for conference call, 
dated Feb. 28, 1998 [CPH 0483399-0483407] 

Draft question and answer script for conference call, 
dated Mar. I, 1998 [CPH 0483341-0483350] 

Draft question and answer script for conference call, 
dated Mar. i, 1998 [CPH 0253547-0253555) 

Mar. 25, 1998 Sunbeam press release re debenture 
offering [CPH 0485991-0485993] 

Oct. 9, 1997 Morgan Stanley Dean Witter 8Il8.lyst report re 
The Coleman Company Inc, [CPH 0473148-0473165] 

Aggressive Time Line for Transaction 
[CPH 0324558] 

Dec. 8, 1997 Sunbeam memorandum re Perelman 
and Sunbeam/Coleman merger [CPH 0586586-
0586587] 

Document listing Key Point to Come Out of 
Meeting [CPH 0466948-0466949] 

Elept. 5, 19!>7 enge&g•ment lettPr hP.tw�em .Sunbeam 
and Morgan Stanley 

EXHIBIT 

D 
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January 12, 2005 
Page2 

SB 247391-247399 

SB 0013021-0013041 

.. 

� 012/034 

.. 

JENNERliBLOCK 

Laser Corporation Key Assumptions 
[CPH 0482090-0482098] 

Mar. 15, 1998 SWlbeam Roadshow Speaking Points 
[CPH 0251869-0251889] 

. 

In accordance with the procedures established by the Court. in the near future. it will be 
necessary to address whether the documents produced by your client in fact should be treated as 
confidential under the Stipulated Confidentiality Order. For your infonnatlon, the only materials 
th.at properly are treated as confidential under the Stipulated Confidentiality Order a.re those 
materials that "the party or non-patty believes, in good faith. constitute, contain, reveal or reflect 
proprietary or confidential trade secrets or technical, business, financial or personnel information 
of a current nature." See Stipulated Confidentiality Order '11 4. 

Please advise me as soon as possible whether your client would object to the removal of the 
confidentiality designation .from the documents referenced herein. For your convenience, I have 
enclosed copies of those documents for your review. In the event that you desire to maintain the 

confidentiality of any of the documents. we will notify you of the date and time of the hearing 
before the Court. 

MTB:sd 
Enclosure 

cc: Joseph lanno, Jr. 

#1199781 
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JENNER�BLOCK 

January 12, 2005 

VIA FEDERAL EXPRESS 

Steven R. Paradise 
Vinson & Elkins LLP 
666 Fifth A venue 
New York, New York 10103 

Re: Coleman {Parent) Holdings Inc. v. Morgan Stanley & Co. 
No. 03-5045 Al (15th Jud. Cir_, Palm Beoch County, FL) 

Dear Steven: 

Jennl!I' Be 81.od:.l.J.F 
One ll!IM Pl32:a 
O\ltagQ. IL 6o6U·� 
Tel �u: ll:��9s50 
\llWYiJenncr.com 

Michad T. Brody · 

Tel si:a 923-2711 
Fax. 312 84o"7?11 
mbrody@jeoner.com 

In the above litigation, we recently have cited and attached the following document produced by 
your client Credit Suisse First Boston, in a recent pleading, but have designated the pleading as 
"confidential" under the Stipulated Confidentiality Order entered in the case: 

CSFBC 0001550-0001561 CSFB Interoffice Memorandum re proposed 
sale of The Coleman Company Inc. to 
Sunbeam Corporation, dated February 25, 
1998 [CPH 1121260-1121271] 

In accordance with the procedures established by the Court, in the near future, it will be 
necessary to address whether the document produced by your client in fact should be treated as 
confidential under the Stipulated Confidentiality Order. For your infonnati.on, the only materials 
that are confidential under the Stipulated Confidentiality Order are those materials that "the party 
or non-party believes, in good faith, constitute, contain, reveal or reflect proprietary or 
confidential trade secrets or technical, business, financial or personnel information of a cWTent 
natwe." See Stipulated Confidentiality Order, 'lJ 4. 

-

Please advise me as soon as possible whether your client would object to the removal of the 
confidentiality designation from the document referenced herein. For your convenience, I have 
enclosed a copy of the document for your review. In the event that you desire to maintain the 
confidentiality of the document, we will notify you of the date and time of the hearing before the 
Court. 

Very truly yours, 

�?.� 
Michael T. Brody / 
Enclosure 
cc: Joseph lanno, Jr. 

EXHIBIT 

E 

16div-010513



01/31/2005 18:23 FAX 
141014/034 

..JENNER&pLoCK 
January 12j 2005 

VIA FEDER.AL EXP RESS 

James Murray 
Davis Polk & Wardwell 
450 Lexington Ave. 
New York, New York 10017 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 
No. 03-5045 Al (15th Jud. Cir_, Palm Beach Coun'ly, FL) 

Dear Mr. Murray: 

Jenner le Bloclr. U1' Chic:ago 
One: I»loJ Plam Dllllu 
Cbjggo, IL 6o6ll•76o.! Wuhington, DC 
'fd !Jiii llH-9S50 
wwwJcnner.cam 

Michael T. Brody 
Tc:l 312 923-2711 
Fax 31284o-?711· 
Tllbrody@jenner.com 

In the abo-ve litigation, we recently have cited and attached the following document produced by 
your firm in a recent pleading, but have designated the pleading as 0con:fidential" under the 
Stipulated Confidentiality Order entered in the case: 

Jam.es Lurie Timekeeping Record for Maroh 18, 1998 

In accordance with the procedures established by the Court, in the near future, it will be 
necesse.ry to address whether the document produced by your client in fact should be treated as 
confidential under the Stipulated Confidentiality Order. For your information, the only materials 
that are confidential under the Stipulated Confidentiality Order are those materials that "the party 
or non-party believes, in good faith, constitute, contain, reveal or reflect proprietary or 
confidential trade secrets or technical, business, financial or personnel information of a current 
nature." See Stipulated Confidentiality Order,, 4. 

Please advise me as soon as possible whether your client would object to the removal of the 
confidentiality designation from the docwnent referenced herein. For your convenience. I have 
enclosed a copy of the doclllllent for your �ew. In the event that you desire to maintain the 
confidentiality of the document, we will notify you of the date and time of the hearing before the 
Court. 

Very truly yours, 

�7.� Michael T. Brody 

MIB:sd 
Enclosure 
cc: Joseph Ianno, Jr. 

#1199&05 
EXHIBIT 

F 
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lllJU.Cr 1,11 ... 

11:06 SK!=IDDEN ARPS � 91312B40?711P91600a 

SKAOOE:N. AAPS. Si..•TE::1 Me:AGHE.R & FLOM L.L.P 
FOUR TIMES SOUAF'lt 

NE:WYORt< ICQ�EM5!522 
TEL.: (212) 731!1·:$QOO 
FAX; (211) 131!1·2000 

http:/fWYA¥.alc•�i:ten.com 

N0.903 

r111111,..rrn.1ooTe •• ,.,,..,&a• 
•atTOfi llHJ�O 

.. ou.,..,. LCllfo"lli&L.ll NllWfollK 
..... I.a ALTO 

f� I ii 7oUi-:17Cl"11 
D1R�F""" 

• JIQ;TOlll 
SANl'MNl;I� 

WAIMllle:iraJI. 11,e. w1"�lt1ATON fCI I 71 777·� 7111: 

BY FACS(MIJ .. E 

Michael T. Bradyj Bsq. 
Jenner & alack 
One�MPlaza 
Chicagc. IL 606l l·7603 

January 261 2oos 

ltci: ColcmaQ (Pa:rent) Holdiuas Inc. v. Morgan 
Stan.J.ey � co. - SJQ4,Mo's .Qpcumml Pmawaloit 

Dear Michael: 

•IUIND 
• ••11111111 ... "u,w.,1.1.,. KOfl.G JIU"D loONOOll 

MGSClDW 
.... It!. S!NIMlo-111!: SlrOlllY 
'fOll'+'O 

TOllON'l'O 

l writ� in respQl'Ule tlJ yoµ;r letten dated January 12, 2005 and Jan14ary 
19, 2005, in which you hA.vo asbd. us to remove the ¢011fldenliality designations 
relati:ng ta SASMF 10709, SASMF 10710-10711. SASMF l0807·10808, SASMF 
17227-172S6, SASMF 19645-Ulr5871 SASMF t9679, SASMF 17741·17748.and 
HK SOC 00794·0080.t m tho event these materials arc MtuaUy used in the Caun 
proceedings. we wiU nal at!lnd by the confidentiality deaigaatian1. Howovcr, if dlose 
materials are no' wie4 in tho Court proc11111dinga, we would expoct you to keep them 
confidential. 

PleMI:' let mo know if you have any further questions. 

oe: Kathryn RathmBQ. Esq. (by facsimile) 

EXHIBIT 

& 

[;102 

I 
I 
, 
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Jan-14-Z006 12:ZBPm From-CURTIS MALLET PREVOST +2126988819 T•644 P.DDZ/002 F-876 

CURTIS, MALLET'"PFtltVOST, COLT&. MosLE LL.."F' 

l'R�l'iF.,Fl1' MU�T 
11Cu'.11Tg,,, PAA1I 
LO�C>O" ST.-.PO�P 
Me.:-:1co c.n vv..s ... '""'="· D.C. 
MIL.AH 

VIA FACSIMILE 

Michael T. Brody 
Jeruier & Block LLP 
One J'BM Plaza 
Chicago, Ulino1s 60611-7603 

&�i:fti ,.,.g � .... �Ill- "T i..-v 
I 0 I PARJ( Avlli::"1.1£ 

Nli:W YcR�, NEi� YD�!\ I 0 I 7&-<JOel I 

Januacy 14, 2005 

TE'"lt""°'"'- Z I �-GQO-OOQQ 
l".a.c:llolMll.£ i!. I i!!-OtiP• I :5!iQ 

��.: M.u .. a 1 a·eQIS-aO:?B 
E......., .. t"4FO@c .. ..,. co .. 
1"4�,.i;:r t<IWtN c,.,..,._e;ol'1 

· "'- W"ITIEl'll'• C1k�CT. 
"'llt�t40�1: 2: I i!!�fiilei"Ci 1-Q? 
!:•MA.It. ..,.,.c.,ER@!;l"'l-t=' C:OM 

R�'. Colemtm (P"rent) Holdiligg, Jnc. li. Motg11n Stanley & Co., Inc. 
Case No. 502003CA00S045 

Dear Mkhael: 

I am writing regarding your January 12, 2005 lcn.c:r to me concem.ing the 
confidennality of certain documenrs. Sp�ificiilly, you requested that AnhW' Ji,udCI"sen LLP 
"remo"e'1 the designation of the ••CoD.fidc:nti1l" from ctocumcnts labeled Exhibit CPR 21 and 
Exhi.bif CPH 22, for use in the litigation capticmecl above. 

S 1.1ch documents are confidential and we are not willing to •"remove" such 
desi�lion. We will. bowl!Ver, waive the 'onfidcntiality of those documents for use in tire 
litigation cap1ioned. above=. This wai\'Cl" is limlred. to tlml litigation, and is Ml to be eonsuued as 
a waiver of me confidentiality of any document prod\lced in the cl6Se of Motgan SronJey &: Co., 
Inc. et al. y. Arthur Andersen LLP er al., No. SO 200� CA 002257 XXXXMB (tbc ""Morgan 
Sumley/Anderscn Case")- By this wai\'er, Anhur Andenen LLP is granting no waiver of the 
confldentialiry of, and expressly reserves all righls with rcspecr to th� confldentiali1y uf. any 
document produced in connection with rhe Margan Stanley/ Am;ler.;en Case. 

cc: Mike Moscato, Esq. 
Joseph Janno, Esq. 

Shely . .  J r-/ 

� -rtl ?c.--J<_ 
Scon D. Fischer 

EXHIBIT 

I 1--'r 
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Jan-20•ZDD5 10:2lam From• +6816666222 T•41S P.D02/0DZ F•89T 

Greenberg 
Traurig 
MARK f B1J)i:AU, ESQ 
WEST PALM BEACH OPf'ICE 
OIRECTDIAL· (S61)6S0·7911 
EmaU: �to�aw.com 

Michael T. Brody. Esq. 
J�&.Block 
OueIBMPlWt 
Chic�go, IL 606lJ-7603 

January 20, 2005 

Re: Cebnw (�t) Holdipa1 Jnc. �1 Morgan Sun1ey &. Co .. Inc. 

Dear Mike; 

" . 

l ha.ve your lene-r of Jimuary 19, 2005 and in a.c:eordmtee with the voice mail message l 
left for you ea:rlier today. please be advised "that Sunbeam will not be maintaicing 
confidentiality as to any oftbe docwnents li1ih!d on your January 19$ letter. 

If you have any ql.Jestions. ple"9e cttll me. 

MFB/dt 

cc: SteWD lsko, Esq. (via fax) 
Christopher Malloy, Esq. (via fax) 

Very nly youn, 

��g..;&i� 
Mark F. Bideau 

I llO•T<:!N 
I 

i o.c:.eCl 
I i l).o.uA) 

NlW JE.�t'f 

OA\ANDO 

Jlt1a.ADtLPhlA 

PMOl:I'"'" 

I T'l!OlllS C:Oi\NfR 

Wlll11JOC!ON 

EXHIBIT 
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January 20, 200S 

Kathryn R. Rothmm, &q. 
Kirkland & Ellis LLP 
6SS Fiftemth Street, N.W. 
Washington, D.C. 20005 

VINSON I ELKINS Ill 002/002 

Hil:iuy L Plesmn 
�nial (2JI} 23:1•.�(, 
Diiec:i Fa (917) tfll·Sl87 
tip�vd:nv.com 

Re: Subpoena. dated December 12, 2003 (the "Subpoena'') served on Credit Suisse first 
Boston LLC ("CSFB") itt. Colern.sn (Pate4t) Holdings. Inc. v. Morgan Stanley & CJ., Ino. 
!I:ndcx No. 121095/03) 

Otar Ms. Rothman, 

In response to your representations that the information req� to he redacted by CSFB's 
waivm- letter of I anuary 19. 2005 has been previously disclosed publicly, CSFB revises its 
previO'US limited waiver and conseu.ts to a fUll waiver of coufidentiality for the document Bates
labeled CSFBC0001550-CSFBC0001S61, as requested by your letter of December 29. 2004. 

Please do not hesitate: to contact IM shoUld you have an.y questions or concerns. 

��-
Hiluy L. Preston 

cc: Michael Brody, Esq. (by faalimile) 

EXHIBIT 

I� 

16div-010518
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Bowler, Denise Kirkowskl 

From: Jam�s Murray Urnurray@dpw.com] 
Sent: Monday, January 24, 2005 7:15 PM 
To: Bowler, Denise Kirkowski 
Subject: Re: CPH v. Morgan Stanley: follow up on confidential document 

� 0 19/034 

Page 1 of2 

Denise: This isn't quite right. I said that the removal of the confidentiality designation raised a question 
regarding the privilege non-waiver issue relating to this time entry, and that as any privilege belongs to 
our client, and not us, our client would need to be involved. Accordingly, I do think it makes sense for 
you to follow up with Morgan Stanley. Thanks, James Murray 

At 11 :25 AM 1124/2005 -0600. you vvrote: 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co .. < ?xml:namespace prefa 
= o ns"" "um:schemas-microsoft�com:offlce:office" I> 

No. 03-5045 AI (15th Jud. Cir., <?xml:namespace prefix"" stl ns = '1urn:schemas· 
microsoft-com:office:smarttags" />Palm Beach County, FL) 

Dear James: 

I write to follow up on our conversation last Thursday and to see whether your firm objects 
to the removal of the confidentiality designation for the document ''James Lurie 
Timekeeping Record for March 18, 1998." I believe you indicated that the objection 
belongs to Morgan Stanley; please advise us if that is your position and we will follow up 
with Morgan Stanley. 

Please let us know as soon as possible; we have a hearing before the court on Wednesday 
and would like to have this issue resolved before then. 

Sincerely, Denjse Bowler 

Denise Kirkowski Bowler 
Jenner & Block LLP 
I IBM Plaza 
Chicago, IL 60611 
(312) 840-8671 
(312) 840-8771 (fax) · 
dbowler@jenner.com 

EXHIBIT 

K 
This message may contain confidential or privileged information. If you rece:1'1•••••••• 

1/28/2005 
16div-010519
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error, please notify the sender by reply e-mail and delete the message without copying or 
disclosing it. 

1/28/2005 
16div-010520
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JENNEROr.BLOCK 

January 13. 2005 

ByTelecopy 

Joseph Ianno, Jr. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Re: Coleman (Parent) HoldingY Inc. v, Morgan. Stanley & Co., 
No. 03-5045 AI (15th Jud. Cir., Palm Beach County, FL) 

Dear Joe: 

Jenner� !.lock I.LP · 

Oiie IBM Plaza 
Chicago, IL 6o6n 
Tel 3U-U.2"'935D 
wwwJcnoei:.rom 

Michael T. Brody 
Tel 812 923•2711 
Fax 312 140:.,,n 
mbrody@jenner.com 

Chic.1go 
Oallas 
Washington, oc 

As you know, we filed our opposition to Morgan Stanley's summary judgment motion. 
supporting twelve-volume appendix, our response to Morgan Stanley's proposed findings of fact 
and conclusions of law, and the supporting eight-volume appendix under seal because those 
filings refer to and attach documents that have been designated as confidential by various parties 
and third parties. Please advise us as soon as possible whether Morgan Stanley intends to 
maintain the confidentiality designations with respe.ct to any of the documents cited in these 
pleadings, and if so, which docUID.ents Morgan Stanley claims are confidential. 

Very truly yours, 

�7.� 
Michael T. Brody { 
cc: Thomas A. Clare, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S_ Solovy, Esq. 

#ll99754 

EXHIBIT 

I L 
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Bowler, Denise Kirkowski 

From; Bowler, Denise Kirkowski 
Sent: Thursday, January 20, 2005 1 1  :39 AM 
To: 'jianno@carltonfields.com' 

Subject: CPH v. MS & Co.: follow up on confidential documents 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co., 
No. 03-5045 Al (15th Jud. Cir., Palm Beach County, FL) 

Dear Joe: 

� 022/034 

Page 1 of 1 

I write to follow up on Michael Brody's January 13 ,  2005 letter to you regarding the use of documents 
designated as confidential in our opposition to Morgan Stanley's summary judgment motion, our 
response to Morgan Stanley's proposed findings of fact and conclusions of law, and the supporting 
appendices. Please advise us as soon as possible whether Morgan Stanley intends to maintain the 
confidentiality designations with respect to any of the documents cited in these pleadings, and if so, 
which documents Morgan Stanley claims are confidential. 

Sincerely, Denise Bowler 

Denise Kirkowski Bowler 
Jenner & Block LLP 
1 IBM Plaza 
Chicago, IL 6061 1 
(3 1 2) 840-867 1 
(3 1 2) 840-877 1 (fax) 
dbowler@jenner, com 

This message may contain confidential or privileged information. If you received this in error, please 
notify the sender by reply e-mail and delete the message without copying or disclosing it. 

EXHIBIT 

1 /28/2005 16div-010522
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January 26, 2005 

By Telecopy 

Joseph Ianno, Jr. 
CARL TON FtELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 3340 1  

Re: Coleman (Parent) Holdings Inc_ v_ Morgan Stanley & Co. 

Dear Joe: 

J E N N E R & B L O C K 

Jc1111cr � Block l.LI' 
One IB!'d Plaza 
Chicago, IL 60611. 
Tel 312-222-9a50 
wwwJcnner.com 

Mir;had T. Bredy 
Tel 3r2 923-2711 
Fa:ic 312 1340-n11· 
mbrody@jenncrr.com 

Ch.i(:lgo 
Dallas 
Wadting1on, L"X: 

I write to follow up on my January 1 3 ,  2005 letter and my colleague Denise Bowler's  January 
20, 2005 email reg!lfding the use of documents designated as confidential in our opposition to 
Morgan Stanley's summary judgment motion, our response to Morgan Stanley's proposed 
findings of fact and conclusions of law, and the supporting appendices. In the letter and email, 
we asked you to advise us as soon as possible whether Morgan Stanley intends to maintain the 
confidentiality designations with respect to any of the documents cited in these pleadings, and if 
so, which documents Morgan Stanley claims are confidential. We have not received a response 
from you. 

Also, we inquire specifically about the document, ••James Lurie Timekeeping Record for March 
1 8, 1 998," which was produced by Davis Polk & Wardwell in this litigation. Davis Polk & 
WardwelJ has ad'Visea us m follow up wlll1 yuur i.;licui aLuui tb1;. .-�mo-Ya.l of the oonfidcntic;ility 
designation for this document, Please advise us as soon as possible whether Morgan Stanley 
intends to maintain the confidentiality designations with respect to this document or any of the 
documents cited in the above-referenced pleadings. 

Very truly yours, 

� ' · � 
Michael T. Brody { 

rr · Thomas A. Clare. Esq_ (by telecopy) 
John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
James Murray, Esq. (by telecopy) 
Jerold $_ Solovy, Esq. 

# I  J 99754v2 

EXHIBIT 

j N 

, 
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IN THE CIRCUIT COURT OF THE FIFTEENTH JVDJCIAL CIRCUIT 

IN AND FOR PALM BEACH COUNT1't FLORIDA 

COI:-EMAN (PARENT) HOLDINGS INC.1 

Plaintif4 Case No.: 2003 CA OOS04S AI 
v. 

MORGAN STANLEY & co.� INC .• Judge Elizabeth I. Maass 

Order: 

Defendant. 

§TIPPLATED CQNFIDENTIALITY ORDER 

The parties hereto hereby stipulate and agree to the following Confidentiality 

1.  S£ope of Order. This Order shall apply to all non-public and Confidential 

(as hereinafter defined) materials produced in this litigation and all testimony given in any 

deposition by any party to the litigation or by any person or entity that is not a party hereto (a 

"non-party"), to all non�public and Confidential information disclosed by any party hereto during 

the course of the captioned litigation and to all non-public information disclosed to any party 

hereto by any non-pany in response to �e service of a subpoena or notice of deposition on a 

non-party in connection with the captioned litigation ('1Litigation Materials"). 

2. This Order shall not apply to any document, testimony or other 

infonnation that (a) is already in a receiving party's possession at the time it is produced, (b) 

becomes generally available to the public other than as a result of disclosure in violation of this 

Order or in breach of any other legal obligation, or (c) becomes available to a party other than 

through voluntary or required production from a person or party who obtained the document, 

testimony or other information without any confidentiality restriction. 

141024/034 

' 

EXHIBIT 

0 

f, 
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.. .  

3 .  Litigation Materials and the information deri'ved therefrom shall be used 

solely for the purpose of preparing for and conducting this litigation. and shall not be disclosed 

or used for any other purpose. 

4. Any party or non .. party may designate as '4Confidential,. any Litigation 

Materials or portions thereof which the party or non-party believes, in good faith, constirute, 

contain, reveal or reflect proprietary or oonfidential trade secrets or technical, business, financial 

or pmonnel infonnation of a cun'ent na�. If a party or non-party produces LitigatioJJ 

Materials that have been produced in another litigation or to any government entity and such 

Litigation Materials have been designated confidential or were accompanied by a request that 

confidential treatment be accorded them, such Litigation Materials shall be deemed to ha:ve been 

designated •·confidential" for purposes of this Stipulation and Order. 

S. Any documents or other tangible Litigation Materials ll18.Y be designated 

as •'Confidential'' by marking every such page "Confidential" or by infonning the other party in 

writing that such :material is Contidenliat . Such markings will be made in a maruler which docs 

not obliterate or obscure the content of the document or other tangible Litigation Material. If 

Litigation Material is inspected at the choice of location of the party or non-party producing or 

disclosing Litigation Materials (a "producing party"), all such Litigation Material shall be 

presumed at such inspection to have been designated as Confidential by the producing party until · 

such time as the producing party provides copies to the party that requested the Litigation 

Material. Production of Confidential Material for inspection end copying shall not constitute a 

waiver of confidentiality. 

6.. Depositions or other testimony may be designated .. Confidential" by any 

one of the following means: 

-2-

----- - · 
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(a) stating orally on the record, with reasonable precision as to the affected 

testimony, on the day the testimony is given that this information is ••confidential"i or 

(b) sending written notice designating, by page and linet the portions of the 

transcript of the deposition or other testimony to be treated as 41Confidential" within 1 0  

days after receipt of the transcripts. 

7, The entire transcript of any deposition shall be tTeated as Confidential 

Material until thirty days after the conclusion of the deposition. Each page of deposition 

transcript designated as Confidential Material shall be stamped, as set forth in parappb 5 above, 

by the court reporter or counsel. 

8. In the event it becomes necessary at a deposition or hearing to show any 

- Confidential Material to a witness. any testimony related to· the Confidential Material shall be 

deemed to be Confidential Material. and the pages and lines of the transcript that set forth such 

testimony shall be stamped as set forth in paragraph S of this Stipulation. 

9. Litigation Materials designated uconfidential" and any copies thereo� and 

the information contained therein, shall not be gi'\fen. shown, made available or communicated in 

any way to anyone except: 

(a) The Circuit Court of the Fifteenth Judicial Circuit in and for Palm Beach 

County, Florida (the "Court'') (including Clerks and other Court petSOMel). Litigation 

Materials designated °Confidential" and_ any copies thereof, and the information 

contained therein, that are filed ·with the Court or my pleadings, m�tions or other pape:is 

filed with the Court, shall be filed under seal in a separate sealed envelope conspicuously 

marked .. Filed Under Seal - Subject to Confidentiality Order," or with such other 

markings as required by Court rules, and shall be kepi under seal until further order of the 

-3-

16div-010526



0 1/3 1/2005 16 : 28 FAX 
141027 /034 

.' • '  

Court. Where possib1e, only those portions of filings with the Court that disclose mattm 

designated "'Confidential" shall be filed u�der seal; 

(b) counsel to the parties, including co-counsel of record for the parties 

actually assisting in the prosecution or defense of this litigation. and die legal associates 

and clerical or other support staff who are employed by such counsel or attomeys and are 

working under the express direction of such counsel or attorneys; 

(c) parties and current officers and employees of parties to the extent· 

reasonably d=ued necessary by counsel disclosing such information for the purpose of 

assisting in the prosecution or defense of this litigation; 

(d) outside photocopying. graphic production services, litigation support 

services, or investigators employed by the parties or their counsel ro assist in this 

litigation and computer personnel perfonning duties m relation to a computerized 

litigation system; 

(e) any person who is a witness or deponent, and his or her counsei, during 

the course of a deposition of testimony in thillitigation; 

(f) any penoon who is a potential fact witness in the litigation, provided, 

however, that a person identified solely in this subparagraph shall not be pennitted to 

retain copies of such Litigation Material; 

(g) court reporters, stenographers, or videogtapbers who record deposition or 

other testimony in the litigation; 

(h) ·experts or consultants retained in connection with the litigation; 

(i) any person who is indicated on the face of a document to have been an 

author, addressee or copy recipient thereof, provided, howCYer, that a person identified 

-4-
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solely in this subparagraph shall not be permitted to retain copies of such Litigation 

Material; and 

(j) any other person, upon written consent from the pany or person who 

designated such Litigation Materials "Confidential." 

10. Before any person included in paragraph 9(f) or (h) is· given access to 

Litigation Materials designated "Confidential,•• and before any person included in subparagraph 

9(e) is permitted to retain any copy of Litigation Materials designated Confidential, such pe�on 

shall be provided with a copy of this Order and shall acknowledge in a written statement. in the 

form pro�ided as Exhibit A hereto, that he or she read the Order and agrees to be bound by the 

terms thereof. Such executed forms shall be retained in the files of counsel for the party who 

gave access to Litigation Materials to the person who was provided such access. Such executed 

fonns shall not be subject to disclosure under the Florida Rules of Civil Procedure unless a 

showing of good cause is made and the Court so orders. 

J 1. The inadvertent production �f priviJeged or arguably privileged materials 

shall not be determined to be either: (a) a general waiver of the attorney-client privilege, the 

work product doctrine or any other privilege; or (b) a specific waiver of any such privilege with 

respect to documents being produced or the testimony given. Notice of any claim of privilege as 

to any document claimed to have been produced inadvertently shall be given within a reasonable 

period of time after discovery of the inadvertent production. and, on request by the producing 

party. all inadvertently produced materials as to which a claim of privilege is properly asserted 

and any copies thereof shall be returned promptly. 

J 2. Nothing in this Order shall prevent any producing party from disclosing OT 

using its own uconfidential'' Litigation Materials as it deems appropriate, and any such 

disclosure shall not be deemed a waiver of any party1s right or obligations under this Order with 

-5-
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respect to any other infonnation. If a party or non-party that designates infonnation 

�·confidential'' discloses or uses such "Confidential'' Litigation Materials in a manner 

inconsistent with the claim that such infonna�on is confidential, any party may move the Court 

for an order removing such '"Confidential,, designation pUISUant to paragraph 15 herejn. Nothing 

in this Stipulation and Order shall impose any restrictions on the use or disclosure by ·any party 

of documents, materials. testimony or other infonnation produced as Litigation Material obtained 

by such party independently of discovery in this litigation. 

13. The parties do not waive any right to object to any discovery request, or to 

the admission of evidence on any ground, or seek any further protective order, or to seek relief 

from the Court from any provision of this Order by application on notice on any grounds. 

14. If any party objects to the designation of any Litigation Materials as 

.. Confidential/' the party shall first state the objection by letter to the pany that made such 

designations. The panics agree to confer· in good faith by telephone or in person to attempt to 

resolve any dispute respecting the terms or operation of this Order. If the parties are unable to 

resolve such dispute within 5 days of such conference, any party may then move the Court to do 

so. Until the Court rules on such dispute. the Litigation Materials in question shall continue to 

be treated as "Confidential," as designated. 

1 S. . Upon motion, the Court may order the removal of the "Confidential" 

designation from any information so designated. In connection with any motion concerning the 

propriety of a ''Confidential" designation, the party making the designation shall bear the burden 

of proof. 

1 6. Within 60 days of the conclusion of this litigation as to all parties, all 

Litigation Materials designated "Confidential" and all copies or notes thereof shall be x:eturned to 

counsel for the producing party who initially produced the Litigation Materials, or destroyed, 

-6-
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except that counsel may retain their work product and copies of court filings., transcripts, and 

exhibits, provided said retained documents will continue to be treated as provided in this Order, 

as modified by rulings of the Court. If a party chooses to destroy documents after the litigation 
. -

bas concluded, that party sba11 certify such destruction in writing to the producing party upon ' 

written request for such certification by the producing party. 

1 7. The failure of any· party to challenge the designation by another 

production party of Litigation Material as "'Confidential'' during the discovery period shall not ·be 

a waiver of that party's right to o�ject to the designation of such material at tcial. 

1 8. This Stipulation applies to all non-parties that are served with subpoenas 

in connection with this · litigation or who otherwise produce documents or are noticed for 

deposition in connection with this litigation, and all such non-parties are entitled to the protection 

afforded hereby upon signing a copy of this agreement and agreeing to. be bound by its tenns. 

19. Any party may move to modify the provisions of this Order at any time or 

the parties may agree by written stipulation, subject to further order of the- Court, to modify the 

provisions of the Order_ Should any non·party seek access to the Confidential Material, by 

request, subpoena or otherwise, the party or recipient of the Confidential Material from. whom 

such access is sought, as applicable, shall promptly notify the producing party who produced 

such Confidential Materials of such requested access and shaU not provide such materials unless 

required by law or with the consent of the producing party. 

20. This Order shall not apply to any Litigation Materials offered or otherwise 

used by any. party at trial or at any bearing held in open court. Prior to the use of any Litigation 

Materials that have been designated Confidential at trial or any hearing to be held in open court, 

counsel who desire� to so offer or use such Confidential Material shalJ take:: reasonable steps to 

afford opposing counsel and counsel for the producing party who produced such Confidential 

,.7_ 
. ·-- · · · · --- - - . .  ------ ---- -
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Material a reasonable opportunity to object to the disclosure in open court of such Confidential 

Material, and nothing herein shall be construed a wa-vier of such right to object. 

2 1 .  Written notice provided pursuant to this Order shall be made to counsel of 

record by facsimile. 

22. The provisions of this Order shall survive the final tennination of the case 

for any retained Confidential Litigation Material thereof. 

COLEMAN (PARENT) HOLDINGS, INC. 

Jerold S. Solovy 
Ronald L. Marmer 
Robert T. Markowski 
Deirdre E. Connell 
JENNER & BLOCK, LLC 
One IBM Plv.a, Suite 4400 
Chicaso, IL 6061 1 

SO ORDERED; 

This _ day of ____ 2003 

MORGAN STANLEY & CO., INC. 

� �  � By ?� • 

JoseiannO:Ji.: 
CARLTON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

'Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McOurk 
KlRKLJ.ND & ELLls 
6S5 15th Street, N.W .• Suite 1200 
Washington, D.C. 20005 

COPIBS PROVIDED TO COUNSEL OF RECORD ON THE ATTACHED LIST 

-8-
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COUNSEL LIS.I 

Counsel for Plaintiff 
COLEMAN (PARENT) HOLDINGS INC. 

SEARCY DENNEY SCAROLA 
BARNHART& SHIPLEY P.A. 

John Scarola. Esq. 
2139 Palm Beach Lake Blvd 
West Palm Beach. FL 33409 
Phone: (561) 686-6300 
Fax: (.561) 684-5816  

JENNER & BLOCK, LLC 
Jerold S. So1ovy, Esq. 
Ronald L. Manner, Esq. 
Robert T. Markowski. Esq. 
Dei:rdre E. Connell, Esq. 
One IBM Pla:za, Suite 4400 
Chicago, IL 606 1 1  
Phone: (3 12) 222·9350 
Fax: (312) 527-0484 

-9-

Counsel for Defendant 
-MORGAN STANLEY & CO., INC. 

CARLTON FIELDS, P.A. 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave.1 Suite 1400 
West Palm Beach, FL 33401 
Phone: (561) 659· 7070 
Fax: (561) 659· 7368 

KIRKLAND & Ews 
Thomas D. Yannucci, P .C. 
Thomas A. Clare. Esq. 
655 l Sth Slreet, N.W.) Suite 1200 
Washington, D.C. 2000.S 
Phone: {202) 879-5000 
Fax: (202) 879-5200 

� 032/034 
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IN THE CIRCUIT COURT OF THE FIFfEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
v. 

MORGAN STANLEY & CO .• INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: 2003 CA 005045 Al 

Judge Elimbcth I. Maass 

��������������- > 

Exhibit A 

DECLARATION OF ACKNOWi.El>GMENT AND 
AGREEMENT ll! BE BOUND BY PROTECTIVE ORDER 

l, , declare under penalty of perjlll)' that: 

1 .  My address is -------�-----------

2. My present employer is _______________ _ 

3.  My present occupation or job description is ---------

4. I hereby certify and agree that I have read and understand the terms of the 

Confidentiality Order in the above-captioned actions. J further certify that I will not use 

"Confidential" information for any purpose olher than this litigation among the parties, and will 

not disclose or cause «confidential" information to be disclosed to anyone not expressly 

permitted by the Order to receive °Confidential'' information. I agree to be bound by the temis 

and conditions of the Order. 

S. I understand that l am to retain in confidence from all individuals not 

expressly pennitted to receive infonnation designated as "Confidential," whether at home or at 

A-1 

� 033/034 '" 
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work, all copies of any materia�s I receive which bave been designated as ''Confidential»' and 

i 
that I will carefully maintain such materials in a container. dntwer, room or other safe place in a 

manner consistent with the Order. I acknowledge that the return or destruction of "Confidential" 

material shall not relieve me from any olher continuing obligations imposed upon me by the 

Order. 

6, I stipulate to the jurisdiction of this Court. 

Date: _- -------

� No. 945236 

(Signature) 

16div-010534



Thomas A. Clare 
To Call Writer Directly: 

(202) 879-5993 
tclare@kirkland.com 

BY FACSIMILE 

Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 60611-7603 

KIRKLAND &.. ELLIS LLP 
AND AFFILIATED PARTNERSHIPS 

655 Fifteenth Street, N.W. 

Washington, D.C. 20005 

202 879-5000 

www.kirkland.com 

January 31, 2005 

Facsimile: 

202 879-5200 

Dir. Fax: (202) 879-5200 

Re: Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc. 

Dear Mike: 

I am enclosing a recent order from the Texas court granting the writ of attachment 
for Donald Uzzi. 

cc: Joseph Ianno, Esq. (by facsimile) 
John Scarola, Esq. (by facsimile) 
Mark C. Hansen, Esq. (by facsimile) 

Enclosure 

Chicago London Los Angeles 

Sincerely, 

Thomas A. Clare 

Munich New York San Francisco 

16div-010535
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CAUSE NO. 05-00275-J 

COLEMAN (PARENT) HOLDINGS INC., § 
§ 

Plaintiff, § 
§ 

IN THE DISTRICT COURT OF 

V. § 
§ 

THE 191ST JUDICIAL DISTRICT 

MORGAN STANLEY & CO. § 
IN CORPORA TED, § 

Defendant. § 
§ 

DALLAS COUNTY, TEXAS 

ORDER TO SHOW CAUSE AND FOR ATTACHMENT 
OF THIRD-PARTY WITNESS DONALD R. UZZI 

On January 31, 2005, Morgan Stanley & Co., Incorporated's Motion for Attachment 

along with supporting evidence were presented to this Court. After having considered the 

Motion and the accompanying evidence, the Court makes the following findings: 

1. Donald R. Uzzi was duly summoned by a properly served Texas subpoena (the 

"Subpoena"), which was (a) issued pursuant to a valid commission of the Circuit 

Court of the Fifteenth Judicial Circuit in Palm Beach County, Florida and (b) 

authorized to be served pursuant to substituted means permitted by this Court. 

2. Service of the Subpoena was executed on January 12, 2005, and all lawful fees were 

tendered to Donald R. Uzzi, through substituted service. 

3. Donald R. Uzzi was commanded to attend an oral deposition and to produce and 

permit inspection and copying of documents or tangible things at Haynes and Boone, 

LLP, 901 Main Street, Suite 3100, Dallas, Texas 75202 on January 19, 2005, at 9:30 

a.m. 

4. Donald R. Uzzi failed to appear at the deposition, as commanded by the Subpoena, 

and is thus in contempt of this Court. 

ORDER TO SHOW CAUSE AND FOR ATTACHMENT 

OF THIRD-PARTY WITNESS DONALD R. UZZI 

D - l.l 134 l 4. I 

Page I 
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\, . .  

IT IS THEREFORE ORDERED that a writ of attachment be issued, commanding any 

sheriff, constable, or other qualified person within the State of Texas, to arrest Donald R. Uzzi, if 

found within such person's jurisdiction, and to bring him in person before this Court on 

February 3, 2005 at 1 :30 p.m. to show cause why he should not be held in contempt of this 

Court for failing to comply with the Subpoena. 

IT IS FURTHER ORDERED that Donald R. Uzzi may be released, after being served 

with the writ of attachment and arrested, by posting a bail bond in the amount of $500.00. 

IT IS SO ORDERED. 

Dated: January3/ , 2005.@ [ z.; LOftv1 

ORDER TO SHOW CAUSE AND FOR ATTACHMENT 

OF THIRD-PARTY WlTNESS DONALD R. UZZI 

D -1313414.J 

PRES� 

Page2 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 A I  

ORDER AND NOTICE OF HEARING 

This cause came before the Court February 1, 2005 on the parties' Joint ore tenus 

Motion to Continue, with both counsel present. Based on the proceedings before the Court, 

it is 

ORDERED AND ADJUDGED that the parties' Joint ore tenus Motion to Continue 

is Granted. Hearing on CPH's Motion to Deem Certain Documents Admissible and for 

Sanctions Due to Morgan Stanley's Disregard of Court Order and on CPH's Motion for 

Adverse Inference Instruction Due to Morgan Stanley's Destruction of E-Mails and Morgan 

Stanley's Noncompliance with the Court's April 16, 2004 Agreed Order set February 1, 

2005 is canceled and is hereby reset for 

February 2, 2005, at 9:30 a.m. 

at the West Palm Beach Courthouse, Room 1 lA, 205 N Dixie Hwy, WPB, FL. It is further 

ORDERED AND ADJUDGED that hearing on Motions in Limine and deposition 

designations is hereby set for 
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February 2, 2005, at 9:30 a.m. and February 3, 2005, at 1 :30 p.m. 

at the West Palm Beach Courthouse, Room I IA, 205 N Dixie Hwy, WPB, FL. 

DONE AND ORDERED in West Palm Be , alm Beach County, Florida this 1---
day of February, 2005. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

\Vest Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, 11 60611 

Rebecca Beynon, Esq. 

Sumner Square 

16 15 M Street, NW, Suite 400 

Washington, DC 20036 

ELIZABETH T. MAASS 

Circuit Court Judge 

If you are a person with a disability who needs any acconunodation in order to participate in this proceeding, you are 

entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 

Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 

Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 

[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SPANISH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 

derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 

Administrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 

33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dias habiles despues de recibir esta [describa la 

notificaci6n]; si tiene incapacidad de oir 6 hablar llame al 1-800-955-8771. 
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CREOLE 

Si ou se yon moun ki Infim, ki bezwen ninp6t akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 

koute'w anyin, pou yo ba'w kek seYis. Tanpri kontakte ko6dinate ADA ya nan Biro Administratif Tribinal nan cite 

Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 

telefonn-nan Se (561) 355-4380, rele de (2) jou de le OU reseYWa [ notis Sa-a]; Si OU bebe OU byen SOUd rele 

1-800-955-8771. 

FRENCH 

Si YOUS etes infirme, et en besoin de n'importe accommodation pour pOUYOir participer a ces procedures, YOUS pouyez 

gratuitement receYoir, certains services. S'il-Yous-plait contactez le coordinateur du Bureau Administratif du Tribunal 

de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 
telephone (561) 355-4380 durant deux (2) jours suiYant la reception de [ cette note]; si Yous etes muets ou sourds, 

appelez 1-800-955-8771. 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON MORGAN STANLEY & CO., INCORPORATED'S MOTION FOR 

SUMMARY JUDGMENT 

THIS CAUSE came before the Court January 21, 2005 on Morgan Stanley & Co., 

Incorporated's Motion for Summary Judgment, with both parties well represented by 

counsel. 

This case arises out of an acquisition transaction that was negotiated and 

consummated in late 1997 and early 1998, in which Coleman (Parent) Holdings, Inc. 

("CPH"), sold its 82% interest in the Coleman Company, Inc. ("Coleman"), to Sunbeam 

Corporation ("Sunbeam"). Morgan Stanley & Co., Inc. ("MS & Co."), served as financial 

advisor to Sunbeam for parts of the acquisition transaction and served as the lead 

underwriter for a $750,000,000 debenture offering that Sunbeam used to finance the 

acquisition. 

CPH's Complaint alleges claims against MS & Co. arising from this transaction for 

fraudulent misrepresentation, negligent misrepresentation, aiding and abetting fraud, and 

conspiracy, and seeks damages of at least $485 million. 

By the time of the hearing, MS & Co. had distilled the material facts it believes are 

not disputed to three: 
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1. Ronald Perelman 1 controls CPH and is a sophisticated investor who was aided by 

sophisticated advisors. 

2. Perelman would not have proceeded with the transaction had he known of the content 

of the comfort letters; the comfort letters, in tum, merely restated information 

contained in the interim financial statements. 

3. CPH and its advisors closed the transaction without looking at Sunbeam's interim 

financial statements, which they had a contractual right to inspect. 

From these facts MS & Co. argues that CPH is a sophisticated investor; that it had a 

right to review the interim financials, which it failed to exercise; that had it exercised that 

right it would have discovered the adverse performance reflected in the comfort letters; if it 

had, it would not have closed the transaction; and that its reliance on misstatements or 

omissions by MS & Co. cannot, as a matter of law, be reasonable "if it failed to avail itself 

of access to the very information that it accuses the defendant of misrepresenting or 

omitting." (MS & Co.'s Reply Memorandum, p.17). 

CPH all but concedes it is a sophisticated investor aided by sophisticated advisors. It 

contends, though, that under New York law a claim for fraudulent misrepresentation by a 

sophisticated investor is precluded only if it failed to perform reasonable due diligence 

which, had it been completed, would have disclosed the discrepancy. It contends, further, 

that the Court should not grant summary judgment on isolated facts that could be presented 

to a jury out of context. 

It is undisputed from the record that Perelman is a sophisticated investor under New 

York law, and that he controlled CPH. Consequently, CPH was required to use reasonable 

due diligence in investigating the transaction and may not recover for fraudulent 

misrepresentations the falsity of which would have been apparent had the proper 

investigation been completed. However, the Court has previously determined that New 

1MS & Co. attempts to substitute Perelman for CPH throughout the Motion. While 
Perlman may control CPH, he is not CPH. 

Page -2-
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York law "engraft(s) a requirement that a party perform reasonable due diligence as to 

available information in order to prove that its reliance on a misrepresentation was 

reasonable." August 11, 2004 Order on Morgan Stanley & Co. Incorporated and Morgan 

Stanley Senior Funding, Inc.'s Motion for Application of New York Law, p. 12. CPH was 

not required to use every available means to test Sunbeam or MS & Co. 's assertions. Rather, 

it was required to be reasonably diligent in investigating the transaction; obviously, that 

diligence was confined to the means available, and is a fact-sensitive inquiry. The Court 

cannot find, as a matter of law, that a failure to review the interim financial statements 

shows a lack of due diligence. Instead, whether CPH was reasonably diligent is a jury issue. 

Under New York law, to recover for a negligent misrepresentation, CPH must show 

that it occupied a "special relationship" with MS & Co. MS & Co. argues that the record is 

devoid of evidence that such a relationship existed. CPH argues that it and its affiliated 

entities had enjoyed a long-term relationship with MS & Co.; that they had done over two 

dozen deals together; and that, indeed, MS & Co. exploited that relationship to restart 

negotiations after the disastrous December 1997 meeting between Perelman and Dunlap and 

in promoting the transaction to CPH. The Court agrees that there are disputed issues of 

material fact precluding summary judgment on the nature of CPH and MS & Co.' s 

relationship. 

Based on the foregoing, it is 

ORDERED AND ADJUDGED that Morgan Stanley & Co., Incorporated's Motion 

for Summary Judgment is Granted, in part, and Denied, in part. CPH is determined to be a 

sophisticated investor under New York law. In all other respects, the Motion is Denied. 

DONE AND ORDERED in West Palm Bea Beach County, Florida this /-

day of JRn�5. 

ASS 

Circuit Court Judge 

Page - 3 -
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copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, II 60611 

Rebecca Beynon, Esq. 

Sumner Square 

1615 M Street, NW, Suite 400 

Washington, DC 20036 

Page -4-
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

V. 

IN THE FIFTEENTH JUDICIAL 
CIRCUIT, IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

MEDIATION REPORT 

Pursuant to Order of Court, mediation was held in the above-styled action on 

January 27, 2005. The parties reached an impasse at mediation. 
) 

JONATHAN B. MARKS 0 '� � 

cc: 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 

KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, et al. 
1615 M Street, N.W., Suite 400, Sumner Square 
Washington, D.C. 20036 

WPB#588924. I 

SIGNED IN HIS ABSENCE f"' Jrtlulls 
Tr"'\ l\\/()!0 DELAY 

JONATHAN MARKS 
Mediator 
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Joseph Ianno, Jr. 
CARL TON FIELDS, P.A. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Ronald Manner 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

WPB#588924. I 
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#230580/mep 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 
MORGAN STANLEY & CO., INC., 

Defendant, 
I ----------------

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 AI 

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO REMOVE 
CONFIDENTIALITY DESIGNATIONS FROM SUMMARY JUDGMENT-RELATED 

PLEADINGS FILED BY CPH 

THIS CAUSE having come to be considered upon Coleman (Parent) Holdings Inc.'s 

Motion to Remove Confidentiality Designations from Summary Judgment-Related Pleadings 

filed by CPH, and the Court having reviewed the file and being fully advised in the premises, it 

is hereby, 

l.V ln!O<.:t1: OCJ".£CT/OAJ Yb:l'(\t\'� � 6h. :\bg_ UM£d.a.dc.J 
U1>'f" IJ. 5 rQ..� ft.) "V"'- � (Y\ o�&- · ..s 

t\..-
DONE AND ORDERED at West Palm Beach, Palm Be aunty, Florida, this -�--

day of __ �_- __ , 2005. 

ELIZABETH T. MAASS 
CIRCUIT COURT JUDGE 

Copies have been furnished to all counsel on the attached counsel list. 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 AI 
Order 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd & Evans, 
P.L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart 

& Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 

2 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON MORGAN STANLEY'S MOTION IN LIMINE NO. 9 TO EXCLUDE 

IRRELEVANT AND PREJUDICIAL REFERENCES TO THE PRIOR MORGAN 

STANLEY SENIOR FUNDING INC. LITIGATION 

THIS CAUSE came before the Court February 2, 2005 on Morgan Stanley's Motion 

in Limine No. 9 to Exclude Irrelevant and Prejudicial References to the Prior Morgan 

Stanley Senior Funding, Inc., Litigation, with both counsel present. Based on the 

proceedings before the Court, it is 

ORDERED AND ADJUDGED that Morgan Stanley's Motion in Limine No. 9 to 

Exclude Irrelevant and Prejudicial References to the Prior Morgan Stanley Senior Funding, 

Inc., Litigation is Granted. The parties and their counsel shall not refer to or attempt to 

introduce into evidence, or otherwise place before the jury, the prior Morgan Stanley Senior 

Funding, Inc., litigation without first proffering the good faith basis to believe the matter is 

relevant and otherwise admissible outside the jury's pr 

DONE AND ORDERED in West Palm Be h,, aim Beach County, Florida this IJ.r-

day of February, 2005. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview A,ve., Suite 1400 

West Palm Beach, FL 33401 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 

Chicago, 11 60611 

Rebecca Beynon, Esq. 
Sumner Square 
1615 M Street, NW, Suite 400 

Washington, DC 20036 
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02/04/2005 10:15 55135515155 PAGE 01 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

CASE NO. CA 03-5045 AI 

ORDER AND NOTICE OF HEARING 

This cause having come before the Court, it is 

ORDERED AND ADJUDGED that hearing on CPH's ore tenus Motion to 

Participate in Search of Additional E-Mail Back up Tapes or Appoint Third Party to 

Conduct Search and Plaintiffs Motion in Limine (No. 14) is hereby set for 

February 4, 2005, at 11 :30 a.m. 

at the West Palm Beach Courthouse, Room l lA, 205 N Dixie Hwy, WPB, FL. Any party, 

participant, or witness may appear by speaker telephone, Defendant's counsel shall be 

responsible for arranging a conference call, if needed. Any witness may testify by speaker 

telephone, on stipulation of counsel. 

DONE AND ORDERED in West Palm Bea m Beach County, Florida this � 
day of February, 2005. 

copies furnished: 
Joseph lanno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

ELIZABETH T. MAASS 
Circuit Court Judge 
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02/04/2005 10:15 55135515155 

Thomas D. Yannucci 
655 15th Street, NW, Suite l200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, II 60611 

Rebecca Beynon, Esq. 
Sumner Square 
1615 M Street, NW, Suite 400 
Washington, DC 20036 

PAGE 02 

If you are a per son with a disability who ueeds any accommodation in order to participate in this proceeding, you are 
ontitled, at no cost to you, to the provisiou of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; ifyot1 are bearing or voice impaired, call 1-800-955-8771. 

Sl'ANISH 

Si Ud. es una persona incapacitada que necesita de tin servicio especial para participar eu e ste proccso, Ud. tiene 
derecho a que le provean cierta ayuda sin costo alguno. Por favor pongasc en coutacto con el Coordinador de la Oficina 
Administrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 
33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dlas Mbilcs despues de rccibir esta [describa la 
notificaci6n); si tieue incapacidad de oir 6 hablar Bame al 1-800-955-8771. 

·.CREOLE 

Si ou se yon moun ki Infun, ki bezwen ninpot akomodasyon pou ka patisip6 nan pwo se sa-a, ou gen dwa, san'l pa 
kout6'w anyin, pou yo ba'w kek sevis. Tanpri kontakte ko6dinati: ADA ya nan Biro Admin.istratifTribinal nan cite 
Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimi!ro 
ktefonn-nan se (561) 355-4380, rele de (2) jou de le ou resevwa [ notis sa-a]; si ou hebe ou byen soud rele 
l-800-955-877L 

FRENCH 

Si vous 6tes infirme, et en besoin de n'importe accommodation pour pouvoir participer aces procedures, vous pouvez 
gratuitement recevoh', certains services. S 'il-vous-plait contactez le coordinateur du Bureau Administratif du Tribunal 
de Palm Beach, situee ii 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 
telephone (561) 355-4380 d\Jrant deux (2) jours suivant la reception de [ cette note]; si vous €tes muets ou sourds, 
appelez 1·800-955-8771. 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO DEEM 

CERTAIN DOCUMENTS ADMISSIBLE AND FOR SANCTIONS DUE TO 

MORGAN STANLEY'S DISREGARD OF COURT ORDER 

THIS CAUSE came before the Court February 2, 2005 on Coleman (Parent) 

Holdings, Inc.'s Motion to Deem Certain Documents Admissible and for Sanctions Due to 

Morgan Stanley's Disregard of Court Order, with all counsel present. Based on the 

proceedings before the Court, it is 

ORDERED AND ADJUDGED that the Motion is Granted, in part. By 12 noon 

February 7, 2005, MS & Co. shall serve its sworn statement (i) as to documents designated 

as CPR 9, CPR 75, CPR 130, CPR 170, CPR 182, and CPR 217, averring to all information 

conveyed by or inferrable from what has been referred to as MS & Co.'s word processing 

stamp or computer footer and any other markings or identifiers associated with the 

documents, and the specific conveyed or inferrable information for each document; the 

averrment shall specifically state the methodology by which such information may be 

obtained or inferred; and (ii) as to documents CPR 264, CPR 265, and CPR 170, averring 

the authenticity, source, creation, use, maintenance, and business purpose of the document, 

to the best of MS & Co.' s corporate knowledge. MS & Co. shall use its best faith efforts to 

investigate the subject matter of the averments required by this Order. CPR shall have two 

business days after receipt of the sworn statement(s) to elect to depose a Rule 1.310 (b) ( 6) 

representative of MS & Co. concerning the information ordered to be included in the sworn 
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statement(s) by this Order, in which event MS & Co. shall produce the deponent within two 

business days for deposition in Palm Beach County, Florida. It is further 

ORDERED AND ADJUDGED that CPH is entitled to an award of fees for preparing 

for and taking Mr. Doyle's prior deposition; for preparing and arguing the Motion to Deem 

Certain Documents Admissible and for Sanctions Due to Morgan Stanley's Disregard of 

Court Order; and for any related fees and costs. The amount thereof shall be determined at a 

later hearing. The Court reserves jurisdiction to award other sanctions. 

DONE AND ORDERED in West Pala!� Beach County, Florida this �


day of February, 2005. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, II 60611 

Rebecca Beynon, Esq. 
Sumner Square 
1615 M Street, NW, Suite 400 
Washington, DC 20036 

ELIZABETH T. MAASS 
Circuit Court Judge 
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COLEMAN (PARENT) HOLDINGS, INC. , 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON PLAINTIFF'S MOTION IN LIMINE (NO. 5) TO BAR EVIDENCE AND 

ARGUMENT CONCERNING THE HEALTH OF A MORGAN STANLEY 

EXECUTIVE 

THIS CAUSE came before the Court February 2, 2005 on Plaintiffs Motion in 

Limine (No. 5) to Bar Evidence and Argument Concerning the Health of a Morgan Stanley 

Executive, with both counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Plaintiffs Motion in Limine (No. 5) to Bar 

Evidence and Argument Concerning the Health of a Morgan Stanley Executive is Granted. 

The parties and their counsel shall not refer to or attempt to introduce into evidence, or 

otherwise place before the jury, Ruth Porat's health without first proffering the good faith 

basis to believe the matter is relevant and otherwise ad · le outside the jury's presence. 

DONE AND ORDERED in West Palm Bea alm Beach County, Florida this �-

day of February, 2005. 

copies furnished: 
Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, II 60611 

Rebecca Beynon, Esq. 
Sumner Square 

1615 M Street, NW, Suite 400 
Washington, DC 20036 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON PLAINTIFF'S MOTION IN LIMINE (NO. 7) TO BAR EVIDENCE AND 

ARGUMENT CONCERNING PLAINTIFF'S SETTLEMENT WITH ARTHUR 

ANDERSEN 

THIS CAUSE came before the Court February 2, 2005 on Plaintiff's Motion in 

Limine (No. 7) to Bar Evidence and Argument Concerning Plaintiff's Settlement with 

Arthur Andersen, with both counsel present. Based on the proceedings before the Court, it 

lS 

ORDERED AND ADJUDGED that the Motion is Granted, in part. No attorney, 

party, or witness shall testify concerning, make reference to, or otherwise place before the 

jury the amount of the settlement of Plaintiff's claim against Arther Anderson without first 

proffering the good faith basis to believe the matter is relevant and otherwise admissible 

outside the jury's presence. It shall be each counsel's obligation to inform his or her 

witnesses of the contents of this Order. 

DONE AND ORDERED in West Palm Beach m Beach County, Florida this 'Sr--

day of February, 2005. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, Il 60611 

Rebecca Beynon, Esq. 
Sumner Square 
1615 M Street, NW, Suite 400 
Washington, DC 20036 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s ). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON PLAINTIFF'S MOTION IN LIMINE (NO. 8) TO BAR EVIDENCE AND 

ARGUMENT CONCERNING THE VALUE OF MAFCO'S SETTLEMENT WITH 

SUNBEAM CORPORATION 

THIS CAUSE came before the Court February 2, 2005 on Plaintiffs Motion in 

Limine (No. 8) to Bar Evidence and Argument Concerning the Value ofMAFCO's 

Settlement with Arthur Andersen, with both counsel present. Based on the proceedings 

before the Court, it is 

ORDERED AND ADJUDGED that the Motion is Granted, in part. No attorney, 

party, or witness shall testify concerning, make reference to, or otherwise place before the 

jury the amount of the settlement ofMAFCO's claim against Sunbeam Corporation without 

first proffering the good faith basis to believe the matter is relevant and otherwise 

admissible outside the jury's presence. It shall be each counsel's obligation to inform his or 

her witnesses of the contents of this Order. 

DONE AND ORDERED in West Palm Bea , alm Beach County, Florida this � -

day of February, 2005. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

ELIZABETH T. MAASS 
Circuit Court Judge 
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Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 

Chicago, II 60611 

Rebecca Beynon, Esq. 

Sumner Square 
1615 M Street, NW, Suite 400 

Washington, DC 20036 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC, 
Defendant( s). 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 Al 

ORDER ON PLAINTIFF'S MOTION IN LIMINE fNO. 18) TO BAR EVIDENCE AND 

ARGUMENT CONCERNING PLAINTIFF'S COUNSEL'S RETENTION OF PROFESSOR 

MARK GRlNBLATT AS AN EXPERT IN PRIOR UNRELATED CASES 

THIS CAUSE crune before the Court February 3, 2005 on Plaintiff's Motion in Limine (No. 

18) to Bar Evidence and Argument Concerning Plaintiff's Counsel's Retention of Professor Mark 

Grinblatt as an Expert in Prior Unrelated Cases, with both counsel present. Based on the 

proceedings before the Court, it is 

ORDERED AND ADruDGED that Plaintiff's Motion in Limine (No. 18) to Bar Evidence 

and Argument Concerning Plaintiff's Counsel's Retention of Professor Mark Grinblatt as an Expert 

in Prior Unrelated Cases is Granted, without prejudice to MS & Co.'s right on redirect, if otherwise 

appropriate, to question the witness concerning whether other clients have paid him fees for similar 

work equal to or in excess of the fees charged here. "Granted", for purpose of the Motion in Limine 

addressed in this Order, shall mean that the parties and their counsel shall not refer to or attempt to 

introduce into evidence, or otherwise place before the jury, the matter referred to without first 

proffering the good faith basis to believe the matter is relevant and otherwise admissible outside the 

jury's presence. 

DONE AND ORDERED in West Palm Beach, Pa B ch County, Florida this ��y of 
February, 2005. 

ELIZABETH T. MAASS 
Circuit Court Judge 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON MORGAN STANLEY'S MOTION IN LIMINE NO. 3 TO EXCLUDE 

IRRELEVANT AND PREJUDICIAL REFERENCES TO CORPORATE 

CORRUPTION AND ACCOUNTING SCANDALS 

THIS CAUSE came before the Court February 2, 2005 on Morgan Stanley's Motion 

in Limine No. 3 to Exclude Irrelevant and Prejudicial References to Corporate Corruption 

and Accounting Scandals, with all counsel present. Based on the proceedings before the 

Court, it is 

ORDERED AND ADJUDGED that the Motion is Granted, except that (i) any 

counsel may question an expert retained to opine on the due diligence required of CPH 

whether events that have transpired in the corporate world since April of 1998 have affected 

his or her opinion of the level of diligence which is due; however, neither the question nor 

the answer shall refer to any specifically identified or identifiable third-party; each counsel 

shall have the responsibility of notifying his or her retained experts of the contents of this 

ruling; and (ii) if a witness testifies that no business, entity, or other third-party would have 

completed the transaction or loaned money knowing or suspecting a fraud, that witness may 

be cross examined about his or her knowledge concerning whether other businesses, entities, 

or third parties have done so. "Granted", for purposes of the Motion in Limine addressed in 

this Order shall mean that the parties and their counsel shall not refer to or attempt to 
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introduce into evidence, or otherwise place before the jury, the matter referred to without 

first proffering the good faith basis to believe the matter is relevant and otherwise 

admissible outside the jury's presence. 

DONE AND ORDERED in West Palm Beach, Beach County, Florida this -s--

day of February, 2005. 

copies furnished: 
Joseph Ianno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 3340 1 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2 139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 

Chicago, Il 606 1 1  

Rebecca Beynon, Esq. 

Sumner Square 

16 15 M Street, NW, Suite 400 
Washington, DC 20036 

ELIZABETH T. MAASS 

Circuit Court Judge 
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IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT IN AND 

FOR PALM BEACH COUNTY, FLORIDA 

CASE NO. CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS, INC., 

P 1 a in tiff ( s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant( s). 

ORDER SPECIALLY SETTING HEARING 

THIS CAUSE having come before the Court, it is hereby 

ORDERED AND ADJUDGED that an evidentiary hearing on Coleman (Parent) 

Holdings Inc. 's Motion for Adverse Inference Instruction Due to Morgan Stanley's 

Destruction of E-Mails and Morgan Stanley's Noncompliance with the Court's April 16, 

2004 Agreed Order is specially set before the Honorable Elizabeth T. Maass on February 

14, 2005, at 9:30 a.m., in Courtroom l lA, 205 N. Dixie Hwy, WPB, FL 33401. By 12 

noon February 8, 2005, MS & Co. shall provide CPH with a list of the name, address, and 

business title of each person it intends to present as a witness at hearing on the Motion, 

together with a summary of his or her expected testimony. Those individuals shall appear 

in Palm Beach County for deposition on either February 9, February 10, or February 11, 

2005, as noticed by CPH. By 12 noon February 8, 2005, MS & Co. shall produce to CPH 

(i) all documents to be referred to or relied on by any of the witnesses in his or her 

testimony; and (ii) all documents within MS & Co.'s care, custody, or control addressing or 

related to the additional e-mail back up tapes, including matters relating to the time or 

manner in which they were discovered; by whom they were discovered; who else learned of 

their discovery and when; and the manner and timetable by which they were to be restored 

and made searchable, including any correspondence to or from outside or prospective 

outside vendors. "Documents" as used herein shall refer to the standard definition used by 
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CPH in its requests for production of documents to MS & Co. It is further 

ORDERED AND ADJUDGED that the attorneys/parties must submit to the Court 

two (2) days before the hearing: 

1. copies of all relevant pleadings; 

2. a copy of any memorandum of law; and 

3. copies of all case law authority. 

This hearing shall not be canceled unless the issues of this motion have been settled, 

and an order entered, or the motion withdrawn. 
.r-

DONE AND ORDERED in West Palm e h, Palm Beach County, Florida this 3-_ 
day of February, 2005. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 

Chicago, 11 60611 

Rebecca Beynon, Esq. 

Sumner Square 
1615 M Street, NW, Suite 400 
Washington, DC 20036 

ELIZABETH T. MAASS 
Circuit Court Judge 
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If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you are 
entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator in the 
Administrative Office of the Court, Palm Beach County Courthouse, 205 North Dixie Highway, Room 5.2500, West 
Palm Beach, Florida 33401; telephone number (561) 355-4380 within two (2) working days of your receipt of this 
[describe notice]; if you are hearing or voice impaired, call 1-800-955-8771. 

SPANISH 

Si Ud. es una persona incapacitada que necesita de un servicio especial para participar en este proceso, Ud. tiene 
derecho a que le provean cierta ayuda sin costo alguno. Por favor pongase en contacto con el Coordinador de la Oficina 
Administrativa de la Corte ADA, situada en el 205 North Dixie Highway, Oficina 5.2500, West Palm Beach, Florida, 

33401, telefono ( 561) 355-4380, dentro de los dos (2) pr6ximos dias habiles despues de recibir esta [describa la 
notificaci6n); si tiene incapacidad de oir 6 hablar Harne al 1-800-955-8771. 

CREOLE 

Si ou se yon moun ki Infim, ki bezwen ninp6t akomodasyon pou ka patisipe nan pwose sa-a, ou gen dwa, san'l pa 

kout6'w anyin, pou yo ba'w kek sevis. Tanpri kontakte ko6dinate ADA ya nan Biro AdrninistratifTribinal nan cite 
Palm Beach la, ki nan 205 North Dixie Highway, Cham 5.2500, West Palm Beach, Florida 33401, nimero 
telefonn-nan Se (561) 355-4380, rele de (2) jou de le OU resevwa ( notis Sa-a]; si OU bebe OU byen SOUd rele 

1-800-955-8771. 

FRENCH 

Si vous etes infirme, et en besoin de n'importe accommodation pour pouvoir participer aces procedures, vous pouvez 

gratuitement recevoir, certains services. S'il-vous-plait contactez le coordinateur du Bureau Adrninistratif du Tribunal 

de Palm Beach, situee a 205 North Dixie Highway, Chambre 5.2500, West Palm Beach, Florida 33401, numero de 
telephone (561) 355-4380 durant deux (2) jours suivant la reception de [ cette note]; si vous etes muets ou sourds, 

appelez 1-800-955-8771. 
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#230580/mep IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO: 2003 CA 005045 AI 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 
I 

---------------

ORDER DIRECTING THE UNSEALING OF DOCUMENTS 

In response to motions filed by both plaintiff and defendant and upon stipulation of the 

patiies, the Clerk of Court is directed to unseal the following specified pleadings: 

PLEADING DATE 

Morgan Stanley & Co . lncorporated's Memorandum In Support Of Its Motion 
12/10/04 

For Summary Judgment 

Morgan Stanley & Co . lncorporated's Proposed Findings Of Fact And 
12/10/04 

Conclusions Of Law In Support Of Its Motion For Summary Judgment 

Morgan Stanley & Co . lncorporated's Appendix, Volumes 1 To 4, To Its 
Proposed Findings Of Fact And Conclusions Of Law In Support Of Its Motion 12/10/04 

For Summary Judgment 

Coleman (Parent) Holdings lnc.'s Response In Opposition To Morgan 
12/23/04 

Stanley's Motion For Summary Judgment 

Coleman (Parent) Holdings lnc.'s Appendix To Coleman (Parent) Holdings 
1/3/05 

lnc.'s Summary Judgment Filing Volumes 1-12 

Morgan Stanley & Co . lncorporated's Reply Memorandum In 
1/7/05 

Support Of Its Motion For Summary Judgment 

Morgan Stanley & Co. lncorporated's Appendix, Labeled Volume 5, To Its 
1/7/05 

Reply Memorandum In Support Of Its Motion For Summary Judgment 

Coleman (Parent) Holdings lnc.'s Response To Morgan Stanley's Proposed 
Findings Of Fact And Conclusions Of Law In Support Of Its Motion For 1/11/05 

Summary Judgment 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 AI 
Order 

Coleman (Parent) Holdings lnc.'s Supplemental Appendix To Coleman 
(Parent) Holdings Inc .'S Summary Judgment Filing Volumes 1-8 

Reply Memorandum In Support Of Morgan Stanley & Co . lncorporated's 
Proposed Findings Of Fact And Conclusions Of Law In Support Of Its Motion 
For Summary Judgment 

DONE AND ORDERED at West Palm Beach, Palm Beach County, Florida, this 

day of _____ , 2005. 

ELIZAB.ETH T. MAASS. 
·�"' 

CIRCUIT COURTJJJDGE 

Copies have been furnished to all counsel on the attached counsel list. 

2 

1/11/05 

1/17/05 

---
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.:2003 CA 005045 Al 

Order 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 

COUNSEL LIST 

Kellogg, Huber, Hansen, Todd, Evans & 

Figel, P.LL C 

Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

Jack Scarola, Esq. 
Searcy Denney Scarola Barnhart 
& Shipley, P.A. 
2139 Palm Beach Lakes Bouelvard 
West Palm Beach, FL 33409 
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COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant(s). 

PAGE 03 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON COLEMAN (PARENT) HOLDINGS. INC.'S EMERGENCY MOTION 
IO ENJ!:ORCE COURI:S O�DER REGARDING PRETRIAL EXH:WIIS 

THIS CAUSE came before the Court February 4, 2005 on Coleman (Parent) 

Holdings, Inc.'s Emergency Motion to Enforce Court's Order Regarding Pretrial Exhibits, 

with both counsel present. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that Coleman (Parent) Holdings, Inc.'s Emergency 

Motion to Enforce Court's Order Regarding Pretrial Exhibits is Granted. Plaintiff shall use 

the exhibit numbering system previously disclosed to & Co. 

DONE AND ORDERED in West Palm Bea , B Im Beach County, Florida this 1g� 

day of February, 2005. 

copies furnished: 
· Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

ELIZABETH T. MAASS 
Circuit Court Judge 

16div-010570



02/04/2005 15:08 55135515155 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, 11 60611 

Rebecca Beynon, Esq. 
Sumner Square 
1615 M Street, NW, Suite 400 
Washington, DC 20036 

PAGE 04 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant(s). 

---------------
I 

IN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 

FLORIDA 

CASE NO. CA 03-5045 AI 

ORDER ON COLEMAN (PARENT) HOLDINGS INC.'S ORE TENDS MOTION TO 

PARTICIPATE IN SEARCH OF ADDITIONAL E-MAIL BACK UP TAPES OR 

APPOINT THIRD PARTY TO CONDUCT SEARCH 

THIS CAUSE came before the Court Febrnary 4, 2005 on Coleman (Parent) 

Holdings, Inc.'s ore tenus Motion to Participate in Search of Additional E-Mail Back Up 

Tapes or Appoint Third Party to Conduct Search, with both parties well represented by 

counsel. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that the Motion is Granted, in part. MS & Co. shall 

continue to search the additional e-mail back up tapes as expeditiously as possible, and shall 

provide to CPH each e-mail required by the April 16, 2004 Agreed Order on CPH's Motion 

to Compel Concerning E-Mail and other Electronic Documents ("Agreed Order"), within 12 

hours of its review by counsel for responsiveness and privilege. A privilege log shall be 

provided within 24 hours of review by counsel, should any responsive e-mail by withheld on 

grounds of privilege. It is further 

ORDERED AND ADJUDGED that within 24 hours of a tape's being searched by 

MS & Co. in-house for responsive e-mails, MS & Co. shall provide a third party vendor 

selected by CPH but approved by MS & Co., whose approval may not be unreasonably 

withheld, both the raw tape and the recovered e-mail data tape. CPH shall supply the 

instructions to the third party vendor to search the tapes for items required by the Agreed 

Order. The product of the search shall be made available to counsel for MS & Co., which 
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shall review it as expeditiously as possible, devoting at least the amount of resources it 

devoted to the original review, and which shall certify whether the universe of documents 

reviewed is the same universe as produced by MS & Co.'s in-house search. MS & Co. shall 

produce each responsive e-mail pursuant to the Agreed Order or its privilege log for any 

withheld responsive e-mail, within 12 hours of review by counsel of a responsive e-mail not 

previously produced. The sole cost of the third party vendor shall be borne by MS & Co. 

The third party vendor shall be required to sign a confidentiality agreement acceptable to the 

parties, which consent may not be unreasonably withheld. 

DONE AND ORDERED in West Palm Beac Beach County, Florida this 

day of February, 2005. 

copies furnished: 

Joseph Ianno, Jr., Esq. 

222 Lakeview Ave., Suite 1400 

West Palm Beach, FL 3340 1 

Thomas D. Yannucci 

655 15th Street, NW, Suite 1200 

Washington DC 20005 

John Scarola, Esq. 

2 139 Palm Beach Lakes Blvd. 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 

One IBM Plaza, Suite 4400 

Chicago, II 606 1 1  

Rebecca Beynon, Esq. 

Sumner Square 

16 15 M Street, NW, Suite 400 

Washington, DC 20036 

ELIZABETH T. MAASS 

Circuit Court Judge 

16div-010573



02/04/2005 10:18 55135515155 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff(s), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s ). 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03�5045 Al 

ORDER ON MOR,GAN STANLEY'S MOTION lli LIMINE NO. 1 TO EXCLUDE 

�ERFORMANCE EVALUATIONS OR OTHER PROPENSITY EVIDENCE 

THIS CAUSE came before the Court February 3, 2005 on Morgan Stanley's Motion 

in Limine No. 1 to Exclude Performance Evaluations or Other Propensity Evidence, with 

both parties well represented by counsel. Based on the proceedings before the Court, it is 

ORDERED AND ADJUDGED that the Motion is Granted, in part, and Denied, in 

part. CPH may introduce into evidence portions of William H. Strong's performance 

evaluations that (i) tend to prove that Strong was under or believed he was under economic 

pressure to produce revenues while employed at MS & Co. in the years 1997 and 1998, 

which the Court notes may include portions of evaluations pre-dating 1997; or (ii) tend to 

prove that Strong was less than candid with his colleagues, clients, or opposing parties about 

aspects of a transaction or contemplated transaction, provided in either event, that the part 

sought to be introduced reflects (a) comments made directly by Strong's colleagues based on 

personal knowledge; or (b) conclusions or assessments of Strong's evaluation directors 

based on the evaluations. The jury shall be instructed, if requested by counsel, that portions 

included in (ii), above, shall not be considered in determining MS & Co .'s liability, if any, to 

CPH, but may be considered only on the appropriateness and, if appropriate, the amount of 

punitive damages to be awarded if MS & Co. is found liable to CPH on a claim permitting 

an award of punitive damages. MS & Co. shall be permitted to introduce other portions of 

the evaluations necessary to satisfy the rule of completeness, provided the designated 
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portions otherwise meet the requirements of this Order. By 12 noon on Wednesday, 

February 9, 2005, CPH shall serve its designation of the portions of the Strong evaluations 

that it in good faith beHeves conform to the mandates of this Order. By Friday, February 11, 

2005, at 5:00 p.m., MS & Co. shall serve its designation of the portions of Strong's 

evaluations that it in good faith believes confonn to the mandates of this Order and need to 

be included to comply with the rule of completeness. Beginning February 14, 2005, counse l 

shall he prepared to offer argument to the Court concerning the portions that a party has 
, 

designated which.the opposing party contends do not meet the mandates of this Order. 

Either party may file with the Clerk its proffer of those portions of the evaluations it 

contends should be admissible but which are excluded by this Order. 

DONE AND ORDERED in West Palm Bea , P, m Beach County, Florida this ':i_ 

day of February, 2005. 

copies furnished: 
Joseph lanno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Pahn Beach, FL 33401 

Thomas D. Yannucci 
655 15th Street, NW, Suite 1200 
Washington DC 20005 

J olm Scarola, Esq. 
2139 Palm Beach Lakes Blvd . 

West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza; Suite 4400 
Chicago, II 60611 

Rebecca Beynon, Esq. 
Sumner Square 
1615 M Street, NW, Suite 400 
Washington, DC 20036 

ELIZABETH T. MAASS 
Circuit Court Judge 
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#230580/mep 

�001/003 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO.: 2003 CA 005045 Al 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

February 14, 2005 

9:30 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 NorthDhde Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

Coleman (Parent) Ho]dings Inc.'s Motion in Limine (No. 22) to 
Bar Improper Punitive Damages�Related Evidence and Argwnent 
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CoJeman (Parent) Holdings Inc. vs Morgan Stanley & Co .• lnc. 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

� 002/003 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all Counsel on the attached list, this 771....._day of 

2005. 

JA SCAROLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for Plaintiff 

2 
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Joseph lanno, Jr» Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
655 15th Street, N.W., Suite 1200 
Washington, DC 20005 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 606 I l 

Mark C. Hansen, Esq. 

COUNSEL LIST 

Kellogg, Huber, Hansen, Todd, Evans & 
Fi gel, P .L.L.C. 
Sumner Square 
1615 M. Street, N.W. 
Suite 400 
Washington, D.C. 20036-3206 

� 003/003 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN ST AN LEY & CO., INC., 
Defendant. 

�001/006 

fN THE FIFTEENTH JUDICIAL CIRCUIT 

IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO_ CA 03-5045 AI 

COLEMAN (PARENT) HOLDINGS INC.'S 
MOTION IN LIMINE (NO. 22) TO BAR IMPROPER 

PUNITIVE DAMAGESwRELATED EVIDENCE AND ARGUMENT 

Coleman (Parent) Holdings Inc. ("CPH"), by its attorneys, respectfully requests that this 

Court enter an Order barring Morgan Stanley from presenting improper punitive damages-related 

evidence and argument at trial concerning the wealth of the executives of CPH and the purported 

harm that Morgan Stanley's stockholders would experience as a result of a sizeable punitive 

damages award in favor of CPH. Based on contentions Morgan Stanley has made to date, CPH 

anticipates that at trial, Morgan Stanley might attempt to tell the jury that it should not render a 

would benefit from that award deserve or need to be enriched beyond whatever compensatory 

damages they might receive. Morgan Stanley also might attempt to tell the jury that it should not 

render a sigr1ificant punitive damages award because such a verdict ultimately would hurt 

Morgan Stanley's stockholders. Morgan Stanley should be barred from presenting such 

evidence and argument at triaL 

First, evidence and argument concerning the purported wealth of any of the ultimate 

beneficiaries at CPR of a punitive damages verdict would be irrelevant to the assessment of such 

damages. "Under Florida law. the purpose of punitive damages is not to further compensate the 

plaintiff, but to punish the defendant for its wrongful conduct and to deter similar misconduct by 
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it and other actors in the future." Owens-Coming Fiberglas Corp. v. Ballard, 749 So. 2d 483, 

486 (Fla. 1999)_ In accordance with that settled principle, the wealth of the defendant is relevant 

to the punitive damages inquiry (because a consideration of that wealth is necessary to determine 

whether the award has a sufficient deterrent effect), but the wealth of the plaintiff decidedly is 

not relevant (Batlemento v. Dove Fountain., Inc., 593 So. 2d 234, 242 (Fla. 5th DCA 1992)): 

In Florida, in determining the amount of punitive damages, the jury should 
examine the enormity of the offense and the finances of the party against whom 
damages are assessed . . . .  We cannot agree that' the financial status of the victim 
of a fraud is a relevant consideration in a jury's evaluation of whether to punish a 
defendant with an award of exemplary damages. 

Thus, as a matter of Florida law, it would be improper for Morgan Stanley to prese11t evidence or 

argument concemjng the wealth of anyone at CPH who might benefit from an award of punitive 

damages. It would be equally improper to suggest any focus of attention on the disposition of 

punitives once they have been assessed. In other words, the jury's exclusive concerns are 

whether and in what amount additional damages should be taken from the defendant without 

regard to where the money goes. 

Second, evidence 01· argurneot concerning the purported effect that a punitive damages 

award would have on Morgan Stanley's shareholders likewise would be inappropriate. 

"[S ]ympathy for a party's weakness, poverty or misery" is not an appropriate consideration in 

the punitive damages inquiry. Batlemento, 593 So. 2d at 242_ Indeed, the contention that 

"punitive damages unfairly punish innocent shareholders" is one that "has been rejected 

repeatedly" by the courts: 

It is the corporation, not the individual shareholders, that is recognized as an on
going legal entity . _ - . True, payment of punitive damages claims will deplete 
corporate assets, which will possibly produce a reduction in net worth and thereby 
result in a reduction of the value of the individual shares. But the same is true of 
compensatory damages. Both are possible legal consequences of the commission 
of harmful acts in the course of doing business. To the same extent that damages 
claims may affect shareholders adversely, so do profitable sales of harmful 
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products redound to their benefit (at least temporarily). These ru·e the risks and 
rewards that await investors. 

141003/006 

Fischer v. Johns-Manville Corp., 512 A.2d 466, 476 (N.J. 1986); see also Moran v. Johns-

Manville Sales COip., 691 F.2d 811, 817 (6th Cir. 1982) ("We are not dissuaded from allowing 

punitive damages because this cost will ultimately be boine by 'innocent' shareholders. Punitive 

damage awards are a risk that accompanies investment'•); Doralee Estates, Inc. v. Cities Service 

Oil Co., 569 F.2d 716, 722 (2d Cir. 1977) ("It is true that stockholders ultimately bear the cost of 

liability, but those who have been given authority to avert environmental damage should be 

given some incentive to do so. 'Smart money' is the traditional way, and the type of modern tort 

represented here is a fair field for punitive damages"). 

The same con clusion applies here notwithstanding some language to the contrary in 

Johns-Manville Sales Corp. v. Janssens, 463 So. 2d 242 (Fla. 1st DCA 1984), In that decision, 

in the course of rejecting Johns-Manville's argument that it should not be· subject to punitive 

damages as a matter of law because "the persons who will bear the award are current 

management, directors, shareholders, employees, and customers who had nothing to do with the 

alleged misconduct and lack ofwamings on asbestos products in the 1930s, 1940s, and 1950s," 

the Appellate Court stated that "Johns-Manville presented little, if any, evidence to the jury to 

prove these contentions, which are more properly argued to the jury as factual matters to be 

considered in avoidance or mitigation of punitive damages . It is for the jury, not the court, to 

accept or reject these arguments in the exercise of its discretion to allow or deny an award of 
. 

punitive damages." See id. at 252. This di cta from Johns-Manville is inapposite here, especially 

given thar the primary wrongdoers of Morgan Stanley are not long-departed employees who are 

leaving the current stockholders bearing the burden years after the fact, but are highly 

compensated executives at the present time (such as Mr. Strong). In these circumstances, 

because any attempt by Morgan Stanley to present evidence or argument concerning the 
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purported effect a punitive damages verdict on stockholders would be improper, this Court 

should bar Morgan Stanley from engaging in that inquiry at trial. 

Conclusion 

For the foregoing reasons, CPH respectfully requests that this C01.nt bar Morgan Stanley 

fro111 presenting any evidence or argument conceming the wealth of the beneficiaries of any 

punitive damages award the jury might render and the purported hann that Morgan Stanley's 

stockholders would experience as a result of the sizeable punitive damages verdict. 

Dated: February 7, 2005 

Jerold S. Solovy 
Ronald L. Mamrnr 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One lBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 
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John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
Wesl Palm Beach, Florida 33402·3626 
(561) 686-6300 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
CASE NO: CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

MORGAN STANLEY & CO., INCORPORATED'S MOTION 
FOR ENTRY OF UNDISPUTED FACTS PURSUANT TO RULE 1.510 

Morgan Stanley & Co. Incorporated ("Morgan Stanley"), by and through its undersigned 

counsel, respectfully requests that the Court enter an Order pursuant to Fla. R. Civ. P. l .510(d) 

finding that certain facts "exist without substantial controversy" and further ordering that such 

facts shall be "deemed established" in all further proceedings in this matter. In support of this 

Motion, Morgan Stanley states: 

1. Pursuant to the Court's February 1, 2005 Order on Morgan Stanley's Motion for 

Summary Judgment, Morgan Stanley submits that the following five facts "exist without 

substantial controversy" and should be "deemed established": 

(i) CPR, a sophisticated investor, was aided by sophisticated advisors in the 
Sunbeam-Coleman transaction. 

(ii) CPR would not have proceeded with the Sunbeam-Coleman transaction had it 
known of the content of the comfort letters provided to Morgan Stanley by 
Sunbeam's auditors, Arthur Andersen. 

(iii) The information contained in the comfort letters merely restated information 
contained in the interim financial statements. 

(iv) CPH had a contractual right under the Merger Agreement to inspect Sunbeam's 
books and records, including its interim financial statements. 
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(v) CPH did not exercise its right to inspect Sunbeam's books and records, including 
the interim financial statements. 

2. Pursuant to Rule 1.510(d), the Court is obliged to make an order setting forth the 

facts that "exist without substantial controversy." As the authors' commentary to Rule 1.510 

states: "The entire rule is mandatory. . . . The order must specify the facts which are not 

controverted. Upon the trial the order is used to indicate the facts which are established and as to 

which no proof is necessary." Fla. R. Civ. P. 1.510 authors' cmt. (1967); see also Federal Ins. 

Co. v. Mercer, 237 So. 2d 243, 246 (Fla. 4th DCA 1970) ("Where the court in ruling on a motion 

for summary judgment enters an order specifying that certain material facts exist without 

substantial controversy . . .  the Florida Rules of Civil Procedure require that on trial of the action 

the facts so specified shall be deemed established and the trial shall be conducted accordingly.") 

WHEREFORE, Morgan Stanley requests that the Court enter an Order specifying that 

these five facts "exist without substantial controversy" pursuant to Rule 1.510( d) and providing 

such other and further relief as is just and proper. 
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Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley 
& Co. Incorporated 

3 

16div-010587



Jack Scarola 
SEARCY, DENNEY, SCAROLA, 
BARNHARDT & SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 
One IBM Plaza, Suite 400 
Chicago, IL 60611 

SERVICE LIST 

7 

16div-010588



COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MORGAN STANLEY'S OPPOSITION TO CPH'S MOTION IN LIMINE NO. 20 
TO EXCLUDE PORTIONS OF EXPERT WITNESS GEORGE FRITZ'S TESTIMONY 

Coleman (Parent) Holdings Inc. ("CPH") offers testimony from its expert William 

Horton that: (1) Coleman had no obligation to do its own due diligence before proceeding with 

the Sunbeam transaction; (2) Morgan Stanley had an obligation to do due diligence and to 

disclose information to its adversary across the table; and (3) that it would not be "usual and 

customary" for a company in Coleman's position to do due diligence on a transaction of this 

nature between the signing of the merger agreements and the closing of the deal. (Dec. 17, 2004 

Responsive Report of William N. Horton at 3 (Ex. 1).) 

CPH now seeks to preclude one of Morgan Stanley's experts, George Fritz, from 

rebutting these identical issues. CPH argues that Mr. Fritz is not qualified to opine on Coleman's 

due diligence. This argument, however, is based on distortions of Mr. Fritz's deposition 

testimony and irrelevant caselaw. In fact, Mr. Fritz has over forty years of experience on the 

topics set forth in his reports, including hands-on participation in "hundreds" of transactions that 

called for the performance of due diligence activities. (Jan. 19, 2005 Fritz Dep. at 44:21-45:16 

(Ex. 2).) Mr. Fritz is eminently qualified to offer expert opinions on these issues, and CPH's 

motion to exclude his testimony should be denied. 

16div-010589



In support of its position, Morgan Stanley states the following: 

ARGUMENT 

1. CPH advances three reasons why Mr. Fritz is supposedly unqualified to rebut its 

own expert's testimony regarding Coleman's due diligence obligations in connection with the 

merger transaction: (1) Fritz is an accountant, and only investment bankers are qualified to give 

opinions, regarding due diligence matters; (2) Fritz relies on his judgment and experience 

rather than any accounting rule or accounting literature - to support his position that Coleman 

should have requested more financial information regarding Sunbeam in response to the March 

19 press release; and (3) Fritz could not quickly identify the names of the numerous transactions 

he has worked on in the last forty years involving the sale of a company in exchange for shares 

of a public company. None of these objections hold water. 

2. First, CPH argues that Fritz is not qualified to opine about due diligence issues 

related to the merger transaction because he is an accountant and not an investment banker. 

(CPH MIL No. 20 at 1-3.) Fritz is a certified public accountant with more than 40 years of 

experience in public accounting. He spent most of his career at Coopers & Lybrand. He was a 

partner there for twenty-six years, and he was a national consulting partner in the firm's New 

York office when he retired in 1997. (Fritz Dep. at 32:11-34:10; Dec. 7, 2004 Expert Report of 

George P. Fritz Report at 2 (Ex. 3) ("Fritz Report").) Mr. Fritz also served on the Public 

Oversight Board and the Transition Oversight Staff, predecessor organizations to the Public 

Company Accounting Oversight Board. (Id. at 2-3.) 

3. In his career at Coopers & Lybrand, Mr. Fritz worked on "hundreds" of 

transactions that called for the performance of due diligence activities. (Fritz Dep. at 44:21-

45: 16.) In many of these transactions, Mr. Fritz was personally in charge of the due diligence 

activities. (Id.) In addition, Mr. Fritz provided in-firm consulting services to Coopers & 
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Lybrand's Financial Services Advisory Group on "countless acquisitions and disposals." (Id. at 

48: 13-23.) Mr. Fritz also oversaw the New York office's review of public offering documents, 

which are frequently part of an acquisition transaction, filed with the Securities and Exchange 

Commission. (See id. at 30: 10-31 :5.) 

4. During his career, Mr. Fritz also spent a great deal of time working on "poolings 

of interests," in which an acquisition occurs as the result of an exchange of shares. (See id. at 

220: 11-24.) Mr. Fritz testified that he is a "seasoned ... hand" in matters relating to public 

company acquisitions and mergers, including the due diligence activities that are conducted in 

connection with such transactions. (Id. at 216:19-23.) 

5. CPH's assertion that Mr. Fritz is not an investment banker is certainly no basis for 

disqualifying his opinions. As is evident from this very case, investment bankers are not the only 

people who work on acquisition transactions, nor are they solely responsible for due diligence 

activities. To the contrary, accountants such as Mr. Fritz play equally central roles, and they 

participate directly in due diligence as investment bankers do. In this transaction for example, 

Arthur Anderson reviewed the working papers of Coleman's auditor, Ernst & Young LLP. (MS 

109 at 11 (Ex. 4).) And Morgan Stanley's due diligence checklist for Coleman included a review 

of Coleman's interim financial statement. (See CPH Tr. 86 (Ex. 5).) 

6. Mr. Fritz has participated directly and indirectly in due diligence activities 

throughout his career. Mr. Fritz's experience in this regard renders him at least as qualified as 

CPH's expert to offer an opinion as to due diligence obligations related to the Sunbeam 

transaction. 

7. Second, CPH's motion makes two misleading statements about the substance of 

Mr. Fritz's deposition testimony: "Nor can Mr. Fritz identify a single matter in which he 
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participated, or even was aware of, involving due diligence that continued beyond the signing of 

a definitive merger agreement." and "[ n ]or can Fritz identify any transactions in which he 

participated in which the seller received stock in a public company buyer." (CPH MIL No. 20 at 

2.) 

8. CPH's statement that Mr. Fritz could not "identify a single matter in which he 

uarticipated, or even was aware of, involving due diligence that continued beyond the signing of 

a definitive merger agreement," grossly misstates the record. (Id.) CPH never asked Mr. Fritz 

this question. In fact, the portion of the transcript to which CPH refers concerns the very 

different question whether Mr. Fritz could specifically recall companies that conducted due 

diligence after signing a merger agreement and also "as a result of that due diligence . . .  

renegotiated a price or made changes." (Fritz Dep. at 233:13-14). 

9. Mr. Fritz's testimony was that he was aware of what CPH could have done if it 

had conducted due diligence after the signing of the merger agreement because "as having been 

around these, that's those are the normal things that occur, either pull the plug or redo the 

deal." (Fritz Dep. at 232:13-233:1.) He went on to testify that, "This is not something that I 

have seen from a distance. I mean, this is the - you know, my personal experience in dealing 

with clients." (Fritz Dep. at 232:7-10.) 

10. CPH's statement, "[n]or can Fritz identify any transactions in which he 

participated in which the seller received stock in a public company buyer" is equally misleading. 

(CPH MIL No. 20 at 2.) In fact, Mr. Fritz testified that he worked on "many" such transactions: 

Q: Can you identify any transaction that you were involved in in which a 
company took shares in exchange for the sale of its interest in its 
company, so took shares in the acquiring company? 

A: None will - I - I can't quickly give you a recital of - of instances, but 
there have been many, yes. 
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(Fritz Dep. at 216:25-217:7.) 

11. There is no Florida rule that requires an expert to have a perfect memory or to be 

able to give list the names or details of all prior transactions he worked on over a forty-year 

career off the top of his head. That Mr. Fritz may not be able to recite details of a particular 

transaction is material for cross-examination, but it provides no basis for excluding his 

testimony. 

12. From the hundreds of merger and acquisition transactions on which he has 

worked, including transactions similar to this one, Mr. Fritz knows who owes due diligence 

obligations to whom. In particular, from his lengthy career participating in such deals, Mr. Fritz 

knows that a seller does not rely on an underwriter's due diligence, but rather conducts its own 

due diligence. CPH' s efforts to exclude this testimony have no merit. 

13. Third, CPH's other transparent argument for disqualifying Mr. Fritz is that "Fritz 

has not cited to, and cannot provide citations to, any accounting or auditing literature to support 

his opinion as to what CPH should have done in investigating Sunbeam." (CPH MIL No. 20 at 

2.) CPH's position appears to be that accountants are only permitted to testify as experts if their 

opinions are derived directly from GAAP or auditing literature. This is not the case under 

Florida law. There is nothing in the Florida Evidence Code that says expert testimony in all 

instances must be predicated upon rules or literature. Indeed, the Florida Evidence Code Section 

90. 702 specifically states that an expert may be qualified by "knowledge, skill, expenence, 

training, or education." 

14. Mr. Fritz's involvement in hundreds of merger and acquisition transactions is a 

sufficient basis from which he could conclude that a seller should have taken some steps in 

response to the negative Sunbeam press release on financial statement matters - first quarter 
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sales -particularly if it also had reason to know (as CPH did) as of February 23, 1998, that 

Sunbeam's sales were slow in the first quarter of 1998, and that Sunbeam's business plan was, in 

the opinion of Jerry Levin, quite a stretch and probably not achievable. 

15. As Mr. Fritz's report makes clear, his opinion that CPH had reason to want to find 

out more about Sunbeam's financial condition is predicated directly on his expertise relating to 

"comfort letters" and the accounting standards governing them. (Fritz Report at 27-34.) Among 

other things, Fitz's opinion is that given CPH's familiarity with the comfort letter process, CPH 

should have known that it could have asked Andersen, Morgan Stanley, or Sunbeam for a copy 

of the Andersen comfort letter to Morgan Stanley as underwriter of debentures. 

16. The fact that Mr. Fritz cannot cite to an accounting rule governing due diligence 

is irrelevant to his qualification to opine on the subject. Indeed, if there were a black-letter rule 

governing every party's due diligence obligations on merger transactions like this one, expert 

testimony on the subject may not be necessary. 

17. Florida case law is replete with instances in which courts qualify experts based on 

their real-world experience. See, e.g., Mathieu v. Schnitzer, 559 So. 2d 1244, 1245 (Fla. 4th 

DCA 1990) ("To qualify as an expert in a given area, it must be shown that the witness has 

acquired special knowledge of the subject matter whether by study or through experience."). 

There simply is no legal support for CPH's position that Mr. Fritz should be disqualified because 

his opinion on financial due diligence is based on his personal experience with hundreds of 

merger transactions rather than a specific accounting rule or auditing literature. 

18. Lastly, the three cases on which CPH relies in support of its arguments are not 

relevant to the issues here. These cases concern experts that had no training or experience in the 

specific area in question. See Goodyear Tire & Rubber Co., Inc. v. Ross, 660 So. 2d 1109, 1111 
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(Fla. 4th DCA 1995) (declining to permit an expert on traffic control devices to testify regarding 

"portable rubber speed bumps," based on conclusion that the proffered expert had no knowledge 

of such speed bumps); Sea Fresh Frozen Prods., Inc. v. Abdin, 411 So. 2d 218, 219 (Fla. 5th 

DCA 1982) (marine chemist had no expertise in measuring the slipperiness of algae on a boat); 

Haendel v. Paterno, 388 So. 2d 235, 238 (Fla. 5th DCA 1980 (realtor and appraiser had no 

expertise in valuation of a closely held corporation). By contrast, Mr. Fritz's significant 

transactional work on mergers like those at issue here is more than sufficient to qualify him to 

opine on CPH' s due diligence obligations on :financial statement matters, and CPH offers no 

principled argument that would require his exclusion. 
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WHEREFORE Morgan Stanley respectfully requests that this Court deny CPH's motion 

seeking to limit the testimony of George P. Fritz. 
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• 

GEORGE P. FRITZ, JANUARY 19, 2005 

1 matters -- oh, approval of the executive committee 

2 compensation and all the -- a variety of, as I 

3 say, governance matters. 

4 Q. So the governance matters related to 

5 the governance of Coopers & Lybrand --

6 

7 

A. 

Q. 

That's correct. 

rather than corporate governance of 

8 your clients? 

9 

10 

A. 

Q. 

That's correct. 

Okay. You indicated you were the 

11 assigned SEC reviewing partner? 

12 

13 

14 mean? 

15 

A. 

Q . 

A. 

I was one of them, yes. 

What did that mean? What does that 

Our firm -- And I -- I believe our --

16 our policy was very consistent with most of the 

17 other firms -- required that any public offering, 

18 be it registered with the SEC or not, have an --

19 an incremental review by an -- an -- an assigned 

20 partner referred to as an SEC consulting partner 

21 or an SEC reviewer. That required special 

22 training. I had -- I had a four weeks of 

23 intensive training in -- in in the national 

24 office in 197 1 or so. And then there there 

25 were about -- oh, gosh -- 15 to 20 of us scattered 

ESQUIRE DEPOSITION SERVICES - CHICAGO 

312.782. 8087 800. 708.8087 FAX 312.704. 4950 
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• 

GEORGE P. FRITZ, JANUARY 19, 2005 

1 around the country. And every '33 Act filing 

2 Every public offering was required to have the 

3 documents reviewed by an SEC reviewing partner. 

4 And that review, of course, included a review of 

5 the underwriting agreement and the comfort letter. 

6 Q. When you refer to the documents in the 

7 public filing, would you review the -- the 

8 prospectus or the document by which the securities 

9 were being sold? 

10 A. Yes, it would be the entire 

11 registration statement which would include the 

12 The prospectus would have been Part One of the 

13 registration statement . 

14 Q. Would you also review the Coopers & 

15 Lybrand statements that were included within 

16 the - the registration statement? 

17 A. Yes, it was an incremental reading of 

18 those statements, primarily for compliance with 

19 SEC regulations as opposed to a -- an engagement 

20 or concurring partner review, but it was also --

21 it also frequently turned up other issues. It 

22 wasn't -- You weren't restricted to SEC 

23 compliance, obviously. 

24 Q. How long did you serve in that 

25 function? 

ESQUIRE DEPOSITION SERVICES - CHICAGO 
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1 A. 

GEORGE P. FRITZ, JANUARY 19, 2005 

I was -- I was named an SEC review 

2 partner in 1971 or '2. And I remained in that 

3 I remained an SEC reviewer for the rest of my 

4 career. 

5 And when I -- And when I was in the 

6 New York office, in the -- in -- in -- I was 

7 also -- I coordinated all the SEC reviews with the 

8 SEC reviewers in the New York Metro area, and I 

9 would be the one that anybody would come to if 

10 they had a question about comfort letters. 

11 Q. Approximately how many SEC reviewers 

12 were there at Coopers & Lybrand? Let's say in the 

13 nineties . 

14 A. Yeah. Fifteen or twenty, maybe. You 

15 know, it would -- it varied from time to time, 

16 but --

17 Q. You also indicated that you were an 

18 engagement partner. 

19 

20 

A. 

Q. 

Yes, sir. 

Does that mean that you were the 

21 person responsible for Coopers & Lybrand's 

22 representation of a particular client? 

2 3  A. It it meant that I was the partner 

24 responsible for the audits of those clients. 

25 Q. What clients were you the engagement 

ESQUIRE DEPOSITION SERVICES - CHICAGO 

312.782.8087 800.708.8087 FAX 312.704.4950 
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GEORGE P. FRITZ, JANUARY 19, 2005 

1 partner for? Do you remember? 

2 A. Oh, sure. I remember -- I can't 

3 remember them all, but 

4 

5 

6 

Q. First, approximately how many are we 

7 

8 

9 

talking 

Coopers? 

about? 

MR. WEBSTER: 

MR. BRODY: 

THE WITNESS: 

Throughout his career 

Yes. 

Well, the first twenty 

10 years when I was in Louisville, I -- a dozen, 

11 twenty. 

at 

12 When I came to New York, I -- I was in a 

13 national role where I had no direct engagement 

14 partner responsibilities. I went to Stamford 

15 where I was the managing partner and I couldn't 

16 have any engagement partner responsibilities as 

17 managing partner. 

18 And then I was brought back into New 

19 York to -- to assume the responsibility for the 

20 audits of Philip Morris companies, worldwide 

21 responsibility for Philip Morris and another 

22 company called Viacom. I was also still 

23 functioning as a national consultant in that time 

24 in -- in 

25 office. 

in the SEC reviews in the New York 
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When I completed my seven-year time on 

2 Philip Morris, I went on as consulting partner on 

3 that engagement and others, but I -- Then I went 

4 on full time as a national consultant after that. 

5 So the first 20 years of my career, very 

6 heavy engagement partner experience. The last 

7 half of my career, it was very intense, but it was 

8 limited to a couple of major -- very major 

9 clients. Philip Morris was virtually a full-time 

10 job. 

11 BY MR. BRODY: 

12 Q. Then you said you -- after you 

13 finished the Philip Morris engagement partner 

14 responsibility, you were a national consulting 

15 partner? 

16 

17 

18 

A. 

Q. 
A. 

Again, yes. 

What does that mean? 

Accounting firms have assigned 

19 partners whose duty it is to resolve accounting 

20 and auditing issues and just to be available, 

21 also, to discuss the application of accounting and 

22 auditing standards with -- with the engagement 

23 personnel in the field. Their primary obligation, 

24 however, is to resolve accounting, auditing, and 

25 SEC issues as they -- They are the last line of 
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1 opinion of a lawyer. 

2 Q. Okay. I n  your report, you refer to, 

3 for example, Rule 14 4 offerings. You're familiar 

4 with the concept or the idea of a Rule 144 

5 offering? 

€ 

7 

A. 

Q. 

I am. 

Do you have any expertise -- Well, 

8 withdraw that. 

9 Do you intend to testify as an expert 

10 on the duties of parties in a Rule 14 4 offering? 

11 A. I don't intend to -- I 'm not an expert 

12 in in what those duties are beyond the 

13 accounting and auditing aspects . 

14 Q. Okay. And I think this is obvious 

15 from your resume, sir, but you've not worked as an 

16 investment banker; is that correct? 

17 

18 

A. 

Q. 

No, sir. 

And so you do -- not purport to have 

19 expertise as an investment banker? 

20 
21 

A. 

Q. 

I 'm not an investment banker, no. 

I n  your accounting responsibilities, 

22 as an accountant, did you work on transactions in 

23 which a publicly held company was sold to another 

24 publicly held company? 

25 A . Yes. 
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Q. How many? 1 

2 A. Well, I worked on, perhaps, hundreds 

3 of these transactions in one capacity or another, 

4 but it may have been as simple as a -- a 

5 consultation with respect to structure or 

6 something like that, at one extreme; and to the 

7 other extreme, where I was actually in charge of 

8 the accounting or a large part -- portions of the 

9 due diligence efforts in connection with the 

10 acquisition of another public company. 

11 So it ran -- It would run the gamut 

12 from my clients making or selling businesses to 

13 in addition to that, being in charge of �- of --

14 more actively in charge of due diligence 

15 activities, or at the other end, review -- just 

16 reviewing the SEC filings or consulting. 

17 Q. Well, let's focus on one aspect that 

18 you just described that -- described there, and 

19 that is the issue of accounting due diligence. 

20 What do you mean by "accounting due diligence"? 

21 A. Well, principally, what I mean by it, 

22 because it's -- it's it's difficult to say 

23 where any one aspect of due diligence stops and 

24 start. They all overlap. You don't do anything 
-

25 in a vacuum in due diligence. But if we had to --
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1 there -- there may have been some, but I just 

2 don't remember them. 

3 Q. Okay. But aside from that 

4 qualification which I 'll return to, do you 

5 remember ever being active in due diligence in any 

6 of those transactions in which one of your clients 

7 sold a subsidiary to another company? 

8 A. I guess we could debate what "active" 

9 means, but I certainly had consultation on --

10 on -- in those instances. I might not have been 

11 part of the due diligence team, if -- if that's 

12 what you're getting at. 

13 Q. Do you remember any issues on which 

14 you were consulted about due diligence in one of 

15 those transactions in which a client of yours sold 

16 a subsidiary to another company? 

17 A. Well, now that I sit here, I do also 

18 recall that I spent a lot of time consulting with 

19 our -- our -- what's called Financial Advisory 

20 Services Group. That included the full-time M&A 

21 or Mergers and Acquisitions personnel. I had 

22 numerous consultations with them on countless 

23 acquisitions and disposals. 

24 But I -- I had -- had a practice of 

25 you know, get -- get rid of that, get done with 
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A. Okay. 1 

2 Q. Is there a -- a -- a guidance from 

3 your accounting profession, either a professional 

4 standard or a policy or a pronouncement of a 

5 professional firm you're involved with or have 

6 been involved with that supports your opinion that 

7 in this circumstance someone like Coleman wouid 

8 have continued due diligence? 

9 A. Oh, I think I understand your question 

10 now. Are you - are you asking me if there's any 

11 specific accounting or auditing standard that 

12 discusses this or 

13 

14 
Q. 
A. 

We'll start with that. 

Well, this -- I'm speaking in 

15 my experience at 4 5  years as an auditor and 

from 

16 significant involvement with political -- I mean, 

17 not political. Excuse me. It's getting late. 

18 

19 

MR. WEBSTER: You're in Washington. 

THE WITNESS: public -- public 

20 companies, and -- and -- you know, I -- I have 

21 a -- I'm not -- I don't purport to be a seasoned 

22 public company executive, but I am a seasoned 

23 public company hand in -- in the processes. 

24 BY MR. BRODY: 
--�·� ------- - - -�---�-' 

25 Q. Can you identify any transaction that 
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1 you were involved in in which a company took 

2 shares in exchange for the sale of its interest in 

3 its company, so took shares in the acquiring 

4 company? 

5 

6 
7 

8 

9 
10 

11 

12 
13 

14 
15 

16 
17 

18 
19 

20 
21 

22 

23 

24 

A. None will -- I -- I can't quickly give 

you a recital of -- of instances, but there have 

been many, yes. 

Q. Can you -- Have you ever given any 

speeches or written any articles about that topic? 

A. About that specific topic? 

Q. Yeah, about the due diligence that a 

company taking shares in a transaction of this 

type and the due diligence that it would do. 

A. No. 

Q. You talk about the incentive of a 
. 

company doing -- to -- to do due diligence where 

they're taking shares. Does it matter in your 

opinion if they're taking shares in a publicly 

held company? 

A. It  depends on the -- the size of the 

resulting ownership interest and the marketability 

of the shares. You know, again, if -- if a 

company sells a small business to a large public 

company, and it receives shares equal to 1/100 of 
� - ---- --- --- --- __________ ,_ --

1 percent of the float, then it's impracticable to 
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1 another with many dozens of poolings of interests. 

2 Well, one that quickly comes to mind 

3 were some of the AT&T poolings when they acquired 

4 
5 

6 

7 

8 

9 

10 
11 

12 
13 

14 
15 
16 
17 

18 

19 

20 
21 

22 

23 

24 

25 

the telecom company on the West Coast. I've 

forgotten the name of it now. That was a famous 

pooling case, but any number of -- Before poolings 

became outlawed, as an accounting consequence --

concept -- tax-free mergers and -- and poolings of 

interests were quite -- quite commonplace, and --

and -- particularly among our clientele. 

Q. How would one of these poolings of 

interests work? 

A. Well, a pooling of interest -- A 

pooling of interest -- A pooling -- Excuse me. A 

pooling of interests is an accounting concept, and 

it's contrasted to the -- to the accounting 

concept of a purchase. And it simply means that 

an acquisition that occurs as a result of an 

exchange of shares, if it met the very 

form-oriented rigors of the accounting standard, 

could be accounted for without a write-up of asset 

values. It would be re -- Everything would be 

recorded at historical amounts. The two companies 

would be brought together. 
--

And -- and the major advantage that 
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1 A. So if they -- if they -- if they 

2 obtained further information and it were negative, 

3 what - what could they do? 

4 

5 
Q. 
A. 

Yes. 

Well, I think they -- As I say, they 

6 cou.ld1 like -- I guess there are other things they 

7 could do. They -- Other than renegot�ating the 

8 price and pulling the plug on the deal, they could 

9 insist on operations changes at some and --

10 and -- and I presume that there's a virtually 

11 an endless litany of suggestions or demands that 

12 they could otherwise make. 

13 Q. Is there anything in your background 

14 or experience as an accounting on -- as an 

15 accountant or an auditor that supports your view 

16 of what CPH could have done had it conducted 

17 additional due diligence between the date of the 

18 definitive agreement and the merger? 

19 A. I s  there anything in my background or 

20 experience that --

21 Q. Is there something that, by -- by 

22 nature of you being an expert accountant and 

2 3  auditor, informs that -- that opinion? 

24 A. Well, I -- as -- as having been around 

25 these, that's -- those are the normal things that 
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1 occur, either pull the plug or redo the deal. 

2 Q. So your your opinion is just based 

3 on your observation in the business world? 

4 MR. WEBSTER: Objection. Misstates 

5 the record. 

6 THE WITNESS: No. I'm -- I'm not -- I 

7 mean, I 'm not a -- This is not soTu�thing that I 've 

8 

9 
10 

11 
12 

13 

14 

15 

16 
17 

18 

19 

20 

seen from a distance. I mean, this is the -- you 

know, my personal experience in dealing with 

clients. 

MR. BRODY: Okay. 

BY MR. BRODY: 

Q. I n  your personal experience, do you 

know of any instance in which a company that is 

selling its business to another company in 

exchange for stock has continued due diligence, 

and as a result of that due diligence, done any of 

these things, such as renegotiated a price or made 

changes? 

A. Once again, you're calling on my frail 

21 memory. I I -- I -- I believe that those 

22 occurred, but I 'm not going to be able to give you 

23 spite speci -- cite -- Excuse me -- cite 

24 specifics. 

25 Q . Okay. 
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COLEMAN. (PARENT). HOLDINGS, INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL 
CIRCUIT IN AND FOR PALM 
BEACH COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

EXPERT REPORT OF GEORGE P. FRITZ 

I. Purpose. of This Report 

The purpose of this report is to express my opinion as to the several ways by which 

Coleman (Parent) Holdings Inc. ("CPH'') could have obtained, prior to the sale of its 

interest in The Coleman Company, Inc. ("Coleman") to Sunbeam Corporation 

("Sunbeam"), information relating to first quarter 1998 sales and earnings of Sunbeam. In 

two letters issued on March 19 and March 25, 1998,1 Arthur Andersen LLP ("Andersen"), 

then the independent auditors of Sunbeam, informed Morgan Stanley & Co. Incorporated 

(''Morgan Stanley') that Sunb.eam's sales and earnings for specified periods in the first 

quarter of 1998 had declined from the corresponding periods in 1997. Those two letters are 

commonly referred to as "comfort letters." 

I will address whether CPH should have known (i) that the Andersen comfort letters 

existed and (ii) that the letters would have addressed declines, if any, in interim sales and 

earnings. I will discuss whether authoritative auditing standards in the United States would 

1 See March 19, 1998 Letter from Arthur Andersen LLP to Morgan Stanley, MS 9 ("March 19 Andersen 
Comfort Letter"); March 25, 1998 Letter from Arthur Andersen LLP to Morgan Stanley, MS IO ("March 25 
Andersen Comfort Letter"). 
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have permitted Andersen to furnish the same or similar letters to CPH, had CPH requested 

them. Fin3.lly, I will review how CPH otherwise could have obtained the interim Sunbeam 

information. 

My opinion, summarized in Section N herein,,_!s based on the facts and data in 

Section V and the detailed analyses in Sections VI and VII. My qualifications and the 

terms of my engagement are outlined in Section TI. 

II. Information About Expert 

A. Qualifications 

I am a founding member and managing director of Accounting & Auditing 

Consultants LLC ("A2C"), a specialized consulting firm formed in early 2004. The 

members of A2C are former partners of the "Big 4" accounting finns with a broad cross

section of professional experiences. 

I have been a certified public accountant ("CPA") in New York, Connecticut, and 

Kentucky. In June 1959, I began my career in the public accounting profession after 

graduating magna cum laude. from Xavier University, Cincinnati. In 1961, I became a 

CPA. I spent my entire career with Coopers & Lybrand L.L.P. ("C&L"), beginning with a 

· regional finn that merged with C&L in 1970. I was admitted as a partner in 1971 and 

retired in 1997, although I continued until early 1999 as a full-time consultant to C&L and 

PricewaterhouseCoopers LLP (''PwC," the firm that was formed as the result of the 1998 

merger of C&L and Price Waterhouse LLP). 

Since my retirement from C&I./PwC, I have remained active in service to the 

public accounting profession. In 1999, I joined the staff of the Panel on Audit 

Effectiveness (''Panel"), commissioned by the Public Oversight Board {''POB"), a private 
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sector body that, until May 1 ,  2002, oversaw the accounting profession's self-regulatory 

process. The Securities and Exchange Commission ("SEC'') had asked the POB to form 

the Panel and charged it with the responsibility to review and evaluate how audits of public 

companies are performed. After the Panel issued its report in 2000,2 I served as a 

consultant to the PO:B, assisting in its ov.ersight of the Auditing Standards .. Board of the 
American Institute of Certified Public Accountants '"'AICP A:'). Later, I joined the 
Transition Oversight Staff, which was the successor organization to the POB until the 

Public Company Accounting Oversight Board ("PCAOB") was organized pursuant to the 

Sarbanes-Oxley Act of 2002. I participated in the Transition Oversight Staffs study in 

2002 of the independence quality control systems of the four largest audit firms. 3 

Currently, I am a member of several committees and task forces of the AICP A, 

including the Auditing Standards Board ("ASB"), the Audit Issues Task Force, and the 

Antifraud Programs and Controls Task Force. The ASB has nineteen members, only 

fifteen of whom are current audit practitioners. I am one of the "public interest" 

representatives on the ASB. The ASB promulgates generally accepted auditing standards 

("GAAS"), which are the authoritative standards for the conduct of financial statement 

audits in the United States. (The PCAOB recently assumed authority for the issuance of 

standards for the audits of public companies, while the ASB continues to set standards for 

the audits of all other entities.) 

My service to the AICP A before retirement from PwC had been substantial. For the 

five years prior to 1997 I was a member of the Accounting Standards Executive Committee 

2 See Aug. 31, 2000 Report, "The Panel on Audit Effectiveness Report and Recommendations," available at 
http:/ /www.pobauditpanel.org/index.html. 

3 See Dec. 19, 2002 Report, "Transition Oversight Staff's Report on the Independence Quality Control 
Systems of the Four Reviewed Firms," available at http://www.oversightstaff.org/reports.htm. 
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("AcSEC''), the senior technical accounting body of AICP A. I chaired several AcSEC task 

forces, including task forces on software revenue recognition, reorganizations, and 

consolidations. 

Since retirement, I have spoken on accounting and auditing standards and 

regulation of the profession. I have been a speaker at the AICPA's annual SEC Conference 

in Washington; the International Symposium r n Audit Research in Singapore; .and on the 
0 

AICPA's webcast on the use of forensic procedures in auditing financial statements. 

My practical experience in the field of auditing is extensive. My audit engagement 

responsibilities at C&L included some of C&L' s most important multinational clients. 

Also, for many years I was a member of a small group of national consulting partners who 

were responsible for the resolution of auditing and accounting issues for all of C&L's 

clients. As a national consulting partner, I also helped develop internal training programs 

and firm policies on various issues, including the issuance of"comfort letters." 

I have never been retained or testified as an expert in connection with any litigation. 

There are references to securities laws in this report. I do not purport to be an expert in the 

securities laws or any other legal matters. Auditors of public companies, however, must 

have an awareness of the securities laws as they relate to financial statements and the 

auditor's role in the capital raising process. Auditing standards also contain several 

references to relevant sections of the federal securities laws. Any references to the 

securities laws in this report are based solely upon my understanding of these matters as an 

experienced auditor of public companies. My curriculum vitae is attached as Exhibit A. 
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B. Terms of Engagement 

My engagement as an expert in accounting and auditing is pursuant to a letter of 

engagement among Kirkland & Ellis LLP (attorneys for Morgan Stanley), Morgan Stanley, 

and me (as a mana�g �ector of A2C). My compensation is not dependent on the 

outcome of any litigatioJJ. -My current compensation is at the rate of $450 per hour, plus 

out-of-pocket costs. 

ill. Documents Reviewed 

In preparing this report and the opinion expressed herein, I reviewed documents that 

Morgan Stanley provided me as well as others that I requested from Morgan Stanley. 

Morgan Stanley provided me access fo all documents that I requested. A complete list of 

such documents is attached as Exhibit D. Those documents and materials fall generally 

into these categories: 

1. The CPH complaint against Morgan Stanley and Morgan Stanley's answer 

thereto. 

2. Agreements related to Sunbeam's acquisition of Coleman, including 

• Agreement dated February 27, 1998, pursuant to which Sunbeam would 

purchase CPH's controlling interest in Coleman4 (the "first step'' of the 

merger); 

• Agreement dated February 27, 1998, whereby Sunbeam would acquire 

the remaining public minority interest in Coleman5 (the "second step" of 

the merger); 

4 See Feb. 27, 1998 Agreement and Plan of Merger Among Sunbeam Corporation, Laser Acquisition Corp., 
CLN Holdings Inc. and Coleman (Parent) Holdings, Inc. ( .. Merger Agreement"), MS 93. 

s See Feb. 27, 1998 Agreement and Plan ofMerger Among Sunbeam Corporation, Camper Acquisition Corp. 
and The Coleman Company, Inc. ("Company Merger Agreement"), MS 1 17. 
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• Sunbeam's agreement dated as of March 29, 1998 to register with the 

Securities and Exchange Commission ("SEC") its shares issued to 

Coleman in the first step;6 and 

• Coleman's information statement dated December 6, 1999 (combined 

with a Sunbeam prospectus) sent to Col_eman minority interest 

shareholders as part r:fthe second step of the merger.7 

3. Documents related to Sunbeam's sale of debentures in March 1998, including 

• Offering memorandum (dated March 19, 1998);8 

• Morgan Stanley agreement to initially purchase the debentures (similar 

to an underwriting agreement) (dated March 19, 1998);9 

• Comfort letters issued to Morgan Stanley by Andersen (dated March 19 

and 25, 1998);10 

• Comfort letters issued to Morgan Stanley by Coleman's auditors (dated 

March 20 and 25, 1998);11 and 

• Representation letters furnished by Sunbeam to Andersen in response to 

Andersen's comfort letter inquiries.12 

6 See March 29, 1998 Registration Rights Agreement, MS 278. 

7 See Dec. 6, 1999 Notice of Merger and Appraisal Rights and Information Statement, Sunbeam Corporation 
Prospectus, MS 279. 

8 See March 19, 1998 Offering Mem., MS 1 66. 

9 See March 19, 1998 Purchase Agreement, MS 242. 

10 See March 19 Andersen Comfort Letter, MS 9; March 25 Andersen Comfort Letter, MS 10. 
11 See March 20, 1998 Letter from Ernst & Young LLP to CLN Holdings, Inc. and Morgan Stanley, MS 243 
("'March 20 E&Y Comfort Letter"); March 25, 1998 Letter from Ernst & Young LLP to CLN Holdings, Inc. 
and Morgan Stanley, MS 0000462-464 ("March 25 E&Y Comfort Letter"). 
12 See March 1 6, 1998 Letter from Sunbeam Corp. to Arthur Andersen LLP, CPH 120 (''March 16 Sunbeam 
Representation Letter"); March 23, 1998 Letter from Sunbeam Corp. to Arthur Andersen LLP, CPH 124 
{''March 23 Sunbeam Representation Letter"). 
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4. Sunbeam's periodic SEC filings, including its 

• 1997 Annual Report on Form 10-K (dated March 6, 1998);13 

• Quarterly Report on Form 10-Q for the first quarter of 1998 (dated May 

15, 1998); and 

• Amended Quarterly Report on Form 10-Q/A for the first quarter 1998.14 

5. Sunbeam press release!". related to the first quarter 1998.15 

In addition, I have reviewed professional auditing literature to the extent that I 

considered necessary and relevant, and have cited certain of that literature in this report. 

Exhibit C contains a list of cited Statements on Auditing Standards issued by the ASB and 

effective in 1998, the related AICPA codification references, and certain superseded 

authoritative documents mentioned for historical perspective. 

IV. Opinion 

My opinion is summarized below, and is based on the facts and data in Section V 

and the detailed analyses set forth in Sections VI and VII of this report. 

In my opinion, prior to March 30, 1998 (the date on which Sunbeam acquired 

CPH's interest in Coleman), CPH had both the contractual right and multiple avenues of 

access to obtain Sunbeam's interim first quarter financial data, including access to the 

· Andersen comfort letters. The merger agreement between CPH and Sunbeam provided 

both Sunbeam and CPH with reasonable access to the other party's books, records, and 

personnel and to the other party's financial advisers, legal counsel, accountants, 

13 See Sunbeam Form 10-K for the Fiscal Year Ended December 28, 1997 (dated March 6, 1998). MS 12. 

14 See Sunbeam Amended Quarterly Report on Form 10-Q/ A for the First Quarter 1998 (dated Nov. 25, 
1998), MS 282. 

15 See March 19, 1998 Press Release, MS 39; April 3, 1998 Press Release, MS 58; May 11, 1998 Press 
Release, MS 115. 
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consultants, and other representatives.16 In addition, Sunbeam was required to notify 

Coleman in the event of any material adverse changes to its :financial performance, and 

CPH owed a corresponding contractual duty to Sunbeam.17 Thus, CPH had the right to 

speak with anyone at Andersen or Sunbeam about Sunbeam's accounting policies and 

practices, and also about Sunbeam's 1998 interim first quarter financial data. 

Accordingly, at any tiir.e prior to the sale, CPH could have requested that Sunbeam 

provide: 

• Copies of the Andersen comfort letters issued to Morgan Stanley.18 (The merger 

agreement gave CPH the right later to obtain similar comfort letters pursuant to CPH' s 

registration rights19); 

• Copies of the representation letter(s) Sunbeam furnished to Andersen, which were the 

source of much of the interim disclosures information contained in the Andersen 

comfort letters;20 

• A comfort letter (or an equivalent letter) from Andersen addressed to CPH as an "other 

requesting party,"21 covering the same matters as in the comfort letters to Morgan 

Stanley; or 

• Pursuant to its contractual rights of access, any interim :financial statements or other 

interim :financial data for the first quarter of 1998. 

16 See Merger Agreement§ 6.7, MS 93. 

17 See id. § 6.8. 

1 8 See March 19 Andersen Comfort Letter, MS 9; March 25 Andersen Comfort Letter, MS 10. 

19 See March 29, 1998 Registration Rights Agreement, § 2.4(12), MS 278. 

20 See March 16 Sunbeam Representation Letter, CPH 120; March 23 Sunbeam Representation Letter, CPH 
124. 

21 "Other requesting party" is discussed in Section VI.F, infra, of this report under "SAS 72: Comfort Letters 
Available to Other Requesting Parties." 
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Any such request for copies of Sunbeam letters of representation to Andersen 

would have been reasonable because Coleman's auditors, Ernst & Young ("E& Y"), issued 

contemporaneous comfort letters to Morgan Stanley, and Coleman (or its parent company) 

furnished similar representations about interim .financial data to E& Y. 22 In addition to 

seeking copies ofcomfort or .. �resentation letters, CPH could have asked Sunbeam to 

allow Andersen or Cok..nan's auditors to perform specified procedures to seek to identify 

sales or earnings declines at Sunbeam.23 

The authoritative standards that guide auditors in these areas (i.e., GAAS) would 

have allowed Andersen to issue comfort or equivalent letters to CPH that would have 

identified the interim sales and earnings declines. Among other things, those standards 

specifically provide for the issuance of comfort letters to buyers and sellers in acquisitions 

where there is an exchange of shares,24 as occurred in the Sunbeam/CPH transaction. 

V. Facts and Data Relied Upon 

The following is a summary of transactions and events from Sunbeam's first quarter 

of 1998 that are relevant to my opinion. A chronology of events cited herein is 

summarized in Exhibit B. 

On February 27, 1998, Sunbeam agreed to acquire Coleman.25 CPH indirectly 

owned over 80% of Coleman, and the balance was owned by public shareholders. The 

acquisition was to be accomplished in two steps, the first of which was the purchase on 

22 See March 20 E& Y Comfort Letter, MS 243. 

23 As would have been permitted by the relevant standard then in effect, viz., Statement on Auditing Standards 
No. 75, Engagements to Apply Agreed-Upon Procedures to Specified Elements, Accounts, or Items of a 
Financial Statement ("SAS 75"). 

24 See AlCP A Codification of Auditing Standards, AU§ 634.05, Letters for Un derwriters and Certain Other 
Requesting Parties. 

25 See Merger Agreement, MS 93; Company Merger Agreement, MS 1 17. 
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March 30, 1 998, ofCPH's 80% interest in Coleman for approximately $ 1 60 million cash 

and 14. 1  million shares of Sunbeam common stock. The second step - the acquisition of 

the public minority interest in Coleman - was delayed, but was completed in January 

2000, when Sunbeam issued to the Coleman shareholders cash, common stock, and, 

. pursuant to a court-approved litigation settlement, warrants to purchase shares of Sunbeam 

common stock. 

Coleman was one of three companies that Sunbeam contracted to acquire in 

February 1 998. The other two acquisitions, which were completed in April 1 998, were all

cash transactions. 

In March 1 998, Sunbeam initiated a financing plan that would provide it over $2 

billion to (a) repay the indebtedness of the three companies about to be acquired 

(approximately $ 1 .5 billion, of which approximately $ 1 . 1  billion went to repay 

indebtedness of Coleman and its parent companies), (b) repay its own indebtedness 

(approximately $202 million), and ( c) pay the cash necessary for the acquisitions 

(approximately $500 million, of which approximately $261 million related to the Coleman 

acquisition). 26 

Sunbeam's financing sources were a new $ 1 .7 billion credit facility (comprising 

term loans of up to $ 1 .3 billion and a revolving credit facility of $400 million) and a private 

placement on March 25, 1998, of $2 billion (face value) of zero coupon convertible 

debentures with net proceeds of approximately $750 million. A Morgan Stanley affiliate 

(Morgan Stanley Senior Funding, Inc.) provided $680 million in loans to Sunbeam under 

26 See March 19, 1998 Offering Mem. at 23, MS 166. The $261 million included cash-out of options. 
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the $1 .7 billion credit facility, and Morgan Stanley initially purchased all the debentures 

and resold them to qualified institutional buyers pursuant to a Rule 144A offering.27 

The offering memorandum for the debentures, dated March 19, 1998,28 included the 

1995, 1996, and 1997 audited financial statements of Sunbeam and each of the companies 

to be acquired,29 and pro forma �a:D.cial data of Sunbeam setting forth the estimated 

effects of the ? ;;quisitions and the new :financings. Although the debenture offering was 

exempt from registration with the SEC under Rule 144A, these financial statement 

presentations were substantially the same as those that would have been required in a 

registration statement filed with the SEC for the sale of securities. 

Morgan Stanley conditioned its purchase of the debentures on the receipt of 

"comfort letters" from the auditors of Sunbeam and of each of the three companies to be 

acquired. Specifically, Morgan Stanley required that comfort letters be provided both on 

the date that the offering was launched (March 19, 1998) and on the closing date (March 

25, 1998).30 

Andersen's March 19, 1998, conlfort letter set forth the amounts of sales and net 

income (loss) for January of 1998 and 1997, indicating that the 1998 amounts had declined 

27 The SEC promulgated Rule 144A to permit .certain companies to raise funds from sophisticated 
institutional investors without registering with the SEC. The disclosure requirements for 144A offerings are 
more relaxed than those for registered offerings. However, in a 1 44A offering the issuer may promise to 
register the securities shortly after issuance to enable the buyers to resell the securities in the public markets, 
and the private placement memorandum often forms the basis of the subsequent registration statement. In 
those instances, the issuer generally strives to make the disclosures in the private placement memorandum 
substantially equivalent to those in a registration statement filed under the Securities Act of 1933. Sunbeam 
granted registration rights to the purchasers of the debentures. See id. at 62-63. 

28 See March 19, 1998 Offering Mem., MS 166. 

29 The :financial statements for Coleman in the offering memorandum were the consolidated statements of 
CLN Holdings Inc., a CPH subsidiary. CLN Holdings Inc. was a holding company and the indirect owner of 
the 82% interest in Coleman, the operating company. Coleman's statements were consolidated in the 
statements of CLN Holdings Inc. For ease of reference herein, the financial statements of CLN Holdings Inc. 
in the offering memorandum are referred to as the statements of Coleman. See id. at F-27 to F-54. 

30 See March 19, 1998 Purchase Agreement at 10-1 1 ,  MS 242. 
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from 1997. That letter also stated that, although Sunbeam had not provided Andersen with 

any February 1 998 :financial statements, management had "provided net sales from 

December 29, 1997 through March 1,  1998, which were $72,01 8,000 as compared to 

$143,499,000 for the corresponding period of the preceding year."3 1  Andersen indicated 

(without quantification) that the declines in sales and earnings continued through March 16, 

.the rut.,offnate of the letter,. and that the sales declines were "primarily due to the 
Company's new early-buy program for outdoor grills which accelerated outdoor grill sales 

into the fourth quarter of fiscal 1997" as well as "a non-recurring sale in January 1 997 of 

discontinued stock keeping units and excess and obsolete inventory in connection with the 

Company's November 1996 restructuring."32 Andersen noted that the decrease in net 

income was due primarily to the "sales decrease and a first quarter compensation charge 

from restricted stock issued in connection with new employment agreements for key 

officers. "33 

Andersen's March 25, 1998 comfort letter (the ''bring-down letter")34 reaffirmed 

and updated the information in the March 19  letter. The updated information included net 

sales and net income (loss) information for the first two months of 1998 and 1997. The 

March 25, 1998 letter again indicated that 1998 amounts had decreased from the prior year, 

and stated that the net loss for the first two months of 1998 of $41 .2 million included "a 

3 1  See March 19 Andersen Comfort Letter at 5, MS 9. Sunbeam had used a 52/53-week fiscal year-end close 
ending on the Sunday nearest December 31 .  Although Sunbeam continued to use a fiscal close for its January 
and February 1998 internal :financial statements (five weeks from December 29, 1997 through February 1,  
1998 for the fiscal month of January, and four weeks from February 2, 1998 through March 1, 1 998 for fiscal 
February 1998), at the end of the first quarter 1998 Sunbeam adopted a calendar year- and quarter-end close. 
For ease of reference herein, references to Sunbeam's fiscal months of January and February are simply 
"January" and ''February." 

32 See id. at 4. 

33 See id. 

34 See March 25 Andersen Comfort Letter, MS 10. 
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compensation charge of approximately $30.2 million recorded in February 1 998 from 

restricted stock issued in connection with new employment agreements with key 

officers. "35 

Sales and earnings amounts cited in Andersen's letters included the following: 

January. and February 

(000�.) JanuarJ!. 1997 

Net sales $72,945 

Net income (loss) 4,786 
-

JanuarJ!. l 99i36 

$28,984 

(9,5 10) 

1997 

$ 143,499 

9,765 

199s31 

$72, 018  

(41,190) 

On March 19, 1998, Sunbeam issued a press release (which was disclosed as a 

''Recent Announcement" in the offering memorandum for the debentures). 38 The press 

release stated that "it is possible that [Sunbeam's] net sales for the first quarter of 1998 may 

be lower than the range ofWallStreet analysts' estimates for $285 million to $295 million, 

but net sales are expected to exceed 1997 first quarter net sales of$253.4 million."39 

On April 3, 1998, Sunbeam disclosed that its first quarter 1998 sales were expected 

to be approximately 5% less than comparable 1997 levels and that it expected to report a 

loss for the first quarter.40 Sunbeam released its first quarter results on May 1 1, 1998.41 In 

35 See id. at 2. 

36 See March 19 Andersen Comfort Letter, MS 9.  

37  See March 25 Andersen Comfort Letter, MS 10. 

38 See March 19, 1998 Press Release, MS 39; March 19, 1998 Offering Meni. at 8, MS 166. 

39 See March 19, 1998 Press Release, MS 39. 

40 See April 3, 1998 Press Release, MS 58. 

41 See May 1 1, 1998 Press Release, MS 1 15. 
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November 1 998 Sunbeam issued restated financial statements from the fourth quarter 1996 

through the first quarter of 1998.42 The first quarter amounts (in millions of dollars) were: 

Net sales Net income (loss) 

First
_ 
quarter 1998: 

Range of Wall Street analysts' estimates* $285 - $295 

As originally reported $244.3 $(44.6) 

As restated $247.6 $(54.1) 

First quarter 1997: 

As originally reported $253.4 $ 6.8 

As restated $252.5 $(4.7) 

*As indicated by Sunbeam in its March 19, 1998 press release, MS 39. 

VI. Comfort Letters. and Related Authoritative Professional Standards 

The following is a discussion of authoritative professional standards that are 

relevant to this report. 

A. Generally Accepted Auditing Standards 

Generally accepted auditing standards are the authoritative pronouncements that 

guide auditors in the United States in conducting audits of financial statements and related 

services, such as the issuance of comfort letters. These standards are issued by the 

AICP A's Auditing Standards Board in the form of Statements on Auditing Standards 

("SASs'), and codified by the AICP A in a reference volume. The codification organizes 

. the SASs according to AU (i.e., auditing) topics called AU Sections. For example, the 

standard relating to comfort letters (Statement on Auditing Standards No. 72, Letters for 

42 The restated first quarter amounts appear in Sunbeam's amended quarterly report on Form 10-Q/A filed 
with the SEC on November 25, 1998. See MS 282. 
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Underwriters and Certain Other Requesting Parties ("SAS 72'")) is included in the 

AICPA's codification under AU Section 634 and referred to as AU § 634. AU § 634 also 

includes two subsequent amendments to SAS 72.43 AU § 634 in its current version was in 

effect in 1998. 

· The AICPA Code of Rrofessional Collfluct r�uires that an,AICP A member comply 

with the SASs.44 The SASs are authoritative because, prior to issuance, they have 

undergone a deliberative process by the Auditing Standards Board that is open to the 

public, including an exposure process seeking public comment from the accounting 

profession, regulators, academics and other interested parties. In 1998, the SASs issued by 

the Auditing Standards Board were authoritative for the audits of all entities.45 

B. Comfort Letters and Section 11 Defenses 

Comfort letters issued by auditors have their origins in the Securities Act of 1933 

(''the Securities Act'"). Section 1 1  of the Securities Act imposes possible liability on 

underwriters (among others) for materially misleading statements in, or omissions from, a 

. registration statement for the offer of securities. However, a "due diligence" defense 

43 See Statement on Auditing Standards 76, Amendment to Statement on Auditing Standards No. 72, Letters 
for Underwriters and Certain Other Requesting Parties, issued in September 1995 ("SAS 16'), and 
Statement on Auditing Standards 86, Amen dment to Statement on Auditing Stan dards No. 72, Letters for 
Underwriters and Certain Other Requesting Parties ("SAS 86"), issued in March 1998; see also infra note 
61. SAS 86 dealt principally with comfort letter comments on Management's Discussion and Analysis. SAS 
86 is unrelated to the matters at issue in this report. 

44 See Rule 201, General Standards, and Rule 202, Compliance with Stan dards, of the AICP A Code of 
Professional Conduct, which require an AICP A member who performs an audit of financial statements to 
comply with standards promulgated by the Auditing Standards Board The auditor should have sufficient 
knowledge of the SASs to identify those that are applicable and should be prepared to justify departures from 
the SASs. 

45 In 2003, pursuant to the Sarbanes-Oxley Act of2002, the Public Company Accounting Oversight Board 
assumed the responsibility for setting auditing and related standards to be used in audits of public companies 
and initially adopted GAAS as its interim standards. The ASB continues to establish standards for the audits 
of non-issuers. 
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against liability is provided if an underwriter can demonstrate that it had, after reasonable 

investigation, reasonable grounds to believe and did believe that the statements were true. 46 

Under the provisions of the Securities Act, whether a registration statement is 

materially misleading or omits material facts is assessed as of its effective date. In other 

words, information contained in a registration statement must be true and there must be no 

material omissions when the SEC declares a registration statement effective.47 If any 

information changes materially between the date that the registration statement is prepared 

and the date it becomes effective, the registration statement must reflect that change. 

Accordingly, to establish a Section 1 1  due diligence defense, an underwriter must 

show that, as of the effective date of the registration statement, it had reasonable grounds to 

believe that, after reasonable investigation, the disclosures in the registration statement 

were true. However, with respect to any information in the registration statement that 

purports to be made on the authority of a named expert (i.e., is "expertized"), the 

underwriter must only have no reasonable ground to believe that the "expertized" 

information is untrue, and need not make any additional investigation. 48 Because of the. 

protection afforded by this provision, underwriters usually insist on including an "Experts" 

section in registration statements indicating the extent of reliance on experts and 

identifying material in the document that is "expertized." . Audited financial statements are 

typically "expertized," and auditors consent in registration statements to references to their 

firms as experts in accounting and auditing.49 

46 See Securities Act (15 USC § 77a et seq.), Section 1 1.b.3. 

47 See Securities Act, Section 1 1 .a. 

48 See Securities Act, Section 1 1 .b.3(A) and (C). 
49 Underwriters and their counsel generally include similarly worded indications of reliance on auditor8 in 
exempt offerings such as Rule 144A transactions. However, the auditors are not referred to as "experts" 
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Because of the auditor's familiarity with the company's operations and financial 

systems, underwriters ask auditors to perform directed procedures with respect to certain 

"non-expertized" financial and other data appearing in the registration statement, as well as 

information about whether 
.
changes in financial position or results of operations have 

occurred since the date of the most recent f4iancial statements in the registration statement. 

Thus, a letter from an auditor on the results of those procedures provides a level of 

"comfort" (sometimes called "cold comfort") that the underwriter has been duly diligent in 

those areas of investigation - hence the term "comfort letter." 

Comfort letters are not required by the Securities Act and are not filed with the 

SEC. However, underwriters uniformly condition their underwriting of sales of securities 

upon the receipt of comfort letters. No two offerings are the same, and therefore comfort 

letters are not identical in all respects. However, in all cases, an underwriter will ask the 

auditor to provide "comfort" regarding the most recent financial information and any 

indicated declines in sales and earnings, and the auditing standards provide a uniform 

structure for auditors to report this information. 

C. Content of Comfort Letters 

A typical comfort letter provides information regarding (a) the auditor's 

independence, (b) compliance of financial statements with applicable accounting 

requirements of the SEC, ( c) the results of performing specified procedures on tables, 

statistics and other financial information contained in the registration statement (and apart 

from the financial statements), and ( d) comments on any declines in sales and earnings or 

certain other financial statement changes during the "change period," i.e., in general, the 

because the transaction is not a Securities Act offering, and the notion of liability relief for "expertized" data 
is unique to Section 1 1. See, e.g., March 19, 1998 Offering Mem at 71, MS 1 66. 
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period from the date of the most recent financial statements included in the registration 

statement until the cut-off date of the comfort letter (a few days before the effective date of 

the registration statement). Underwriters also ask for a ''bring-down" comfort letter from 

the auditors at closing (typically a week after the effective date) that reaffirms and updates 

any matters addressed in the comfort letter that was delivered on the effective 9-ate. 

D. Comfort Letter Comments on Subsequent Changes 

Comments in comfort letters regarding any changes in financial statement items 

(such as declines in sales and earnings) help the underwriter assess whether any material 

changes have occurred that need to be disclosed or otherwise addressed in the registration 

statement. Years ago, underwriters asked auditors to provide "negative assurance" in 

comfort letters regarding subsequent changes -that is, to state that nothing had come to 

their attention to indicate that there had been a material adverse change in the issuer's 

:financial position or results of operations.50 In 1971, notwithstanding the then-

longstanding practice of auditors providing such negative assurance, the AICP A proscribed 

the expression of any such negative assurance as to the absence of an adverse change. 51 

The AICPA's Committee on Auditing Procedure reasoned that there was no common 

agreement or objective measure as to what constituted a "material adverse change" and 

50 The first authoritative guidance for accountants regarding comfort letters was Statement on Auditing 
Procedure No. 35, Letters for Underwriters ("SAP 35"), issued in November 1 965 by the AICPA's 
C:onnnittee on Auditing Procedure ("CAP''). The CAP was the predecessor of the ASB, whose first 
pronouncement in 1 972 was the codification of the 54 previously issued SAPs as Statement on Auditing 
Standards No.1. SAP 35 noted that there were sometimes differences of opinion as to what constitutes an 
"adverse change," and that some accountants looked primarily to absolute relationships between amounts in 
current and prior corresponding periods, while others thought it necessary to investigate the reasons for 
apparently adverse changes. SAP 35 did not resolve this issue, but advised that whichever approach was 
used, the client should consider disclosure. 

51 See Statement on Auditing Procedure No. 48, Letters for Un derwriters, issued November 1 971, which 
superseded SAP 35. 
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that, as a result, the term had been misinterpreted on some occasions by underwriters as 

encompassing judgments and conclusions not contemplated by auditors. 

Thus, the thrust of current letters moved from subjectively determinable "material 

adverse changes" to objectively determinable changes in financial statement items. Instead 

of negative assurance as to the absence of a material adverse change, auditors now simply 

express negative assurance as to the absence of subsequent changes or declines in 

specified, objectively measurable financial statement items, such as revenues and earnings. 

If interim financial statements are available, and if a change such as a decline in sales or 

earnings occurs, the auditor cites the comparative amounts in the comfort letter. 

While proscribing negative assurance as to adverse changes in 1971 ,  the AICPA 

nonetheless continued a reporting accommodation unique to the Securities Act 

environment. Auditors were (and still are) allowed to express negative assurance as to the 

absence of declines in financial statement items up to the cut-off date of the letter, even 

without financial statements being available and based only on limited procedures. 52 

However, if subsequent financial statements or other data are available and indicate 

declines in specified financial statement items, the auditor must report in the comfort letter 

the financial statement items and related comparative amounts. 

The comfort letters provided by Andersen to Morgan Stanley on March 19  and 25, 

1998, provide examples of how auditors report :financial information in the "change 

period." The most recent Sunbeam :financial statements in the offering memorandum were 

as of December 28, 1997 (the end of fiscal year 1997). Thus, the "change period" was 

from December 29, 1997, to March 16, 1998, the "cut-off date" of the first Andersen 

52 SAS 72 states that, in most cases, these procedures will be limited to the reading of the minutes and the 
inquiries of company officials (AU § 634.45). 
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comfort letter. On March 16, 1998, financial statements for January 1998 were available, 

and Andersen noted the amounts for specified financial statement items that had declined 

as compared to January 1997. Andersen further indicated (without quantification) that 

sales and net income for the first quarter of 1998 through the cut-off date had decreased 

from that same period in 1997. In the second ("bring-down") comfort letter of March 25, 

1998, financial statements for February 1998 had become available and Andersen cited 

specific declines for the first two months of 1 998 compared to that same period in 1 997, 

and indicated (again without quantification) that sales and net income through the new cut

off date (March 23, 1998) had decreased. 

E. Written Management Representations Supporting Responses to Auditor Inquiries 

A party requesting a comfort letter asks the auditor to inquire of management about 

several matters, the most important of which often relate to the "change period" described 

above. For example, the auditor inquires as to the availability of interim financial 

statements and minutes of meetings of the stockholders, the board of directors, and other 

appropriate committees, if any. The auditor reads any available interim minutes and 

financial statements and inquires of management as to whether (i) available interim 

financial statements are stated on a basis substantially consistent with that of the audited 

financial statements included in the registration statement and (ii) there were any changes 

in specified financial statement items (including declines in revenues and earnings) as of or 

through the date of those interim statements. 

Further, the auditor inquires of management as to whether there were any changes 

in specified financial statement items (including declines in revenues and earnings) for the 

entire "change period," i.e., from the date of the most recent financial statements included 
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in the registration statement to the cut-off date of the letter. As indicated above, the change 

period almost always includes an interval for which no :financial statements will have been 

prepared. For example, in the March 19, 1998 Andersen comfort letter referred to in the 

preceding paragraph, that "dark" interval was from February 2, 1998 (the day after the date 

of the most recent .available interim financial statements, for the fiscal month ofJanuary 

1998s3) through March 16, 1998, the comfort letter cut-off date. s4 

SAS 72 requires that management responses to the auditor's comfort letter inquiries 

be supported by appropriate written representations of the company officials.ss Auditing 

standards also require that these written representations to auditors be signed by those 

members of management with overall responsibility for :financial and reporting matters, 

typically including the chief executive officer, the chief :financial officer and others with 

equivalent positions in the company.s6 The written representations Sunbeam furnished to 

Andersen on the cut-off dates of March 16 and 23, 1998 were signed by Albert J. Dunlap, 

Chairman and Chief Executive Officer; Russei A. Kersh, Executive Vice President Finance 

53 See supra note 3 1 .  

54 As a result of the knowledge o f  the company's internal control structure obtained by having audited the 
company's financial statements, the auditor can assess whether management has sufficient information to 
support positive representations as to the status of financial statement items at the letter's cut-off date. For 
example, a company may have "flash reports" or other condensed reporting techniques that may provide 
management with sufficient confidence to make the representations. 

55 See AU § 634.45 n.3 1 .  SAS 72 indicates that these answers "generally" should be supported by written 
. representations by company officials. However, many auditors insist that the responses be supported by 

written representations (rather than document the results of oral discussions). Moreover, in Securities Act 
filings auditors are required to obtain written representations from officers about whether any subsequent 
events have occurred that may have a material effect on the audited-financial statements (AU § 7 1 1.10), and 
frequently the two sets of representations are included in the same letter. Many auditors follow the 
requirements of AU § 7 1 1, Filings Un der Federal Securities Statutes, in exempt transactions as well as 
Securities Act filings. For example, the Sunbeam letters to Andersen �elude both sets of representations. 

56 See AU § 333.10, Management Representations. 
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and Administration; David C. Fanin, Executive Viee President General Collilsel; and 

Robert J. Gluck, Vice President Chief Accollilting Officer.57 

F. SAS 72: Comfort Letters Available to Other Requesting Parties 

Before 1 993, auditing standards contemplated that comfort letters would be issued 

solely to llildel'Miters, and then only in the context of.registrations statements filed with the 

SEC llilder the Securities Act However, auditors increasingly were being asked for 

comfort letters (or substantially equivalent reports) in two general circumstances. 

First, parties other than llilderwriters requested such letters. For example, buyers 

and sellers sought "cross-comfort letters" in connection with acquisition transactions. 

Cross'."comfort letters are letters issued by the seller's auditor to the buyer and by the 

buyer's auditor to the seller. 

Second, underwriters sought comfort letters in connection with offerings and 

transactions not requiring registration llilder the Securities Act. Examples include foreign 

offerings, private placements under Rule 144A58 (such as the Sunb�am debenture offering), 

and securities offerings by governmental and other issuers exempt from registration under 

the Securities Act. 

In transactions exempt from registration with the SEC, including Rule 1 44A 

offerings, llilderwriters and others remain subject to the liability provisions of Rule lOb-5 

under the Securities Exchange Act of 193459 for untrue or omitted statements made in 

connection with the purchase or sale of a security. Thus, even though Section 1 1  of the 

57 See March 16 Sunbeam Representation Letter at 3, CPH 120; March 23 Sunbeam Representation Letter at 
3, CPH 124. 

58 See supra note 27. 

59 See 17 CFR Part 240, General Rules and Regulations promulgated under the Securities Exchange Act of 
1 934, Rule 1 Ob-5, Employment of Manipulative and Deceptive Devices. 
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Securities Act does not apply to such transactions, many participants in exempt offerings 

nonetheless refer to it defensively as a standard against which violations of Rule 1 Ob-5 may 

be measured. Thus, underwriters and :financial intermediaries in exempt offerings 

generally require the receipt of comfort letters for due diligence purposes. 

Before SAS 72 was adopted.in 1993, practic� had varied with respect to auditors' 

responses to requests for comfort letters by parties other than underwriters or in connection 

with exempt offerings. Accordingly, in February 1993, in order to provide for uniformity 

of practice, the AICP A's Auditing Standards Board issued SAS 72, which authoritatively 

stated for the first time (i) the conditions under which auditors could issue comfort letters to 

parties other than underwriters and for transactions not subject to the Securities Act, and 

(ii) guidelines for the content of those letters. SAS 72 acknowledged that there was a 

strong demand for comfort letters in a wide variety of circumstances. 

G.. Comfort Letters to Buyers or Sellers in Business Combinations 

Of particular relevance to this report, SAS 72 specifically permits auditors to issue 

comfort letters to buyers or sellers (or both) in connection with acquisition transactions in 

which there is an exchange of stock. (SAS 72 cites as an example cross-comfort letters in a 

typical Form S-4 or merger proxy transaction.6°) To obtain such comfort letters, requesting 

buyers or sellers must provide a letter to the auditor representing that they are 

knowledgeable with respect to the due diligence process under the Securities Act and that 

their review process is substantially consistent with that process. However, if such a 

representation cannot be made, a substantially similar version of a comfort letter 

60 Form S-4 is used to register securities with the SEC in connection with business combinations and 
exchange offers, and may be used as the proxy/information statement for the transaction. 
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nonetheless may be issued. 61 This form of letter is different only in that information as to 

absence of changes in certain items of financial position and operations in the "change 

period" is attributed to management's positive assertions rather than the auditor's 

expressions of negative assurance. 

SAS 72 also notes that a requesting party who does not meet the conditions for 
.
. 

receipt of a comfort or equivalent letter still may engage an auditor to perform specified 

procedures and report on the results of those procedures.62 That sort oflimited service, 

referred to as an "agreed-upon procedures" engagement, is less than an audit or a review 

and consists of procedures applied by the accountant to specified financial statement 

accounts or elements. The requesting party and the accountant "agree upon" the 

procedures that the requesting party believes are appropriate for its purposes. 

Many of the procedures requested in a comfort letter (or different procedures) could 

be performed in an agreed-upon procedures engagement. For example, a requesting party 

could ask the auditor to compare sales and earnings in the most recent available interim 

61 See SAS 76, Amendment to Statement on Auditing Standards No. 72, Letters for Underwriters and Certain 
Other Requesting Parties, issued in September 1995. SAS 76 provided guidance on the form of report that 
could be isstied to a qualified requesting party {including a buyer and seller in an acquisition) who could not 
furnish the representations required by SAS 72 regarding knowledge of the Securities Act due diligence 
process and performance of a review substantially consistent with that process. A "SAS 76" letter covers the 
same matters as a "standard" comfort letter; however, the accountant may not express negative assurance as 
to absence of changes in certain items of financial position and operations in the "change period" as in a 
"standard" letter. Rather, the accountant reports on the same information as the results of management 
inquiries. Jn a "standard" letter the accountant would state that "nothing came to our attention that there had 
been a decline in sales or earnings • . . . " However, in a "SAS 76" letter, the accountant would indicate that 
officials of the company stated that "there had been no decline in sales or earnings . • . .  " Jn the codified AU 
§ 634, the SAS 76 report example is Example Q. 
62 See SAS 75, Engagements to Apply Agreed-Upon Procedures to Specified Elements, Accounts, or Items of 
a Financial Statement, issued in September 1995 {"SAS 75"), superseding a similar standard issued in 1981. 
Jn 2000, the Auditing Standards Board withdrew SAS 75 in order to consolidate the guidance applicable to 
agreed-upon procedures engagements in what are called the "attestation" standards applicable to a variety of 
engagements to report on financial assertions other than financial statements. {SAS 75 was consolidated into 
Section 201 ,  Agreed-Upon Procedures Engagements, of the AICP A's Codification of Statements on 
Standards for Attestation Engagements.) Unlike SAS 72 and 76, SAS 75 did not require that an accountant 
have an "audit base" of knowledge of an entity's control structure to perform agreed-upon procedures. 
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financial statements to the corresponding amounts in the preceding year and report any 

indicated declines. 

H� Summary of Reporting Alternatives Under Professional Standards 

In sum, professional auditing standards provide requesting parties with a variety of 

ways to seek specific current information about a company from its auditors. Depending 

on the circumstances, auditors may issue a comfort letter (SAS 72), provide comparable 

information in a letter very similar to a comfort letter (SAS 76) or report on the results of 

having applied agreed-upon procedures (SAS 75) . .  

VII. Analysis of Facts and Relevant Authoritative Standards 

A. CPH Had Reason To Wish To Obtain Sunbeam Interim Financial Information 

The CPH complaint indicates that Sunbeam's sales and earnings projections for the 

first quarter and :full year of 1998 were discussed during the merger negotiations. In that 

regard, the complaint also indicates that CPH was made aware of Sunbeam's "early buy" 

program,63 which Sunbeam disclosed in a public filing of its 1997 Form 1 0-K in early 

March 1998.64 Thus, even before March 1 9, 1998, CPH might well have had a keen 

interest in any recent developments regarding the sales and earnings of Sunbeam. 

In addition, as of February 23, 1998, CPH was aware that Sunbeam's January and 

February sales were "slow.''65 Coleman's chief executive officer has testified that, on this 

63 See May 8, 2003 Complaint if 39. 

64 See Sunbeam 10-K at 14, MS 12. 

65 I have been advised by counsel to Morgan Stanley that, on February 23, 1 998, Morgan Stanley, Sunbeam, 
and CPH management met to discuss the transaction, and that Jerry Levin, then chief executive officer of 
Coleman, made notations on materials that were used at the meeting indicating he was informed that 
Sunbeam's Januaxy and Februaxy sales were "slow." See Sunbeam: Long Range Strategic Plan at MF 00016, 
MS 84. 
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same date, he told CPH executives that Sunbeam's long-range sales and net income 

expectations ''were quite a stretch" and that he "did not think they were achievable."66 

Certainly, by at least March 19, 1998, CPH had a particular and significant reason 

to want to obtain interim Sunbeam financial information. Specifically, on that date, the 

same date on which the debenture offering was launched, Sunbeam issued a press release 

warning about first-quarter revenue expectations. To anyone familiar with the capital

raising process in the United States, that coincidence of timing would have at least 

suggested that the due diligence investigations undertaken in connection with the debenture 

offering had triggered the revenues warning. Any party familiar with securities 

. underwritings would have known that the comfort letters issued by the auditors to the 

underwriter would have contained more specific interim information than appeared in the 

press release. 

Also, the March 19, 1998 press release included a possible causal relationship that 

would have heightened CPH's interest in wanting to know more about Sunbeam's first 

quarter results. The press release stated that any shortfall from analysts' estimates of 

Sunbeam's sales would be due to "changes in inventory management and order patterns at 

certain of [Sunbeam's] major retail customers." Given CPH's awareness of the Sunbeam's 

"slow" sales in January and February 1 998, as well as its awareness of Sunbeam's "early 

buy programs," CPH could well have wanted to determine more information Sunbeam's 

customers' inventory levels (or the "pipeline" of Sunbeam products). 

66 Dec. 2, 2004 Levin Dep. at 10. 
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B. CPH Could Have Obtained Sunbeam Interim Financial Information in 
Numerous Ways 

If, as a result of Sunbeam's March 19, 1998 press release67 or otherwise, CPH 

wanted information about quarter-to-date sales and earnings, it had at least five options for 

obtaining such information. 

1. CPH Could Have Requested and Received a Copy of Andersen 's Comfort 
Letter to Morgan Stanley 

CPH could have obtained the underwriter's due diligence information about 

Sunbeam's interim financial information by requesting, from either Sunbeam or Morgan 

Stanley, a copy of the Andersen comfort letter(s).68 SAS 72 afforded CPH, as a party to the 

· merger transaction, the same right as Morgan Stanley to request and receive from Andersen 

a comfort letter that would address recent sales and earnings. 

In my opinion, there is every reason to believe that CPH would have or should have 

known that in March 1998 that Andersen issued comfort letters to Morgan Stanley and that 

the letters would have addressed any identified decreases in interim sales and earnings. 

67 See March 1 9, 1998 Press Release, MS 39. 
68 It is important to distinguish between the actual Andersen letters to Morgan Stanley and the information 
contained in those letters. As indicated throughout this report, it is my belief that CPH could have obtained 
the exact same information in a variety of ways. The Andersen letters were appropriately addressed to and, as 
required by AU § 634.61, restricted to the use of Morgan Stanley. Thus, Sunbeam or Morgan Stanley might 
have refrained from giving to CPH copies of the letters to Morgan Stanley. Because CPH was entitled to 
access to the same information, however, Sunbeam or Morgan Stanley might well just have given CPH 
copies of the Andersen letters as a matter of convenience. (As a matter of fact, and as descn*bed below in this 
section, Sunbeam agreed to later provide to CPH with a signed cmmterpart of an auditor's restricted comfort 
letter to the underwriter tmder the registration rights agreement with CPH. See March 29, 1998 Registration 
Rights Agreement § 2.4(12), MS 278.) Ifa copy of the letters to Morgan Stanley were not provided to CPH, 
and as explained in this section of the report, CPH would then simply ask that Andersen issue the same letter 
addressed to CPH either in addition to or instead of Morgan Stanley. Depending on whether CPH could 
finnish due diligence representations, Andersen would have issued either a "standard" comfort letter or a 
"SAS 76" comfort letter, each of which would have had the same information content. See supra note 61. 
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First, CPH was familiar with the comfort letter process. 69 Senior CPH officials 

have testified that CPH and its affiliates had participated in the issuance of billions of 

dollars of debt securities.70 Accordingly, CPH's auditors would have, in prior transactions, 

provided underwriters with comfort letters regarding CPH's :financial condition. 

Second, CPH would.have been familiar with the debenture offering, not only 

because it was integral to Sunbeam's funding the Coleman acquisition, but also because 

summary descriptions of Coleman's business and three years of Coleman's :financial 
\ 

statements were included in the offering memorandum. The Coleman disclosures in the 

offering memorandum were more than a mere ''paste and patch" from Coleman's SEC 

filings.71 For example, Coleman's :financial statement disclosures were modified from 

those in its 1997 Annual Report on Form 10-K to add a footnote about the potential 

technological impact of the year 200072 and to make conforming changes to company 

names. It is my opinion that Sunbeam would not have altered Coleman's public 

disclosures without Coleman's participation or at least its consent. 

Similarly, the report of Ernst & Young LLP ("E&Y''),. Coleman's auditors, that was 

contained in the offering memorandum was modified from E&Y's report in Coleman's 

1997 Form 10-K to reflect that it was reporting on less financial statement data in the 

offering memorandum than they had in the Form 10-K. Again, in my opinion, Sunbeam 

69 See Nov. 19, 2004 Gittis Dep. at 54:24-56:25, 1 1 2: 1-5; June 25, 2004 Schwartz Dep. at 161 :2-9, 195:23-
196:8. 

70 See Giu_u; Dep. at 18:1 1-23; Nov. 17, 2004 Perelman Dep. at 49:1 5-20. 

71 The offering memorandum stated that information in the document with respect to Coleman and the other 
·companies to be acquired had been derived from their SEC filings "or from information supplied by them for 
inclusion herein." See March 1 9, 1998 Offering Mem. at 3, MS 1 66. 

72 See id. at F-53 to F-54. 
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would not have modified the information in E&Y's report without the participation of 

E&Y. 

Third, the materials I have reviewed make clear that both Coleman officials and 

E& Y actively participated in aspects of Sunbeam's debenture offering. On March 12, 

1998, Morgan Stanley held a due diligence meeting about Coleman that included 

presentations by Coleman's chief executive and finance officers and a plant tour of th• 

Coleman facilities.73 On the s�e day, E&Y participated in an accounting due diligence 

conference call organized by Morgan Stanley.74 Morgan Stanley requested that E& Y and 

the auditors of each of the other three companies whose financial statements were to be 

included in the offering memorandum answer eighteen questions about their clients' 

accounting and control environments. 75 In my opinion, E& Y could not have done so 

without the knowledge and consent of CPH/Coleman. 

Fourth, E&Y supplied comfort letters to Morgan Stanley.76 The letters were also 

addressed to Coleman 's. parent, CLN Holdings. Inc. 77 As part of its comfort letter 

procedures, and as required by SAS 72, E& Y made certain inquiries of management of 

CLN Holdings Inc. and, as explained in the preceding section, was required pursuant to 

. applicable auditing standards to obtain written representations from management to support 

the results of the inquiries. In my opinion, as sophisticated business entities that had 

themselves participated in transactions involving substantial debt offerings and that had 

prior experience with the comfort letter process, CPH and CLN Holdings Inc. should have 

73 See March 1 0, 1998 Memorandum, CPH 302. 

74 See March 10, 1998 Fax, MS 56. 

15 See id. at 3-4. 

76 See March 20 E&Y Comfort Letter, MS 243; March 25 E&Y Comfort Letter, MS 0000462-464. 

77 See supra note 29. 

29 

16div-010643



been aware that Morgan Stanley would obtain a parallel comfort letter from Andersen, the 

auditor of the entity selling the securities (i.e., Sunbeam). 

As a result of this participation of Coleman and its auditors in the debenture 

o ffering, it is my opinion that the management of CPH would have or should have known 

that Andersen would issue comfort letters to Morgan Stanley in connection with 

Sunbeam's acquisition of Coleman and that those letters could include significant, 'J)eci:fic 

information about recent sales and earnings trends. 

2. CPH Could Have Requested and Received a Copy of the Representation 
Letters Supplied by Sunbeam 

Pursuant to its contractual rights of access, 78 CPH could have requested copies of 

the representation letters supplied by Sunbeam's senior executives to Andersen to support 

Sunbeam's responses to Andersen's comfort letter inquiries about interim :financial 

statement changes, including any declines in sales and earnings. 

CPH would or should have known that Sunbeam's management would be 

furnishing similar written representations to Andersen that would be (and were) a primary 

source of any current trend information reported by Andersen in its comfort letter to 

Morgan Stanley, since Coleman's management at that time was responding to comfort 

letter inquiries from E&Y. Although I have not been provided a copy of letters from 

Coleman's management to E&Y regarding the statements made in the E&Y comfort letters, 

it is clear that Coleman provided such representations to E&Y. The E&Y comfort letters 

specifically reference such representations and state that E& Y made the same standard 

comfort letter inquiries about subsequent changes at Coleman that Andersen made of 

Sunbeam: "We have inquired of Company officials who have responsibility for :financial 

78 Feb. 27, 1998 Merger Agreement § 6.7, MS 93. 
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and accounting matters as to whether . . .  for the period from January 1,  1998, to March 18, 

1998, there was any decrease, as compared with the corresponding period in the preceding 

year, in total. operating revenues, income from operations or increase in net loss. On the 

basis of these inquiries and our summary of the minutes . . .  nothing came to our attention 

that caused us to believe that there was any such increase or decrease . . . .  "79 E&Y's 

statement is consistent with standard practice; any auditor, in the normal co�;cse of 

preparing a comfort letter, would require management to provide such representations 

before issuing a comfort letter. 80 

Significantly, Coleman's responses to E&Y's comfort letter inquiries would have 

been supplied by the highest levels of management, including those who participated in 

Morgan Stanley's due diligence meetings. Comfort letter inquiries are not directed at 

middle or lower levels of management. By way of example, as described in the previous 

section, the Sunbeam representation letters were signed by four of the highest-ranking 

Sunbeam officers and contained specific data about comparative sales and earnings data for 

January and February of 1998 and 1997. 

Not only would E&Y's inquiries to Coleman have made Coleman aware that its 

counterparty, Sunbeam, had similarly made its interim financial information available to 

other parties, but Sunbeam also had agreed to provide comfort letters to CPH or Coleman 

in each instance in which CPH or Coleman would have Securities Act liability (Section 1 1) 

79 March 20 E& Y Comfort Letter at 2, MS 243 (emphasis added); March 25 E& Y Comfort Letter at 2, MS 
0000463. The same language was included in the March 25 E&Y Comfort Letter, with the only change being 
the letter cut-off date (March 25, 1 998 vs. March 1 8, 1998). 
80 See supra note 55. 
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ris.ks.81 These agreements indicate that CPH was well aware of the importance and 

availability of comfort letters: 

• CPH registration rights agreement - if the shares were sold through an 

underwriter, Sunbeam agreed to use reasonable best efforts to furnish to. CPH a 

,signed ct>u:nterpart of a comfort letter delivered to undenvri.ters. 82 

• Coleman merger agreement - Sunbeam and Coleman each ar ceed to use 

reasonable best efforts to cause their auditors to issue a cross-comfort. letter to 

the other company. 83 

3. CPH Could Have Requested and Received a Separate Comfort Letter from 
Andersen 

In addition to seeking a copy of the comfort letters that Andersen had provided to 

Morgan Stanley, CPH could have requested, and the authoritative auditing standards would 

have authorized, Andersen's furnishing a comfort letter directly to CPH that otherwise 

· contained the same information as the letter addressed to Morgan Stanley. 

If Sunbeam or Morgan Stanley had been reluctant to furnish a copy of the Andersen 

letter to CPH,84 then Coleman could have requested that Sunbeam cause Andersen to issue 

a comfort letter with the same content but addressed to CPH. 85 If CPH had been unable to 

81 As indicated previously, Morgan Stanley conditioned its initial purchase of the debentures on the receipt of 
comfort letters from the auditors of Sunbeam and each of the three companies Sunbeam would acquire (See 
March 19, 1998 Purchase Agreement at 10, MS 242). CPH was not a party to the purchase agreement 
between Morgan Stanley and Sunbeam, and the agreement did not provide for the issuance of comfort letters 
to CPH or any other entities not party to the agreement. 

82 See March 29, 1998 Registration Rights Agreement § 2.4(12), MS 278. 

83 See Company Merger Agreement § 7.3, MS 117. 

84 See supra note 68. 

85 See AU § 634.05. 
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supply to Andersen the due diligence representations required by SAS 7286 to receive the 

identical letter,87 CPH would still have been entitled, pursuant to SAS 76, to a substantially 

similar letter from Andersen covering the same matters, but referring to subsequent change 

comments as being the assertions of management rather than negative assurances of the 

.auditor. 88 

4� CPH Could Have Invoked Its Contractual Rights or Access 

Finally, the February 27, 1998 Agreement and Plan of Merger between Sunbeam 

and CPH provided both Sunbeam and CPH with reasonable access to their counterpart's 

books, records and personnel and to the other's financial advisers, legal counsel, 

accountants, consultants, and other representatives. 89 Thus, CPH had a contractual right of 

access both to Sunbeam and Andersen personnel, as well as the contractual right, at any 

time prior to the sale of its interest in Coleman, to seek interim Sunbeam financial 

information such as that contained in the Andersen letters to Morgan Stanley. 

5. CPH Could Have Engaged an Auditor to Petform Agreed-Upon 
Procedures 

If for any reason CPH had wanted more or different procedures applied to 

Sunbeam's interim information, and as provided for in AU § 634.10, CPH could have 

engaged Andersen, E&Y, or a third firm to perform specified procedures to identify and 

report changes in financial statement items, such as sales and earnings. 

86 AU § 634.0�.07 call for written representations by the requesting party that it is knowledgeable of the 
Securities Act due diligence process and has performed a review substantially consistent with that process. 

'ti7 As to the required due diligence representations to receive a "standard" comfort letter, the comfort letter 
from E&Y was addressed to both Morgan Stanley and CLN Holdings, Inc. E& Y stated that their letter was 
furnishced in reliance on the required due diligence representations. See March 20 E&Y Comfort Letter at I, 
MS 243. 

88 See supra note 61.  

8 9  See Merger Agreement § 6.7, MS 93. 
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D. Summary 

Based upon. a review of the facts in this report, I conclude that, prior to the sale of · 

its interest in Coleman to Sunbeam, CPH had several avenues available to it to obtain 

Sunbeam :financial information related to the first quarter of 1998. 

First, CPH could have requested from Sunbeam or Morgan Stanley a copy of 

Andersen's comfort letters to Morgan Stanley. As a seller in a !1usiness combination 

involving the exchange of stock, CPH could have requested, and the authoritative auditing 

standards would have sanctioned, Andersen's furnishing a comfort letter to CPH. CPH 

was or should have been aware that the Andersen letters existed and that they would have 

contained specific, important information about any changes in Sunbeam's first quarter 

1998 sales and earnings. 

Second, pursuant to its contractual rights of access, CPH could have requested 

copies of the representation letters supplied by Sunbeam's senior executives to Andersen to 

support Sunbeam's responses to Andersen's comfort letter inquiries about interim :financial 

statement changes, including any declines in sales and earnings. CPH knew or should have 

known of the existence of those representation letters and that those letters would have 

contained specific, important information about any changes in Sunbeam's first quarter 

1998 sales and earnings. 

Third, instead of a copy of the comfort letters to Morgan Stanley, CPH could have 

requested, and the authoritative auditing standards would have sanctioned, Andersen's 

:furnishing a comfort letter addressed to CPH that otherwise contained the same information 

as the letter addressed to Morgan Stanley. 
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Fourth, CPH had contractual rights of access to Sunbeam records, personnel, 

accountants and other advisers and could have requested information directly from 

Sunbeam or its representatives, including Andersen. 

Fifth, instead of a comfort letter, CPH could have requested, and the authoritative 

auditing standards would have sanctioned, that an accountant perform speeified or "agreed 

upon" procedures with respect to Sunbeam financial st�: dment accounts directed at 

determining, e.g., if declines in interim sales and earnings had occurred. 

Respectfully submitted 

December 7, 2004 George P. Fritz 
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EXHIBIT A 

George P. Fritz 
45 Orchard Drive 

Greenwich, Connecticut 06830 

November 2004 
Telephone: 203-625-8454 (B) 

203-869-1989 (H) 
203-869-2035 
g.:fritz@a2cpartners.com 

Fax: 
E-Mail: 

Summary: 

I am a founding member of Accounting & Auditing Consultants LLC, formed in early 
2004. I had been an audit partner of PricewaterhouseCoopers LLP { .. PwC"). My 40-year 
career with PwC included worldwide engagement partner responsibilities for some of the 
firm's most important clients as well as firm-wide responsibilities for resolution of 
accounting and auditing issues. 

Since retirement from PwC in 1999 I have assisted accounting oversight groups in several 
capacities. 

· 

Professional Background: 

Since graduation, I have been involved with the public accounting profession. I have been a 
certified public accountant in Connecticut, New York, and Kentucky. Although I have 
been assisting accounting oversight groups, I do not currently perform any audits of 
:financial statements. 

1999-04: After retirement from PwC, I served as a consultant to the Public Oversight Board 
{''POB") and its successor, the Transition Oversight Staff {"TOS"). Those activities 
included: 

serving on the staff of the POB's Panel on Audit Effectiveness that issued its 
report and recommendations in 2000 
oversight of the process of setting auditing standards by the Auditing Standards 
Board 

- participation in the oversight of the activities of the AICPA's  Quality Control 
Inquiry Committee 

- participation in the study of the independence quality control systems of the 
four largest audit firms 

· 
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I am a member of the Anti:fraud Programs and Controls Task Force of the American 
Institute of CPAs and in 2004 joined the AICPA's Auditing Standards Board (as 
reconstituted after Sarbanes-Oxley). 

1991-99: National consulting partner in the New York practice office of Coopers & 
Lybrand ("C&L") (PwC after the merger with Price Waterhouse in July 1998) -- my 
responsibilities included the resolution of accounting, auditing and SEC issues for audits of 
clients in the tri-state metropolitan practice area, and oversight of and assignments of 
reviews of S,EC. iil.mgs by .designated 1itm xeviewers. J was also the concurring partn.er on 
several major audits. 

From 1991-1996 I was C&L's representative on the AICPA's Accounting Standards 
Executive Committee ("AcSEC"). AcSEC was the senior technical accounting body of the 
AICPA and was the profession's liaison with other accounting standard setters such as the 
Financial Accounting Standards Board. I chaired several AcSEC task forces, including 
software revenue recognition, reorganizations, and consolidations. 

1984-91: Audit partner in the New York practice office of C&L - during this period I 
served as worldwide engagement partner on the audits of some of the largest multinational 
clients of C&L, principally consumer products companies. 

I also served as Regional Director of Accounting, Auditing and SEC services for the New 
York metro area. That role included oversight of firm quality control inspections of metro 
area audits and liaison with the external peer reviewers. 

1982-84: Managing partner of the Stamford, Connecticut practice office of C&L in 
charge of all business and administrative activities of an office of approximately 150 
professionals. As a member of Southwestern Area Commerce & Industry Association of 
Connecticut, Inc. ("SACIA"), I chaired SACIA's Fairfield County Funds Flow Task Force 
and its study of state tax .flows from and to Fairfield County. My community activities also 
included membership in the Allocation Committee of United Way of Greenwich. 

1979-82: National consulting partner in C&L's National Office in New York -- a member 
of the Accounting, Auditing and SEC Consulting Services group, which consulted with 
practice partners around the country on technical accounting and auditing matters. I was 
principal liaison for the northeastern practice offices of C&L. My duties involved 
participation in the establishment of firm technical policies and practices, preparation of 
various firm technical publications and letters of comment on proposed audit and 
accounting standards and SEC rules. 

1971-79: Audit partner in the Louisville practice office of C&L - admitted as a partner in 
1971, I was in charge of many clients, public and non-public. I was a designated firm SEC 
reviewer and also the Regional Director of Accounting, Auditing and SEC Services for the 
Kentucky offices of C&L. 
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1959-70: Staff accountant and partner in the Louisville office of Yeager, Ford & Warren 
(regional firm that merged with C&L in 1970), serving many diverse clients, public and 
non-public. Before the merger with C&L I had been the SEC reviewer of Yeager, Ford 
& Warren and its technical consultant. 

Education and Professional Associations: 

Graduated magn,a cum laude · with a Bach�lor of Arts degree in 1959 from Xavier 
University, Cineinmrti, Ohio. 

· 

Member of the American Institute of Certified Public Accountants, New York State 
Society of Certified Public Acconntants, Connecticut and Kentucky Society of Certified 
Public Accountants. 
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EXHIBIT B 

SUMMARY CHRONOLOGY OF EVENTS. CITED IN THIS. REPORT 

February 23, 1998 

February 27, 1998 

March 2, 1998 

March 12, 1998 

March 1 6, 1998 

March 1 8, 1 998 

March 19, 1998 

March 20, 1998 

March 23, 1998 

March 25, 1998 

Sunbeam presents its Long-Term Strategic Plan to CPH 

Sunbeam agrees to acquire Coleman 

Sunbeam Mmmmces that itwiH aeqoireColem:an and 1Wo other 
publicly trade< companies 

Morgan Stanley holds a Coleman due diligence meeting, 
featuring presentations by Coleman management and a tour of a 
Coleman plant 

Morgan Stanley hosts an accounting due diligence conference 
call in connection with Sunbeam's zero-coupon debenture 
offering; the auditors of Sunbeam and Coleman participate and 
answer questions 

Sunbeam :furnishes letter of representations to Andersen in 
connection with Andersen's comfort letter to Morgan Stanley 
and the launch of the offering of clebentures; letter indicates early 
first quarter sales and earnings declines 

Andersen :furnishes draft of comfort letter to Morgan Stanley, 
citing interim sales and earnings declines 

Sunbeam issues press release stating that first quarter 1998 
revenues may be lower than street estimates 

Andersen issues comfort letter to Morgan Stanley 

Morgan Stanley agrees to purchase Sunbeam zero-coupon 
debentures, launches 144A offering to qualifying buyers 

Coleman auditors issue comfort letter to Morgan Stanley and 
CLN Holdings, Inc. in connection with debenture offering 

Sunbeam :furnishes updated letter of representations to Andersen · 

in connection with closing of Morgan Stanley's purchase of 
debentures and Andersen's bring-down comfort letter to Morgan 
Stanley 

Andersen and Coleman's auditors issue bring-down comfort 
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March 29, 1 998 

March 30, 1 998 

April 3, 1998 

May 11,  1998 

May 1 5, 1998 

November 25, 1 998 

December 1999 

letters to Morgan Stanley 

Sunbeam's debenture sale closes 

Sunbeam agrees to register shares to be issued to CPH in 
connection with Sunbeam's purchase ofCPH's controlling 
interest in Coleman 

Sunbeam acquires CPH's interest in Coleman 

l 

Sunbe3II1 clllllounces lower first quarter 1 998 sales and earnings 
expectations 

Sunbeam announces first quarter 1998 results 

Sunbeam files first quarter 1 998 Form 1 0-Q report with the SEC 

Sunbeam restates first quarter 1998 financial statements in 
amended Form lOQ/A 

Coleman issues notice to its public (minority) shareholders of 
plan for Sunbeam to acquire their interests in January 2000 for 
cash and Sunbeam shares 

Note: This chronology is limited to those events that are cited in or relevant to this report. 
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EXHIBIT C 

RELEVANT AUTHORITATIVE. AUDIT STANDARDS 

Standard Date Issued Significance 
Superseded standards: 

Statement on Auditing November First authoritative guidance for 
Procedure 35, Letters for 1 965 accountants regarding comfort letters 
Underwriters ("SAP 35'') 

Statement on Auditing November Proscribed expressing negative 
Procedure 48, Letters for 1971 assurance on material adverse 
Underwriters ("SAP 48") changes (superseded SAP 35) 

Statement on Auditing Apri1 � 98 1  Transitional guidance for comfort 
Standards 38, Letters for letters issued by new auditors and 
Underwriters ("SAS 38") other updates (superseded SAP 48) 

Standards in effect in 1998: 

Statement on Auditing February 1 993 Permitted issuance of comfort letters 
Standards 72, Letters for to certain requesting parties other 
Underwriters and Certain than underwriters (including buyers 
Other Requesting Parties and sellers in acquisition transactions) 
("SAS 72" - see Note 1,  below) and outside the environment of the 

Securities Act of 1933 (superseded 
SAS 38) 

Statement on Auditing September Guidance ori how to report on the 
Standards 75, Engagements to 1 995 results of procedures specified by the 
Apply Agreed-Upon client that are less than an audit 
Procedures. to Specified (superseded a similar standard issued 

· Elements, Accounts, or Items of in 1981) 
a Financial Statement ("SAS 
75" - see Note 2, below) 

Statement on Auditing September Provided guidance on the form of 
Standards 76, Amendments to 1995 comfort letter that could be issued to 
Statement on Auditing a qualified requesting party 
Standards No. 72, Letters/or (including a buyer or seller in an 
Underwriters and Certain acquisition) who could not furnish 
Other Requesting Parties certain representations required by 
("SAS 76" - see Note 1 ,  below) SAS 72 
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Notes: 

1.  SAS 72 and 76 have been codified into Section 634 of the Codification of Auditing 
Standards issued by the American Institute of Certified Public Accmmtants ("AICP A'}, 
referred to as AU § 634. AU § 634 also includes the codification of another SAS 72 
amendment (SAS 86, issued March 1998) that dealt with matters unrelated to those at 
issue in this report. 

2. SAS 75 was withdrawn in 2000 and consolidated into Section 201, Agreed-Upon 
rJ>rm:edwes Engagements,. ofthe AICPA'-s Statements oo Standards for Attestation 
Engagements. The ''attestation" standards are applicable to a variety of engagements to 
report on financial assertions other than historical financial statements. 
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EXHIBIT D 

Exhibit No. Document Title 
MS 9 March 1 9, 1998. Letter from Arthur Andersen LLP. to Morgan Stanley 

MS lO March 25, 1998 Letter from Arthur Andersen LLP to Morgan Stanley 
MS 12 .. Sunbeam Corp. 1 0-K for the Fiscal Year Ended December 28, 1997 

(dated March 6, 1998) 

MS 39  Mareh 19, l 998 Press. Release . 
MS 56 March 1 0, 1998 Fax 
MS 58. April 3, 1 998. Pi:ess Release 
MS 84 Sunbeam: . Long Range Stratefilc Plan 
MS 93 Feb. 27, 1 998 Agreement and Plan of Merger Among Sunbeam 

Corporation, Laser Acquisition Corp., CLN Holdings Inc. and Coleman 
(Parent) Holdings, Inc. 

MS 1 1 5  May 1 1 , 1 998 Press Release 
MS 1 17 Feb. 27, 1 998 Agreement and Plan of Merger Among Sunbeam 

Corporation, Camper Acquisition Corp. and The Coleman Company, 
Inc� 

MS 1 66 March 1 9, 1998 Offering Memorandum 
MS. 242 March 19, 1998. Purchase. Allreement 
MS 243 March 20, 1998. Letter from Ernst & Young LLP to CLN Holdings,. Inc. 

and Morgan Stanley 
MS. 278 March 29, 1998 Registration Rights Agreement, § 2.4. 
MS. 279. Dec. 6, 1999 Notice of Merger and Appraisal Rights and Information 

Statement, Sunbeam Corooration Prosnectus 
MS. 282 Sunbeam Corp .. 10-Q/ A Amended Quarterly Report for the. First Quarter 

1 998. (dated Nov. 25, 1 998) 
MS 0000462- March 25, 1998 Letter from Ernst & Young LLP to CLN Holdings, Inc. 

464. and Morgan Stanley 
CPH 120 March 1 6, 1 998. Letter from Sunbeam Coro. to Arthur Andersen LLP 
CPH 124. March 23, 1998. Letter from Sunbeam Coro. to Arthur Andersen LLP 
CPH 302 March 1 0, 1998 Memorandum 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MORGAN STANLEY'S RESPONSE TO CPH'S MOTION IN LIMINE NO. 21 
TO EXCLUDE PORTIONS OF EXPERT 

WITNESS ARTHUR H. ROSENBLOOM'S TESTIMONY 

Morgan Stanley & Co. Incorporated ("Morgan Stanley") respectfully requests that this 

Court deny CPH's Motion In Limine No. 21 To Exclude Portions Of Expert Witness Arthur H. 

Rosenbloom's Testimony. This motion is duplicative of CPH's Motion in Limine No. 10 To Bar 

Evidence And Argument Concerning The Failure Of The Sunbeam Zero Coupon Subordinated 

Debenture Holders To Sue Morgan Stanley. Both motions seek identical relief: that the jury be 

barred from learning that the biggest losers in the Coleman-Sunbeam transaction aside from 

Morgan Stanley itself - the holders of approximately $2.014 billion of subordinated debentures 

never sued Morgan Stanley for money damages related to the Coleman Sunbeam transaction. 

CPH argues, without citing a single case, that the failure of the Sunbeam debenture holders to 

sue Morgan Stanley is irrelevant and factually incorrect. The very statement CPH. wants to 

exclude has been put directly at issue by CPH throughout these proceedings. At best, CPH's 

arguments go to the weight of such evidence, not its admissibility, and CPH's motion should be 

denied. 
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In support of its position, Morgan Stanley states the following: 

I. CPH Put The Debenture Holders At Issue In This Case. 

1. In this motion, as in CPH Motion in Limine No. 10, CPH takes issue with the 

statement of Morgan Stanley's expert witness, Arthur H. Rosenbloom, that: "'[A]ny obligation 

owed by Morgan Stanley as bond underwriter, was to the Sunbeam zero coupon convertible 

debenture bondholders (who, as I understand it never sued Morgan Stanley) and not to [CPH]. "' 

(CPH MIL No. 10 at 1 (quoting Dec. 17, 2004 Expert Report of Arthur H. Rosenbloom at 17) 

(alteration in original); see CPH MIL No. 21 at 1.) What CPH fails to point out, however, is the 

fact Mr. Rosenbloom's reference to the debenture holders was in direct response to misleading 

arguments put forth by CPH. 

2. CPH has continuously sought to capitalize on Morgan Stanley's duty as the sole 

manager and underwriter of Sunbeam's convertible debenture offering to imply incorrectly that 

Morgan Stanley had a duty of disclosure to CPH, even though CPH never purchased one 

Sunbeam debenture. The introduction of evidence that the actual debenture holders to whom 

Morgan Stanley did have such a duty chose not sue Morgan Stanley, gives the necessary and 

proper context to CPH's attempts to exploit Morgan Stanley's duty to those debenture holders. 

Indeed, to exclude the evidence would lead to confusion of the evidence and cause unfair 

prejudice to Morgan Stanley. Section 90.403 requires inclusion of this critical rebuttal evidl:'"'Ce 

now that CPH has put the debenture holders at issue through Mr. Horton's expert report, their 

pleadings in opposition to Morgan Stanley's motion for summary judgment and in support of 

punitive damages, and through their trumpeting of the March 19, 1998 press release and a 

conversation between John Tyree of Morgan Stanley and Lawrence Bornstein of Arthur 

Andersen. 
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3. Horton's Report. Throughout his report, CPH's expert, William Horton, relies on 

Morgan Stanley's role as sole manager and underwriter of Sunbeam's convertible debenture 

offering to conclude that: (1) CPH should be regarded as some kind of "indirect beneficiary" of 

the disclosures Sunbeam "and/or" Morgan Stanley made incident to the zero coupon convertible 

debenture offering underwritten by Morgan Stanley (Dec. 7, 2004 Expert Report of William N. 

Horton at 18 ("Horton Rpt.") (Ex. 1)); (2) some of the information in Arthur Andersen's comfort 

letter to Morgan Stanley's underwriting of Sunbeam's zero coupon convertibles gave rise to an 

obligation on Morgan Stanley's part to disclose the same information to CPH (Id. at 19-21; see 

also Dec. 23, 2004 CPH's Resp. in Opp. to MS Mot. for Summ. J. at 54-55 ("CPH SJ Resp.")); 

and (3) given Sunbeam's soft January and February sales disclosed in Arthur Andersen's 

comfort letter, Morgan Stanley had the power and the obligation to cancel the bond offering 

(Horton Rpt. at 21.) 

4. Mr. Horton's concentration on Morgan Stanley's role as underwriter of the 

Sunbeam debenture offering opens the door to cross-examination at trial referencing the 

debenture holders' reactions to Morgan Stanley's conduct. See Bozeman v. State, 698 So. 2d 

629, 631 (Fla. 4th DCA 1997) ("The 'opening the door' concept is based on considerations of 

fairness and the truth-seeking function of a trial, where cross-examination reveals the whole 

story of a transaction only partly explained in direct examination."). 

5. Opposition. to Summa:ry .Judgment And .,Votion foF Puni#ve Damages� 

Throughout the proceedings in this action - even beyond Mr. Horton's expert report CPH 

has attempted to piggyback off of Morgan Stanley's duty to the Sunbeam subordinated debenture 

holders under section 11 of the Securities Act of 1933, to create a common law duty under New 

York law running from Morgan Stanley to CPH - to whom Morgan Stanley owed no duty 

3 
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under either the securities laws or the common law of New York. CPH has focused heavily on 

Morgan Stanley's role as the underwriter of the Sunbeam debentures and its duty to investors in 

that capacity: 

As Sunbeam's investment banker and the sole underwriter for the debenture 
offering, Morgan Stanley had a duty to investigate Sunbeam's finances and 
business operations. As a matter of law, that duty included an obligation to verify 
management's claims about Sunbeam's finances and business. The United States 
District Court for the Southern District of New York recently reemphasized that 
point in its December 15, 2004 decision in In re Worldcom, Inc. Securities 
Litigation: "The public relies on the underwriter to obtain and verify relevant 
information and then make sure that essential facts are disclosed." 

(Jan. 10, 2005 CPH' s Resp. to MS' s Proposed Findings of Fact & Conclusions of Law in Supp. 

oflts Mot. for Summ. J. iJ 16 ("CPH Fact Resp.") (emphasis added).) 

6. At the punitive damages and summary judgment stages of these proceedings, 

CPH again attempted to capitalize on Morgan Stanley's role as underwriter of the debenture 

offering to establish that CPH "reasonably relied" on Morgan Stanley. (See CPH Fact Resp. 

i!il 18, 298; CPH SJ Resp. at 53, 56) In addition, CPH has attempted on numerous occasions to 

stand in the shoes of the institutional investors who purchased the Sunbeam debentures, (see 

CPH SJ Resp. at 27; Sept. 21, 2004 CPH's Mot. to Am. Its Compl. to Seek Punitive Damages at 

16 ("Mot. to Am.")), and to imply that Morgan Stanley breached its duty to those investors (see 

CPH SJ Resp. at 31, 80, 82, 84-85). 

7. CPH wants this Court and the jury to conflate Morgan Stanley's duty to the 

Sunbeam debenture holders - with whatever duty follows under the federal securities laws -

with Morgan Stanley's non-existent duty to CPH under New York law, and hold Morgan Stanley 

liable to CPH for a violation of Morgan Stanley duties, if any, under federal law. In one breath, 

CPH raises the issue of Morgan Stanley's possible liability to the debenture holders, yet in the 
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other, it seeks to prevent the jury from learning that the debenture holders themselves chose not 

to sue Morgan Stanley for its role in the debenture offering. CPH cannot have it both ways. 

8. The March 19 Press Release. CPH has also sought to justify its reaction (or non-

reaction) to the March 19, 1998 press release by comparing its response to that of the debenture 

holders: 

CPH was hardly alone in not being disturbed with the press release. The 
purchasers of the $750 million in debentures used to fund the transaction 
obviously were not upset and neither were the analysts following Sunbeam .... 
Based on the above facts, it cannot possibly be concluded as a matter of law that 
CPH failed to conduct a reasonable inquiry into Sunbeam's financial status, 
including its first quarter earnings for 1998. 

(CPH SJ Resp. at 51.) Here too, CPH puts the actions and reactions of the debenture holders 

directly at issue in the case by implying that the debenture holders must not have known the truth 

about Sunbeam's first quarter earnings. CPH unfairly attempts, however, to keep the jury from 

hearing the rest of the story - i.e., that even now that all the facts have come out, the debenture 

holders did not sue Morgan Stanley for fraud. 

9. Bornstein 's Comment Regarding the Debenture Offering. Most egregious of all 

1s CPH's misuse of the interaction between John Tyree of Morgan Stanley and Lawrence 

Bornstein of Arthur Andersen as the two prepared for the March 20, 1998 closing of the 

debenture offering: 

On March 19, while Morgan Stanley was making final revisions to the debenture 

offering. memorandum at the. printer,, Bornstein objected. to. the inclusion of the. 
press release in the [offering] memorandum and confronted John Tyree of 
Morgan Stanley with skepticism that Sunbeam could exceed first quarter 1997 
sales of $253.4 million. Bornstein told Tyree: "I've done the basic math, that 
they have done a million dollars in sales a day for the first 72 days and now they 
have to do - whatever it was, 12 to $15 million in sales for the next -... let's 
say 17 days, whatever the numbers were, and that I was very skeptical, that I 
remember saying to him that I don't think this company's turned around" 
Bornstein then warned Tyree: "You better hope to God that they do, because if 
not, you're all going to get sued." 
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(CPH SJ Resp. at 28 (internal citations omitted; underlined emphasis in original); see Mot. to 

Am. at 17 (internal citations omitted).) 

10. If CPH succeeds in excluding the evidence that the debenture holders chose not to 

sue Morgan Stanley, CPH's love affair with Bernstein's warning to Tyree will be brought to an 

abrupt end. Mr. Bornstein was addressing Mr. Tyree in the context of the debenture offering as 

Morgan Stanley was making final revisions to the debenture offering memorandum. Assuming 

for the sake of argument that the hearsay conversation actually occurred as stated, Mr. Bornstein, 

CPH would argue, was warning Mr. Tyree that Sunbeam and Morgan Stanley would be sued by 

the debenture holders, not CPH. If CPH is permitted to introduce Mr. Bernstein's inflammatory 

statement to the jury, the jury is entitled to hear that the debenture holders did not in fact sue 

Morgan Stanley as Mr. Bornstein predicted. 

11. CPH cannot be permitted to put at issue the debenture holders' reactions to 

Morgan Stanley's conduct, and then exclude their actual reaction when they are not favorable to 

CPH's theory of the case. 

II. CPH's Factual Assertions Go To The Weight, Not The Admissibility Of This 

Evidence. 

12. In addition to the fact that CPH itself put the contested fact at issue in the case, 

CPH's motion should also be denied because its arguments to exclude the evidence goes to the 

weight, not the admissibility of the evidence. CPH first asserts that the fact that the debenture 

holders did not sue Morgan Stanley ••is not probative of whether Morgan Stanley wronged 

CPH." (CPH MIL No. 21 at 1.) This conclusory assertion is plain wrong. The fact that the 

investors who lost the most money on the transaction besides Morgan Stanley itself never 

pursued money damages from Morgan Stanley for their losses is directly probative of the key 

issue the jury will have to decide in the case - whether Morgan Stanley committed fraud by 
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hiding information about Sunbeam or whether, in fact, CPH failed to avail itself of the readily 

available information at its fingertips. 

13. In the alternative, CPH suggests that the debenture holders actually did sue 

Morgan Stanley for fraud and that Mr. Rosenbloom's statement is "inaccurate". (CPH MIL No. 

21 at 2.) In support of this clear "fallback" position, CPH cites to an equitable subordination 

proceeding from a bankruptcy court in New York in which a committee of unsecured Sunbeam 

creditors sought to have their claims prioritized over the claims of Morgan Stanley and the other 

secured lenders. Contrary to CPH's implication, this was not a civil lawsuit for money damages 

by the debenture holders against Morgan Stanley, as CPH has filed here. Rather, this was a 

specialized subordination proceeding under 11 U.S.C. § 510(c) of the U.S. Bankruptcy Code. In 

re Sunbeam Corp., 284 B.R. 355, 362 (Bankr. S.D.N.Y. 2002), appeal dismissed, 287 B.R. 861 

(S.D.N.Y. 2003). Moreover, the proceeding was summarily dismissed on Morgan Stanley's (and 

the other Lenders') motion to dismiss because the bankruptcy court ruled that the unsecured 

creditors committee had no standing to bring its claims against Morgan Stanley and the 

committee failed as a matter of law to meet the requirements for subordination under 11 U.S.C. 

§ 510( c ). Quite simply, the debenture holders, although their losses were surpassed only by the 

losses of Morgan Stanley itself, chose not to pursue money damages like CPH has done here 

against Morgan Stanley, and Mr. Rosenbloom should be permitted to so testify to rebut CPH's 

misleading analogies between the. duties Moi:gan Stanley owed. the debenture holders and its 

purported duty to CPH. 

14. Whether this bankruptcy subordination proceeding makes Mr. Rosenbloom's 

statement that "as I understand it [the debenture holders] never sued Morgan Stanley" less 

persuasive is a classic question of the weight of the evidence, not its admissibility. See, e.g., 
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Florida Dept. of Transp. v. Armadillo Partners, Inc., 849 So. 2d 279, 288 (Fla. 2003) (even 

assuming expert's valuation method omitted a factor, this exclusion affected the weight, not the 

admissibility of his testimony); see also, H.K. Corp. v. Estate of Miller, 405 So. 2d 218, 219 (Fla. 

3d DCA 1981) (expert testimony permissible if objection goes to the weight, not the 

admissibility). CPH is free to cross-examine Mr. Rosenbloom regarding this bankruptcy 

subordination proceeding if and when Mr. Rosenbloom references the debenture holders' failure 

to sue at trial. Florida Dept. of Transp., 849 So. 2d at 287-88 ("[expert's] opinion may be 

subject to impeachment or to having its weight reduced because of its failure to properly 

consider one of the many factors that may influence an opinion ... but that failure should not 

prevent the opinion's admission, nor cause its complete exclusion from the jury's consideration). 

Just as in Armadillo Partners, the correct result here is for the jury to be permitted to hear Mr. 

Rosenbloom's testimony, CPH's cross, and decide for itself what weight to accord to this matter. 
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WHEREFORE, Morgan Stanley respectfully requests that the Court enter an order 

denying CPH's Motion in Limine No. 21 to Exclude Portions Of Expert Witness Arthur H. 

Rosenbloom's Testimony. This evidence is relevant and probative because of CPH's continuous 

attempts to conflate Morgan Stanley's duty to the debenture holders with its non-existent duty to 

CPH. CPH's objection to this testimony goes only to its weight, not its admissibility. Not 

permitting the introduction of such contextual, rebuttal evidence would contravene section 

90.403 of the Florida Evidence Code. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 
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February 2005. 
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Lawrence P. Bemis (FL Bar No. 618349) 
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Zhonette M. Brown 
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655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone:(202) 879-5000 
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Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
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COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. 

MORGAN STANLEY & CO. IN CORPORA TED, 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

CASE NO: CA 03-5045 AI 

NOTICE OF FILING PLEADING UNDER SEAL 

Defendant, Morgan Stanley & Co. Incorporated, by and through its undersigned counsel, 

hereby gives notice that it has filed Exhibits 5, 10, 11, and 19 to Morgan Stanley's Response to 

February 3, 2005 Court Order under seal. 

WPB#57 ! 26 l.30 
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Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
Notice of Filing Under Seal 
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James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FI GEL, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
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IN THE CIRCUIT COURT OF THE 15TH 
JUDICIAL CIRCUIT IN AND FOR 
PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 

Plaintiff, 

v. CASE NO: CA 03-5045 AI 

MORGAN S TANLEY & CO. INCORPORATED, 

Defendant. 

CONFIDENTIAL - FILED UNDER SEAL 

Morgan Stanley & Co. Incorporated's Exhibits 5, 10, 11, and 19 to its Response to 

February 3, 2005 Court Order. 

THIS ENVELOPE CONTAINS MATERIAL SUBJECT TO A 

PROTECTIVE ORDER ENTERED IN THIS ACTION. IT IS NOT TO BE 

OPENED NOR THE CONTENTS THEREOF DISPLAYED, REVEALED, 

OR MADE PUBLIC, EXCEPT BY WRITTEN ORDER OF THE COURT 

CONFIDENTIAL - FILED UNDER SEAL 

Counsel for Morgan Stanley & Co. 
Incorporated 

WPB#571259.25 

CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 

/ 

_...:._--H-f''-lo-'-!--f--1-+-""""-::..........loL� 

Io) 

16div-010674



0 2 / 0 9 / 2 0 0 5  1 2 : 48 FAX 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

�VVl/V;c:f 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CJRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: 2003 CA 005045 Al 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO ADVANCE MORGAN 
STANLEY'S TIME FOR ANSWERING CPH'S TENTH REQUEST FOR PRODUCTION 

Coleman (Parent) Holdings Inc. ("CPH") by its attorneys, respectfully requests that this 

Court enter a Order directing Morgan Stanley to produce the documents responsive to CPH's 

Tenth Request for Production of Documents promptly. In support of this Motion, CPH states as 

follows : 

1. On January 25, 2005, counsel for CPH obtained a copy of a November 10, 1998 

Bloomberg article that describes William Strong's involvement in a corruption scandal in Italy 

while he was the head of Salomon Brothers International ( .. Salomon"). See Ex. A. The central 

scandal involved a joint venture that Eni SpA ("ENI"), Italy's largest energy company, wanted to 

commence to enter the insurance business. ENI was to be a 40% participant in the venture, with 

an insurer, Societa Assicuratrice Industriale SpA ("SA.I"), being a 40% participant as well. 

Salomon held the remaining 20% share. But, unbeknownst to ENI, while simultaneously 

negotiating the terms of the venture, SAF was also negotiating a '�ut and call" arrangement with 

Salomon that permitted S.Al to buy out Salomon and thereby seize control of the venture from 

ENI. During the course of the scandal, bribes were paid at various levels of the Italian 

government, all the way up to the President. 

16div-010675



0 2 / 0 8 / 2 0 0 5  1 2:48 FAX � 0 0 2 / 0 27 

2. According to the Bloomberg article, Strong was indicted in 1998 while employed 

by Morgan Stanley, on charges that he played a role at Salomon in the ENI-SAI corruption 

scandal in 1992, the year before he left Salomon and joined Morgan Stanley. Id. Upon 

obtaining a copy of the Bloomberg article, counsel for CPH immediately began to search for 

additional information. 

3. Through further investigation CPH obtained a copy of a National Association of 

Securities Dealers ("NASD") BrokerCheck report that summarizes information reported by 

William Strong on a June 2001 Fann U-4, a form every broker must tile with the NASD. See 

Ex. B. The BrokerCheck report reveals Strong' s own admission that on October 8, 1998 an 

Italian Magistrate Judge in Milan charged Strong with "contributing toward causing the carrying 

out of the crime of corruption ." Id. Strong was tried on the charges, and although the charge 

was eventually "extinguished by means of prescription" (a j udicial determination that the statute 

of limitations precluded criminal sanctions), Strong was not acquitted. Id. According to 

Strong's Form U-4, the Court entered a finding that Strong's "role in the transaction technically 

falls within the scope of Section 116 of the Italian Criminal Code." Id. At the time of his Form 

U-4 filing in June 2001, Strong indicated his intent to appeal from this adverse judgment to 

"secure a ruling that [his] conduct was in no way improper." Id. 

4. CPH has since obtained a copy of the last page of the appellate ruling, which is 

dated January 8, 2003. See Ex. C. Although the ruling is written in Italian, based on CPH's 

translation of the ruling, the appellate court absolved Strong on the ground that he did not 

commit the crime for which he was charged. Id.; see also Ex. D (translation of last page}. 

However, during the 1998 time period relevant to this lawsuit, Strong was under indictment for 

the crime and was found in October 1998 by the Milan Judge to have engaged in conduct that 
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violated the Italian Criminal Code. Morgan Stanley's knowledge of and response to those 1998 

circumstances> regardless of the exoneration by the appellate court in 2003, are pertinent to 

Morgan Stanley's state of mind concerning Strong's conduct in the �ime period relevant to this 

litigation. If Morgan Stanley knew of the allegations and chose to ignore them, or investigated 

the allegations, concluded they were well-founded, and nevertheless continued to entrust Strong 

with important corporate responsibilities, such circumstances are clearly indicative of a reckless 

disregard for the interests of third parties relying on Morgan Stanley's corporate integrity. 

5. Although documents concerning the foregoing events plainly were called for by 

CPH's prior document requests to Morgan Stanley, out of an abundance of caution, CPH on 

February 4, 2005 served an additional document request on Morgan Stanley seeking documents 

relating to the above events concerning Mr. Strong. See Ex. E. Under the applicable Rules, 

unless the time for responding to these documents request is accelerated by this Court, Morgan 

Stanley will not be required to provide relevant documents until long after the trial is underway. 

Consequently, CPH respectfully requests that this Court direct Morgan Stanley to produce 

documents responsive to CPH's Tenth Request For Production promptly, and oveITUle any 

objections to production (other than on the basis of privilege) that Morgan Stanley might wish to 

interpose. 
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Dated: February 9, 2005 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

#t21083J.vl 

Respectfully submitted, 

Johns 
SEAR DENNEYSCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and hand delivery to all counsel on the attached list on this �ay of 

6Jr, ,2005. 

S OLA 
ar No.: 169440 
enney Scarola 

art & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
222 Lakeview Avenue, Suite 260 
West Palm Beach, FL 33401 

Jerold S. Solovy. Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd, Evans & Figel, P.L.L.C. 
c/o Kirkland and Ellis 
222 Lakeview Avenue, Suite 260 
West Palm Beach, FL 33401 

laJ 006/0L f 

COUNSEL LIST 
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AlT212871.txt 
Italian Judge orders Salomon Executives to Face Trial (Updatel) 
1998-11-10 15:29 (New York) 

Italian Judge orders Salomon Executives to Fac e Trial (upda�el) 

(UP-dates wi th statement from Morgan Stanley oean witter 6 
co. in final paragraph.) · 

Milan, Nov. 10 (Bloomberg) -- An Italian judge ordered the 
former head of Salomon SmiLh Barney's European i nves�ment bank 
and a managing director in equity capital markets to stand trial 
on corruption-related char9es. 

Pro5ecutors alleged William Strong, former head of the 
European investment bank of Salomon, a unit of Citigroup Inc., 
and Manila Marocco a managing d1rec�or in equity capital 
marketst were invoiv ed in a corruption scandal in which bribes 
were pai d by insurer Societa Assicuratrice Industria1e SpA to 
secure sales to employees of Eni SpA, Italy's largest energy 
company. 

The investment bank -- which was known as Salomon Brothers 
in 1992 when the offenses are alleged to have taken place -- had 
pl anned to take a stake in a joinL-venLure company Eni and SAI 
were to set up. The case will be heard by Milan-based judges 
nexl: June. 

··Independent counsel have advised us that, based on their 
ex�ensive review of the facts and the law. there 1s no evidence 
that Manil o Maroc�o er any other employee of Salomon smith 
Barney committed any violations of Itali an or English 1aw,'' 
Salomon s aid in a wri tten statement. 

The eni-SAI case was one of the fi rst ·Tangentopoli 1 or 
·sribesville' cases to come to trial as investigations by Milan 
jud�es unraveled a network of corruption linking businesses and 
politicians. Former Eni group executives and kickback collectors 
for political parties have already been �ried and sen�enced in 
connection with the Eni-SAI case. 

A Salomon s pokeswoman said Marocco had taken a leave of 
absence to prepare for his �rial. 

Strong is now a managing direc�or at Morgan Stanley Dean 
W1t�er & co. in chicago1 where he has been since 1993. · Based on 
�he firm's (own) investigation, we have no reason to believe that 
William Strong engaged in any wrongdoi ng in cannec�ion with this 
matter,•• sai d a Morgan Stanley spokeswoman . 
--John Glover in the Milan news room (3902) 806-44-200 wi th 
reporting by Lisa Kassenaar in New York (212) 318-2300 
/rbc/lq/aaa 

story illustration: CCI us <EquitY> GP to graph the recent 
performance of Citigroup 

company news: 
CCI us <EquitY> CN Citigroup 

Indus�ry news: 
NI FIN Finance 
NI BNK Banking 
NI SCR securities 

Regional news : 
NI NY New York 
NI US U.S. 
NI ITALY Italy 
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News by category; 
NI WNEWS Personnel stories 
NI CRIME Crime 

ATI212871.txt 

News on people: 
For news about any of the people men�1oned 1n the s�ory type WHO 
followed by the person's name <GO> 

For more Citigroup personnel stories: CCI us <Equity> TCNI 
WNEWS. 
-o- (BN ) Nov/10/ 98 15:29 
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NASD BR.OKE.RCHECK 
RESPONSE TO REQUEST FOR INFORMATION 

Nationa1 Association of 
securities Dealers 
9509 Key West Avenue 
Rockvill e, MD 20850 
(BOO) 289-9999 

February 03, 2005 

The Board of Governors of the National
° Association of securities Dealers, 1nc. 

(NASD) has adoP-ted a public disclosure Qolicy which eermits certain types of 
disciplinary i nformation on NASD member firms and the1r associated persons to be 
available to the general public . section 15A(i� of the securities Exchange Act 
of 1934, as amended, requires registered secur1ties associations to respond to 
inquiri es regarding disciplinary actions involving its members and their 
associ ated persons. NASD believes that the general public should have 
access to information which will help them in their determination whether to 
conduct or continue to conduct business with an NASO member or any of the 
member ' s associated persons . 

In that regard, encl osed please find the information that you have requested. 

A 1 ist of the terms and conditions of NASO erokercheck is 
as follows: 

1. 

NASO Brokerche�k 
Terms and conditions 

NASO collects� compiles � organizes, indexes, digitally converts and mai ntains 
regulatory inTormation Trot! registered persons , member firms, government 
agencies and other sources and maintains information in the proprietary 
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Strong Brokercheck Re�ort.txt 
Central Registration Depository ("CRD(r)") database and system. NASD releases 
such information through NASO erokercheck, which provides information from 
cru> system to the investing public. Your access to NASO Brokercheck 
information provided through NASD's CRD database and system does not transfer 
any rights in CRD, NASO erokercheck or related technol ogi es to you. 

2. Your use of NASO arokercheck information is conditioned upon your acceptance, 
without modification. of all terms and conditions of this Agreement. Any 
information accessed, requested or provided through NASD Brokercheck must 
be accessed, reguested and used in accordance with the terms and conditions 
specified in th1s Agreement. NASO reserves any rights not expressly granted 
under these terms and conditions. Additionally, NASD reserves the right, at 
its sole discretion, to modify the terms and conditions for use of 

3. 

NASO Brokercheck information at any time by changing this Agreement, and any 
changes are effective immediately. such changes will be posted on the NASD 
erokercneck web site. 

CRD and NASO erokercheck are proprietary databases and employ pro�rietary 
software, but NASD makes no exclusive proprietary claim to the information 
in the NASO erokercheck system that is not created by NASO. You are ne;ther 
restricted nor prohibited by NASD from obtaining a copy of any original 
filing or information from a non-NASD source. 

4. Tne information provided through HASD Brokercheck shall be used ONLY for 
your own personal or professional use. and in accordance with all other 
terms and conditions of this Agreement: 
a. to assist you, your clients or your organization in determininQ 

whether to conduct or continue to conduct securities or commodities 
business with NASO member firms or their associated persons· 

b. to assist you, your clients or your organization in judicial 
proceedings or arbitration proceedings relating to securities or 
commodities transactions; or 

c. for non-commercial purposes consistent with the promotion of just and 
equitable principles of trade and the protection of investors and the 
public interest. 

S. The information provided to you throu�h NASO erokercheck is provided to you 
ONLY for your own personal or professional use. All other uses are 
prohibite�. You agree that you will not duplicate, download, publish, 
P-Ublicly display, modi'fy or otherwise distribute the information retrieved 
from NASD Brokercheck for any purpose other than as expressly permitted by 
this Agreement. In no event may_you offer to others any information 
retrieved from NASD Brokercheck for commercial purposes, or as part of a 
subscription service or similar arrangement. You agree that you will not 
use the information retrieved froM NASO Brokercheck to develop or create a 
database of information to be sold � licensed or ma.de otherwise commercially 
available. You a�ree that you wilt not use any process to monitor or copy 
NASO Brokercheck information in bu1k. or to make voluminous, excessive or 
repetit;ve requests for ;nformation. vou further agree that you will not 
use anr device, software or routine to bypass an¥ software or hardware that 
prohib•ts volume requests for information1 you will not interfere with or 
attempt to interfere with the proper working of NASO Brokercneck, and you 
will not take any action that imposes an unreasonable or disproportionately 
large load on NASO Brokereheck or NASD. 

6. All requests for permission to access or use NASO erokercheck for uses other 
Page 2 
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strong Brokercheck Report.t�t 
than those described in Para�raphs 4 or 5 of this Agreement must be made in 
writing to NASO clearly stating the purpose and manner in which NASO 
Brokercheck is proposed to be used. Requests may be subMitted to 
NASD, NASO Brokercheck , 9509 Key West Avenue, Rockville, Mar yland, 20850. 
NASO, in its sole discretion, may approve or reject any request that i s  
;nconsistent with the terms and conditions of use of NASD Brokercheck. 

7. Provision of i nformation by NASO pursuant to NASO Brokercheck does not 
consti tute a waiver of any of NASD's rights, privileges, or immunities with 
respect to the furnishing of disciplinary or registration i nformat ion. 

8. NASO does not charge for this service, which is offered pursuant to NASD's 
responsibilities as a self-regulatory organization, and, in partic�lar, 
pursuant to section 15A(i) of the Securities Exchange Act of 1934. In the 
prov;sion of th;s service, NASO makes no warranties of any kind, and 
disclaims liability to any person for any actions taken or omitted in good 
faith with respect to this NASD Brokercheck. NASD is not responsi ble for and 
cannot verify information from sources other than NA.SD, and does not warrant 
or guarantee the accurac� or comi:ileteness of the information requested. 
Neither NASO nor any aff1liate or supplier shall be liable for any cause 
of action in contract, tort , or othenrise, for more than the incremental 
telecommunications cost inc urred to connect to the service. Notwithstanding 
the above, neither NASD nor any affili ate or supplier shall be liable for 
any loss of ;ncome, trading loss, or consequential, inci dental, or ind irect 
damages, regardless of whether NASO has been informed of the possibility of 
such damages. 

9. Member firms. re9istered persons , government agencies, and other sources 
file di sclosure information with NASO. consistent witn its responsibilities 
as a self-regulator¥ organization, NASO performs a regulatory review of the 
disclosure informat1on filed before it makes the information available 
through NASO Brokercheck. Most disclosure information is available throu9h 
NASO Brokercheck within two business days of bei"g filed. In certain lim1ted 
circumstances, disclosure information may not be available through 
NASD Brokercheck within the usual timeframe, but will be made available 
as soon as practicable. 

10. Consistent with eolici es and procedures approved by the Securities and 
Exchange Commissi on (SEC), NASO will disclose information on individuals 
and brokerage firmst through NASO Brokercheck� for two years after the 
termination of the individual ' s or brokerage rinn's NASD regi stration . 
Discl osure i nformation r eported to NASO after an indi vidual or brokerage 
firm has terminated may not have been reviewed hr the brokerage firm or 
individual j in addi ti on 1 brokerage firms and ind1viduals who are no longer 
registered are not requ1red to independently report such i nformation . 

11. NASO erokereheck includes only information provided to CRD. In substantially 
all cases, the information provided through NASD Brokercheck represents the 
verbatim record as it was reported to NASO. However, in certain limited 
circumstances\ NASD combined information about a single event that was 
reported by dlfferent sources (e.g., a record report1n9 information on an 
event that was submi tted by a brokerage firm may contain information 
reported on the same event that was submitted by a regul ator) . This 
condition occurred when the data in the Legacy CRD system was converted 
(i.e., reformatted and t ransf erred) to Web CRD, the Internet-based central 
Registration Depository . This condition affects a small percentage of 
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Strong Brokercheck Report.txt 
records reported to NASO prior to August 1999. Tiiese converted records 
contain information that was reported to NASO in accordance with appropriate 
reporting protocols applicable to the source filers (e.g., brokerage firms 
and regulators): however, because of the combination of information from 
different reporting sources, a record di sclosed thr ough NASO Brokercheck may 
not reflect the actual filing submitted to NASD. 

12. Tke "Individual Broker comments,N "Broke rage Firm comments" and "Regulator 
comments" appear verbatim as they were provided to CRD via Forms U-4, u-s, 
and U-6. These comments were not written by NASO and have not been edited 
by NASD in any way. NASO reserves the right to redact customer names, 
confidential customer information, or offensive or potentially defamatory 
language from an NASO Brokercheck Repor� consistent with policies and 
procedures approved by the SEC. 

TC 02.l 

General Information About this Report 

This report has been generated because you have requested information about an 
Ind;vidual Broker through NASO Brokercheck. The information contained within 
this report has been provided by the individual broker, an NASO member finn(s), 
and/or secur i ties regulators as part of the securities industry's registration 
and licensing process. 

An NASO Brokercheck report for an Individual Broker consists of: 1) a Report 
Summar�; 2) the Individual Broker's current Employment history;3) tlie 
Indiviaual Broker's Approved Registrations; 4) the Individual Broker•s 
Previous Eltlplorent history, and S) the Individual Broker's Disclosure event 
information, i any. 

NASD Brokercheck discloses the following information on individual brokers: 

• current emp1oyinq brokerage firm 
* all approved reg1strations 
* 10 years of employment history 
* disclosure matters invol\rlng certain criminal charges and convictions, 

regulatory actions , civil i�dicia1 actions, consumer initiated complaints, 
terminations, and certain financial acti ons (e.g., bankruptcies, unsatisfied 
judgments/liens.) 

When eval uati ng this report, please keep in mind that a number of items may 
involve p ending actions or allegations that may be contested and have not been 
resolved or P-roven. The items may, in the end, be withdrawn or dismissed, or 
resolved in favor of the individual broker, or concluded through a negotiated 
settlement with no admission pr concl usion of wrongdoing. 
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Strong Brokercheck Report.txt 
Also remember that the information in this report 1s not the on1y resource you 
should consult. It is recommended that you learn as much as possible about the 
individual broker from other sources. Ask the individual broker for references. 
Ask family members or friends who already have established investment business 
relationships. Get in touch with local consumer and investors groups. 

should you have any questi ons concerning information contained within this 
report, call (BOO) 289-9999 - a tol1-free NASO Brokercheck hot-line operated by 
NASO - or visit NASO web site at www.nasd.com. when call ing or visiting the 
NASO web site, the information you will need includes: 

* The complete name of the individual broker . 

* The individual broker's current or previous employing brokerage firm. 

For defini ti on of terms contained within this reeort or answers to Frequently 
ASked Questions, visit the Glossary or FAQs sections of NASO BrokerCheck 
online at \'ilWW.nasd.com. 

NASD Brokercheck Report Printing Instructions 

The report contained below can be printed as is. However. unless the following 
steps are taken, the report may not print with the heade rs aligned or the text 
may run off the page. For the following report to be printed correc tly, the 
following formatting steps must be completea: 

1) 
2) 
3} 

�� 
6) 

Copy the text of the report into a teKt editor. 
Delete these instructi ons down to and including the first dashed line. 
Set the Font for the entire report to courier, 8 point. 
set the le� and right margins to 0. 
set the top and bottom margins to 0. Because every printer allows a 
different number of lin es per pagei the margins may have ta be adjusted 
differently to get the heaaers to ine up at the top of each page. The 
document is formatted to print 90 li nes per page at the speci fi ed font. 
Print the report. 

NASD Brokercheck February 03. 2005 
This information is current as of: 02/03/2005 

Page 1 

NASO Registered Person: WILLIAM HAROLD STRONG 
CRD Number: 1125097 
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Strong Brokercheck Report.txt 

******•********************************************•**************************** 

REPORT SUMMARY 
************************************************•******************************* 

*****ft****************************************************** 

Employment History 
*****************************�*********************** ******* 

Employment History: A ten year employment �istory is viewable through NASO 
Brokercheck. For an individual that is currently registered 
with an NASO member firm the ten years precedes the current 
date. For an i ndividual that is no longer registered with 
an NASO member firm, the ten years precedes the end date of 
the last employment with an NASD Member firm. 

current Employments: 1 
Registrations: 4 

Previous Employments: O 

*****************•***********••······················*······ 

Di sclosure Events : Yes 
••**************�**********************••••••***********•••• 

Disclosure Event: 

criminal Actions: 

Information that is required to be reported to NASD b� 
individual brokers via Form U-4 (Uniform Application for 
securities Industry Regis tration or Transfer) and brokerage 
firrns via Form BO (Uniform Appli cation for Broker-Dealer 
Registration). some disclosure events may have multiple 
reporting sourc es. For example, some information required to 
be reported by an individual broker via Form u-4 may also be 
reported on the individual broker ' s record by a brokerage firm 
via �orm u-5 (Uniform Termination Notice for securities 
Industry Regi stration) and/or by a regulator via Ferm u-6 
(Uniform Disciplinary Action Reporting Fonn). If a disclosure 
event is reported by multi ple sources� all ve rsions of the 
reported event will be disclosed on tne individual broker's 
NASD Brokercheck report. similarly, some information required 
to be reported by a brokera9e firm via Form BO may also be 
reported on the brokerage flrm's record via Form u-6. 1f a 
disclosure event is reported by multiple sources, al1 versions 
of the reported event will be disclosed on the brokerage 
firm 's NASO erokercheck report. 

· 

Regulator¥ Actions: 
civil Judicial Actions: 

1 0 
0 
0 
0 
Q 

Terminations� 
customer complaints: 
investigations: 
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Bonds: 
Bankruptcies: 
Judgment/Li ens: 

Strong Brokercneck Report. txt 
0 
0 
0 

NASO Brakercheck February 03, 2005 
This information is current as of: 02/03/2005 

NASO Register ed Person: WILLJ:At.1 HAROLD STRONG 
CRD Number : 1125097 

Page 2 

****•••••••**•············�*******•*•******************�························ 

CURRENT EMPLOYMENT 
***••··········································································· 

This section provides all current employments (investment-related and 
non-investment related) as reported on the individual broker's Form u-4. It 
displays the name of the employing brokerage firm that employs this individual 
broker, the brokerage firm ' s c.u> number (if applicable), the location of the 
office where the individual broker is employed, and the individual broker's 
start date. 
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strong 8rokercheck Report.txt 
If the individual broker is currently employed with an investment advi ser , the 
investment adviser's name and CRD number will display . However, additional 
information is not avai lable on investment advisers through MA.SD erokercheck as 
they are not NASO registered firms. 
1f the i ndividual broker is currently employed with a brokerage firm reg istered 
with any self-regulatory organization other than NASO (e.g., the NYSE), either 
the brokera9e firm's name or "other Business " will displar, as the Employing 
Brokerage Firm. To ob ta in the brokera9e f1 rm• s name when 'other Business" 
displays as the Employing Brokerage Flrm, please call the NASO erckercheck call 
Center Hotline number , 1-800-289-9999. 

A Brokerage Firm CRD Number will display for NASO regi stered firms the 
individual broker is cu rrent1y associated with. A Brokerage Firm CRD Number 
will not display for NASD registered firms the individual broker was formerly 
associated with. 

In additi on , a Brokerage Firm CRD Number will not display for employing firms 
that are not N�SD registered firms. Information on these employing brokerage 
firms is not available through NASD Brokercheck. 

This section also provides the jurisdictions with which the i ndividual broker is 
currentl y registered or l icensea to do business. the category of each 
registration. and the date on which the regi stration approval was granted . 

******•*******�* CURRENT EMPLOYMENT (1 of l) *****�**•******* 

Employing Brokerage Firm: MORGAN STANLEY & co., INCORPORATED 

Brokerage Firm CRD Number: 8209 
office of Employment address: 440 SOlJTH LASALLE ST 

CHICAGO, IL 60605 
start Date: 01/14/1993 
Registrations: 

Jurisdiction/SRO 

NASO 

ff'{ 
NYSE 

NYSE 

End Date: to present 

category 

General securities 
Representative 
Agent 
General Securities 
ReP-resentative 
officer 

status 

Approved 

Approved 
Approved 

Approved 
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Strong B rokercheck Report.txt 

NASD srokercheck February 03, 2005 
This information is current as of: 02/03/2005 

NASO Registered Person: WILLIAM HAROLD STRONG 
CRD Number: 1125097 

Page 3 

•*****T***�*************************************�*****�************************* 

CRIMINAL ACTIONS 
········································�······································· 

DISCLOSURE INFORMATION 

This section contains information regarding criminal events that were re�orted 
to CRD. These events are disclosable through NASO Brokercheck and inc1 u�e 
formal charges and convictions for all crimes involving felony offenses and for 
crimes involving certain misdemeanor offenses such as briber�, perjury, 
forgery, counterfeiting, eKtortion, fraud, wrongful taking of property, etc. 

some of the fields in this section of the repo rt may be blank if the infonnation 
was not provided to CRD. 

** OCCURRENCE COUNTS ** 1 Record (s) 

*************•****•*******•····················•**•••*************************** 

** FIELD DEF.CNITIONS ** 

* Report;ng source: The form through wh;ch details of the criminal 
action was reported to CRD. 
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" Date Reported: 

* court Details: 

* charge Date: 

* charge Details: 

* current status: 

• Status Date: 

* Disposition Details: 

" summary: 

strong Brokercheck Report.txt 
The date the criminal action was reported to CRD. 

Oetails regarding the court the charges were brought 
in (e.g., name and location of court, docket/case 
number, etc.). 
Date the criminal charges were filed. 
Details related to the criminal charge(s) (e.g., 
number of counts, felony or misde�anor, plea, 
etc.). 

The current status of the criminal action (i.e., 
pending, on appeal or final). 

Date of appeal or final resolution. Will be blank 
if status is pending. 

Details related to the dis�osition of the action 
(e.g., convicted, acquitted, dismissed, pre-trial, 
sentence/penalty, etc.). 

A summary of the circumstances related to the 
criminal action. 

··············�···················•***************·-�·········*················· 

**4*****� CRIMINAL ACTION (1 of 1) ••******* 

Reporting source: Individual Broker {Fonn u-4) 
Date Reported : 06/18/2001 

Court Details: OFFICE Of MAGISTRATE, CRIMINAL COURT OF MILAN, ITALY 5346/95 R.G.N.R. - NO. 
6232/95 G.R.GIP 

Charge Date: 10/08/1998 

charge Detail : THE CHARGING DOCUMENT ALLEGES THAT I IN MY CAPACITY AS HEAD Of NON-US INVESTMENT 
BANK1NG FOR SALOMON BROTHERS INTERNATIONAL LTD. ("SBILM) IN 1992. I HAD 
KNOWLEDGE OF AND PARTICIPATED IN MEETINGS CONCERNING A PROPOSED TRANSACTION 
INVOLVING ENI1 SAI AND SBIL. ALTHOUGH THE TRANSACTION WAS NEITHER ENTERED INTO 
NOR COMPLETED1 % HAVE BEEN COMMITTEO FOR TRIAL ON A CHARGE OF CONTRIBUTING 
TOWARD CAUSING THE CARRYING OlfT OF THE CRIME OF CORRUPTION, 

current status: Pending 

status Date: 05/18/2001 

sumary: THE OIARGES BROUGHT AGAINST ME IN THE COURT OF MILAN WERE TRIED 
AND THE COURT ISSUED A WRITTEN JUDG'IEN T ON MAY 18, 2001. THE 
COURT RULED THAT THE CRIMINAL CHARGES AGAINST ME ARE 
"EXTINGUISHED BY MEANS OF PRESCRIPTION." THE COURT HELD THAT 
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strong erokercheck Report.txt 
" [N]O EVIDENCE EXISTS THAT SALOMON EXECUTIVES WERE AWARE OF THE 
CORRUPTIVE AGREEMENT'' UNDER INVESTIGATION. THE COURT FOUND, 
HOWE.VER, THAT MY ROLE IN THE TRANSACTION TECHNICALLY FALLS 
WITHIN THE SCOPE Of SECTION 116 OF THE IT�LIAN CRIMINAL CODE. 
ACCORDINGLY, EVEN THOUGH THE COURT RULED I WILL NOT BE 
SANCTIONED OR FINED IN CONNECTION WITH THE CRIMINAL CHARGES, I 
Il'fTENC TO APPEAL THE WRITTEN JUDGMENT TO SECURE A RULING THAT 
MY CONDUCT WAS IN NO WAY IMPROPER. 

NA.SD Brokercheck February 03, 2005 
Thi s information is current as of: 02/03/2005 

NASO Registered Person: WILLIAM HAROLD STRONG 
CRD Number: 1125097 

CRIMINAL ACT.IONS(cont.) 

Page 4 

************ END Of REPORT •••�•******* 
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R. c P U B B L I C A  I T A L I A N A  

IN NOME DEL POPOUJ rr.t,LWllO 

La Corte d 'Appello di Milano 
Sezione Seconda Penale 

Composta dai Sipori: 
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STRONG WILLIAM nato a INDIANAPOLIS ( ) i1 01-04-1952 . APPELLANTE 
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Co tv1 \) t( " C£  
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LONDRA E MILANO in data 01-07-1 992 
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APPELLANTE 

0 -· \... __ 

SUDDE.'!TO .. . .. . . . . . .. . . . . . . .. . . . . . . . . .  , . , . . ... . . •  ., .. . .. . ... . . . . .. . . . .. . . . .. .. . . . ... . . . . . .. . . ... . . . 

avverso la sentenza cl.el Tribunale di MILANO N. Reg..Gen. 1 1 0911 999 del 12·03·l001 

con la quale veniva condannato al.la pena di:NON DOVER.SI PROCEDERE PER ES SERE n. 
R.EATO PRESCR!TTO PREVIA 
CONCBSSIONE DEll.E ATTENUANTI GENERICHE DICHIARATE PREV ALBNTI SULLA 

CONTEST ATA AGGRA V ANJ'E, 
IMPUTAZIONE: CORRUZIONE AGGR JN CONC. AOOR. 
lN LONDRA E MILANO FINO AU.:1ntl992. 

. . 

per i reati :STRONG WIT.LIAM AR'IT. 1 1 0, 1 12 N.11 1 16, 3 19, 319 BIS, 321 C.P. commesso in 
LONDRA E MlLANO in data 01-07-1992 

' ' all' d" dib · .......+ /di m1111ari< • · n - F - - ' ' t' · " .a ' ... m es1to o iemo attimlia.l.o s_7.one m c.c . . . . .  ��.er:n .•• 1..M.. .�""""'r.� 

. . . .slJU!O.'.�F'°L . . . . .. . . . . . . . . .. . . . . . . . . .. . . . . . . . . . . . .. . . . . . .. . . .. .. . . .. . . . . . . . . . . .. . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 

-· � .. ... --·- . ... . . . .. . , .. . " . . .. . ' .... .. . ... • 1 · · - .  f • • • •  ·- .... . . .  , . . . .. . . .. . ...... . ......... .. , .. . . . .. . . . " ... . . , .. . . . ... . . .. . .. .. .. . . . .... . ... ...... .. # ... .. . . . . ..... . .. ... . . .. . . .. .. . . .. .. .. .. ..... ..  . 

Sentita la rl'dazione del Sig Consigliere . . .  �'IJ. . . . . . .  a� .... . . f.�.n:w: .. . . . . . . . . . . . . . . . . . . . . . . . . . .. .. . . _  

Sentit .. . .. .. .. . . .. . imputa.t .. . . ... , la parte civile A,rv . .. . �--�e.e...r . . I,;;i:o.D .. . l.C:��---· · · ··· · 
d::..· � . . .. . . . . . . . ... . .. ... . . . . . . .. . ... ... .. . il Pubblico Ministero don . . . . S.t.�..a . .. ... . . .. . .... . . .... . .  , , ... ... . . .. ... . . . .. . . ,_P.·· ,. --·�tr .. 
.:J't,· • 2; 

. .  
il �ifensareAvv . . . �� . . . -� .. � .... r.� .. r.� .r R/� .. .. ).i:l".�t"'-• ·· ·· ·· .... . .  . .  

�� J i ·: .. . .... ....... " . .. ' .... . .. . . . . . . . . .. . . . . , . . . . . . . ... . . , .. ... . . . . . . . . . . . . . . . . . . . .. . .. . . . . . . . . .. . . . . . .. .. . . . . . . .. . . . . .. . . . . .. . . . . . . . .. . . . . . . .. . .. . .  . • 

i quali CDucludono come da verbale d'udienza. 

• 

[lJ 0 2 1 / 0 27 
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altro non era che la societa del gruppo ENI la quale sarebbe stata parte, per conto 
di tale Ente, della "joint venture• in discussione. 

Peraltro e per completezza, si osserva che, qualora si potesse superare 

quanto rilevato circa la mancata partecipazionc dello stesso alla condott.a 

corruttiva, lo Strong dovrebbe essere comunque assolto per difetto del11elemento 

psicologico. 

P. Q. M. 

La Corte di Appello di Milano -Sez. 2" Pen.-; 

Visto l'an. 605 CPP; 
In rifonna della sentenza. emessa del Trlbunale di Milano in data 12.3.200 1 ,  

appellata dall'imputato Strong William, assolve lo stesso dall'imputazione 

ascrittagli per non aver commesso i1 fatto. 

Milano. 8. 1 .2003 

IL PRESIDENTE EST. 
-

ti>; c; 1· � 

.. 
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TRANSLATION OF LAST PARAGRAPH OF LAST PAGE 

The Court of Appeals of Milan - Section 2; Penal 

In accordance with article 605 of the Code of Penal Procedure; 

In reformation of the sentence passed by the Tribunal of Milan on March 3, 2001 ,  
appealed by defendant William Strong, this Court absolves the same of the crime for which he 
was charged on the grounds that he did not commit the crime. 

Milan, January 8, 2003 

#121 1354 

� 0 2 3/02 ( 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR. PALM BEACH COUNTY, FLORIDA 

CASE NO. CA 03·5045 AI 
COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

COLEMAN (PARENT) HOLDINGS INC. 'S 
TENTH REQUEST FOR PRODUCTION OF DOCUMENTS 

TO MORGAN STANLEY & CO., INC. 

Coleman (Parent) Holdings Inc. ('�CPH"), by its attorneys Searcy Denney Scarola 

Barnhart & Shipley P.A. and Jenner & Block LLP, hereby serves its Tenth Request for 

Production of Documents upon Morgan Stanley & Co., Inc. ("MS&Co. '"). 

DEFINITIONS 

CPH incorporates by reference, in addition to those definitions herein provided, 

its Definitions and Instructions set forth in PlaintiW s First Request for Production of Documents 

served in this action. In addition, CPH defines the following terms as follows: 

1 .  ..Salomon" means Salomon, lnc.1 including any of its affiliates, 

subsidiaries, and divisions, including Salomon Brothers, and any of its predecessors and 

successors1 includjng Salomon Smith Barney, present and former employees, representatives, 

agents, attorneys� accountants, advisors� or all other persons acting or purporting to act on its 

behalf. 

2. "SAl" means Socleta Assi.cw:atrice Industriale SpA, any of its affiliates, 

subsidiaries. divisions, predecessors, successors, present and fonner employees, representatives, 

EXHIBIT 

I E 

� 0 2 4/02 (  
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agents, attorneys, accountants, advisors, or all other persons acting or purporting to act on its 

behal£ 

3. "ENf' means ENI SpA, any of its affiliates, subsidiaries, divisions, 

predecessors, successors, present and former employees. representatives, agents, attorneys, 

accountants, advisors, or all other persons acting or purporting to act on its behalf. 

4. ''ENI-SAl Joint Venture'' means the any company, or plan, proposal, or 

negotiation to create a company, jointly owned by Salomon, SAi, and ENI, or any combination 

thereof. 

5. "Indictment" means the order of any Italian court that William Strong 

stand trial on charges of corruption, bribery, or any other offense, in connection with the ENJ .. 

SAi Joint Venture, or for any other criminal or unlawful conduct. 

DOCUMENTS RIQUESTED 

1 .  All documents involving, relating to. or referring to William Strong's 

involvetnent in the ENl-SAl Joint Venture. 

2. All documents involvin� relating to, or referring to Morgan Stanley's 

investigation, if any, into or knowledge of William Strong's involvement in the ENI-SAI Joint 

Venture or any other allegation of criminal or wrongful conduct committed by William Strong. 

3. All documents involving, relating to, or referring to any investigation by 

any agency or entity of any government. including the Italian government, into allegedly 

criminal or wrongful conduct committed by William Strong, including but not limited to William 

Strong's involvement with the ENI·SAI Joint Venture. 

- 2 -
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4. All documents involving, relating to, or referring to any allegation of 

criminal or wrongful conduct conceming William Strong, including those involving. relating to, 

or referring, or refening to William Strong's Indictment, 

5. All documents involving, relating to, or refening to any trial in which 

William Strong was a defendant, including the trial arising from William Strong's Indictment. 

6 .  All documents involving, relating to, or referring to any appeal of any 

action, ruling, or determination against William Strong by any court, including any Italim court. 

7. All Form U-4's filed by William Strong. 

8. All public statements or disclosures by Morgan Stanley concerning 

William Strong's involvement in the ENl-SAI Joint Vent\1re. 

Dated: February 4, 2005 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 6061 1 
(312) 222-9350 

Respectfully submitted, 

COLEMAN (PARENT) HOLDINGS INC. 

�� 
One of Its Attorneys 

Jolm Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P .A 
21 39 Palm Beach Lakes Blvd. 

West Palm Beach, Florida 33402-3626 
(561) 686-6300 

- 3 -
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

served by facsimile e.nd hand delivery to counsel listed below on this 4th day of February, 2005: 

CHICAG0 _1209713_1 

Thomas A. Clure 
K.mxl.ANo & Ews 
GSS Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Joseph Ianno, Jr. 
CAlU.TON FlEI..DS 
222 Lakeview Avenue 
Suite 1400 
West Palm Beach, Florida 33401 

Mark C. Hansen 
KELLOGG, HUBER., HANSENs TODD 

& BVANS, P .L. L.C. 

Sumner Square, 1615  M Street N.W. 
Suite 400 
Washington, D.C. 20036-3209 

� 0 2 7  /02 7 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO; 2003 CA 005045 AI 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO �IFURCATE TRIAL 

�001/008 

Plaintiff Coleman (Parent) Holdings Inc. (•'CPH") respectfully moves for an Order 

bifurcating the detennination of punitive damages into a separate phase of the trial. In WR. 

Grace & Co., 638 So. 2d 502 (Fla. 1994), the Florida Supreme Court set forth "the procedure by 

which punitive damages in Florida may be sought" (id. at 506): 

We hold that henceforth trial courts, when presented with a timely motion, should 
bifurcate the determination of punitive damages from the remaining issues at trial. 
At the first stage of a trial in which punitive damages are an issue, the jury should 
hear evidence regarding liability for actual damages, the amount of actual 
damages, and liability for punitive damages, and should make determinations on 
those issues. If, at the first stage, the jury determines that punitive damages are 
warranted, the same jury should then hear evidence relevant to the amount of 
punitive damages and should determine the amount for which the defendant is 
liable. 

How Bifurcation Would Work 

Bifurcation splits the trial into two stages: in the first, the jury hears evidence relating to 

compensatory damages and liability for punitive damages; in the second, the jury hears evidence 

relating to the amount of punitive damages. Consequently, the first stage of the trial will include 

evidence relating to CPH's claims against Morgan Stanley, including the following general 

categories: 

16div-010702
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( l) Whether Morgan Stanley made fraudulent misrepresentations; 

(2) Whether Morgan Stanley aided and abetted fraud committed by Sunbeam; 

(3) Whether Morgan Stanley conspired with Sunbeam to commit fraud; 

(4) Whether Morgan Stanley made negligent misrepresentations; 

(5) The amount of compensatory damages to be awarded CPH. 

ltJ 002/008 

Because W.R. Grace requires a determination in the first stage of trial as to whether 

punitive damages are warranted, first stage evidence also will include all testimony and 

documents tending to show whether Morgan Stanley's conduct was of a nature to warrant the 

imposition of punitive damages pursuant to the applicable principles of Florida law. 

While Morgan Stanley's potential exposure to a punitive damage verdict is determined in 

the first stage of a bifurcated trial, the amount is reserved for the second stage of trial. The 

Florida Standard Civil Jury Instruction PD-l(b)(2003) identifies, in pertinent part, the second 

stage considerations for the jury as follows: 

(I) the nature, extent, and degree of Morgan Stanley's misconduct, and the related 

circumstances; 

(2) Morgan Stanley's financial resources; and 

(3) any other circumstance which may affect the amount of punitive damages. 

These considerations are based on both first stage evidence and such additional evidence 

as may be admitted during the second stage. See W.R. Grace, 638 So. 2d at 506; Fla. JI 

PDl(b)(l). 

Plaiotifrs Right To Bifurcation 

Al�hough the underlying facts of W.R. Grace involved a defendant's motion to bifurcate, 

nothing in the opinion suggests that a plaintiff is not entitled to that relief, To the contrary, 

Florida case law recognizes that the bifurcation process set forth in W.R. Grace is equally 

2 16div-010703
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available to plaintiffs. See, e.g., Turner v. Fitzsimmons, 673 So. 2d 532, 536 (Fla. 1st DCA 

1996) (recognizing that "[t]he use of this [W.R. Grace] bifurcation process may have been 

appropriate in the instant case" had plaintiffs requested it). Indeed, as one of the cases relied on 

in W.R. Grace makes clear, the majority view among the jurisdictions adopting a mandatory 

bifurcation procedure is that the procedure is available to plaintiffs and defendants alike. See 

Transportation Ins. Co. v. Morie/, 879 So. 2d 10, 30 & n. 28 (Tex. 1994) (in surveying the 13 

states requiring bifurcation of the trial in cases in which punitive damages are sought, the Texas 

Supreme Court found that eight of the jurisdictions (Georgia, Kansas, Montana, Nevada, New 

Jersey, Ohio, Utah, and Wyoming) mandate bifurcation whether or not sought by either party, 

three jurisdictions {Minnesota, Missouri, and North Dakota) permit either party to demand 

bifurcation, and only two jurisdictions (California and Te1U1essee) limit automatic bifurcation to 

defense motions although even those jurisdictions recognize the discretion of the court to order 

bifurcation upon plaintiffs motion). 

3 16div-010704
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Conclusion 

For the foregoing reasons. CPH respectfully requests that this Court bifurcate the 

detennination of the amount of punitive damages from the remaining issues at trial, in 

accordance with the procedures established in W.R. Grace & Co. 

Dated: February 8, 2005 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw . 
JENNER & BLOCK LLP 

One IBM Plaza 
Chicago, Illinois 60611 

(312) 222-9350 

#J 20798)vl 

Respectfully submitted, 

COLE:J, / {.PAFNT) HOLDINGS INC. 

/ , -
, / LI -f By: /' ; ·' 6. 

l,...One o'i'ItSAttomeys 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 

{561) 686-6300 
. 

4 16div-010705



02/08/2005 18:14 FAX 1€1005/008 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this 8th day of February, 2005. 

/,/ ,.,.,.. ····7 .. -·-· ' 
/ 

Searcy Denney Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman (Parent) Holdings Inc. 

16div-010706
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 

Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C., Esquire 
Thomas A. Clare, Esquire 
Brett McGurk, Esquire 
Kirkland & Ellis 
222 Lakeview Avenue 

Suite 260 
West Palm Beach, FL 33401 

Jerold S. Solovy, Esquire 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esquire 
Ketlogg, Huber, Hansen, 

Todd, Evans & Fi gel, P .L.L.C. 
c/o Kirkland & Ellis 
222 Lakeview Avenue 
Suite 260 
West Palm Beach, FL 33401 

#1211258 

� 008/008 

COUNSEL LIST 
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COLEMAN (PARENT) HOLDINGS !NC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant. 

�001/005 

IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: 2003 CA 005045 AI 

COLEMAN (PARENT) HOLDINGS INC.'S MOTION TO DEEM CERTAIN TBIRD
PARTY DOCUMENTS ADMISSIBLE AT TRIAL 

Coleman (Parent) Holdings Inc. ("CPH") by its attorneys, respectfully requests that this 

Court enter a Order deeming certain documents of third-parties Arthur Andersen LLP 

("Andersen'') and Sunbeam Corporation (nlk/a American Household, Inc.) ("Sunbeam'') 

admissible at trial. In support of this motion, CPH states as follows: 

1. This motion arises because of Morgan Stanley's latest attempts to interfere with 

CPH's efforts to establish the admissibility of certain documents of Andersen and Sunbeam. 

CPH, as this Court is aware, has been attempting to establish the admissibility of these 

documents for months: On October 22, 2004. CPH seived deposition notices on Andersen and 

Sunbeam, seeking depositions to address the authenticity and admissibility of various Andersen 

and Sunbeam documents. See Exs. A, B. Subsequently, after Andersen and Sunbeam objected 

that CPH should work with Morgan Stanley in an effort to stipulate to the authenticity and 

admissibility of the documents in question, CPH on November 22, 2004 sent a letter to Morgan 

Stanley asking it to stipulate concerning the Andersen and Sunbeam documents. See Ex. C. 

Morgan Stanley never: responded to CPH's letter. 

16div-010708
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2. As a result, CPH requested that Andersen and Sunbeam provide written 

certifications concerning certain specified documents pursuant to Fla. Stat. § 90.902(11), which 

provides that: 

[Extrinsic evidence of authenticity of the document is not a condition of 
admissibility with respect to] [a]n original or a duplicate of evidence that would 
be admissible under § 90.803(6), which is maintained in a foreign country or 
domestic location and is a accompanied by a certification or declaration from the 
custodian of the records or another qualified person certifying or declaring that 
the record: (a) Was made at or near the time of the occurrence of the matter set 
forth by, or from infonnation transmitted by, a person having knowledge of those 
matters; (b) Was kept in the course of the regularly conducted activity; and (c) 
Was made as a regular practice in the course of the regularly conducted activity, 
provided that falsely making such a certification or declaration would subject the 
maker to criminal penalty under the laws of the foreign or domestic location in 
which the certification or declaration was signed. 

Anderson provided a § 90.902(11) certification with respect to certain specified documents on 

January 20, 2005 and Sunbeam provided a certification with respect to certain specified 

documents on January 25, 2005. See Exs. D, E. 

3. Promp tly thereafter, on January 28, 2005, CPH provided the certifications to 

Morgan Stanley along with written notice of CPH's intention to use the documents to which the 

certifications pertain at trial. See Ex. F. CPH provided that notice in accordance with Fla. Stat. § 

90.803(6)(c), which provides in pertinent part that: 

A party intending to offer evidence under paragraph (6){a) [concerning documents 
kept in the course of regularly conducted business activity] by means of a 
certification or declaration shall serve a reasonable written notice of that intention 
upon every other party and shall make the evidence available for inspection 
sufficiently in advance of its offer in evidence to provide to any other party a fair 
opportunity to challenge the admissibility of the evidence . . . . 

More than a week later, on February 6, 2005, Morgan Stanley wrote objecting to CPH's use of 

the Andersen and Sunbeam documents at trial on the ground that the ualleged certification . 

is procedurally defective and untimely." See Ex. G. 
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4. Morgan Stanley's objection, in addition to being unexplained, is baseless. There 

is nothing "procedurally defective'1 about the certifications: Both certifications are in full 

accordance with the requirements of § 90.902(11). Nor is there any question about the 

timeliness of the certifications: CPH provided the certifications to Morgan Stanley almost a 

month before trial and Morgan Stanley has known of CPH' s intention to rely on the Andersen 

and Sunbeam documents for months. 

WHEREFORE, because the certifications provided by Andersen and Sunbeam are 

procedurally proper and timely, CPH respectfully requests that this Court enter an Order ruling 

that the documents listed in the certifications attached hereto as Exhibits D and E are admissible 

at trial subject .only to possible objections for relevance. 

Dated: February 8, 2005 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

1#1210229.vl 

Respectfully submitted, 

HOLDINGS INC. 

John Scarola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Federal Express to all counsel on the attached list on this 8th day of February, 2005. 

Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman (Parent) Holdings Inc, 

16div-010711
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suite 1400 

West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C., Esquire 
Thomas A. Clare, Esquire 
Brett McGurk, Esquire 
Kirkland & Ellis 
222 Lakeview Avenue 

Suite 260 

West Palm Beach. FL 33401 

Jerold S. Solovy, Esquire 
Jenner & Block LLP 

One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esquire 
Kellogg, Huber, Hansen, 

Todd, Evans & Figel, P.L.L.C. 
c/o Kirkland & Ellis 
222 Lakeview A venue 

Suite 260 

West Palm Beach, FL 33401 

#1211258 

lg] 005/005 

COUNSEL LIST 
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#230580/mep IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO.: 2003 CA 005045 Al 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

February 14, 2005 

9:30 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

Coleman (Parent) Holdings Inc.'s Motion to Deem 
Certain Third-Party Documents Admissible at Trial 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Co., Inc. 
Case No.: 2003 CA 005045 Al 
Notice of Hearing 

� 002/003 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
<"ill- "L .e Fax and Federal Express to all Counsel on the attached list, this fJ day of r,t. ,....� 

2005. 

/l' 
,I . 

( ,· 

/ / 
JACJ(sc L� 
F-t6rida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686·6300 
Fax; (561) 478-0754 
Attorney for Plaintiff 

2 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Co., Inc. 
Case No.: 2003 CA 005045 Al 
Notice of Hearing 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
222 Lakeview Avenue, Suite 260 
West Palm Beach, FL 33401 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd, Evans & 
Figel, P .L.L.C. 
c/o Kirkland and Ellis 
222 Lakeview Avenue, Suite 260 
West Palm Beach, FL 33401 

3 
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#230580/mep IN THE CIRCUIT COURT OF THE 

FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO.: 2003 CA 005045 Al 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

February 14� 2005 

9:30 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

Coleman (Parent) Holdings Inc. 's Motion to Bifurcate 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Co., Inc. 
Case No.: 2003 CA 005045 Al 
Notice of Hearing 

� 002/003 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

<7;1'- Cf· ( ' 
Fax and Federal Express to all Counsel on the attached list, this day of __ rA_. __ _. 

2005. 

·:.� 
. I .: I ' I 

( / 

�Ks ARcJLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone; (561) 686-6300 
Fax: (561) 478-0754 
Attorney for Plaintiff 

2 
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Coleman (Parent) Holdings Inc. vs Morgan Stanley & Co., Inc. 
Case No.: 2003 CA 005045 Al 
Notice of Hearing 

COUNSEL LIST 

Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
222 Lakeview Avenue, Suite 260 
West Palm Beach, FL 33401 

Jerold S. Solovy, Esq. 
Jenner & BJock LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd, Evans & 
Figel, P.L.L.C. 
c/o Kirkland and Ellis 
222 Lakeview Avenue, Suite 260 
West Palm Beach. FL 33401 

3 

� 003/003 
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FEB-09-2005 12:40 JENNER AND BLOCK 

FAX TRANSMITTAL 

Date: 

TO: 

From: 

Employee Number: 

February 9, 2005 

Zhonette Brown, Esq. 

Joseph Ianno, Jr., Esq. 

John Scarola, Esq. 

Mark C. Hansen, Esq. 

Michael T. Brody 
(561) 352-2300 

P.01/06 

..JENNER&BLOCK 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312 222-9350 
wwwJenner.com 

Fax: 

Voice: 

Fax: 
Voice: 

Fax: 
Voice: 

Fax: 

Voice: 

Client Number: 

Chicago 
Dallas 
Washington, DC 

(561) 651-1127 AND 
(202) 879-5200 

(561) 659-7368 
(561) 659-7070 

(561) 684-5816 (before 5 PM) 
(561) 686-6350, Ext. 140 

(202) 326-7999 AND 
(561) 651-1127 
(202) 326-7900 

41198-10003 

Important: This message is intended only for the use of the individual or entity to which it is addressed, and may contain infonnation that is attorney 
work product, privileged, confidential, and exempt ftom disclosure Wlder applicable law. Jfthe reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering the message to the intended recipient, you are hereby notified that any dissemination, distribution, or copying 
of this communication is strictly prohibited. If you have received this commWlication in error, please notify us immediately by telephone, and return the 
original message to us at the above address via postal seivice. 1bank you. 

Message: 

Total number of pages including this cover sheet: 0 
If you do not receive all pages, please call: 312 222-9350 

Secretary: Caryn Jo Geisler 

Time Sent: 

Sent By: 

Extension: 6490 
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February 9, 2005 

By Facsimile and Hand Delivery 

Zhonette Brown, Esq. 
KIRKLAND & ELLIS LLP 
222 Lakeview Avenue, Suite 260 
West Palm Beach, Fl. 33401 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Zhonette: 

P.02/06 

JENNER&BLOCK 

jemier & Block LLP Chicago 

One IBM Plaza Dallas 
Chicago, IL 6o611-76og Washington, DC 
Tel 312 222-9350 

wwwJenner.com 

Joanne Hannaway Sweeney 
Tel 312 840-?625 
Fax 312 840-7725 

j�eeney@jenner.com 

Attached please find an Amended Deposition Notice for the February 11, 2005 Rule 1.310 
deposition. We do not intend to videotape the deposition. 

Sincerely, 

�#�A' 

//ann� H. Sweeney U 1 C, 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

P.03/06 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03·5045 AI 

AMENDED NOTICE OF TAKING DEPOSITION 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
222 Lakeview Avenue 
Suite 260 
West Palm Beach, Fl 33401 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Avenue 
Suite 1400 
Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EVANS, P.L.L.C. 
c/o Kirkland & Ellis LLP 
222 Lakeview Avenue, Suite 260 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings Inc. will take the deposition 
upon oral examination of the following party pursuant to Florida Rule of Civil Procedure 1.310, 
and the Court's order of February 3, 2005: 

DEPONENT 
Morgan Stanley & Co., Inc. on topics 
identified on Exhibit A. 

DATE AND TIME 

February 11, 2005 at 9:30 a.m. 

The deposition will be conducted at the office of John Scarola, 2139 Palm Beach Lakes, 
Blvd., West Palm Beach, Florida. The deposition will be recorded by stenographic means. The 
deposition will be taken before a person authorized to administer oaths and will continue day to 
day until completed. 

With respect to the deposition identified above, please designate one or more officers, 
directors, managing agents, or other persons to testify on your behalf and state the matters on 
which each person designated will testify. 
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and hand delivery to all counsel on the attached Service List this 9th day of February 
2005. 

Dated: February 9, 2005 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By:� .. L...

�� I�� 
Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
222 Lake View Avenue 
Suite 260 
West Palm Beach, FL 33401 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Marke. Hansen, Esq. 

SERVICE LIST 

Kellogg, Huber, Hansen, Todd, Evans & Figel, P.L.L.C. 
c/o Kirkland & Ellis 
222 Lakeview Avenue 
Suite 260 
West Palm Beach, FL 33401 

P.05/06 
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Exhibit A 

CORPORATE DEPOSITION TOPICS 

Per the Court's Order of February 3, 2005, the Rule 1.310 deposition will relate to all of the 
information ordered to be included in Morgan Stanley & Co.'s February 7, 2005 sworn statement 
concerning CPH 9, CPH 75, CPH 130, CPH 170, CPH 182, CPH 217, CPH 264, and CPH 265. 

TnTl'\I n nr 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S VERIFIED 

MOTION TO PERMIT FOREIGN ATTORNEY TO APPEAR 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH"), joined by its Florida counsel, Jack 

Scarola, moves this Court pursuant to Rule 2.061(b) of the Florida Rules of Judicial 

Administration, for an Agreed Order permitting Sam Hirsch to appear pro hac vice in this action 

on its behalf. Counsel for Defendant Morgan Stanley consents to this Motion. In support of the 

motion, CPH states: 

1. CPH has retained attorney Jack Scarola and the firm of Searcy Denney Scarola 

Barnhart & Shipley, P.A., 2139 Palm Beach Lakes Boulevard, West Palm Beach, Florida, as 

Florida counsel to assist in this matter. 

2. CPH and its Florida counsel seek the assistance of Sam Hirsch of Jenner & Block 

LLP, One IBM Plaza, Chicago, Illinois, in this matter. CPH has previously retained the above-

mentioned law firm to provide legal representation in connection with this matter. 

3. Sam Hirsch is a member in good standing of the following bars: U.S. Supreme 

Court; U.S. Court of Appeals for the District of Columbia Circuit; U.S. Court of Appeals for the 

Fourth Circuit; U.S. Court of Appeals for the Sixth Circuit; U.S. District Court for the District of 

Maryland; U.S. District Court for the District of the District of Columbia; D.C. Court of 

-1-
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Appeals; and Maryland Court of Appeals. Outside of this case, Mr. Hirsch has not filed an 

application in any Florida state court to appear as counsel under Florida Rule of Judicial 

Administration 2.061 in the last five years. Mr. Hirsch has never been disciplined, suspended, or 

disbarred by any court. 

4. Mr. Hirsch has read all applicable provisions of the Florida Rules of Judicial 

Administration and the Rules Regulating the Florida Bar, and this motion complies with those 

rules. 

5. Jack Scarola has been a member of the Florida Bar since 1973, Florida Bar No. 

169440, and consents to act as co-counsel with the foreign attorney in this action. 

WHEREFORE, CPH moves this Court for an Agreed Order permitting Sam Hirsch to 

appear on its behalf in this action. 

Under penalty of perjury, I declare that I have read the foregoing motion and with respect 

to my credentials the facts stated in it are true. 

Sam Hirsch 

-2-
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CERTIFICATE OF SERVICE 

The undersigned, an attorney, hereby certifies that a copy of the foregoing has been 

071-
fumished by U.S. Mail and facsimile to the following counsel for Plaintiff on this _7_ day of 

February, 2005. 

Joseph Ianno, Jr. 
CARLTON FIELDS 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 
Tel.: (561) 659-7070 
Fax: (561) 659-7368 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
KIRKLAND & ELLIS 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Tel.: (202) 879-5000 
Fax: (202) 879-5200 

-3-

Scarola 
1\RCY DENNEY SCAROLA BARNHART 

& SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
Tel.: (561) 686-6300 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

AGREED ORDER GRANTING VERIFIED MOTION TO 

PERMIT FOREIGN ATTORNEY TO APPEAR 

THIS CAUSE having come before the Court upon Plaintiff Coleman (Parent) Holdings 

Inc.'s ("CPH") Verified Motion to Permit Foreign Attorney Sam Hirsch to Appear pro hac vice, 

and the Court having been advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

CPH's Verified Motion to Permit Foreign Attorney Sam Hirsch to Appear pro hac vice is 

GRANTED. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this_ day 

of February, 2005. 

- 1-

ELIZABETH T. MAASS 
Circuit Court Judge 
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Copies furnished to: 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
(202) 879-5000 
(202) 879-5200 (fax) 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS 
222 Lake View A venue, Suite 1400 
West Palm Beach, FL 33401 
(561) 659-7070 
(561) 659-7368 (fax) 

John Scarola, Esq. 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 
(561) 686-6300 
(561) 478-0754 (fax) 

Jerold S. Solovy, Esq. 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, IL 60611 
(312) 222-9350 
(312) 527-0484 (fax) 

-2-
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COLEMAN (PARENT) HOLDINGS INC., IN THE CIRCUIT COURT OF THE 
FIFTEENTII ruDlCIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., CASE NO: 2003 CA 005045 AI 

Defendant. 

COLEMAN (PARENT) HOLDINGS INC. 'S 
MOTION TO COMPEL PRODUCTION OF DOCUMENTS 

RELATING TO WILLIAM STRONG 

Pursuant to Fla. R. Civ. P. 1.380(a)(l), Coleman (Parent) Holdings Inc. ("CPH") 

respectfully requests that the Court (1) direct Morgan Stanley to produce documents requested in 

CPH's First Request for Production of Documents - specifically, those documents containing 

references to Italian criminal proceedings against Wjlliam Strong brought in 1998; and (2) grant 

any additional relief the Court deems appropriate as a result of Morgan Stanley's violation of a 

prior Order of this Court. In support of this motion, CPH states as follows: 

1. This motion arises because CPH recently obtained information suggesting that 

Morgan Stanley has improperly withheld documents responsive to document requests made on 

May 9, 2003, and which this Court ordered Morgan Stanley to produce on or before April 2, 

2004. Specifically, on January 25, 2005, counsel for CPH obtained a copy of a November 10, 

1998 Bloomberg article that describes William Strong•s involvement in a corruption scandal in 

Italy while he was the head of Salomon Brothers �temational ("Salomon"). See Ex, A. The 

central scandal involved a joint venture that Eni SpA ('•ENf'), Italy's largest energy company, 

wanted to commence to enter the insurance business. ENI was to be a 40% participant in the 
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venture, with an insurer, Societa Assicuratrice lndustriale SpA (''SAi"), being a 40% participant 

as well. Salomon held the remaining 20% share. But, unbeknownst to ENI. while 

simultaneously negotiating the terms of the venture, SAF was also negotiating a ''put and call" 

arrangement with Salomon that permitted SAI to buy out Salomon and thereby seize control of 

the venture from ENI. During the course of the scandal, bribes were paid at various levels of the 

Italian government, all the way up to the President. 

2. According to the Bloomberg article, Strong was indicted in 1998 while employed 

by Morgan Stanley, on charges that he played a role at Salomon in the ENI-SA! corruption 

scandal in 1992, the year before he left Salomon and joined Morgan Stanley. Id. Upon 

obtaining a copy of the Bloomberg article, counsel for CPH immediately began to search for 

additional information. 

3. Through further investigation CPH obtained a copy of a National Association of 

Securities Dealers ("NASD") BrokerCheck report that summarizes infonnation reported by 

William Strong on a June 2001 Form U-4, a form every broker must file with the NASD. See 

Ex. B. The BrokerCheck report reveals Strong's own admission that on October 8, 1998 an 

Italian Magistrate Judge in Milan charged Strong with "contributing toward causing the carrying 

out of the crime of corruption," Id. Strong was tried on the charges, and although the charge 

was eventually "extinguished by means of prescription" (a judicial determination that the statute 

of limitations precluded criminal sanctions), Strong was not acquitted. Id. According to 

Strong's Form U-4, the Court entered a finding that Strong's "role in the transaction technically 

falls within the scope of Section 116 of the Italian Criminal Code." Id. At the time of his Fonn 

U-4 filing in June 2001, Strong indicated his jntent to appeal from this adverse judgment to 

"secure a ruling that [his] conduct was in no way improper." Id. 
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4. CPH has since obtained a copy of the last page of the appellate ruling, which is 

dated January 8, 2003. See Ex. C. Although the ruling is written in Italian. b�ed on CPH's 

translation of the ruling, the appellate court absolved Strong on the ground that he did not 

commit the crime for which be was charged. Id.; see also Ex. D (translation of last page). 

However, during the 1998 time period relevant to this lawsuit, Strong was under indictment for 

the crime and was found in October 1998 by the Milan Judge to have engaged in conduct that 

violated the Italian Criminal Code. Morgan Stanley's knowledge of and response to those 1998 

circumstances, regardless of the exoneration by the appellate court in 2003, are pertinent to 

Morgan Stanley's state of mind concerning Strong' s conduct in the time period relevant to this 

litigation. If Morgan Stanley knew of the allegations and chose to ignore them, or investigated 

the allegations, concluded they were well-founded, and nevertheless continued to entrust Strong 

with important corporate responsibilities, such circumstances are clearly indicative of a reckless 

disregard for the interests of third parties relying on Morgan Stanley's corporate integrity. 

5. The corruption charges and findings against Strong, although only recently 

discovered by CPH, have been known to Morgan Stanley since the time of Strong's indictment 

in 1998. The November 10, 1998 Bloomberg article quotes a Morgan Stanley spokeswoman, 

who states that Morgan Stanley conducted its own investigation into the charges against Strong. 

See Ex. A. 

6. Documents relating to Strong's indictment plainly were called for by the vecy first 

set of CPH's Requests for Production of Documents, served in May 2003. Specifically, Request 

No. 44 sought "[a]ll documents concerning ... personnel files (jncluding without limitation any 

documents that describe or discuss the training, experience, competence, and accomplishments) 

of all Morgan Stanley personnel who performed services for or on behalf of Sunpeam in 1997 or 
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1998." See Ex. E. It is undisputed that Strong was employed by Morgan Stanley and performed 

seivices for or on behalf of Sunbeam during the relevant time period. 

7. In response to a prior motion to compel, on March 15, 2004, this Coun ordered 

Morgan Stanley to produce, on or before April 2, 2004, copies of documents responsive to 

CPH's Request to Produce No. 44. Among other things, the Court ordered Morgan Stanley to 

produce from the files of the Morgan Stanley employees who worked on Sunbeam related 

engagements in 1997 and 1998: "[a]ll references (positive or negative) to the employee's 

truthfulness, veracity, or moral turpitude." See Ex. F. 

8. Documents generated and obtained by Morgan Stanley in the process of its 

investigation of the criminal charges brought against Strong in 1998 would no doubt reflect on 

Morgan Stanley's state of mind concerning Strong's .. truthfulness, veracity, or moral turpitude" 

and would have been maintained by Morgan Stanley in Strong's .. personnel files." Those 

documents should have been produced by Morgan Stanley, pursuant to this Court's March 15, 

2004 Order, on or before April 2, 2004. Similarly, any amended Form U-4s Strong filed with the 

NASD reflecting the criminal charges facing him should have been produced. Nevertheless, to 

date, Morgan Stanley has not produced any such documents. 

9. Morgan Stanley has no basis for withholding any of the documents that are 

responsive to Request No. 44 as modified by this Court's March 15, 2004 Order. Morgan 

Stanley knew that CPH's discovery requests sought documents which reflected on Strong's 

''truthfulness, veracity, or moral turpitude," but nonetheless withheld responsive documents. As 

a result, CPH has been prejudiced, including during the depositions CPH took of Morgan Stanley 

senior executives. Had Morgan Stanley produced relevant documents, CPH could have explored 

4 16div-010733



0 2 / 0 8 / 2 0 0 5  13 : 12 F A X  It! 0 0 5 / 0 3 8  

the executives' knowledge of and reaction to Strong's alleged involvement in the Italian 

corruption scandal. 

WHEREFORE, CPR respectfully requests that this Court (1) direct Morgan Stanley to 

promptly produce documents responsive to Request No. 44 of CPH's First Request for 

Production of Documents, including documents containing references (positive or negative) to 

William Strong's truthfulness, veracity, or moral turpitude, such as documents related to the 

criminal charges made against William Strong in 1998; and (2) grant any additional relief the 

Court deems appropriate as a result of Morgan Stanley's violation of the Court's March 15, 2004 

Order. 

Dated: February 9, 2005 

Jerold S. Solovy 
Ronald L. Manner 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Ulinois 60611 
(312) 222-9350 

CHICA00_1210018_3 

Respectfully submitted, 

Jo1fllll�17'l[I 
SE CY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and hand delivery to all counsel on the attached list on this q p--day of 

(Jr. ____ ,, 2005. 

Florida 
Searc enney Scarola 
B art & Shipley, P.A. 

21 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684·5816 
Attorneys for Coleman(Parent)Holdings Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
222 Lakeview A venue, Suite 260 
West Palm Beach, FL 33401 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
One IBM Plaza 
Suite 4400 
Chicago, IL 60611 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd, Evans & Figel, P.L.L.C. 
c/o Kirkland and Ellis 
222 Lakeview Avenue, Suite 260 
West Palm Beach, FL 33401 

� 0 0 7 10 3 9  

COUNSEL LIST 
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Italian Judge orders Salomon executives to Face Trial (Updatel) 
1998-11-10 15:29 (New Yark) 

Italian Judge Orders Salomon EXecutives to Face Trial (Updatel) 

(U�dates with statement from Morgan s�anley Dean Witter & 
co. in final paragraph . ) · 

Milan, Nov. 10 (Bloomberg) -- An Itali an judge ordered the 
former head of Salomon Smith Barney's European investment bank 
and a mana9ing director in equity capi�al markets to stand trial 
on corrup�1on-related charges . 

Prosecutors alleged willia111 Strong, former head of the 
European investment bank of Salomon, a unit of Ci tigroup Inc., 
and Manila Marocco a managing director in equity capital 
markets 1 were invo1ved in a corruption scandal in which bribes 
were pai d by i nsurer societa Ass1curatrice Industriale SpA to 
secure sales to employees of Eni SpA, Italy's l argest energy 
company. 

The investment bank -- which was known as Salomon Brothers 
in 1992 when the offenses are alleged to have taken place -- had 
planned to take a stake in a joi nt-venture company eni and SAI 
were To set up . The case will be heard by Milan-based judges 
next June . 

··Independent counsel have advised us that, based on thei r 
extensive review of the facts and the law, there is no evi dence 
that Manila Marocco or any other employee of Salomon smith 
Barney committed any violations of Xtalian or English law ,'' 
Salomon said in a written statement. 

The Eni-SAI case was one of the first ·Tangentopoli' or 
"sribesville' cases to come to trial as investigations by Milan 
jud�es unraveled a ne�rk of corru�ion linking businesses and 
�ol1ticians. Former Eni group executives and kickback collectors 
for political parti es have already been tried and sentenced in 
connecti on with the Eni-SAI case. 

A Salomon spokeswoman said Marocco had taken a leave of 
absence to prepare for hi s tri al . 

Strong is now a rnanagi ng direc�cr at Mo r gan Stanley oean 
W1tter & co. in Chicago , where he has been since 1993. • Based on 
�he firm ' s (own) investi gation , we have no reason to believe that 
William Strong engaged in any wrongdoing in connac�ion with this 
matter,•• said a Margan Stanley spokeswoman. 

--John Glover in the Milan newsroom (3902) 806-44-200 wi th 
reporting by Lisa Kassenaar in New York (212) 318-2300 
/ rbc/lq/daa 

story i llustrati on : CCI us <EquitY> GP to gra ph the recent 
performance of C1t1group 

Company news: 
CCI us <Equity> CN Citigroup 

Industry news: 
NI FIN Finance 
NI BNK Banking 
NI SCR Securities 

Regional news: 
NI NY New York 
NI US U.S. 
NI ITALY Italy 
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News by ca�egory: 
NI WNEWS Personnel stories NI CRIME Crime 

A1T21287l.txt 

News on people: For news about any of the people men�ioned in the story type WHO 
followed by �he pe rson ' s name <GO> 
For more Citigroup personnel stories : CCI us <Equity> TCNI WNEWS. 
-0- (BN ) Nov/10/ 98 15:29 
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Strong Brokercheck Report.txt 

NASO BROKERCHECK 

Nationa l ASsociation of 
securi ties Dealers 9509 Key West Avenue 
Rockvi 11 e, MO 20850 
(800) 289-9999 

February 03, 2005 

RESPONSE TO REQUEST FOR INFORMATION 

The Board of Governors of the National Association of securities Dealers, Inc. 
(NASO) has ado�ted a public di sc1 osure �olicy which permits certain types of 
disciplinary information on NASO member firms and their associated persons to be 
available to the general public. section 15A(i) of the securities Exchange Act 
of 1934, as amended, requires regi stered securities associations to respond to 
inquiries rega rding disciplinary actions involving its members and their 
associated persons. NASO believes that the general public should have 
access to i nformati on which wi11 help them in their determination whether to 
conduct or continue to conduct business with an NASO member or any of the 
member ' s associated persons. 

In that regard, encl osed please find the i nformatio� that you have requested. 

A list of the tenns and conditions of NASD Brokercheck is 
as follows: 

NASD erokercheck 
Terms and conditions 

l. NASO collects, compiles, organizes, indeKes, digital ly converts and mai ntains 
regu1 atory information from registered persons , member firms, government 
agencies and other sources and mai ntains information i� the proprietary 
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strong Brokercheck Report.txt 
centra1 Registration Depository ("CRD(r)") database and system. NASO releases 
such information through NASO Brokercheck, which provides information from 
CRD s ystem to the investing public. Your access to NASO Brokercheck 
information provi ded through NASD's CRD database and system does not transfer 
any rights in CRD, NASO Brokercheck or related technologies to you. 

2. Your use of NASO Brokercheck information is condi tioned upon your acceptance, 
without modification, of all terms and conditions of this Agreement. Any 
information accessed, requested or provided through NASO Brokercheck must 
be accessed, requested and used in accordance with the terms and conditions 
specifi ed in this Agreement. NASO reserves any r i ghts not expressly granted 
under these terms and conditions . Additionally, NASO reserves the right, at 
its sole discretion to modify the terms and condi tions for use of 

3. 

4. 

NASD Brokercheck in�ormation at any time by c hanging this Agreement, and any 
changes are effective immediately. such changes will be posted on the NASO 
Brok ercheck web site. 

CRD and NASD Brokercheck are proprietary databases and employ proP-rietary 
software, but NASD makes no excl usive proprietary c1aim to the i nformation 
in the NASO B roker ch eck s ystem that is not created by NASO. You are neither 
restricted nor prohibited by NASO from obtaining a copy of any original 
fi ling or information from a non-NASD source. 

The information provided through NASO erokercheck shall be used ONLY for 
your awn personal or professional use, and in accorda nce with all other 
terms and conditions of this Agreement: 
a. to assi st you, your clients or your organization i n determinin� 

whether to conduct or continue to conduct securities or coA1ROd1ties 
business wit h NASO member firms or their associated �ersons • 

b. to assist you, your clients or your organization in judiciai 
proceedings or arbitration proceedings relating to secur;ties or 
co mmod ities transactions; or 

c. for non-co111nercial pur�ose s consistent with the promotion of just and 
equitable pr incipl es of trade and the protection of inves tors and the 
public interest . 

5. The information provided to you throu9h NASO erokercheck is provided to you 
ONLY for your own personal or pro fess i onal use. All other uses are 
prohibite�. You agree that you will not duplicate, download, publish , 
P-Ublicly display, modify or otherwis e distribute the information retrieved 
from NASO Brokertheck for any purpos e other than as expressly permitted by 
this Agreement. In no event may you offer to others any i nform ati on 
retrieved from NASD BrokerCheck for col001ercia1 purposes, or as part of a 
subscription service or similar a rrangement. vou agree that you will not 
use the information retrieved from NASO Brokercheck to develop or create a database of information to be sold; licensed or made otherwise conwnercially 
available. You a9ree that you wil no t use any process to monitor or copy 
NASD Brokercheck 1nformation in bulk, or to make voluminous . excessive or 
repetitive requests for information. You further agree that you will not 
use any device, software or routine to bypass an¥ s oftware or hardware that 
prohibits volume requests for i nformation , you w111 not interfere with or 
attetnpt to interfere with the proper worki ng of NASO srokercheck, and you 
will not take any action that imposes an unreasonable or disproportionately 
large load on NASO Brokercheck or NASD. 

6. All requests for permission to access or use NASD Brokercheck for uses other 
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Strong Brokercheck Report.txt 
than those described in Paraqraphs 4 or 5 of this Agreement must be made in 
writing to NASO clearly stating the purpose and manner in which NASO 
Brokercheck is propose� to be used. Requests may be submitted to 
NASO, f'.lASD erokercheck. 9509 Key west Avenue, Rockville, Maryland , 20850. 
NASO, in its sole di scretion , may approve or reject any request that is 
inconsistent with the terms and conditions of use of NASO B rokercheck. 

7. Provision of information by NASO pursuant to NASO Brokercheck does not 
constitute a waiver of any of NASO's rights, privileges, or immunities with 
respect to the furnishi ng of disciplinary or registration infon11ation. 

8. NASO does not charge for this service, which is offered pursuant to NASD's 
responsibilities as a self-regulatory organization , and, in particular, 
pursuant to section 15A{i) of the securities EXchange Act of 1934. In the 
provision of this service , NASO makes no warranties of any kind, and 
�isclaims liability to any person for any actions taken or omitted in good 
faith with respect to this NASO Brakercheck. H.ASD is not responsibl e for and 
cannot verify information frOll sources other than NASO, and ijoes not warrant 
or guarantee the accurac¥ or completeness of the information requested . 
Neither NASO nor any affiliate or supplier shal l  be liable for any cause 
of action in contract , tort, or otherwise , for more 'than the incremental 
telec04llmunica�ions cost incurred to connect to the service. Notwithstanding 
the above, neither NASO nor any affi li ate or supplier shall be liable for 
any loss of income, trading loss, or consequential, incidental, or indirect 
damages, regardless of whether NASO has been informed of the possibility of 
such damages. 

9. Member firms, re9istered persons. government agencies, and other sources 
file disclosure i nformation with NASO. consistent with its responsibilities 
as a self-regulatory organizati on, NASD performs a regulatory review of the 
disclosure information filed before it makes the information available 
through NASO Brokercheck. Most disclosure information is available throu9h 
NASO Brokerdieck within twO business days of being filed. In certa; n limi�ed 
circumstances, disclosure information may not be available through 
NASO Brokercheck within the usual timeframe, but wi11 be made available 
as soon as practicable. 

lQ. 

11. 

consistent with policies and procedures approved by the securities and 
EXchange Co11"1ission (SEC), NASD will disclose infonnation on i ndividuals 
and brokerage fi rms, through NASD Brokercheck for two years after the 
termination of the 1ndividua1"s or brokerage firm's NASO registration. 
Disclosure information reported to NASO after an individual or brokerage 
firm has terminated may not have been reviewed by the brokerage firm or 
indivi dua1i in addition 1 brokerage firms and individuals who are no l onger 
registered are not requi red to independently report such information. 

NASO B rokercheck includes only information provided to CRD. �n substantially 
all cases , the inforination provided through NASO B rokercheck represents the 
verbatim record as it was reported to NASO. HOwever, in certain limited 
circumstances1 NASD combined information about a sin�le event that was 
reported by different sources (e.g., a record reportin9 information on an 
event that was submitted by a brokerage firm may contain information 
reported on the same event that was submitted by a regulator). This 
condition occurred when the data in the Legacy CRD system was converted 
(i.e., reformatted and transferred} to Web CRO, the Internet-based central 
Registration Depository. This condition affects a small percentage of 
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strong Brokercheck Report.txt 
records reported to NASD prior to Augost 1999. These converted records 
contain information that was reported to NASD in accordance with appropriate 
repo rting protocols applicabl e to the source filers (e.g., brokerage firms 
and regulators); however, because of the combination of i nfo rmation from 
different reporti ng sources , a record disclosed through NASD erokercheck may 
not reflect the actual filing submitted to NASO. 

Ttie "Individual Broker comments," "Brokerage Firm comments" and "Regulator 
comments" appear verbatim as they were provided to CRD via Forms U-4, U-5, 
and u-6. These co11111ents were not written by NASO and have not been edited 
by NASO in any way. NASD reserves the right to redact customer names, 
confidential customer information, or offensive or potentially defamatory 
language from an NASD BrokerCheck Report consisten t with pol icies and 
procedures approved by the SEC. 

TC 02.1 

General Information About this Report 

This report has been generated because you have requested ;�formation about an 
Ind;vidual Broker through NASO Brokercheck. Ttle information contained within 
this report has been provided by the individual broker, an NASD member fi rm(s). 
and/or securities regulators as p art of the securities industry's registration 
and licensing process. 

An NASO Brokercheck report for an Individual Broker consists of: 1) a Report 
summary; 2) the Individual Broker's current Employment history;3) the 
Indiviaual Broker ' s �proved Registrations: 4) the Individoa1 Broke r • s 
Previous Employment history, and 5) the Individual Broker's Disclosure Event 
information, if any. 

NASO Brokercheck discloses the following information on individual brokers: 

• current employing brokerage f1rm 
• a11 approved reg1strations 
• 10 ye ars of employment history 
• disclosure matters involving certain criminal charges and convictions, 

regul atory actions, civil i�di cial actions , consumer ini ti ated comp1ai nts 1 
terminations, and certa in financial actions (e.g., bankruptcies, unsatisf1ed 
judgments/liens.) 

when evaluating this report , please keep in· roind that a number of items may 
invol ve pending actioRs or al l egations that may be contested and have not been 
resolved or P-roven. The items may, in the end, be withdrawn or dismissed 1 or 
resolved in favor of the individual broker, or concluded through a negoti ated 
settlement with n o  admission or conclusion of wrongdoing. 
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strong Brokercheck Report.txt 
Also remember that the i nformati on i n  this report 1s not the on1v resource you 
should consult. It i s  recom mended that you l earn as much as poss1 ble about the 
i nd i v i dual broker from other sources. Ask the indi vidual broker for references. 
Ask family mem bers or friends who already have es tabli shed i nvestment busi nes s 
rel ations hi ps. Get i n  touch with local cons umer and investors groups. 

should you have any ques tions concerning i nformation contained within this 
report , cal l (800) 289-9999 - a toll -free NASO B rokerchec k hot- li ne operated by 
NASD - or visit NASO Web si te at www . nasd . com. When calli ng or vi si ti ng the 
NASO web si te, the informati on you will need includes: 

* The complete name of the i ndi vi dual b roker. 
* The indi v i dual broker's current or previous employi ng brokerage firm. 

For definiti on of terms contained within this report or answers to Frequently 
Asked Questions, visit the Glossary or FAQs secti ons of NASD Brokercheck 
online at v.ww.nasd.co m. 

NASO Brokercheck Report Printing Instructions 

The report contained below can be printed as is. However, unl ess the following 
steps are taken, the report may not pri nt wi th the h eaders ali gned or the text 
may run off the page. For the following reP-Ort to be printed correctly, the 
fol l owi ng formatti ng steps must be completed: 

1) Copy the text of the report into a text editor. 
2) Del ete these i nstructions down to and including the first dashed li ne. 
3) set the FOnt for the enti re report to couri er , 8 point. 
4) set the left and right margins to o. S) set the top arid bottom margins to 0. Because every printer allows a 

different number of li nes per page� the margins may have to be adjusted 
differently to get the hea�ers to 1 i ne up at the top of each �age. The 
document is formatted to print 90 li nes per page at the specified font. 6) Print the report . 

NASO Brokercheck February 03, 2005 
This information is current as of: 02/03/2005 

NASO Registered Person : WILLIAM HAROLD STRONG 
CRD Number: 1125097 
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*************•••******************************************* •******************** 

REPORT SUMMA.RV 
******•*************•****•******************•···············•******************* 

*********************** ********************�**************** 

Employment History 
****************************** ***********************�****** 

Employment History: A ten year employment history is viewable through NASD 
Brokercheck. For an indivi dual that is current1y registered 
with an NASO member firm the ten years precedes the current 
date. For an indi vidual that is no longer registered with 
an NASO member firm, the ten years precedes the end date of 
the last employment with an NASO member firm. 

current Employments: 1 
Registrations : 4 

Previous Employments � 0 

***********************•····�··•**************************** 

Disclosure Events: Yes 
*******•*************************·�························· 

Disclosure Event: 

Criminal Actions: 

Information that is required to be reported to NASO b� 
individual brokers via Form u-4 (uniform Application for 
securities Industry RC?Qistration or Transfer) and brokerage 
firms via Form BD (Uniform Application for Broker-Dealer 
Registration). some discl osure events may have multiple 
reporting sources. For example, some information required to 
be reported by an indivi dual broker via Form u-4 may also be 
repo rted on the individual broker's record by a brokerage firm 
via Form u-S (Uniform Termination Notice for securities 
Industry Registration) and/or by a regulator via Form U-6 
(Uniform Disciplinary Action Reporting Fon11). If a disc1osure 
event is reported by multiple sources1 all versions of the 
reported event will be disclosed on tne individual broker's 
NASO Brokercheck report. similarly, some information required 
to be reported by a brokerage firm via Form BO may also be 
reported on the brokerage firm's record via Form u-6. If a 
disclosure event is reported by multiple sources, all versions 
of the reported event will be disclosed on the brokerage 
firm's NASO Brokerdieck repo rt. 

· 

Regul ato� Actions: 
civil Judicial Actions : 

1 
0 
0 
0 
0 
0 

Terminations: 
customer complaints : 
Investigations: 
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Bonds : 
Bankrupt:ci es: 
Judgment/Liens: 

Strong Brokercheck Report.txt 
0 
0 
0 

NA.SD Brokerche�k February 03, 2005 
This information is current as of: 02/03/2005 

NASD Registered Person: WILLIAM HAROLD STRONG 
CRO Number: 1125097 

Page 2 

********•*••*************�********************•·······················••******** 

CURRENT EMPLOYMENT 
***************•************************************•*************************** 

This section provides all current employments (investment-related and 
non-investment related) as reported on the i ndividu al broker's Form u-4. It 
displays the nanie of the employing brokerage firm that employs this i ndividual 
broker, the brokerage firm's CRD number (if a�plicable), the location of the 
office where the individual broker is employed, and the i ndividu al broker"s 
start date. 
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stranR Brokercheck Report.txt 
If the individual broker is currentl y employed with an investment adviser, the 
investment adviser's name and CRO number will display. However, additional 
information is not available on investment advisers through NASD Brokercheck as 
they are not NASD registered firms. 

If the individual broker is currently employed with a brokerage firm registered 
with any self-regulatory organization other than NASO (e.g., the NYSE), either 
the brokera9e firm's name or "other Business" will di splar. as the Employing 
Brokerage Firm. To obtain the brokera9e firm's name when 'other Business" 
displays as the Employing Brokerage F1rm, pl ease call the NASO Brokercheck call 
center Hotl ine nurnber, 1-800-289-9999. 
A Brokerage Firm CRD Number will display for NASO regi stered firms the 
individual broker is currently associated with. A Brokerage Firm CRD Number 
will not display for NASO registered firms the individual broker was foM1terly 
associated with. 

ln additi on, a Brokerage Firm CRO Number wi11 not display for employing firms 
that are not NASO registered firms. Information on these employing brokerage 
firms is not available through NASD Brokereheck. 

This section also provides the jurisdictions with whic h the i ndividual broker is 
currently registered or licensed to do busi ness, the category of each 
registration, and the date on which the regi stration approval was granted. 

•*•••••********* CURRENT EMPLOYMENT (1 of 1) **************w* 

Employing Brokerage Firm: MORGAN STANLEY & co., INCORPORATED 

srokerage Firm CRD Number : 8209 
Office of Employment address: 440 SOUTH LASALLE ST 

CHICAGO, IL 60605 

start Date: 01/14/1993 End Date: to present 

Registrations: 

Jurisdiction/SRO categary Status 

NASO General securities Approved 
Representative 

Approved NY Agent 
NVSE General securities Approved 

Res>resentative 
Approved HYSE officer 
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NASD B rokercheck February 0 3 , 2005 
Thi s infonnation i s  current as of: 02/03/2005 

NASD Regi stered Person : WIL LIAM HAROLD STRONG 
CRD Number: 1125097 

Page 3 

**•**•**** ***********••····� ·••********�**************************************** 
CRIMINAL ACTIONS 

· · ························•***•·· ······ ············ ·· ··························· 
DISCLOSURE INFORMAT.l:ON 

Thi s s ection contains i nformati on regardi ng cri minal events that were reported 
to CRD. These events are di sclosabl e through NASD erokercheck and incl ude 
formal charges and convi ctions for al l crimes i nvolving fel ony offenses and for 
crimes involving certain misdemeanor offenses such as briber�, perjury, 
forgery , counterfeiti ng , eKtorti on , fraud, wrongful taki ng of property, etc . 

some of the fie l ds i n this section of the report may be bl ank if the information 
was not provi ded to CRD . 

** OCCURRENCE COUNTS •• 1 Record (s) 

********•••••*•*••·················· · ·········••***"*****•••••••••••*•****•••••• 

** FIELD DEFINITIONS ** 

* Reporti ng source : The form through whi ch detai l s  of the c ri mi nal 
action was repor ted to CRO .  
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• Dat:e Reported : 

* court Detai l s :  

strong e rokercheck Repo rt . txt 
The date the cri mi nal acti on was reported to Cf\D . 

Detai l s  regardi ng the court the charges were b rought 
i n  (e . g  . •  name and l ocation of court , docket/case 
number , etc . ) . 

* charge Date:  oate the crimi nal charges were fi led. 

* charge Detai l s :  Detai l s  rel ated to the cri minal charge (s) (e . g . ,  
number of counts , fel ony or mi sdemeanor, pl ea, 
etc . ) . 

• cu rrent status : The current status of the c r i m i nal action (i . e . , 
pending, on appeal or  fi nal ) .  

• S tatus Date : Date of appeal or f; nal resoluti on . Wil l  be blank 
if status is pendi ng. 

• Di spositi on Detai l s ;  Detai ls related to the di spos i tion of the action 
(e . g . , convi cted , acqui tted , di smi ssed , pre -tr; a1 . 
sentence/penal ty, etc . ) . 

"' summary: A summary of the ci rcums tances rel ated to the 
cri mi nal acti on . 

**** *** **********··· · · ······· ··········· ··········· · · · · ·········• * * * ******* ***** 

****** * • * CRIMINAL ACTION (1 of 1) *** ****** 

Reporti ng source : Indivi dual Broker (Form U-4) 

Date Reported : 

Court Detai l s : 

charge oate : 

charge Detai l �  

Current status : 

Status Date : 

summary : 

06/18/2001 

OFFICE OF MAGISTRATE , CRIMINAL COURT OF MILAN , ITALY 5 346/95 R . G . N . R . - NO . 
6232/95 G . R. GIP 

10/08/1998 

THE CHARGING DOCUMENT ALLEGES THAT, IN MY CAPACITY AS HEAD OF NON-US INVES1MENT 
BANKING FOR SALOMON BROTHERS INTERNATIONAL LlD. ("SBIL") IN 1992 . I HAD 
KNOWLEDGE OF AND PARTICIPATED IN MEETINGS CONCERNING A PROPOSED TRANSA�ON 
INVOLVING ENI , SAl AND SBIL . ALTHOUGH THE TRANSACTION WAS NEITHER ENTERED INTO 
NOR COMPLETED , I HAVE SEEN COMMITTED FOR TRIAL ON A CHARGE OF CONTRIBUTING 
TOlllARD CAUSING THE CARRYING OUT OF THE CRl:ME OF CORRUPTION. 
Pendi ng 

05/18/2001 

THE CHARGES BROUGHT AGAINST ME IN THE COURT OF MILAN WERE TRIED 
AND THE COURT ISSUED A WRITTEN JUDGMENT ON MAV 18 . 2001 . THE 
COURT RULED THAT THE CRIMINAL CHARGES AGAINST ME ARE 
''EXTINGUISHED BY f<'lfANS OF PRESCRIPTION . "  THE COURT HELD THAT 
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strong B rokercheck Report . txt 
" {N] O EVIDENCE EXISTS THAT SAlOMON EXEClTTIVES WERE AWARE OF THE 
COR RUPTIVE AGREEMENT" UNDER INVESTIGATION . THE COURT FOUND, 
HOWEVER, THAT MY ROLE IN THE TRANSACTION TECHNICALLY FALLS 
WITHIN THE SCOPE OF S ECTION 116 O F  THE ITALIAN CRIMINAL CODE .  
ACCORDINGLY , EVEN THOUGH THE COURT RULED I WILL NOT BE 
SANCTIONED OR FINED IN CONNECT!(m WITH 'TllE CRIMINAL CHARGES , I 
INTEND TO APPEAL THE WRITTEN JUDGMENT TO SECORE A RULING THAT 
MY CONDUCT WAS IN NO WAY IMPROPER. 

NASO Broke rcheck February 03, 2005 
Thi s i nformati on i s  cu rrent as of: 02/03/2005 

NASO Regi stered pe rson: WILLIAM HAROLD STRONG 
CRD NUlllber: 1125097 
CRIMINAL ACTIONS(cont . ) 

Page 4 
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I; 

a: 
c. 
z 

_, 

• 
R E P U B B L I C A  l ! A L l A N A  

IN NOME DEL POPOLO ITAl.IANO 

La Corte d 'Appello di Milano 
Sezione Seconda Penale 

CompostB dai Signori: 

,. ' � - • •• - ""' - - • • • •  #. • 
• Don . .. ;-::. : . , . ; :  . .  :-;::-.- -• .  :-'"", ..... ;j�- . .. . . . .. .. . . .. . ... . . . . .... . .. . . . . . . . ... .. . . . .  Ptcs1dente .\ 

l .. 

l .. 

�u.:t.�,=... 1'1�'1��� ,�!�1a.:i..n . ..  
. . . . . . . . . . . . .. . . . . . . . .. . .. . . . . . . . . .. . . . . . . . . . . . . . . . . . . .  , . . . .......... .. . .. .. Consigliere 

.· -•• , ........ 
-

• ,, ,. ' � • .• •  �.- · · ":7' 
•; " ' '· .;.111 rj i:,r:. _iJ,.;..a 1 Ull� •4 .. , . . . . . . , . . .... . . .. . . . . . . . ..... . .  , , ., .. .. . . . ... . . .. . ... .. .. . .. . .. , . ... ... . . . . . . . .. . . . . .. ... .. .. . .. .  . 

SENTENZA 
nella causa del Pubblicv MiDistero 

oontro 

STRONG WILLIAM nato a INDIANAPOLIS ( ) il 01-04-1952 · APPELL.ANTE 
- LIBERO ELETT DOM C/O A VV G. DE LUCA DEL FORO DI ROMA 

Co tJ1 \.J H A c:.£  

Imputato di : ARTT. 1 10, 1 12 N.1 ,  1 1 6> 319, 3 1 9  BIS, 321 C.P. commesso in 
LONDRA E MlI.ANO in de.ta 01-07-1 992 
Difeso da: Avv.A VV. GRJSEPPE DE LUCA Faro di ROMA 

Pane Civile ; BNl S.P.A. Difensore A.._-v.AVV. CARLO GILLI Foro 
._ di MII.ANO 

' 

lgj 0 2 1/ 0 3 8  

An. 'N .. :- .,-::. .. • ..... • * 

C;mtpione c:- :ii= 

-.:::;. 
N . ::;.:. � . . . 

della Slil'Dt1mZfl 

N.51 03/2001 
del Reg Gon App 

U D I E N Z A 
del giomo 

. .  Q,£ /a.t:/c.s. 
Depo11ltata 

in Caocelleria 

il)�"J : :';,·. �- .. 

v 
Esttano esecunvo a 

Proc Genaralc .... . -·· · 

Proc R.ep. c/Pret. di 

Proc Rep. c/Trib di 

il .... . ·-· .. . ... ... . ··-· .. . .. . . 

'Ufficio Carpi reuo 
di · • · · · · · ·· · · ·  . , ,. ... .. . . . .  ' . 

Esimtto alla Ptcfcttutll 
il ... . . .......... .... .. . ..... . 

Emiio ;Jlf.C. •. ll:'f .. fl.-� 
f'ltr6 /f;1(,A /)O .. . .. , ... .. ... .. . . ... ... ... . ..... .. . 

i] . • . d..5. . . , .. P..t. �j 
�r..vtt 5s � 'P" .... 

n Ca.11celliere 

A� · 
,, 

acdam. scbecbl 
il , .  " . .. .... . . . . . . . . . . . . 

EXHIBIT 

c 
IArt . .... ..... . . .. . . , . . . . . 

Campioue Penale 16div-010750
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APPELLANTE 

0. 
-- \.... -. 

SUIIDETIOM .. . . . . . ... . . . . . . . . . . .  ' . . .. . . . . . .. . . . .. .. .... . ... . ,  . .. � ,  . . . . ' . ... ....... .. . . . .. . . ... .. . . 

avverso la sentenza del Tribunale di MILANO N. Reg . . Gen. 1 1 09/1 999 del 12·03-2001 

con la quale veniva condannato alla pcna di:NON DOVER.SI PR.OCEDERE PER ESSERE IL 
REATO PRESCRITTO PR.EVIA 

CONCESSIONE DELLE ATTENUANII GENElUCHE DICHIARATE PREVALENTI SULLA 
CONTESTATA AGOR.AV ANTE. 

IMPUIAZIONE: CORR.UZIONE AOGR. IN CONC. AGGR. 

IN LONDRA E M.Il..ANO FINO ALL'l/7/1992. 
. . 

per i reati :STRONG WlLLL.\M AR.TT. 1 10, 1 1 2  N. l, 1 1 6. 3 1 9, 319 BIS, 321 C.P. commi:sso in 
LONDRA E MIT.ANO in data 01-07-1992 

in esito e.ll'odiemo dibattimento/disc�ne in c.c . . .. . �...Q.J� •. i,,i,1_,�.....,Y.'� 

... sl.i!.2Q.'..;1.�}�0L . . ..... . . , . . .. . . . .. . . . .. . . . . . .. . . . . . . .. . . . . . .. . . . . . . .... . . . . . . .  _. . . . . . . . . . .... . ... .. ....... . . . ... .. . .. .. . .  . .  

... '>61o• 0 H •  I ..... >•-• ' .. .  "' • • 'I •  I .. 0 • • J • •  • •  •at. ,,., t. a  • • •  , • • •  • • • I  .. .. . 'II '> l • • • - •  • • • p • ,.  •••• • ••• • • •  • " '  • • • • • • • "'" 'II ·�"-"'" . . ..... ••• " ' • • ""'" I • " • ""' " 'I " • • • • '" • •• • .,  f •1•"'"''" ••-• 

Sentita la relazione del Sig. Consi1licre . . � • • . . .  B.�J.Q . . ,'f�.«-•; . .. . . .  , . . .. .... . ... .. .... . . . ,. ,, .. . 
Sentit. .. . .. .. . .. . .. . imputat ,.  . . . . .. la parte civile A vv. · · ·�· ·"-6'� -r·.f �...o • •. rt.f..�.r.ir...a .. . . . . . . .  . 

� :-: 
,. 
. .. . . . .. . . ...... . . . . . . .. . . . . . . . . .... . il Pubblico Ministero dott ... . S.i.�.Y.l .... . . . . . .. ..... .. ..... . . ....... .. . . . .. . .. .  . 

j.•. � 
. 

ti .Bifensore Avv , . .  �J.;.o.(-'f¥·- .. � . . :0...et.TI� .. f...,;,:i:y,w-.i...r � . . .. )bL.....u-'\ .. · · · ·  ... . .. . . . 
l. � i �· .. 11111 

....... .. .. . ... ,. .. -· � ., . .. .. .. .. . .  ,,, .. . . ........ .. ..  ., .... .. . . , ... ... 1 ... . . .......... ,. . . . .. . ........... .. . . . , .... ... , .... .. .. ... . . , .. ... . . . ... 1 .. .. . .. . . .. . ... . . . . . . ... . . . ... . . .. . , . .. . . , ••• 

i quali concludono come da verbale d'udienza. 

t 
• 

I ' i 
I . 

Ill 0 2 2 / 0 3 9  
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; 1· . . 

20 

altro non era che la societa del gruppo ENI la quale sarebbe stata parte, per c:onto 

di tale Ente, della "joint venture• in discussione. 

Peraltro e per completezza. si osserva che, qualora si potesse superare 
quanto rilevato circa la mancata partecipazione dello stesso alla condotta 

corruttiva, lo Strong dovrebbe essere comunque assolto per difetto dell'elemento 

psicologico. 

P. Q. 1111 • 

La Corte di Appello di Milano -Bez. 2A Pen,-; 
:.. Visto l'an. 605 CPP; 
� 

In rlfonna della sentenza emessa dal Tribunale di Milano in data 12.3.200 1 ,  
r . .-. appella.ta dall'imputato Strong William, assolve lo stesso dall'imputazione 

! i e.scrlttagli per non aver commesso ii fatto . 
• :!.1. 

i..X 
ffj t··:. Milano, 8 . 1 .2003 

'.�� �f:� . ..  
\• . .. . . 

IL PRESIDENTE EST. 

� c; 1· � 

.. 

;:. s;iter.zs passeite i:-; cosa giudi�ete: 
da! gbrn:i ··-·-'i�- C..S .. 2003 

J\li l!aric • J ;::.:1-j��-z;L_� 
IL CANC¥£�JERE , .• � 'OUV/"' 

• '  v .  "" 1· 
r 

16div-010752
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TRANSLATION OF LAST PARAGRAPH OF LAST PAGE 

The Court of Appeals of Milan - Section 2; Penal 

In accordance with article 605 of the Code of Penal Procedure; 

In reformation of the sentence passed by the Tribunal of Milan on March 3, 2001,  
appealed by defendant William Strong, this Court absolves the same of the crime for which he 
was charged on the grounds that he did not commit the crime. 

Milan, January 8, 2003 

#121 1 354 

EXHIBIT 

I D 
16div-010753
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JN THE CJROJJT COURT 01 THE FJFT!:E.NTH JUDJClAL CIRC1J1T 
JN AND FOR PALM BEACH COUNTY, noRmA 

) 
COLEMAJ'\ (PAllENT) NOLO�OS iNC., ) 

) 
PJaintilT1 ) 

} 
v. ) 

) 
) 

MOR.OAN ST A..�EY &: CO., I.NC.
. } 

) 
DcfCi)(fan1. ) 

Cac �o. CA 00�04 5 Al 

DOROTHY ""· WILKE:N CCU;;AKOf.CJRCUIT COUAT lfiCUIT CIVIL DIVISION 
MAY Oi 2003 

COPY I ORIGINAL 
PL1\INTIFF1S FIRST R£0YEST FOB PRODu�6�1XWo'<!a�l��G 

Plai.nliff C.olt'Dlan (J>aren1) Holdings. inc. ("'CPH'' or .. Plainliff'), by iu anomqis 

Sea:rc:y Denney Scarola Ih.mbart & Shipley P.A. and Jenner & Block. LLC. bc:rcby K-rvH i� First 

Rcqucs• for PTodu�non of Dorume.nu upon Defendant Moigan Sumlcy & -Co .. Int. ("Mor.pn 
St2l>Jcy'' or "Defendant"), and requesis ruponses and lhc p1odw::iion of documc:n1s at I.he office of 

Surcy D111rieyScarola Baml'...an & Shipley P.A., 2 1 39 Pehn fJeacb Ldct$ Blvd,, W�st Pa-lm Buch, 

Florida, Wilhin ihe time piovided by Florida Rule of Civil 1rottdurc J .3SO(b). 

L "'AJbii:ra1icins .. mtilllSf',lbrnJ . .Du.nlip apd SUJJbtamComor•rio,No. 32 I� 

00088 99 (AAA); at1d &mcll A .  Kush &.nd Sunbnm Comomipn, No. 32 1�0 0009 1 99 (MA). 
l. "Coleman .. mc:.an1 t.hc C<ilc1n.n Company, Inc. 01 Ul)' of its pi�nf 41\d 

fclTJ)tr officers, d.ireclors, employees, 1cprcscntatiws, agcnu • ..vad rJl other ·pc:1ong 1(•ma or 

purponing 10 act on i1.1 hrbaU. 

laJ 0 2 5 / 0 3 8  
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. . , . ... . . . 

C�rprmuian, CLN Holdin1s. Co. lns:., or wry of lbci: praeni and l'onner otric.-,. ��. 
emp]O)'tts, Up1cs.cn&atives, &gam, and all olba' pC1$0M ii1CUn8 or pl.lrpOl'ling-tO ilC1 on Wir bf half. 

4. "Cokma Tranuc:lion• mew lht n.nut>-tion comempla\ed by tbf 

FcbNary 27, 1 998 ACJceme:nts. 

" ... 

evidr nting, or c4nstinning. 

i. ·'DOC'\>ments .. means docwnenu whemcr fi:aed in -tqiblc medium ot 

c lectionically Sto:rcd. The word .. dotumcn'5'" shall include, by 'W'ayof eJwnple aad no1 by way of 

limita1ion, an of 1hc followina: ;:iapc:rs, concspondmce. 11ede k:ners, avelope1. memoranda, 

c.becks, audio and \rideo z�cordiilp and U"Ulstripti'C:DI thcnof. pleadlnjs., tcslimoay, amcles, 

de�k cal1.ndar1, pockr& ulendars, lisu. 'kl&s. publie1lions, ootKics, diagnms, iastNCtions. dilli.es. 

miDutcs for mceting1, <OrfOr&U! minuics., 01der11 resol\ltions, ag<ndaa, rnrmoriab or D01CS of oral 

c;ommunitetioni, w.bethn by telephone or face:-to..f�c, ci>ntrK:l5, aperncnts, -drafts of er proposed 

drives 01 memories, compuu1 disJr:en:es or diw, e-mail, CD-�O'Ms, or any'Ofher wiciOle Uimg 'OD 

in!ormation. is se<'orded 'OJ· rt"ptcdut-cd, toe-et.her whb all 00"1.aocm1 on any of �he (O'icCQing, a.11 

·2· 

� 0 2 8 / 0 3 9  
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ori1ina'5, file �epics, or ochu 'llniquc copi'5 of \ht toregoine. and "11 \'enions or cinfis lhtr.co!, 

\l/hrlhn lmd or POL 

8. 'T c.bn1ary:Z7. 1 998 Apccmc:ili "mean${a} tbe Apmmr ond Plan of Mr1.ger 

d.a:cd a$ ofF'ebruary211 1998 among Swibcam C-orp •• user Acquiaition Corp., ClN Hold!ngs. mc:. 

r.nd Coleman (Parcn1) Holdings lnc. and{b) the Aifeemcn1 and PlanofMercer d•Md as offcbruary 

2', 1998 among S'Unbc11m Corp .• Campa Acqujsition-CoJP .• and The C-oleman Comp1ny, 1G<-

9. "Financial StitcmcDIS" m�� whhout lirnitllioa. 'balance sbecu, 1uitcsncnu · 

of ir.c:omc, carnin�. rttaincd :amine$, so�rces -and applicaliQln of f'unds. -cash flew pro_i:c:\ions, 
notes 10 each such slalt.mcnu, or ;uiy ol.bu note• wbic.h pe:nain lo lhc ;past or pi:escn1 fin2.11C"ial 

condition of Sunbcm, wheibc:r a11yof(ht fare.going is audi1ed 01 un-..diced, wbelher final, inierlrn 

or pro forma. complcLC or panial, consolidafed, ,.e11ly, mOJJ'l.hiy, or otbtrwisc. 

l O. ..Litigations" me.\DI In Bs Sunbeam jecuritirs LiS!c•1ion.. Sll·SlS&-C1v.· 

Middlc:brc:iok! (S.O. FIL); C:!fDdqJ A1§et M,M11.geme.nt LP .. fl pl, 'I/ ,junJ?cam ComociT.b?J'h ti al., 

98�5113-Civ .• MiddJcb1ookr. Uld 91·8275-Civ.•Middlebrooks (S.O. 'f'la.);Krjm y1 Pmlm. r11l., �o. 

Cl..983 J 68AD U�* Jud. Cir., Fla.); s�apJe1op v . .Sunbrim '9.!P .. c:1al •• �o. 91- l67'6·Ci'Y.·�I cS.D. 
Fla.); Sunbef!!D CDIJ'. v. l'rjcc:wa1erho*s:Cooncu.lJ.P, No. CtOOS444AN { I s• Jvd. Cir., fl:a.)i !D 
1s SYnliu.m Com" 1;,,, No. Ol -4029J (A.JG) (Dan.la. S.P.N.Y.) IDd my ad\'lnlf')' proccedin� 

themn; SEC y. Dunlap e1 AL. No. Ol·8437-Civ.•Midd11b1ooks (S.O. FIL); {la)q:reg Cepiral 
M�agcmept U.C v. AnbllJ Andersen JJ.l, No. BC2�1 )17 (L.A. Cf)'., CA}; and koiemaQ {fqrntl 
ttoldincs l.nc. v. A.rthw An!k.,cn LJ,.P,.euL. No. CA Ol -06062AN (J'S111 J"ud. Cir ... Fla). 

1 J .  .. Morgan S1illlcy'• means M01pn S\anle)' ll Co .• Inc. or 58)' -of i:s 

5Ub1idii!.ncs, diviiions. p1cdeccsson, s11cc-etsor&, present and formc' cnpkl)IOCS, repr�.entative5. 
agenu, anomcys, acc:oun:.anu, advi$on, or an o•her pc:uons •C'tirti OJJJUIJ>Ofti."lg-tti aci<>n iu bchal!. 

� 0 2 7  / 0 3 9  
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1 2 .  ·sEC Adminir.uasi ... c Proccedib£S" mtu.s Jn t'he Mitter otSv.nb<•Jn Ccm .• 

SEC Acimininnti� Proceeding file No. 3· 1-0481 .  and Jo the .Mauer Qf Ptvid C:. fan.rim. SfC 

Adminisvarivc: Proccc:cling file No. 3- 10482. 

JS . ''SEC'' mu.iu •he Securities end Exchange Comminion. 

14.  ..Subordi.na\e<i Debentures" m�s S11nbcam's Zero Coupom Conveniole 

Sen1or Subordin•ied 'OcbentJJes 0\11 20 18.  

IS. -subordinaled Debrnnnc Off.erir.g•· mtanE the offmng of Svnbt.a.m's 

S\lboJ din 11ed De be:nrures. 

1 6. "Sunbeam" me a.111 S'Unbeam Corpoiauon. o.r anyof iUlllbsidiaries, divisions. 
dfili.a:c:s, predci:;css;ars, succesiiors.. pu:scni mcl former -nnploytts. Jcp1c1aicatives, agenu, 1nd aH 
other persons actin@ or p'UJ'poning io ac:1 on ir.s bcb11f. 

1 7. ''You" OJ "You:r" n:ir.ans Morgan Swilcy & Co., lnc. and/or any of iu 

subsidiaries, divisions, prcdu:cuors, succ:cn01$., prcs'1ll or fon:nef employees, repreu:nrarives. 

age.nu. anom�, •�. idvison, or an�ac aCTiDI or purponing to aci on ias behalf. 

INSTitUCIIQNS 
l .  Documcnu 'Shall be produc�d u they a n  kept in the usual c:o11rse 'Ofou.sirtes!, 

o; orpni2ed U1d labeled to correspond io tbc: -talegoriu ia lhi� Request. Documcftts anadled \ocacb 

o\hu should no1 be separai.cd. Docummu consisting oliu:m1p;c'Viouslyproducc:d in lbr 1.ide1dons, 

Arbitrations, and/01 Sl?C Administreti"lc Proc:eedinp with Ba\e$ nur.ibtring sail be produoed in 

Bau�s n"Umbc.r order. 

'l. All docwnrnrs shall be produced in Ult fiJc folder, ai �cJope ounbcr a1ma.UKr 

in which Ille documi:ms au kips OJ mail\c1ine.d by you. If, '101 illy reasoa, lhr ccmtainei <innot be 

p1oduccd, prOO\lc.t copies of aJI Jab:ls or o&her idemifyin@ rnuks. 

igi 0 2 8 / 0 3 8  
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3 .  The rc lcvanr puiod. unless otherwise iS'dinted. shall \le C«ora January 1, 

n�7 1brou1b tbe dllce ohrial of 1his maner, and shill include alJ documcnu and inlormation 

which tdan in wbole or in J'ln 10 sl.lCh �riod, or -to c\relJ'tS or circumswices <!urine svcb pc.rJod. 

c"c.n Uiougll da&cd, p1c:pued, senc:a&co or fctdved prio1 oJ subseq\lent to 1h11 pniod. P� 

supplcmen1 oJ coin.c:'l yow rupons.Ci 10 lhue r-equcsws if, 11 any time, ')'O\l OetOlllC awll'C tbll )'OUI 

responseS lilt inc.ompleu or incomct in aey rupect. 

p1ociut: pro1et:1ion for all or any ponion of 1 dOl:Umc1n, you shall provide 1 privikcc log dtar 
des tribes lht whhl:u:ld mami1l suffiC.cntJy\o allow CJIH �01cst \be privilege orimnec,ion aucned . 

s. The rono'tlloin; n:ilcs ofccnswaioo apply; 
. 

disjw�rh-cly or conjUIKtively as necessary 'o brint wilhin U\c KOIK 

of the disc-ow:ry requesa all' lCSpClOSCI \bat mipl �rwlH be 

ou1Si�r of 1hrir scope; 

and 

c) The use oflln: �ingular form ofuiy word io,ludcs th�pluraJ and vice 

J .  A ll  docuinents conce.rnin& your d'fQCU to h&vc Suubeam ma in  or maiprain 

2. All dOC'Umt'1l\5 u:flt:aing all recs and c:apenscs paid by Sun�am -to )OU, 

Ill 0 2 8 / 0 3 8  
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daily diaries {includine el=c·ictonic ta!tnde.r procrann), OJ -o\hu -doc\unenu ih'lt.dcscn� or Rcord 

&he time $pe:al, or expcnsrs sOC\ln.fd (intluding 'back•up .fOT any oui.cil-pocke1 c1pe:nses), b� uy 

Morgan Stinlcy pcrsonncJ, or lhat ductibe or 1.ecord any aspect of 1heiJ arliviiia<"Ont-cmini any 

.s:rvic:� pcnormrd on bcbalfof, or toocc:ning, Su:tbtam. 

: . All documcnl$ -t'Gnc.tmlns any investisa1ion, U1alysis, or cNt d.iliaence of 

S'Wlbeam f.onduC\cd by you or ou )'Out .oth1tf in J997 or 1991. 

4 .  All dot.\lrr�nt5 c®cemin1 a.ny mvcstiprion. �•l)'iis. or $>c dmaen« of 

Colcn:a.n or CPH conduc:ml by you -cu on yC'l:l behalf in 1997 or 1 998. 

S.  All documcou«>nccming )'OUJ at\cmpu in 1'997 or 1998 to ioca&e-soinconc 

to pure ft25e 01 olherwisc acquire S\:obrzm, wbc\her wou1h muce:. p\ud·.eff, a-a.nt{cr of ustu or · 

seniritic$, 01 otherwise. 

6.. AlldocumcnU-tonccraing )'O'W' 1nempi$ in l 9P7 or 1 998 to JocMc-companies 

fo1 Sunbeam lo pwchase or otherwise 1c.quin:, whemer lhr<>ugbmuact. pw<bue. cransfcr of asst'L! 

or srC'Uriti�s, or od!Cl"Wile. 

7. 

199,& Aauemenu. · 

I. AU docW"Dcn".I coDccmin& the ,)osing oiw Coleman Tnnuctioa, includint 

without limitation all docvm¢atf con:emiug lhe decision to-close L'io)e Coleman TranJaction. 
9_ 

1 997 and l 991. 

10. 

All documcn� .c-onc;cmina tbc mectinjs of Sur.be' em's 8o11� of Direct.on in 

rc5can h �dy515, whe-�r er nOl ai Morr&n ScanJqi, providr covenge for Sunburn or any otiu-de'bf 

or equity ucu.ritics. 

·�· 
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1 1 .  

Ic5c arth a.naly.u. includinc wilho\H limitation Andrew Conway, James 'Donner, Jake folcy, .and 

Karen Ehrich, conccminr SWlliam. 

12. AU docurncn;s conterning t:unmunic.a1ion1 b1:1Wccn or among you, Sunbcun. 
and Wall Snr:ct u.al)'Sll corm:miDg Sunbu m or 1he Colmi..n Trln$aC1ion. 

l J. AU docwncnu (ODc:cn:ains any Y:i.luacior:i of Sunbtam or Sunbeam securities. 

1 • .  All docvmcn'l5 conccming lbe stock ma.rke 1 'a vaJua lion of Sunbc:un sceurities, 

including ....,i \bcu1 limiuuion ®'umcnu dc'Ktibq or f.llalyzin& lhc inti caM! or dcdinc in 1ht ir.uke r 

price of S\lnbea:m s1ock in \he puiod fxom and including July I .  1 996 lhrough �d including 

Ocecmbu J 1 . 1998. 

IS .  All documents i."onccrninc any valUilirm of ColcmM 'Or Coleman &C'C'ufi1ies. 

J 6. All d°'WDcnl5 conc.uniJl& synv.gics ma' might be achie'llC!ld from & busincs.s 

combination of Sunbeam and Coleman. 

]7. AlJ d0<uincnlS co1:1cernins Sunbeam's fmanc'11J 5tatcmenW and/or resw1ed 
ranr.ncial s1a1ctnnus. 

1 8. All docurnenu .:onceminc lhc increase in the 1i1.r o! \he Subordinated 

Ocbcnrunt Oft'cring from S�OO millio1:1 10 $7� mlllion. 

19. All documents c:.onf.crr.ing aoy drali or cxmncd "comfon lei1en" r-cqueSt«"d 

by you OJ provided to ycu in coMeaion wilh lhc SubordinilCd DcbamNrc Offaing. 
20. AH docurDcnU -conu.rning 1hc sale or, 01 )'Our ancmpr.s 10 tel� Subordi:aem� 

Ocbcnrutc5, im;l"Uding widJou1 limic.ariOJ'l-documcn1S conccmins road 5bo"'s· .c:ommvnicaaions wkh 

potential inv¢51ors. or communic;uio1u wi'b or �one Morsar.i S'anlcy's saws ptrlOMfl. 

2 1 .  A U  doniman.s conc-em.ing tilt p1i1:1ing of '\be Subordinaud 'Debcnturu . 

• 7. 
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Debcnrurrs. 

DcbcDNrtS. 

22. All doc\Jmemu ccnccming lht conv�icm fc:anncs of me 'Subofdinaicd 

23. AU documen1s conterning 1he "book of demand .. for die Subordin� 

24. All docwnun1 conc::un\na \he cvnus lhat \OOk place on �axh .,, 1998 at 

Global financial Ptcu, mcludins without limi:ation dotumenu conteTning Lawrence Boramcin 

andlor John lyrrc. 

J 991. 

25- All docw:neaucouccmingyour communications witlrSunbcamon M�h ll, 

26. All documcnQ ccmccrnin1 1hc "'bring·dow.n" due cl;tipcc for the 

Subordinated De benrurc Offering. 

_1998. 

27. AH do,i.nnents coricemfog your communicaeom will't Sunbram on Mar<b ?•, 

2 &. AU doi:wnenlS ccnceming Sunbnm '$ fin1q11anct 199& u.lc.s and/or e�ings. 

29. Alldoaamcnts concr�uig 1bc:closina oflha Subordinaw:SDcbcnnarc Ofkrio1 

inchld.ing witliout lirnitaliOD all documrnu couccming the decision 10 close the SubotJdinatc'd 

DcbCDtun Offrrins. 

30. AU documcnu concc:rning Vie Subord�a.u:d Debcnflln Offering. 

3 1 . All documcnu cootcrnmg any work or s1rvicc1 you pcri'onncd .fct or oa 
behalf of SU!>ti:.;.m in 1997 ar 1 �9&, iesaidleu of whether yo\I "'Cre compcmaied for lhat work, 

32. All documenu conce.rning preu rcJcases issued by Sunbtun OD October 23, 

1997, Ma.rch l9, J 991, April l, I�&. May 9. 1 998, J\lnc 1 5, 1998, June 25, 1996, JW1e lO, 1 991, 

OctobC'r 20. 1998, and Novcmoer 121 1998-

·i· 
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3 3 .  

inue.d by Sunbeam 011 Ot�l 23. 1997, Much 19, 1 991. April 3. 1 998. May 9, 1 9", Ju ne  IS, 

1998, June 25. 1 998, June: JO. 1998, Oc1cber 20, 199S, a.nd Novanbet 12. 199!. 

34. All documen1s conc-ernina communications rc:1atit11 •o Sunbetm, Colcmut. 

or CPH, including wichw1 lil:nha1ion inu:maJ communica1ions w.Khin Morgan Stanley or 
commuDicauoma bctwun OJ unong Mor gm Stanley and SUDbum; Skaddca, Al'p.S, Slalc, Mcapa 

It Flom LLP; Coopru &: Lyb�d LLP; Llama Compi!.Uy; Anhur Anders.en U..P; Sard Ve1rbinncn 
& Co., lnc.; Hiil & J<nowltan, lnc.; The Coleman Company, w.; C«c:Hl Suinc fint Boston: 

Coleman (i'arent) Holdings lac.; MacAnd.rc-.'5 & f orbes Hcldinas. kit.; Wec.hteU Lipton, ROStn a. 

Ka12; Da"is ?oJk & Wardw<H; or any 01br1 pcnon or <�mpan)', and/or any of \heir JtsptdiYe 
C!1Dplo)'1:u, age.nu, or n'!p1escntalivfl. 

35. All dOC13mmu couccnlir.g die Coleman Tnnuction. 

36. All doc:'Ull'lnlU conccr.linC ahc Subot<llnaticd 'Cebcn1Ure Ofi'crin1. 

37. All doc:umenu concerning AJb&n t>un!ap a.ndfor Ruucll Kcrsb. 

3 S. All dcc.umenu c.oncnnins lhc Scoa PaperC<Jmpany. 
39. AU d�curnenu tonttmin1 'Coleman or CPH. 
4 0. All documents contcming MatAndrcws & fotbes Holdinp, lnc. wi\h r�cct 

to Sunbeiun, c,ole-man., or CPH. 

4 1 .  AU clocumc.nu concuni.ng 'I.he evc11is and anaacn that -are the subjea of tht 

Complaint filtd this action, 
t12. Orguiizatioual er�'- mtmon.nda, or timUar clocurr_.nu that de$cribc 1hr 

business organintiona) SU"'.IC1'UrC 1nd U.c adllUni•Q'ali"e, management. end reponin; !U"UCMC oi 

Morgv. S'l'Ullry uom ond intl\ldin& 3&.nUQ)' l,  1997 through and inc:ludins Dec.ember n,  1998. 

iai 0 3 3 / 03 9  
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4). 

pdclinu, ref crcnct u.alcriab, 01 chccklis.ts lha1 wue in·e.f!c<t from uid includiq Januar)' l, 1 991 

Uu'ousb and including Dec<"mbcr 3 1 ,  1 998 for the perfomu.nec of due diti�nc�. incJudmg '1fithc:lu1 

limitation due diligc.nu pcrfor,med in connection wi1b underwriling thr sale of -cqu;ry -01 debt 

seC'Uridcs. 

44. All doCUJJ.1cots concemins cmployment-contrac�, pcrfon::n1E1u c'Valuaaons, 
atid/or :rmsoMtl fiiu (including wilhou\ limiuiuon �y d°"'menu that desnibr or di5CUSS (be 

trllinin&, Cllpericnu, compc\cnce, and acc:ompli&hmcftu) of all Morgan Stanley penoQ.Qel who 

pt.rfonned scrvit«& tor or on 'bebal( of Su:nbn.m in 1997 01 1�98. 

4� .  All doc:umcnu coaccming Matgan Stanley's peifonnaiac ecv�luaoon cri1eria 

or gi.tidr:lines in cff cc1 flocn uid including January l ,  1 997 thfov&h and including Deurnbtt 3 1 , 

J998. 
46. All dotumUlC5 conc.cming Mo11m Stan'lcy•s compc�adon criteria or 

g'olidclinu in cffcc1 from and including Januar)' 1 ,  J 99'7 t.hroup and including Dc:tcmbcr 3 1 .  1'998. 

4 i .  Alhnarkcting 01 Olhc.r promouoc.a1 ma1erial prepared or uud by, at on bdsalf 

of, Morgan Stanley c.ontcming iDvcftmeDI ban:kir.1 or 5ecurilics undcrwritina 1cfVi:c.e1 lhat � 

cr�a1cd or used '' any•imc from ed includingJanu:.iy 1 . 1991 Wo\lgb and includingDc�embtr 3 1 ,  

l 998. 

-48. Allof yoUJ<lOC'UJ'Dml rc1rntion ordo�nt dunctionpolicies orprot;f:(j'UJn 

or similar p1o«dure11 for Uic ba.ct.\Jp 01 deletion of eki:uonjc arbud copy docurr.cnu oC any Jcind 

for any lime duririg J 99; 11'.sough \be PJCSl:.01, including '1rilhout ·Jimi-:alicm any ;unendmcnu to UJ1 

t�ch poHciu or proca::lwc:s, 5Ch1du�s or related doanr.enlS. and arr/ -munon.mla or �r 

in:;tracrions c:or.unun.ica1cd 10 your t'l1lplGYHi tOnc:G11ing I.ht obligaticn and p1oced-.uc:s io -be 

� 0 3 4 / 0 3 8  
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u\ilizcd 10 preserve '11 Jelcva.nt dot'Umnn.s. includini wi\hou1 limii.auon cvidcnc-c "Conc«:1in.g the 

Litigations. •he ArbiUiltiOl'S, and the SEC Admini:strati'\lc Proceeding&. 

1:19. .l\U documnll& yoll havt' p�vidc::d or produced to any pa� (""hl:'lher 
voiunraril)' or in response to a dot�nc Jfq\IC:sL, subpoena ducc:s 1t1cam, or '011-kr pr°"s-s 1crved on 
you) in any of \he Lit1gation.s, c.hc A1bivarion1. or the Sl:C Administ:nKi,,e ProcHdings {inc:ludmc 

without limitation my rcpgn1, <ommunications, fili.np, •estimoay1 !e.gal �moT&l'd•. SU\CmeMS, 

or olhct docummu submintd •o ihc Securities & E.:Jthan&e Commfssion or anyO\bcn pany). 
.SO. All docummts yo'la have: provided to the SEC, iht At'lcmey"Gcncral of New 

York, or any olhu go"crn.'11mtal or rqula;ory ba:.ty c:onc:�iDI SUS'l'beam. 

S l .  All documciiu you ha"e rttei"�d hom '!he SEC, lhcAUCJT',ey General o!tlew 

Yotk, or any o\Jier gove-rnmental or rqulaiory body t.0ntcmW, Sunbeam. 

52. .� 11 di5'ovcry zequc.sn or SUbpQUlU served wa you in�)' of the Li,igaticm, 

1he ArbilJ"atioru, Qr 1he SlC Adminisvauvc .Proc:.eedinp. 

!l.  All 1e5pooscs andlor oDjenion' U-.a1 ygu provi�d or-pl'Oduc-cd in rupome.10 

a discover)' request 01 subpoeJ.1a SCT"Cd on you in ax>)'of\h.c l.i1)gacio11.S, ih& Aftlioa1iom, or the SEC 

Adm.iniscntivr Prcn:ced.ings. 

54. All communintioas coneuninc anydiscovcry1equnt or subpoena served on 

you in any of lllt' Lirigilion1, 'lhc Arbittations, or Ult SEC A-dminisV'aave Proteeding5 . 

.SS. A1I motions,, tnQ11or:md-. brid•, n:iliup, orders. -or uanxripu o( protc�s 
concnning any dls�o\lay req\lelt, subpoena. or oU.U procn& in any of UlC' Litiga1ions, 4.hc 

ATbi111tions, or I.be SfC Administradvc Prvceedin&f· 

. 1 1 .  
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the SEC Adminisn1l'\·c Proceedii:.gs with reSJiKI io d�umrn<s \bat you wilhhc«! from produc4ion 

in ruponse io any docu.mtnl requ�1111 rubparna1 duce iecmn. or ocher process. 

S 7. AU transtrip1s of a.'1d cxhibiis -to aoy dcpo1irions, 1�corded s1a':C3ne11ts, or 

1t"fidzvi11 in c:on.ncciion whh any of lhc Li<iga1ions. the Arbiuaduns. or die S�C Adi::nini1ntivc 

?roe eedings. 
58.  All doC'umenu obt:aintd by you or pr<>ductd lo )'DU by othet panies. third 

parries, OT non-panics (wb,thtf volun�uily or in ;-espor.sc 10 any document rcqueiu. 5l.lbpoenas 

adrninioa, rC$pOnM:s, or obje'"iiom Q:ia1 you llltt't'�d 'On, or r«cived from, an)' peny, Viird pany or 

JlOD·fan')' in 1nn Sunbeam Corp .. Jn� .. No. 01 -40291 (A]Q) (Ban.kt. S.�.N.Y.) and.any ad\'asary 

6 J .  AU aflidaviu, declarations, ot othtt tesrimoniaJ'Sfatemcnu 'fi3ed or tt.i bmiftt<I 

in connl'ction with any Qf lhc: Lirigalians, lhc: Arbiuatiom;, or chc S!C ACnin.isQ"arh·e Pr««dmp. 

Jerold s. Solovy 
Ronald L. Mannc:r 
Robert T. Ma.rkow!Jti 
Deirdre E. Ci:>nncll 
lfN!'D &. Bl.OCK, u.c 
Ont IBM Plaza, Sube 4400 
Chicago. Illinois 6061 1 
(3 1 2) 222·9350 

COLE.'1.AN (P �'T) HOIDINGS iNC. 

-= / 

Jac.lc Scarola 
St�J\CY D!��EY SclJlOLA BAllfllHAlll 

" SHU'LEY p .)\. 
2ll9 falm Beach Lacs Bl\ld. 
Wc:n Palm Buch. f lorida 33402·lf16 
(561 ) 6U�l00 

16div-010765



0 2 / 0 8 / 2 0 0 5  1 3 : 2 2 F A X  

COLEMAN (PARE.NTJ HOL.DINOS INC., 

Plaintiff, 
v. 

MOR< iAN ST A.NLEY It CO .. INC., 
Defenda111. 

--�--------------���--�' 
MOR<iAN STANLEY SENIOR FUNI>JNG, INC., 

PlainlifT, 

v. 

MAC"NPREWS & FORBES HOLOINGS, INC., 

IN THE CIRCUJT COURT OF TH! 
Flf'TEfNTH Jl11HCIAL CJROIJT 
IN AND FOR J'ALM BEACH 
COUNTY. fLCJRJDA 

CASE NO: CA. 03-5045 Al 

- · -

CASE NO: CA 03.516S Al 

MODIFIED ORDER.CRANTJNG JN PART ANQ.DENYJNj: JN PABI; 
Pl .AINTI FF COLEMAN f PAR.ENTI HOl..DJN.G§ INC 15, MOTION TO COMPJ-:L 

PRODUCTlON OF DOCUMENTS RELATI NG TO EMPLOYEE J1"£RFORMANCJ; 
nns CAUSE having come �fore the Cot1r1 on ils Order Cnla"4-'CI Much 3, 2004 OIJ 

Pl::intiff Coleman (Pal'en1) floldings Inc. 's M(llinn .io Co1npeJ Production or Doc:1.1mems Rclatin1 

To £ri :ployec Pctf Ol'Tl'lance., and lhc Coun ha"i"g fcvicwcd the pleadinp ·)n file, being advised 
of 1hc: .�artit's asreemenl 10 the modifica1ion, and otherwise being .fUlly advised in IN premises, it 

is he.rcby 

OJW.E1tED AND ADJUDGED u foHows: 

J .  "The Morion i s  Gran� In Pan, .a.11d Denied, In Para. 

� 0 3 7 / 0 3 8  
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2. Def endanl shall 9roducc., on OJ before April 2. 2004. •:opies or doeunicnts 
rcsponsi'Ve 10 Plain1ifrs May 9. 2003 Requcs1 10 ProdllCC. number 44 for the Moraan S1anlc1 
cmplo 1ecs who worked on the 1997·98 Sunbeani.reJatcd en5agcmcn1s. Specifically, Mor.gin 
Sla.olc: I lhaU p1oducc; for lhOJI tnlploYfCS and for the 1imc period liom 1992 Wo1'8'> and 

incl11d ng 1 998: 

(a) 

(b) 

(�) 

Cd) 

All refcicnecs (posi1ivc 01 ncga1ive) to work pt1for.nc.d by tbc cmp1oycc 
on Sunbcam-reiated ensasenlenls. 

All rcl'crcnccs (positil/c or negative) 10 lhe employer •s perfomlllnc:c in fee 
gcncra1ion. 

AU rd'r:rcJu:cs {posilivc or n1rg.a1ivc) co (be r:mploycc·s pufonna.nc1 of .due 
. dilige�c actM1ia. regardless ofwhclhcr designated specifically as such. 

All refe.n=n&JCJ (posi•ivc or ncga1ivr:) \0 lhe em1Jtoycc•s a"Ulhfulncsa1 
veracity, or monl Nrpiludc. • 

Privile gcd inronnacion only may be redacted. 

3. Dcfcoclanl shall produ�e. <ln or before April 21 2-004, addirionaJ docul'lltnlS (if 
any) 11'5PO»sive 10 Pfa!nliff5 May 9, 2D03 Rcquc:sl 10 Product numbers 45 :UJd '46. 

'· This ruling is wilhO\JI prejudice 10 Plaintifrs ability 10 requcsl additional 

cmplo '" pcrfon11ance-rcht1ed di!COVC'r)' based upon �he can&cnl or 1hc: prod;,ction rcquased 

pumusnr lo this Order. 

5. This order supersedes <he Order Cranting Id Part and Denying Jn Pi:!ri Pl;.inlitrs 

Morion 10 Compel Production aC Doc:umcn!S Relating 10 !mployec Perf<innanc:.e �ltered by lhis 

Coun -)n March 3. 2004. 

DONE AND ORDER.ED in Wcs1 Palm Bc.u:h, Palm Beach Cowily, Florida Ods _ 

day of Marth 2 004. 

ELIZABETH T. MAASS 
Cjicuit Coun Judge 

� 0 3 8 / 0 3 8  
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Copia furnished; 

Josept. lenn1:11 Jr. Esq. 
CAAL TON FIELDS, P.A. 
222 Li kcvicw A,,enue - Suite 1 400 
W.e11 him Beach, FL 33401 

Thomu D. YannDC.:i. Esq. 
Xl.R.Ki..AND & ELLIS LLP 
6SS I !1• Sneei. N. W. - Sm1c 1100 
Washbgton, D.C. 20005 
John s�arola, Esq. 
SEAR•:Y DENNEY SCAROLA BAR1'1HART & SHIPLEY, P.A. 
2 1 39 f a1m Beach Lalcc.c Boulevard 
Wa1 hlm Beath, Florida 33409 

Jerold S. Solovy, Esq. 
JENN'HR. It 81..0CX LLP 
One If M Plaza - Suite 4400 
Chicafo. JL 6061 1 

3 
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FEB-08-2005 14:43 JENNER AND BLOCK 

FAX TRANSMITTAL 

Date: 

To: 

From: 

Employee Number: 

February 8, 2005 

Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

John Scarola, Esq. 

Mark C. Hansen, Esq. 

Michael T. Brody 
(561) 352-2300 

P.01/04 

'"1ENNER&BLOCK 

Jenner Be Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel S 12 222-9350 
wwwJenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: (561) 651-1127 AND 
(202) 879-5200 

Voice: 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Fax: (561) 684-5816 (before S PM) 
Voice: (561) 686-6350, Ext. 140 

Fax: (202) 326-7999 AND 
(561) 651-1127 

Voice: (202) 326-7900 

Client Number: 41198-10003 

Important: This message is intended oniy for the use of the individual or entity to which it is addressed, and may contain information that is attorney 
work product, privileged, confidential, and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering the message to the intended recipient, you are hereby notified that any dissemination, distribution, or copying 
of this communication is strictly prohibited. If you have received this communication in error, please notify us immediately by telephone, and return the 
original message to us at the above address via postal service. Thank you. 

Message: 

Total number of pages including this cover sheet: t{ 
If you do not receive all pages, please call: 312 222-9350 

Secretary: Caryn Jo Geisler 

Time Sent: 

Sent By: 

Extension: 6490 
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THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

CASE NO. CA 03-5045 AI 

NOTICE OF TAKING DEPOSITIONS 

To: Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
222 Lakeview Avenue 
Suite 260 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 

Joseph Ianno, Jr., Esq. 
CARL TON FIEIDS, P.A. 
222 Lakeview Avenue 
Suite 1400 · 

West Palm Beach, FL 33401 

Kellogg, Huber, Hansen, Todd, Evans & Figel, P .L.L.C. 
c/o Kirkland & Ellis 
222 Lakeview Avenue 
Suite 260 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc. will take the 
deposition upon oral examination of the following witnesses pursuant to Florida Rule of Civil 
Procedure 1.310 on the dates, times, and locations set forth below: 

DEPONENT DATE AND TIME 

Glenn Seickel February 9, 2005, at 9:00 a.m. 

Allison Gorman Nachtigal February 9, 2005, at 1 :00 p.m. 

Robert Saunders February 10, 2005, at 9:00 a.m. 

All of the depositions will be conducted at Searcy Denney Scarola Barnhart & Shipley, 
P.A., 2139 West Palm Beach Lakes Boulevard, West Palm Beach, Florida. The depositions will 
be recorded by stenographic means. The depositions will be taken before a person authorized to 
administer oaths and will continue day to day until completed. 

16div-010770
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I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and hand delivery to all counsel on the attached Service List this 8th day of February 
2005. 

Dated: February 8, 2005 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

By:�.� one<>f tsAttOmeYS 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

2 
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Thomas A. Clare, Esq. 
KIRKLAND & ELLIS, LLP 
222 Lake View Avenue 
Suite 260 
West Palm Beach, FL 33401 

Joseph lanno, Jr., Esq. 
CARL TON FIELDS, P.A. 
222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 

SERVICE LIST 

Kellogg, Huber, Hansen, Todd, Evans & Figel, P.L.L.C. 
c/o Kirkland & Ellis 
222 Lakeview Avenue 
Suite 260 
West Palm Beach, FL 33401 

3 
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FEB-08-2005 16:28 JENNER AND BLOCK 

FAX TRANSMITTAL 

Date: 

To: 

From: 

Employee Number: 

February 8, 2005 

Thomas A. Clare, Esq. 

Joseph Ianno, Jr., Esq. 

Jolm Scarola, Esq. 

Mark C. Hansen, Esq. 

Michael T. Brody 
(561) 352-2300 

P.01/05 

�ENNER&BLOCK 

Jenner&: Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312 222·9350 
wwwJenner.com 

Chicago 
Dallas 
Washington, DC 

Fax: (561) 651-1127 AND 
(202) 879-5200 

Voice: 

Fax: (561) 659-7368 
Voice: (561) 659-7070 

Fax: (561) 684-5816 (before 5 PM) 
Voice: (561) 686-6350, Ext. 140 

Fax: (202) 326-7999 AND 
(561) 651-1127 

Voice: (202) 326-7900 

Client Number: 41198-10003 

Important: This message is intended only for the use oftbe individual or entity to which it is addressed, and may contain infonnation that is attorney 
work product, privileged, confidential, and exempt from discloS\U'C under applicable law. If the reader of this message is not the intended recipient, or the 
employee or agent responsible for delivering the message to the intended recipient, you are hereby notified that any dissemination, distn'bution, or copying 
of this communication is strictly prohibited. If you have received this communication in error, please notify us immediately by telephone, and return the 
original message to us at the above address via postal service, Thank you. 

Message: 

Total number of pages including this cover sheet:_,S 
If you do not receive all pages, please call: 312 222-9350 

Secretary: Caryn Jo Geisler 

Time Sent: 

Sent By: 

Extension: 6490 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

P.02/05 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

NOTICE OF TAKING VIDEOTAfED DEPOSITION 

To: Thomas A Clare, Esq. 
KlRKLAND & ELLIS, LLP 
222 Lakeview A venue 
Suite 260. 
West Palm Beach, Fl 33401 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 
222 Lakeview Avenue 
Suite 1400 
Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
KELLOGG, HUBER, HANSEN, TODD 

& EV ANS, P .L.L.C. 
c/o Kirkland & Ellis LLP 
222 Lakeview Avenue, Suite 260 
West Palm Beach, FL 33401 

PLEASE TAKE NOTICE that Coleman (Parent) Holdings lnc. will take the deposition 
upon oral examination of the following party pursuant to Florida Rule of Civil Procedure 1.310, 
and the Court's order of February 3, 2005: 

DEPONENT 
Morgan Stanley & Co., Inc. on topics 
identified on Exhibit A. 

DATE AND TIME 
February 11, 2005 at 9:30 a.m. 

The deposition will be conducted at the office of John Scarola, 2139 Palm Beach Lakes, 
Blvd., West Palm Beach, Florida. The deposition will be recorded by videotape and 
stenographic means. The videographer will be Esquire Deposition Services. The deposition will 
be taken before a person authorized to administer oaths and will continue day to day until 
completed. 

With respect to the deposition identified above, please designate one or more officers, 
directors, managing agents, or other persons to testify on your behalf and state the matters on 
which each person designated will testify. 
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FEB-08-2005 16:28 JENNER AND BLOCK P.03/05 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been served by 
facsimile and hand delivery to all counsel on the attached Service List this 8th day of February 
2005. 

Dated: February 8, 2005 

Jerold S. Solovy 
JENNER & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 6061 1  
(312) 222-9350 

COLEMAN (PARENT) HOLDINGS INC. 

--

One of Its Attorneys 
' 

Jack Scarola 
SEARCY DENNEY SCAROLA BARNHART 

& SlilPLEY p .A. 
2 139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
(561) 686-6300 

-2-
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Thomas A. Clare, Esq. 
KIRKLAND & Ews, LLP 

222 Lake View Avenue 
Suite 260 
West Palm Beach, FL 33401 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS, P.A. 

222 Lake View Avenue 
Suite 1400 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 

JENNER AND BLOCK 

SERVICE LIST 

Kellogg, Huber, Hansen, Todd, Evans & Figel, P.L.L.C. 
c/o Kirkland & Ellis 

222 Lakeview Avenue 
Suite260 
West Palm Beach, FL 33401 

P.04/05 
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Exhibit!\ 

CORPORATE DEPOSITION TOPICS 

Per the Court's Order of February 3, 2005, the Rule 1.310 deposition will relate to all of the 
infonnation ordered to be included in Morgan Stanley & Co.'s February 7, 2005 sworn statement 
concerning CPH 9, CPH 75, CPH 130, CPH 170, CPH 182, CPH 217, CPH 264, and CPH 265 . 
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#230580/mep IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., CASE NO.: 2003 CA 005045 Al 

Plaintiffs. 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

February 14. 2005 

9:30 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse. Room #11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

Coleman (Parent) Holdings Inc.'s Motion to Advance Morgan 
St.anley's Time for Answering CPH's Tenth Request for Production 
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Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

lgi 002/003 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Hand Delivery to all Counsel on the attached list, this <tit-day of f M 
2005. 

I 

JAOK S.CARfOLA 
F)6rida: Bar No.: 169440 
Searcy Denney Scarola 
(.,,Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 478-0754 
Attorney for Plaintiffs 

2 
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02/09/2005 13:49 FAX 

Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

COQNSEL LIST 

Joseph Ianno, Jr .• Esquire 
Carlton Fields, et al. 
222 Lakevfow Avenue 
Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
222 Lakeview Avenue, Suite 260 
West Palm Beach, FL 33401 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
777 S. Flagler Drive 
Suite 1200 West Tower 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd, Evans & 
Figcl, P.L.L.C. 
222 Lakeview Avenue, Suite 260 
West Palm Beach, FL 33401 

3 
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#230580/mep IN THE CIRCUIT COURT OF THE 
FIFTEENTH JUDICIAL CIRCUIT, IN AND 
FOR PALM BEACH COUNTY, FLORIDA 

COLEMAN (PARENT) HOLD IN OS INC., CASE NO. : 2003 CA 005045 AI 

Plaintiffs, 

vs. 

MORGAN STANLEY & CO., INC., 

Defendant, 

NOTICE OF HEARING 

YOU ARE HEREBY NOTIFIED that the undersigned has called up for hearing the 

following: 

DATE: 

TIME: 

JUDGE: 

PLACE: 

February 14, 2005 

9:30 a.m. 

Hon. Elizabeth T. Maass 

Palm Beach County Courthouse, Room # 11.1208, 205 North Dixie Highway, 
West Palm Beach, FL 33401 

SPECIFIC MATTERS TO BE HEARD: 

Coleman (Parent) Holdings Inc.'s Motion to Compel 
Production of Documents Relating to William Strong 
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02/08/2005 13:41 FAX 

Coleman Holdings, Inc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

� 002/003 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and Hand Delivery to all Counsel on the attached list, this �dayof ('& 

2005. 

2 
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02/08/2005 13:41 FAX 

Coleman Holdings, 1nc. vs Morgan Stanley & Company 
Case No.: 2003 CA 005045 AI 
Notice of Hearing 

COUNSEL LIST 

Joseph Ianno. Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview Avenue 

Suitel400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McOurk 
Kirkland and Ellis 
222 Lakeview Avenue, Suite 260 
West Palm Beach, FL 33401 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
777 S. Flagler Drive 
Suite 1200 West Tower 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, Todd, Evans & 
Figel, P .L.L.C. 

222 Lakeview A venue. Suite 260 
West Palm Beach, FL 3340 1 
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IN THE FIFfEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs . 

. MORGAN STANLEY & CO., INC., 
Defendant. 

CPH'S RESPONSE TO MORGAN STANLEY'S MOTION IN LIMINE NO. 13 
TO STRIKE THE EXPERT OPINION OF 

DR. SAMUEL J. KURSH AS UNTIMELY AND CUMULATIVE 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") respectfully submits this response 

opposing Morgan Stanley' s Motion in Limine No. 13 to Strike the Expert Opinion of Dr. Samuel 

J. Kursh as Untimely and Cumulative. Morgan Stanley accuses CPH of an "ongoing expert 

'shellgame'" and "gamesmanship" based on what Morgan Stanley characterizes as the 

"untimely" submission of Dr. Samuel J. Kursh's rebuttal expert report. Morgan Stanley' s 

accusations are unfounded. CPH timely submitted Dr. Kursh' s rebuttal report on January 24, 

2005, in full compliance with this Court's Order. CPH was unable to submit that rebuttal report 

until then due to Dr. Kursh' s serious heart condition, which necessitated major heart surgery on 

December 21, 2004. CPH and its counsel were unaware of Dr. Kursh' s need for such surgery 

until December 9 (as was Dr. Kursh until the day before). CPH's counsel immediately advised 

counsel for Morgan Stanley of Dr. Kursh's condition. There is no basis for Morgan Stanley' s 

claim of "gamesmanship." 

Moreover, there has been no prejudice to Morgan Stanley. Trying to fabricate some 

prejudice where none exists, Morgan Stanley relies exclusively on a mechanical recitation of 

previously set deadlines - with no showing that the adjustment to those deadlines as they relate 
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to Dr. Kursh has harmed Morgan Stanley in any way. CPH has made full disclosure of Dr. 

Kursh's opinions and has offered Dr. Kursh for a deposition as early as February 11, 2005. In 

sum, Morgan Stanley will not be prejudiced by Dr. Kursh' s continued participation in this case. 

I. CPH Timely Submitted Dr. Kursh's Rebuttal Report on January 24, 2005. 

Dr. Kursh has submitted a declaration, attached hereto as Exhibit A, describing his 

medical condition and his surgery. As set forth in that declaration, Dr. Kursh suffered from a 

condition known as "constrictive pericarditis." See Ex. A, Kursh Deel. at CJ[ 2. At the time he 

submitted his original report, on December 7, 2004, his condition was being treated medicinally. 

Dr. Kursh was aware that surgery was a future possibility, but had been advised by his physician 

to "wait and see" if the medical regimen showed any results. Id. 

Dr. Kursh's health deteriorated in November 2004, and Dr. Kursh made an appointment 

to discuss his condition with a physician, Dr. Acker, on December 8, 2004. Id. CJ[ 3. At that 

time, Dr. Acker advised Dr. Kursh that he would need a radical pericardiectomy, and that the 

surgery should be performed sooner rather than later. Id. CJ[ 4. After consulting with his family, 

Dr. Kursh advised Dr. Acker that he would have the surgery, which was then scheduled for 

December 16. Id. CJ[ 5. 

Dr. Kursh advised counsel for CPH on December 9 that he would be undergoing surgery. 

The same day, CPH's counsel advised Morgan Stanley's counsel of Dr. Kursh's condition. See 

Ex. B, Ltr. M. Brody to T. Clare (12/9/04). 

Dr. Kursh underwent major heart surgery on December 21, 2004. (The December 16 

surgery was postponed by Dr. Acker.) Ex. A, Cj[Cj[ 7-8. Dr. Kursh was discharged from the 

hospital on December 27, 2004, and has continued his recuperation at home. Id. CJ[ 9. 

CPH timely advised counsel for Morgan Stanley of these developments. In so doing, 

CPH requested Morgan Stanley's agreement to extend the time to file Dr. Kursh' s rebuttal 

2 
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report. Morgan Stanley agreed to an extension only to January 4, 2005.1 See Ex. C, Ltr. T. Clare 

to M. Brody (1/4/05). Because Morgan Stanley would not agree to a further extension, CPH 

filed a motion with this Court requesting additional time for Dr. Kursh to submit his rebuttal 

report. By Order dated January 10, 2005, the Court permitted CPH to serve Dr. Kursh's rebuttal 

report by January 24, 2005, at 5:00 p.m. EST. The Court stated that this extension was "without 

prejudice to Defendant's right to seek to exclude all or a portion of Mr. Kursh' s testimony if it is 

unduly prejudiced by the delay." See Ex. D, Order (1110/05). 

CPH served Dr. Kursh's report in compliance with this Court's January 10 Order. 

Morgan Stanley admits at page 6 of its motion that Morgan Stanley received Dr. Kursh's rebuttal 

report before 5:00 p.m. on January 24, 2005.2 CPH served the report by e-mail, telecopy, and 

Federal Express. Following clearance by Dr. Kursh's doctor, CPH informed Morgan Stanley 

that Dr. Kursh would be available for his deposition as early as February 11. See Ex. A, Kursh 

Deel. at <J[ 10; Ex. G, Ltr. M. Brody to T. Clare (2/4/05). 

II. Morgan Stanley Was Not Prejudiced by the Submission of Dr. Kursh's Rebuttal 
Report on January 24, 2005. 

Although Morgan Stanley argues that it was harmed by the timing of Dr. Kursh' s report, 

Morgan Stanley identifies no real prejudice. Morgan Stanley can cite no way in which the 

1 Morgan Stanley requested that CPH agree that one of Morgan Stanley's experts - Mr. 
Fritz - could submit a late rebuttal report. Morgan Stanley represented that Mr. Fritz needed 
additional time to accommodate a "family emergency." CPH agreed to this accommodation. 
Mr. Fritz testified in his deposition that he requested additional time so that he could spend the 
Christmas holiday with his children, a far different reason for an extension than Dr. Kursh's 
open-heart surgery. See Ex. E, Fritz Dep. at 208. 

2 At page 5 of its motion, Morgan Stanley states "CPH served by email attachment two Kursh 
reports of 97 pages at 4:53 p.m. EST on January 25, 2005" (emphasis added). As Morgan 
Stanley's motion indicates on the following page, this statement is incorrect. Dr. Kursh's report 
was timely served on January 24 at 3:54 p.rn. CST. A copy of the e-mail transmitting Dr. 
Kursh's report is attached hereto as Exhibit F (E-mail M. Brody to T. Clare, J. Ianno, M. Hansen 
(1124/05)). CPH served the report by e-mail because its attempts to serve the report by fax were 
unsuccessful. For some reason, faxes directed to Mr. Clare's fax number did not go through. 

3 
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submission of Dr. Kursh' s report on January 24, rather than January 4, the date to which Morgan 

Stanley agreed, has affected the preparation of its case. Morgan Stanley' s assertion of prejudice 

rings particularly hollow in light of its simultaneous (but erroneous) complaint that the report is 

cumulative of other evidence. 

Morgan Stanley complains that the Kursh rebuttal report is 97 pages long, suggesting that 

it has been prejudiced by CPH somehow engaging in tactics to burden Morgan Stanley. In fact, 

the report is 18 pages long, including a cover page and the statement of Dr. Kursh' s 

qualifications (which also is included in his initial report). The remainder consists of copies of 

academic articles on which Dr. Kursh relied. The inclusion of this material has only saved 

Morgan Stanley the trouble of tracking these articles down. Thus, Morgan Stanley has not been 

prejudiced by the volume of Dr. Kursh's rebuttal report. 

Without a showing of prejudice, Morgan Stanley is not entitled to relief under the Court's 

Order. 

III. Dr. Kursh's Testimony Will Not Be Cumulative of That of Other Witnesses. 

Morgan Stanley's remaining argument is that Dr. Kursh's testimony will be cumulative 

of other damages witnesses CPH has listed. That is incorrect as well. 

CPH does not intend to present cumulative proof. As set forth in CPH' s Motion in 

Limine No. 19 relating to the testimony of Professor Grinblatt, CPH has elected to pursue 

damages under a benefit-of-the-bargain theory. CPH's witness applying that methodology is Dr. 

Nye. Thus, if the Court agrees with CPH that proof of damages should be limited to the benefit

of-the-bargain theory, as we believe the law compels, CPH will not call Dr. Kursh or Mr. 

Wagner. 

If the Court were to allow use of out-of-pocket loss as an alternative theory of damages, 

CPH would be using two damages experts as to that issue. But as Morgan Stanley recognizes, 

4 
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the number of witnesses is left to the trial court's discretion, and in a case of this magnitude, 

permitting two or more witnesses to present testimony on an important question, such as 

damages, would be fully appropriate. Indeed, even the very cases that Morgan Stanley cites 

make clear that permitting two expert witnesses on the same topic is proper. Dones v. Moss, 884 

So. 2d 230, 232 (Fla. 2d DCA 2004) (allowing plaintiff to present two standard-of-care experts 

in internal or family practice medicine and one standard-of-care expert in cardiology); Stager v. 

Florida E. Coast Ry. Co., 163 So. 2d 15, 17 (Fla. 3d DCA 1964) (refusing to allow a third doctor 

to testify when his proffered testimony was deemed identical to the two already testifying). 

Morgan Stanley offers no support for its argument that two experts addressing related issues is 

unreasonable, and in fact courts consistently find the opposite: "Clearly a party is not necessarily 

guilty of calling duplicative witnesses simply because she calls two witnesses of the same ... 

specialty." Delgardo v. Allstate Ins. Co., 731 So. 2d 11, 16 (Fla. 4th DCA 1999). 

Moreover, although Dr. Kursh and Mr. Wagner both analyzed CPH's damages assuming 

the applicability of an out-of-pocket loss theory, they did so utilizing two different 

methodologies. Mr. Wagner followed essentially the same approach that Morgan Stanley 

followed in 1998 when it valued The Coleman Company for the Sunbeam Board of Directors. 

Mr. Wagner's conclusions and methods are very similar to, but more conservative than, the 

conclusions and methods that Morgan Stanley used when it advised the Sunbeam Board in 1998 

that the price Sunbeam was paying for Coleman was fair. Although Mr. Wagner uses the 

methods Morgan Stanley employed in 1998, Morgan Stanley now denigrates those methods as 

unreliable "practitioner" methods. Mot. at 3. That argument can hardly be made in good faith. 

Dr. Kursh has calculated the value of CPH's Coleman shares using a different approach, 

which he describes fully in his expert report. Dr. Kursh relies on market indicators of Coleman's 
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value, cross-checking his analysis by analyzing the fairness opinions produced by Morgan 

Stanley and Credit Suisse First Boston at the time of the transaction. In separate proceedings, the 

Delaware Chancery Court credited Dr. Kursh's testimony in its judgment in a Delaware appraisal 

action. In that case, shareholders of Coleman sued Sunbeam, challenging the value they received 

in the second stage of the 1998 merger. In rendering its opinion, the Delaware court concluded 

that Coleman was worth over $32.00 per share on March 30, 1998. Prescott Group Small Cap 

L.P. v. The Coleman Company, No. Civ. A 17802, 2004 WL 2059515, at *32 (Del. Ch. Sept. 8. 

2004). Dr. Kursh testified in that case, and the court relied on Dr. Kursh's testimony in reaching 

that value. It is no surprise that Morgan Stanley wishes to exclude Dr. Kursh' s testimony in this 

case and instead will ask the jury to find that Coleman was worth only $15.00 per share at the 

time of the transaction. 

Dr. Kursh also will address different topics than those addressed by Mr. Wagner. For 

example, in his rebuttal to Professor Grinblatt's academic analysis, Dr. Kursh explains that 

Professor Grinblatt used an unreliable model, misapplied the academic literature, and ignored 

reliable measures of Coleman's value. For this reason alone, Dr. Kursh's testimony is not 

cumulative of Mr. Wagner's. 

This is a case of some magnitude. Each party should be accorded latitude to select the 

witnesses that best present its case. Lion Plumbing Supply, Inc. v. Suarez, 844 So. 2d 768, 770 

(Fla. 3d DCA 2003) ("The application of a restriction [on the number of expert witnesses] must 

take into account the circumstances of the case."); C.E. Huffman Trucking, Inc. v. Red Cedar 

Corp., 723 So. 2d 296, 298 (Fla. 2d DCA 1998) (recognizing a party's interest in selecting its 

own witnesses). 
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CONCLUSION 

For the foregoing reasons, this Comi should deny Morgan Stanley's Motion in Limine 

No.13. 

Dated: February 9, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611-7 603 
(312) 222-9350 

Respectfully submitted, 

of Its Attorneys 

John 
SE CY DENNEY SCAROLA 

ARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 
1·-;),----

Fax and hand delivery to all counsel on the attached list on this Uf I day of 

fe1r '2005. 

Florida B No.: 169440 
Searcy Denney Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
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Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
222 Lakeview Avenue, Suite 260 
West Palm Beach, FL 33401 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
777 South Flagler Drive 
Suite 1200 West Tower 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd, Evans & Figel, P.L.L.C. 
c/o Kirkland and Ellis 
222 Lakeview A venue, Suite 260 
West Palm Beach, FL 33401 

COUNSEL LIST 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

CASE NO. CA 03-5045 AI 

DECLARATION OF SAMUEL J. KURSH, D.B.A. 

1. I am Samuel J. Kursh, D.B.A. I have been requested by counsel for Coleman (Parent) 
Holdings Inc. to provide a time line of my recent surgery and ongoing recovery. 

2. On December 7, 2004 I submitted my report in this matter. As of that date, I had been 
diagnosed with constrictive pericarditis and was treating the condition medicinally. I was 
aware that surgery was a potential option but had been advised by my cardiologist to wait 
and see if the treatment regimen showed any results. 

3. Unfortunately, my health deteriorated rapidly during the month of November. Through 
my cardiologist and pulmonologist, I was able to make an appointment with Dr. Michael 
Acker, Chief, Division of Cardiothoracic Surgery at the University of Pennsylvania 
Hospital. The appointment was made for December 8, 2004. 

4. At this appointment, Dr. Acker advised me that a radical pericardiectomy was necessary 
and that sooner was better than later. He further advised me that the recovery period was 
8 to 10 weeks. 

5. After discussions with my family I notified Dr. Acker on December 9, 2004 that I wished 
to proceed with surgery at his earliest scheduled opening. The procedure was scheduled 
for December 16, 2004. 

6. On December 9, 2004, I notified counsel for CPH of the scheduled procedure and 
recovery time. Based on Dr. Acker's estimate, I expected to be ready for trial. 

7. Dr. Acker was required to perform emergency surgery on December 16 and postponed 
my procedure to December 21, 2004. 

8. The surgery was performed on December 21, 2004. Dr. Acker successfully removed the 
pericardium. Dr. John Kucharczuk, Chief of General Thoracic Surgery was called in on 
an emergency basis to perform a decortation of the left lung which had collapsed due to a 
thickened pleural liner. 

EXHIBIT 
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9. I was discharged from the hospital on December 27, 2004. Since that date I have been 
recuperating at home. My physicians have advised me to limit automobile travel and 
generally remain at rest. I have not returned to work. 

10. On this past Wednesday, February 2, 2005, Dr. Acker gave me his approval to begin 
traveling and working on a limited basis. Accordingly, I have made myself available for 
deposition as early as February 11, 2005, and I intend to meet the trial schedule set for 
this case. 

11. I declare under penalty of perjury that the foregoing is true and correct. 

Dated: February 7, 2005 

Samuel J. Kursh, D.B.A. 
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December 9, 2004 

By Telecopy 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, N.W. 
Suite 1200 
Washington, D.C. 20005 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Tom: 

JENNER&BLOCK 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 
www.jenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, DC 

We received word today that Dr. Sam Kursh, an expert whose report we provided on Tuesday, is 
expected to undergo heart surgery next week. We will keep you informed concerning how this 
development affects the schedule for his expert deposition as we learn additional details of Dr. 
Kursh' s condition. 

Very truly yours, 

�1.04 
Michael T. Brody I 

MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAGO_l 188516_1 

EXHIBIT 
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01/04/2005 14:29 FAX 

Thom� h Olare 
TO Call Wrlti:r Direetly: 

2.02 679-()$93 
ti::1:1re11!:11drl<lanO .can 

BY FACSIMILE 

Michael Brody, Esq. 
Jenner & Block, LLC 
One IBM Plaza 
Chicago, IL 60611-7603 

KIRKLAND 8.. ELLIS LLP 

666 Filtr;oOn1h StreeL N,W. 
W11i:ihington, O.C. 2Q005 

l!Oll s7g.5onn 

January 4, 2005 

!=acsimile: 
202 67�6200 

Re: Coleman (Parent) Holdinfls, Tnc. v. Morgan Stanlr.y & Co., Inc. 

Dear Mike: 

I writc in �sponsc to your January 3, ZOOS letter regarding Mr. Kl'lrsh. 

Morgan Stanley has already made reasomi.hle ace(Jmmodations for Mr. Kursh regarding 
his recent heart surgery by agreeing to P.xti::nd the deadlines for his rebuttal niport and deposition 
to January.:'!> 2005 and January 21, ?.005 rc�ectivcly. kJ l informed you in my December 2Z 
letter, we are unable, given the hi.e;hly compressed pretrial schedule and the limited time 
available to complete the expert disdosurc:i, expert depositions, and expert designations before 
the trial, to agree to any further mtMsinn� of those deadlines. Once again, I note that CPH has 11t 
least two other experts who address precisely the same sub.iect matter as Mr. Kursh. 

cc: Joseph Ianoo, Esq. (by facsimi1P.) 
John Scarola, Esq. (hyfacsi:milfl) 
Mark C. Hansen, Esq. (by fur..�imile) 

ChiCagO London 

Sinr,p;n::ly, 

�lM.-- (.). � 
Thomas A. Cl.Pre 

NP.wYork San Franolm 

ta! 002/002 

EXHIBIT 

i Ct 16div-010799



EXHIBIT D 

16div-010800



-
•' 

#23 05 80/mep 

COLEMAN (PARENT) HOLDINGS INC., 

Pla.intjff, 
VS. 

IN THE CIRCUIT COURT OF THE 
F1FTEENTII JUDICIAL CIRCU1T, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

Case No. CA 03-5045 Al 

MORGAN STANLEY & CO., INC., 
Defendant, 

. . . .. � ---
1'°• ,. 1 ___..----· 

ORDER ON COLEMAN (PARENT) HOLDINGS lNC.'S 
MOTION TO EXTEND TIME FOR SUBMISSION 

OF THE REBUTTAL EXPERT REPORT OF SAMUEL KURSH 

- · ---

----

THIS CAUSE having come to be considered upon Coleman (Parent) Holdings Inc.'s 

Motion to Extend Time for Submission of the Rebuttal Expert Report of Samuel Kursh, and the 

Court having reviewed the file and being fully advised in the premises, it is hereby, 

ORDERED and ADJUDGED:� b..: � CQ�'\eJ, .. _ ��� �\.-..� 
vvJ..Q <;:oot- '1- · �'\ 90µS u u-wvtvtt 1VL r th-'UJi r !Q'f; � � . 

'uc!-i�� '\54(NL..'J·, r�--., �� � lf\c- �r.\0.J\<l.-' 
f'-' � day of 

D:� �ND 0::5. D at West Palm Beach, Palm7ty, Florida, this -

� -\ts-t\ \.l � :.0 � 
1 �  �,'\)lJ�k EL!ZABETHT.MAASS 
-.. -. _) CIRCUIT COURT J1JDGE ck\�. 

Copies have been furnished to all counsel on the attached counsel list. 
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GEORGE P. FRITZ, JANUARY 19, 2005 

CIRCUIT COURT, FIFTEENTH JUDICIAL DISTRICT 

IN AND FOR PALM BEACH COUNTY, FLORIDA 

- - - - - - - - x 

COLEMAN (PARENT) HOLDINGS, 

Plaintiff, Case No. 2003 

v. 005045 AI 

MORGAN STANLEY & co., INC., 

Defendant. 

- - - - - - - - - - - x Pages 1-266 

VIDEOTAPE DEPOSITION OF GEORGE P. FRITZ 
District of Columbia 

Wednesday, January 19, 2005 

Reported by: Marijane Simon, RDR 

Job No. 165113 

CA 

ESQUIRE DEPOSITION SERVICES CHICAGO 
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GEORGE P. FRITZ, 

Page 206 1 
that we've marked as CPH 17, that's financial 
information, at least some of which Morgan Stanley 

had; correct? 
A. Morgan Stanley had what was in the 

comfoti letter. 
Q. Correct. 

So in addition to whatever avenues you 
describe here, another avenue for that information 
being -- being disclosed to Coleman (Parent) 

1 0 Holdings is that Sunbeam simply could have 
11 disclosed it; they could have provided it? 
12 A. They could have. 
13 Q. And an additional avenue for this 
1 4 information being provided to Coleman (Parent) 
15 Holdings would be that Morgan Stanley could have 
16 provided it, what they received? 
17 A. The Sunbeam controller could have done 
18 it. I mean, you know, there are any number of 
1 9 people that could have. 

1 
2 
3 
4 
5 
6 
7 
8 
9 

JANUARY 19, 2005 

told them we wouldn't. 
A. I'm grateful. Thank you. 
Q. No problem. 

Page 208 

A. The reason that I -- I requested was 
because it was -- it was Christmas week, and it 
was the only time of the year that my five sons 
were going to be home, including my son from Japan 
and Kansas City, and I didn't want to spend what 
little, tiny bit of time I was going to have with 

1 0 my family and my sons who were coming from around 
11 the world -- I would have preferred to spend it 
12 with them rather than responding to Mr. Horton. 
13 Q. Fair enough. 
14 
15 
16 

I understand your position. 
Now --

A. I'm grateful for your granting it. 
1 7 Q. We -- we try to do those sorts of 
1 8 things when we can. 
19 In your report, on page 2, you 

20 Q. Okay. Sir, I'd like to direct our 
2 1 attention now to your rebuttal report. 

,20 
21 

indicate that you considered, at Items 3 and 4, 
the Horton responsive report and the Horton 

2 2 A. Can you give me just a moment to get 
2 3 these papers back? 
24 
25 

Q. Of course. It's Exhibit 411 if you 
want to look for the number. 

1 A. I have it. 
2 Q. You ready? 
3 A. Yes, sir. 

Page 207 

4 Q. What do you understand this report to 
5 be a rebuttal to? 
6 A. This was a rebuttal to the report 
7 written in response to my report by Mr. Horton. 
8 Q. Do you know Mr. Horton professionally? 
9 A. I do not. 

10 Q. Personally? 
11 A. No. 
12 Q. You've never met him? 
13 A. Never met him. 
14 Q. As I recall, your report was submitted 
15 to us on the 4th of January; is that correct? Or 
1 6 it's dated the 4th of January, sir. 
1 7 A. Dated the 4th of January. 
18 Q. And -- and you're aware that our side 
1 9 agreed to give you that additional time to the 4th 
2 0 of January. Can you state why you needed that 

21 additional time? 
2 2 A. I was not aware that it was you that 
2 3 granted it. I thought -- I wasn't sure whether it 
2 4 was the Court or who, but --
2 5 Q. They asked if we would object, and we 

2 2 rebuttal report; is that correct? 
2 3 A. The -- the -- the -- Yeah, his -- his 
2 4 responsive report which was to my report, and 
2 5 the -- the Rosenbloom rebuttal report. ls that 

Page 209 

1 what you mean? 
2 Q. No. Item 4 is an additional report of 
3 Mr. Horton. 
4 A. Oh, in response to the -- to the 
5 Rosenbloom report. 
6 Q. You considered that as well? 
7 A. Let's go back. The first one is 
8 Horton's initial report. The second one was 
9 Rosenbloom's response to him. The third was 

10 Horton's responsive report to my report. Then 
11 there was Horton's rebuttal of Rosenbloom. 
12 Yes, I -- I had -- I had all those 
13 documents. 
14 Q. Okay. 
15 A. It's hard to keep -- to keep track of. 
16 Q. I -- I understand. 
1 7 Do you know Mr. Rosenbloom, Arthur 
18 Rosenbloom? 
19 A. No, I do not. 
2 0 Q. Have you discussed this case with him 
21 or anyone on his staff? 
2 2 A. No, I have not. Never met him. Don't 
2 3 know anything about him -- him or his staff, o ther 
2 4 than what I read in his report. 
25 Q. Okav. 

ESQUIRE DEPOSITION SERVICES 

53 (Pages 206 to 209) 
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Message 

Brody, Michael T 
From: Brody, Michael T 

Sent: Monday, January 24, 2005 3:54 PM 

To: tclare@kirkland.com; Joseph lanno (jianno@carltonfields.com); Mark Hansen 
(mhansen@khhte.com) 

Subject: rebuttal report 

I attach the Kursh rebuttal report. Copies are also being served by fax and by federal express. 

Michael T. Brody 
JENNER & BLOCK LLP 
One IBM Plaza 
330 N. Wabash 
Suite 4400 
Chicago, Illinois 60611 
(312) 923-2711 (direct) 
(312) 840-7711 (direct fax) 
mbrody@jenner.com 
www .jen ner. com/mbrody 

2/8/2005 
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February 4, 2005 

By Telecopy 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS LLP 
222 Lakeview A venue 
Suite 260 
West Palm Beach, FL 33401 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Tom: 

I write concerning the health of Dr. Samuel Kursh. 

JENNER&BLOCK 

Jenner & Block LLP 
One IBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 
wwwjenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 840-7711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, DC 

Dr. Kursh has been advised by his doctor that he may resume an abbreviated work schedule. Dr. 
Kursh has advised us that he is available for a deposition on February 11. Due to his recent heart 
surgery, Dr. Kursh requests that the deposition be limited to four hours per day. If you need 
additional time to conclude the deposition of Dr. Kursh, he can make himself available for a 
second session on either February 14, 15, or 16. Dr. Kursh requests that the deposition take 
place in Wilmington, Delaware. If this is not convenient to you, Dr. Kursh could make himself 
available in Philadelphia. 

Please advise me whether Morgan Stanley wishes to go forward with Dr. Kursh's deposition on 
the days we have offered. 

Very truly yours, 

�7.� 
Michael T. Brody { 
MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

CHICAG0_1209404_1 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL COURT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CPH'S RESPONSE TO MORGAN STANLEY'S MOTION IN LIMINE NO. 14 
TO EXCLUDE CPH EXPERT'S RELIANCE ON THE DELA WARE CHANCERY 

COURT OPINION IN PRESCOTT GROUP SMALL CAP L.P. V. COLEMAN COMPANY 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") respectfully submits this response 

opposing Morgan Stanley's Motion In Limine No. 14 to Exclude CPH Expert's Reliance on the 

Delaware Chancery Court Opinion in Prescott Group Small Cap L.P. v. The Coleman Company, 

Inc., No. Civ. A 17802, 2004 WL 2059515 (Del. Ch. Sept. 8, 2004). 

CPH has retained Dr. Samuel J. Kursh to give his expert opinion as to the value of 

Coleman stock on March 30, 1998, to show the damage suffered by CPH as a result of selling its 

82% interest in Coleman to Sunbeam.1 Dr. Kursh's report consists of his independent expert 

analysis concerning the proper valuation of Coleman's stock as of March 30, 1998. As part of 

this analysis, Dr. Kursh has compared his results to calculations of Coleman's value contained in 

other sources, including the Delaware Chancery Court's opinion, which valued Coleman stock at 

$32.35 per share as of March 30, 1998. See Kursh Rep. (1217/04) at 11-15, attached as Ex. 2 to 

Mot. Dr. Kursh has referenced the Chancery Court's determination because valuation experts 

typically cross-check their conclusions with other available information, and because the 

1 Morgan Stanley's Motion has no bearing on the benefit-of-the-bargain theory of damages that 
CPH has elected to pursue. If the Court agrees with CPH that evidence concerning an out-of
pocket loss measure of damages is not relevant, CPH does not intend to offer testimony from Dr. 
Kursh, and the Court need not resolve this Motion. 
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Chancery Court's opinion - among other things - is one of the "facts or data upon which [Dr. 

Kursh] bases [his] opinion." FLA. STAT. ANN. § 90.704 (West 2004). 

According to Morgan Stanley, Dr. Kursh's references to the Chancery Court's March 30, 

1998 valuation of Coleman stock must be excluded, because they improperly bolster Dr. Kursh's 

expert valuation with irrelevant and inadmissible hearsay. Morgan Stanley's arguments for 

exclusion fall flat. Dr. Kursh is expressly authorized by the Florida Evidence Code to rely for 

his expert opinion, at least in part, on facts or data that might otherwise constitute inadmissible 

hearsay, because valuation experts reasonably rely upon such resources. See FLA. STAT. ANN. 

§ 90.704 (West 2004). Moreover, the Chancery Court's valuation opinion was plainly relevant 

to Dr. Kursh's present analysis: As a vital part of its decision, the court expressly approved of 

Dr. Kursh's methodology, as well as his valuation of Coleman stock as of March 30, 1998. CPH 

does not seek, as Morgan Stanley claims, to have the Chancery Court's opinion serve as 

conclusive proof of Coleman's value. Rather, Dr. Kursh's reference to that decision merely 

embodies reasonable expert practice. Because Dr. Kursh's reference to the Chancery Court 

opinion is authorized by Florida law and does not render his report a mere conduit for 

inadmissible hearsay, see Kloster Cruise, Ltd. v. Rentz, 733 So. 2d 1102, 1103 (Fla. 3d DCA 

1999), Morgan Stanley's motion should be denied. 

I. The Delaware Court's Valuation of Coleman Stock Is Plainly Relevant to Dr. 
Kursh's Valuation Opinion. 

Morgan Stanley first argues that Dr. Kursh' s reference to the Chancery Court's opinion 

must be excluded as irrelevant. That argument is meritless. The Chancery Court's valuation of 

Coleman as of March 30, 1998 is plainly relevant here. Indeed, it addresses the precise subject 

of Dr. Kursh's report, and provides support for Dr. Kursh's valuation. See FLA. STAT. ANN. 

- 2 -
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§ 90.401 (West 2004) ("Relevant evidence is evidence tending to prove or disprove a material 

fact."). 

Seeking a way to undermine the obvious relevance of the Court's finding, Morgan 

Stanley points out that the ultimate purpose of the Chancery Court's opinion was to value 

Coleman stock as of January 6, 2000 (the date of the "back-end" merger in which Coleman's 

minority shareholders exchanged their Coleman stock for cash and Sunbeam stock), and attempts 

to fend off the Chancery Court's determination about March 30, 1998, by labeling it as mere 

passing dicta. Morgan Stanley cites several cases for the uncontroversial proposition that dicta is 

not binding. Mot. at 1, 4. But these cases are beside the point, because the Chancery Court's 

March 30, 1998 valuation of Coleman stock was not dicta. Under Florida law, dicta includes 

only those statements "not essential to the decision," which are "without force as precedent." 

State ex rel. Biscayne Kennel Club v. Board of Bus. Reg., 276 So. 2d 823, 826 (Fla. 1973). 

Under that standard, the Chancery Court's determination of Coleman's value as of March 

30, 1998 was not dicta because it was a necessary precursor to its determination of Coleman's 

value in January 2000. The Chancery Court first determined the price of Coleman's stock as of 

March 30, 1998, relying on Dr. Kursh's valuation. See Prescott Group, 2004 WL 2059515, at 

*32. Using the March 30, 1998 value as a baseline, the court attempted to determine the value as 

of January 2000 by inquiring "whether Coleman's March 1998 fair value increased during the 

18-month interval between the front-end and back-end mergers." Id. Finding insufficient 

evidence of a change in price since March 30, 1998, the Court ruled that the March 30, 1998 

value per share was determinative of its January 2000 value. See id. at *33. Because the 

Chancery Court's March 30, 1998 valuation was essential to its decision, Morgan Stanley's 

- 3 -
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characterization of that valuation as dicta is just wrong. The Chancery Court's valuation 

determination is plainly relevant here. 

II. Dr. Kursh Is Entitled to Rely upon Other Valuations to Verify the Accuracy of His 
Calculations. 

Morgan Stanley next argues that Dr. Kursh should be prohibited from referencing the 

Chancery Court's ruling because that ruling is inadmissible hearsay. Mot. at 4. This argument 

completely misses the point for two reasons. 

First, under the Florida Evidence Code, the "facts or data" upon which an expert relies 

"need not be admissible in evidence," so long as they "are of a type reasonably relied upon by 

experts in the subject to support the opinion expressed." FLA. STAT. ANN. § 90.704 (West 2004). 

In its motion, Morgan Stanley has not disputed that valuation experts such as Dr. Kursh 

"reasonably rely" upon other authoritative valuations, such as the Chancery Court's opinion, as a 

basis for their expert opinion. 

Moreover, under Florida law, experts not only may rely on otherwise inadmissible 

evidence in reaching their expert opinions but also may disclose that underlying evidence to the 

finder of fact, so long as their testimony is not a "mere conduit" for hearsay. Kloster Cruise, Ltd. 

v. Rentz, 733 So. 2d 1102, 1103 (Fla. 3d DCA 1999) (holding that because otherwise 

inadmissible data formed part of the expert's analysis, the data could be presented because the 

expert was not acting as a "mere conduit for inadmissible hearsay"); see, e. g. , Philip J. 

Padovano, 5 FLORIDA PRACTICE § 19.10 (explaining that under Section 90.704, an "expert 

witness may refer to inadmissible evidence in the course of explaining an opinion"); Flores v. 

Miami-Dade County, 787 So. 2d 955, 959 (Fla. 3d DCA 2001) (permitting an expert witness "to 

testify regarding the contents" of medical records that were themselves inadmissible hearsay); 

Houghton v. Bond, 680 So. 2d 514, 521-22 (Fla. 1st DCA 1996) (permitting expert to discuss 

- 4 -
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contents of government study relied upon in forming opinion); Barber v. State, 576 So. 2d 825, 

831-32 (Fla. 1st DCA 1991) (holding that it was error for the trial court to prevent an expert from 

relating hearsay in explaining the basis of his expert opinion); Bender v. State, 472 So. 2d 1370, 

1372 (Fla. 3d DCA 1985) (explaining that "while the reports and tests if offered alone may be 

inadmissible, testimony regarding diagnoses and opinions formulated in part through reliance 

upon this data is to be admitted"); see also Debra P. v. Turlington, 564 F. Supp. 177, 182 n.7 

(M.D. Fla. 1983) (permitting the use of survey responses that might otherwise constitute hearsay 

because they were the basis of expert opinion). 

Second, Morgan Stanley's attack on Dr. Kursh's reliance on the Chancery Court decision 

as a cross-check for his calculation does not withstand scrutiny because Morgan Stanley's own 

expert damages witness, Professor Mark Grinblatt, cross-checked his valuation calculation just 

as Dr. Kursh did. After determining what Professor Grinblatt claims is the fair value of Coleman 

stock on March 30, 1998, he proceeded to compare his valuation to that of the investment banks 

advising Coleman on the fairness of the proposed merger with Sunbeam: "I note that this $19 .63 

price is within the ranges estimated for Coleman by both CSFB and Morgan Stanley." Ex. A, 

Grinblatt Rep. at 37.2 

More to the point, Professor Grinblatt' s analysis expressly cites the Chancery Court 

ruling that Morgan Stanley now claims to be inadmissible hearsay. Id. at 96 ("Indeed, the 

Delaware Court of Chancery explicitly rejected hindsight-based valuation in litigation 

2 Courts similarly ensure the accuracy of their valuation analyses by reviewing other valuations, 
including those of other courts. For example, in Cede & Co. v. Technicolor, Inc., No. Civ. A. 
7129, 2003 WL 23700218 (Del. Ch. Dec. 31, 2003), the Chancery Court first calculated the 
stock value itself, but went on to verify its valuation through a series of checks, including the 
price that had been previously calculated by the Delaware Supreme Court. Id. at *44. Such use 
of judicial opinions as a cross-check is analogous to the settled principle that "judicial opinions" 
can support the general acceptance of the underlying scientific principles and methodology. 
Castillo v. E.I. Du Pont De Nemours & Co., 854 So. 2d 1264, 1268 (Fla. 2003). 

- 5 -
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concerning this very merger, and concluded that Sunbeam's bankruptcy was not foreseeable as 

late as January 6, 2000 (let alone on March 30, 1998.)"). Thus, Morgan Stanley cannot credibly 

dispute that valuation experts "reasonably rely" upon judicial rulings, such as the Chancery 

Court's Prescott Group opinion, in performing their expert analyses. See FLA. STAT. ANN. 

§ 90.704 (West 2004). 

In sum, Dr. Kursh is not a "mere conduit" for hearsay. Where, as here, an expert's 

reliance on and reference to alleged hearsay is minimal and completely consistent with standard 

professional practice, it is authorized under Section 90.704. See, e.g., Hungeiford v. Mathews, 

511 So. 2d 1127, 1129 (Fla. 4th DCA 1987) (explaining that "an expert can testify about 

information offered by a third party," so long as the expert "was not called merely for the 

purpose of disclosing" otherwise inadmissible hearsay). 

III. Dr. Kursh Will Be Subject to Full and Vigorous Cross-Examination on the Prescott 
Group Opinion and All Other Aspects of His Analysis. 

Morgan Stanley claims that Dr. Kursh's reference to the Chancery Court's March 30, 

1998 valuation is impermissible bolstering of his expert opinion and will unduly prejudice 

Morgan Stanley. Morgan Stanley's argument cannot be correct because, as noted above, its own 

expert, Professor Grinblatt, cites to the Chancery Court's ruling in suppo1t of the methodology he 

employs. (See pg. 5 above.) Moreover, Morgan Stanley's argument is flawed because Dr. 

Kursh's reliance on the Prescott Group opinion can be put to the test on cross-examination. 

Indeed, both Dr. Kursh and Professor Grinblatt will be examined on all the bases of their 

opinions, including their reliance on the Prescott Group opinion. 

It is settled law that a testifying expert is entitled to explain the bases of his opinion to the 

jury, including the expert's consultation of other authorities, so long as the expert does not 

simply regurgitate the conclusions of other experts. See, e. g., Flores, 787 So. 2d at 959 

- 6 -
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(permitting an expert to testify about another expert's records in reaching his expert opinion); 

Houghton, 680 So. 2d at 522 (permitting an expert to testify about a government study as a basis 

for his expert opinion); WEINSTEIN'S FEDERAL EVIDENCE § 703.04[3], at 703-19-20 & n.26 

(2004) (discussing "opinions of other experts as reasonable source" of expert testimony, and 

citing cases from various federal appellate courts). 

Further, Morgan Stanley's chief authority, Schwarz v. State, 695 So. 2d 452 (Fla. 4th 

DCA 1997), does not apply here. That case held only that a forensic pathologist, testifying as an 

expert, should not have been allowed to "bolster or corroborate [his] opinions with the opinions 

of other experts who do not testify," reasoning that otherwise the testifying expert would 

"become a conduit for the opinion of another expert who is not subject to cross-examination." 

Id. at 455 (emphasis added). That is not the situation here, and Dr. Kursh will be subject to full 

and vigorous cross-examination on his opinion and all aspects of his analysis at trial. 

Morgan Stanley has failed to make the showing required under Section 90.403 for the 

exclusion of Dr. Kursh's reference to the Chancery Court decision on the ground that it will 

cause undue prejudice. There is no reason to believe - and Morgan Stanley has offered none -

that the jury will mistakenly conclude that Coleman's value has already been determined merely 

by reference to the Chancery Court's opinion. Rather, Morgan Stanley will have its day in court, 

when it may present its own evidence of the value of Coleman stock as of March 30, 1998, and 

may dispute the conclusions reached by Dr. Kursh. Thus, Morgan Stanley's argument of 

prejudice - which it has the burden of establishing - completely misses the mark. 

- 7 -
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CONCLUSION 

For the foregoing reasons, this Court should deny Morgan Stanley's Motion in Limine 

No. 14. 

Dated: February 9, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611-7603 
(312) 222-9350 

Respectfully submitted, 

Jo carola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

Fax and hand delivery to all counsel on the attached list on this �y of 

(n< ,2005. 

ROLA 
Florida Bar No.: 169440 
Searcy Denney Scarola 

Barnhart & Shipley, P.A. 
2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 
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Jerold S. Solovy, Esq. 
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c/o Kirkland and Ellis 
222 Lakeview Avenue, Suite 260 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFI'EENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CPH'S RESPONSE TO MORGAN STANLEY'S MOTION IN LIMINE NO. 15 

TO PRECLUDE TESTIMONY OF MICHAEL WAGNER 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") respectfully submits this response 

opposing Morgan Stanley's Motion in Limine No. 15 to Preclude Exclude Testimony of Michael 

Wagner. Morgan Stanley seeks an Order barring Wagner from offering testimony at trial 

"beyond that disclosed in his December 7, 2004 expert report." Mot. at 1. As shown in this 

response, Morgan Stanley's motion does not concern undisclosed expert testimony. There is no 

dispute as to the completeness and adequacy of CPH's disclosure of Mr. Wagner's opinion 

regarding the value of Coleman. Instead, Morgan Stanley seeks to preclude Mr. Wagner from 

using a calculator to perform arithmetic calculations using values provided by others. Morgan 

Stanley's motion should be denied. 

I. Mr. Wagner's Testimony Is Relevant Only to an Out-Of-Pocket Loss Theory of 

Damage, Which CPH Has Not Elected. 

CPH has elected to pursue damages under a benefit-of-the-bargain theory of damages. 

Morgan Stanley has taken the position that a different measure is appropriate. If the Court 

agrees with CPH that only evidence relevant to CPH' s elected theory of damage may be 

presented, CPH will not call Mr. Wagner to testify as an expert.1 Only if the Court permits both 

1 CPH plans to call Mr. Wagner during the punitive damages phase of the proceedings. 
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theories of damages to go forward will any evidence regarding out-of-pocket loss be relevant. 

Thus, resolution of this motion may be entirely unnecessary. 

II. Mr. Wagner Does Not Seek to Introduce Expert Testimony Beyond That Described 
in His Report. 

In his opening report, Mr. Wagner calculated the value of Coleman at the time of the 

March 30, 1998 transaction. See Wagner Rep. (1217/04), attached as Ex. 1 to Mot. Under an 

out-of-pocket-loss measure of damage, CPH's damage is the difference between the value of 

what CPH gave up and the value CPH obtained from the exchange. In addition to considering 

the value of the Coleman shares that CPH gave up, the jury will need to determine the value of 

stock, debt, and cash that CPH received in exchange. Morgan Stanley does not dispute that at 

trial, Mr. Wagner may present his fully disclosed opinions as to the value of the Coleman shares. 

CPH expects that other witnesses will present testimony as to the value of consideration that 

CPH received. Mr. Wagner was not asked separately to calculate these values. 

Morgan Stanley's expert, Professor Grinblatt, criticized Mr. Wagner for calculating the 

value of Coleman, but not calculating a complete damage number. See Grinblatt Rep. at 99, 

attached as Ex. 2 to Mot. In his rebuttal report, and in his deposition, Mr. Wagner explained that 

one could use his calculation of the value of Coleman, on which his expertise was necessary, and 

the value of Sunbeam shares and Coleman Holdings debt calculated by others, to derive the total 

amount of damages suffered by Coleman under the out-of-pocket-loss theory. As Mr. Wagner 

explained in his report, this calculation simply would require an elementary mathematical 

calculation. See Wagner Rep. (12/28/04) at 1, attached as Ex. 3 to Mot. 

Should Mr. Wagner be called upon to perform an arithmetic comparison between the 

value of Coleman stock given up by CPH and the value of the various forms of consideration 

received by CPH, that testimony is hardly the "scientific, technical, or other specialized 
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knowledge" on which expert disclosure is necessary. FLA. STAT. ANN. § 90.702 (West 2004) 

(defining expert testimony). Indeed, it is not an "opinion" at all. Id. While not expert opinions 

themselves, such elementary calculations are perfectly acceptable in the course of an expert's 

testimony. See CHARLES w. EHRHARDT, FLORIDA EVIDENCE§ 702.1, at 615 (2004 ed.) ("When 

the witness is testifying to facts, it is immaterial whether the witness has been qualified as an 

expert."). Morgan Stanley's motion does not assert that performing this mathematical 

calculation will be a matter of expert testimony. Instead, Morgan Stanley contends that Mr. 

Wagner may not testify as to the value of the debt or stock which, as shown above, he will not 

do. Moreover, permitting Mr. Wagner to perform arithmetic using numbers provided by others 

will not be a surprise. Other witnesses have disclosed their calculation of the inputs. Morgan 

Stanley's damages expert performs a similar methodology. See Grinblatt Rep. at 19, attached as 

Ex. 2 to Mot. If called upon, Mr. Wagner simply will supply the arithmetic. 

CONCLUSION 

For the foregoing reasons, this Court should deny Morgan Stanley's Motion in Limine 

No. 15. 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CPH'S RESPONSE TO MORGAN STANLEY'S MOTION IN LIMINE NO. 16 
TO STRIKE THE EXPERT OPINION OF CPH EXPERT BLAINE NYE 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") respectfully submits this response 

opposing Morgan Stanley's Motion in Limine No.16 to Strike the Expert Opinion of CPH Expert 

Blaine Nye. Morgan Stanley contends that the appropriate measure of damages in this case is 

"out-of-pocket loss." Mot. at 1. Florida law, which applies here, is clear that a plaintiff may 

elect the "benefit-of-the-bargain" as the measure of damages in a fraud case. 

Morgan Stanley then contends that Dr. Nye's benefit-of-the-bargain measure 1s 

misapplied because he does not attempt to calculate the actual value of Sunbeam stock as of 

March 1998. But the Sunbeam stock CPH received in the deal was restricted from resale and, 

due to a host of reasons, including the fact that Sunbeam's auditor withdrew its consent for use 

of the audited financial statements, was incapable of being registered and sold. The "actual 

value" of CPH's Sunbeam stock cannot be evaluated without considering these circumstances. 

Not only is it properly within a trial court's discretion to calculate the actual value of the 

property based on events subsequent to the date of purchase, to do otherwise here would be 

expressly contrary to Florida's policy of "flexibility" towards measuring damages, so that courts 
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can "do justice as the circumstances demand." Martin v. Brown, 566 So. 2d 890, 891 (Fla. 4th 

DCA 1990). 

ARGUMENT 

I. The Correct Legal Measure of Damages Is the Benefit-of-the-Bargain Standard. 

A. Florida Law Governs the Determination of Damages. 

Morgan Stanley's discussion of the standard for measuring damages under New York law 

(Mot. at 5-6) is irrelevant, as Florida law governs the determination of damages in this case. 

Morgan Stanley has never argued that the proper measure of damages under New York law is 

materially different from the proper measure of damages under Florida law. But Morgan Stanley 

bore the burden during the choice-of-law briefing (1) to identify, on an issue-by-issue basis, any 

aspects of this case as to which Morgan Stanley contended that New York law and Florida law 

d iffer, and (2) to demonstrate why New York law applies to those issues. See, e.g., Collins v. 

Collins, 36 So. 2d 417, 417 (Fla. 1948) ("when the contrary [law] has not been alleged, we have 

assumed the law of the other state to be the same as our own"); Gustafson v. Jensen, 515 So. 2d 

1298, 1300 (Fla. 3d. DCA 1987) ("where a party seeking to rely upon foreign law fails to 

demonstrate that the foreign law is different from the law of Florida, the law is the same as 

Florida"); Aetna Cas. & Sur. Co. v. Ciarrochi, 573 So. 2d 990, 990 (Fla. 3d DCA 1991) (same); 

Watson v. First Nat'l Bank of Chicago, 367 So. 2d 732, 733 (Fla. 4th DCA 1979) ("Upon the 

failure to plead any applicable foreign law, it is presumed that any such law is the same as 

Florida law"); Owens-Corning Fiberglas Corp. v. Engler, 704 So. 2d 594, 594 (Fla. 4th DCA 

1997) ("Where the law of a foreign forum is claimed to be dispositional, yet no foreign law is 

pleaded to the trial court, the matter is to be determined by the law of this forum"). 

In response to this Court's schedule for addressing choice-of-law issues, Morgan Stanley 

identified two issues - and only two issues - for which Morgan Stanley contended that New 
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York law was different than Florida law. Those two issues are reflected in this Court's choice-

of-law order, which held that New York law applies to those two aspects of CPH' s claims. See 

Ex. A, Order (8112/04) at 12: 

As to Counts I and IV of CPH's Complaint ... , the Court determines that New 
York substantive law applies (i) to engraft a requirement that the recipient of a 
negligent misrepresentation be in a special relationship to its publisher for the 
misrepresentation to be actionable, and (ii) to engraft a requirement that a party 
perform reasonable due diligence as to available information in order to prove that 
its reliance on a misrepresentation was reasonable. 

Those two issues were the only issues identified in Morgan Stanley's choice-of-law 

motion. Morgan Stanley never argued that the measure of damages in this case is different under 

New York law. Accordingly, Morgan Stanley has waived any contention that Florida law does 

not apply to the measure of damages for all four counts of CPH's complaint. In any event, as it 

is clear that New York law does not control CPH's aiding-and-abetting and conspiracy claims, 

Dr. Nye's testimony is relevant to the determination of damages for those claims. 

B. Under Florida Law, CPH May Elect Benefit-of-the-Bargain Damages Despite 
Its Lack of a Contractual Relationship with Morgan Stanley. 

1. Florida Law Does Not Require a Contractual Relationship Between 
the Parties. 

Florida law is clear that a plaintiff may elect the "benefit-of-the-bargain" as the measure 

of damages in a fraudulent misrepresentation case. Florida follows the Restatement (Second) of 

Torts regarding the measure of damages for fraudulent misrepresentation. Nordyne, Inc. v. 

Florida Mobile Home Supply, Inc., 625 So. 2d 1283, 1286-87 (Fla. 1st DCA 1993) (permitting 

the use of "either the 'out-of-pocket' or the 'benefit-of-the-bargain' rule, depending upon which 

is more likely to fully compensate the injured party," and stressing that "[t]his view is consistent 

with the Restatement approach") (citing Restatement (Second) of Torts§ 549). That section of 
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• 

the Restatement provides that the "recipient of a fraudulent misrepresentation in a business 

transaction" is "entitled to recover" under e ither theory.1 

The Restatement makes clear that a plaintiff may "elect" which of the two measures to 

pursue. According to the comments, the "normal measure of recovery" in fraud actions is the 

"benefit of the bargain" rule: "The frequency of these situations has led the great majority of the 

American courts to adopt a broad general rule giving the plaintiff, in an action of deceit, the 

benefit of h is bargain w ith the defendant in all cases, and making that the normal measure of 

recovery in actions of deceit." Restatement (Second) of Torts § 549 cmt. g. However, the 

Restatement recognizes that "in occasional cases the out-of-pocket measure of damages will 

actually be more profitable and satisfactory from the point of view of the plaintiff than the 

benefit-of-the-bargain rule." Id. 

Accordingly, the Restatement adopts the rule that the plaintiff may "elect" which of the 

two measures to pursue, depending upon which measure maximizes the plaintiff's recovery (id. 

Comment h): 

This Section therefore follows a compromise pos1t10n adopted by some 
jurisdictions, giving the plaintiff the option of e ither the out-of-pocket or the 

1 Restatement (Second) of Torts§ 549 provides: 

Measure Of Damages For Fraudulent Misrepresentation 

(1) The recipient of a fraudulent misrepresentation is entitled to recover as 
damages in an action of deceit against the maker the pecuniary loss to him of 
which the misrepresentation is a legal cause, including 

(a) the d ifference between the value of what he has received in the 
transaction and its purchase price or other value given for it; and 

(b) pecuniary loss suffered otherwise as a consequence of the recipient's 
reliance upon the misrepresentation. 
(2) The recipient of a fraudulent misrepresentation in a business transaction is also 
entitled to recover additional damages sufficient to give him the benefit of his 
contract with the maker, if these damages are proved with reasonable certainty. 
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benefit-of-the-bargain rule in any case in which the latter measure can be 
established by proof in accordance with the usual rules of certainty in damages. 
The comments and illustrations that follow deal with the more common situations 
in which the plaintiff may wish to elect to receive the benefit of his bargain. 

As support for that rule of law, the Restatement cites DuPuis v. 79th Street Hotel, Inc., 

231 So. 2d 532 (Fla. 3d DCA 1970) (cited in Restatement (Second) of Torts§ 549, Reporter's 

Note CJ[ 1). In DuPuis, the court accepted the "flexibility" approach regarding the measure of 

damages for misrepresentation. Under that approach, a plaintiff who "is content" with an out-of-

pocket measure may have that measure, but otherwise may have the "benefit of the bargain" 

measure (DuPuis, 321 So. 2d at 536): 

[I]f the defrauded party is content with the recovery of only the amount that he 
actually lost, his damages will be measured under that rule; ... where the 
damages under the "benefit of the bargain" rule are proved with sufficient 
certainty, that rule will be employed. 

Accord Stickland v. Muir, 198 So. 2d 49, 51 (Fla. 4th DCA 1967) ("The prevailing view is the 

'benefit of the bargain' rule which would award as damages the difference between the actual 

value of the stocks and notes purchased as of the time of purchase and their value had the facts 

been as represented. . . . [But] if the defrauded party is content with the recovery of only the 

amount he has actually lost, his damages will be measured by the out-of-pocket rule"); Totale, 

Inc. v. Smith, 877 So. 2d 813, 815 (Fla. 4th DCA 2004) ("The 'flexibility theory' permits the 

court to use either the 'out-of-pocket' or the 'benefit-of-the-bargain' rule, depending upon which 

is more likely [to fully] compensate the injured party. The trial court may instruct the jury on the 

'out of pocket' rule or the 'benefit of the bargain' rule as justice demands") (emphasis and 

bracketed material in original; internal citations and quotation marks omitted). 

Morgan Stanley argues that the benefit-of-the-bargain rule cannot apply unless the 

litigants were in a contractual relationship with one another. But Florida courts have never held 

that a contract is necessary before a court can apply the benefit-of-the-bargain measure of 
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damages. Rather, Florida courts have consistently stressed that flexibility is needed when 

applying the measure of damages in a fraud case, so that courts can "do justice as the 

circumstances demand." Martin v. Brown, 566 So. 2d 890, 891 (Fla. 4th DCA 1990); see also 

Nordyne, 625 So. 2d at 1286 (noting that the "flexibility theory" of damages in fraudulent 

misrepresentation cases permits courts to choose the rule that is "more likely to fully compensate 

the injured party"). 

Morgan Stanley cites only two cases to support its argument that there must be a contract 

between the parties before the benefit-of-the-bargain measure of damages can be applied. See 

Mot. at 6 (citing Sprayberry v. Sheffield Auto & Truck Serv., Inc., 422 So. 2d 1073, 1075 (Fla. 

1st DCA 1982); Greater Coral Springs Realty Inc. v. Century 21 Real Estate of S. Fla., Inc., 412 

So. 2d 940, 941 (Fla. 3d DCA 1982)). But both of these cases have since been expressly limited 

to their specific facts. See Nordyne, 625 So. 2d at 1287 ("limit[ing] the holding[s] to the specific 

facts of each case"). Moreover, the cases Morgan Stanley cites are inapposite here. In both 

Sprayberry and Greater Coral Springs Realty, the courts concluded that it was inappropriate to 

look to the benefit of the bargain because there was insufficient proof that a bargain had been 

reached. See Sprayberry, 422 So. 2d at 1075 (plaintiff "simply failed to allege any breach of 

contract"); Greater Coral Springs Realty, 412 So. 2d at 941 ("the parties never reached an 

agreement"). Because the plaintiffs never reached a specific bargain, it would have been 

difficult, if not impossible, to assess with any degree of certainty the benefit of that bargain -

that is, the value of the property that they would have purchased if the deal had closed and the 

representations had been true. By contrast, CPH does not claim to have engaged in failed 

contractual negotiations. Rather, CPH claims that Morgan Stanley made fraudulent 

misrepresentations that induced CPH into entering into a contract with Sunbeam. Moreover, 

6 
16div-010830



Morgan Stanley conspired with and aided and abetted Sunbeam in perpetrating the fraud that 

resulted in CPH closing that contract. Unlike in Sprayberry and Greater Coral Springs Realty, 

here the bargain was formed and thus the "benefit-of-the-bargain" can be measured. 

Further, courts consistently have applied benefit-of-the-bargain damages in cases brought 

by investors against securities brokers, despite the fact that there was no contractual relationship 

between the investor and the broker. In Silverberg v. Paine, Webber, Jackson, & Curtis, Inc., 

710 F.2d 678 (1 lth Cir. 1983), an investor brought an action against a broker alleging that the 

broker made fraudulent misrepresentations that induced him to purchase stock that subsequently 

plummeted in value. Id. at 681-82. The Eleventh Circuit discussed the availability under Florida 

law of either out-of-pocket or benefit-of-the-bargain damages: 

[l]t was well within the trial court's discretion to instruct the jury to calculate [the 
plaintiff's] damages on the common law fraud claim based on the total decline in 
the value of the stock [the benefit-of-the-bargain measure of damages]. 

Though we recognize the harshness of this result given that the defendants were 
not the actual sellers of the stock and therefore must 'rescind' by paying an 
amount they in fact never received, the substantial role played by the defendants 
in the transaction provides adequate justification for the award. 

Id. at 687 (emphasis added); see Laney v. American Equity Inv. Life Ins. Co., 243 F. Supp. 2d 

1347, 1355-56 (M.D. Fla. 2003) (applying Florida law, and upholding benefit-of-the-bargain 

damages in a fraud action brought by investors against a broker with whom they had no 

contractual relations); cf Totale, 877 So. 2d at 816 (discussing the availability of benefit-of-the-

bargain damages in an action brought by an investor against a corporation with whom the 

investor had no contractual relationship, though ultimately concluding that the plaintiff was not 

entitled to such damages because it had not offered sufficient evidence of its losses). Morgan 

Stanley made fraudulent misrepresentations which induced CPH, like the plaintiffs in Silverberg, 

Laney, and Totale, to lose the benefit of the bargain in the stock transaction into which it entered. 
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It is clear that benefit-of-the-bargain damages apply in this situation regardless of the lack of 

contract between Morgan Stanley and CPH. 2 

2. CPH Can Pursue Benefit-of-the-Bargain Damages Against Morgan 
Stanley Because Morgan Stanley Was Sunbeam's Agent. 

Morgan Stanley is further precluded from arguing that the absence of a contractual 

relationship between it and CPH shields Morgan Stanley from application of benefit-of-the-

bargain damages for purposes of the fraudulent misrepresentation claim because Morgan Stanley 

was Sunbeam's agent during the Coleman-Sunbeam transaction and Sunbeam indisputably had a 

contractual relationship with CPH. Indeed, Morgan Stanley's own expert has conceded the 

existence of this agency relationship. See Ex. B, Rosenbloom Rep. at 12, 14 ("Morgan Stanley 

was Sunbeam's agent"). It is well established that "[a]n agent who assists another agent or the 

principal to commit a tort is normally himself liable for the entire damage." RESTATEMENT 

(SECOND) OF AGENCY § 343 cmt. d (1958); see also Mannish v. Lacayo, 496 So. 2d 242, 243 

(Fla. 3d DCA 1986) (per curiam) ("[A]n agent, as well as his principal, is liable for fraud 

perpetrated by the agent within the course and scope of his agency."). The existence of this 

agency relationship entitles CPH to use the same measure of damages against Morgan Stanley 

that CPH would have been able to use against Morgan Stanley's principal, Sunbeam. See 

RESTATEMENT (SECOND) OF AGENCY§ 359C( l) (1958) ("Principal and agent can be joined in an 

action for a wrong resulting from the tortious conduct of an agent or that of agent and principal, 

2 Morgan Stanley also cites comment g to Section 549 of the Restatement (Second) of Torts, for 
the proposition that a plaintiff may not rely on the benefit-of-the-bargain theory where it has not 
entered into "any transaction" with the defendant. Mot. at 7. In this case, however, Morgan 
Stanley was the go-between that put the transaction together. It was hardly a stranger to the 
transaction, as the Restatement comment contemplates. Moreover, as we show in the following 
section, Morgan Stanley was the agent of a contracting party, and thus was a participant in this 
contractual relationship. 
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and a judgment can be rendered against each."). Thus, CPH is entitled to benefit-of-the-bargain 

damages against Sunbeam's agent, Morgan Stanley. 

3. In Any Event, CPH Can Pursue Benefit-of-the-Bargain Damages 
Against Morgan Stanley on Its Claims that Morgan Stanley Aided, 
Abetted, and Conspired with Sunbeam. 

As to the aiding-and-abetting and conspiracy claims, it is hornbook law that under these 

derivative theories of liability all co-conspirators and aiders-and-abettors are liable to the same 

extent as their principals or co-conspirators would be liable. "Each act done in pursuance of the 

conspiracy by one of several conspirators is an act for which each is jointly and severally liable." 

10 FLA. JUR. 2D, Conspiracy- Civil Aspects§ 5 (2d ed. 2004); see Nicholson v. Kellin, 481 So. 

2d 931, 935 (Fla. 5th DCA 1986). In jurisdictions where benefit-of-the-bargain damages are 

available to plaintiffs in fraud cases, courts routinely uphold the imposition of benefit-of-the-

bargain damages against co-conspirators. See, e.g., Ameristar Jet Charter, Inc. v. Signal 

Composites, Inc., No. 02-10977, 2004 WL 578395, at *1 (5th Cir. Mar. 24, 2004) (per curiam) 

(upholding imposition of benefit-of-the-bargain damages against defendant who was a 

co-conspirator to fraud); see also Worldwide Forest Prods. , Inc. v. Winston Holding Co., 

No. A.1:96CV178-A, 1999 WL 33537093, at *9 (N.D. Miss. Jan. 13, 1999) ("[C]oconspirators 

are liable for all damages flowing from the conspiracy, and Mississippi law is in accordance with 

the majority of jurisdictions in holding that the 'benefit-of-the-bargain' is the correct measure of 

damages in cases of fraud."). The law is similar for aiders-and-abettors. "Persons who aid and 

abet another in the commission of a fraud may be liable for that fraud." 37 AM . JUR. 2D, Fraud 

and Deceit § 302 (2d ed. 2001). Because it is clear that CPH would have been entitled to 

benefit-of-the-bargain damages against Sunbeam, which Morgan Stanley aided and abetted and 

conspired with in perpetrating this fraud, CPH is equally entitled to pursue benefit-of-the-bargain 
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damages against Morgan Stanley. Dr. Nye's expert testimony thus should be deemed admissible 

at trial. 

II. Dr. Nye's Opinions Are Admissible Because He Correctly Applies the Benefit-of
the-Bargain Standard. 

Morgan Stanley argues that Dr. Nye's expert opinion is inadmissible because he 

"misapplied" the benefit-of-the-bargain standard by not calculating the value of the Sunbeam 

stock CPH received as of March 30, 1998, the date of the closing. Morgan Stanley contends that 

benefit-of-the-bargain damages are properly calculated using the actual value of the stock at the 

time of purchase. It is Morgan Stanley, however, that has misapplied the law. 

Under Florida law, the proper method of calculating benefit-of-the-bargain damages is 

the "difference between the actual value of the property and its value had the alleged facts 

regarding it been true." Totale, 877 So. 2d at 815. Contrary to Morgan Stanley's contention, it 

is properly within a trial court's discretion to calculate the actual value of the property based on 

events subsequent to the date of purchase. See Silverberg v. Paine, Webber, Jackson & Curtis, 

Inc., 710 F.2d at 687 (holding that under Florida law it was well within the trial court's discretion 

to instruct the jury to calculate benefit-of-the-bargain damages "based on the total decline in the 

stock") (emphasis added); see also Hotaling v. A.B. Leach & Co., 214 N.Y.S. 452, 460 (N.Y. 

Mun. Ct. 1926) (holding that "events subsequent are of some account in determining the value of 

a bond at the time of its fraudulent sale"). 

Here, the "actual value" of the stock cannot be evaluated without considering the 

surrounding circumstances. Under the merger agreement, the Sunbeam stock that CPH received 

in exchange for its Coleman stock was subject to restrictions on its resale. The first time even a 

portion of that stock could be sold was 90 days after the deal closed, or on about June 30, 1998. 

Yet on June 25, 1998, Sunbeam's auditor withdrew its consent for use of the audited financial 
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statements in any public filing - rendering CPH' s stock incapable of being registered for public 

sale. By the time the financial statements were restated later in the year, Sunbeam was under 

investigation by the SEC and CPH's affiliate had supplied management to Sunbeam at the 

request of the Sunbeam Board of Directors, making it impossible for CPH to find a willing buyer 

for 14 million shares of Sunbeam stock.3 

Courts that apply the rule Morgan Stanley advocates do so in circumstances in which the 

investor was able to decide whether to retain its investment in the security after the fraud is 

revealed. See, e. g. ,  Totale, 877 So. 2d at 815. In this case, CPH did not choose to retain its 

Sunbeam investment after the fraud began to be revealed. To the contrary, as shown above, CPH 

was neither permitted nor able to sell its shares due to the fraud. The decrease in the value of 

Sunbeam stock after the initial revelation of the fraud is relevant to the calculation of 

compensatory damages, as CPH did not make a conscious investment decision to hold onto the 

stock until it became worthless. See Silverberg, 710 F.2d at 688-89; see also IDS Bond Fund, 

Inc. v. Gleacher NatWest Inc.,  No. CIV. 99-116 (MJDJGL), 2002 WL 373455, at *9 (D. Minn. 

Mar. 6, 2002) (holding there was an issue of material fact whether plaintiff's losses could be 

attributed to defendant's misrepresentations after date of stock purchase where securities at issue 

were not publicly traded and there was no market in which to sell the security once the fraud was 

3 The cases Morgan Stanley cites are not to the contrary, as none of them involves a situation 
analogous to this case. In Totale, Inc. v. Smith, the court declined to apply the benefit-of-the
bargain standard because the subsequent appreciation of the purchased stock was "so vague as to 
cast virtually no light upon the value of the property had it conformed to the representations." 
877 So. 2d at 815. Here, the depreciation of Sunbeam stock to zero is in no way vague or 
uncertain. Howard v. Metcalf, 487 So. 2d 43 (Fla. 2d DCA 1986), and Kind v. Gittman, 
No. 4D03-1447, 2004 WL 2534230 (Fla. 4th DCA Nov. 10, 2004), are also inapposite. The 
language Morgan Stanley quotes from Howard is dicta, since the complaint, for breach of 
contract, "neither [sought] nor specifically [referred] to damages measured by the benefit of, the 
bargain. Id. at 46. Moreover, both cases involved fraudulent sales of real property, so the 
property at issue in those cases could have been resold on discovery of the fraud (unlike CPH's 
unregistered Sunbeam stock). 
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uncovered); Dean Witter Reynolds Inc. v. Bork, Misc. No. 91-0392, 1991 WL 164465, at *6 

(E.D. Pa. Aug. 21, 1991) (holding that where investments did not contain a "high degree of 

liquidity" and party "had virtually no choice" but to retain these investments for some period of 

time after closing of account, it was proper for panel to calculate diminution in value beyond 

date of termination of account). 

Morgan Stanley's objection is also expressly contrary to Florida's "flexible" approach 

towards measuring damages in a fraud case. Florida courts have consistently emphasized that 

flexibility is needed when applying the measure of damages in a fraud case, so that courts can 

"do justice as the circumstances demand." Totale, 877 So. 2d at 815; see also Duffy v. Speroni, 

580 So. 2d 862, 863 (Fla. 3d DCA 1991) (noting that Florida courts have authorized several 

approaches to the proof of damages in a fraud case, "depending on the particular circumstances 

presented"); Nordyne, 625 So. 2d at 1286 (noting that the "flexibility theory" of damages in 

fraudulent misrepresentation cases permits courts to choose the rule that is "more likely fully to 

compensate the injured party"). To preclude CPH from recovering its damages resulting from 

the decline in the value of the Sunbeam stock after the fraud began to be revealed would violate 

this principle of Florida law. Under Morgan Stanley's view, even though CPH was powerless to 

sell its stock, its damages should nevertheless be measured as if it could have sold its stock -

hardly doing justice as the circumstances demand. 

Moreover, to the extent that Morgan Stanley is asserting that CPH is not entitled to 

benefit-of-the-bargain damages because of a failure to mitigate, that too is incorrect. CPH was 

not required to engage in complex "hedging" transactions to protect itself from the effects of the 

fraud. Hedging transactions have costs, either in terms of out-of-pocket outlays (such as buying 

a "put" option) or incurring added risk (such as eliminating a plaintiff's upside potential). A 
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defrauded plaintiff has no duty to assume those costs. See, e.g., American Gen. Corp. v. 

Continental Airlines Corp. , 622 A.2d 1, 11 (Del. Ch.) ("While there is a general duty to mitigate 

damages if it is feasible to do so, a plaintiff need not take unreasonably speculative steps to meet 

that duty . . . .  [Plaintiff] was therefore not under a duty to engage in the put and call option 

scenarios set forth by the defendants."), aff'd, 620 A.2d 856 (Del. 1992); cf Bass v. Janney 

Montgomery Scott, Inc. , 210 F.3d 577, 589 (6th Cir. 2000) (holding that plaintiff did not have a 

duty to mitigate his damages by exercising stock warrants obtained in the transaction: "Warrants 

for the purchase of unregistered stock cannot be exercised on a moment's notice," and as an 

insider, plaintiff "was prevented by the securities laws from selling Technigen stock" without 

full disclosure; "Finally, even if he was not absolutely barred from selling the stock, the 

mitigation rule does not require parties to unload junk stock on unwilling investors"); Kers & Co. 

v. ATC Communications Group, 9 F. Supp. 2d 1267, 1273 (D. Kan. 1998) (rejecting argument 

that "Kers failed to mitigate its damages by short-selling or engaging in 'put' and 'call' options 

trading," because the duty to mitigate is limited to reasonable efforts, and "[s]uch reasonable 

efforts at mitigation do not require a party to subject [itself) to the risk of incurring additional 

losses."). 

There were numerous questions regarding whether CPH could have legally and 

practically hedged its substantial block of Sunbeam stock, worth hundreds of millions of dollars. 

These questions included: whether CPH would be deemed an "affiliate" of Sunbeam and subject 

to restrictions on sale that would affect the ability to hedge; whether CPH could hedge its 

position without violating the lockup provisions imposed under the terms of the merger 

agreement; whether a hedging transaction would trigger a "constructive sale" for tax purposes, 

triggering an obligation to pay capital gains tax; how the SEC would view the transaction, in 
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light of statements by the SEC staff that questioned whether restricted stock could lawfully be 

hedged; and the cost - both in terms of cash outlay and the loss of potential appreciation in the 

stock. Ex. C, Dickes Dep. at 63-83, 123-25. Despite these issues, and others, CPH investigated 

the possibility of hedging its investment in Sunbeam stock, retained counsel to assist it in 

addressing these issues, and received proposals from various investment banks as to how a 

portion of the stock could be hedged. Before CPH could resolve these issues, however, the price 

of Sunbeam stock had declined so precipitously that the hedge was not economically feasible for 

CPH and the investment banks. Id. at 83. As Howard Gittis, Vice Chairman of MacAndrews & 

Forbes Holdings Inc. testified, CPH saw the possible hedge transaction as a "risky position" and 

"questionable" under SEC rules, which caused CPH not to go forward with a transaction. Ex. D, 

Gittis Dep. at 173. 

Thus, Morgan Stanley's objections to Dr. Nye's testimony ignore the flexible approach to 

damages authorized by Florida law. Dr. Nye's application of the benefit of the bargain measure 

of damages fully comports with the law of Florida and is admissible at trial. 
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CONCLUSION 

For the foregoing reasons, this Court should deny Morgan Stanley's Motion in Limine 

No. 16. 

Dated: February 9, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611-7603 
(312) 222-9350 

Respectfully submitted, 

la 
DENNEY SCAROLA 

NHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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IN THE FIFTEENTH JUDICIAL CIRCU1T 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS, INC., 
Plaintiff( s ), 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant( s) . 

CASE NO. CA 03�5045 AI 

CASE NO. CA 03-5165 AI 

MORGAN STA�1LEY SENIOR FCNDING, INC., 
Plaintiff(s ), 

vs. 

MACANDREWS & FORBES HOLDINGS, INC., 
Defendant( s) . 

ORDER ON MORGAN STANLEY & CO. INCORPORATED AND MORGAl� 

STANLEY SENIOR FUNDING, INC.'S MOTION FOR APPLICATION OF l\1E\V 
YORK LAW 

THIS CAUSE came before the Comi June 28, 2004 on Morgan Stanley & Co. 

Incorporated and Morgan Stanley Senior Funding, Inc.'s Motion for Application of New 

York Law, with all parties well represented by counsel. 

I. Introduction 

This case arises out of an acquisition transaction that was negotiated and 

consummated in late 1997 and early 1998, in which Coleman (Parent) Holdings, Inc. 

("CPH"), sold its 82% interest in the Coleman Company, Inc. ("Coleman''), to Sunbeam 

C01poration ("Sunbeam"). Morgan Stanley & Co., Inc. ("MS & Co."), served as financial 

advisor to Sunbeam for parts of the acquisition transaction and served as the lead 

underwriter for a $750,000,000 debenture offe1ing that Sunbeam used to finance the 

acquisition . 
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In 1998, Morgan Stanley Senior Funding, Inc. ("MSSF"), and other lenders entered 

into a credit agreement with Sunbeam under which MSSF agreed to provide senior secured 

financing to Sunbeam in connection with Sunbeam's acquisition of Coleman and two 

smaller companies. 

CPH's Complaint alleges claims against MS & Co. arising from this transaction for 

fraudulent misrepresentation, negligent misrepresentation, aiding and abetting fraud, and 

conspiracy, and seeks damages of at least $485 million. 

MSSF's Complaint alleges that, in the course of Sunbeam's acquisition of Coleman, 

Defendants MacAndrews & Forbes Holdings, Inc. ("MAFCO"), CPH's parent company, 

and CPH provided false information to MSSF about the "synergies" that Sunbeam would 

achieve from the combination of Sunbeam and Coleman. MSSF alleges that MAFCO and 

CPH's inflated synergy projections caused Sunbeam to pay a higher price to acquire 

Coleman and consequently caused Sunbeam's lenders, including MSSF, to make larger 

loans to finance the acquisition. MSSF's Complaint asserts claims for fraud and negligent 

misrepresentation and alleges that MSSF suffered hundreds of millions of dollars in 

damages when Sunbeam declared bankruptcy in February 2001 and defaulted on 

acquisition-related loans. 

II. Analysis 

A. An ovef1Jiew 

MS & Co. and MSSF (together "Morgan Stanleyn), filed their Motion for Application 

of New York Law ("Motion"). The Motion seeks a determination that New York 

substantive law controls all claims in these consolidated cases. 

Florida's choice oflaw rules govern the conflict oflaws analysis. Hoffman v. 

Ouellette, 798 So. 2d 42 (Fla. 4th DCA 200 1). A conflict oflaws analysis involves a three 

step process. First, the court must consider whether there are potentially outcome 

determinative differences between the substantive laws alleged to apply. See Tune v. Philip 

Morris� Inc., 766 So. 2d 350 (Fla. 2d DCA 2000), rev. den. 786 So. 2d 1188 (Fla. 200 1). If 

there are, the Court must next determine the choice of law rule to be applied for the type of 
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claim a11eged. Finally, the court must apply the appropriate choice of law rule. Hoffman . 

The parties agree that Florida applies the "significant relationship" test in tort cases. 

The parties disagree on whether there are potentially outcome determinative differences in 

New York and Florida substantive law and, if there are, which state's law prevails on 

application of the conflicts principles. Choice of law is made on an issue by issue basis. 

Crowell v. Clay Hayden Trucking Lines� Inc., 700 So. 2d 120 (Fla. 2d DCA 1997), rev. den. 

705 So. 2d 569 (Fla. 1998). To resolve the dispute, then, the Court must determine whether 

there are material differences between New York and Florida law on each issue and, if there 

are, apply the appropriate conflicts principles to detennine the controlling substantive law 

on each contested issue. 

B. Step One - New York v. Florida Law 

(i) Negligent .Misrepresentation 

Morgan Stanley contends that New York law requires Coleman to prove that it had a 

11specia1 relationship" with Coleman before it can bring a claim for negligent 

misrepresentation. Coleman contends that the "special relationship" requirement in the New 

York case law is merely a term of art that designates the same group of potential recipients 

of misrepresentations who have a cause of action as in Florida. 

Florida has adopted §552 of the Restatement (Second) of Torts as a statement of the 

elements for a negligent misrepresentation claim: 

Information Negligently Supplied for the Guidance of 
Others. 

(1) One who, in the course of his business, profession 
or employment, or in any other transaction is which he has a 
pecuniary interest, supplies false information for the 
guidance of others in their business transactions, is subject to 
liability for pecuniary loss caused to them by their justifiable 
reliance upon the information, if he fails to exercise 
reasonable care or competence m obtaining or 
communicating the information. 

(2) Except as stated in Subsection (3), the liability 
stated in Subsection ( 1) is limited to loss suffered 
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(a) by the person or one of a limited group of 
persons for whose benefit and guidance he intends to supply 
the information or knows that the recipient intends to supply 
it; and 

(b) through reliance upon it in a transaction that he 
intends the information to influence or knows that the 
recipient so .intends or in a substantially similar transaction. 

(3) The liability of one who is under a public duty to 
give the information extends to loss suffered by any of the 
class of persons for whose benefit the duty is created, in any 
of the transactions in which it is intended to protect them. 

See Gilchrist Timber Co. v. ITT Rayonier. Inc., 696 So. 2d 334, 337 (Fla. 1997). Thus, in 

Florida, one who has a pecuniary interest in a transaction is liable if he negligently supplies 

incorrect infonnation for the benefit or guidance of another who justifiably relies on it. 

New York, however, circumscribes a tighter circle of potential claimants, engrafting 

a requirement that the information's recipient be in a position of trust or confidence to its 

publisher. See American Protein Corp. v. AB Volvo, 844 F. 2d 56 (2d Cir. 1988), cert. den . 

488 U.S. 852 (1988); DvnCom v. GTE Comoration, 215 F. Supp. 2d 308 (S.D.N.Y. 2002); 

Citibank, N.A. v. Itochu International, Inc., 2003 \VL 1797847 (S.D.N.Y. 2003); Fleet Bank 

v. Pine Knoll Com., 736 N.Y.S. 2d 737 (A.D. 3 Dept. 2002); St. Paul Fire and Marine 

Insurance Co. v. Health Fielding Insurance Brokerage. Ltd., 976 F. Supp. 198 (S.D.N.Y. 

1996). The difference between Florida and New York law is material, and maybe outcome 

determinative: the parties dispute whether MS & Co. held or acquired a position of trust or 

confidence over CPH, and whether MAPCO and CPH held or acquired a position of trust or 

confidence over MSSF. 

(ii) Fraudulent Misrepresentation 

Morgan Stanley contends that New York law prevents a recipient of a fraudulent 

misrepresentation from bringing a claim if it is a "sophisticated party" with access to 

infonnation which, if checked, would have allowed it to determine the representation was 

inaccurate. CPH maintains that New York law is merely a specific application of the 
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general rule that a misrepresentation is not actionable unless reliance on it was reasonable, 

and that it is unreasonable for a sophisticated party in an arms' length commercial 

transaction to rely on infommtion provided by its opponent that could have been verified. 

Under New York law, reliance on a fraudulent misrepresentation is not reasonable if 

the recipient "has the means available to him of knowing, by the exercise of ordinary 

intelligence, the truth ... " See Schumaker v. Mather, 133 N.Y. 590; 30 N.E. 755, 757 

(1892). Thus, a sophisticated investor may not claim it was fraudulently induced to enter 

into a transaction if it failed to use the means available to test the representations. UST 

Private Eguity Investors Fund v. Salomon Smith Barney, 733 N.Y.S. 2d 385, 288 A.D. 2d 

87 (N.Y. App. Div. 2001). 

In contrast, in Florida a recipient of a fraudulent misrepresentation may rely on it 

unless he knows it is false or its falsity is obvious, even if it had the means to verify the 

representation; s accuracy. See Besett v. Basnett, 3 89 So. 2d 995 (Fla. 1980); M/I 

Schottenstein Homes. Inc. v. Azam, 813 So. 2d 91 (Fla. 2002); Sheer v. Jenkins, 629 So. 2d 

1033 (Fla. 4th DCA 1993) . 

Clearly, there is a fundamental distinction on this point between New York and 

Florida which could be outcome determinative. MS & Co. claims CPH had access to 

information which would have allmved it to test the allegedly false representations but CPH 

failed to do its due diligence. MAFCO and CPR claim that MSSF had access to infom1ation 

that would have allowed MSSF to test the synergy representations, but MSSF failed to do its 

due diligence. If true, a jury could find reliance that is reasonable under Florida law to be 

unreasonable under New York la'.'v. 

C. Step Two - Choice of Law Rule 

(i) Applicable Rule 

Florida has adopted the Restatement (Second) of Conflict of Laws' significant 

relationships test. See Bishop v. Florida Specialty Paint Company, 389 So. 2d 999 (Fla. 

1980). Section 145 states the general principles with respect to tort. Section 148 states the 

choice of law principles for fraud and misrepresentation. Counsel agree section 148 applies. 
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See Trumyet Vine Investments. N.V. v. Union Capital Partners I, Inc., 92 F. 3d 1110 (11th 

Cir. 1996). 

(ii) Procedure 

The Court was unable to find any cases specifically delineating the procedure to be 

used for a judicial choice oflaw determination prior to trial. However, because application 

of the significant relationships test is fact-dependent, the Court concludes that a pre-trial 

determination is controlled by the summary judgment rule, Rule 1.510, Fla. R. Civ. P. First, 

the Court is unaware of any other procedural vehicle that would permit a pre-trial 

detennination of facts. Second, it appears that when summary judgment has been used by 

the trial courts, the appellate courts have reviewed the orders without comment on the 

procedure employed. See, e.g., Rush v. Joyner, 540 So. 2d 266 (Fla. 4th DCA 1989); 

Bishop. 

1. 

2. 

3. 

4. 

5. 

(iii) The Undisputed Facts 

The following facts are undisputed: 

CPH is a wholly owned subsidiary of MAFCO. Before the transaction with Sunbeam 
in March 1998, CPH was a holding company with an 82% interest in Coleman. CPH 
is a Delaware corporation with its principal place of business in New York City, New 
York. 

MS & Co. is an investment banking firm providing financial and securities services. 
MS & Co. is a Delaware corporation with its principal place of business in New York 
City, New York. 

CPH retained the investment bank of Credit Suisse First Boston ("CSFB") to serve as 
its financial advisor on the Sunbeam transaction. CSFB is a global investment bank 
with offices in New York. CPH worked with CSFB personnel in the New York 
office on the Sunbeam deal. 

MS & Co. served as Sunbeam's financial advisor during the negotiations that led to 
the Coleman acquisition. MS & Co. 's contract with Sunbeam was governed by New 
York law. 

New York counsel represented CPH, MS & Co., and MSSF during the course of the 
negotiations and closing of the Sunbeam transaction. 
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6. CPH retained the accounting firm of Ernst & Young, a national accounting firm with 
offices in New York. CPR worked with accountants in the New York office on the 
Coleman deal. 

7. MSSF is a financial services company that provides credit services to its clients. 
MSSF is a Delaware cmporation with its principal place of business in New York . 

8. MAFCO relied on New York-based personnel at CSFB for financial services; on 
Wachtell, Lipton Rosen & Katz, a New York based law firm, for legal advice; and on 
Ernst & Young for accounting services. 

9. TI1ere were numerous telephone calls between MS & Co. personnel and Sunbeam 
personnel in Florida concerning MS & Co. 's retention; its work for Sunbeam; and the 
Coleman transaction. 

10. MS & Co. personnel met with Sunbeam personnel in Florida several times to discuss 
MS & Co.'s retention as Sunbeam's financial advisor, strategy, potential acquisition 
candidates, and merger issues. 

11. On or about September 23 and 24, 1997; October 29, 1997; and March 4 and 5, 1998, 
MS & Co. personnel conducted due diligence at Sunbeam's Florida offices . 

12. MS & Co. corresponded with Sunbeam at its Florida offices on a variety of issues 
dealing with its representation of Sunbeam and the merger. 

13. On or about December 18, 1997, representatives of Sunbeam and MAFCO met in 
Florida to discuss a potential transaction involving Sunbeam and Coleman. 

14. On or about February 3, 1998, Sunbeam personnel met with an Arthur Andersen 
representative at Sunbeam's Florida offices in connection with the Coleman 
transaction. 

15. On March 5, 1998, MS & Co. personnel attended a drafting session in F lorida in 
connection with the subordinated debenture offering. 

16. On or about March 12, 1998, MS & Co. personnel conducted an accounting due 
diligence conference call with Arthur Andersen personnel in Florida regarding 
Sunbeam's financial circumstances. 

17. The March 19, 1998 press release was publicly issued from Sunbeam's headquarters 
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in Delray Beach, Florida; was drafted by Sunbeam's la\vyers at the New York offices 
of Skadden Arps; was reviewed by MS & Co. in New York; and was received by 
CPH in New York. 

18. The statements by Lawrence Bornstein of Arthur Andersen concerning Sunbeam's 
earnings shortfalls took place at the offices of Global Financial Press in New York. 

19. Any representations that MAFCO and CPH made to MSSF at the December 12, 1997 
and January 29, 1998 meetings were made and received in New York. 

20. On February 4, 1998, Coleman sent Sunbeam a proposed Confidentiality Agreement 
in connection with the proposed merger. Sunbeam executed the Confidentiality 
Agreement. The Confidentiality Agreement provided that New York law applies to 
it. 

21. On February 27, 1998, Sunbeam and CPH's boards of directors met in New York and 
approved the merger agreement. MS & Co. made a presentation to Sunbeam's Board 
of Directors at the meeting in New York and provided a "fairness opinion" prior to 
the Board's approval of the tTansaction. 

22. Sunbeam and CPH signed the merger agreement later that day in New York. 

23. The merger agreement specified that the acquisition \vould close in New York and 
that all share certificates and other consideration would be exchanged by the parties 
at the closing in New York. 

24. 

25. 

26. 

27. 

Written notice of changes in circumstances having a material adverse effect was to be 
delivered to CPH1s wholly owned subsidiary in Fort Lauderdale, Florida. No notice 
was received. 

On March 29, 1998, Sunbeam and CPH entered into a Registration Rights Agreement 
which provided for the registration by Sunbeam of 14,099, 7 49 shares of Sunbeam 
common stock that were issued to a wholly owned subsidiary of CPH. The 
Registration Rights Agreement provided that it was governed by New York law 
without regard to New York conflicts oflaw principles. 

The Sunbeam transaction closed on March 30, 1998 in New York. 

CPH tendered its shares of Coleman to Sunbeam in New York. At the time of the 
transaction, Coleman was a public company traded on the New York Stock 
Exchange. 
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28 . CPH accepted shares of Sun beam stock in New York. At the time o f  the transaction, 
Sunbeam was a public company traded on the New York Stock Exchange. 

29. The Sunbeam financing transactions were closed in New York on M arch 3 1 ,  1998. 

30. MSSF loaned Sunbeam $680 million in New York in part to be used for the Coleman 

deal. 

D. Step Three - Application of the Law to the Facts 

(i) Negligent Misrepresentation - CPH v. MS & Co. 

Restatement (Second) of Conflict of Laws § 148 ( 1 97 1) provides: 

§ 148. Fraud and Misrepresentation 

( 1 )  When the plaintiff has suffered pecuniary harm on account 
ofhis reliance on the defendant's false representations and when 
the plaintiffs action in reliance took place in the state where the 
false representations were made and received, the local law of 

this  state determines the rights and liabilities of the parties 
unless, with respect to the particular issue, some other state has 

a more significant relationship under the principles stated in §6 , 

to the occurrence and the parties, in which event the l ocal law 
of the other state will be applied. 

(2) When the plaintiffs action in reliance took place in whole 
or in part in a state other than that where the fal se 

· representations were made, the forum wi11 consider such of the 
following contacts, among others, as may be present in the 
particular case in determining the state which, with respect to 
the particular issue, has the most significant relationship to the 

occurrence and the partjes : 

(a) the place, or places, where the plaintiff acted in reliance 
upon the defendant's representations, 

(b) the place where the plaintiff received the representation, 

( c) the place where the defendant made the representations, 

( d) the domicil, residence, nationality, place of incorporation 
and place of business of the parties, 
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(e) the place where a tangible thing which is the subject of the 
transaction between the parties was situated at the time, and 

(f) the place where the plaintiff is to render performance 
under a contract which he has been induced to enter by the false 
representations of the defendant. 

MS & Co. argues that subsection ( 1 )  applies; CPH argues that subsection (2) applies. 

The correct answer is unclear, since subsection ( 1 )  applies only if the false statements were 

both made and received in the same state, and subsection (2) applies if reliance occurs in 

whole or in part in a different state that where the representation was made. § 1 48 does not 

state a rule where the place of reliance and representation are the same, but different from 

the place where the representation was received. 

The repres entations were received in New York. The actionable part of CPH's 

reliance occurred in N ew York, where the contract was entered into and closed. Finally, it is  

undisputed that the representations relied on in Count I of CPH's Complaint were made in 

New York. Consequently, New York l aw controls unless Florida has a more significant 

relationship under the principles stated in section 6 of the Restatement. It does not. While  

Florida's public policy provides broader protection for the recipients of false information in 

commercial transactions, which creates greater incentives for parties to take reasonable care 

that their representations are correct, that interest is not paramount to New York's, under the 

principles outlined in section 6. Instead, certainty and predictability in commercial 

transactions require that New York law apply. 

Even if the choice of laws was not dictated by subsection ( 1 ), application of 

subsection (2) w ould lead to the same result: CPH relied on the statements in New York; it 

received the representations in N ew Yor�; the representations were made in New York; the 

parties are domiciled in New York; and CPH was required to perfonn in New York. 

(ii) Negligent Misrepresentation: lvJSSF v. MAFCO and CPH 

MSSF's claims against MAFCO and CPH are centered on two meetings where M S SF 

alleges MAFCO and CPH gave inflated synergy projections, on December 1 2, 1 997, and 
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January 29, 1 998. Both were face to face meetings in New York. Consequently, the 

allegedly false synergy projections were made, received, and relied on in New York. 

Florida does not have a more significant relationship to the particular issue--the group of 

people to which MSSF owed a duty--under the principles listed in s ection 6. C onsequently, 

New York law governs whether MSSF owed a duty to MAFCO and CPH. 

(iii) Fraudulent Misrepresentation: CPH v. MS & Co. 

As outlined above, section 1 48 ( 1 )  of the Restatement dictates the application of New 

York law to determine whether reliance on a fraudulent misstatement i s  justified. Florida 

does not have a more significant relationship to this issue than Ne\v Y ork, b ased on 

application of the principles outlined in section 6 of the Restatement. Though Florida has a 

strong public policy dictating that "(a) person guilty of fraudulent misrepresentation should 

not be pem1itted to hide behind the doctrine of caveat emptor," that interest does not 

override New York's .  B esset at 997. Certainty and predictability require that the standards 

of due diligence governing sophisticated New York domiciled corporations entering into a 

commercial transaction in New York be governed by New York law . 

(iv) Fraudulent Misrepresentation: A1SSF v. MAFCO and CPR 

Section 1 48 ( 1 )  of the Restatement dictates the application of New York Jaw to 

determine the due diligence required to find reliance on a false statement reasonable. 

Application of section 6's principles does not dictate a different result. 

(v) Conspiracy and A iding and Abetting-CPR v. MS & Co. 

The Court is unable to apply section 1 48's principles or conclude whether Florida or 

New York has the more significant relationship to CPH's aiding and abetting fraud and 

conspiracy claims, found at Counts II and III of its Complaint. 

Both counts claim that MS & Co. actively worked with Sunbeam personnel to 

manipulate Sunbeam1s finances to make it appear that Sunbeam had successfully rebounded 

from poor performance; to conceal and misrepresent Sunbeam's true financial condition to 

entice a potential purchaser or investor; and to provide CPH, both through MS & Co. and by 

materials it scripted for Sunbeam, false and inaccurate financial information to persuade 
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CPH to agree to, then consummate, a merger with Sunbeam . 

It is unclear to the Comi how, if at all, the two claims differ. However, if MS & Co. 

were found liable based on allegations of its participation with Sunbeam personnel in an 

elaborate fraud, then it would be liable for the entire fraud. See Hoch v. Rissman, Weisberg, 

B arrett, 742 So. 2d 45 1 (Fla. 5th DCA 1 999), rev. den. 760 So. 2d 948 (Fla. 2000); Ford v. 

Rowland, 562 So. 2d 73 1 (Fla. 5th DCA 1 990), rev. den. 574 So. 2d 1 41 ( 1 990); Nicholson 

v. Kellin, 4 8 1  So. 2d 93 1 (Fla. 5th DCA 1 985). Further, MS & Co. could be liable for 

Sunbeam' s  actions prior to its retention if it joined with Sunbeam to perpetuate a fraud with 

knowledge of its general purpose and scope. See James v. Nations b ank Trust Co. (Florida), 

N.A., 639 So. 2d 1 03 1  (Fla. 5th DCA 1 9 94). The fraud alleged is largely Florida based, and 

the location of its ultimate victim incidental. Florida has a strong public policy in favor of 

protecting the recipients of fraudulent misrepresentations . Besset. That policy is more 

clearly implicated if CPH is able to prove that MS & Co. was an actor in a Florida-based 

fraud. The allegations of conspiracy are disputed, precluding summary judgment at this 

j uncture on the choice of law issue . 

Based on the foregoing, it is 

ORDERED AND ADJUDGED that Morgan Stanley & Co. Incorporated and Morgan 

Stanley Senior Funding, Inc.'s Motion for Application of New York Law is Granted, in part. 

As to Counts I and IV of CPH' s  Complaint and MSSF' s  claims against MAFCO and CPH , 

the Court determines that New York substantive law applies (i) to engraft a requirement that 

the recipient of a negligent misrepresentation be in a special relationship to its publisher for 

the misrepresentation to be actionable, and (ii) to engraft a requirement that a party perform 

reasonable due diligence as to available information in order to prove that its reliance on a 

misrepresentation was reasonable. 
G'l--

DONE AND ORDERED in West Palm Beach, each County, Florida this � 
day of August, 2004. 

ELIZABETH T. MAASS 
Circuit Court Judge 
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stated above, it was Sunbeam and its executives that were the best source for the 

answers to any questions that might have been raised respecting Sunbeam's fourth 

quarter results. 

Mr. Horton goes on to argue (pp. 1 4- 1 5) that Morgan Stanley had an obligation to 

present bad news concerning Sunbeam' s  fourth quarter 1 997 and first quarter 

1 998 financial performance to Coleman (Parent) in order to supplement the 

generally optimistic views presented in the Long Term Strategic Plan and the 

Discussion Materials and elsewhere. For the following reasons, I disagree: (i) 

some of the negative news concerning Sunbeam that Mr. Horton believes should 

have been disclosed to Coleman (Parent) by Morgan Stanley was already in the 

public domain, easily accessible to Coleman (Parent) and the rest could have been 

discovered if it had performed ordinary due diligence; (ii) Any sophisticated 

investor like C oleman (Parent) understands that the Sunbeam materials in 

questions were not doctoral dissertations, judicial opinions or SEC filed 

documents that take exquisite care to present all sides of the issues discussed but, 

as described earlier herein, are rather advocacy documents and that projections in 

long range plans are to be viewed skeptically; 17 (iii) Morgan Stanley was 

Sunbeam' s  agent not Coleman (Parent' s) and aside from the general standards of 

care described earlier in this report, had no obligation to Coleman (Parent); (iv) 

Coleman (Parent) had ample opportunity at the February 23,  1 998 meeting to ask 

all the questions it wanted of Russel Kersh, Sunbeam ' s  CFO, who made the 

1 7 Levin, TR. p. 234: 1 7-23. 

1 2  
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report, Sunbeam ' s  was purported to be a turnaround story. Coleman (Parent' s) 

election, for whatever reason, to proceed at a rapid pace came at a cost - its 

inability to perform thorough due diligence which experience and survey data 

describe as a leading cause of merger failure; (ii) It is counterintuitive to imagine 

that Coleman (Parent' s) election to move fast created a greater obligation of 

disclosure on Morgan Stanley than would have been the case had Coleman 

(Parent) moved more cautiously, as Morgan Stanley was Sunbeam's  agent not the 

agent of Coleman's  (Parent). 1 8 Unlike Sunbeam, but typical for IBs,  Morgan 

Stanley was not a party to the Sunbeam - Coleman (Parent) Agreement and Plan 

of Merger as of February 27,  1 998, made no representations and warranties or 

otherwise bound itself by the terms of that agreement. Where then (save as I have 

described above) were its obligations to Coleman (Parent)? 

Mr. Horton next appears to argue (pp. 1 8- 1 9) that Coleman (Parent) should be 

regarded as some kind of indirect beneficiary of disclosures made incident to the 

zero coupon convertible debenture offering underwritten by Morgan Stanley. He 

offers four arguments in support of his position. I disagree with all of the 

conclusions set forth in those arguments: (i) Mr. Horton argues that as 

underwriter of the bonds, Morgan Stanley had a disclosure obligation to Coleman 

(Parent) respecting any material adverse change ("MAC") in Sunbeam' s  affairs .  I 

disagree because Morgan Stanley ' s  obligations as an underwriter ran not to 

Coleman (Parent) but to the bondholders. Further, as indicated above, the MAC 

1 8 See Morgan Stanley 's engagement letter with Sunbeam dated September 5, 1 997, p 3 .  

1 4  
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were for the protection of the Sunbeam bondholders not for the benefit of 

Coleman (Parent). 

Respectfully submitted this 1 7th day of December, 2004. 

CFC CAPITAL LLC 

Arthur H .  Rosenbloom 
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Page 170 Page 172 
A. Probably, but that is not important 1 A. Usually. Usually. 

to us. 2 Q. Some of the most i mportant 
Q. It may not be important to you, but 3 information is in the footnotes? 

you would expect the stock to have dropped? 4 A. Right. 
A. Ordinari ly, sure. 5 Q. Were you involved in a ny discussions 

MR. SOLOVY: Objection to the form 6 at MacAndrews & Forbes, either i nternally or 
of the question. 7 with third parties, concerning hedging the 
Q. Leading up to the point of the time 8 Sunbeam stock that Mr. Perelman's companies 

of the closing -- excuse me, from the point of 9 were to receive at the closing? 
announcement -- excuse me, I wil l withdraw the 10 A .  Yes, I was in part of  those 
question. 1 1  meetings. 

At the time that the transaction was 12 Q. Did you -- were some of those 
announced, I think it was March 3rd, 1998, 13  discussions before the actual closing on March 
Coleman stock did run up; did it not? 14 30th? 

A. Sure it would, on the basis of the 1 5  A. I don't recal l  any before the 
transaction. 16  closing. I think they al l  took place 

Q. Because Sunbeam was paying 17 afterwards. 
approximately a 44 percent premium over market 18 Q. What was your i nvolvement in  these 
for Sunbeam's, excuse me -- for Coleman's 19 discussions? 
stock? 20 A. Well, I wanted to find out whether 

A. That is correct. 21  or  not you could hedge, which I was told by 

Q. Would you have expected Sunbeam's 22 our lawyers was simply not clear -- it was not 
stocks -- excuse me, Coleman's stock, after an 23 a problem for us to hedge, it was a problem 
a nnouncement that the merger was not going 24 for the investment bank. It was very complex 
forward, to drop in the marketplace to a level 25 SEC stuff. 

Page 171 Page 173 
approximating where it was before? 1 And one of the conclusion I reached 

A. Sure. 2 was, if you really couldn't do it, you really 

Q. The announcement -- 3 couldn't do it because you couldn't ask an 
MR. SOLOVY: Objection to the form 4 investment bank to take a risk, or at least I 

of the question. 5 wasn't ask an investment bank to take a risky 

A. That is exactly what I would have 6 position l ike that; so, we dropped that. 

expected. 7 Q. What was the risky position? 
MR. SOLOVY: Objection to the form 8 A. I don't remember, to be honest with 

of the question. 9 you. It was very complex SEC stuff. 

Q. Where was Coleman -- withdrawn. I 10 Q. Is it  fair to say that you passed 

am done with that. 1 1  those issues off to others to let them think 
Did you see Sunbeam's annual report 12 it through? 

on form lOK for the year 1997 before the 13 A. Well, yes, no question about it. 

closing? 14 They told me it was questionable and they did 

A. No. 15 not think any major investment bank would do 

Q. Did you see the offering memorandum 16 it, so forget it. 
for the debentures that Morgan Stanley 17 Q. Who was the person who was the most 
underwrote in connection with the transaction? 18 closely involved with the hedging discussions 

A. I did. 19 at MacAndrews & Forbes? 

Q. Did you read it? 20 A. I think Maher, Glen Dickes. 

A. I paged through it, I really just 21  Q. Okay. 

looked at financials. 22 A. Dickes was a real SEC expert -- he 

Q. You, of course -- well ,  let me ask 23 knew that stuff backwards and forwards. 
you. Do you read the footnotes to the 24 Q. Now, there was a press release 
financial statements? 25 issued by Sunbeam on or about April 3rd, 1998, 

ESQUIRE DEPOSffiON SERVICES - CHICAGO 
3 12.782.8087 800.708.8087 FAX 312.704.4950 

.. 

44 (Pages 170 to 173) 

16div-010862



IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

CPH'S RESPONSE TO MORGAN STANLEY'S MOTION IN LIMINE NO. 17 
TO EXCLUDE CERTAIN TESTIMONY OF 

CPH'S DAMAGES EXPERT DR. BLAINE NYE 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") respectfully submits this response 

opposing Morgan Stanley's Motion in Limine No. 17 to Exclude Certain Testimony of CPH's 

Damages Expert Dr. Blaine Nye. Morgan Stanley seeks an order barring Dr. Nye from testifying 

as to the first component of his benefit-of-the-bargain damages measure - i.e., the value CPH 

would have received from the Sunbeam stock, had the misrepresented facts about Sunbeam been 

true. Mot. at 6. Both Professor Grinblatt and Dr. Nye adhere to the same or similar forms of the 

"efficient markets hypothesis," which underpins both of their analyses.1 But Morgan Stanley 

takes issue with the fact that Dr. Nye presents an average of Sunbeam stock market values during 

the month between announcement and closing, rather than choosing the Sunbeam stock market 

price on a single date to represent the anticipated value of Sunbeam. 

Morgan Stanley's motion is without merit. A disagreement between two experts who 

take similar approaches but diverge with respect to the details is appropriate material for cross-

examination, not a proper basis for excluding testimony. 

1 Dr. Nye demonstrates the efficiency of the market for Sunbeam stock at pages 17-28 of his 
Report (Nye Rep., attached as Ex. 1 to Mot.) 
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Morgan Stanley's expert Professor Grinblatt disagrees with CPH's benefit-of-the-bargain 

damages theory (and so does not calculate the value CPH would have received from the 

Sunbeam stock had the misrepresented facts about Sunbeam been true), but he agrees with Dr. 

Nye that Sunbeam's stock market value at some point after the announcement of the deal, but 

prior to (and including) the closing, is an appropriate measure of that value. See Ex. A, Grinblatt 

Rep. at 95 ("Dr. Nye correctly observes that market prices are relevant to Sunbeam's worth. I 

agree that stocks listed on the NYSE trade in an efficient market and that, in the absence of 

fraud, the correct measure of an efficiently traded stock's value is its market price."). Morgan 

Stanley cannot object in good faith to Dr. Nye's use of Sunbeam's stock market value to measure 

the value of the Sunbeam stock CPH anticipated receiving in its bargain. In his opinion 

concerning CPH's out-of-pocket loss, Professor Grinblatt attempts to measure the value of 

Sunbeam under the counterfactual assumption that Morgan Stanley made a "curative disclosure," 

utilizing much the same approach as Dr. Nye takes in calculating the value CPH anticipated from 

the Sunbeam stock: He takes the view that markets are efficient and thus provide a good 

measure of value given a particular set of information. See Ex. A, Grinblatt Rep. at 45-50 

(estimating the value of Sunbeam given a hypothetical "curative disclosure" by Morgan Stanley). 

In fact, Morgan Stanley's only real complaint is that Dr. Nye averaged Sunbeam's stock 

market prices between announcement and closing, rather than choosing a single date on which to 

base value. See Ex. A, Grinblatt Rep. at 95 ("If markets are efficient, then one need only look to 

a single day's price to get reasonable expectations for a stock's value measured at that day.") 

Morgan Stanley's cases regarding expert speculation are beside the point. See, e.g., Arkin 

Constr. Co. v. Simpkins, 99 So. 2d 557, 561 (Fla. 1957) (discounting expert testimony where the 

expert assumed that the claimant suffered stress from a minor fall that led to a later heart attack, 

but the record was "void of any evidence to support his assumption"). By contrast, here the 

-2 -
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record contains evidence supporting the assumption that Sunbeam's stock market price after 

announcement and before closing measures the appropriate value - as even Morgan Stanley's 

expert agrees. The disagreement concerns which date - or group of dates - is the best choice 

to "calibrate" the measurement of the value of Sunbeam had the facts been as represented. See 

Ex. A, Grinblatt Rep. at 95. 

Morgan Stanley engages in mere hyperbole when it criticizes Dr. Nye's average as 

"simple arithmetic." Mot. at 1. Academic papers and expert testimony routinely report 

averages. See, e.g., Ver izon Florida, Inc. v. Jaber, No. SC02-2647, 2004 WL 1944461, at *3 

(Fla. Sept. 2, 2004) (adopting as the most appropriate cost-of-equity calculation an estimate 

calculated as the average across different methods). Moreover, Morgan Stanley's alternative 

would have been to avoid averaging and choose a single number - Sunbeam's stock price on a 

single day - to represent value. Surely averaging cannot be too "simple" if the alternative is 

pointing to a single number. 

Indeed, Dr. Nye testified that if he were to choose a single date to estimate the value of 

the Sunbeam stock CPH thought it was receiving, as Morgan Stanley claims is proper, Dr. Nye 

would choose March 3, after the deal was announced and the market learned that the funding for 

the deal was in place. See Ex. B, Nye Dep. at 187-88. The stock market value of a Sunbeam 

share on that day was close to $50. Instead, he averaged the daily prices between announcement 

and closing to allow for the fact that Sunbeam's share price declined somewhat after March 19. 

Id. His estimate based on averaging, $48.26, therefore was lower than this single-day estimate. 

Morgan Stanley thus is complaining of a methodology chosen to take account of facts less 

favorable to CPH. 

-3 -
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CONCLUSION 

For the foregoing reasons, this Court should deny Morgan Stanley's Motion in Lirnine 

No. 17. 

Dated: February 9, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611-7603 
(312) 222-9350 

Respectfully submitted, 

Jo carola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 

NC. 

West Palm Beach, Florida 33402-3626 
(561) 686-6300 

-4 -
16div-010866



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 11'fV--
Fax and hand delivery to all counsel on the attached list on this vl day of 

YN ,2005. 

JOHN
'
S' ROLA 

Florida B No.: 169440 
Searcy Denney Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, FL 33409 
Phone: (561) 686-6300 
Fax: (561) 684-5816 
Attorneys for Coleman(Parent)Holdings Inc. 

16div-010867



Joseph Ianno, Jr., Esquire 
Carlton Fields, et al. 
222 Lakeview A venue 
Suite1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett McGurk 
Kirkland and Ellis 
222 Lakeview A venue, Suite 260 
West Palm Beach, FL 33401 

Jerold S. Solovy, Esq. 
Jenner & Block LLP 
777 South Flagler Drive 
Suite 1200 West Tower 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd, Evans & Figel, P.L.L.C. 
c/o Kirkland and Ellis 
222 Lakeview Avenue, Suite 260 
West Palm Beach, FL 33401 

COUNSEL LIST 

16div-010868



COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CPH'S RESPONSE TO MORGAN STANLEY'S MOTION IN LIMINE NO. 18 
TO EXCLUDE TESTIMONY OF PLAINTIFF'S EXPERT DOUGLAS EMERY 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") respectfully submits this response 

opposing Morgan Stanley's Motion in Limine No. 18 to Exclude Testimony of Plaintiff's Expert 

Douglas Emery. 

Dr. Emery's testimony is focused on the Sunbeam fraud scheme that Morgan Stanley is 

accused of joining and assisting. Dr. Emery will help the jury understand both how a public 

company like Sunbeam can manipulate its finances to create a skewed picture of its financial 

health and why it would have a financial incentive to do so. That information, in turn, is 

essential to the jury's evaluation of Morgan Stanley's role in assisting Sunbeam in carrying out 

the fraud. The principles of finance that underlie these opinions are not within the common 

knowledge of the prospective jurors; thus, the need for expert testimony. Morgan Stanley, 

however, seeks to exclude Dr. Emery's testimony on multiple grounds. Because those 

arguments are without merit, and Morgan Stanley's real motive is to disrupt the efficient 

presentation of CPH's case, the motion should be denied. 
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I. Dr. Emery's Opinions Are Relevant to Help the Jury Understand the Evidence in 

This Case. 

Morgan Stanley first argues that Dr. Emery's testimony explaining the Sunbeam fraud is 

irrelevant. But Morgan Stanley flatly states in Paragraph 1 of its motion: "There is no 

stipulation or order in this action regarding Sunbeam committed [sic] a fraud, the scope of the 

fraud, and who participated in the fraud. These are matters CPH must prove to establish aiding 

and abetting and conspiracy." Mot. at 2. Morgan Stanley takes this position even though it has 

already admitted the Sunbeam fraud in its pleadings. See, e.g. , Ex. A, 1st Am. Compl., Morgan 

Stanley & Co. , Inc. v. Arthur Andersen LLP (8/6/04); Morgan Stanley therefore errs when it 

takes the position, elsewhere in the same motion, that the "issue here is whether Morgan 

Stanley - not Sunbeam - defrauded Mr. Perelman." Mot. at 1. At least as to the aiding and 

abetting and the conspiracy counts, Sunbeam's fraudulent conduct is a required element. 

It follows that CPH should be permitted to present expert testimony to the jury how the 

Sunbeam fraudulent scheme worked. As Morgan Stanley itself notes, Section 90. 702 of the 

Florida Evidence Code allows expert testimony where such testimony "will assist the trier of fact 

in understanding the evidence or in determining a fact in issue." FLA. STAT. ANN. § 90.702 

(West 2004) (emphasis added); see also Jones v. Goodyear Tire & Rubber Co. , 871 So. 2d 899, 

903 n.8 (Fla. 3d DCA 2003) (expert's "testimony was also admissible under section 90.702 

because he was qualified to give an expert opinion, and his testimony assisted the jury in 

understanding the evidence"), rev. denied, 886 So. 2d 227 (Fla. 2004). And it is hard to imagine 

a clearer case of a subject requiring expert assistance to the jury than a sophisticated corporate 

fraud like that committed at Sunbeam. How a public company can manipulate its own finances, 

how such actions affect the value of a company in the market, how such machinations might be 

hidden by having a company engage in an acquisition, and why a corporation might have strong 

2 
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financial incentives for engaging in such actions are not matters jurors can readily determine 

using common sense alone. Dr. Emery's testimony is thus directly relevant to issues that CPH 

will be addressing at trial. 

II. Dr. Emery Is Qualified to Opine Regarding How the Sunbeam Fraud Worked and 
Why Sophisticated Businesspeople Would Have Had Incentives to Orchestrate Such 

a Scheme. 

Morgan Stanley asserts that Dr. Emery is "unqualified" to opine regarding the "motives 

of the Sunbeam 'robbers."' Mot. at 4-6. In addition to providing only a very truncated 

discussion of his lengthy qualifications, Morgan Stanley misses the point of Dr. Emery's 

opinions. Dr. Emery does not offer any opinion about what motivated any particular person 

involved in the Sunbeam fraud. Rather, he explains, from a financial perspective, the mechanics 

of the scheme and the financial incentives for engaging in the kind of manipulations that 

occurred at Sunbeam. 

Dr. Emery is eminently qualified to render such opinions. Dr. Emery chairs the 

Department of Finance at the University of Miami. See Emery Rep. at 2, attached as Ex. 2 to 

Mot. He has taught finance classes at all levels to undergraduate, graduate, doctoral, and 

professional students for over 25 years, including stints at the University of Missouri, 

Washington University, Purdue University, and the University of Kansas. Id. He recently was 

elected to serve as Vice President for the 2006 Financial Management Association international 

annual program and currently serves as the Chair of the Board of Trustees of the Eastern Finance 

Association. Id. He has authored five books on finance, including Prentice Hall's Corporate 

Financial Management, has authored dozens of articles regarding corporate finance and other 

finance topics, and has served in an editorial capacity for numerous finance journals, including 

the past six years as editor for Financial Management. Id. at 2-3. Moreover, Dr. Emery has 

studied and lectured on the Sunbeam matter, a topic widely studied by academics in recent years. 

3 
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Id. at 2. In sum, Dr. Emery's background makes him a perfect candidate to explain the 

mechanics and financial effects of the fraud at issue in this case. 

Morgan Stanley argues that Smithson v. VM.S. Realty, Inc., 536 So. 2d 260 (Fla. 3d DCA 

1989), stands for the proposition that Dr. Emery cannot testify to the motives of persons running 

Sunbeam. Mot. at 5-6. In addition to misreading Dr. Emery's opinions, Morgan Stanley reads 

far too much into Smithson. In that case, the appellate court took issue with a security expert's 

testimony because the court ruled that a security expert was not qualified to opine as to a 

murderer's motives. 536 So. 2d at 262. That testimony is nothing like the proposed testimony of 

Dr. Emery here. Dr. Emery does not intend to opine as to the machinations of the human mind, 

as did the expert in Smithson, but simply will testify, based on his expertise in the area of 

finance, as to the financial incentives that can underlie the manipulation of a company's financial 

picture. 

III. Dr. Emery's Opinions Are Not "Untested Speculation" and Do Not Have to Be 
Supported by "Methodology and Science." 

Morgan Stanley's position that Dr. Emery's opinions are "speculation" unless supported 

by "methodology and science" is based on an apparent misunderstanding of the applicability of 

the Frye test to Dr. Emery's testimony. The Florida Supreme Court has said that the Frye test 

only applies to "novel scientific evidence." Flanagan v. State, 625 So. 2d 827, 828 (Fla. 1993). 

"Pure opinion" testimony such as Dr. Emery's here - that is, testimony that is based on the 

expert's training and experience rather than scientific principles or tests is not subject to the 

Frye test. See id.; Florida Power & Light v. Tursi, 729 So. 2d 995, 997 (Fla. 4th DCA 1999). 

To be admissible, pure opinion testimony must "assist the trier of fact in understanding the 

evidence or in determining a fact in issue." FLA. STAT. ANN. § 90.702 (West 2004). As noted 
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above, Dr. Emery has ample experience in the field of finance to testify as to the "how" and 

"why" of the Sunbeam fraud. 1 

Dr. Emery's testimony also is not inadmissible "speculation." Courts commonly allow 

expert testimony to shed light on the potential rationales behind particular financial decisions. In 

the tax context, for example, questions frequently arise as to whether particular investments were 

legitimate ventures undertaken for profit or whether they impermissibly were undertaken purely 

for beneficial tax consequences. In Long Tenn Capital Holdings v. United States, 330 F. Supp. 

2d 122, 160-65 (D. Conn. 2004), the comi made use of multiple experts to determine the true 

nature of the complicated transactions at issue. The court permitted a professor of economics 

and finance to opine "whether there was any economic explanation for [the] transactions apart 

from the tax benefits." Id. at 163. The court also used an expert in economics, finance,. 

structured finance, and leveraged transactions to opine as to the "risk return profile" of the 

particular transaction. Id. at 160; see In re Sommers, 209 B.R. 471, 480 (Bankr. N.D. Il. 1997) 

(allowing expert testimony for the same purpose). See also Petruzzi's !GA Supennarkets, Inc. v. 

Darling-Delaware Co., 998 F.2d 1224, 1240-41 (3d Cir.), cert. denied, 5 10 U.S. 994 (1993) 

(reversing trial court's exclusion of expert testimony intended to explain rationale of alleged 

anticompetitive conspiracy). 

Dr. Emery offers similar testimony here, applying generally accepted principles of 

finance to opine on what can incentivize a company to distort its financial picture. Morgan 

Stanley's complaint that Dr. Emery lacks methodology to establish what "actually motivated" 

1 Even if the Frye test did apply - which it does not - Dr. Emery testified that the approaches 
he took in preparing his report were "generally accepted" and that "nothing I have done here 
would surprise any of my colleagues in any way that I can imagine." See Ex. B, Emery Dep. at 
61-63. In fact, Dr. Emery testified that the approach he followed in arriving at his opinions in 
this case is consistent with the methodologies set forth in his own finance publications. 

5 
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Sunbeam (Mot. at 6) misses the point of his testimony. Dr. Emery does not purport to opine as 

to the psychology of Sunbeam's management; he simply applies his professional judgment and 

experience to analyze a complicated series of financial actions, helping the jury to understand 

those actions in the context of the financial incentives for them. In other words, he simply 

identifies the financial consequences that would reasonably have been expected to flow from the 

actions known to have been taken by Sunbeam. Conclusions regarding the intentions of 

Sunbeam then flow directly from the general legal principle that one is presumed to have 

intended the natural and probable consequences of one's acts.2 He is well qualified to offer this 

testimony, and it will help the jury to understand the business context in which CPH's claims are 

made. 

IV. Dr. Emery's Disclosure of the Bases for His Opinions Is Appropriate. 

Finally, Morgan Stanley argues that Dr Emery's expert testimony should be excluded 

because it is just "a lengthy factual summary of Sunbeam's alleged fraud and misrepresentations, 

which CPH is trying to put before the jury under the imprimatur of expert testimony." Mot. at 

1.3 Morgan Stanley's attack is misdirected. In its October 14, 2004 Order, this Court ordered 

expert witness disclosures to include "the subject matter about which the expert will testify," 

"the substance of the facts and opinions to which the expert will testify," and "a summary of the 

2 "Intent ordinarily may not be proved directly because there is no way of fathoming or 
scrutinizing the operations of the human mind. But you may infer a person's intent from 
surrounding circumstances. You may consider any statement made or act done or omitted by a 
party whose intent is in issue, and all other facts and circumstances which indicate his state of 
mind. You may consider it reasonable to draw the inference and find that a person intends the 
natural and probable consequences of acts knowingly done or knowingly omitted. It is for you to 
decide what facts have been established by the evidence." Devitt, Blackmar and Wolff, Federal 
Jury Practice and Instructions, § 90.25. 
3 Morgan Stanley further states that Dr. Emery's "summary was based solely on materials that 
counsel for CPH selected for him to review." Mot. at 8. That is incorrect. As Dr. Emery noted 
in his report and at his deposition, in addition to reviewing documents produced by the parties to 
this case, he also conducted independent research in assembling the materials on which he bases 
his opinions. See, e.g., Emery Rep. at 3; Ex. B, Emery Dep. at 75-78. 
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grounds for each opinion. " 10/ 14/04 Order at 2.4 The sections of Dr. Emery's report about 

which Morgan Stanley complains fulfill that disclosure requirement by setting forth the factual 

predicate for his analysis of how a public company can manipulate its finances to create a 

skewed picture of its financial health and why it would have a financial incentive to do so. Had 

Dr. Emery not disclosed the grounds for his opinions in sufficient detail, Morgan Stanley likely 

would have asserted that his report did not adequately provide notice of his opinions and the 

bases for those opinions. If Morgan Stanley takes issue with the grounds for Dr. Emery's 

opinions, it is free to explore those issues on cross-examination, but it has no ground to exclude 

his testimony. 

Moreover, even accepting Morgan Stanley's characterization of the bases for Dr. 

Emery's opinions as a "summary," the result would be the same - the testimony is admissible. 

Morgan Stanley cites only the case of Angrand v. Key, 657 So. 2d 1146 (Fla. 1995), in support of 

its contrary position. Mot. at 3, 8. Morgan Stanley's argument is wrong for two reasons. First, 

what Morgan Stanley characterizes as a "holding" of the Angrand case is actually nothing but a 

snippet of dicta. Second, under Section 90.702 of the Florida Evidence Code (and its 

counterparts in other jurisdictions), courts routinely allow experts to present extensive summaries 

so long as the expert testimony will assist the jury in understanding the evidence or in 

determining a fact in issue, as it will here. 

Angrand was a wrongful-death action brought by a widower and his son against the 

decedent's physician. After the trial court allowed plaintiffs to present expert testimony on grief 

and bereavement, the jury rendered a verdict against the defendant. On appeal, the Third District 

4 The Court's directive was wholly consistent with Florida Rule of Civil Procedure 1.280, which 
requires expert disclosures "to state the subject matter on which the expert is expected to testify, 
and to state the substances of the facts and opinions to which the expert is expected to testify and 
a summary of the grounds for each opinion." 
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reversed the judgment below on alternative grounds (only the first of which became the basis for 

the Florida Supreme Court's ruling): "First, the [Third District] concluded Dr. Platt did not 

testify to anything that was outside the common experience of the particular jury members, most 

of whom had experienced the death of a loved one in the past. . . . [Alternatively], the district 

court's review of the record revealed that Dr. Flatt's testimony added nothing beyond what the 

survivors themselves, their minister, and other family members testified to as to the close family 

relationship Mrs. Angrand had with her husband and son, as well as the loss felt by them after 

her death." Id. at 1 148 (plurality opinion) (citation omitted). The Florida Supreme Court 

affirmed the Third District's first alternative ground (that Dr. Flatt's expert testimony merely 

relayed matters that were within the common experience of the jurors), but not its second 

alternative ground (that Dr. Platt's expert testimony merely summarized what he had been told 

by lay witnesses). Yet the part of the plurality opinion that Morgan Stanley quotes goes only to 

the second ground and thus is pure dicta, as well as being irrelevant here, given the nature of Dr. 

Emery's opinion. 

The actual holding of Angrand instead strongly supports the admissibility of Dr. Emery's 

expert testimony. The plurality opinion makes clear that the linchpin to admissibility of expert 

testimony is that it be helpful to the trier of fact, and that expert testimony should be excluded 

only "'where the facts testified to are of a kind that do not require any special knowledge or 

experience in order to form a conclusion, or are of such character that they may be presumed to 

be within the common experience of all men moving in ordinary walks of life."' Ang rand, 657 

So. 2d at 1149 (plurality opinion) (citation omitted). Unlike the grief that a husband or son 

suffers with the unexpected death of his wife or mother, the facts in a complex business fraud are 

relatively obscure, can best be clarified by a specialist, and certainly are not within the 
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"'common experience of all men moving in ordinary walks of life."' Id.; see Grief er v. DiPietro, 

708 So. 2d 666, 671-72 (Fla. 4th DCA 1998) (holding that expert testimony should have been 

permitted where it was "unlikely that the jury's common experience would enable it to resolve 

the [case's] factual issues"), review dismissed, 732 So. 2d 323 (Fla. 1999); Bryant v. Buerman, 

739 So. 2d 710, 712 (Fla. 4th DCA 1999) (exclusion of an expert's opinion on a subject of 

specialized knowledge, which would be helpful to the fact-finder because of conflicting trial 

evidence, constitutes error); see also Kruse v. State, 483 So. 2d 1383, 1384 (Fla. 4th DCA 1986) 

("Section 90.702 . . .  embod[ies] a liberal policy on the admission of expert evidence, generally 

rendering such evidence admissible to the extent that it is helpful to the trier of fact."), cause 

dismissed, 507 So. 2d 588 (Fla. 1987). 

For these very reasons, Florida courts routinely admit expert testimony summarizing the 

facts in complicated fraud cases where the facts are beyond the common understanding of the 

jurors. See, e.g., Courtland Group, Inc. v. Phillips Gold & Co. LLP, 876 So. 2d 629, 630 (Fla. 

3d DCA 2004) (in an action for negligent misrepresentation and accounting malpractice, 

upholding the admission of expert testimony on the value of the defendant accounting firm's 

services because that expert testimony was helpful to the trier of fact). Moreover, the mere fact 

that lay testimony on the same facts or issues is admitted does not justify excluding expert 

testimony. See Bryant v. Buennan, 739 So. 2d at 712; see also CHARLES W. EHRHARDT, 

FLORIDA EVIDENCE § 702.2, at 623-24 (2004 ed.) (explaining that expert testimony may be 

admitted "[ e ]ven though the members of the jury have some understanding of an issue and are 

capable of forming a correct judgment" without expert testimony). 

Similarly, in other jurisdictions, courts routinely allow experts to present extensive 

summaries of factual testimony so long as the expert testimony will assist the jury in 
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understanding the evidence or in determining a fact in issue. For example, in United States v. 

Schafer, 580 F.2d 774, 778 (5th Cir.), cert. denied, 439 U.S. 970 (1978), the appellate court 

upheld the admission of expert testimony summarizing factual testimony. The court explained 

that the parties' financial affairs "have been about as difficult to untie as the proverbial Gordian 

Knot," and permitted the summary testimony of an expert witness to help untie the knot for the 

jury. Id. The court concluded that, without expert testimony to assist the jury in understanding 

the complex financial picture presented to it, "the jury might well have been hopelessly 

confused." Id.; see also United States v. Johnson, 54 F.3d 1150, 1156, 1161-62 (4th Cir.) 

(upholding the admission of summary expert testimony, even where no "specialized knowledge" 

was required, reasoning that because of "the complexity of the conspiracy and the number of 

witnesses," the summary testimony "likely aided the jury in ascertaining the truth"), cert. denied, 

5 16 U.S. 903 (1995). 

Permitting such testimony is especially common in helping juries understand complex 

financial transactions and affairs. For example, in United States v. Sabino, 274 F.3d 1053, 1067 

(6th Cir. 2001), reh'g granted on other grounds, 307 F.3d 446 (6th Cir. 2002), cert. denied, 540 

U.S. 811  (2003), a prosecution for income-tax evasion, the government's expert was permitted to 

summarize and analyze factual testimony indicating willful tax evasion. The court admitted the 

expert testimony on the basis of settled law, reasoning that so long as the jury is properly 

instructed and the defense has "a full opportunity to cross-examine the witness," an expert's 

summary is perfectly acceptable. Id.; see also United States v. Harenberg, 732 F.2d 1507, 1513-
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14 (10th Cir. 1984) (permitting an expert to summarize financial evidence presented at trial 

because his testimony "was very helpful in sorting out" the evidence).5 

Here, as he explained in his deposition, Dr. Emery has applied his professional judgment 

and expertise to build a detailed analysis of an extremely complicated financial fraud from the 

perspective of both Sunbeam and the market. See, e. g., Ex. B, Emery Dep. 84-86, 145-48. 

Asking the jury to do the same analysis without the aid of expert testimony might well leave the 

jury "hopelessly confused." Schafer, 580 F.2d at 778. 

CONCLUSION 

For the foregoing reasons, this Court should deny Morgan Stanley's Motion in Limine 

No. 18. 

Dated: February 9, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611-7 603 
(312) 222-9350 

Respectfully submitted, 

Jo carola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2 139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 

5 Courts permit experts to summarize facts even if the summary depends largely on evidence that 
would otherwise be inadmissible. In United States v. Williams, 431 F.2d 1 168, 1772 (5th Cir. 
1970), ajf'd in relevant part, 447 F.2d 1285, 1290-92 (5th Cir. 1971), cert. denied, 405 U.S. 954 
(1972), the Fifth Circuit explained: When an expert witness '"has gone to many sources -
although some or all be hearsay in nature - and rather than introducing mere summaries of each 
source he uses them all, along with his own professional experience, to arrive at his opinion, that 
opinion is regarded as evidence in its own right and not as an attempt to introduce hearsay in 
disguise."' Id. (citation omitted). 
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IN THE CIRCU1T COURT OF THE FIFTEENTH JUDICIAL CIRCUIT OF FLORIDA, 
IN AND FOR PALM BEACH COL 'NTY 

} 
MORGAN STANLEY & CO. IN CORPORA TED, } 
MORGAN STANLEY SENIOR FUNDING. INC., } 
and MORGAN STANLEY, } 

Plaintiffs, 

v. 

AR1HUR ANDERSEN LLP (an Illinois limited 
liability partnership), A WSC SOCrETE 
COOPERATIVE, en liquidation (a Swiss 
cooperative corporation), AR THUR ANDERSEN 

} 
} 
} 
} 
} 
} 
} 
} 
} 

LLP (an Ontario limited liability partnership), } 
ARTHUR ANDERSEN & CO. (a Hong Kong } 
partnership), RUIZ, URQUIZA Y CIA. S.C. (a } 
Mexico partnership), PORTA CACHAFEIRO, } 
LARlA & ASOCIADOS (a Venezuela partnership), } 
PHILLIPE. HARLOW, WILLIAM PRUlTI, and ) 

CASE NO. 502004CA002257XXXXMB 

Division AA 

AUG 0 C 2004 
DONALD DENKHAUS, } 

} 
} 

C"'i' 
,.I lJ ,-• f _, ; fl . �I . 1' . /. J 

RECEIVED 'f:.·(jj-� i:'1��'-1tN. r.' Defendants. 
���������������} 

FIRST AMENDED COMPLAINT 

In March 1998, Morgan Stanley & Co. Incorporated ("MS & Co."), Morgan Stanley 

Senior Funding, Inc. ("MSSF"), and Morgan Stanley - in direct reliance on certified financial 

statemems that were audited by Defendant Arthur Andersen LLP (an Illinois limited-liability 

parmership) ("Andersen") with the assistance of and in coordination with the other Defendants 

named in this Complaint1 - underwrote a multi-million dollar offering of convertible notes and 

l A WSC, Sod6te Cooperative, en liquidation, a Swiss cooperative corporation ("Andersen· 
Worldwide") (formerly known as Andersen Worldwide, Sodek� Cooperative), Arthur Andersen 
LLP (an Ontario limited liability parL"'lership) ("Andersen-Canada"), Arthur Andersen & Co. (a 

L. '-I 

EXHIBIT 
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provided a $680 million loan to Sunbeam Corporation, Inc., in connect.ion with Sunbeam's 

acquisil.ion of three companies. As Sunbeam's subsequent restatement ofil� financial results 

showed, these certified financial statements grossly misrepresented Swibeam•s true financial 

condition. Andersen and the other Defendants had full knowledge of these misstatements, and 

they intended that MS & Co. and MSSF would rely on these unqualified audit opinions. 

Plaintiffs- as a dfrect consequence of this deceit -have lost hundreds of milBons of dollars. 

Accordingly, Plaintiffs bring this action and allege the following: 

Nature of Action 

1. In March 1998, Sunbeam announced the acquisition of The Coleman Company, 

Inc., Signature Brunds USA, Inc., and First Alert, Inc. In order to finance these acquisitions, 

Sunbeam is_sued $750 million of convertible notes, which MS & Co. underwrote, and borrowed 

$1.2 billion in secured financing, including a loan of $680 million from MSSF. 

2. 1n serving as an underwriter (which required MS & Co. to act as the initial 

purchaser of the convertible notes) and in agreeing to extend the loan, MS & Co. and MSSF 

relied on the accuracy of Sunbeam's financial statements, including its 1996 and 1997 financial 

statements that had been audited and certified by Andersen, as well as other representations 

made to them by Andersen. The Andersen-certified Sunbeam financial statements portrayed 

Sunbeam as a financially sound company in the midst of an extraordinary financial turnaround. 

Hong Kong partnership) ("Andersen-Hong Kong"), Ruiz, Urqui:r..a y Cia, S.C. (a Mexico 
partnership) ("Andersen-Mexico"), Porta Cachafeiro, Laria & Asociados (a Venezuela 
partnership) ("Andersen-Venezuela"), Phillip E. Harlow, William Pruitt, and Donald Dcnkhaus. 

- 2 -
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3 . In reality, unbeknownst to Plaintiffs, Sunbeam's "turnaround" was an illusion 

p 4/57 

facilitated by the Defendants. As became apparent in the summer of 1998 and as confinned by 

Sunbeam's subsequent restatement of its financial results, the 1996 and 1997 statements that 

Andersen had certified- and upon which MS & Co. and MSSF had relied-did not, contrary 

to the representations that Andersen made to MS & Co. and MSSF, conform with generally 

accepted accounting principles ("GAAP"). Andersen, with full knowledge of the material 

misstatements contained in Sunbeam's financial reports, issued unqualified audit opinions for 

both 1 996 and 1997. In so doing, it fai1ed to perfonn iL<; audit in accordance with generally 

accepted auditing standards ("GAAS"). 

4. In fact, the statements that Andersen audited and certified as in compliance with 

GAAP and as representing Sunbeam's true financial condition, were replete with accounting 

improprieties. As a consequence, and contrary to the representations that Andersen made to MS 

& Co. and MSSF, Sunbeam 's true :financial condition was misstated by millions of dollars. 

5. Andersen's fraud was knowingly caused by Harlow, Pnritt, nnd Denkhaus. Harl ow 

(the Sunbeam engagement partner) and Pruitt (the Sunbeam concurring partner) were senior 

partners of Andersen and members of Andersen-Worldwide and undertook direct responsibility 

for directing, managing, and approving the work that was done on the Sunbeam audits. 

Denkhaus, who also was a senior partner of Andersen and a member of Andersen-Worldwide, 

was the Audit Division Head and manager of Andersen's audit practice for the entire South 

Florida region and in this role undertook responsibility for supervising and monitoring the work 

perfom1ed at Harlow's and Pruitt's direction. Harlow, Pruitt. and Denkhaus each knew or 

recklessly disregarded the accounting violations contained in Sunbeam's 1996 and 1997 

financial statements. Harlow, Proitt, and Denkhaus also knew or recklessly disregarded that the 

- 3 -
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erroneous financial statements that they had caused Andersen to certify would be relied upon by 

MS & Co. in deciding to underwrite the convertible notes and by MSSF in deciding to loan 

Sunbeam hundreds of millions of dollars. 

6. This fraud was also knowingly perpetrated by the foreign Andersen branches named 

in this complaint, Andersen-Canada, Andersen-Hong Kong, Andersen-Mexico, and .tuidersen-

Venezuela (collectively, the "Foreign Andersen Branches"). Each of the Foreign Andersen 

Branches reviewed and audited financjaJ statements prepared for Sunbeam's foreign subsidiaries 

for 1997, all of will ch contained significant accounting violations. Each of the Foreign Andersen 

Branches knew of or recklessly disregarded the fact that the financial statements that they had 

reviewed and audited were not prepared in accordance with GAAP or reviewed in accordance 

with GAAS. Each of the Foreign Andersen Branches also knew that the financial statements that 

they had audited would be incorporated into Sunbeam's consolidated financial statements and 

that lenders, such as MSSF, and underwriters, such as MS & Co., would rely cm these financial 

statements. 

7. The fraud was also knowingly perpetrated by An<lersim-Worltlwide through the 

actions of its members, including Harlow, Pruitt, and Denkhaus, and its member finns, including 

Andersen and the Foreign Andersen Branches. 

8. This fraud ultimately forced Sunbeam and several of its subsidiaries to seek relief 

under Chapter 11 of the Bankruptcy Code, in February 2001. As part of the bank:rupt<--y court-

approved reorganization plan, MSSF's $680 million loan to Sunbeam was discharged in full, and 

MSSF received Sunbeam stock valued at a fraction of the original loan. In addition, the 

convertjbJe notes issued by Sunbeam and held by MS & Co. had been rendered substantially less 

valuable. 

-4-
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9. By this complaint, Plaintiffs seek compensatory damage..'> of several hundreds of 

millions of dollars. 

THE PARTIES AND OTHER RELEVANT ENTITIES 

10. MS & Co. is a financial services finn that engages in underwriting, investment 

banking, financial advisory services, securities sales and trading, alld research. In fate 1997 and 

early 1998, MS & Co. assisted Sunbeam in identifying potential acquisition targelc; and served as 

Sunbeam's financial advisor with respect to certain aspects of Sunbeam's acquisitions of 

Coleman, Signature Brands, and First Alert. MS & Co. also served as the underwriter of a $750 

million offering of convertible notes that Sunbeam used to finance these acquisitions. MS & Co. 

is a corporation organized and existing under the laws of the State of Delaware, with its principal 

place of business in New York. 

1 1 . MSSF is a company that provides r......-edit services to its clients. In 1998, MSSF 

entered into a credit agreement with Sunbeam under which MSSF agreed to provide a loan to 

Sunbeam in connection with Sunbeam's acquisition of Coleman, Signature Brands, and First 

Alert. Pursuant to the credit agreement, Sunbeam borrowed $680 million from MSSF, with the 

borrowings used by Sunbeam to fund certain costs relating to the acquisitions. MSSF is a 

coiporation organized and existing under the laws of the State of Delaware, with its principal 

place of business in New York. 

12. Morgan Stanley is a financial services compuny. It owns 100 percent of thc stock 

of both MS & Co. und MSSF. Morgan Stanley is a corporation organized and existing under the 

laws of the State of Delaware, with its principal place of business in New York. 

- 5. 
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13. Andersen was a member in or business unit of Andersen-Worldwide . Andersen is a 

partnership fonncd under the laws of the State of Illinois. Once one of the world's largest 

accounting finns, almost all of its partners have left the finn. Andersen participated in and 

coordinated the 1996 and 1997 audits ofSt.rnbeam and the 1998 restatement of the reports of 

those audits. In addition. Andersen's partners and employees provided consu1ting services to 

Sunbeam as part of due diligence work performed in conjunction with Sunbeam's acquisition of 

Coleman, as well as on other projects. 

14. Andersen-Worldwide is a cooperative corporation organized under the laws of 

Switzerland. Its members included more tl1an 2,000 individuals from 3 90 offices in 84 COW1tries. 

Various individuals who were members of Andersen-Worldwide participated in the 1996 and 

1997 audits of Sunbeam and the 1998 restatement of the reports of those audits. Andersen-

Worldwide and Andersen dictated the policies anq procedures to be used by Andersen members 

and affiliates throughout the world. Andersen and Andersen-Worldwide at all relevant times 

(a) held themselves out to the public as a single, integrated, full-service� professional business 

enteJPrise comprising "one firm" with "one voice" and "common values and vision," 

(b) completelY. dominated and controlled each other's assets, operations, policies, procedures, 

strategies, and tactics, (c) failed to observe corporate formalities, and (d) used and commingled 

the assets, facilities, employees, and business opportunities of each other, as if those assets, 

facilities, employees, and business opportunilles were iheir own. 

15. Andersen-Canada was a member in or part of Andersen-Worldwide. Andersen-

Canada is a partnership organized under the laws of the province of Ontario, Canada. Andersen-

Canada audited the 1996 and 1997 audits of Sunbeam's Canadian subsidiary for inclus ion in 

-6-
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Andersen's 1996 and 1997 audits of Sunbeam's consolidated financial statements. It also 

participated in the 1998 restatement of the reports of those audits. 

16. Andersen-Hong-Kong was a member in or part of Andersen-Worldwide. 

p ' 8/5 7 

Andersen-Hong Kong is a partnership organized under the laws of Hong Kong. Andersen-Hong 

Kong audited the 1 9 96 and 1997 audits of Sunbeam 's Hong Kong subsidiary for inclusion in 

Andersen's 1996 and 1997 audits of Sunbeam's consolidated financial stat.emenl<;. Tt also 

participated in the 1998 restatement of the reports of those audits. 

17. Andersen-Mexico was a member in or part of Andcrscn-Woddwide. Andersen-

Mexico is a partnership organized under the laws of Mexico. Andersen-Mexico audited the 1996 

and 1997 audits of Sunbeam's Mexican subsidiary for inclusion in Andersen's 1996 and 1997 

audits of Sunbeam's consolidated financial statements. It also partfoipated in the 1998 

restatement of the reports of those audits. 

18. Andersen-Venezuela was a member in or part of Andersen-Worldwide. Andersen-

Venezuela is a partne;:rship orgw:rlzed under the laws of Venezuela Andersen-Vene-/.uela audjted 

the 1996 and 1997 audits of Sunbeam's Venezuelan subsidiary for inclusion in Andersen's 1996 

and 1997 audits of Sunbeam's consolidated financial statements. It also participated in the 1998 

restatement of the reports of those audits. 

19. Defendant Harlow is a resident of Florida and at all times material hereto was a 

partner in Andersen and a member in Andersen-Worldwide. He served as the engagement 

partner on the audits of Sunbeam's financial statements from 1993 to 1998. As engagement 

partner, Harlow undertook the primary responsibility for supervising the 1996 and 1997 audits of 

Sunbeam, including directing and overseeing the activities with respect to the Sunbeam work 

-7-
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performed by numerous persons at Andersen. Harlow also participated as a member of 

Sunbeam's due diligence team in connection with Sunbeam's acquisition of Coleman. 

20. Defendant Pruitt is a resident of Florida and at all times material hereto was a 

P. 9/�,7 

partner in Andersen and a member of Andersen-Worldwide. He served as the concurring partner 

on the Sunbeam audits for at least 1996 and 1997. As .such, he undertook responsibility for 

independently reviewing the Sunbeam audit work that had been conducted under Harlow's 

supervision and ensuring that it complied with GAAP and.GAAS. 

21. Defendant Dcnkhaus is a rcs1dcnt of Florida and at all times material hereto wac; a 

partner in Andersen and a member of Andersen-Worldwide. Denkbaus was Audit Division 

Head and manager of Andersen 's audit practice fur the entire South Florida region. As such, 

Denkhaus undertook respons1biHty for ensuring that the audit work perfonned by Andersen in 

the South Fforida region was conducted in accordance with GAAP and GAAS. Denkhaus also 

served as the engagement partner on Sunbeam's ultimate restatement of its financial statements. 

22. At all times material hereto, Sunbeam Corporation was headquartered in Palm 

Beach County, Florida. Sunbeam Corporation, through its operating subsidiaries and affiliates, 

manufacturf:d, marketed, and distributed durable household and outdoor leisure consumer 

products through mass-market and other consumer channels. On February 6, 2001, Sunbeam 

and several of its affiliates filed a petition for relief under Chapter 11 of the Bankruptcy Code in 

the United States Bankruptcy Court for the Southern District of New York. Sunbeam has since 

emerged from bankruptcy and now operates under the name American Household. 

23. The Coleman Company, Inc. was a leading manufacturer and marketer of consumer 

produe,,ts for the worldwide outdoor ree,,-reation market. Coleman was a Delaware corponi.tion, 

with its principal place ofbusiness in Kansas. Prior to March 30, 1 998, Coleman (Parent) 

- 8 -
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Holdings Inc. ("Coleman-Parent") owned 44,067,520 shares (or approximately 82 percent) of 

Coleman. Coleman-Parent is a Delaware corporation, with its principal place of business in New 

York and is a wholly-owned subsidiary of MacAndrews and Forbes .Holdings, Inc. ("MAFCO"). 

MAFCO is a global investment firm owned and operated by financier Ronald 0. Perelman. 

Through its various subsidiaries and affiliates, MAPCO owns and/or controls a number of multi-

billion dollar global corporations, including Revlon, Inc., the international consumer cosmetics 

company. MAPCO is a Delaware corporation, with its principal place of business in New York. 

JURISDICTION AND VENUE 

24. This Court has jurisdiction over the subject matter of this action pursuant to 

section 26.01 2(2)(a), Florida Statutes, because Plaintiff seeks damages in excess of $ 1 5,000 

exclusive of inLerest, costs, and attorneys' fees. 

25. This Court has personal jurisdiction over Andersen, Andersen-Worldwide, 

Andersen-Canada, Andersen-Hong Kong, Andersen-Mexico, and Andersen-Venezuela pursuant 

to section 48. 193(l)(a), (b), and (f), Florida Statutes, because each of them, directly or through 

its partners, members, agents, or employees, ( 1 )  operated, conducted, engaged in, or carried on a 

business or business venture in Florida from which the acts and injuries complained of in this 

action arose, (2) committed within Florida the tortious acts complained of in this action, or (3) by 

an act or omission outside of Florida, caused the complained-of injuries to Plaintiffs to occur 

within Florida at or about the time that it was engaged in serVice activities in Florida or that its 

services were used or consumed with.in Florida in the ordinary course of commerce, trade, or use. 

26. This Court has personal jurisdiction over Defendants Harlow, Pruitt, and Denkhaus, 

because each ofthern is a resident of Florida. 

- 9 -
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27. V enuc is proper in thls Court pursuant to section 47.01 1,  Florida Statutes, because 

Andersen maintained an office with more than 30 employees and partners in Palm Beach 

County, and the cause of action accrued in Palm Beach County. 

FACTUAL BACKGROUND 

Andersen's and Sunbeam's Fraudulent Scheme 

28. In July 1996, to address its growing financial difficulties, Sunbeam hired Albert 

Dw1lap as Chairman and Chief Executive Officer. Dunlap was a well-known "turnaround" 

specialist who
. 
had a history of apparent success at other companies. He was nicknamed 

"Chainsaw Al" because of his practice of cutting staff and closing plants to achieve quick 

tum.around results. 

29. Immediately after he was hired, Dunlap publicly predicted that, as a result of the 

Company's  restructuring, Sunbeam would attain significant increases in its margins and sales. 

Dunlap replaced almost all of top management 'With hls own selections, hiring Russell A. Kersh 

(Chief Financial Officer); Donald R. Uzzi (Vice President, Marketing and Product Development, 

and later Executive Vice President, Consumer Products Worldwide); Lee B. Griffith (Vice 

Pre.'>ident, Sales); and Robert J. Gluck (Principal Accounting Officer). 

30. Unbeknownst to the public and to Plaintiffs� Sunbeam's new senior management 

embarked upon a scheme designed to misrepresent Sunbeam 's financial condition. Sunbeam's 

subsequent November t 998 restatement of ilc; 1996 and 1997 financial statements revealed the 

plan that Sun beam's management had adopted and Aiidcrscn facilitated. In 1 996, Sunbeam's 

management, with Andersen's knowing assistance, caused Sunbeam to overstate its operating 

losses by at least $40 million, thereby establishing Elil overly bleak financial backdrop against 
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earnings were eventually corrected and restated, they were $95 million less Utan the earnings 

originally reported - and approximately half of the figure that Andersen had previously 

certified. 

3 1 .  In order to convince the public that Swibeam's turnaround was real, Sunbeam 

needed an outside auditor to validate its financial reports. Andersen - desperate to retain a 

valuable client - stood ready to assist Sunbeam in its scheme. 

32. After Dunlap assumed control of Sunbeam, Andersen had reason to fear that its 

relationship with Sunbeam was in jeopardy. Harlow, Pruitt, and Denkhaus knew that Dunlap 

had employed Coopers & Lybrand, one of Andersen's  major competitors, as a financial 

consultant and independent auditor in past turnaround assignments. In fact, Dunlap had already 

engaged Coopers & Lybrund to assist in planning Sunbeam's massive restructuring. 

33. Andersen had a significant stake in retaining Sunbeam, a long-time major client. 

Being dropped by a high-profile client such as Sunbeam would have been a severe blow to 

Andersen's reputation. The company generated substantial income tbr Andersen's Florida 

office, paying over $ 1  million in foes for 1t� 1 995 audit alone and providing it with substantial 

income from lucrative consulting assignments. Indeed, Andersen was so eager to keep Sunbeam 

as its client that 1t agreed to a 30-percent reduction in its 1 996 audit fees. 

34. Andersen 's fees were particularly important to Andersen's partners, whose incomes 

were dependent on the continued business from Sunbeam. Andersen tied part of its audit 

partners' compensation to the solicitation and marketing of non-audit consu1ting services, and 

created other revenue�sharing arrangements between audit and consulting partner groups. 

- 1 1 .  
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addition to overlapping partners and members, .Andersen-Worldwide an d  Andersen shared 

officers in corrunon. For example, the former CEO and Managing Partner of Andersen-

Worldwide, Joseph B erardino, was also the CEO and Managing Partner of Andersen. 

37. Andersen-Worldwide and Andersen also shared the same address. In its 

promotional Ji terature, Andersen-Worldwide stated that its headquarters were located at 3 3 West 

Monroe Street, Chicago, Illinois 60603. That is the same address as the headquarters of 

.4.ndcrscn. 

38. Andersen-Worldwide set uniform professional standards for all its offices and 

required the members and partners in its international offices to agree to be bound by those 

professional standards and principles. Andersen-Worldwide coordinated the sharing of costs and 

allocation of revenues and profit11 among its members and partners and its offices around the 

world. Andersen-Worldwide operated under a worldwide tax structure. In addition, Andersen-

Worldwide handled all borrowing on behalf of its international offices and maintained those 

offices' financial records, payroII, and employee health-benefits plans. AJI of Andersen's offices 

also shared global computer operations and training facilities. 

39. The components of the Andersen Worldwide Organization ignored corporate 

formalities in referring to themselves and each other. For example, personnel affiliated with 

Andersen and Andersen-Worldwide regularly exchanged correspondence und e-mails that were 

labeled "Andersenwo" - short for "Andersen World OrganiY..ation." Documents prepared by 

Andersen often bore the insignia and logos of Andersen-Worldwide, including HAndersen-

Worldwide," "Andersen," and "Arthur Andersen." Jn its promotional literature, Andersen used 

the names "Andersen Worldwide," "Andersen," and "Arthur Andersen" interchangeably. In 

addition, Andersen sometimes used only the name "Andersen" when referring to all or part of the 

- 1 3  -
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43 . AB a result of the "one firm" ilpproach, all actions taken by members of Andersen

Worldwide, as well as all actions taken by member firms of Andersen-Worldwide, may be 

attributed to Andersen-Worldwide. 

44. Andersen applied the "one fum" approach in its work with Sllllbeam. Top partners 

responsible for the Sunbeam audits and restatement were partners of Andersen and members of 

Andersen-Worldwide, including the engagement partner on the Sunbeam audits, Harlow, the 

concurring partner on those audits, Pruitt, and the Audit Division Head and manager of 

Andersen's  audit practice for the entire South Florida region, Denkhaus. 

45. ln addition, various international offices of Andersen-Worldwide did substantial 

work for Sunbeam. Sunbeam was a multinational corporation with operations in Canada, 

Mexico, Venezuela, and Hong Kong. The Sunbeam engagement required the participation of 

auditors from each of those countries and numerous American cities. Harlow, on behalf of both 

Andersen and Andersen-Worldwide, developed work plans that he circulated to Andersen' s  

branches in other countdes, including the Foreign Andersen Branches. Those offices worked 

closely with Harlow and others within Andersen and Andersen-Worldwide to complete the tasks 

outlined in the plans. They sent their work product to Harlow for inclusion in an Andersen-

Worldwide Management Letter, as well as for incorporation in Andersen's aud1t work. 

The Fraudulent 1996 Finuncial Statements 

46. In 1996, after Dunlap took control of Sunbeam, Andersen permitted Sunbeam 

management to employ numerous accounting practices that - as Sunbeam's November 1 998 

restatement of its 1 996 financial statements and an SEC investigation later showed - did not 

" 1 6  -
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comply with GAAP. The objective of these accounting violations was to set an artificially bleak 

financial backdrop against which Sunbeam's 1 997 performance would be judged. 

47. Among other things, Sunbeam's 1 996 financial statements, certified by Andersen, 

did not comply with f.he accounting principles of (1) reliability, Financial Accounting Standards 

Board ("FASB") Statement of Financial Accounting Concepts No. 2, §§  58-97; Accounting 

Principles Board ("APB") Statement No. 4, §§ l 09, 138, 189; (2) completeness, FASB Statement 

of Financial Accounting Concepts No. 2, §§ 79; 80; APB Statement No. 4, § 94; 

(3) conservatism, FASB Statement of Financial Accounting Concepts No. 2, §§  91-97; APB 

Statements No. 9, § § 35, 7 1 ;  ( 4) neutrality, F ASB Statement of Financial Accounting Concepts 

No. 2, § §  98.- 1 1 0; or (5) relevance, FASB Statement of Financial Accounting Concepts No. 2, 

§§ 47, 48. 

48. Among the accounting frauds that Andersen knowingly allowed was the artificial 

inflation of Sunbeam's reserves. Because the reserves were charged as an expense against 

income, this accounting practice allowed Sunbeam to overstate the 1 996 loss against which its 

1 997 financial results would be compared. 

49. For example, Sunbeam created a $338 million reserve for "restructuring" charges. 

As the November l 998 restatement made clear, included in these charges were costs of 

redesigning product packaging; costs of relocating employees and equipment; bonuses to be paid 

to employees who were told that they were being laid •Jff but were asked to stay on temporarily; 

advertising expenses; and certain consulting fees. Because these items benefited :futt.rre 

activiHes, GAAP did not permit them to be c1assificd as restructwing charges. Andersen also 

permitted Sunbeam to violate GAAP by creating a $ 1 2  million reserve for a lawsuit alleging that 

- 1 7  -
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Sunbeam was liable for cleanup costs associated with a hazardous waste site, even though 

Sunbeam's cstimatoo liability was, at best, half that amount. 

50. Andersen also permitted Sunbeam improperly to write down its household products 

inventory in 1 996. In connection with the restructuring, Sunbeam had decided to eliminate half 

of Sunbeam's product lines and to liquidate its inventory of those product lines. Although only 

half of Sunbeam's product lines were eliminated, Andersen allowed Sunbeam to apply, at yeur-

end 1 996, the special accounting treatment that it had accorded the ellminated lines to its entire 

inventory of household products. As a result, as the November 1 998 financial restatement later 

showe.d, Sunbeam understated the balance sheet value of its inventory at year-end 1 996 by 

approximately $2 million and overstated its 1996 loss by the same amount. 

5 1 .  Andersen also aUowed management improperly to recognize, as a 1 996 expense, 

$2.3 million in 1997 advertising expenses and related costs. Jn addition, Andersen permitted 

Sun beam to manipulate its 1 996 liabilities for "cooperative advertising." It was Sun beam's 

prad:ice to fund a portion of its retailers' costs of running local promotions. As required by 

GAAP, Sunbeam accrued its esHmated liabilities for thls expense. At year-end 1 996, Sunbeam 

set its cooper�tivc advertising accrual at an inflated va1ue of $2 1 .8 m.illion. According to the 

November 1 998 restatement, this acc.,wal was improper under GAAP because it was 

approximately 25 percent higher than the prior year's accrual amount, without a proportional 

increase in sales providing a basis for the increase. Ultimately, as the November 1 998 

restatement showed, $5.8 million of that excessive accrual was used (without disclosure) to 

inflate Sunbeam's 1 997 income. 
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52. fn the course of auditing Sunbeam's 1996 financial statements, Andersen became 

aware of these and other improper accounting prn.ctices. Indeed, an Andersen employee 

questioned a Sunbeam employee about the restructuring reserves and was told that the reserve 

included "everything but the kitchen sink." Harlow, the Andersen engagement partner, knew of 

this statement. 

53 . Harlow infonned Kersh and Gluck, who were part of Sunbeam's senior 

management, that certain of the restructuring reserves that Sunbeam had established were not 

properly accounted for as restructuring costs under GAAP because they benefited Sunbemn's 

future operations. He proposed that Sunbeam reverse the accounting entries on its books and 

records reflecting the establishment of these reserves. However, when Kersh and Gluck refused 

to reverse these items, Harlow caused Andersen to acquiesce to Sunbeam's fraudulent 

accounting for the reserves. 

54. In March 1 997, Andersen issued an unqualified audit opinion regarding Sunbeam's 

1 996 financial statements and authorized the inclusion of its audit opinion in Sunbeam's 1996 

Form 10-K filed with the SEC. A copy of the 1 996 Audit Opinion is exhibit "A" attached 

hereto. Consistent with Andersen's internal procedures, the Audit Opinion was .issued at the 

direction of Harlow and Pruitt. Denkhaus, as Audit Division Head and manager of Andersen's 

audit practice for the entire South Florida region, had undertaken rcsponsibll ity for supervising 

the audit work pcrfonned in Andersen's South Florida region and thus also bore responsibility 

for the issuance of this opinion. 

55. Despite its knowledge of the many improper accounting practices that Sunbeam's 

management had employed. Andersen's opinion stated: 

- 19 -
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Those standards require that we plan and perform the audit to 
obtain reasonable assurance about whether the financial statements 
are tree of material misstatement. An audit includes examining, on 
a lest basis, evidence supporting the amounts and disclosures in the 
financial statements. An audit also includes assessing the 
accounting principles used and significant estimates made by 
management, as well as evaluating the overall financial statement 
presentation. We believe that our audits provide a reasonable basis 
for our opinion. 

In our opinion, the financial statements . . .  present fairly, in all 
material respects, the financial position of Sunbeam Corporation 
and subsidiaries as of December 3 1 , 1 995 and December 29, 1 996, 
and the results of th�ir operations and their cash flows for each of 
the three fiscal years in the period ended December 29, 1 996 in 
confonnity with generally accepted accounting principles. 

56. Andersen also knowingly provided false descriptions of certain of Sunbeam's 

specific acrounting practices. For example, it characterized Sunbeam's treatment of its 

p .  2 1 /5 7  

restructuring charges in Note 2 to the audited 1 996 consolidated financial statement<> as follows: 

In conjunction with the implementation of the restructuring and 
growth plan, the Company recorded a pre�tax special charge to 
earnings of approximately $337.6 million in the fourth quarter of 
1 996. This amount is allocated as follows in the accompanying 
Consolidated Statement of Operations: $ 1 54.9 million to 
Restructuring, Impairment and Other Costs a<1 further described 
below; $92.3 million to Cost of Goods Sold related principally to 
inventory write-downs from the reduction in SKUs and costs of 
inventory liquidation programs; $42.5 million to Selling, General 
and Administrative expenses principally for increases in 
environmental and litigation reserves (see Notes 1 2  and 1 3) and 
other reserve categories; and the estimated pre-tax loss on the 
divestiture of the Company's furniture business of approximately 
$47.9 million. 

Jn fact, however, Andersen knew that Sunbeam had·i.mproperly inflated its restructuring costs by 

millions of dollars. 
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57. Andersen's 1 996 audit violated GAAS because, among other things, Andersen 

failed (1)  to perform the audits with an attitude of professional skepticism as required by the 

Statement on Auditing Standards ("SAS") No. 5 3 ;  (2) to conclude that there was a significant 

risk that Sunbeam management would intentionally distort the company's financial statements, 

in violation of American Institute of Certified Public Accountants Professional Standards, AU 

§§ 3 1 6. 1 0  and 3 1 6. 1 2; (3) to recognir,e that the accounting policies employed by Sunbeam were 

not acceptable in the circumstances, in yjoJation of AU § 3 1 6. 1 9; (4) to obtain sufficient 

competent evidential matter th.rough in!\pection, Obt;ervation, inquiries, and confirmations to 

afford a reasonable basis for its opinions regarding Sunbeam's  financial statements, in violation 

of AU § 1 50.02; (5) to exercise due professional care in the perfonnance of the audil, in violation 

of AU § 1 50.02; (6) to plan the work adequately to uncover the errors and irregularities in 

Sunbeam's accounting information, in violation of AU § 1 50.02; and (7) to obtain a sufficient 

understanding of Sunbeam's internal control structure to plan the audil<> and to detennine the 

nature, timing, and extent of test� to be performed, in viola lion of AU § 1 50.02. 

58 . In addition, in conduc..iing the 1996 audit, Andersen (1 ) improperly relied on 

management representations rather than applying the auditing procedures necessary to afford a 

reasonable basis for an opinion on Sunbeam's financial statements, in violation of SAS No. 1 9  

(AU § 333.02); (2) failed to recognize that misstatements resulting from misapplication of 

GAAP, departures from fact, and omissions of necessary information, in aggregate, caused 

Sunbeam's financial statements to be materially misstated, in violation of SAS No. 47 

(AU § 312.04); (3) failed to issue a qualified or adverse opinion, in violation of SAS No. 47 

(AU § 3 12.3 1);  and (4) improperly concluded that the accounting principles applied by Sunbeam 

were appropriate in the circumstances and that Sunbeam's  financial statements were informative 
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of matters that could affect their use, understanding, and interpretation, in violation of SAS 

No. 69 (AU § 4 1  l .04(b) and (c)). 

59. Harlow, Pruitt, and Denkhaus knew of or recklessly disregarded numerous red flags 

that should have caused them to prevent Andersen from certifying Sunbeam 's 1 996 financial 

statements. However, they did nothing to stop Andersen's unqualified 1 996 audit opinion from 

being included in Sunbeam' s Form 10-K filing with the SEC, despite the fact that they knew or 

were reckless in not knowing that the financial statements that Andersen had certified were 

materially misleading. Harlow, Pruitt, and Denkhaus also knew that the false financial 

statements that they had caused Andersen to issue would be incorporated into Sunbeam's 

consolidated financial statements and that lenders, such as MSSF, and underwriters, such as MS 

& Co., would rely on these financial statements. 

60. In all, the 1 996 financial statements audited by Andersen were materially false and 

misleading and overstated Sunbeam's operating losses for 1 996 by at least $40 million. 

Moreover, Andersen's unqualified audit opinion was false in at least two material respects. First, 

t.he financial statements that Andersen audited did not "fairly" present Sunbeam's financial 

position in conformity with GAAP, as it represented. Second, Andersen had not, as it claimed, 

conducted its audit in accordance with GAAS. 

The Fraudulent 1 997 Financial Statements 

6 1 .  The accounting frauds in which Andersen permitted Sunbeam to engage in · 1 997 

were aimed at inflating the company's earnings. To accomplish this - as the November 1 998 

restatement and an SEC investigation subsequently showed - Andersen allowed Sunbeam to 
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62. Among other things, Sunbeam's 1 997 finan(.."ial statements, certified by Andersen, 

did not comply with the accounting principles of ( 1 }  reliability, FASB Statement of Financial 

Accounting Concepts No. 2, §§ 58-97; APB Statement No. 4, §§ 1 09, 1 38, 1 89; 

(2) completeness, FASB Statement of Financial Accounting Concepts No. 2, §§ 79, 80; APB 

Statement No. 4, § 94; (3) conservatism, FASB Statement of FinanciaJ Accounting Concepts 

No. 2, � §  91-97; APB Statements No. 9, §§ 35, 71 ; (4) neutrality, FASB Statement of Financial 

Accounting Concepts No. 2, §§ 98-1 1 O; or (5) relevance, FASB Statement ofFinundal 

Accounting Concepts No. 2, §§ 47, 48. 

63 . One of the revenue inflation tactics permitted by Andersen in 1 997 was improper 

accounting for "bill-and-hold" sales. A bill-and-hold sale occurs when a seller b1lls a customer 

for a purchase while retaining the merchandise for later delivery. During 1997, Dunlap's 

management team offered financial incentives to various customers to pur.cliase products. Under 

GAAP, revenue under bill-and-hold transactions may be recognized only if, among other things, 

the buyer - not the seller - requests a sale on that basis. As Andersen subsequently learned in 

the course of its 1 997 audit, the purported bill-and-hold customers had not requested that 

treatment, and, in numerous cases, the risks of ownership and legal title were never passed to the 

customer. Sunbeam added more than $29 million to its 1 997 sales and $4.5 million to income by 

improperly accot.mting for these transactions. 

64. Another !mx1ine-booliting tactic that Andersen sanctioned was Sunb�'s improper 

use of its inflated 1 996 reserves, which artificially increased the company's 1 997 income by 

almost $5 million. Andersen also let Sunbeam improperly treat $ 1 9  million that it received from 
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the sale o f  discounted and obsolete inventory as ordinary income. Although th e  recognition of 

that revenue was permitted under GAAP, Sunbeam was required to disclose that revenue as a 

non-recurring event . Sunbeam failed to do so, again with Andersen's blessing. 

65. In addjtion, Andersen and Andersen-Hong Kong allowed Sunbeam's Hong Kong 

subsidiary to hook sales that violated applicable accounting principles because they included an 

unlimited right to return unsold merchandise and because the amount of future returns on such 

sales could not reasonably b e  estimated. On Andersen's and Andersen-Hong Kong's watch, 

Sunbeam's Hong Kong subsidiary improperly recorded sales revenue of $8.6 million from 

various sales ma.de during the fourth quarter of 1997. Andersen and Andersen-Hong Kong also 

permlt1ed Sunbeam's Hong Kong subsidiary to under-provide for warranty and product liability 

cxpcmes; improperly to :include in 1 997 net sales of $0.5 miJHon of goods that were not shipped 

until 1 998; and improperly to defer 1 997 advertising costs to foture periods. 

66. Andersen and Andersen-Canada also permitted Sunbeam's Canadian subsidiary 

"improperly to book sales that did not meet the applicable sales recognition criteria because they 

included an unlimited right to return unsold merchandise and because the amount of tuture 

returns on such sales could not reasonably be estimated. 

67. Andersen and Andersen-Mexico also permitted Sunbeam to employ several 

improper accounting tricks with respect to its Mexican subsidiary. Sunbeam's Mexican 

subsidiary engaged in $900,000 i.n bill-and-hold transac..i:i.ons in 1997 that should not have been 

recognized as income until 1 998.  Jn addition, the subsidiary's inventory was overvalued by 

$2 million., and the financial statements for Sunbeam's Mexico operations failed to include a 

$3 million expense for the profit-sharing obligations of that business. 
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68.  Andersen and Andersen-Venezuela also permitted Sunbeam' s Venezuela subsidiary 

improperly to value its inventory of raw materials. Its books reflected purchMes of raw materials 

that were held at various suppliers. Andersen failed to confirm that the booked amounts 

represented.materjals that were actually in the possession of suppliers. Had it done so, it would 

have discovered that the materials did not exist. 

69. One of the most egregious accounting abu.c;es that Andersen permitted in 1 997 was 

to allow Sunbeam to record a profit on a sham sale of ilci warranty and spare parts business to its 

spare parts provider, BPI Printers, 1nc. Prior to I 997, EPT satisfied spare parts and warranty 

requests of Sunbeam customers on a foe basis. To raise additional revenue at year-end 1 997, 

however, Sunbeam entered into a sham "sale" of the warranty und spare parts inventories already 

in EPI's warehouse. As a result of the transaction, management fraudulently recognized miJJions 

of dollars of bogus sales end profits in 1997. 

70. The problem with the EPI transaction was that the transaction was not a sale at all, 

for at least three reasons. First, there was never a final agreement between Sunbeam and EPI. 

The closest the parties ever came to a meeting ofihe minds WClS the execution of a mere 

"agreement to agree." Second, by its terms, the proposed sale was to terminate on January 23, 

1 998, with no payment obligation on the part of EPI, absent a subsequent agreement between 

Sunbeam and EPI on the value of the inventory. In other words, the sale could be completely 

unwound just after year-end without EPI ever having paid a cent. Third, Sunbeam had agreed as 

part of the proposed sale to pay certain fees to EPI and to guarantee a 5-pcrcent profit lo EPI on 

the eventual resale of the inventory. 1n essence, even after the proposed sale, EPI remained a 

contractor compensated by Sunbeam on a fee basis for its services. In sum, the relationship 

between EPT and Sunbeam was not materially altered by the purported "sale." 
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7 1 .  As a result of these and other violations o f  accounting standards, in 1 997, Sunbeam 

reported $ 1 86 million in income, much of which was, according to the November 1 998 

restatement, improper under GAA..P. In all, the overstatements included over $90 million of 

improper net income, including approximately $ 1 0  million from a sham sale of inventory to a 

contractor, approximately $4.5 million from non-GAAP hill-and-hold sales, approximately 

$35 million in income derived from the use of non-GAAP reserves and accruals taken at year-

end 1 996, and approximately $6 million from improper revenue recognition. 

Sunbeam's Purchase of Coleman 

72. Toward the end of 1997, Sunbeam engaged MS & Co. to advise it with respect to 

the possible sale of its core businesses and/or the initiation of one or more major acquisitions. 

Ultimately, Coleman, Signature Brands, and First Alert were identified as three companies 

interested in being acquired by Sunbeam. 

73. On January 28, 1 998, Sunbeam announced its financial results for 1 997, reporting 

lot.al revenues of $ 1 . 1 68 billion, and total earnings from continuing operations of $ 1 89 million 

(or .$ 1 .41  per share). 

74. On February 3, 1 998, Harlow met with key officers of Sunbeam lo discuss the 

acquisition of Coleman and its financial impact on Sunbeam. By that time, as a result of 

reviewing Sunbeam's 1 997 financial statements in the course of its audit, Harlow and Andersen 

knew that Sunbeam's 1997 results were false. 

75. On February 20, 1998, Andersen agreed to act as a Sunbeam financial advisor and 

perform financial due diligence in co1mection with Sunbeam's acquisition of Coleman, First 

Alert, and Signature Brands, further compromising Andersen's duty as an auditor to maintain ils 
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independence from its client. Jn agreeing to undertake that assignment, Andersen became an 

active member of the team working to assist Sunbeam in its acquisitions. Harlow and other 

Andersen employees who worked on Sunbeam's audit also served as members of Sunbeam's due 

diligence team. 

76. On February 27, 1 998, Sunbeam's Board of Directors met in New York to discuss 

Sunbeam's possible purchase of Coleman. During the February 27, 1 998 meeting, MS & Co. 

provided Sunbeam's Board of Directors with a written "fairness" opinion regarding the fair 

acquisition price of Coleman. The opinion made cJear that, even in the context of issuing a 

fairness opinion on the Coleman acquisition price, MS & Co. had relied upon Andersen's 

representations regarding Sunbeam's financial health. The faimess opinion explicitly stated that 

MS & Co. had reviewed "certain publicly available financial statements and other infonnation" 

of Sunbeam. The opinion advised that MS & Co . had "asswned and relied upon without 

independent verification the accuracy and compl eteness of the information reviewed by us for 

the purposes of this opinion." 

77. The Sunbeam Board of Directors approved the Coleman acquisition. That same 

day, Coleman-Parent - the 82-percent shareholder of Coleman - agreed to sell Coleman to 

Sunbeam for a purchase price of $2.2 billion .. Sunbeam agreed to provide Coleman-Parent with 

$ 1 60 million jn cash, to assume $584 million in Coleman-related debt, and to provide Coleman-

Parent with 1 4,099, 749 shares of Sunbeam stock. Sunbeam also agreed to purchase Signature 

Brands and First Alert for approximately $300 million. 
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78. ln the firs( week of March 1 998, shortly after the agreement for Sunbeam ' s  

purchase o f  Coleman was signed, but before the transaction closed, Andersen rendered an 

unqualified audit opinion for Sunbeam's 1 997 financial statements. With Andersen's express 

consent, management included that opinion in Sunbeam's 1 997 Fonn 1 0-K filed with the SEC 

on March 6, 1998. 

79. Andersen was well aware of the potential for fraud in Sunbeam's 1 997 books, 

including the risk that S unbeam management would attempt to claim profits and revenue on 

transactions before the earnings process was compJeted. HarJow had specifically advised 

Andersen's foreign offices (including Andersen-Canada, Andersen-Hong Kong, Andersen-

Mexico, and Andersen-Venezuela), for example, that Dunlap had made promises to the public 

regarding earnings-per-share to be attained in 1997,  and that management had a vested interest in 

achieving the promised earnings levels because management's primary form of compensation 

was based on the company's stock price. Harlow had also noted the presence of the possibility 

of a third-party purchase of the company's stock or assets. 

80. In the course of its audit of Sunbeam's 1997 financial records, Andersen l earned 

that Harlow's concerns were well-founded. It discovered that Sunbeam had improperly 

accounted for certain bill-and-hold sales, had misused its reserves, and bad overvalued its 

inventories. Harlow discussed these problems with Sunbeam 's senior management and proposed 

that Sunbeam reverse these improper entries. 

8 1 .  For example, as p art  of Andersen's 1997 year-end audit, Harlow raised with 

Sunbeam's management the improper accounting treatment accorded to the EPI transaction. He 

proposed that S unbeam reverse the accounting entries reflecting the revenue recognition for that 
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rendered revenue recognition inconsistent with GAAP. Kersh and Gluck refused to reverse the 

transaction. Harlow caused Andersen to acquiesce in management's actions. As a result, 

SWlbeam's 1 997 audited :financial statements reflect almost $ 1 0  million of false profit on the 

sham EPI transaction. 

82. Harlow also raised with Kersh nnd Gluck Sunbeam's inappropriate use ofreserves 

and recorded the full $4.9 million of costs that Sunbeam had improperly offset against reserves 

on the list of proposed audit adjustments. Kersh and Gluck, however, refused to make the 

proposed adjustments. Harlow again failed to insist on honest, accurate accounting. Instead, he 

caused Andersen to acquiesce in Sunbeam 's refusal to reverse these improper reductions in 

current-period costs, although he knew or recklessly disreg-.u-ded facts indicating that this 

improper accounting would materially distort Sunbeam's reported results of operations. ln fact, 

this use of reserves increased 1 997 fourth-quarter income by almost 8 percent. 

83. Harlow also proposed adjustments to reverse $2.9 million related to Sunbeam's 

inventory ovcrvaluation by its Mexican subsidiary and $563,000 related to various miscclJaneous 

tenns. Kersh and Gluck refused to make appropriate adjustments, and Harlow again caused 

Andersc.11 to acquiesce in their refusal to reverse these errors - despite the fact that these items 

added over 5 .4 percent to Sunbeam's reported earnings for the fourth quarter and contributed to 

the larger misstatement of Sunbeam's reported results ofoperations stemming from the 

fraudulent conduct of Sunbeam's management. 

84. These improper accounting techniques raised clear red flags that should have - and 

must have - alerted Andersen to the need for greater scrutiny regarding all of Sunbeam's  

revenue recognition decisions. At a minimum, Andersen should have been on guard as  to al! of 
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the proposed audit adjustments that Harlow initially proposed but later rejected, and any 

previously recognized improper items that were ultimately dismissed as .. immaterial." 

85. Despite these clear red flags, Andersen once again gave Sunbeam a clean bill of 

'financial health, issuing an unqualified audit opinion regarding Sunbeam's 1 997 financial 

statements and authorized the inclusion ofits audit opinion in Sunbeam 's 1 997 Form 10-K filed 

with the SEC. A copy of the 1 997 Audit Opinion is exhibit HB" attached hereto. The Audit 

Opinion is signed by Andersen. Consistent with Andersen's internal procedures, the Audit 

Opinion was issued at the direction of Harlow and Pruitt. Denkhaus, as Audit Division Head and 

manager of Andersen's audit practice for the entire South Florida region. had undertaken 

responsibility for supervising the audit work pcrfonned in Anden;en's South Florida region and 

thus also bore responsibility for the issuance of this opinion. 

86. In this opinion. Andersen stated: 

We conducted our audits in accordance with generally accepted 
auditing standards. Those standards require that we plan and 
perform the audit to obtain reasonable assurance about whether the 
financial statements are free of material misstatement. An audit 
includes examining, on a test basis, evidence supporting the 
amounts and disc1osures in the financial statements. An audit also 
includes assessing the accounting principles used and significant 
estimates made by management, as well as evaluating the overall 
financial statement presentation. We believe that our audits 
provide a reasonable basis for our opinion. 

In our opinion, the financial statements . . .  , present fairly, in all 
material respects, the financial position of Sunbeam Corporation 
and subsidiaries as of December 29, 1 996 and December 28, 1 997, 
and the results of its openttions and its cash flows for each of the 
three fiscal years in the period ended December 28, 1 997 in 
confonn.lty with generally accepted accounting principles. 

87. In fact, Andersen's 1997 audit violated GAAS because, among other tlrings, 

Andersen had failed (J) to perform the audits with an attitude of professional skepticism as 
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required by SAS No. 53; (2) to reach a conclusion that there existed a significant risk of 

intentional distortion of financial statements by Sunbeam management, in violation of 

AU §§ 3 1 6. 1 0  and 3 1 6. 12; (3) to recognize that the accounting policies employed by Sunbeam 

were not acceptable in the circumstances, in violation of AU § 3 1 6. 1 9; ( 4) to obtain sufficient 

competent evidential matter through inspection, observation, inquiries, and confirmations to 

afford a rcasonab1e basis for its opinions regarding Sunbeam's financial statements, in violation 

of AU § 1 50.02; (.5) to exercise due professional care in the performance of the audit, in violation 

of AU § 1 50 .02; (6) to plan the work adequately to uncover the errors and irregularities in 

Sunbeam's accounting infonnation,. in violation of AU § 1 50.02; and (7) to obtain a sufficient 

understanding of Sunbeam's internal control structure to plan the audits and to determine the 

nature, timing, and extent of tests to be performed, in violation of AU § 150.02. 

88. In addition, in conducting the 1997 audit, Andersen (1) improperly relied on 

management representations rather than applying the auditing procedures necessary to afford a 

reasonable basis for an opinion on Sunbeam's financial statements, in violation of SAS No. 19 

(AU § 333.02); (2) failed to recognize that misstatements resulting from misapplication of 

GAAP, departures from fact and omissions of necessary information, in aggregate, caused 

Sunbeam's financial statements to be materially misstated, in violation of SAS No. 47 

(AU § 312.04); (3) failed to issue a qualified or adverse opinion, in violation of SAS No. 47 

(AU § 312.3 1); (4) improperly concluded that the accounting principles applied by Sunbeam 

were appropriate in the circumstances and that Sun.beam's financial statements were informative 

of matters that could affect their use, understanding and interpretation, in violation of SAS 

No. 69 (AU § 4l 1 .04(b) and (c)); and (5) failed to report that a change in the application of 

accounting principles in Sunbeam's 1 997 financial staternc:mt� had materially affected their 
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comparability with the financial statements for prior periods, especially 1 996, due to a different 

treatment of sales and reserves in those periods, in violation of SAS Nos. 1 and 43 (AU 

§ 420.02). 

89. Harlow, Pruitt, and Denkhaus knew of or recklessly disregarded numerous red flags 

that should have caused them to withhold Andersen's unqualified certification of Sunbeam's 

1 997 :financial statements. However, Harlow, Pruitt, and Denkhaus did nothing to stop 

Andersen's unqualified 1 997 audit opinion from being included in Sunbeam's Form 1 0-K filing 

with the SEC, despite the fact that they knew or were reckless in not knowing that the financial 

statements that Andersen had certified were materially misleading. Had ow, Pruitt, and 

Denkhaus also knew that the false financial statements that they had caused Andersen to issue 

would be incorporated into Sunbeam's consolidated financial statements and that MSSF, as a 

lender, and MS & Co., as an underwriter, would rely on these financ..·ial statements. 

90. The Foreign Andersen Branches also knew of or recklessly disregarded the fact that 

the financial statements of Sunbeam's foreign subsidiaries, which they had reviewed and audited, 

were not prepared in accordance with GAAP or reviewed in accordance with GAAS . The 

Foreign Andersen Branches nevertheless certified that their audit work complled with GAAP and 

GAAS. Each of the Foreign Andersen Branches also knew that the false financial statements 

that they had audited would be incorporated into Sunbeam 's consolidated :financial statements 

and that lenders, such as MSSF, and underwriters, such as MS & Co., would rely on these 

financial statements. 

9 1 .  In all, the 1 997 financial statements audited by Andersen reported operating income 

of$J 86 million - an overstatement of at least 50 percent. Like its 1 996 unqualified audit 

opinion, Andersen's 1 997 opinion was false in two material respects. First, the financial 
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statements Andersen audited did not "fairly" present Sunbeam's financial position in confonnity 

with GAAP, as it represented. Second, Andersen had not, as it claimed, conducted its audit in 

accordance with GAAS. 

Reliance by Plaintiffs on Andersen's 
Unqualified Audit Opinions 

92. After it agreed to acquire Coleman, First Alert, and Signature Brands, Sllllbeam 

needed to raise approximately $2.3 billion to refinance existing debt and to fund these 

acquisitions. To accomplish these financing objectives, Sunbeam's management elected to issue 

$500 million. in subordinated convertible notes (an amount later increased to $750 million) (the 

"Convertible Note Offering") and to enter into a new $2 biJlion senior L"l'edit agreement (later 

reduced to $ 1 .7 billion) with secured lenders (the "Bank Facility"). MS & Co. served as the lead 

underwriter for the Convertible Note Offering. MSSF served as the Syndication Agent for the 

Bank Facility and coordinated the Bank Facility with First Union and Bank of America, 

Sunbeam's other secured lenders. 

93. .Andersen, Harlow, Pruitt, and Denkhaus knew of these proposed financing 

arr.ingements. Specifically, they knew that the Coleman and other acquisitions would not close 

unless Sunbeam secured the :financing necessary to cover the acquisition prices. They knew that 

MS & Co. would underwrite a notes offering that Sunbeam would use to finance the transaction. 

Moreover, they knew that MSSF was a principal participant in the Bank Facility, and thut MSSF 

would be relying on the representations Andersen made regarding Sunbeam's financial 

condition. 

94. Tn addition, Andersen, Harlow. Pruitt, and Denkhaus knew that documents issued in 

connection with the Convertible Note Offering clearly stated that "[Sunbeam] is currently 
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negotiating the terms of the New Credit Facility with a group of banks which [Sunbeam] expects 

will provide for borrowings by [Sunbeam] or one or more of its subsidiaries in the aggregate 

principal amount of $2.0 billion. The New Credit Facility is being arranged by an affiliate of 

[Morgan Stanley]." Andersen, Harlow, Pruitt, and Denkhaus knew that the affiliate referred to 

in this document was MS SF. 

95. In addition to their knowledge of MS & Co .'s  and MSSF's roles in Sunbeam's 

acquisitions, Andersen, Harlow, Pruitt, and Denkhaus had many reasons to know that MS & Co. 

and MSSF would rely on Sunbeam's audited financial statements. To begin with, Andersen, 

Harlow, Pruitt, and Denkhaus, in their substantial experience working on multi-billion dollar 

mergers and acquisitions, understood that Sunbeam's lenders and underwriters would rely on an 

auditor's certification of Sunbeam's fill!IDcial condition. As would any lender engaged in a deal 

of this scale) MSSF looked to the financial statements provjded by Sunbeam and audited by 

Andtlrsen to evaluate annual cash flow and to assess Sunbeam's ability> following the 

acquisition, to promptly and comfortably pay interest and, ultimately, pay back the loan. Indeed, 

reasonable and professional lenders such as MSSF, Bank of America, and First Union would not 

have loaned over $ l billion dollars to any person or entity without strong assurance that their 

money would be returned. 1\nderscn, Harlow, Pruitt, and Denkhaus knew that MS & Co., the 

underwriter of the Convertible Note Offering, would similarly refuse to underwrite a $750 

million offering without strong assurance that Sunbeam's financial condition was sound. 

96. Not only were Andersen, Harlow, Pruitt, and Denkhaus aware that any prudent 

business in MS & Co. 's or MSSF's position would rely on Andersen 's financial statements, but 

they also knew that MS & Co. and MSSF were specifically relying on Andersen's certifications. 

In a letter dated March l J. ,  1 998, MS & Co. wrote a letter to Andersen - to the attention of 
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Barlow - notifying Andersen that MS & Co. would b e  "reviewing certain information relating 

to Sunbeam that will be included in the Offering Memorandum." MS & Co. requested that 

Andersen deliver to it a "'comfort' letter concerning the financial statements" of Sunbeam. 

97. In response to this request, Andersen expressly represented to MS & Co. that 

Sunbeam's financial statements were truthful and that Andersen's unqualified audit opinions 

were reliable. On March 1 9, 1 998, Andersen sent MS & Co. a ''comfort" letter stating that, in 

Andersen's opinion, "the consolidated financial statements [for 1996 and 1 997] audited by 

[Andersen] and included in the Offering Memorandum comply as to form in all material respects 

with the applicable accounting requirements of the [Securities Act of 1933] and the related 

published rules and regulations." Andersen knew that MS & Co. would re1y on the comfort 

letters in deciding to underwrite the Convertible Note Offering. Andersen also knew that 

Sunbeam's acquisitions were contingent on Sunbeam's oblaining the necessary financing for the 

trnnsactions, including the underwriting of the convertible notes. Andersen knew that, absent its 

representations, MS & Co. would not have underwritten the notes, and therefore the financing, 

including MSSF's loan to Sunbeam, would not have gone forward. A copy of the March 1 9, 

l998 l etter is exhibi t "C" attached hereto. 

98. Harlow and Pruitt authorized the fasuance of the March 1 9, 1 998 comfort letter, 

which was :dgned by .l\.ndersen. Upon infonnation and belief, Denkhau::; knew of this letter and 

did nothing to stop its issuance. 

99. In a follow-up letter to MS & Co. dated March 25, 1 998, Andersen reaffirmed its 

previous representation, stating that it "reaffirm[ ed] as of the date hereof (and as though made on 

the date hereoO all statements made in that letter." Again, Andersen knew that MS & Co. would 

rely on the comfort letters in deciding to underwrite the Convertible Note Offering and that, 
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Sunbeam, through a wholly owned subsidiary, acquired approximately 81 percent o f  the then-

outstanding shares of Coleman common stock. These shares were acquired by Sunbeam in 

exchange for 14,099,749 shares of Sunb eam' s common stock and approximately $ 1 60,000,000 

in cash. In addition , Sunbeam assumed or repaid approximately $ 1 ,01 6,000,000 in debt 

belonging to . Coleman and Coleman-Parent. Included in the repaid debt portion of the 

transaction was an immediate cash payment by Sunbeam to Coleman-Parent of $590 million. 

1 09 .  MSSF and Sunbeam closed the Bank Facility on March 3 1 ,  1 998. Tn accordance 

with the tcnns of the Bank Facility, MSSF - unaware of the falsity of Sunbeam 's financial 

statements and Andersen's audit reports and in justifiable reliance on Andersen's representations 

-- loaned S unbeam $680 million in immediately available funds to be used for the acquisitions. 

First Union, which served as the Administrative Agent for the Bank Facility, Joane.cl. Sunbeam an 

additional $5 1 0  million. Bank of America, which served as the Documentation Agent for the 

Bank Facility, loaned Sunbeam an additional $5 1 0  million. 

1 1 0. As Andersen, Harlow, Pruitt, and Denkhaus knew, MS & Co. had relied on 

Sunbeam's 1 996 and 1 997 financial statements in deciding to underwrite the Convertible Note 

O:tfering. Andersen, Harlow, Pruitt, and Deokhaus further knew that MSSF had relied on 

Sunbeam's 1 996 and 1 997 financial statements in deciding to loan Sunbeam $680 million. 

Moreover, they knew that the Sunbeam-MSSF credit agreement provided that a condition 

precedent to MSSF' s obligations under the agreement was the absence of any event, change, or 

development that would have a material adverse effect on I.he business, results of operation, or 

financial condition of Sunbeam. Andersen knew that an additional condition precedent to 
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Sunbeam's SEC filings, including Andersen's 1996 and 1 997 audit reports in the Fann 1 0-Ks. 

1 1 1 . But for Andersen's fraud and its failure to issue qualified or adverse reports 

exposing the falsity of Sunbeam's financial statemcnLc;, MS & Co. and MSSF would have had 

notice of an adverse material change affecting Sunbeam before funding, and of a material 

misstatement in Sunbeam's SEC filings. Not only would MS & Co. never have agreed to 

underwrite the Convertible Note Offering, but MSSF's obligation to loan Sunbeam $680 million 

also would have been discharged by the failure of conditions precedent to it<; obligations under 

the credit agreement. Andersen's fraud directly caused the extensive losses that Plaintiffs 

suffered. 

1 1 2. Andersen' s  fraud was knowingly caused by Harlow, Pruitt, and Denkhaus. Harlow, 

us engagement partner, and Pruitt, as concmTing partner, had direct responsibility for directing, 

managing, and approving of the work that was done on the Sunbeam audits. They caused 

Andersen to represent to MS & Co. and MSSF that Sunbeam's :financial statements were 

rciiable. Denkhaus, who was a senior partner of Andersen and a member of Andersen-

Worldwide, as well as the Auc.Iit Division Head and manager of Andersen's audit practice for the 

entire S outh Florida region, had undertaken responsibility for supervising and monitoring the 

work that was performed at Harlow's and Pruitt's direction. Harlow, Pruitt, and Denkhaus each 

knew of or recklessly disregarded the accounting violations contained in Sunbeam's  1 996 and 

1 997 financial statements. They each also knew that the financial statements that they had 

caused Andersen to certify would be relied upon by MS & Co. in deciding to underwrite the 

Convertible Note Offe1ing and by MSSF in deciding to loan Sunbeam hundreds of  millions of 

dollars. 
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1 1 3 .  This fraud was also knowingly perpetrated by the Foreign Andersen Branches. 

Each of the Foreign Andersen Branches reviewed and audited financial statements prepared for 

Sunbeam's foreign subsidiaries for 1 997, all of which contained significant accounting 

violations. Each of the Foreign Andersen Branches knew of or recklessly disregarded the fact 

that the financial statements that they had reviewed and audited were not prepared in accordance 

with GA.AP or reviewed in accordance with GAAS, but nevertheless certified that their audit 

work complied with these standards. Each of the Foreign Andersen Branches also knew that the 

financial statements that they had audited would be incorporated into Sunbeam's consolidated 

financial statements and that lenders, such as MSSF, and underwriters, such as MS & Co., would 

rely on these financial statemenLc;. 

1 14. The fraud was also knowingly perpetrated by Andersen-Worldwide through the 

actions of its members, including Harlow, Pruitt, and Denkhaus, and its member firms, including 

Andersen and the Foreign Andersen Branches. 

Andersen's Improper Accounting and Misrepresentations Are Revealed 

1 15. ln an April 3, 1 998 conference call with securities analysts, Sunbeam revealed that 

sales for the :first quarter of 1 998 were 5 percent below reported sales for the same period of the 

prior year. 

1 1 6. On April 22, 1 998, a class of Sunbeam shareholders sued Sunbeam and its senior 

officers in the United States District Court for the Southern District of Florida, alleging that the 

company had violated the securities laws by issuing materially false and misleading statements 

regarding Sunbeam's financial condition. Andersen was subsequently added as a defendant in 

that lawsuit. 
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1 1 7. On June 8 ,  1998, an article was published in Barron's  that raised serious questions 

regarding Sunbeam's apparent success under Dunlap, suggesting that it was the result of 

"accounting gimmickry." On June 1 5, 1 998, Sunbeam's Board announced that it had removed 

Dunlap as Chainnan and CEO. On June 1 7, 1 998, Sunbeam received a Jetter from the SEC 

informing i t  that the SEC had initiated an investigation into the company. 

1 J 8. Andersen continued to stand behind il.s fraudulent audit opinions. On June 1 5, 

1 998, Andersen allowed Sunbeam's B oard of Directors to assert that Andersen had "assured the 

Board that Sunbeam's  audited financial statements [were] accurate in all material respects." 

Andersen made this statement knowing that it was false. Harlow, Pruitt, and Denkhaus likewise 

knew the statement was false, but caused Andersen to make this statement. It was not until 

June 25, l 998 - when Andersen withheld its consent for use of its 1 997 audit opinion in a 

registration statement that was to have been filed with the SEC - that Andersen gave any hint 

that its unqualified audit opinions were unreliable. 

1 19. On June 30, 1 998, Sunbeam announced that the Audit Committee of its Board of 

Directors would conduct an inquiry into the accuracy of its 1 997 financial statements. The Audit 

Committee subsequently retained Dcloittc & Touche LLP to assist in the review, in addition to 

Andersen. Sunbeam stated that "pending the completion of the review, its 1 997 financial 

statements and the report of Arthur Andersen LLP should not be relied upon." Sunbeam added 

that the review "could result in a restatement of the 1997 financial statements and the first 

quarter 1 998 Form 1 0-Q." 

1 20. On August 6, 1 998, Sunbeam announced that its Audit Committee had determined 

that Sunbeam would be required to restate its audited financial statements for 1 997 and possibly 

for I 996, as well as its unaudited financial statements for the first quarter of 1 998. On 
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1 2 1 .  Holders of the convenible notes sued Sunbeam on October 30, 1 998, and Andersen 

wa<> later named as a defendant in that suit. 

122. On N ovcmber 1 2, 1 998, Sunbeam released its restated 1 996 and 1 997 financial 

results, again audited by Andersen. The restated 1 996 financial statements reported operating 

losses for 1 996 that were approximately $40 million less than originally reported, losses from 

continuing operations that were approximately $26 million less than previously reported and net 

losses that were approximately $20 million less than previously reported. 

1 23. l'or 1 997, the restated financial statements reported operating earnings that were 

approximately $95 million less than originally reported, earnings from continuing operations that 

were approximately $70 million less than previously reported and net earnings that were 

approximately $70 million less than previously reported . The new operating income figure for 

1 997 was approximately half the amount that Andersen had previously certified. 

Sunbeam Declares Bankruptcy 

124 . . On February 6, 200 1 ,  as a direct result of the deceit that Andersen had committed, 

with the knowledge and assistance of the other Defendants named in this Complaint, Sunbeam 

and several of its subsidiaries were forced to seek relief under Chapter 1 1  of the Bankruptcy 

Code in the United States Bankruptcy Court for the S outhern District of New York. As part of 

the bankruptcy court-approved reorganization plan, MSSF's $680 million loan to Sunbeam wus 

discharged in fuH, and MSSF received Sunbeam stock valued at a fraction of the original loan. 

In addition, as a result  of Andersen's actions, the convertible notes issued by Sunbeam and held 
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by MS & Co. had been rendered substantially less valuable. The shareholders of Sunbeam saw 

the value of their stock decline by over $5 billion from its peak in early March 1 998 to 

February 5, 2001 . 

Subsequent Censure of Andersen's Conduct 

125. Both courts and regulators have scrutinized Andersen 's facilitation of SW1beam' s 

fraud. In their judgments against the firm and Harlow, they have denounced Andersen's 

conduct. 

126. In December 1 999, for example, the United States District Court for the Southern 

District of Florida, which presided over the Sunbeam shareholders' class action securities fraud 

lawsuit, refused to dismiss any claims against Andersen. The court found that the plaintiff class 

had, by alleging the material misstatements made by Andersen in its unqualified audit opinions, 

describing the violations ofGAAP and GAAS that had occurred, and setting forth why the 

statements in the audit opin1ons were false and misleading, p1ed fraud against Andersen with 

sufficient particularity to satisfy Federal Rule of Civil Procedure 9(b r s  pleading requirements. 

See Jn re Sunbeam Sec. Litig. , 89 F. Supp. 2d 1 326, 1344 n. 1 1 (S.D. Fla. 1 999). 

1 27. The In re Sunbeam court also rej e;:cted Andersen' s  argument that the plaintiffs had 

merely alleged that Andersen violated GAAP and GAAS and had not set forth fat.is sufficient to 

show that it acted with knowing fraudulent intent or recklessness. The court ruled that 

Andersen's argumenlc; "fail[ed] to appreciate the breadth" of the plaintiffs' allegations, which 

described much more than "irmocent auditing and accounting slip-ups.,, in re Sunbeam Sec. 

Litig. , 89 F. Supp. 2d at 1 344. The court concluded (id. al 1 344-45) that the following facts 

eslablished that Andersen had acted with requisite scientcr: 
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Andersen violated a GAAS requirement that it have a sufficient understanding of 
Sunbeam's internal control structure; 

Andersen failed to adhere to GAAS by not identifying numerous fraud risk factors 
suggesting that there was a significant risk that Sunbeam had fraudulently 
misstated its financials; 

Andersen was alerted by Sunbeam employees to material misstatements in 
Sunbeam's financial statements; 

Andersen failed to stop Sunbeam from recognizing, in violation of GAAP, 
revenues from guaranteed sales and consignment transactions, with the result that 
its sales were substantially overstated; 

Andersen ignored a June 8, 1 998, Barron's article that accused Sunbeam of 
accounting improprieties, continued to stand behind its audit opinions, and did not 
given any hint that its unqualified audit opinions were unreliable until June 25, 
1 998, when it withheld consent to the use ofits audit opinion in an SEC 
registration statement; and 

The sheer magnitude of the restatements of Sunbeam's financial statements 
indicated that Andersen was at least severely reckless not to know that its 
unqualified audit opinions were misleading. 

128. The United States District Court for the Southern District of Florida concluded that 

these facts were sufficient to "demonstrate that Arthur Andersen acted with severe recklessness 

in issuing its misleading Unqualified Audit Opinion," and therefore supported a valid federal 

securities Jaw fraud claim. Jn re Sunbeam Sec. Litig., 89 F. Supp. 2d at 1 344. Andersen 

subsequently settled this lawsuit in 2001 for $ 1 1 0  million. 

129. On May 1 5. 200 1 , the SEC filed a civil action in the United States District Court for 

the Southern District of Florida against five former Sunbeam officers and Harlow, Andersen's 

engagement partner. The SEC alleged that Harlow, by causing Andersen to issue materially 

incorrect audit opinions, had engaged in fraud in violation of the federal securities laws. 

1 30. Jn January 2003, Harlow consented to an injunction and agreed not to contest the 

SEC's charges against him. In the SEC's consent order, it made numerous factual findings 
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regarding Harlow's improper conduct. It concluded that Harlow had proposed, on many 

occasions, adjustments to rectify Sunbeam's false financial statements. After management 
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refused to make these adjustments, Harlow improperly acceded to that decision. In re Phillip E. 

Harlow, Rel. No. 34-47261 ,  2003 WL 1 698 1 8, at *l -*3 (SEC Rel. Jan. 27, 2003). 

1 3 1 .  The SE C's assessment of Harlow's conduct was damning. Among many other 

things, it concluded that Harlow ( I )  "failed to exercise professional skepticism when pcrfonning 

audit procedures and gathering and analyzing audit evidence," (2) "accepted uncorroborated 

representations of Sunbeam's management in lieu of performing appropriate audi t  procedures," 

(3) "failed to exercise due professional care in performing the audit and preparing the audit 

report," (4) "failed to perform sufficient audit procedures to determine whether the financial 

statemenl<: were in conformity with GAAP," even after he had "identified a number of audit risks 

and accounting issues associated with the Sunbeam engagement," and (5) "failed to obtain 

sufficient cotnpetent evidential matters through inspection, observation, inquiries, and 

confirmation to afford a reasonable basis for an audit opinion." id. at •4. Based on these factual 

fmdings, the Commission concluded that the 1 996 and 1997 financial statements that Harlow had 

audited were not in conformity with GAAP, and the audit was not performed in accordance with 

GAAS. Id. (citing AU § § 4 1 0, 4 1 1 , 508.07). 

1 32. Other pai1icipants in the Coleman acquisition have also sued Andersen for 1ts 

fraudulent conduct. On June 8, 2001 , Coleman-Parent sued Andersen and Harlow for fraudulent 

misrepresentation, fraudulent inducement to contract (conspiracy and concerted action), and 

negligent misrepresentation. See Coleman (Parent) Holdings, Inc. v. Arthur Andersen LLP, 

No. 502001 CA006062XXOCAN (Fla. 1 51h Cir. Ct., filed June 8, 2001) .  That case was assigned 

to Judge Stephen A. Ral'P·  Andersen and Harlow moved to dii,miss. However, after an 
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October 29, 200 1 ,  hearing on their motion, Andersen and Harlow answered Coleman-Parent's 

complaint. On March 1 5, 2002, the complaint in this matter was amended to add .Andersen-

Worldwide, Andersen-Canada, Andersen-Hong Kong, Andersen-Mexico, Andersen� Venezuela, 

and Andersen's United Kingdom branch as defendants. See Amended Complaint, CPH v. 

Andersen (filed Mar. 15, 2002). The Court denied Anderscn-Worldwide's Motion To Dismiss 

on June 19, 2002, and the matter was voluntarily dismissed on January 28, 2003 , after the parties 

had settled for an undisclosed amount. 

Tolling Agreements 

133.  On March 8, 200 1 ,  Morgan Stanley, MSSF, and all of"their respective successors, 

predecessors, subsidiaries, affiliates, and assigns" executed the first of a series of tolling 

agreements with the Defendants. Additional tolling agreements were executed on April 4, 200 1 ,  

April 1 9, 200 1 ,  April 24, 200 1 , Ap1il 23, 2002, October 1 6, 2002, April 1 0, 2003, and 

October 21 , 2003 . Copies of these Tolling Agreements are exhibits "E'' through "L" attached 

hereto. 

1 34. These agreements were signed by Andersen. The individuals that signed the 

agreements on behalf of Andersen represented I.hat they had the "authority to bind and act on 

behalf of' Andersen and all ofits "successors, predecessors, subsidiaries, affiliates, assigns, 

partners, employees, agents, officers, or directors." 

135 .  Taken together, these agreements show that, in consideration for forbearance from 

commencing an action against the Defendants, Andersen agreed to toll from March 8, 200 1 ,  to 

March l ,  2004, the statute oflimitations on all Morgan Stanley entities' claims against Andersen, 

ib partners and agents (including Harlow, Pruitt, and Denkhaus), and its affiliates (including 
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Andersen-Worldwide and the Foreign Andersen Branches) that arose out of Andersen' s audits of 

Sunbeam's financial statements. 

COUNT I 

Fraudulent Misrepresentation 

1 3  6. Paragraphs I through 1 3  5 are repeated and realleged as if set forth herein. 

1 37. Andersen consented to the publication of its audit reports to the public and business 

world by pennitting Sunbeam to include them in Sunbeam's SEC filings. Given that publication, 

Andersen knew and intended that the public - including MS & Co. and MSSF - would rely on 

Andersen's representations. 

138. Andersen knew of Sunbeam's proposed :financing arrangements and of MS & Co.'s 

and MSSF's roles in Sunbeam's acquisitions. Andersen also knew that MS & Co. and MSSF 

would rely and had relied upon Andersen's 1996 and 1 997 unqualified audit opinions for the 

particular purpose of determining whether to underwrite the Convertible Note Offering and to 

provide Sunbeam with a loan for $680 million. 

1 39. Andersen itself invited MS & Co to rely on its unqualified audit opinions; expressly 

representing to MS & Co. , in letters dated March 1 9, 1 998, and March 25, 1 998, that Sunbeam 's 

financial statements were truthful and that Andersen's unqualified audit opinions were reliable. 

Andersen knew that, absent its representations, MS & Co. would not have underwritten the 

notes, and therefore the financing, including MSSF' s loan to Sw1beam, wou ld not have gone 

forward. In addition, Andersen' s  and Andcrscn-Worldwide's members, partners, and 

employees, including Harlow, participated in meetings and telephone calls in which Lhey 

represented to MS & Co. and MSSF that Sunbeam's audited financial statements were accurate. 
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1 40. And ersen knew that Sunbeam's financial statements were replete with accounting 

irregularities and that the information in Sunbeam's 1 996 and l 997 financial statements and in 

Andersen's 1 996 and 1 997 unqualified audit opinions was materially false and misleading. 

1 4 1 . Although Andersen knew that MS & Co. and MSSF would rely and had relied on 

its false statements, it did not inform MS & Co. or MSSF that the unqualified audit opinions it 

had provided were materially false or that Sunbeam's financial statements contained nwncrous 

misstatements of material facts. 

1 42. Andersen made its materially false rcpre�entations regarding its unqualified audit 

opinions and the accuracy of Sunbeam's financial statements with the intent to deceive Plaintiffs.  

143. Andersen knew that the false information that had been provided to  Plaintiffs would 

be critical to PlaintifiS' decisions to participate in the financing of Sunbeam's acquisitions. But 

for Andersen's fraudulent representations, MS & Co. would not have underwritten the 

Convertible Note Offering, nor would MSSF have loaned Sunbeam $680 million. 

1 44. Andersen's fraud was knowingly caused by Harlow, Pruitt, and Denk:haus. Harlow, 

as engagement partner, and Pruitt, as concurring partner had direct responsibility for directing, 

managing, w:1d approving of the work that was done on the Sunbeam audits. Denk:haus, who was 

a senior partner of Andersen and a member of Andersen-Worldwide, as weJl as the Audit 

Division Head and manager of Andersen's audit practice for the entire South Florida region, had 

undertaken responsibility for supervising and monitoring the work perfonned at Harlow's and 

Pruitt's direction. Harlow, Pruitt, and Denkhnus each knew of or recklessly disregarded the 

accounting violations contained in Sunbeam's 1 996 and 1 997 financial statements. They each 

also knew that the financial statements that they had caused 1\ndersen to certify would be relied 
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upon b y  M S  & Co. in deciding to i.rndenvritc the Convertible Note Offering and b y  MSSF i n  

deciding to loan Sunbeam hundreds o f  millions o f  dollars. 

145.  This fraud was also knowingly perpetrated by the Foreign Andersen Branches. 

Each of the Foreign Andersen Branches reviewed and audited financial statements prepared for 

Sunbeam's foreign subsidiaries for 1 997, all of which contained significant accounting 

violations. Each of the Foreign Andersen Branches knew or recklcssly disregarded the fact that 

the financial statements that they had reviewed and audited were not prepared in accordance with 

GAAP or reviewed in accordance with GAAS, but nevertheless certified their audit work as in 

compliance with these standards. Each of the Foreign Andersen Branches also knew that the 

financial statements that they had audited would be incorporated into Sunbeam's consolidated 

financial statements and that lenders. such as MSSF, and underwriters, such as MS & Co., would 

rely on these financial statements. 

146.  The fraud was also knowingly perpetrated by Andersen-Worldwide through the 

actions ofits members, including Harlow, Pruitt, and Denkhaus, and its member firms, including 

Andersen and the Foreign Andersen Branches. 

1 47. As a direct result of this fraud, MS & Co., MSSF, and Morgan Stanley have 

collectively suffered hundreds of millions of dollars in damages. 

COUNT II 

(Conspiracy to Defraud) 

148. Paragraphs 1 through 1 3 5  are repeated and rcalleged as if set forth herein. 

1 49. Andersen, Andersen-Worldwide, the Foreign .Andersen Branches, Harlow, Pruitt, 

and Denkhaus acted in concert and wrongfully conspired with Dunlap, Kersh, Gluck, and other 
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senior Sunbeam executives to create the appearance that Sunbeam was performing at a high 

level. The purpose of this conspiracy was artificially to inflate the stock price of Sunbeam and 

thereby to induce MS & Co. to Wlderwrite the Convertible Note Offering and MSSF into loaning 

Sunbeam $680 million to finance Sunbeam's acquisition of Coleman, First Alert, and Signature 

Brands. Andersen. Andersen-Worldwide, the Foreign Andersen Branches, Harlow, Pruitt, and 

Denkhaus agreed to become part of the conspiracy to defraud Plaintiffs and committed overt acts 

in furtherance of this fraudulent scheme. 

1 50. In furtherance of the conspiracy, Dunlap, Kersh, Gluck, and the other Sunbeam 

executi vcs agreed to misstate Sunbeam's true financial condition by millions of dollars in order 

to create the iJlusion that Sunbeam bad undergone a radical financial turnaround. Pursuant to 

this scheme, DWJlap, Kersh, Gluck, and other Sunbeam executives caused Sunbeam, in 1 996, to 

overstate its· operating losses by at least $40 million, thereby establishing an overly bleak 

financial backdrop against which the company's performance in 1 997 would be measmed. In 

1 997, by contrast, Dunlap, Kersh, Gluck, and the other Sunbeam executives caused Sunbeam 

dramatically to overstate ilc; earnings. 

1 5 1 . 1n late 1 997 to earJy 1 998, in furthernnce of the conspimcy, Dunlap, Kersh, Gluck, 

and the other Sunbeam cxecuti ves decided to acquire Coleman, First Alert, and Signature 

Brands. They communicated this decision to Andersen and Harlow. Thereafter, Andersen, 

Andersen-Worldwide, the Foreign Andersen Branches, Harlow, Pruitt, and Dcnkhaus agreed to 

become part of the conspiracy to defraud Plaintiffs. 

1 52. In March 1 998, j n fu1therancc of the conspiracy, Andersen and Andersen-

Worldwide, through their partner.;;/members Harlow, Pruitt, and Denkhaus, committed overt acts 

in furtherance oftbe conspiracy, including, but not limited to, issuing Andersen's false and 
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misleading 1 997 unqualified audit opinion with respect to Sunbeam's 1 997 financial statements 

and consenting to its publication to the SEC as part of Sunbeam' s  Form 1 0-K filing on March 6, 

1 998. 

1 5 3 . The members of the conspiracy all knew or recklessly disregarded the fact that 

Sunbeam's 1 996 and 1 997 financial statements and Andersen's audit opinions concerning those 

:financial statements contained false statements of material facL All of the co-conspirators that 

the representations regardlng Sunbeam's 1 996 and 1 997 financial statement<; were false when 

made and/or made these representations with reek.Jess disregard as to their truth. 

1 54. In furtherance of the conspiracy, ruid to induce MS & Co. into underwriting the 

Convertible Note Offering and MSSF into loaning Sunbeam $680 million, Andersen and 

Sunbeam represented to MS & Co. and MSSF that Sunbeam's audited financial statemenU; and 

Andersen's audit opinions were accurate and not misleading. The co·conspirators invited MS & 

Co. and MSSF to rely on Andersen's unqualified audit opinions. In furtherance:: oft.he 

eonspiracy, Andersen expressly represented to MS & Co., in letters dated March 1 9, 1 998, and 

March 25, 1998, that Sunbeam's financial statements were truthful and that Andersen's 

unqualified audit opinions were reliable. 

1 55. In furtherance of the conspiracy, Andersen, Harlow, other Andersen-Worldwide 

members and employees, and Sunbeam employees participated in meetings and telephone calls 

in which they represented to employees of MS & Co. and MSSF that Sunbeam's audited 

financial statements were accurate. 

1 56. In furtherance of the conspiracy, Sunbeam's s enior management caused Stmbeam 

expressly to represent, in loan negotiations with MSSF, that Andersen's audit opinions were 

accurate:. They caused Sunbeam to warrant, in the Sunbeam-MSSF credit agreement, that it had 
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provided MSSF with accurate infonnation regarding its consolidated statements of operations, 

stockholders' equity and cash flows, as well as its consolidated balance sheets. They caused 

Sunbeam to include its 1 996 and 1 997 audited financial statements in its March 1 9, 1 998, 

offering memorandum and to represent to MS & Co. that its audited financial statemenL5 were 

reliable. As part of the Coleman merger agreement executed on February 27, 1 998, they caused 

Sunbeam to represent and warrant that all of Sunbeam's filings with the SEC, which included the 

1 996 financial statements audited by Andersen, were accurate, not misleading, and prepared in 

accordance with GAAP, and that they would continue to be accurate and not misleading as of the 

transaction's closing date. Andersen and the other Defendants named in this Complaint had full 

knowledge and approved of these false representations. 

157. In reasonable and justifiable reliance on the co-conspirators ' representations that 

Sunbeam's :financial statements and Andersen's audit reports were accurate and truthful, MS & 

Co. agreed to underwrite the Convertible Note Offering, and MSSF agreed to loan Sunbeam 

$680 mHlion to finance Sunbeam's acquisition of Coleman. But for the co-conspirators' 

fraudulent representations, MS & Co. would not have underwritten the Convertible Note 

Offering, nor would MSSF have loaned Sunbeam $680 million. 

158. Harlow, Pruitt, and Denkhaus had full knowledge of and participated in th.is 

conspiracy. Harlow, as engagement partner, and Pruitt. as concwTing partner, had direct 

responsibility for directing, managing, and approving of the work that was done on the Sunbeam 

audits. Denkhaus, who was a senior partner of Andersen and a member of Andersen-Worldwide, 

as well as the A udit Division Head and manager of Andersen's audit practice for !he entire South 

Flori.da region, had undertaken responsibility for supervising and monitoring the work performed 

at Harlow's and Pruitt's direction. Harlow, Pruitt, and Denkhaus each knew of or recklessly 
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statements. TI1ey each also knew that the financial statements that they had caused Andersen to 

certify would be relied upon by MS & Co. in deciding to underwrite the Convertible Note 

Offering and by MSSF in deciding to loan Sunbeam hundreds of millions of dollars. 

1 59. 111e Foreign Andersen Branches also knowingly participated in this scheme. Each 

of the Foreign Andersen Branches reviewed and audited financial statements prepared for 

Sunbeam's foreign subsidiaries for 1 997, all of which contained significant accounting 

violations. Each of the Foreign Andersen Branches knew or recklessly disregarded the fact that 

the financial statements that they had reviewed and audited were not prepared in accordance with 

GAAP or reviewed in accordance with GAAS, but nevertheless certified their audit work as in 

compliance with these standards. Each of the Foreign Andersen Branches also knew that the 

financial statements that they had audited would be incorporated into Sunbeam ' s consolidated 

financial statements and that lenders, such as MSSF, and underwriters, such as MS & Co., would 

rely on these financial statements. 

1 60. Andersen-Worldwide also participated in this conspiracy through the actions of its 

members, including Harlow, Pruitt, and Denkhaus, and itc; member finns, including Andersen 

and the Foreign Andersen Branches. 

1 6 1 .  As a direct result of this conspiracy of fraudulent inducement., Plaintiffs have 

collectively suffered hundreds of millions of dollars in damages. 

COUNT ID 

Aiding and Abetting l�'raud 

1 62. Paragraphs I through 1 3  5 arc repeated and alleged as if set forth herein. 
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1 63 .  To induce MSSF into loaning Sunbeam $680 million to finance its acquisition of 

Coleman, First Alert, and S1gnaturc Brands, Sunbeam represented to MSSF in loan negotiations 

that Sunbeam 's  audited financial statements were accurate and not misleading. In the Sunbeam-

MSSF credit agreement, Sunbeam warranted that it had provided MSSF with accumte 

info1mation regarding its consolidated statements of operations, stockholders' equity and cash 

flows, as well as its consolidated balance sheets. Sunbeam included its 1 996 and 1 997 audited 

financial statements in its March 19, 1 998; offering memorandum and represented to MS & Co. 

and MSSF that its audited financial statements were reliable. 

1 64. As part of the Coleman merger agreement executed on February 27, 1 998, Sunbeam 

expressly represented and warranted that all of its filings with the SEC, which included the 1 996 

financial statements audited by Andersen, were accurate, not misleading, and prepared in 

accordance with GAAP, and that they would continue to be accurate and not misleading as of the 

transaction's closing date. Sunbeam knew that its many representations regarding its 1 996 and 

1 997 financial statements were materially false when made and/or made these representations 

with reckless disregard as to their truth. It also knew that Andersen's 1 996 and 1997 unqualified 

audit opinion� were materially false and misleading. 

1 65. Sunbeam knew that MS & Co. would rely on Sunbeam's representations in 

determining whether to act as Sunbeam's underwriter and that MSSF would rely on its 

representations in deciding to Joan Sunbeam $680 million to finance its acquisitions. Although 

SWlbeam knew that MS & Co. and MSSF would rely and had relied on its false statements, it did 

not info.rm them that the unqualified audit opinions it had provided were materially false or that 

Sllllbeam 's financial statements contained numerous misstatements of material facts. 
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1 66. Sunbeam made its materially false representations regarding its :financial statements 

and Andersen's unqualified audit opinions with the intent to deceive MS & Co. and MSSF and to 

induce them to participate in the financing of Sunbeam's acquisitions. 

1 67. Sunbeam knew that the false infonnation that i1 had provided to MS & Co. and 

MSSF, and its intentional failure to correct the misrepresentations contained in Sunbeam's 

financial statements, would be critical to their decision to participate in the financing of 

Sunbeam's acquisitions. But for Sunbeam's fraudulent representations, MS & Co. would not 

have underwritten the Convertible Note Offering, nor would MSSF have loaned Sunbeam $680 

11lillion. 

1 68. Andersen and Andersen-Worldwide, through their partners/members Harlow, Pruitt, 

and Denkhaus, knowingly and substantially assisted Sunbeam in its fraud. Andersen itself 

expressly represented to MS & Co., in letters dated March 1 9, 1998, and March 25, 1 998, that 

Sunbeam's financial state:ments were truthful and that Andersen's unqualified audit opinions 

were reliable. In addition, employees, partners, and members of Andersen and Andersen-

Worldwide, including Harlow, participated in meetings and telephone calls in which they 

represented to MS & Co. and MSSF that Sunbeam's audited financial statement.:; were accurate. 

1 69. Harlow, Pruitt, and Denkhaus substantially and knowingly assisted Sunbeam's 

fraud. They each knew of or recklessly disregarded the accounting violations contained in 

S unbeam's 1 996 and 1 997 financial statements. They each also knew that the financial 

statements that they had caused Andersen to certify would be relied upon by MS & Co. in 

deciding to underwrite the Convertible Note Offering and by MSSF in deciding to loan Sunbe:.rm 

hundreds of millions of dollars. 
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1 70. The Foreign Andersen Branches substantially and knowingly assisted Sunbeam's 

fraud. They each reviewed and audited financial statements prepared for Sunbeam's foreign 

subsidiaries for 1 997, all of which contained significant accounting violations. Each of the 

Foreign Andersen Branches knew of or recklessly disregarded the fact that the financial 

statements that they had reviewed and audited were not prepared in accordance with GAAP or 

reviewed in accordance with GAAS, but nevertheless certified their audit work as in compliance 

with these standards. Each of the Foreign Andersen Branches also knew that the financial 

statements that they had audited would be incorporated into Sunbeam's consolidated financial 

statements and that ]enders, such as MSSF, and underwriters, such as MS & Co., would rely on 

these financial statements. 

17 1 .  As a direct result of Sunbeam's fraud, aided and abetted by Andersen, Andersen-

Worldwide; the Foreign Andersen Branches, Harlow, Pruitt, and Denkhaus, MS & Co., MSSF, 

and Morgan Stanley col lectively have suffered hundreds of millions of dollars in damages. 

WHEREFORE, Plaintiff<;, MS & Co., MSSF, and Morgan Stanley, demand judgment 

against Andersen, A.nderscn-Worl dwide, Andersen-Canada, Andersen-Hong Kong, Andersen-

Mexico, Andersen-Venezuela, Harlow, Pruitt, and Denkhaus, jointly and severally, for: 

(A) compensatory damages; 

(B) prejudgment interest; 

(C) attorneys ' fees and costs; and 

(D) such other relief as may be just and appropriate. 

Plaintiffs reserve the rig11t to amend their complaint pursuant to section 768. 72, Florida 

Statutes, to assert claims for punitive damages in excess of $1 .2 billion as allowed by law. 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLE Y & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL COURT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

CPH'S RESPONSE TO MORGAN STANLEY'S MOTION IN LIMINE NO. 19 
TO EXCLUDE THE TESTIMONY OF WILLIAM HORTON 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH") respectfully submits this response 

opposing Morgan Stanley's Motion in Limine No. 19 to Exclude the Testimony of William 

Horton. Morgan Stanley seeks an Order prohibiting CPH from introducing any expert testimony 

by Mr. Horton concerning Morgan Stanley's "due diligence 'duties,' the 'reasonableness' of 

CPH' s reliance on Morgan Stanley, or the materiality and accuracy of alleged statements or 

omissions by Morgan Stanley in the course of the Sunbeam-Coleman transaction." Mot. at 6. 

In its motion, Morgan Stanley attempts to frame Mr. Horton's opinions as legal 

conclusions and hence inadmissible. To the contrary, Mr. Horton is not offering any "legal" 

opinions - rather, his opinions relate to the customs and practirP-s of investment bankers 

involved in mergers and acquisitions, and the customs and practices of parties involved in such 

transactions when conducting due diligence. Those business issues are before the jury in this 

case, and they are issues that will involve evidence the jury will need assistance to understand. 

The opinions offered by Mr. Horton will assist the jury, and they are well within the scope of Mr. 

Horton's expertise, given his 22 years of experience as an investment banker working on a broad 

array of transactions. 

16div-010934



Contrary to Morgan Stanley's assertions, Mr. Horton makes no effort - overtly or 

covertly - to tell this Court or the jury what the law should be. His opinions are stated in a 

manner designed to make clear that they are confined to what is customary and appropriate as a 

business matter. It follows that his opinions are both relevant and admissible. 

Morgan Stanley objects to Mr. Horton offering any opinions regarding Morgan Stanley's 

"duties." Mot. at 1. But that is a straw man. Morgan Stanley adds the word "duty" in its 

summaries of Mr. Horton's testimony where Mr. Horton does not use that word. 1 Instead, Mr. 

Horton offers opinions on the practices and customs of investment bankers and parties involved 

in transactions of the type at issue in this case. 

Morgan Stanley cites the case of Palm Beach County v. Town of Palm Beach, 426 So. 2d 

1063, 1070 (Fla. 4th DCA 1983), for the undisputed proposition that an expert may not opine on 

the law. Mot. at 2. But that case does not begin to support Morgan Stanley's actual argument, 

which is that opinions about business practices, however relevant, should be excluded if they 

might be mistaken for statements about the law. As the Florida Supreme Court made clear in a 

later decision in the same case, Town of Palm Beach v. Palm Beach County, 460 So. 2d 879, 882 

(Fla. 1984), the distinction between permissible and impermissible expert testimony depends 

heavily on the particular words chosen by the expert to express his conclusion. The issue in that 

case was whether the plaintiffs received "real and substantial" benefits from a tax levied upon 

them in accordance with the Florida Constitution. Id. at 881. The Court held that an expert 

could testify within his expertise about benefits received by the plaintiffs, as long as he did not 

1 Ironically, the only times that the word "duty" appear in any of Mr. Horton's three reports - it 
appears only twice - are in reference to opinions offered by Mr. Rosenbloom, Morgan Stanley's 
expert. See Ex. A, Horton Rep. ( 12/28/04) at 6. 
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purport to apply the legal standard of "real and substantial" benefits. Id. Mr. Horton's opinions 

comply fully with this rule, as a review of his opinions makes clear. 

I. There Is Nothing Improper About Mr. Horton's Opinion That It Would Be 
Customary for CPH to Rely on the Debenture Offering Disclosures and Due 

Diligence. 

In his report, Mr. Horton opines that, "[a]s a matter of industry practice and custom," 

CPH would expect to benefit from the due diligence performed for the contemporaneous Rule 

144A offering and the related disclosures made in connection with that offering. See Horton 

Rep. at 18, attached as Ex. 1 to Mot. Mr. Horton takes account of all the relevant circumstances, 

including Sunbeam's status as a public company and its acceptance of a contractual obligation to 

disclose material adverse changes. 2 

Morgan Stanley claims that this opinion improperly seeks to establish a legal duty 

running from Morgan Stanley to CPH. But it does nothing of the kind - Mr. Horton's 

testimony relates to industry practice and custom. The law permits the introduction of expert 

testimony if it "will assist the trier of fact in understanding the evidence or in determining a fact 

in issue." FLA. STAT. ANN. § 90.702 (West 2004). Here, Mr. Horton's testimony on this point 

does both. Given his expertise, Mr. Horton will be able to help the jury understand general 

customs and practices of investment bankers and of parties involved in major merger 

transactions, topics with which the jury is unlikely to be familiar. Moreover, his opinion 

2 Morgan Stanley contends that investment banks have no "obligation . . . to conduct due 
diligence in connection with the offering of securities." Mot. at 3 n.1. That contention is 
disingenuous. As Mr. Ho1ton explained at his deposition, the investment banker's "obligation" 
to conduct "reasonable and adequate due diligence" in connection with an offering is a matter of 
"usual customary practice." Ex. B, Horton Dep. at 84-85. An investment banker who foregoes 
due diligence runs too great a risk of being sued - a lesson "that is taught to investment bankers 
from the very beginning." Id. at 85. See also Ex. C., Dep of James Lurie (counsel for Morgan 
Stanley) at 27 ("Q. Did Morgan Stanley have any responsibility to determine that the offering 
memorandum was fair and accurate? A. Under the '33 Act, they have a due diligence 
obligation, yes.") 

- 3 -
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regarding the prevailing customs and practices in the investment-banking industry and in merger 

transactions will assist the jury in determining whether CPH conducted proper due diligence -

a matter Morgan Stanley has put in issue in this case. See, e.g., CHARLES W. EHRHARDT, 

FLORIDA EVIDENCE § 90.406, at 265-66 (2004 ed.) ("Evidence that a person's conduct 

conformed to a general custom has probative value in proving the conduct was 

reasonable . . . .  ");see also Ploetz v. Big Discount Panel Center, Inc., 402 So. 2d 64, 65 (Fla. 4th 

DCA 1981) ("'[W]hat is ordinarily and usually done by men generally, engaged in the same 

work, has some relevancy to the inquiry as to what an ordinarily prudent person would do under 

the same circumstances."') (quoting Sea Board Air Line Ry. Co. v. Watson, 113 So. 716, 718 

(Fla. 1927)); RESTATEMENT (SECOND) OF TORTS § 295A, cmt. b ("Any such custom of the 

community in general, or of other persons under like circumstances, is always a factor to be 

taken into account in determining whether the actor has been negligent."). 

II. Mr. Horton Can Offer Opinions on the Industry Meaning of "Materiality," and He 
Made Clear that He Is Not Opining on the Legal Meaning of that Term. 

In his report, Mr. Horton offers the opinion that the information provided to Morgan 

Stanley in the March 19, 1998 comfort letter represented a "material adverse change in the 

business of Sunbeam from any business perspective, and certainly from an investment banking 

perspective," and thus it would have been customary for Morgan Stanley to disclose this 

information. See Horton Rep. at 20-21. Operating from the same perspective, Mr. Horton also 

opines that the failure of Sunbeam and Morgan Stanley to disclose this information in the March 

19 press release rendered that press release "materially misleading." See Horton Rep. at 23. 

Morgan Stanley takes issue with those opinions, arguing that any characterization of "facts, 

representations, or omissions" as "material" renders the opinion a legal conclusion. Mot. at 4-5. 

Morgan Stanley is again incorrect. 

- 4 -
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The term "material adverse change," or "material adverse effect," is a term of art in the 

financial industry, and Mr. Horton is eminently qualified to give his opinion on whether certain 

information about Sunbeam's financial performance would be so considered. Courts have 

routinely held that experts may opine on whether a particular event had a "material adverse 

effect" on a company's finances. See Wechsler v. Hunt Health Sys., Ltd., No. 94 Civ. 8294 

(PKL), 2003 WL 22358807, at *6 (S.D.N. Y. Oct 16, 2003) (admitting expert testimony of a 

certified public accountant that a partnership's distributions to its partners '"had a material 

adverse effect on the financial well-being of the company,"' as a "factual conclusion[]" that 

"does not usurp the function of the Court"); Robertson Oil Co. v. Phillips Petroleum Co., 930 

F.2d 1342, 1346 (8th Cir. 1991) (affirming district court's admission of expert testimony that 

pending litigation against defendant would have no "material adverse effect" on its financial 

position); see also Consolidated Edison, Inc. v. Northeast Utilities, 249 F. Supp. 2d 387, 411-13 

(S.D.N. Y. 2003) (holding, in case where material adverse change clause was at issue, that there 

was a material dispute of fact precluding summary judgment, on the basis of conflicting expert 

reports regarding whether change in company's finances amounted to a "material adverse 

change"). 

In addition, the simple fact that the phrase "material adverse change" is used in the 

merger agreement is no basis for excluding his testimony under Florida law. So long as it will 

"assist the trier of fact in understanding the evidence or in determining a fact in issue," FLA. 

STAT. ANN. § 90.702 (West 2004), expert testimony concerning the use of particular practices or 

terms of art in specialized fields is admissible to help the jury understand the connotations of 

contractual provisions. See Red Carpet Corp. of Panama City Beach v. Calvert Fire Ins. Co., 

393 So. 2d 1160, 1160-61 (Fla. 1st DCA) (holding that trial court, in suit to enforce an insurance 
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contract, erred in excluding expert testimony on industry practice relating to such provisions, 

which would have "better informed" the jury "as to the meaning of the policy terms" and 

"equipped [it] to properly resolve the issues of fact"), review denied, 401 So. 2d 608 (Fla. 1981); 

Aetna Ins. Co. v. Loxahatchee Marina, Inc., 236 So. 2d 12, 14 (Fla. 4th DCA 1970) ("Obscure 

connotations of an insurance policy can be greatly illuminated by knowledge of custom and 

usage in the industry as well as the expert's knowledge of terms which take on a different hue in 

the specialized field than in the field of general knowledge."). Like the insurance-industry 

experts in Red Carpet Corp. and Aetna Insurance Co. , Mr. Horton is highly qualified, through 

training and experience, to interpret this term of art, and should be permitted to do so in 

explaining his opinions to the jury. 

Morgan Stanley's objection to Horton's opinion regarding the failure to disclose material 

facts also should be rejected, for the identical reason. Mr. Horton testified that he was using the 

term "material" in a business sense to connote that the facts concealed by Morgan Stanley 

relating to the material adverse change at Sunbeam. 3 Moreover, whether particular facts are 

"material" from a business perspective is plainly a matter within the proper scope of expert 

testimony in investment banking, even where legal materiality is separately at issue. See Calvin 

Klein Trademark Tntst v. Wachner, 124 F. Supp. 2d 207, 209 (S.D.N.Y. 2000) (holding that a 

3 See Ex. B, Horton Dep. at 271-72 (That's material, as it ... relates to sales .... Each and every 
one of those aspects in the comfort letter resulted in material adverse changes. Then I took it the 
next step, which is Morgan Stanley had all this information. They were in a unique position 
dealing with the information and it was never disclosed."); id. at 299 ("So, am I an expert in 
disclosure[s] that are made and that I feel need to be made in the context of offering documents, 
mergers and acquisition documents, that type of thing, the answer is yes. Do I apply a legal 
standard to it? Do I step back and say that disclosure is covered by - is it legally sufficient? 
No, I don't make that characterization. I'm dealing with it from a business point of view."). Mr. 
Horton also made clear that he was drawing the same distinction between a business term of art 
and a legal meaning in testifying about the occurrence of a "material adverse change." See id. at 
249-50. 
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legal determination of "materiality" presented a question that could not be "adequately resolve[ d] 

without the benefit of an investment banker's expert assessment of which facts were 'material' 

from a business person's perspective"). 

CONCLUSION 

For the foregoing reasons, this Co mt should deny Morgan Stanley's Motion in Limine 

No. 19. 

Dated: February 9, 2005 

Jerold S. Solovy 
Ronald L. Marmer 
Jeffrey T. Shaw 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, Illinois 60611-7603 
(312) 222-9350 

Respectfully submitted, 

John arola 
SEARCY DENNEY SCAROLA 

BARNHART & SHIPLEY P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33402-3626 
(561) 686-6300 
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Y�1 ,2005. 

Searcy Denney Scarola 
Barnhart & Shipley, P.A. 

2139 Palm Beach Lakes Boulevard 
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Jerold S. Solovy, Esq. 
Jenner & Block LLP 
777 South Flagler Drive 
Suite 1200 West Tower 
West Palm Beach, FL 33401 

Mark C. Hansen, Esq. 
Kellogg, Huber, Hansen, 
Todd, Evans & Figel, P.L.L.C. 
c/o Kirkland and Ellis 
222 Lakeview Avenue, Suite 260 
West Palm Beach, FL 33401 

COUNSEL LIST 

16div-010942



EXHIBIT C 

16div-010943



1 

2 

3 

4 

JAMES M. LURIE, JUNE 18, 2004 

IN T H E  F I F TEENTH JUD I C IAL C I RC U I T  

I N  AND F OR PALM BEAC H  COUNT Y ,  F L OR I DA 

C O LEMAN ( P ARENT ) HO LD I N G S , I NC . , )  

5 ) 
P l a i n t i f f ,  ) N o . CA 0 3 - 5 0 4 5  A I  

6 ) 
V S . ) 

7 ) 
MORGAN S TAN L E Y  & CO . ,  I NC . , ) 

8 ) 
D e f e n d a n t . ) 

9 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ) 
MORGAN S TAN L E Y  S EN I OR F UND I NG , ) 

1 0  I NC . ,  ) 

) 

1 1  P l a i nt i f f ,  ) N o . CA 0 3 - 5 1 6 5  A I  

) 

1 2  V S . ) 

) 
1 3  MACANDRE W S  & F ORBE S  H O LD I N G S , ) 

I N C . , ) 

1 4  ) 
D e f e n dant . ) 

1 5  - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ) 

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

V I DE O TAP ED D E P O S I T I ON O F  JAME S M .  L U R I E  

Rep o rt e d b y : 

Jane Wat s o n 

JOB NO . 1 6 1 0 8 3  

New Y o r k ,  N e w  Y o rk 

F r i da y , June 1 8 ,  2 0 0 4  

ESQUIRE DEPOSITION SERVICES - CHICAGO 
3 1 2.782.8087 800 .708. 8087 FAX 3 12.704.4950 

Page 1 

EXHIBIT 

16div-010944



1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
1 1  
1 2  
1 3  
14 
1 5  
16 
17 
1 8  
1 9  
2 0  
2 1  
22 
23 
24 
25 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
1 1  
12 
13 
14 
15 
16 
17 
18 
19 
20 
2 1  
22 
23 
24 
25 

JAMES M .  LURIE, JUNE 18, 2004 

Page 26 Page 28 
Lurie 1 Lurie 

deal ing.  2 A. I don't recall today anything being 
What kind of meetings or telephone 3 secret or confidential. 

conferences did you have -- strike that. 4 Q. And at some point, they would 
Give me the names of Morgan Stanley 5 obviously try to sell it? 

person nel with whom you had telephone conferences 6 A. Yes. Other than it was a 144A 
or other meetings. 7 offering. So you can't do a general 

A. I do not recal l  today who was at any 8 solicitation. So there were those Security Act 
specific due di l igence meetings, organizational 9 obligations. 
meetings or conference calls from Morgan Stanley. 10 Q. When you first began working on the 
The only call I do recall was one on the night 1 1  Sunbeam transaction, did you gain any 
of, I believe, March 1 8th. And Ruth -- at least 12 understanding of Morgan Stanley's existing 
Ruth Porat I know was on the phone. 1 3  relationship with Sunbeam? 

Q.  Did you have any dealings with Shani 14 A. I don't recall those -- any 
Boone? 15 discussions along those l ines. I have no 

A. Would you repeat that name. 16 specific knowledge at this point. I may have at 
Q. Shani Boone? 17 an earlier date, but certainly not now. 
A. The name doesn't even ring a bell. 18 Q. Did you understand that Morgan 
Q.  Jean Ewe (phonetic)? 19 Stanley had been Sunbeam's representative in  
A. The name doesn't ring a bell. 20 connection with the acquisitions that were to be 
Q.  Lily Rafii? 21  financed? 
A. No. 22 A. I recal l  that they were financial 
Q. You mentioned one of Morgan Stanley's 23 advisor to Sunbeam. 

responsibilities was to prepare an offering 24 Q. And when I refer to the acquisitions 
memorandum for the convertible offering? 25 --

Page 27 Page 29 
Lurie 1 Lurie 

A. Correct. 2 A. There were three. 

Q.  Did Morgan Stanley have any 3 Q. And those were? 
responsibility to determine that the offering 4 A. Coleman, Signature Brands and --
memorandum was fai r  and accurate? 5 Q. -- First Alert? 

A. Under the '33 Act, they have a due 6 A. First Alert. Thank you. 
di ligence obligation, yes. 7 Q. Did you gain any understanding about 

Q. And what did you understand that to 8 how long Morgan Stanley had been working with 
be? 9 Sunbeam? 

A. To undertake a reasonable 10 A. Today, I don't recall that specific 
investigation. 1 1  discussions or understanding. Again, I may have 

Q.  A reasonable investigation into what? 12 known something back then about how long the 
A. The affairs of the company. 13 relationships were, but I do not recall anything 
Q. In order to determine that the 14 today. 

offering memorandum is fair and accurate? 15 Q.  Would the length of the relationship 
A. That's a fair way to put it. 16 between Morgan Stanley and Sunbeam be significant 
Q.  To your knowledge, was there anything 17 to you in  connection with your work on the 

secret or confidential about the fact that Morgan 18 convertible offering? 
Stanley was contemplating a convertible debt 19 A. Not necessarily. It all  depends. 
offering? 20 That's one fact that may be relevant, given a 

Let me give you a better question. 2 1  whole bunch of other facts in any individual 
To your knowledge, was there anything 22 situation and depending upon what you're doing. 

secret or confidential about the fact that 23 But that one fact would not today raise an issue 
Sunbeam was contemplating a convertible debt 24 in my mind, and I do not think it would have 
offering? 25 raised an issue in my mind. 

8 (Pages 2 6  to 29) 
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February 8, 2005 

Honorable Elizabeth T. Maass 
Palm Beach County Courthouse 
Room #11.1208 

205 North Dixie Highway 
West Palm Beach, FL 33401 

Re: Coleman (Parent) Holdings Inc. vs Morgan Stanley & Co., Inc. 
Matter No.: 029986-230580 

Dear Judge Maass: 

(850) 224-7600 
1-888-549-7011 

FAX: (850) 224-7602 

Enclosed please find a courtesy copy of Coleman (Parent) Holdings Inc.'s Motion in 
Limine #22 together with a Notice of Hearing for Monday, February 14, 2005. Also 
enclosed are the case authorities associated with the motion. 

cc: Joseph Ianno, Esq. (with case authorities) 
Thomas Clare, Esq. (w/o case authorities) 
Mark C. Hansen, Esq. (w/o case authorities) 
Jenner and Block LLP (w/o case authorities) 

WWW.SEARCYLAW.COM 
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February 9, 2005 

Honorable Elizabeth T. Maass 
Palm Beach County Courthouse 
Room #11.1208 
205 North Dixie Highway 
West Palm Beach, FL 33401 

Re: Coleman (Parent) Holdings Inc. vs Morgan Stanley & Co., Inc. 
Matter No.: 029986-230580 

Dear Judge Maass: 

(850) 224-7600 
1-888-549-7011 

FAX: (850) 224-7602 

Enclosed please find an original and five copies of a Stipulation entered into by the 
parties. If same meets with your Honor's approval, please sign same returning 
conformed copies to all counsel in the envelope provided. 

SCAROLA 

cc: Joseph Ianno, Esq. 
Thomas A. Clare, Esq. 
Mark C. Hansen, Esq. 
Jenner and Block LLP 
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FEB-04-2005 03:44 JENNER RND BLOCK 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE CIRCUIT COURT OF THE 
FIFfEENTH JUDICIAL CIRCUIT, IN 
AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO.: CA 03-5045 Al 

STIPULATION 

Morgan Stanley & Co. ("Morgan Stanley") stipulates that the documents 

listed in Exhibit A are true and correct copies of authentic documents, that those 

documents were prepared by Morgan Stanley or by Morgan Stanley's accountants 

P.03/05 

pursuant to authorization by Morgan Stanley, and that those documents constitute records 

of regular1y conducted business activity pursuant to Section 90.803(6) of the Florida 

Evidence Code. 

MOR;;z� · 

BY: �� 
7 /Thomas A. Clare 

KIRKLAND & ELLIS LLP 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
.Facsimile: ..... (202) 879-5200 

Dated: February Ip_, 2005 

1 

Jerol 4olovy 
JE R & BLOCK LLP 
One IBM Plaza, Suite 4400 
Chicago, Illinois 60611 
(312) 222-9350 
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FEB-04-2005 03:44 JENNER �ND BLOCK 

ORDER APPROVING STIPULATION 

THIS CAUSE, having come before the Court upon the foregoing stipulation, and 

after having reviewed the agreement of the parties, the Court approves the stipulation. 

DONE AND ORDERED in chambers in West Palm Beach, Florida this __ 

day of February, 2005. 

Copies furnished to: 

John Scarola, Esq. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy, Esq. 
One IBM Plaza, Suite 4400 
Chicago, IL 60611 

Joseph lanno, Jr., Esq. 
222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas A. Clare, Esq. 

655 15th Street, NW, Suite 1200 
Washington, DC 20005 

Mark C. Hansen, Esq. 
1615 M Street, N.W. 
Suite 400 
Washington, D.C. 20036-33401 

Elizabeth Maass 
Circuit Judge 

2 

P.04/05 
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FEB-04-2005 03:44 JENNER AND BLOCK P.05/05 

EXIDBIT A 

BATES nANGE 

MSC 0112001·01UOSO 

MSC 0112220.011228! 

MSC 1112218· 111221!J 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

CASE NO. CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

COLEMAN (PARENT) HOLDINGS INC.'S VERIFIED 
MOTION TO PERMIT FOREIGN ATTORNEY TO APPEAR 

Plaintiff Coleman (Parent) Holdings Inc. ("CPH"), joined by its Florida counsel, Jack 

Scarola, moves this Court pursuant to Rule 2.061(b) of the Florida Rules of Judicial 

Administration, for an Agree Order permitting Paul M. Smith to appear pro hac vice in this 

action on its behalf. Counsel for Defendant Morgan Stanley consents to this Motion. In support 

of the motion, CPH states: 

1. CPH has retained attorney Jack Scarola and the firm of Searcy Denney Scarola 

Barnhart & Shipley, P.A., 2139 Palm Beach Lakes Boulevard, West Palm Beach, Florida, as 

Florida counsel to assist in this matter. 

2. CPH and its Florida counsel seek the assistance of Paul M. Smith of Jenner & 

Block LLP, One IBM Plaza, Chicago, Illinois, in this matter. CPH has previously retained the 

above-mentioned law firm to provide legal representation in connection with this matter. 

3. Paul M. Smith is a member in good standing of the following bars: Supreme 

Court of the United States; U.S. Court of Appeals for the Federal Circuit; U.S. Court of Appeals 

for the First Circuit; U.S. Court of Appeals for the Second Circuit; U.S. Court of Appeals for the 

Third Circuit; U.S. Court of Appeals for Fourth Circuit; U.S. Court of Appeals for the Fifth 

-1-
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Circuit; U.S. Court of Appeals for the Sixth Circuit; U.S. Comt of Appeals for the Seventh 

Circuit; U.S. Court of Appeals for the Eighth Circuit; U.S. Court of Appeals for the Ninth 

Circuit; U.S. Court of Appeals for the Tenth Circuit; U.S. District Court for the District of 

Columbia; U.S. District Court for the District of Colorado; U.S. District Court for the Northern 

District of Illinois; U.S. District Court for the District of Maryland; Court of Appeals of 

Maryland; and District of Columbia Court of Appeals. Outside of this case, Mr. Smith has not 

filed an application in any Florida state court to appear as counsel under Florida Rule of Judicial 

Administration 2.061 in the last five years. Mr. Smith has never been disciplined, suspended, or 

disbarred by any court. 

4. Mr. Smith has read all applicable provisions of the Florida Rules of Judicial 

Administration and the Rules Regulating the Florida Bar, and this motion complies with those 

rules. 

5. Jack Scarola has been a member of the Florida Bar since 1973, Florida Bar No. 

169440, and consents to act as co-counsel with the foreign attorney in this action. 

WHEREFORE, CPH moves this Court for an Agreed Order permitting Paul M. Smith to 

appear on its behalf in this action. 

Under penalty of perjury, I declare that I have read the foregoing motion and with respect 

to my credentials the facts stated in it are true. 

Paul M. Smith 

-2-
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CERTIFICATE OF SERVICE 

The undersigned, an attorney, hereby certifies that a copy of the foregoing has been 

fl /1--
furnished by U.S. Mail and facsimile to the following counsel for Plaintiff on this _7_ day of 

February, 2005. 

Joseph Ianno, Jr. 
CARLTON FIELDS 
222 Lake View A venue, Suite 1400 
West Palm Beach, FL 33401 
Tel.: (561) 659-7070 
Fax: (561) 659-7368 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
Brett H. McGurk 
KIRKLAND & ELLIS 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Tel.: (202) 879-5000 
Fax: (202) 879-5200 
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Scarola 
EARCY DENNEY SCAROLA BARNHART 
& SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, Florida 33409 
Tel.: (561) 686-6300 
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 

MORGAN STANLEY & CO., INC., 
Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO. CA 03-5045 AI 

AGREED ORDER GRANTING VERIFIED MOTION TO 
PERMIT FOREIGN ATTORNEY TO APPEAR 

· THIS CAUSE having come before the Court upon Plaintiff Coleman (Parent) Holdings 

Inc.' s ("CPH") Verified Motion to Permit Foreign Attorney Paul M. Smith to Appear pro hac 

vice, and the Court having been advised in the premises, it is hereby 

ORDERED AND ADJUDGED that: 

CPH's Verified Motion to Permit Foreign Attorney Paul M. Smith to Appear pro hac 

vice is GRANTED. 

DONE AND ORDERED in West Palm Beach, Palm Beach County, Florida this _ day 

of February, 2005. 

-1-

ELIZABETH T. MAASS 
Circuit Court Judge 
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Copies furnished to: 

Thomas A. Clare, Esq. 
KIRKLAND & ELLIS 
655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
(202) 879-5000 
(202) 879-5200 (fax) 

Joseph Ianno, Jr., Esq. 
CARLTON FIELDS 
222 Lake View Avenue, Suite 1400 
West Palm Beach, FL 33401 
(561) 659-7070 
(561) 659-7368 (fax)· 

John Scarola, Esq. 
SEARCY DENNEY SCAROLA BARNHART 

& SHIPLEY, P.A. 
2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 
(561) 686-6300 
(561) 478-0754 (fax) 

Jerold S. Solovy, Esq. 
JENNER & BLOCK LLP 
One IBM Plaza 
Chicago, IL 60611 
(312) 222-9350 
(312) 527-0484 (fax) 

-2-
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COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. 
MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

VERIFIED MOTION TO ADMIT 

ANTONY B. KLAPPER, PRO HAC VICE 

Defendant Morgan Stanley & Co., Inc., pursuant Fla. R. Jud. Adm. 2.061, requests this 

Court to admit attorney Antony B. Klapper pro hac vice, and in support of this Motion states the 

following: 

1. Defendant requests that this Court permit Antony B. Klapper, an attorney with the 

law firm of Kirkland & Ellis LLP whose address is 655 Fifteenth Street, N.W., Suite 1200, 

Washington, District of Columbia, 20005, to appear pro hac vice and participate fully in this 

action as additional counsel on behalf of Defendant. 

2. Mr. Klapper has been admitted to p1 :.dice before all courts in New York since 

February 27, 1996 and all courts in the District of Columbia since January 6, 1997. Mr. Klapper 

is a member of the State Bars of New York and the District of Columbia (D.C. Bar No. 433027) 

and is in good standing with respect to such memberships. Mr. Klapper has not been disciplined 

in any jurisdiction. 

16div-010956



3. Mr. Klapper has read all the applicable provisions of The Rules of Judicial 

Administration and the Rules Regulating The Florida Bar. 

4. This verified motion complies with the Rules of Judicial Administration. 

5. The undersigned will remain associated with this matter at all stages as required 

by local rules. 

6. Mr. Klapper has not filed a motion for permission to appear in Florida state courts 

in the preceding five years. The representation of Defendant in this matter commenced on 

May 8, 2003. 

7. Mr. Klapper will be associated with Joseph Ianno, Jr. for purposes of this 

representation. Mr. Ianno is a member in good standing of the Florida Bar. 

8. A proposed order granting this Motion is attached hereto. 

9. Counsel for Plaintiff has been consulted regarding this motion and has no 

objection. 

WHEREFORE, Defendant respectfully requests that this Court enter an order admitting 

Antony B. Klapper pro hac vice for the purpose of representing Defendant as counsel in 

connection with this action pending before this Court together with such other· and rnrthei: relief 

as the Court deems just and proper. 
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The undersigned verifies that he has knowledge of the facts sta!�d h_>rein, and that the 

statements in the foregoing motion are true and correct. // / 

/ 

Antony'B. · appez /. ./ 
Da�d: -�f..._,',__/7;_-+-il�Y t_7 __ _ l l 

Respectfully submitted, 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and Federal Express on thiW:iay 

of February, 2005. 

Thomas D. Yannucci, P.C. 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone: (202) 879-5000 
Facsimile: (202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD & EV ANS, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for Morgan Stanley & Co. 
Incorporated 

Joseph Ianno, Jr. (FL Bar No. 655351) 
CARLTON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
E-mail: jianno@carltonfields.com 
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SERVICE LIST 

Counsel for Coleman (Parent) Holdings Inc. 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

c/o Mafco Holdings, Inc. 
777 S. Flagler Drive 
Suite 1200 - West Tower 
West Palm Beach, FL 33401 

K&E LEGALKDR1SCOL72663-62210179348. I 
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IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 
Plaintiff, 

vs. CASE NO: CA 03-5045 AI 
MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

ORDER GRANTING VERIFIED MOTION TO 

ADMIT ANTONY B. KLAPPER, PRO HAC VICE 

THIS CAUSE came before the Court on Morgan Stanley & Co. Incorporated's Verified 

Motion to Admit Antony B. Klapper, Pro Hae Vice. Based on the proceedings before the Court, 

it is 

ORDERED AND ADJUDGED that Morgan Stanley's Verified Motion to Admit 

Antony B. Klapper Pro Hae Vice is GRANTED, and Mr. Klapper is admitted to practice in this 

case. 

2005. 

DONE AND ORDERED in West Palm Beach County, Florida this __ of February, 

Elizabeth T. Maass 
Circuit Court Judge 
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Copies furnished to: 

Joseph Ianno, Jr., Esq. 
CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 

Thomas D. Yannucci, P.C. 
Thomas A. Clare 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W. Suite 1200 
Washington, D.C. 20005 

Mark C. Hansen 
Rebecca Beynon 
KELLOG, HUBER 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 

Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Boulevard 
West Palm Beach, Fl 33409 

Jerold S. Solovy 
JENNER & BLOCK, LLC 

c/o Mafco Holdings, Inc. 
777 S. Flagler Dr. 
Suite 1200 West Tower 
West Palm Beach, FL 33401 

WPB#587529.13 

Coleman v. Morgan Stanley, Case No: CA 03-5045 AI 
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COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 

vs. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

IN THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, 
FLORIDA 

CASE NO: CA 03-5045 AI 

MORGAN STANLEY'S RESPONSE TO CPH'S MOTION IN LIMINE (NO. 1 9) 

TO EXCLUDE PORTIONS OF EXPERT 
WITNESS MARK GRINBLATT'S TESTIMONY 

CPH's Motion in Limine No. 19 is in essence a motion for reconsideration. CPH seeks to 

reverse the Court's earlier rulings that CPH's fraud and negligent misrepresentation claims arise 

under New York law. New York law explicitly rejects benefit-of-the-bargain damages, and 

Florida law only allows such damages in limited circumstances circumstances that do not 

exist here. The out-of-pocket loss rule is the only applicable damages standard in this case. And 

Morgan Stanley's expert, Mark Grinblatt Ph.D., properly applies this standard. 

Moreover, CPH, in purporting to "elect" benefit-of-the-bargain damages instead of out-

of-pocket losses, is attempting to abrogate the Court's responsibility in deciding the appropriate 

damages measurement. The Court, not CPH, decides which measure of damages is proper under 

the evidence and instructs the jury accordingly. If CPH seeks any damages at all, then this 

so-called election provides no basis for excluding Dr. Grinblatt, as CPH is entitled, at most, to a 

jury instruction on the out-of-pocket loss rule. CPH's other objections go to the weight, not the 

admissibility, of Dr. Grinblatt's testimony. Dr. Grinblatt's opinions are relevant and should be 

admitted. 
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In support of its position, Morgan Stanley states as follows: 

I. PLAINTIFF'S SO-CALLED "ELECTION" OF BENEFIT-OF-THE-BARGAIN 

DAMAGES PROVIDES NO BASIS FOR EXCLUDING DR. GRINBLATT. 

A. The Court, Not CPH, Decides The Proper Measure Of Damages. 

1. CPH may not simply "elect" the measure of damages to be applied to the facts 

and claims in this case. While CPH may elect to present whatever relevant evidence it chooses 

to the jury, the Court's duty is to instruct the jury and determine, as a matter of law, the proper 

measure of damages for each of the four counts in CPH's complaint. Vagabond Container, Inc. 

v. City of Miami Beach, 356 So. 2d 1266, 1267 (Fla. 3d DCA 1978). In short, the Court, not 

CPH, determines what effect, if any, CPH' s "election" of damages will have. 

B. The Out-of-pocket Loss Rule Is The Applicable Measure Of Damages. 

2. The Court already has determined that New York law applies to Count I 

(fraudulent misrepresentation) and Count IV (negligent misrepresentation). (Aug. 11, 2004 

Order on Morgan Stanley's Mot. for Application of N.Y. Law at 10-11.) It follows that New 

York law applies when measuring damages for those counts. I See Aerovias Nacionales de 

I CPH's counsel did not hesitate to agree that, when New York law governs a claim in this case, 
New York substantive law applies to damages for that claim: 

THE COURT: Right. And if we got to trial and determined New York 
law applied to the other two counts [aiding and abetting and conspiracy], you 
would agree that would include the substantive law on punitive damages if leave 
to amend had been given? 

MR. SCAROLA: I think I would have to agree to that. 
THE COURT: Okay. 
MR. SCAROLA: If Your Honor ruled that New York law applied to 

those other claims, then I would have to agree that New York law applies with 
regard to the punitive damage standard as well. .... 

(Nov. 5, 2004 Hrg. at 40:2-13.) 
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Colombia, S.A. v. Tellez, 596 So. 2d 1193, 1194 (Fla. 3d DCA 1992) (concluding that New York 

substantive law governs the action and applying New York law to damages). 

3. Benefit-of-the-bargain damages are not available as tort damages under New 

York law; only out-of-pocket losses may be awarded. See Board of Educ. of Hudson City Sch. 

Dist. v. Sargent, Webster, Crenshaw & Folley, 511 N.Y.S.2d 961, 963 (App. Div.) ("The case 

law is also clear that there are no remedies afforded under the law of torts where a plaintiffs 

claim is . . .  solely for benefit of the bargain."), aff'd, 523 N.Y.S.2d 475 (N.Y. 1987); Cayuga 

Harvester, Inc. v. Allis-Chalmers Corp. , 465 N.Y.S.2d 606, 618 (App. Div. 1983) ("[There] is no 

question that in New York damages for fraud are limited to indemnity for the actual loss 

sustained and that loss of the benefit of the bargain as represented by the wrongdoer is not 

recoverable."). Thus, as to Counts I and IV, CPH only may recover out-of-pocket losses.2 

4. As to Count II (aiding and abetting) and Count III (conspiracy), the Court left 

open whether New York or Florida law applies to these "derivative" claims, depending on 

whether CPH proves Morgan Stanley was an "actor" in a Florida-based fraud. (See Aug. 11, 

2004 Order at 11-12.) If the Court ultimately determines that New York law applies to Counts II 

and III, then CPH will be limited to out-of-pocket losses for all claims in its complaint. As 

discussed below, see infra Part I.D, even if Florida's "flexibility theory" governs Counts II and 

III, the out-of-pocket loss rule still applies because CPH cannot show that benefit-of-the-bargain 

damages are justified in this case. 

2 If CPH's Motion in Limine No. 19 is construed as a formal election and a rejection by CPH of 
out of pocket losses, then the Court should dismiss Counts I and IV. 

3 

16div-010965



C. Morgan Stanley Did Not Waive Its Contention That Plaintiff's Damages Are 
Governed By New York's Out-of-pocket Loss Rule. 

5. Throughout this litigation, Morgan Stanley has pled and maintained that New 

York law applies to all substantive elements of CPH's claims. (See, e.g. , Jan. 12, 2005 Restated 

Am. Answer of Morgan Stanley (citing New York law in Affirmative Defenses 2, 5-8); Jan. 10, 

2005 Morgan Stanley's MIL No. 16 (arguing that damages are governed by New York law); 

Dec. 10, 2004 Mem. in Supp. of Morgan Stanley's Mot. for Summ. J. at 13-32 (asserting that 

New York law applies to all CPH's claims); Oct. 22, 2004 Morgan Stanley's Opp. to CPH's 

Mot. to Amend Its Compl. to Seek Punitive Damages (arguing that CPH's punitive damages 

claim fails under New York law); June 21, 2004 Reply Supp. Morgan Stanley's Mot. 

Application of N.Y. Law at 16 ("CPH's attempt to foreclose the consideration of any 

choice-of-law issues beyond the two raised in Morgan Stanley's opening memorandum is 

misguided."); June 25, 2003 Mem. in Supp. of Def.'s Mot. Dimiss at 10-35 (asserting that New 

York law applies to all CPH's claims); Apr. 30, 2003 Mem. in Supp. of Morgan Stanley's Mot. 

for Application of N.Y. Law (same).) 

6. Before filing its Motion in Limine No. 19, CPH never "elected" a particular 

damages theory. Even when submitting expert reports on December 7, 2004, CPH disclosed two 

experts who applied an out-of-pocket loss analysis (Dr. Kursh and Mr. Wagner) and one expert 

who applied a benefit-of-the-bargain analysis (Dr. Nye). Before that, CPH indicated that it 

would be relying on an out-of-pocket loss theory: in an interrogatory response, CPH identified 

the value of Coleman stock as an element of its damages. (See Oct. 13, 2003 CPH's Resp. to 

Morgan Stanley's 2d Set of Interrogs., Resp. 6 (Ex. 1).) The Coleman stock value is a 

component only of an out-of-pocket loss calculation; it has no applicability to benefit-of-the-

bargain damages. CPH has never amended this interrogatory response. 

4 

16div-010966



7. CPH now says that it is electing to pursue only benefit-of-the-bargain damages, 

apparently recognizing it has no out-of-pocket loss once the merger rumor run-up in Coleman's 

stock price is eliminated and Sunbeam's stock is devalued to account for the earnings shortfall. 

And without ever having asserted this so-called election before, CPH now claims that Morgan 

Stanley "waived any contention that Florida law does not apply to the measure of damages for all 

four counts of plaintiffs complaint." (CPH's MIL No. 19 at 4.) This makes little sense given 

(i) the Court's prior ruling that New York law applies to Counts I and N (see Aug. 11, 2004 

Order at 10-11); (ii) the Court's punitive damages analysis, which looked first to New York law 

in determining damages for Counts I, II, and III (see Nov. 19, 2004 Order on CPH's Mot. to 

Amend Its Compl. to Seek Punitive Damages); and (iii) CPH's counsel's admission that New 

York damages law applies to claims governed by New York law. (See Nov. 5, 2004 Hrg. at 

40:2-13.) 

8. In addition, CPH's waiver argument is not supported by the cases CPH cites. In 

the Owens-Corning, Aetna Casualty, Watson, and Collins cases, a party was barred from 

asserting foreign law on appeal when that party failed to assert the foreign law in the trial court 

before a final judgment was rendered. By contrast, here, (i) there has been no final judgment 

rendered, (ii) the Court has held that New York law applies to at least two of the four claims and 

perhaps all four (see Aug. 11, 2004 Order), and (iii) Morgan Stanley has a pending motion 

asserting that any damages measurement must be under the out-of-pocket loss rule because New 

York law does not recognize benefit-of-the-bargain damages. (See Morgan Stanley's MIL 

No. 16.) Furthermore, the parties submitted their choice of law briefing in spring 2004, months 

before any expert reports were submitted and long before the plaintiff purportedly "elected" 

5 

16div-010967



benefit-of-the-bargain damages. This Court would err if it were to find that Morgan Stanley is 

somehow estopped from asserting that damages must be governed by the out-of-pocket loss rule. 

D. Even Under Florida's "Flexibility Theory," The Out-of-pocket Loss Rule 
Applies Because CPH Cannot Justify Benefit-of-the-bargain Damages. 

9. The Court only has left open whether Florida law applies to Count II (aiding and 

abetting) and Count III (conspiracy), both of which are linked to Count I (fraud), although the 

scope of the alleged fraud has two separate components. CPH has not clearly established what 

the applicable Florida damages standard is for Counts II and III. Indeed, CPH cites no Florida 

case law that applies benefit-of-the-bargain damages to claims for aiding and abetting fraud or 

conspiracy. With respect to aiding and abetting fraud, there appears to be no Florida state case 

law even setting forth the elements of this claim. And conspiracy is not recognized as a separate 

or independent tort under Florida law. Hoch v. Rissman, Weisberg, Barrett, 742 So. 2d 451, 460 

(Fla. 5th DCA 1999). Rather, conspiracy requires an actionable underlying tort. Liappas v. 

Augoustis, 47 So. 2d 582, 582 (Fla. 1950). Here, that underlying tort is fraud, which, Morgan 

Stanley contends, arises from New York-based activities. (See Aug. 11, 2004 Order at 10.)3 

10. CPH relies on Florida's damages standard in fraud cases, the so-called 

"flexibility" standard. Assuming arguendo that the Florida fraud standard applies to CPH' s 

Counts II and III, the out-of-pocket loss rule remains the default measure of damages. Totale, 

Inc. v. Smith, 877 So. 2d 813 (Fla. 4th DCA 2004). In such cases, the trial court must consider 

the following: 

3 Morgan Stanley acknowledges that the Court has left open the question of what law applies to 
what the Court has referred to as the Florida-based fraud by Sunbeam. (See Aug. 11, 2004, 
Order at 11.) 
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(1) [I]f the defrauded party is content with the recovery of only the amount that he 
actually lost [i.e., out-of-pocket loss], his damages will be measured under that 
rule; 

(2) if the fraudulent representation also amounts to a warranty [i.e. , breach of 
contract], recovery may be had for loss of the bargain [i. e. , benefit-of-the-bargain 
rule], because a fraud accompanied by a broken promise should cost the 
wrongdoer as much as the latter alone; 

(3) where the circumstances disclosed by the proof are so vague as to cast 
virtually no light upon the value of the property had it conformed to the 
representations, the court will award damages equal only to the loss sustained 
[i. e. , out-of-pocket loss]; and 

(4) where the damages under the 'benefit' of the bargain' rule are proved with 
sufficient certainty, that rule will be employed. 

Id. at 815 (internal quotations & citation omitted). Thus, when a plaintiff seeks benefit-of-the-

bargain damages, the Court must first determine whether such damages are justified and 

applicable. Martha A. Gottfried, Inc. v. Amster, 511 So. 2d 595, 599 (Fla. 4th DCA 1987); see 

Getelman v. Levey, 481 So. 2d 1236, 1239 n.4 (Fla. 3d DCA 1985) (finding that plaintiff was not 

entitled to benefit-of-the-bargain damages because such damages would be inappropriate given 

the facts of the case). In short, the plaintiff may "elect" to present whatever relevant evidence it 

chooses, but the Court must instruct the jury based on what damages theories are relevant under 

the evidence and the law of the case. 

11. In examining whether justice demands benefit-of-the-bargain damages, Florida 

courts generally (though not explicitly) have limited such damages to fraud claims based on 

contractual privity between the plaintiff and defendant. See, e. g. , Sprayberry v. Sheffield Auto & 

Truck Serv. , Inc. , 422 So. 2d 1073, 1075 (Fla. 1st DCA 1982) (general rule that a party may not 

recover contractual damages in a tort action is subject to the "limited exception" of where a party 

is fraudulently induced into a contract by the other party); Greater Coral Springs Realty, Inc. v. 

Century 21 Real Estate of S. Fla. , Inc., 412 So. 2d 940, 941 (Fla. 3d DCA 1982) ("Failure to 
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establish the contract limited appellant to tort remedies for the fraud and precluded recovery of 

the 'benefit of the bargain'."); see also Totale, 877 So. 2d at 815 ("[I]f the fraudulent 

representation also amounts to a warranty, recovery may be had for the loss of the bargain .... ").4 

12. Indeed, the Restatement (Second) of Torts - cited in CPH's brief- explicitly 

requires contractual privity between the plaintiff and defendant for the plaintiff to recover 

benefit-of-the-bargain damages in a fraud case: "When the plaintiff has not entered into any 

transaction with the defendant but has suffered his pecuniary loss through reliance upon the 

misrepresentation in dealing with a third person, these are the rules [the out-of-pocket loss 

formula] that must of necessity be applied." Restatement (Second) of Torts§ 549 cmt. g (1977). 

(See also CPH's MIL No. 19 at 6 ("Florida follows the Restatement (Second) of Torts regarding 

the measure of damages for fraudulent misrepresentation." (citing Nordyne, Inc. v. Florida. 

Mobile Home Supply, Inc. , 625 So. 2d 1283, 1287 (Fla. 1st DCA 1993)).) 

13. Here, there was no contract, no privity, no warranty, and no bargain between CPH 

and Morgan Stanley. Indeed, in the Court's order on CPH's motion for leave to amend to seek 

punitive damages for Counts I, II, and III, the Court concluded: 

4 Strickland v. Muir, 198 So. 2d 49 (Fla. 4th DCA 1967), a securities fraud case, appears to be 
the only case that allows for the possibility that a plaintiff could recover benefit-of-the-bargain 
damages from a defendant with whom there was no contractual privity. The Strickland court 
noted that Florida case law had never addressed the proper measure of damages in a securities 
fraud case and observed that the "preferable rule" is that a plaintiff's "damages will be measured 
by the out-of-pocket rule." Id. at 51. Ultimately, the Strickland court ruled that the plaintiff had 
not proved sufficiently its damages and remanded for the trial court to take another look at 
damages, an approach that was subsequently rejected by an appellate court en bane. See Teca, 
Inc. v. WM-Tab, Inc. , 726 So. 2d 828, 830 (Fla. 4th DCA 1999) (en bane) (rejecting Strickland). 
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Here, CPH does not claim it had a contract with Morgan Stanley or that the duties 
allegedly breached by Morgan Stanley arose because of a contractual relationship 
between them. Rocanova and New York University [requiring "public injury" for 
punitive damages when tort is based on a contract] do not apply. 

(Nov. 19, 2004 Order at 2.) Benefit-of-the-bargain damages therefore do not fit the facts of the 

case as found by the Court. To allow CPH to seek such damages would be contrary to the 

Restatement, contrary to the Court's order on punitive damages, and anomalous in Florida 

decisional law. 

14. Beyond the lack of contractual privity between the plaintiff and the defendant in 

this case, benefit-of-the-bargain damages would be particularly inappropriate for at least four 

additional reasons: First, CPH negotiated to receive - and in fact received- from Sunbeam a 

fixed amount of cash and debt assumption (a cash equivalent). Second, CPH further negotiated 

from Sunbeam to receive a fixed number of Sunbeam shares not cash - at closing, with no 

adjustment in the number of those shares based on the market price for Sunbeam's stock between 

February 27, 1998 and March 30, 1998. In short, CPH gambled on the movement of Sunbeam's 

stock. Third, other Sunbeam shareholders only received their out-of-pocket losses in the 

Sunbeam securities fraud litigation. See In re Sunbeam Sec. Litig. , 176 F. Supp. 2d 1323, 1331 

(S.D. Fla. 2001) (holding that "the appropriate measure of damages is the class members' out-of-

pocket losses"). Finally, CPH insiders negotiated sweetheart deals for themselves allowing them 

to forego exchanging their Coleman stock for Sunbeam stock and to instead receive $27.50 in 

cash for their Coleman shares, even after March 30, 1998. (See MS 99 at F-49 (Ex. 2).) CPH 

insider Ronald Perelman profited to the tune of $6,700,000 by exercising 500,000 Coleman 

options. (Id.) In sum, benefit-of-the-bargain damages have no place where, as here, the 

"benefit" sought is only the upside of the plaintiffs gamble, and CPH insiders are seeking 

special treatment that other shareholders did not receive. 
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15. Thus, the only applicable damages standard is out-of-pocket loss, which is the 

standard applied by Dr. Grinblatt. As such, the Court should allow Dr. Grinblatt's testimony. 

II. DR. GRINBLATT'S TRUE VALUE ESTIMATE OF SUNBEAM STOCK IS 

RELEVANT TO ALL COUNTS - CPH'S OBJECTION TO THIS ESTIMATE 
GOES TO THE WEIGHT, NOT THE ADMISSIBILITY, OF DR. GRINBLATT'S 

TESTIMONY. 

16. Dr. Grinblatt is the only expert in this case who estimates the true value of 

Sunbeam stock at the time of the transaction, i.e., the value that the stock would have had if not 

for the artificial inflation. This value is relevant to both the out-of-pocket loss rule and the 

benefit-of-the-bargain analysis. See Teca, 726 So. 2d at 829 (explaining that calculation of 

actual value of business at time of sale is required to determine both out-of-pocket and benefit-

of-the-bargain measure of fraud damages); see also Fla. Evid. Code § 90.401 ("Relevant 

evidence is evidence tending to prove or disprove a material fact."). 

17. CPH's objection boils down to an underlying assumption in how Dr. Grinblatt 

accounts for the artificial inflation in Sunbeam stock. To prove its aiding and abetting and 

conspiracy claims, CPH must show that Morgan Stanley had actual knowledge of the overall 

scope and purpose of the wrongdoing committed. See Cromer Fin. Ltd. v. Berger, 137 F. Supp. 

2d 452 (S.D.N.Y. 2001) (scienter required for aiding and abetting); Snyder v. Puente De 

Brooklyn Realty Corp. 746 N.Y.S.2d 517, 521-22 (App. Div. 2002) (scienter required for 

conspiracy). CPH wants to conflate Sunbeam's knowledge and Morgan Stanley's knowledge 

and seeks to attribute to Morgan Stanley all of the artificial inflation caused by Sunbeam's 

"three-step," false turnaround scheme that started back in 1996. Morgan Stanley, on the other 

hand, asserts that, at most, Morgan Stanley only had knowledge that Sunbeam's 1998 first 

quarter sales were lower than "street" estimates. The difference basically comes down to which 

set of facts CPH is able to prove, if at all. 
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18. CPH has not (and cannot) provide any factual basis for Dr. Grinblatt to assume 

that Morgan Stanley had knowledge of Sunbeam's overall fraudulent accounting schemes (and 

therefore could aid and abet or conspire with Sunbeam to defraud CPH). As such, Dr. Grinblatt 

only accounts for artificial inflation related to the 1998 first quarter sales data being overstated. 

19. Of course, Dr. Grinblatt does not have to accept and assume CPH's overreaching 

theory of the case. See Gershanik v. Dep 't of Prof'! Regulation, Bd. of Med. Examiners, 458 So. 

2d 302, 305 (Fla. 3d DCA 1984) ("The sufficiency of the facts required to form an opinion is 

usually decided by the expert; any deficiency relates to the weight of the evidence rather than to 

its admissibility."). Just as "[a] plaintiff is entitled to present evidence upon the facts that are 

relevant to his theory of the case so long as that theory has support in the law," a defendant is 

likewise entitled to present its theory of the case on the same basis. Steiger v. Mass. Cas. Ins. 

Co. , 273 So. 2d 4, 6-7 (Fla. 3d DCA 1973). 

20. If CPH wants to attack one of Dr. Grinblatt's assumptions in his calculations as it 

relates to Counts II and III, CPH may do so on cross-examination. And CPH may argue that 

Dr. Grinblatt underestimates CPH's damages. In any event, Dr. Grinblatt's testimony is relevant. 

CPH' s objection just goes to the weight, not the admissibility of the evidence. See Florida Dep 't 

of Transp. v. Armadillo Partners, Inc. , 849 So. 2d 279, 287-88 (Fla. 2003) (holding an expert's 

opinion "may be subject to impeachment or to having its weight reduced because of its failure to 

properly consider one of the many factors that may influence an opinion as to value, but that 

failure should not prevent the opinion's admission, nor cause its complete exclusion :from the 

jury's consideration"). 
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III. DR. GRINBLATT'S TESTIMONY REGARDING RULE 1 44A AND HEDGING 
TRANSACTIONS IS ADMISSIBLE FOR THE NARROW PURPOSE 
DISCLOSED IN HIS REPORT. 

21. In its Motion in Limine No. 19, CPH baldly states, much like its expert Dr. Nye, 

that CPH could not sell its Sunbeam stock because the stock was umegistered and restricted. 

(CPH's MIL No. 19 at 11-15.) In responding to Dr. Nye's report, Dr. Grinblatt simply points 

out, as a practical matter and a general economic principle, that umegistered and restricted stock 

is sold all the time to institutional investors in private transactions, such as through an active 

Rule 144A market and other financial arrangements.5 (Dec. 17, 2004 Grinblatt Report at 45 

n.58, 98 (Ex. 4).) And when deposed, Dr. Grinblatt testified that, based on his review of the 

record, he "saw no evidence that [CPH] couldn't have captured this value or shorted Sunbeam 

stock or entered into a total return swap." (Jan. 7, 2005 Grinblatt Dep. at 264:7-23 (Ex. 5).) 

22. Dr. Grinblatt is qualified to testify as an expert on selling securities in private 

transactions. He has a Ph.D. in Economics from Yale University. (Grinblatt Report App. A.) 

He is the author of a leading text on finance, as well as numerous other published works on 

securities. (Id.) For more than two decades, he has taught graduate students at Yale, The 

Wharton School, and UCLA in nearly every subject in finance, including hedging transactions 

and the sale of restricted and umegistered stock. (Id.; Grinblatt Dep. at 267:25-268:7.) His 

testimony is further backed up by his business experience, including structuring hedging 

transactions while a Vice President at Salomon Brothers, managing a hedge fund with two other 

5 Rule 144A of the Securities Act, as explained by Dr. Grinblatt in his text on finance, "allows 
institutions with assets exceeding $100 million to trade privately placed financial claims among 
themselves without first registering them as securities." 1 Mark Grinblatt & Sheridan Titman, 
Financial Markets and Corporate Strategy 7 (2d ed. 2002) (Ex. 3). 
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partners, and running his own hedge fund. (Grinblatt Report App. A; Grinblatt Dep. at 43:13-

44:12, 47:9-14, 50:6-9, 55:14-24, 251:16-252:13, 265:11-22.)6 

23. At a minimum, Dr. Grinblatt certainly may testify as to the general economic 

principle that restricted and unregistered stock may still be sold in private Rule 144A and 

hedging transactions. See 1 Charles W. Ehrhardt, Florida Evidence § 702.2 (2004 ed.) ("[A]n 

expert may give a dissertation or draw an explanation of scientific principles relevant to the case, 

leaving the trier of fact to apply these principles to the facts of the case."). 

24. Dr. Grinblatt also may testify that he "saw no evidence" that prevented CPH from 

selling its Sunbeam stock in a private market transaction. CPH may test this opinion on 

cross-examination. In sum, CPH's objections only go to the weight, not the admissibility, of 

Dr. Grinblatt's opinions. See Island Hoppers, Ltd. v. Keith, 820 So. 2d 967, 971 (Fla. 4th DCA 

2002) ("[A]llegations that an expert witness lacked a sufficient factual predicate to form an 

opinion, go to the weight to be given to the evidence (the expert's opinion) rather than its 

admissibility.") (citation omitted), disapproved on other grounds, Sarkis v. Allstate Ins. Co., 863 

So. 2d 210, 223 (Fla. 2003). 

IV. DR. GRINBLATT'S PRIOR RETENTION BY JENNER& BLOCK MAY BE 
INTRODUCED IF ELICITED ON CROSS-EXAMINATION. 

25. On February 3, 2005, the Court granted without prejudice CPH's Motion in 

Limine No. 18 to Bar Evidence and Argument Concerning Plaintiffs Counsel's Retention of 

6 At his deposition, Dr. Grinblatt answered questions about his hedge fund experience, but, due 
to a strict confidentiality agreement with regard to one hedge fund he was involved with, he 
declined to identify the fund, his investment return, and a valuation model trade secret. 
(Grinblatt Dep. at 47:9-51:25.) Even if the Court were to order that Dr. Grinblatt could not base 
his testimony on any non-disclosed hedge fund experience, he still has other sufficient hedge 
fund experience that qualifies him to provide the limited expert testimony in this instance. 
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Professor Mark Grinblatt as an Expert in Prior Unrelated Cases. Under the Court's Order, if 

CPR, on cross-examination, attacks Dr. Grinblatt' s credibility - and CPR has indicated that it 

intends to do so - it is proper for Dr. Grinblatt to rehabilitate his credibility by testifying that he 

was retained in the past by CPR's law firm. (Feb. 3, 2005 Order on Pl.'s MIL No. 18.) See 

Tomlian ex rel. Tomlian v. Grenitz, 782 So. 2d 905, 907 (Fla. 4th DCA 2001) (holding that, in 

medical malpractice action in which defense expert's credibility was in issue, defense expert 

could testify that he had been retained in the past by plaintiffs' law firm). 
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WHEREFORE, Morgan Stanley respectfully requests that this Court deny CPH's Motion 

in Limine No. 19 to Exclude Portions of Expert Witness Mark Grinblatt's Testimony. 
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MARK GRINBLATT, JANUARY 7, 2005 

1 con f i dent i a l i t y  i s sue . 

2 A .  I don ' t  think Mr . B emi s should be 

3 l e ga l l y  advi s ing me on thi s . I - - I mean , i f  I 

4 could c a l l  the attorney a s s oc i a t e d  with the ca s e , 

5 and he reas sured me , I ' d feel mo re comfo r t able 

6 about that , but Mr . Bemi s i sn ' t  my coun s e l , so 

7 

8 

Q . 

A .  

Fine . We ' l l do that at a - -

- - h e  i s  not i nvo lved in thi s mat t e r ,  

9 s o  I don ' t  think h e  should b e  t h e  l egal autho r i t y  

1 0  on t h a t  mat t e r . 

1 1  

1 2  

1 3  

Q . 

A .  

Q . 

O kay . We ' l l do that at  a brea k . 

O kay . 

As i de from that one p o s s ib l e  addi t ion , 

1 4  i s  your curri culum vi tae f ound i n  your report , t o  

1 5  the be s t  o f  your knowledge , t rue and c o r r e ct ? 

1 6  

1 7  

1 8  

1 9  

A .  

Q . 

A .  

Q . 

Y e s . 

And compl e t e ?  

Y e s . 

We ' ve spent s ome t ime t a l k i ng about 

2 0  l i t i g a t i on con s u l t ing that you have done . I n  

2 1  addi t i on t o  the l i t i ga t i on cons u l t ing and 

22 t e s t i fying you -- you ' ve done , have you done any 

2 3  nonl i t i gat i on consul t ing? 

2 4  

2 5  

A .  

Q . 

Y e s . 

About what s ub j ect mat t e r s ? 

ESQUIRE DEPOSITION SERVICES - CIDCAGO 
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• 

MARK GRINBLATT, JANUARY 7, 2005 

1 A .  I have been i nvo lved i n  p o rt fo l i o  

2 management . I as s i s t e d  T ime s -Mi rror in develop i ng 

3 a cut t ing-edge va l uat i on s ys t em .  I ' ve a s s i s t ed a 

4 money management f i rm, and I b e l i eve i t  wa s i n  

5 e f f i c i ent l y  a l l oc a t ing the i r  port fol i o . 

6 I have a s s i s t e d  S a l omon Bro the rs  in 

7 L DC debt , va l ua t i o n ,  and hedgi ng . I a s s i s te d  

8 S al omon Brothers i n  s t ructuring s e cur i t i e s  

9 t rans a c t i ons . 

1 0  I a s s i s ted S a l omon Brothe r s  in valuing 

1 1  c o l l a t e ra l i z ed ob - - bond ob l i g a t i on s  and hedging 

1 2  them . 

1 3  I ' m sure t h e r e  are mo re . Jus t ,  a ga i n , 

1 4  a l ong hi s to r y  o f  vari ous intere s t s , and - - and 

1 5  i t ' s  hard to  reca l l  s p e c i f i c a l l y  beyond that . 

1 6  Q . I n  tho s e  mat t e r s , do you charge the 

1 7  s ame hourl y rate t hat you charge in your 

1 8  l i t i ga t i on consul t ing ? 

1 9  A .  Mo s t  o f  t ho s e  - - I n  fact , a l l  o f  tho s e  

2 0  mat t e r s  w e re a long t ime a g o , s o  j u s t  be cau s e  my 

2 1  r a t e  has appr e c i a t e d ,  I charged l e s s  back then . 

2 2  Were I t o  have a s imi l a r  p ending retention a s  a 

2 3  con s u l t ant , I wou l d  cha r g e  the s ame t hing - - i n  

2 4  l i t i ga t ion ma t t e r s . My t ime i s  my t ime . 

2 5  Q . I unde r s t and . When was the l a s t  

ESQUIRE DEPOSITION SERVICES - CHICAGO 
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MARK GRINBLATT, JANUARY 7, 2005 

1 r i s e  to you be ing involved in a bus i ne s s  venture ? 

2 A .  No . I - - I have been invo lved i n  

3 bus in e s s  venture s ,  but not spe c i f i ca l l y  w i t h  

4 r e s p e c t  t o  tha t , ye s . 

5 Q . You -- You ' ve t a ken me into my next 

6 a re a . You s a i d  you ' ve been i nvo l ved i n  bus ine s s  

7 venture s .  

8 

9 

A .  

Q . 

Y e s . 

D e s cribe the bus i ne s s  ventur e s  you 

1 0  have been involved i n . 

1 1  A .  Okay . One i s  a - - ha s s ome 

1 2  confi dent i a l i t y  a s s o c i a t ed w i t h  i t , but I can 

1 3  provi de s ome l oo s e  det a i l s . I did manage mone y  

1 4  f o r  a l arge hedge fund . 

1 5  

1 6  

Q . 

A .  

I s  that on your r e s ume ? 

No , b e c au s e  the re i s  a ve r y ,  ve ry 

17 s t r i ct con -- con f i den t i a l i t y  agreement a s s oc i ated 

1 8  w i th the s ev e r ance . 

1 9  

2 0  

2 1  

2 2  

2 3  

Q . 

A .  

Q . 

A .  

Q . 

2 4  in managing ? 

2 5  A . 

When d i d  you do t ha t ? 

I n  the l at e  1 9 9 0 s . 

Can you iden t i fy the hedge fund? 

N o . 

What - - wha t a s s e t s  were you i nvo lved 

P r i ma r i l y ,  e qui t y  s e cur i t i e s . 
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1 

2 

Q . 

A .  

MARK GRINBLATT, JANUARY 7, 2005 

I n  p a rt i cular fie lds ? 

I don ' t  under s tand wha t  you me an by 

3 that que s t ion . 

4 Q . We l l ,  e qu i t y  s e curit i e s  in 

5 t e l e commun i ca t i o n s  or in biotech or in 

6 manu facturing o r  i n  - - Was your i nvolveme n t  

7 l imi ted to a part i cular i ndu s t r i a l  are a ?  

8 

9 

A .  

Q . 

No . 

As ide from - - I a s sume thi s i nvolved 

1 0  more than t a king l ong po s i t ions i n  various s to c ks . 

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1 

2 2  

2 3  

2 4  

2 5  

A .  I t  i nvolved mo re than t ha t ,  y e s . 

Q . Wha t  did i t  i nvo lve ? Can you t e l l  me ? 

A .  I t  i nvolved t a king short po s i t i on s . 

Q . Anything e l s e ?  

A .  I t  i nvo l ved futu r e s  hedging . And we 

were free t o  do a l l  kinds of other kinds o f  

inve s tment . Jus t  at  the t ime t h a t  wa s the o n l y  

tran s a c t i on s  we unde rt o o k . 

Q . When you were invo lved in t h i s 

re l a t i on s hi p  f o r  the hedge fund , w e re you 

compen s ated s t r i c t l y  on an hourl y b a s i s ,  or were 

you a l s o p a i d  a p e rcentage of return s ? 

A .  I never r e ce i ved hour l y  compe n s a t i on . 

Q . How - - What was  the - - the nature o f  

your compens a t i o n ?  H ow w a s  your c ompens a t i on 

ESQUIRE DEPOSITION SERVICES - CHICAGO 
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MARK GRINBLATT, JANUARY 7, 2005 

1 de rived? 

2 A .  I t  was a s t andard hedge- fund t ype o f  

3 a rrangement , i ncent ive fee and a b a s e  fee . 

4 Q . Do you know when you t e rminated your 

5 r e l a t i onship wi t h  them? 

6 

7 

8 

A .  

Q . 

A .  

Janua ry o r  February o f  1 9 9 9 . 

Why ' d  you l e ave ? 

I - - I - - To de l ve into that , I thi n k ,  

9 would di s c l o s e  s ome things that I think the 

1 0  confident i a l i t y  agreement would prohib i t . 

1 1  Q . Can you de s cribe for me the 

12 pe rformance , the -- how we l l  the hedge fund did 

1 3  during the t ime pe r i od you were i nvo lved with 

1 4  t hem? 

1 5  A .  I can s ay that we were p a i d  a 

1 6  s ub s t an t i a l  f e e . Be yond that , I don ' t  think I 

1 7  want t o  t a l k  about the spe c i f i c s . 

1 8  Q . You s a i d  "we . "  W a s  there s omeone e l s e 

1 9  i nvolved b e s ide s your s e l f ?  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

A .  I had two partne r s . 

Q . Who were the y ?  

A .  Aga i n ,  I - - I mean , t h i s 

confident i a l i t y  agreemen t  i s  s o  b r o ad i n  t e rms o f  

ment ioning anyth i ng about thi s ,  I - - I he s i t at e  t o  

g o  beyond th i s . 
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1 Q . 

MARK GRINBLATT, JANUARY 7, 2005 

Okay . I s  there anything e l s e  that you 

2 can t e l l  me about the work you did for them, for 

3 t h i s unnamed hedge fund , that wouldn ' t  violate the 

4 con f i den t i a l ity p rovi s i on? 

5 

6 

A .  

Q . 

No . 

As ide f rom the wor k  you did for t h i s  

7 hedge fund , what other bus ine s s  venture s have you 

8 been i nvo lved i n ?  

9 

1 0  

1 1  

A .  

Q . 

A .  

I ran my own hedge fund . 

Okay . When was t ha t ?  

That was from approxima t e l y  

1 2  October 2 0 0 0  through June 2 0 0 1 . 

1 3  

1 4  

1 5  

1 6  

1 7  

Q . 

A .  

Q . 

A .  

Q . 

What was  the name o f  the hedge fund ? 

Pa l i s ade s Quant . 

Q-u-a -n- t ?  

Q -u-a -n- t . 

What wa s the bus ine s s  o f  that fund ? 

1 8  What d i d  i t  do ? 

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

A .  I t  i dent i f i ed comp an i e s  v i a  a 

s t at i s t i ca l  me thod t h a t  had h i gh probab i l i t y 

re l a t ive t o  other compani e s  o f  exagge r a t ing the i r  

accoun t ing numb e r s , p e r haps even commi t t ing fraud . 

I t  a l s o  ana l y z ed comp an i e s  t h a t  were ext reme l y  

con s e rvat i ve i n  the i r  a ccoun t i n g  pract i ce s  and , 

according l y ,  t o o k  po s i t i ons , t h e  de t a i l s  o f  whi ch 

ESQUIRE DEPOSITION SERVICES - CHICAGO 
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MARK GRINBLATT, JANUARY 7, 2005 

1 would reve al t rade secre t s  that I ' d p r e f e r  not to  

2 divul ge . 

3 Q . So you too k po s i t i ons ba s ed on t h i s 

4 s t a t i s t i cal anal y s i s ?  

5 

6 

7 

8 

9 

1 0  

A .  

Q . 

A .  

Q . 

A .  

Q . 

Ye s ,  and hedging cons iderat i o n s . 

How much money did the fund i nve s t ?  

The fund i nve s t e d  $ 5  mi l l i on . 

What were t he fund ' s  return s ? 

Mode s t l y  p o s i t ive . 

Why ' d  you s t op the fund o r  why - - Let 

1 1  me wi thdraw that . I s  the fund con t i nu i ng ? 

1 2  

1 3  

A .  

Q . 

No . 

When you c e a s e d  your a s s oci a t i on w i t h  

1 4  i t  in June o f  2 0 0 1 , was that the end o f  i t ?  

1 5  

1 6  

1 7  

A .  

Q . 

A .  

That was the end o f  i t . 

Why d i d  i t  come to  an end? 

I made a de c i s ion that the re was not 

1 8  enough money that we were manag ing to , A, a ch i eve 

1 9  the p e r formance I wou l d  l i ke to a ch i eve g i ven that 

2 0  expens e s  are cha r ged to the fund ; and a t  the l ev e l  

2 1  o f  funding , I d i dn ' t  t h i n k  t h e  compen s a t i on wa s 

2 2  worth my t ime . 

2 3  Q . As i de from tho s e  two fund s , have you 

2 4  been i nvo lved in any o t h e r  bu s i ne s s  venture s ?  

2 5  A . Not t hat I r e c a l l . 

ESQUIRE DEPOSITION SERVICES - CHICAGO 
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1 

2 

3 

Q . 

A .  

Q . 

MARK GRINBLATT, JANUARY 7, 2005 

how o ften doe s  the boa r d  me e t ?  

The board me e t s  quart e r l y . 

There w a s  a l s o  a period,  P ro f e s s o r  

4 Grinbl a t t , when you wo rked at  S a l omon ;  i s  that 

5 corre ct ? 

6 A .  There w a s  a pe r i od I wo r ke d  a t  S a l omon 

7 Brothe r s  a s  we l l . 

8 

9 

Q . 

A .  

And when - - when was that ? 

Let ' s  c a l l  i t  spring o f  1 9 8 9  through 

1 0  spring o f  1 9 9 0 . 

1 1  Q . And you did that wh i l e  you were o n  

1 2  l e ave from your academi c re spon s ib i l i t i e s ? 

1 3  

1 4  

A .  

Q . 

Y e s  . 

What i s  i t  that you did f o r  S a l omon 

1 5  when you were the r e ? 

1 6  A .  I wo r ke d  on five o r  s i x  d i ffe rent 

1 7  proj e ct s . One p r o j e ct i nvo lved valua t ions o f  

1 8  var i ous kinds o f  s e cur i t i e s  and commod i t i e s . 

1 9  Anothe r - - Mo s t  o f  my p r o j e c t s  i nvo lved valuing 

2 0  credi t - s en s i t ive i n s t rument s .  I w a s  a l s o  i nvolved 

2 1  in s e cur i t y  de s i gn ,  carving up t ranch e s  for 

22 co l l a t e ra l i z e d  bond obl i gat i ons of p o r t fo l i o s  o f  

2 3  high- y i e l d  bonds . I wa s comput i ng he dge r a t i o s  

2 4  

2 5  

for va r i o u s  comp l e x  f i n anc i a l  i n s t rument s . 

And I w a s  i nvo l ved i n  the de s i gn o f  a 
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1 would have been lowe r damage s , but i t  woul d have 

2 been i napp rop r i ate in thi s ca s e . 

3 Q . Why i s  February 2 6th an app rop r i at e  

4 date f o r  the debt ; whe re a s , Februa ry 2 3 rd i s  the 

5 appropr i a t e  dat e  for the s t o c k ?  

6 A .  Because the s t ock p r i c e  that I u s e  i s  

7 l inked t o  the value o f  the debt . And when we ' re 

8 l oo k i ng a t  Ma r ch 3 0 ,  we ' re l oo ki n g  at a s tock 

9 price that ' s  c l o s e r  t o  the February 2 6t h  p r i ce 

1 0  than t o  the February 2 3 rd p r i ce . 

1 1  Q . But the s t o c k  p r i ce f o r  Co l eman 

1 2  between February 2 3 rd and Februa r y  2 6t h  move s ,  b y  

1 3  your ana l y s i s ,  t o  re f l e ct the me r g e r  p r emium . 

1 4  There are two factor s . One i s  t h e  me r g e r  p remium? 

1 5  

1 6  

A .  

Q . 

Y e s . 

I s  there any evidence that there wou l d  

1 7  be a me rge r p r emium i n  the debt r e turn ? 

1 8  A .  No . The debt return i s  a de r i vat ive 

1 9  s e cur i t y  o f  the s tock,  whatever t h e  ma r k e t  

2 0  be l i eve s i s  the s ource o f  . i t s  p r i ce . 

2 1  One o f  the things I d i d  on Wa l l  S t r e e t  

2 2  w a s  t o  v a l ue h i gh - yi e l d  debt . And the way to 

2 3  think about that h i gh - y i e l d  debt i s  that i t ' s  an 

24 opt i on on the a s s e t s  o f  the c omp a n y  as i s  the 

2 5  s t o c k ,  s o  t ran s a ct ions woul d  o ft en take p l ace i n  
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1 the debt whe re you would hedge the debt 

2 t ran s ac t i on b y ,  for examp l e , s hort ing the s to c k . 

3 I know o f  seve ral ca s e s  whe re 

4 a rb i t rageurs di d thi s on W a l l  Stre e t ,  and they 

5 could hedge that becau se the e qui t y  and the debt , 

6 when the debt i s  h i gh- yi e l d ,  are prox i e s  for 

7 t he s e  - - each other i n  a v e r y  comp l i cated way . 

8 And j us t  a s  -- There was a Nobel P r i z e  awarded for 

9 this  - - you can value any opt i on i n  relat i on t o  

1 0  t h e  unde rl ying s to c k ,  you c a n  value i n  th i s  

1 1  p a r t i cu l a r  ci rcumst ance - - t h i s  i s  very s imp l e  

1 2  z e ro coupon debt - - Y o u  c a n  value t h i s  debt i n  

1 3  r e l a t i on t o  the unde r l ying s to c k  . 

1 4 So the f a c t  that a me rge r - re l a t e d  

1 5  premi um i s  att ached t o  i t  i s  unimpo r t ant . What ' s  

1 6  important i s  actual l y  wha t the p r i ce i s . And I ' ve 

1 7  g o t  a benchma rk for what a s to c k  p r i c e  on 

1 8  March 3 0 th i s  by going to February 2 6 th . I t  

1 9  doe s n ' t  mat t e r  t o  me whe t h e r  i t ' s  caus ed b y  a 

2 0  me rger - - an i n f l a t i on due t o  account ing o r  

2 1  i n f l a t i on due to  me r g e r  r umo r s  o r  anything . The 

22 fact that i t ' s  a numbe r  t h a t ' s  c l o s e  to the numb e r  

2 3  on March 3 0  f o r  t h e  t rue v a l u e  t e l l s  me t h a t  I can 

24 use thi s who l e  opt i o n  pr i c i ng t e chno l ogy deve l op e d  

2 5  b y  B l a c k  and S cho l e s  t o  va l ue that h i gh- yi e l d  debt 
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1 bus ine s s  experience as we l l  as from my academi c 

2 e xpe r i ence that you can s e l l  anything and capture 

3 any kind o f  gamb l e  i n  the financial  ma r ket s ,  

4 part i cu l a r l y  i f  you ' re a wealthy inv e s t o r  or an 

5 inst i t u t i onal inve s to r  w i th acce s s  to t he mo s t  

6 s ophi s t i cated veh i cl e s  o f  mode rn finance . 

7 Q .  Have you l o o ked at how Co l eman coul d  

8 have s o l d  t h i s  part i cu l a r  inves tment ,  how Co l eman 

9 ( Parent ) Hol dings coul d  have s o l d  thi s part i cu l a r  

1 0  inve s tmen t ?  

1 1  A .  Wel l ,  a s  I s tated i n  my report , I s aw 

1 2  no evi dence that they couldn ' t  have c aptured t h i s  

1 3  value o r  s h o r t ed Sunbe am s to c k  or  ent e r e d  into a 

1 4  total re turn swap . The l ega l i t i e s  o f  a phys i ca l  

1 5  trans f e r  o f  tho s e  share s ,  you know , w i th the 

1 6  re s t r i c t i on s  that may have been p l ac e d  on them in 

1 7  the me rge r ,  I ' m - - you know , I ' m - - that ' s  mo re o f  

1 8  a l e g a l  op i n i o n ,  but i t ' s  not r e l evant t o  the 

1 9  economi c s  o f  thi s c a s e . I bel i eve t h e y could have 

2 0  captured that value , and even i f  they could - -

2 1  have captured i t  a t  t h a t  t ime w i t h  s ome form o f  

2 2  hedgi n g  t rans a c t i o n ,  i t  woul d  n o t  have a f fe c t e d  my 

2 3  damage c a l cu l a t i on . 

Q . I -- I unde r s t and that l a t t e r  point , 2 4  

2 5  but now I ' m t a l king about how t h e y  c o u l d  have 
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1 captured i t . Have you dev e l oped o r  out l ined a 

2 s trategy that they could have u s e d  that would have 

3 b e e n  l e g a l  and app ropri ate in thi s c a s e  to do that 

4 t rans act ion?  

5 A .  I don ' t  know what ' s  l egal o r  i l l e gal 

6 in thi s c a s e . What I sugg e s ted in my repo r t  i s  a 

7 number o f  veh i c l e s  that I think would be ava i l ab l e  

8 t o  any holder o f  re s tricted s t o c k s  o r  i l l i qu i d  

9 share s . I nve s tment banks are wi l l ing to  ma ke b e t s  

1 0  w i t h  you o n  a lmo s t  anything . 

1 1  I n  my hedge fund exp e r i ence , f o r  

1 2  examp l e , when I went around , I t a l ke d  t o  i n  - -

1 3  i nve s tment banking people i n  t h e  - - a s s o c i at e d  

1 4  w i th the hedge fund i ndu s t ry and s a i d : I f  I want 

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

t o  s e l l  share s , but there ' s  s ome l e g a l  re s t r i ct i o n  

a s s oc i a t e d  w i th i t , a s s o c i a t ed w i th t h e  s e cu r i t i e s  

l aw s , can I j u s t  ent er i n to a swap w i th y o u ?  

And they s a i d ,  W e l l ,  w e  c a n  do swaps 

out of London on a lmo s t  anything . 

S o  t o  the extent that I have g ene ral 

knowl edge that you can hedge a lmo s t  anyt h i ng , they 

can cap ture that value . 

Whet h e r  the re w a s  s ome phys i ca l , lega l 

i s sue i nvo lved that prevented t hem from phys i ca l l y  

s e l l i ng tho s e  spe c i f i c  s h a re s  a s  oppo s e d  t o  
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1 f o r  l a rge and we a l thy i nve s tor s , not ,  perhap s , for 

2 you and me , but , you know,  for s omebody with 

3 s u f f i c i ent cap i t a l  and a cce s s  t o  sophi s t i ca t e d  

4 f inan c i a l  advi s o r s  and a ccount s that could be s e t  

5 up a l l  ove r the wo rld,  I s e e  n o  reason that thi s 

6 c ould not have been done . 

7 BY MR . BRODY : 

8 Q . Have you formed any op inions a s  to the 

9 amount of the stock that could have been hedged? 

1 0  A .  I - - I don ' t  have an answer t o  that , 

1 1  but I s e e  no r e a s on why a l l  o f  i t  could not have 

1 2  been hedged no r i s  that re l evant to my damage 

1 3  c a l cu l at i o n  . 

1 4  Q . I know i t ' s  not r e l evant to your 

1 5  damage cal cul a t i o n ,  but you ' ve c r i t i c i z e d  Mr . N ye 

1 6  for i t ,  for - - for not l o o ki n g  i n t o  thi s ,  �nd s o  I 

1 7  want t o  evaluate i t  a l i t t l e  mo re care ful l y .  

1 8  

1 9  

A .  

Q . 

Y e ah . 

Do you know what the i nve s tment ban k s  

2 0  were o f fe r ing at the t ime i n  t e rms o f  t h e  volume 

2 1  o f  s t o c k  that they wou l d  hedge ? 

2 2  A .  I haven ' t  s p e c i f i ca l l y  l o o ke d  i nto 

23 thi s t ran s a ct i on . 

2 4  

2 5  

Q . 

A .  

Okay . 

Al l o f  my know l edge w i th r e sp e ct to 
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1 t he answe r s  I ' ve been giving you i s  a general 

2 impre s s i on I have from my bus ine s s  e xp e r i ence i n  

3 the f i nanc i a l  ma r ke t s  a s  we l l  a s  my 2 4  yea r s  o f  

4 t eaching and - - about s e cur i t i e s . And one o f  t h e  

5 principl e s  I t e a ch my s tudent i s ,  y o u  know , t h e  

6 way f inanci a l  mar ke t s  a r e  s e t  up toda y ,  y o u  can 

7 hedge anyth i ng . 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9 

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

Q . Now , you a l s o  t a l ked about Rul e  1 4 4 . 

A .  Ye s . 

Q . Do you con s i de r  your s e l f e xp e r t  i n  t h e  

manne r i n  wh i ch Rul e 1 4 4  ope r ate s ?  

A .  I am no t a l egal exp e r t  o n  Rul e  1 4 4 A .  

I t e a ch Rul e  1 4 4A a s  a - - j us t  a gene r a l  p r i nc i p l e  

about what c a n  b e  done w i th privat e l y  h e l d  s to c k . 

I ment i oned i t  i n  my t e x tboo k ,  but I am n o t  a 

l egal expe r t  on the spe c i f i c s  o f  when and when i t  

cannot be app l i ed . 

Q . Do you know i f  McAndrews & Fo rb e s  o r  

i t s  compani e s  wou l d  have been con s i de r e d  an 

a f fi l i at e  o f  S unbe am und e r  Rul e  1 4 4A at any t ime ? 

A .  I don ' t have any knowl e dg e  about 

Q . Do you have any knowl edge about 

whe the r 1 4 4A impo s e s  l imi t s  on a p o t e n t i a l  

s e l l e r ' s  abi l i t y  t o  s e l l ,  the amount o f  s t oc k  t h a t  

can be s o l d  in a any g iven t ime p e r i od ?  
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IN THE FIFTEENTH JUDICIAL 
CIRCUIT IN AND FOR PALM BEACH 
COUNTY, FLORIDA 

COLEMAN (PARENT) HOLDINGS INC., 

Plaintiff, 
CASE NO: CA 03-5045 AI 

vs. 

MORGAN STANLEY & CO. INCORPORATED, 

Defendant. 

SUPPLEMENT TO 

MORGAN STANLEY'S MOTION IN LIMINE NO. 13 
TO STRIKE THE EXPERT OPINION 

OF SAMUEL J. KURSH AS UNTIMELY AND CUMULATIVE 

On January 26, 2005, Morgan Stanley moved to strike the testimony of CPH expert 

Samuel Kursh for three separate and independent reasons: (1) Kursh's testimony relates solely to 

the valuation of The Coleman Company - the very same topic for which CPH offers two other 

experts, Michael Wagner and Blain Nye; (2) Kursh's "out-of-pocket" valuation theory arrives at 

a different conclusion than Wagner's "out-of-pocket" valuation opinion and utterly contradicts 

the "expectation damages" theory offered by Nye; and (3) CPH failed to file Kursh's rebuttal 

expert report in a timely fashion and has failed to make Kursh available for deposition in this 

case. At this stage of the case CPH should have already settled on its damages theory and shown 

its cards to Morgan Stanley. 

Since the filing of Morgan Stanley's Motion in Limine No. IJ To Strike the Expert 

Opinion of Samuel Kursh on these grounds, CPH has yet to make a reasonable proposal to make 

Kursh available for deposition. On February 4, 2004 - ten days before the start of the four day 

Pretrial Conference - CPH sent a letter to Morgan Stanley stating that Kursh could be made 

available in Delaware or Pennsylvania for four hours on February 11 and again the following 

week for four additional hours, either February 14, 15, or 16, during the Pretrial Conference. 

16div-010995



(Feb. 4, 2005 M. Brody Letter. to T. Clare (Ex. 1).) CPH cannot take the position that Kursh's 

health prevents him from submitting a timely report and giving an ordinary, timely deposition in 

Florida, and also conveniently maintain that Kursh is available to testify at trial as needed. 

In the Court's January 12, 2005 Order granting CPH's request to extend time for filing 

Kursh's rebuttal report, the Court acknowledged Morgan Stanley's right "to seek to exclude all 

or part of Mr. Kursh's testimony if it is unduly prejudiced by the delay." Morgan Stanley has 

been unduly prejudiced by the delay. CPH has already gained an unfair tactical advantage with 

respect to Kursh by missing the December 28, 2004 rebuttal report date, (CPH filed Kursh's 

report a month later on January 24), missing the deadline for expert depositions, missing the 

January 14 date for expert designations, missing the January 21 and 28 dates for objections and 

counter-designations, missing the January 26, 2005 date for motions in limine regarding experts 

and missing the February 5 response date for those motions. The Court cautioned CPH over a 

month ago that further delay would result in Kursh's exclusion: "[T]he longer the time goes, the 

more likely it is that [Morgan Stanley] is going to be prejudiced, which means for whatever 

reason this evidence isn't going to come in." (Jan. 12, 2005 Hrg. at 17:20-18:1.) 

Because the parties are on the eve of trial, and CPH has yet to disclose to Morgan Stanley 

what damages theory it intends to pursue or to make reasonable arrangement for its third 

(alternate) damages expert to be deposed, and because Kursh is redundant, duplicative, and 

cumulative.of CPH's other expert testimony, Kursh should be excluded from trial. See Binger v. 

King Pest Control, 401 So. 2d 1310, 1314 (Fla. 1981) (affirming trial court's right to exclude 

expert testimony for failure to comply with pretrial order in order to help "eliminate surprise and 

avoid trial by 'ambush"'). 

2 
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WHEREFORE, Morgan Stanley respectfully requests that this Court enter an order 

striking the testimony and opinions of CPH expert Samuel J. Kursh. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to 

all counsel of record on the attached service list by facsimile and hand delivery on this 9th day of 

February 2005. 

Jeffrey S. Davidson 
Lawrence P. Bemis (FL Bar No. 618349) 
Thomas A. Clare 
Zhonette M. Brown 
KIRKLAND & ELLIS LLP 

655 15th Street, N.W., Suite 1200 
Washington, D.C. 20005 
Telephone:(202) 879-5000 
Facsimile:(202) 879-5200 

Mark C. Hansen 
James M. Webster, III 
Rebecca A. Beynon 
KELLOGG, HUBER, HANSEN, 

TODD, EV ANS & FI GEL, P.L.L.C. 

Sumner Square 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Telephone: (202) 326-7900 
Facsimile: (202) 326-7999 

Counsel for 
Morgan Stanley & Co. Incorporated 

Joseph Ianno, Jr. (FL Bar No. 655351) 
CARL TON FIELDS, P.A. 

222 Lakeview Ave., Suite 1400 
West Palm Beach, FL 33401 
Telephone: (561) 659-7070 
Facsimile: (561) 659-7368 
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Jack Scarola 
SEARCY, DENNEY, SCAROLA, 

BARNHARDT & SHIPLEY, P.A. 

2139 Palm Beach Lakes Blvd. 
West Palm Beach, FL 33409 

Jerold S. Solovy 
Michael Brody 
JENNER & BLOCK, LLC 

c/o Mafco Holdings, Inc. 
777 S. Flager Drive 
Suite 1200- West Tower 
West Palm Beach, FL 22401-6136 

(LEGAL_l0183522_1)_20050209 Supplement to MIL 13 to 
Strike Kursh.DOC 
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FEB-04-2005 05:59 

February 4, 2005 

By Telecopy 

Thomas A. Clare, Esq. 
KIRKLAND & EILIS LLP 
222 Lakeview Avenue 
Suite 260 
West Palm Beach, FL 33401 

JENNER AND BLOCK 

Re: Coleman (Parent) Holdings Inc. v. Morgan Stanley & Co. 

Dear Tom: 

I write concerning the health of Dr. Samuel Kursh. 

P.02/02 

JENNER&.BLOCK 

Jenner & Block LLP 
One lBM Plaza 
Chicago, IL 60611 
Tel 312-222-9350 
wwwJenner.com 

Michael T. Brody 
Tel 312 923-2711 
Fax 312 84Q-1711 
mbrody@jenner.com 

Chicago 
Dallas 
Washington, DC 

Dr. Kursh has been advised by his doctor that he may resume an abbreviated work schedule. Dr. 
Kursh has advised us that he is available for a deposition on February 11. Due to his recent heart 
surgery, Dr. Kursh requests that the deposition be limited to four hours per day� If you need 
additional time to conclude the deposition of Dr. Kursh, he can make himself available for a 
second session on either February 14, 15, or 16. Dr. Kursh requests that the deposition take 
place in Wilmington, Delaware. If this is not convenient to you, Dr. Kursh could make himself 
available in Philadelphia. 

Please advise me whether Morgan Stanley wishes to go forward with Dr. Kursh's deposition on 
the days we have offered. 

Very truly yours, 

�7.� 
Michael T. Brody { 

MTB:cjg 
cc: Joseph Ianno, Esq. (by telecopy) 

John Scarola, Esq. (by telecopy) 
Mark C. Hansen, Esq. (by telecopy) 
Jerold S. Solovy, Esq. 

ClliCAGO_l 209404_1 

16div-011000


	16div Attachment (CPH 300 Production)_4
	20040915Hrg
	20040916 A
	20040916 B
	20040916 C
	20040916 D
	20040916 E
	20040916 F
	20040917 A
	20040917 B
	20040920 A
	20040920 B
	20040921 A
	20040921 B
	20040921 C
	20040921 D
	20040921 E
	20040921 F
	20040921 G
	20040921 H
	20040921 I
	20040921 J
	20040921 K
	20040921 L
	20040922
	20040923
	20040924 A
	20040924 B
	20040924 C
	20040924 D
	20040924 E
	20040924 F
	20040924 G
	20040925
	20040927 A
	20040927 B
	20040928
	20040929 A
	20040929 B
	20040930 A
	20040930 B
	20040930 C
	20040930 D
	20040930 E
	20040930 F
	20040930 G
	20040930 H
	20040930 I
	20040930 J
	20040930 K
	20040930 L
	20040930 M
	20040930 N
	20040930 O
	20040930 P
	20040930 Q
	20041004
	20041005
	20041006
	20041007 A
	20041007 B
	20041007 C
	20041007 D
	20041007 E
	20041008 A
	20041008 B
	20041008 C
	20041011
	20041012 A
	20041012 B
	20041012 C
	20041012 D
	20041012 E
	20041012 F
	20041012 G
	20041012 I
	20041012 J
	20041013 A
	20041013 B
	20041013 C
	20041014 A
	20041014 B
	20041015 A
	20041015 B
	20041015 C
	20041015 D
	20041015 E
	20041015 F
	20041015 G
	20041015 H
	20041015 I
	20041015 J
	20041015 K
	20041015 L
	20041015 M
	20041018 A
	20041018 B
	20041018 C
	20041018 D
	20041018 E
	20041018 F
	20041019 A
	20041019 B
	20041020 A
	20041020 B
	20041020 C
	20041021 A
	20041021 B
	20041021 C
	20041021 D
	20041021 E
	20041022 A
	20041022 B
	20041022 C
	20041022 D
	20041022 E
	20041022 F
	20041022 G
	20041022 H
	20041022 I
	20041022 J
	20041022 K
	20041022 L
	20041022 M
	20041022 N
	20041022 O
	20041022 P
	20041022 R
	20041025 A
	20041025 B
	20041025 C
	20041025 D
	20041026 A
	20041026 B
	20041026 C
	20041026 D
	20041026 E
	20041026 F
	20041027 A
	20041027 B
	20041027 C
	20041027 D
	20041027 E
	20041028 A
	20041028 B
	20041028 C
	20041029 A
	20041029 B
	20041029 C
	20041029 D
	20041029 E
	20041029 F
	20041029 G
	20041029 H
	20041029 I
	20041029 J
	20041029 K
	20041101 A
	20041101 B
	20041101 C
	20041101 D
	20041101 E
	20041101 F
	20041101 G
	20041101 H
	20041102 A
	20041102 B
	20041102 C
	20041102 D
	20041103 A
	20041103 B
	20041103 C
	20041103 D
	20041103 E
	20041103 F
	20041103 G
	20041103 H
	20041103 I
	20041103 J
	20041104 A
	20041104 B
	20041104 C
	20041104 E
	20041104 F
	20041104 G
	20041104 H
	20041104 I
	20041104 J
	20041104 K
	20041104 K
	20041104 L
	20041104 L
	20041104 M
	20041105 A
	20041105 B
	20041105 C
	20041105 D
	20041105 E
	20041105 F
	20041105 G
	20041105 H
	20041105 I
	20041105 J
	20041105 K
	20041105 L
	20041105 M
	20041105 N
	20041105 O
	20041105 P
	20041105 Q
	20041105 R
	20041105 S
	20041108 A
	20041108 B
	20041108 C
	20041108 D
	20041108 E
	20041108 F
	20041108 G
	20041109 A
	20041109 B
	20041109 C
	20041110 A
	20041110 B
	20041110 C
	20041110 D
	20041110 E
	20041110 F
	20041110 G
	20041110 H
	20041110 I
	20041110 J
	20041110 K
	20041110 L
	20041112 A
	20041112 B
	20041112 C
	20041115 A
	20041115 B
	20041116 A
	20041116 B
	20041116 C
	20041116 D
	20041117 A
	20041117 B
	20041117 C
	20041117 D
	20041117 E
	20041117 F
	20041117 G
	20041117 H
	20041118

	16div Attachment (CPH 300 Production)_5
	20041119 A
	20041119 B
	20041122 A
	20041122 B
	20041122 C
	20041122 D
	20041122 E
	20041122 F
	20041122 G
	20041123 A
	20041123 B
	20041123 C
	20041123 D
	20041123 E
	20041123 F
	20041123 G
	20041123 H
	20041123 I
	20041123 J
	20041124 A
	20041124 B
	20041124 C
	20041124 D
	20041124 E
	20041124 F
	20041124 G
	20041129 A
	20041129 B
	20041129 C
	20041130 A
	20041130 B
	20041130 C
	20041130 D
	20041130 E
	20041201 A
	20041201 B
	20041202 A
	20041202 B
	20041203 A
	20041203 B
	20041203 C
	20041203 D
	20041203 E
	20041203 F
	20041203 G
	20041203 H
	20041207 A
	20041207 B
	20041207 C
	20041207
	20041208 A
	20041208 B
	20041208 C
	20041209 A
	20041209 B
	20041210 B
	20041210
	20041213 A
	20041213 B
	20041214 A
	20041214 B
	20041215 A
	20041215 B
	20041215 C
	20041215 D
	20041215 E
	20041215 F
	20041216 A
	20041216 B
	20041216 C
	20041217
	20041220
	20041221 A
	20041221 B
	20041221 C
	20041221
	20041222 A
	20041222 B
	20041223 A
	20041223 B
	20041227 A
	20041227 B
	20041229
	20041230
	20050103
	20050104 A
	20050104 B
	20050104 C
	20050104 D
	20050104 E
	20050105 A
	20050105 B
	20050105 C
	20050105 D
	20050106 A
	20050106 B
	20050106 C
	20050107 A
	20050107 B
	20050107
	20050110 A
	20050110 B
	20050110 C
	20050110 D
	20050110 E
	20050110 F
	20050110 G
	20050110 H
	20050110 I
	20050110 K
	20050110 L
	20050110 M
	20050110 N
	20050110 O
	20050110 P
	20050110 Q
	20050110 R
	20050110 S
	20050110 T
	20050110 U
	20050110 V
	20050110 W
	20050110 X
	20050111 A
	20050111 B
	20050111 C
	20050111 D
	20050111 E
	20050112 A
	20050112 B
	20050112 C
	20050112 D
	20050112 E
	20050112 F
	20050112
	20050113 A
	20050113 B
	20050113 C
	20050113Hrg
	Local Disk
	20050113Hrg.txt


	20050113Hrg
	20050114 A
	20050114 B
	20050114 C
	20050118 A
	20050118 AA
	20050118 B
	20050118 C
	20050118 CC
	20050118 D
	20050118 E
	20050118 F
	20050118 G
	20050118 H
	20050118 I
	20050118 J
	20050118 K
	20050118 L
	20050118 M
	20050118 O
	20050118 P
	20050118 Q
	20050118 R
	20050118 S
	20050118 T
	20050118 U
	20050118 V
	20050118 X
	20050118 Y
	20050118 Z
	20050119 A
	20050119 B
	20050119 C
	20050119Hrg
	Local Disk
	20050119Hrg.txt


	20050119Hrg
	20050120 A
	20050120 B
	20050120 C
	20050120 D
	20050121 A
	20050121 B
	20050121 C
	20050121 D
	20050124
	20050125
	20050126 A
	20050126 B
	20050126 C
	20050126 D
	20050126 E
	20050126 F
	20050126 G
	20050126 H
	20050126 I
	20050126 J
	20050126 K
	20050126 L
	20050126 M
	20050126 N
	20050126 O
	20050126 P
	20050127
	20050128
	20050131 A
	20050131 B
	20050131 C
	20050201 A
	20050201 B
	20050202 A
	20050202 B
	20050202 C
	20050203 A
	20050203 B
	20050203 C
	20050203 D
	20050203 E
	20050203 F
	20050203 G
	20050203 H
	20050204 A
	20050204 B
	20050204 C
	20050204 D
	20050207 A
	20050207 B
	20050207 C
	20050207 D
	20050207 E
	20050207 F
	20050208 A
	20050208 B
	20050208 C
	20050208 D
	20050208 E
	20050209 A
	20050209 B
	20050209 C
	20050209 D
	20050209 E
	20050209 F
	20050209 G
	20050209 H
	20050209 I
	20050209 J
	20050209 K
	20050209 L
	20050209 M
	20050209 N
	20050209 O
	20050209 P
	20050209 Q
	20050209 R
	20050209 S
	20050209 T



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




