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CASE NUMBER: 50-2003-CA-005045-OCAJ-MB

Dockets & Documents

Public = [

Docket
Number

10

11

12

13

14

15

16

Effective
Date

05/08/2003

05/08/2003

05/08/2003

05/08/2003

05/08/2003

05/08/2003

05/08/2003

05/08/2003

05/08/2003

05/08/2003

05/09/2003

05/09/2003

05/23/2003

05/23/2003

05/29/2003

06/02/2003

VOR = '} In Process = (1)
Page Size: W
Description
CAFF
COMPLAINT
CIVIL COVER SHEET
PENDING

RECEIPT FOR PAYMENT
SUMMONS ISSUED

SERVICE RETURN (ATTACHED)
ADDITIONAL COMMENTS
ADDITIONAL COMMENTS
ADDITIONAL COMMENTS
REQUEST

NOTICE OF TAKING DEPOSITION
MOTION

NOTICE OF HEARING

NOTICE

ORDER

16div-000001
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17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

39

40

06/23/2003

06/25/2003

06/25/2003

06/26/2003

07/01/2003

07/08/2003

07/08/2003

07/08/2003

07/10/2003

07/11/2003

07/14/2003

07/14/2003

07/17/2003

07/18/2003

07/23/2003

07/28/2003

07/28/2003

07/28/2003

07/28/2003

07/29/2003

07/29/2003

07/29/2003

07/29/2003

07/30/2003
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ANSWER

MOTION

MOTION TO DISMISS
OBJECTION

NOTICE OF HEARING
SUBPOENA RETURNED / SERVED
SUBPOENA RETURNED / SERVED
RE-NOTICE OF HEARING
ORDER

OBJECTION

REQUEST

REPLY/RESPONSE

MOTION

NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
MOTION

MOTION

MOTION

MOTION

NOTICE OF TAKING DEPOSITION
MOTION

NOTICE OF HEARING

NOTICE OF TAKING DEPOSITION

REQUEST
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41

42

43

44

45

46

47

48

49

50

51

52

53

54

55

56

57

58

59

60

61

62

63

64

07/30/2003

07/30/2003

07/31/2003

08/01/2003

08/01/2003

08/01/2003

08/01/2003

08/05/2003

08/05/2003

08/08/2003

08/13/2003

08/15/2003

08/15/2003

08/18/2003

08/18/2003

08/18/2003

08/18/2003

08/18/2003

08/19/2003

08/20/2003

08/20/2003

08/20/2003

08/22/2003

08/25/2003

NOTICE OF FILING INTERROGS

OBJECTION

ORDER

ORDER

ORDER

ORDER

ORDER

SUBPOENA RETURNED / SERVED

SUBPOENA RETURNED / SERVED

REQUEST

NOTICE

OBJECTION

OBJECTION

MOTION

MOTION

MOTION

RESPONSE TO:

NOTICE OF FILING

REQUEST FOR ADMISSIONS

ORDER

ORDER

ORDER

MOTION

NOTICE OF TAKING DEPOSITION
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65

66

67

68

69

70

71

72

73

74

75

76

77

78

79

80

81

82

83

84

85

86

87

88

09/02/2003

09/02/2003

09/04/2003

09/08/2003

09/11/2003

09/15/2003

09/15/2003

09/16/2003

09/16/2003

09/16/2003

09/17/2003

09/18/2003

09/18/2003

09/19/2003

09/19/2003

09/19/2003

09/22/2003

09/22/2003

09/23/2003

09/23/2003

09/24/2003

09/25/2003

09/25/2003

09/25/2003

NOTICE OF FILING INTERROGS

AGREED ORDER

SEALED

MOTION

MOTION

MOTION

NOTICE OF HEARING

ORDER

ORDER

LETTER

LETTER

MOTION

MOTION

ORDER

MOTION TO COMPEL

ORDER

REQUEST

NOTICE OF TAKING DEPOSITION

NOTICE OF HEARING

SEALED

LETTER

RESPONSE TO:

RESPONSE TO:

MOTION
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89

90

91

92

93

94

95

96

97

98

99

100

101

102

103

104

105

106

107

108

109

110

111

112

09/26/2003

09/26/2003

09/26/2003

09/30/2003

09/30/2003

09/30/2003

09/30/2003

09/30/2003

09/30/2003

10/01/2003

10/01/2003

10/01/2003

10/02/2003

10/03/2003

10/03/2003

10/03/2003

10/03/2003

10/07/2003

10/07/2003

10/07/2003

10/07/2003

10/07/2003

10/07/2003

10/08/2003
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ORDER

NOTICE OF TAKING DEPOSITION
RE-NOTICE OF HEARING

MOTION

ORDER SETTING HEARING
ORDER

ORDER

ORDER

LETTER

ORDER

ORDER

LETTER

MOTION

SUBPOENA RETURNED / SERVED
NOTICE OF TAKING DEPOSITION
NOTICE OF HEARING

SEALED

AGREED ORDER

ORDER SETTING HEARING
SUBPOENA RETURNED / NOT SERVED
SUBPOENA RETURNED / SERVED
MOTION FOR PROTECTIVE ORDER
NOTICE OF HEARING

RE-NOTICE OF HEARING

16div-000005
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113

114

115

116

117

118

119

120

121

122

123

124

125

126

127

128

129

130

131

132

133

134

135

136

10/09/2003

10/14/2003

10/14/2003

10/14/2003

10/14/2003

10/14/2003

10/16/2003

10/16/2003

10/16/2003

10/16/2003

10/16/2003

10/17/2003

10/17/2003

10/17/2003

10/20/2003

10/21/2003

10/22/2003

10/22/2003

10/27/2003

10/27/2003

10/28/2003

10/29/2003

10/29/2003

10/29/2003
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SUBPOENA RETURNED / NOT SERVED
MOTION

NOTICE OF HEARING

NOTICE OF FILING

SEALED

SEALED

SUBPOENA RETURNED / SERVED
SUBPOENA RETURNED / SERVED
NOTICE OF CANCELLATION
NOTICE

MOTION FOR PROTECTIVE ORDER
SUBPOENA RETURNED / SERVED
MOTION

NOTICE OF HEARING

ORDER

MOTION

RE-NOTICE OF HEARING
AGREED ORDER

SUBPOENA RETURNED / SERVED
ORDER

NOTICE OF TAKING DEPOSITION
MOTION TO COMPEL

NOTICE OF HEARING

NOTICE OF FILING
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137 10/29/2003
138 10/29/2003
139 10/30/2003
140 11/03/2003
141 11/04/2003
142 11/04/2003
143 11/04/2003
144 11/05/2003
145 11/05/2003
146 11/12/2003
147 11/14/2003
148 11/14/2003
149 11/14/2003
150 11/14/2003
151 11/14/2003
152 11/19/2003
153 11/19/2003
154 11/19/2003
155 11/19/2003
156 11/20/2003
157 11/20/2003
158 11/20/2003
159 11/20/2003
160 11/20/2003
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SEALED

NOTICE OF HEARING

AGREED ORDER

AFFIDAVIT

NOTICE OF FILING INTERROGS
NOTICE OF FILING

SEALED

RESPONSE TO:

MOTION

NOTICE OF TAKING DEPOSITION
RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

ORDER SETTING HEARING
ORDER

MOTION

NOTICE OF HEARING

NOTICE OF FILING INTERROGS
NOTICE OF TAKING DEPOSITION
ORDER

ORDER

CORRESPONDENCE

ORDER

LETTER

16div-000007
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161

162

163

164

165

166

167

168

169

170

171

172

173

174

175

176

177

178

179

180

181

182

183

184

11/20/2003

11/20/2003

11/20/2003

11/21/2003

11/24/2003

12/01/2003

12/01/2003

12/01/2003

12/03/2003

12/03/2003

12/03/2003

12/04/2003

12/09/2003

12/11/2003

12/11/2003

12/11/2003

12/11/2003

12/12/2003

12/12/2003

12/15/2003

12/15/2003

12/15/2003

12/15/2003

12/16/2003
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NOTICE OF FILING

SEALED

LETTER

RESPONSE TO:

NOTICE OF TAKING DEPOSITION
ORDER

ORDER

REPLY/RESPONSE

MOTION TO COMPEL
RE-NOTICE OF HEARING
ANSWER TO INTERROGATORIES
RE-NOTICE OF HEARING
NOTICE OF TAKING DEPOSITION
REPLY/RESPONSE

ORDER

NOTICE OF TAKING DEPOSITION
AGREED ORDER

NOTICE

NOTICE

NOTICE OF TAKING DEPOSITION
ORDER

ORDER

MOTION TO DISMISS

ORDER

16div-000008
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185

186

187

188

189

190

191

192

193

194

195

196

197

198

199

200

201

202

203

204

205

206

207

208

12/17/2003

12/18/2003

12/18/2003

12/18/2003

12/18/2003

12/18/2003

12/18/2003

12/19/2003

12/19/2003

12/19/2003

12/19/2003

12/29/2003

12/29/2003

12/30/2003

12/30/2003

12/30/2003

12/31/2003

01/05/2004

01/06/2004

01/06/2004

01/06/2004

01/07/2004

01/07/2004

01/08/2004

ORDER

REQUEST

ORDER

DEPOSITION

ORDER

ORDER

SEALED

MOT/NOT TO SET JURY TRIAL

NOTICE OF TAKING DEPOSITION

MOTION

NOTICE OF HEARING

MOTION TO COMPEL

MOTION

NOTICE

RE-NOTICE OF HEARING

NOTICE OF TAKING DEPOSITION

NOTICE OF HEARING

RE-NOTICE OF HEARING

MOTION

NOTICE OF HEARING

ORDER

ORDER

NOTICE OF HEARING

AGREED ORDER
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209

210

211

212

213

214

215

216

217

218

219

220

221

222

223

224

225

226

227

228

229

230

231

232

01/08/2004

01/08/2004

01/09/2004

01/09/2004

01/09/2004

01/09/2004

01/09/2004

01/12/2004

01/12/2004

01/14/2004

01/14/2004

01/15/2004

01/15/2004

01/15/2004

01/16/2004

01/20/2004

01/21/2004

01/21/2004

01/21/2004

01/22/2004

01/22/2004

01/22/2004

02/02/2004

02/02/2004
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ORDER

NOTICE

CAFF/NOA/

RECEIPT FOR PAYMENT

NOTICE OF NON FINAL APPEAL BOOK 016432 PAGE
00663

MOTION

RESPONSE TO:

ORDER

MOTION

NOTICE

ORDER

ACKNOWLEDGMENT OF NEW CASE
NOTICE OF TAKING DEPOSITION
NOTICE OF HEARING

MOTION

NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
AGREED ORDER

RESPONSE TO:

MOTION

NOTICE OF HEARING

AMENDED

AMENDED

16div-000010

https://applications.mypalmbeachclerk.com/eCase View/search.aspx 2/7/2017



eCaseView

233

234

235

236

237

238

239

240

241

242

243

244

245

246

247

248

249

250

251

252

253

254

255

256

02/05/2004

02/11/2004

02/11/2004

02/12/2004

02/17/2004

02/17/2004

02/17/2004

02/17/2004

02/17/2004

02/19/2004

02/20/2004

02/20/2004

02/23/2004

02/23/2004

02/24/2004

02/27/2004

02/27/2004

03/02/2004

03/02/2004

03/02/2004

03/03/2004

03/03/2004

03/04/2004

03/04/2004

ORDER

NOTICE OF HEARING

MOTION TO COMPEL

NOTICE OF FILING

STATEMENT

NOTICE OF FILING

STATEMENT

NOTICE OF FILING

SEALED

NOTICE OF TAKING DEPOSITION

MOTION TO COMPEL

NOTICE OF HEARING

ORDER

SEALED

ORDER

MOTION

NOTICE OF HEARING

SEALED

SEALED

RESPONSE TO:

ORDER

RE-NOTICE OF HEARING

NOTICE OF TAKING DEPOSITION

NOTICE OF TAKING DEPOSITION
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257

258

259

260

261

262

263

264

265

266

267

268

269

270

271

272

273

274

275

276

277

278

279

280

03/08/2004

03/12/2004

03/12/2004

03/12/2004

03/12/2004

03/12/2004

03/12/2004

03/12/2004

03/12/2004

03/15/2004

03/15/2004

03/15/2004

03/17/2004

03/17/2004

03/17/2004

03/17/2004

03/17/2004

03/17/2004

03/17/2004

03/18/2004

03/18/2004

03/18/2004

03/18/2004

03/18/2004

NOTICE OF SERVICE

APPENDIX

MOTION TO COMPEL

NOTICE

MOTION

NOTICE OF HEARING

NOTICE OF HEARING

NOTICE OF FILING

MOTION

ORDER

CORRESPONDENCE

ORDER

SUBPOENA RETURNED / SERVED

RESPONSE TO:

MOTION

MOTION

MOTION

NOTICE OF HEARING

SEALED

NOTICE OF FILING

NOTICE OF FILING

RESPONSE TO:

NOTICE OF FILING

SEALED
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281 03/19/2004
282 03/19/2004
283 03/22/2004
284 03/22/2004
285 03/22/2004
286 03/22/2004
287 03/24/2004
288 03/24/2004
289 03/29/2004
290 03/29/2004
291 03/30/2004
292 04/02/2004
293 04/12/2004
294 04/12/2004
295 04/12/2004
296 04/12/2004
297 04/12/2004
298 04/12/2004
299 04/12/2004
300 04/12/2004
301 04/12/2004
302 04/12/2004
303 04/12/2004
304 04/12/2004

AGREED ORDER

AGREED ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

CORRESPONDENCE

NOTICE OF TAKING DEPOSITION

MOTION

RETURNED MAIL

SUBPOENA RETURNED / SERVED

RESPONSE TO:

MOTION TO COMPEL

MOTION TO COMPEL

NOTICE OF HEARING

MOTION FOR PROTECTIVE ORDER

MOTION TO COMPEL

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

SEALED

SEALED
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305

306

307

308

309

310

311

312

313

314

315

316

317

318

319

320

321

322

323

324

325

326

327

328

04/12/2004

04/12/2004

04/13/2004

04/14/2004

04/14/2004

04/14/2004

04/14/2004

04/14/2004

04/14/2004

04/14/2004

04/14/2004

04/14/2004

04/14/2004

04/16/2004

04/16/2004

04/16/2004

04/19/2004

04/19/2004

04/19/2004

04/19/2004

04/19/2004

04/19/2004

04/19/2004

04/19/2004

SEALED

SEALED

NOTICE

RESPONSE TO:

RESPONSE TO:

NOTICE OF FILING

NOTICE

NOTICE OF FILING

RESPONSE TO:

NOTICE

NOTICE OF FILING

SEALED

SEALED

NOTICE OF TAKING DEPOSITION

NOTICE OF FILING

SEALED

AGREED ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

AGREED ORDER

ORDER

https://applications.mypalmbeachclerk.com/eCase View/search.aspx

Page 14 of 123

16div-000014
2/7/2017



eCaseView
329 04/23/2004
330 04/23/2004
331 04/23/2004
332 04/23/2004
333 04/23/2004
334 04/23/2004
335 04/23/2004
336 04/26/2004
337 04/26/2004
338 04/26/2004
339 04/26/2004
340 04/28/2004
341 04/30/2004
342 04/30/2004
343 04/30/2004
344 04/30/2004
345 05/03/2004
346 05/06/2004
347 05/06/2004
348 05/12/2004
349 05/12/2004
350 05/12/2004
351 05/13/2004
352 05/14/2004
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APPENDIX

NOTICE OF TAKING DEPOSITION
NOTICE OF FILING

NOTICE OF FILING

NOTICE OF HEARING
REPLY/RESPONSE

MOTION

SEALED

NOTICE OF TAKING DEPOSITION
ORDER

NOTICE OF SERVICE

NOTICE OF TAKING DEPOSITION
MOTION

NOTICE OF FILING

ORDER

SEALED

AGREED ORDER

NOTICE OF FILING

MOTION

NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
RESPONSE TO:

NOTICE OF TAKING DEPOSITION

16div-000015
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353

354

355

356

357

358

359

360

361

362

363

364

365

366

367

368

369

370

371

372

373

374

375

376

05/17/2004

05/17/2004

05/17/2004

05/17/2004

05/18/2004

05/18/2004

05/18/2004

05/18/2004

05/18/2004

05/18/2004

05/18/2004

05/19/2004

05/19/2004

05/19/2004

05/20/2004

05/21/2004

05/21/2004

05/21/2004

05/25/2004

05/26/2004

05/26/2004

05/28/2004

05/28/2004

06/01/2004

NOTICE OF TAKING DEPOSITION

ORDER

NOTICE OF HEARING

NOTICE OF HEARING

ORDER

ORDER

CORRESPONDENCE

ORDER

CORRESPONDENCE

ORDER

CORRESPONDENCE

ORDER

ORDER SETTING HEARING

EXHIBIT LIST

NOTICE OF COMPLIANCE

MOTION

NOTICE OF HEARING

NOTICE OF TAKING DEPOSITION

ORDER

NOTICE OF FILING

SEALED

ORDER

NOTICE OF TAKING DEPOSITION

REQUEST
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377

378

379

380

381

382

383

384

385

386

387

388

389

390

391

392

393

394

395

396

397

398

399

400

06/01/2004

06/01/2004

06/01/2004

06/02/2004

06/02/2004

06/04/2004

06/04/2004

06/04/2004

06/04/2004

06/04/2004

06/04/2004

06/07/2004

06/08/2004

06/08/2004

06/09/2004

06/09/2004

06/09/2004

06/09/2004

06/10/2004

06/11/2004

06/11/2004

06/11/2004

06/11/2004

06/11/2004

NOTICE OF PRODUCTION NON PARTY

NOTICE OF FILING

NOTICE

SEALED

NOTICE OF FILING

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

MOTION

NOTICE OF HEARING

NOTICE OF HEARING

ORDER

NOTICE

NOTICE OF FILING

SEALED

NOTICE OF FILING

RESPONSE TO:

MOTION

COPY

AGREED ORDER

AGREED ORDER

AGREED ORDER

NOTICE
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401

402

403

404

405

406

407

408

409

410

411

412

413

414

415

416

417

418

419

420

421

422

423

424

06/14/2004

06/16/2004

06/16/2004

06/17/2004

06/18/2004

06/18/2004

06/18/2004

06/18/2004

06/18/2004

06/18/2004

06/18/2004

06/21/2004

06/21/2004

06/22/2004

06/23/2004

06/23/2004

06/23/2004

06/23/2004

06/25/2004

06/25/2004

06/25/2004

06/25/2004

06/28/2004

06/28/2004

NOTICE OF UNAVAILABILITY

REQUEST FOR ADMISSIONS

REQUEST

NOTICE OF SERVICE

NOTICE OF TAKING DEPOSITION

NOTICE OF TAKING DEPOSITION

NOTICE OF FILING

NOTICE OF TAKING DEPOSITION

NOTICE OF TAKING DEPOSITION

REQUEST

NOTICE OF FILING INTERROGS

SEALED

NOTICE OF FILING

NOTICE OF TAKING DEPOSITION

NOTICE

NOTICE OF TAKING DEPOSITION

NOTICE OF TAKING DEPOSITION

NOTICE OF TAKING DEPOSITION

NOTICE OF HEARING

NOTICE OF FILING

NOTICE

MOTION TO COMPEL

STIPULATION AND ORDER

NOTICE OF FILING
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425

426

427

428

429

430

431

432

433

434

435

436

437

438

439

440

441

442

443

444

445

446

447

448

06/29/2004

06/29/2004

06/29/2004

06/30/2004

06/30/2004

06/30/2004

06/30/2004

06/30/2004

06/30/2004

06/30/2004

06/30/2004

06/30/2004

06/30/2004

07/01/2004

07/01/2004

07/02/2004

07/07/2004

07/07/2004

07/09/2004

07/09/2004

07/09/2004

07/12/2004

07/13/2004

07/14/2004

NOTICE OF SERVICE

MOTION

NOTICE OF HEARING

NOTICE

NOTICE OF SERVICE

OBJECTION

RESPONSE TO:

NOTICE OF TAKING DEPOSITION

NOTICE OF TAKING DEPOSITION

NOTICE OF FILING

ANSWER

NOTICE OF FILING

SEALED

OBJECTION

NOTICE OF UNAVAILABILITY

STIPULATION AND ORDER

REQUEST FOR ADMISSIONS

SUBPOENA RETURNED / SERVED

MOTION

NOTICE OF HEARING

NOTICE OF UNAVAILABILITY

ORDER

NOTICE OF TAKING DEPOSITION

NOTICE OF TAKING DEPOSITION
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eCaseView

449

450

451

452

453

454

455

456

457

458

459

460

461

462

463

464

465

466

467

468

469

470

471

472

07/14/2004

07/15/2004

07/15/2004

07/15/2004

07/15/2004

07/15/2004

07/15/2004

07/15/2004

07/15/2004

07/15/2004

07/15/2004

07/15/2004

07/15/2004

07/15/2004

07/15/2004

07/15/2004

07/16/2004

07/16/2004

07/16/2004

07/16/2004

07/16/2004

07/16/2004

07/19/2004

07/21/2004

SUBPOENA RETURNED / SERVED

NOTICE OF FILING

MOTION TO COMPEL

NOTICE OF FILING

MOTION

NOTICE OF FILING

SEALED

NOTICE OF FILING

MOTION

NOTICE OF FILING

ANSWER TO INTERROGATORIES

MOTION

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

ORDER

NOTICE

NOTICE OF HEARING

NOTICE OF HEARING

NOTICE OF HEARING

NOTICE OF FILING

SEALED

NOTICE OF FILING

NOTICE OF TAKING DEPOSITION

https://applications.mypalmbeachclerk.com/eCase View/search.aspx

Page 20 of 123

16div-000020
2/7/2017



eCaseView

473

474

475

476

477

478

479

480

481

482

483

484

485

486

487

488

489

490

491

492

493

494

495

496

07/21/2004

07/21/2004

07/21/2004

07/21/2004

07/21/2004

07/21/2004

07/21/2004

07/21/2004

07/21/2004

07/22/2004

07/22/2004

07/22/2004

07/23/2004

07/28/2004

07/28/2004

07/28/2004

07/28/2004

07/28/2004

07/28/2004

07/28/2004

07/28/2004

07/28/2004

07/29/2004

07/29/2004

NOTICE OF TAKING DEPOSITION

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

MOTION

NOTICE OF FILING

ORDER

ORDER

ORDER

ORDER

ORDER

MOTION

NOTICE OF HEARING

NOTICE OF FILING

SEALED

NOTICE OF TAKING DEPOSITION

MOTION
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497

498

499

500

501

502

503

504

505

506

507

508

509

510

511

512

513

514

515

516

517

518

519

520

07/29/2004

07/30/2004

07/30/2004

07/30/2004

07/30/2004

07/30/2004

07/30/2004

07/30/2004

07/30/2004

07/30/2004

08/02/2004

08/02/2004

08/02/2004

08/02/2004

08/02/2004

08/03/2004

08/03/2004

08/03/2004

08/03/2004

08/04/2004

08/04/2004

08/04/2004

08/04/2004

08/05/2004

ORDER

MOTION

MOTION

NOTICE OF HEARING

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF TAKING DEPOSITION

NOTICE OF HEARING

MOTION TO DISMISS

NOTICE OF HEARING

RE-NOTICE OF HEARING

MOTION

NOTICE OF SERVICE

RE-NOTICE OF HEARING

RE-NOTICE OF HEARING

MOTION

NOTICE OF HEARING

NOTICE OF FILING

SEALED

REQUEST
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521

522

523

524

525

526

527

528

529

530

531

532

533

534

535

536

537

538

539

540

541

542

543

544

08/06/2004

08/06/2004

08/06/2004

08/06/2004

08/06/2004

08/06/2004

08/06/2004

08/09/2004

08/10/2004

08/10/2004

08/11/2004

08/11/2004

08/11/2004

08/12/2004

08/13/2004

08/13/2004

08/13/2004

08/13/2004

08/13/2004

08/16/2004

08/17/2004

08/17/2004

08/17/2004

08/17/2004

Page 23 of 123

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

REQUEST

RESPONSE TO:

NOTICE

MOTION

ORDER

ORDER

ORDER

ORDER

NOTICE OF SERVICE
RE-NOTICE OF TAKING DEPOSITION
ORDER

ORDER

ORDER

ORDER

ORDER

REQUEST FOR ADMISSIONS
REQUEST FOR ADMISSIONS
MOTION TO COMPEL
NOTICE OF HEARING

CORRESPONDENCE

16div-000023
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545

546

547

548

549

550

551

552

553

554

555

556

557

558

559

560

561

562

563

564

565

566

567

568

08/17/2004

08/17/2004

08/17/2004

08/17/2004

08/18/2004

08/18/2004

08/18/2004

08/19/2004

08/20/2004

08/23/2004

08/23/2004

08/23/2004

08/25/2004

08/27/2004

08/27/2004

08/30/2004

08/30/2004

08/30/2004

08/31/2004

09/01/2004

09/14/2004

09/14/2004

09/14/2004

09/14/2004

ORDER

CORRESPONDENCE

NOTICE OF FILING

SEALED

MOTION TO COMPEL

NOTICE OF FILING

SEALED

NOTICE OF HEARING

NOTICE

NOTICE

NOTICE

MEMORANDUM

NOTICE OF TAKING DEPOSITION

ORDER

ORDER

MEMORANDUM OF LAW

NOTICE OF TAKING DEPOSITION

ORDER

NOTICE OF TAKING DEPOSITION

NOTICE OF TAKING DEPOSITION

MOTION

RESPONSE TO:

MOTION TO COMPEL

MOTION
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569 09/14/2004
570 09/14/2004
571 09/14/2004
572 09/14/2004
573 09/15/2004
574 09/15/2004
575 09/15/2004
576 09/15/2004
577 09/16/2004
578 09/16/2004
579 09/16/2004
580 09/17/2004
581 09/17/2004
582 09/20/2004
583 09/21/2004
584 09/21/2004
585 09/21/2004
586 09/21/2004
587 09/21/2004
588 09/21/2004
589 09/21/2004
590 09/21/2004
591 09/21/2004
592 09/21/2004
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MOTION TO COMPEL

NOTICE OF HEARING

MOTION

ORDER SETTING HEARING
NOTICE OF FILING INTERROGS
MOTION

ORDER

ORDER

ORDER

NOTICE

NOTICE

NOTICE

NOTICE OF FILING INTERROGS
MOTION

NOTICE

NOTICE OF TAKING DEPOSITION
RESPONSE TO:

NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
MOTION

MOTION

MOTION

NOTICE OF HEARING

AGREED ORDER

16div-000025

2/7/2017
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593

594

595

596

597

598

599

600

601

602

603

604

605

606

607

608

609

610

611

612

613

614

615

616

09/21/2004

09/21/2004

09/21/2004

09/21/2004

09/21/2004

09/21/2004

09/21/2004

09/21/2004

09/21/2004

09/21/2004

09/21/2004

09/21/2004

09/22/2004

09/22/2004

09/22/2004

09/22/2004

09/22/2004

09/22/2004

09/22/2004

09/23/2004

09/23/2004

09/23/2004

09/24/2004

09/24/2004

ORDER

STIPULATION AND ORDER

APPENDIX

APPENDIX

APPENDIX

MOTION

NOTICE OF FILING

SEALED

NOTICE

NOTICE

NOTICE

NOTICE

MOTION

RESPONSE TO:

NOTICE OF TAKING DEPOSITION

NOTICE OF TAKING DEPOSITION

MOTION

NOTICE OF HEARING

STIPULATION

NOTICE OF TAKING DEPOSITION

NOTICE OF TAKING DEPOSITION

EXHIBIT LIST

NOTICE OF TAKING DEPOSITION

NOTICE OF HEARING
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617

618

619

620

621

622

623

624

625

626

627

628

629

630

631

632

633

634

635

636

637

638

639

640

09/24/2004

09/24/2004

09/24/2004

09/24/2004

09/30/2004

09/30/2004

09/30/2004

09/30/2004

09/30/2004

09/30/2004

09/30/2004

09/30/2004

09/30/2004

09/30/2004

09/30/2004

10/01/2004

10/01/2004

10/01/2004

10/01/2004

10/01/2004

10/01/2004

10/01/2004

10/01/2004

10/01/2004

ORDER

MOTION

MOTION

MOTION

NOTICE OF TAKING DEPOSITION

NOTICE OF TAKING DEPOSITION

NOTICE OF HEARING

MOTION

RE-NOTICE OF HEARING

NOTICE OF TAKING DEPOSITION

REQUEST

REQUEST

ORDER

ORDER

ORDER

MOTION

MOTION

MOTION

NOTICE OF HEARING

NOTICE OF HEARING

ORDER

ORDER

REQUEST

NOTICE OF TAKING DEPOSITION
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641

642

643

644

645

646

647

648

649

650

651

652

653

654

655

656

657

658

659

660

661

662

663

664

10/01/2004

10/01/2004

10/01/2004

10/01/2004

10/04/2004

10/04/2004

10/04/2004

10/04/2004

10/04/2004

10/04/2004

10/04/2004

10/04/2004

10/05/2004

10/06/2004

10/06/2004

10/06/2004

10/06/2004

10/07/2004

10/07/2004

10/07/2004

10/08/2004

10/08/2004

10/08/2004

10/12/2004

NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
FEE/PRO HAC VICE ($100.00)
FEE/PRO HAC VICE ($100.00)
FEE/PRO HAC VICE ($100.00)
RECEIPT FOR PAYMENT
NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
ORDER

NOTICE OF FILING

SEALED

NOTICE OF TAKING DEPOSITION
NOTICE OF FILING

NOTICE OF HEARING

MOTION

ORDER

MEMORANDUM

NOTICE

MEMORANDUM OF LAW

NOTICE
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665 10/12/2004
666 10/12/2004
667 10/12/2004
668 10/12/2004
669 10/12/2004
670 10/12/2004
671 10/12/2004
672 10/12/2004
673 10/12/2004
674 10/12/2004
675 10/13/2004
676 10/13/2004
677 10/13/2004
678 10/13/2004
679 10/14/2004
680 10/14/2004
681 10/14/2004
682 10/14/2004
683 10/14/2004
684 10/14/2004
685 10/15/2004
686 10/15/2004
687 10/15/2004
688 10/15/2004
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NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
MOTION

NOTICE OF HEARING

ORDER

ORDER

ORDER DENYING

NOTICE OF FILING

SEALED

NOTICE

NOTICE OF FILING INTERROGS
REQUEST

NOTICE OF TAKING DEPOSITION
REQUEST

FEE/PRO HAC VICE ($100.00)
FEE/PRO HAC VICE ($100.00)
FEE/PRO HAC VICE ($100.00)
RECEIPT FOR PAYMENT
NOTICE OF TAKING DEPOSITION
NOTICE OF FILING

ORDER

NOTICE OF COMPLIANCE
ORDER

ORDER

16div-000029
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689

690

691

692

693

694

695

696

697

698

699

700

701

702

703

704

705

706

707

708

709

710

711

712

10/15/2004

10/15/2004

10/15/2004

10/15/2004

10/15/2004

10/15/2004

10/15/2004

10/18/2004

10/18/2004

10/18/2004

10/18/2004

10/18/2004

10/18/2004

10/19/2004

10/19/2004

10/19/2004

10/20/2004

10/20/2004

10/20/2004

10/20/2004

10/22/2004

10/22/2004

10/22/2004

10/22/2004
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ORDER SETTING HEARING
ORDER

ORDER

ORDER

ORDER

MOTION

NOTICE OF FILING

FEE/PRO HAC VICE ($100.00)
FEE/PRO HAC VICE ($100.00)
RECEIPT FOR PAYMENT

VOIDED RECEIPT

MOTION

ORDER

MOTION

SUBPOENA RETURNED / SERVED
MOTION FOR PROTECTIVE ORDER
DOCKET NBR ASSIGNED IN ERROR
NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
NOTICE OF FILING

NOTICE OF TAKING DEPOSITION
NOTICE OF FILING INTERROGS
NOTICE OF PRODUCTION NON PARTY

NOTICE OF TAKING DEPOSITION

16div-000030
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713 10/22/2004
714 10/22/2004
715 10/22/2004
716 10/22/2004
"7 10/22/2004
718 10/22/2004
719 10/22/2004
720 10/22/2004
721 10/22/2004
722 10/22/2004
723 10/22/2004
724 10/22/2004
725 10/22/2004
726 10/22/2004
727 10/22/2004
728 10/22/2004
729 10/25/2004
730 10/25/2004
731 10/25/2004
732 10/25/2004
733 10/25/2004
734 10/25/2004
735 10/25/2004
736 10/25/2004
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NOTICE OF TAKING DEPOSITION
REQUEST

NOTICE OF HEARING

NOTICE OF HEARING

NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
MOTION FOR PROTECTIVE ORDER
MOTION FOR PROTECTIVE ORDER
NOTICE OF HEARING

NOTICE

MOTION TO STRIKE

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

REQUEST FOR ADMISSIONS
NOTICE OF FILING

MOTION

MOTION

MOTION

NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION

MOTION

16div-000031
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737 10/25/2004
738 10/25/2004
739 10/25/2004
740 10/25/2004
741 10/25/2004
742 10/25/2004
743 10/26/2004
744 10/26/2004
745 10/26/2004
746 10/26/2004
747 10/26/2004
748 10/26/2004
749 10/26/2004
750 10/26/2004
751 10/27/2004
752 10/27/2004
753 10/27/2004
754 10/27/2004
755 10/27/2004
756 10/27/2004
757 10/27/2004
758 10/27/2004
759 10/27/2004
760 10/27/2004
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MOTION

MOTION

NOTICE OF UNAVAILABILITY
NOTICE OF TAKING DEPOSITION
NOTICE OF FILING

NOTICE OF HEARING

NOTICE OF TAKING DEPOSITION
NOTICE OF FILING

MOTION

NOTICE OF HEARING

NOTICE OF TAKING DEPOSITION
MOTION

NOTICE OF FILING INTERROGS
REQUEST

REQUEST

NOTICE OF FILING INTERROGS
RESPONSE TO:

RESPONSE TO:

NOTICE OF TAKING DEPOSITION
REQUEST FOR ADMISSIONS
RESPONSE TO:

NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION

RE-NOTICE OF HEARING

16div-000032
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761

762

763

764

765

766

767

768

769

770

771

772

773

774

775

776

777

778

779

780

781

782

783

784

10/27/2004

10/27/2004

10/27/2004

10/28/2004

10/28/2004

10/28/2004

10/29/2004

10/29/2004

10/29/2004

10/29/2004

10/29/2004

10/29/2004

11/01/2004

11/01/2004

11/01/2004

11/01/2004

11/01/2004

11/01/2004

11/01/2004

11/02/2004

11/02/2004

11/02/2004

11/02/2004

11/03/2004

NOTICE OF HEARING

NOTICE OF TAKING DEPOSITION

NOTICE

MOTION TO COMPEL

NOTICE OF HEARING

NOTICE OF TAKING DEPOSITION

RESPONSE TO:

NOTICE OF HEARING

RESPONSE TO:

NOTICE

RESPONSE TO:

RESPONSE TO:

NOTICE

NOTICE

OBJECTION

NOTICE OF FILING

MOTION FOR PROTECTIVE ORDER

NOTICE OF HEARING

REPLY/RESPONSE

ORDER

SEALED

MOTION FOR PROTECTIVE ORDER

MOTION FOR PROTECTIVE ORDER

NOTICE OF TAKING DEPOSITION
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785 11/03/2004
786 11/03/2004
787 11/03/2004
788 11/03/2004
789 11/03/2004
790 11/03/2004
791 11/03/2004
792 11/03/2004
793 11/04/2004
794 11/04/2004
795 11/04/2004
796 11/04/2004
797 11/04/2004
798 11/04/2004
799 11/05/2004
800 11/05/2004
801 11/05/2004
802 11/05/2004
803 11/05/2004
804 11/05/2004
805 11/05/2004
806 11/05/2004
807 11/05/2004
808 11/05/2004
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ORDER

AGREED ORDER

ORDER

ORDER

ORDER

ORDER

RESPONSE TO:

NOTICE

OBJECTION

MOTION TO COMPEL

NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
NOTICE

RESPONSE TO:

OBJECTION

NOTICE OF TAKING DEPOSITION
ORDER

MOTION FOR PROTECTIVE ORDER
NOTICE OF TAKING DEPOSITION
ORDER

NOTICE OF TAKING DEPOSITION
NOTICE OF CANCELLATION
ORDER

OBJECTION
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809 11/05/2004
810 11/05/2004
811 11/05/2004
812 11/05/2004
813 11/05/2004
814 11/05/2004
815 11/05/2004
816 11/05/2004
817 11/05/2004
818 11/08/2004
819 11/08/2004
820 11/08/2004
821 11/08/2004
822 11/08/2004
823 11/09/2004
824 11/09/2004
825 11/09/2004
826 11/09/2004
827 11/09/2004
828 11/09/2004
829 11/10/2004
830 11/10/2004
831 11/10/2004
832 11/10/2004
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OBJECTION

OBJECTION

NOTICE OF SERVICE

NOTICE OF TAKING DEPOSITION
ORDER

ORDER

ORDER

ORDER

RESPONSE TO:

NOTICE OF HEARING

RE-NOTICE OF HEARING

MOTION FOR PROTECTIVE ORDER
RE-NOTICE OF HEARING

ORDER

MOTION FOR PROTECTIVE ORDER
NOTICE OF HEARING

OBJECTION

OBJECTION

OBJECTION

MOTION FOR PROTECTIVE ORDER
ANSWER TO INTERROGATORIES
RESPONSE TO:

NOTICE OF TAKING DEPOSITION

MOTION TO COMPEL

16div-000035
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833 11/10/2004
834 11/10/2004
835 11/10/2004
836 11/12/2004
837 11/12/2004
838 11/12/2004
839 11/12/2004
840 11/12/2004
841 11/12/2004
842 11/12/2004
843 11/12/2004
844 11/12/2004
845 11/12/2004
846 11/15/2004
847 11/15/2004
848 11/15/2004
849 11/15/2004
850 11/15/2004
851 11/16/2004
852 11/16/2004
853 11/16/2004
854 11/16/2004
855 11/17/2004
856 11/17/2004
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MOTION TO COMPEL

MOTION TO COMPEL

NOTICE OF HEARING

EXHIBIT LIST

MOTION TO COMPEL

NOTICE OF HEARING

MOTION

MOTION TO COMPEL

MOTION FOR PROTECTIVE ORDER
NOTICE

NOTICE OF TAKING DEPOSITION
MOTION FOR PROTECTIVE ORDER
NOTICE OF TAKING DEPOSITION
NOTICE OF FILING

RE-NOTICE OF TAKING DEPOSITION
RESPONSE TO:

NOTICE OF TAKING DEPOSITION
NOTICE

RESPONSE TO:

MOTION FOR PROTECTIVE ORDER
NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
ORDER

ORDER
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857

858

859

860

861

862

863

864

865

866

867

868

869

870

871

872

873

874

875

876

877

878

879

880

11/17/2004

11/17/2004

11/17/2004

11/17/2004

11/18/2004

11/18/2004

11/18/2004

11/18/2004

11/18/2004

11/18/2004

11/18/2004

11/18/2004

11/18/2004

11/19/2004

11/19/2004

11/19/2004

11/19/2004

11/19/2004

11/19/2004

11/22/2004

11/22/2004

11/22/2004

11/22/2004

11/22/2004
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ORDER

NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

NOTICE OF HEARING

ORDER

MOTION

NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
MOTION TO COMPEL

MOTION

RESPONSE TO:
NOTICE OF CANCELLATION

NOTICE OF HEARING

16div-000037
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881 11/22/2004
882 11/22/2004
883 11/22/2004
884 11/22/2004
885 11/23/2004
886 11/23/2004
887 11/23/2004
888 11/23/2004
889 11/23/2004
890 11/23/2004
891 11/23/2004
892 11/23/2004
893 11/23/2004
894 11/23/2004
895 11/23/2004
896 11/23/2004
897 11/24/2004
898 11/24/2004
899 11/24/2004
900 11/24/2004
901 11/24/2004
902 11/24/2004
903 11/24/2004
904 11/24/2004
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NOTICE OF HEARING

NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
RESPONSE TO:

ANSWER

NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
MOTION

MOTION

NOTICE OF TAKING DEPOSITION
MOTION

RESPONSE TO:

AGREED ORDER

NOTICE OF HEARING
RESPONSE TO:

SUBPOENA RETURNED / SERVED
NOTICE OF TAKING DEPOSITION
MOTION FOR PROTECTIVE ORDER
MOTION TO COMPEL

NOTICE OF HEARING

NOTICE OF HEARING

NOTICE OF TAKING DEPOSITION

SUBPOENA RETURNED / SERVED

16div-000038
2/7/2017



eCaseView
905 11/24/2004
906 11/29/2004
907 11/29/2004
908 11/29/2004
909 11/29/2004
910 11/29/2004
911 11/29/2004
912 11/30/2004
913 11/30/2004
914 11/30/2004
915 11/30/2004
916 12/01/2004
917 12/01/2004
918 12/01/2004
919 12/01/2004
920 12/02/2004
921 12/02/2004
922 12/02/2004
923 12/03/2004
924 12/03/2004
925 12/03/2004
926 12/03/2004
927 12/03/2004
928 12/03/2004
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RESPONSE TO:

NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

AGREED ORDER

NOTICE OF TAKING DEPOSITION
RESPONSE TO:

RESPONSE TO:

MOTION

NOTICE OF TAKING DEPOSITION
NOTICE

NOTICE

AFFIDAVIT

NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
ORDER

SUBPOENA RETURNED / SERVED
SUBPOENA RETURNED / SERVED
NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
ORDER

ORDER

16div-000039

2/7/2017



eCaseView

U DD D

929

930

931

932

933

934

935

936

937

938

939

940

941

942

943

944

945

946

947

948

949

950

951

952

12/03/2004

12/03/2004

12/03/2004

12/03/2004

12/03/2004

12/03/2004

12/07/2004

12/07/2004

12/07/2004

12/08/2004

12/08/2004

12/08/2004

12/09/2004

12/09/2004

12/09/2004

12/09/2004

12/09/2004

12/09/2004

12/10/2004

12/10/2004

12/10/2004

12/10/2004

12/10/2004

12/10/2004

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

NOTICE OF HEARING

MOTION

NOTICE OF TAKING DEPOSITION

MOTION

NOTICE OF HEARING

MOTION TO COMPEL

NOTICE OF TAKING DEPOSITION

NOTICE OF HEARING

MOTION

NOTICE OF HEARING

MOTION

NOTICE OF HEARING

NOTICE

MEMORANDUM

NOTICE

NOTICE

NOTICE

NOTICE
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953

954

955

956

957

958

959

960

961

962

963

964

965

966

967

968

969

970

971

972

973

974

975

976

12/10/2004

12/10/2004

12/10/2004

12/10/2004

12/10/2004

12/10/2004

12/10/2004

12/13/2004

12/13/2004

12/14/2004

12/14/2004

12/14/2004

12/15/2004

12/15/2004

12/15/2004

12/15/2004

12/15/2004

12/15/2004

12/15/2004

12/16/2004

12/16/2004

12/16/2004

12/17/2004

12/21/2004

MOTION

NOTICE OF FILING

MOTION FOR SUMMARY JUDGMENT

NOTICE OF FILING

NOTICE OF FILING

MOTION

NOTICE OF HEARING

AGREED ORDER

NOTICE

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

MOTION

NOTICE OF HEARING

ORDER

RESPONSE TO:

ORDER

ORDER

ORDER

MOTION

NOTICE OF HEARING

NOTICE OF TAKING DEPOSITION

NOTICE OF TAKING DEPOSITION

MOTION TO STRIKE
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977 12/21/2004
978 12/21/2004
979 12/21/2004
980 12/21/2004
981 12/22/2004
982 12/22/2004
983 12/22/2004
984 12/23/2004
985 12/23/2004
986 12/23/2004
087 12/23/2004
| 988 12/23/2004
989 12/28/2004
990 12/28/2004
991 12/29/2004
992 12/30/2004
993 12/30/2004
994 12/30/2004
995 12/30/2004
996 12/30/2004
997 12/30/2004
998 12/30/2004
999 12/30/2004
1000 12/30/2004
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NOTICE OF HEARING
RESPONSE TO:
RESPONSE TO:
RE-NOTICE OF HEARING
ORDER SETTING HEARING
NOTICE OF TAKING DEPOSITION
ORDER

MOTION

MOTION

NOTICE OF HEARING
NOTICE OF FILING
RESPONSE TO:

NOTICE OF TAKING DEPOSITION
MOTION

NOTICE OF HEARING
NOTICE OF FILING
SEALED

NOTICE OF FILING
SEALED

NOTICE OF FILING
SEALED

NOTICE OF FILING
SEALED

NOTICE OF FILING

16div-000042
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1001

1002

1003

1004

1005

1006

1007

1008

1009

1010

1011

1012

1013

1014

1015

1016

1017

1018

1019

1020

1021

1022

1023

1024

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

MOTION TO COMPEL

NOTICE OF HEARING

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

https://applications.mypalmbeachclerk.com/eCase View/search.aspx

Page 43 of 123

16div-000043
2/7/2017



eCaseView

1025

1026

1027

1028

1029

1030

1031

1032

1033

1034

1035

1036

1037

1038

1039

1040

1041

1042

1043

1044

1045

1046

1047

1048

https://applications.mypalmbeachclerk.com/eCase View/search.aspx

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

12/30/2004

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING
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1049
1050
1051
1052
1053
1054
1055
1056
1057
1058
1059
1060
1061
1062
1063
1064
1065
1066
1067
1068
1069

1070
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12/30/2004

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

SEALED

NOTICE OF TAKING DEPOSITION

NOTICE OF TAKING DEPOSITION

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

NOTICE OF FILING

SEALED

NOTICE OF FILING

APPENDIX

APPENDIX

APPENDIX

APPENDIX

APPENDIX

APPENDIX

APPENDIX

APPENDIX

APPENDIX

APPENDIX

APPENDIX

APPENDIX

APPENDIX

APPENDIX
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] 1073

|| 1074

D D D

=] 1080
| 1081
] 1082
1083
1084
1085

1086

(B

] 1089

(B

1091

1092

1093

1094

1095

1096

1075

1076

1077

1078

| 1079

) 1087

1088

1090

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/03/2005

01/04/2005

01/04/2005

01/04/2005

01/04/2005

01/04/2005

01/04/2005

01/04/2005

01/04/2005

01/05/2005

01/05/2005

01/05/2005

01/05/2005

01/05/2005

01/05/2005

APPENDIX

APPENDIX

APPENDIX

APPENDIX

APPENDIX

APPENDIX

APPENDIX

APPENDIX

APPENDIX

APPENDIX

ORDER

AGREED ORDER

ORDER

RE-NOTICE OF HEARING

AGREED ORDER

ORDER

RE-NOTICE OF HEARING

ORDER

NOTICE OF HEARING

MOTION TO COMPEL

NOTICE OF TAKING DEPOSITION

NOTICE OF HEARING

MOTION

RE-NOTICE OF HEARING
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(W

1097

1098

1099

1100

1101

1102

1103

1104

1105

1106

1107

1108

1109

1110

1111

1112

1113

1114

1115

1116

1117

1118

1119

1120

01/05/2005

01/05/2005

01/05/2005

01/05/2005

01/05/2005

01/05/2005

01/05/2005

01/05/2005

01/05/2005

01/05/2005

01/06/2005

01/06/2005

01/06/2005

01/06/2005

01/06/2005

01/06/2005

01/06/2005

01/06/2005

01/07/2005

01/07/2005

01/07/2005

01/07/2005

01/07/2005

01/07/2005

NOTICE OF FILING

SEALED

NOTICE OF HEARING

MOTION TO COMPEL

NOTICE OF TAKING DEPOSITION

MOTION FOR EXTENSION OF TIME

RE-NOTICE OF HEARING

NOTICE OF FILING

SEALED

NOTICE OF HEARING

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

NOTICE OF FILING

MEMORANDUM

NOTICE OF FILING

MEMORANDUM

NOTICE OF FILING
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1121

1122

1123

1124

1125

1126

1127

1128

1129

1130

1131

1132

1133

1134

1135

1136

1137

1138

1139

1140

1141

1142

1143

1144

01/07/2005

01/07/2005

01/07/2005

01/07/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

NOTICE OF FILING

REPLY/RESPONSE

NOTICE OF FILING

MEMORANDUM

MOTION

MOTION

NOTICE OF FILING

MOTION

MOTION

MOTION

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

MOTION

NOTICE OF FILING

MOTION

MOTION

RESPONSE TO:

MOTION

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

SEALED
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1145

1146

1147

1148

1149

1150

1151

1152

1153

1154

1155

1156

1157

1158

1159

1160

1161

1162

1163

1164

1165

1166

1167

1168
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01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/10/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

SEALED

SEALED

SEALED

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

FEE/PRO HAC VICE ($100.00)

RECEIPT FOR PAYMENT

MOTION

NOTICE OF FILING

SUPPLEMENT

RESPONSE TO:

SUPPLEMENT

SUPPLEMENT
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1169

1170

1171

1172

1173

1174

1175

1176

1177

1178

1179

1180

1181

1182

1183

1184

1185

1186

1187

1188

1189

1190

1191

1192
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01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

01/11/2005

SUPPLEMENT

SUPPLEMENT

SUPPLEMENT

SUPPLEMENT

SUPPLEMENT

SEALED

SEALED

MOTION

MOTION

MOTION

MOTION

MOTION

MOTION

MOTION

MOTION

MOTION

MOTION

MOTION

MOTION

MOTION

MOTION

MOTION

MOTION

MOTION
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1193 01/11/2005
1194 01/11/2005
1195 01/11/2005
1196 01/11/2005
1197 01/11/2005
1198 01/11/2005
1199 01/11/2005
1200 01/11/2005
1201 01/11/2005
1202 01/11/2005
1203 01/11/2005
| 1204 01/11/2005
] 1205 01/11/2005
| 1206 01/11/2005
] 1207 01/11/2005
] 1208 01/11/2005
| 1209 01/11/2005
] 1210 01/11/2005
O 1211 01/11/2005
= 1212 01/11/2005
1213 01/12/2005
1214 01/12/2005
1215 01/12/2005
1216 01/12/2005

MOTION

ORDER

NOTICE

NOTICE OF FILING

MOTION

RESPONSE TO:

MOTION

NOTICE OF FILING

NOTICE OF FILING

EXHIBIT LIST

WITNESS LIST

SUPPLEMENT

RESPONSE TO:

SUPPLEMENT

SUPPLEMENT

SUPPLEMENT

SUPPLEMENT

SUPPLEMENT

SUPPLEMENT

SUPPLEMENT

MOTION TO STRIKE

MOTION FOR PROTECTIVE ORDER

MOTION TO COMPEL

NOTICE OF HEARING
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1217

1218

1219

1220

1221

1222

1223

1224

1225

1226

1227

1228

1229

1230

1231

1232

1233

1234

1235

1236

1237

1238

1239

1240

01/12/2005

01/12/2005

01/12/2005

01/12/2005

01/12/2005

01/12/2005

01/13/2005

01/13/2005

01/13/2005

01/13/2005

01/13/2005

01/13/2005

01/13/2005

01/13/2005

01/13/2005

01/13/2005

01/14/2005

01/14/2005

01/14/2005

01/14/2005

01/14/2005

01/14/2005

01/14/2005

01/14/2005

WITNESS LIST

EXHIBIT LIST

ORDER

AGREED ORDER

ORDER

ORDER

MOTION TO COMPEL

NOTICE OF HEARING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED
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1241

1242

1243

1244

1245

1246

1247

1248

1249

1250

1251

1252

1253

1254

1255

1256

1257

1258

1259

1260

1261

1262

1263

1264
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01/14/2005

01/14/2005

01/14/2005

01/14/2005

01/14/2005

01/14/2005

01/14/2005

01/14/2005

01/14/2005

01/14/2005

01/14/2005

01/14/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

SEALED

NOTICE OF FILING

ORDER

ORDER

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

NOTICE

RESPONSE TO:

RESPONSE TO:

MOTION
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1265

1266

1267

1268

1269

1270

1271

1272

1273

1274

1275

1276

1277

1278

1279

1280

1281

1282

1283

1284

1285

1286

1287

1288

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

NOTICE OF HEARING

RESPONSE TO:

RESPONSE TO:

NOTICE OF FILING

NOTICE

NOTICE OF FILING

RESPONSE TO:

NOTICE OF FILING

RESPONSE TO:

NOTICE OF FILING

RESPONSE TO:

NOTICE OF FILING

RESPONSE TO:

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

MEMORANDUM

NOTICE OF FILING
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1289

1290

1291

1292

1293

1294

1295

1296

1297

1298

1299

1300

1301

1302

1303

1304

1305

1306

1307

1308

1309

1310

1311

1312
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01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/18/2005

01/19/2005

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE

RESPONSE TO:

NOTICE

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

MEMORANDUM

MOTION
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1313

1314

1315

1316

1317

1318

1319

1320

1321

1322

1323

1324

1325

1326

1327

1328

1329

1330

1331

1332

1333

1334

1335

1336

01/19/2005

01/20/2005

01/20/2005

01/20/2005

01/20/2005

01/20/2005

01/20/2005

01/20/2005

01/20/2005

01/21/2005

01/21/2005

01/21/2005

01/21/2005

01/24/2005

01/24/2005

01/24/2005

01/24/2005

01/25/2005

01/25/2005

01/26/2005

01/26/2005

01/26/2005

01/26/2005

01/26/2005

ORDER

NOTICE

NOTICE OF TAKING DEPOSITION

NOTICE OF FILING

RESPONSE TO:

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

ORDER

ORDER

RESPONSE TO:

ORDER

NOTICE

SEALED

NOTICE OF FILING

NOTICE

NOTICE

MOTION

ORDER

MOTION

MOTION

MOTION

MOTION
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1337

1338

1339

1340

1341

1342

1343

1344

1345

1346

1347

1348

1349

1350

1351

1352

1353

1354

1355

1356

1357

1358

1359

1360

01/26/2005

01/26/2005

01/26/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

NOTICE OF HEARING

RE-NOTICE OF HEARING

MOTION

ORDER

MOTION

MOTION

MOTION

MOTION

MOTION

MOTION

MOTION

MOTION

MOTION

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING
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1361

1362

1363

1364

1365

1366

1367

1368

1369

1370

1371

1372

1373

1374

1375

1376

1377

1378

1379

1380

1381

1382

1383

1384

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/27/2005

01/31/2005

01/31/2005

01/31/2005

01/31/2005

01/31/2005

01/31/2005

01/31/2005

02/01/2005

02/01/2005

02/02/2005

02/02/2005

02/02/2005

02/03/2005

02/03/2005

02/03/2005

02/03/2005

02/03/2005

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

MANDATE

NOTICE

MOTION

NOTICE OF HEARING

NOTICE OF FILING

SEALED

NOTICE

ORDER

ORDER

NOTICE OF HEARING

ORDER

ORDER

MEDIATION REPORT

ORDER

ORDER

ORDER SETTING HEARING

ORDER
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1385

1386

1387

1388

1389

1390

1391

1392

1393

1394

1395

1396

1397

1398

1399

1400

1401

1402

1403

1404

1405

1406

1407

1408

02/03/2005

02/03/2005

02/03/2005

02/03/2005

02/04/2005

02/04/2005

02/04/2005

02/04/2005

02/04/2005

02/04/2005

02/04/2005

02/07/2005

02/07/2005

02/07/2005

02/07/2005

02/07/2005

02/07/2005

02/07/2005

02/07/2005

02/07/2005

02/07/2005

02/07/2005

02/07/2005

02/08/2005

ORDER

ORDER

ORDER

NOTICE OF TAKING DEPOSITION

MOTION

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER
RESPONSE TO:
NOTICE

MOTION
NOTICE OF HEARING
REQUEST
NOTICE

MOTION
RESPONSE TO:
NOTICE OF FILING
SEALED
NOTICE OF FILING
SEALED

FEE/PRO HAC VICE ($100.00)
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1409 02/08/2005
1410 02/08/2005
1411 02/08/2005
1412 02/08/2005
1413 02/08/2005
1414 02/08/2005
1415 02/08/2005
1416 02/08/2005
1417 02/09/2005
1418 02/09/2005
1419 02/09/2005
1420 02/09/2005
1421 02/09/2005
1422 02/09/2005
1423 02/09/2005
1424 02/09/2005
1425 02/09/2005
1426 02/09/2005
1427 02/09/2005
1428 02/09/2005
1429 02/09/2005
1430 02/09/2005
1431 02/09/2005
1432 02/09/2005
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FEE/PRO HAC VICE ($100.00)
RECEIPT FOR PAYMENT
MOTION

MOTION

MOTION

NOTICE OF HEARING

MOTION

NOTICE OF HEARING

FEE/PRO HAC VICE ($100.00)
RECEIPT FOR PAYMENT
MOTION

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

NOTICE OF HEARING

NOTICE OF TAKING DEPOSITION
NOTICE OF TAKING DEPOSITION
NOTICE OF HEARING
RESPONSE TO:

NOTICE OF TAKING DEPOSITION
RESPONSE TO:

RESPONSE TO:

MOTION

SUPPLEMENT

16div-000060
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1433

1434

1435

1436

1437

1438

1439

1440

1441

1442

1443

1444

1445

1446

1447

1448

1449

1450

1451

1452

1453

1454

1455

1456

02/09/2005

02/09/2005

02/09/2005

02/09/2005

02/09/2005

02/09/2005

02/09/2005

02/11/2005

02/11/2005

02/11/2005

02/11/2005

02/11/2005

02/11/2005

02/11/2005

02/11/2005

02/11/2005

02/11/2005

02/11/2005

02/11/2005

02/11/2005

02/11/2005

02/11/2005

02/11/2005

02/14/2005

MOTION TO COMPEL
RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

MOTION

MOTION

FEE/PRO HAC VICE ($100.00)
FEE/PRO HAC VICE ($100.00)
RECEIPT FOR PAYMENT
MEMORANDUM

MOTION

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

NOTICE

AGREED ORDER

AGREED ORDER

AGREED ORDER

AGREED ORDER

AGREED ORDER

NOTICE OF FILING

SEALED

NOTICE
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1457
1458
1459
1460
1461
1462
1463

| 1464

| 1465

| 1466

| 1467

| 1468

1469

| 1470
1471
1472
1473
1474
1475
1476
1477
1478
1479

-] 1480

(l

02/14/2005

02/14/2005

02/14/2005

02/14/2005

02/14/2005

02/14/2005

02/14/2005

02/14/2005

02/14/2005

02/14/2005

02/14/2005

02/14/2005

02/14/2005

02/14/2005

02/15/2005

02/15/2005

02/15/2005

02/15/2005

02/15/2005

02/15/2005

02/15/2005

02/15/2005

02/15/2005

02/15/2005

Page 62 of 123

NOTICE OF FILING
SEALED

NOTICE

MOTION

RESPONSE TO:
STIPULATION AND ORDER
NOTICE

MOTION IN LIMINE
RESPONSE TO:
STIPULATION

NOTICE

NOTICE

NOTICE OF FILING
NOTICE

MOTION TO COMPEL
NOTICE OF VOLUNTARY DISMISSAL
SUBPOENA RETURNED / SERVED
STIPULATION AND ORDER
NOTICE OF FILING
SEALED

NOTICE

NOTICE

SEALED

MOTION TO COMPEL

16div-000062
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1481

1482

1483

1484

1485

1486

1487

1488

1489

1490

1491

1492

1493

1494

1495

1496

1497

1498

1499

1500

1501

1502

1503

1504

02/15/2005

02/15/2005

02/15/2005

02/15/2005

02/15/2005

02/15/2005

02/16/2005

02/16/2005

02/16/2005

02/16/2005

02/16/2005

02/16/2005

02/16/2005

02/16/2005

02/16/2005

02/16/2005

02/16/2005

02/16/2005

02/16/2005

02/16/2005

02/16/2005

02/16/2005

02/16/2005

02/16/2005

NOTICE OF VOLUNTARY DISMISSAL

SUBPOENA RETURNED / SERVED

NOTICE OF FILING

STIPULATION

NOTICE

NOTICE

EXHIBIT LIST

MOTION

NOTICE OF FILING

MOTION TO STRIKE

MOTION

MOTION

RESPONSE TO:

ORDER

ORDER

ORDER

ORDER DENYING

ORDER

ORDER DENYING

ORDER

NOTICE OF FILING

SEALED

SEALED

SEALED
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1505

1506

1507

1508

1509

1510

1511

1512

1513

1514

1515

1516

1517

1518

1519

1520

1521

1522

1523

1524

1525

1526

1527

1528

02/16/2005

02/16/2005

02/16/2005

02/16/2005

02/16/2005

02/16/2005

02/17/2005

02/17/2005

02/17/2005

02/17/2005

02/17/2005

02/17/2005

02/17/2005

02/17/2005

02/17/2005

02/17/2005

02/17/2005

02/17/2005

02/17/2005

02/17/2005

02/18/2005

02/18/2005

02/18/2005

02/18/2005

SEALED

NOTICE OF FILING

SEALED

SEALED

MOTION

AGREED ORDER

NOTICE

ORDER

ORDER

ORDER

AGREED ORDER

RESPONSE TO:

NOTICE

SEALED

SEALED

SEALED

SEALED

SEALED

SEALED

SEALED

SEALED

MOTION

ORDER

ORDER
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1529

1530

1531

1532

1533

1534

1535

1536

1537

1538

1539

1540

1541

1542

1543

1544

1545

1546

1547

1548

1549

1550

1551

15562
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02/18/2005

02/18/2005

02/18/2005

02/18/2005

02/18/2005

02/18/2005

02/18/2005

02/18/2005

02/18/2005

02/18/2005

02/18/2005

02/18/2005

02/18/2005

02/18/2005

02/18/2005

02/22/2005

02/22/2005

02/22/2005

02/22/2005

02/22/2005

02/22/2005

02/22/2005

02/22/2005

02/22/2005

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

OBJECTION

NOTICE OF FILING

NOTICE

NOTICE

MOTION

MOTION TO DISMISS

MOTION TO STRIKE

MOTION

MOTION
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1553

1554

1555

1556

1557

1558

1559

1560

1561

1562

1563

1564

1565

1566

1567

1568

1569

1570

1571

1572

1573

1574

1575

1576

02/22/2005

02/22/2005

02/22/2005

02/22/2005

02/22/2005

02/22/2005

02/22/2005

02/22/2005

02/22/2005

02/22/2005

02/22/2005

02/22/2005

02/23/2005

02/23/2005

02/23/2005

02/23/2005

02/23/2005

02/24/2005

02/24/2005

02/24/2005

02/24/2005

02/24/2005

02/24/2005

02/24/2005

NOTICE

MOTION TO COMPEL

MOTION

RETURNED MAIL

ORDER

NOTICE

MOTION

NOTICE OF HEARING

NOTICE OF FILING

SEALED

MOTION

MOTION TO COMPEL

MOTION

MEMORANDUM OF LAW

TRANSCRIPT

NOTICE OF FILING

SEALED

NOTICE OF FILING

MEMORANDUM

SUPPLEMENT

NOTICE

MOTION

RESPONSE TO:

ORDER
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1577

1578

1579

1580

1581

1582

1583

1584

1585

1586

1587

1588

1589

1590

1591

1592

1593

1594

1595

1596

1597

1598

1599

1600

02/24/2005

02/24/2005

02/24/2005

02/24/2005

02/24/2005

02/24/2005

02/24/2005

02/24/2005

02/24/2005

02/24/2005

02/24/2005

02/24/2005

02/24/2005

02/24/2005

02/25/2005

02/25/2005

02/25/2005

02/25/2005

02/25/2005

02/25/2005

02/25/2005

02/25/2005

02/25/2005

02/25/2005

RESPONSE TO:

MOTION

RESPONSE TO:

RESPONSE TO:

MOTION

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

SEALED

SEALED

LETTER

RESPONSE TO:

NOTICE

NOTICE

MEMORANDUM OF LAW

NOTICE OF FILING

NOTICE OF TAKING DEPOSITION

NOTICE

NOTICE OF FILING

NOTICE OF FILING

SEALED

SEALED

SEALED
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1601

1602

1603

1604

1605

1606

1607

1608

1609

1610

1611

1612

1613

1614

1615

1616

1617

1618

1619

1620

1621

1622

1623

1624

02/25/2005

02/25/2005

02/25/2005

02/25/2005

02/25/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

SEALED

SEALED

SEALED

SEALED

SEALED

RECEIPT FOR PAYMENT

ORDER

ORDER

ORDER

MEMORANDUM OF LAW

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

CORRESPONDENCE

ORDER

ORDER

NOTICE

ORDER

ORDER

ORDER
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1625

1626

1627

1628

1629

1630

1631

1632

1633

1634

1635

1636

1637

1638

1639

1640

1641

1642

1643

1644

1645

1646

1647

1648

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

ORDER

ORDER

ORDER

ORDER

CORRESPONDENCE

ORDER

NOTICE

NOTICE

RESPONSE TO:

NOTICE OF FILING

MOTION

MOTION

RESPONSE TO:

MOTION

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

SEALED

SEALED

SEALED

SEALED
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1649

1650

1651

1652

1653

1654

1655

1656

1657

1658

1659

1660

1661

1662

1663

1664

1665

1666

1667

1668

1669

1670

1671

1672

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

02/28/2005

03/01/2005

03/01/2005

03/01/2005

03/01/2005

03/01/2005

03/01/2005

03/01/2005

03/01/2005

03/01/2005

03/01/2005

03/01/2005

03/01/2005

03/01/2005

SEALED

SEALED

SEALED

SEALED

SEALED

SEALED

NOTICE OF FILING

SEALED

SEALED

ORDER

ORDER

ORDER

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

SEALED

SEALED

RESPONSE TO:

NOTICE OF HEARING

MEMORANDUM

NOTICE

MOTION

RESPONSE TO:
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1673

1674

1675

1676

1677

1678

1679

1680

1681

1682

1683

1684

1685

1686

1687

1688

1689

1690

1691

1692

1693

1694

1695

1696

03/01/2005

03/01/2005

03/01/2005

03/01/2005

03/01/2005

03/01/2005

03/02/2005

03/02/2005

03/02/2005

03/02/2005

03/02/2005

03/02/2005

03/02/2005

03/02/2005

03/02/2005

03/02/2005

03/02/2005

03/02/2005

03/02/2005

03/02/2005

03/02/2005

03/02/2005

03/02/2005

03/02/2005

NOTICE OF COMPLIANCE

NOTICE OF FILING

NOTICE OF TAKING DEPOSITION

RESPONSE TO:

SEALED

APPENDIX

NOTICE OF FILING

NOTICE OF TAKING DEPOSITION

BRIEF

ORDER

ORDER

ORDER

ORDER

ORDER

AGREED ORDER

ORDER

ORDER

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

MOTION

NOTICE OF FILING

SEALED
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1697

1698

1699

1700

1701

1702

1703

1704

1705

1706

1707

1708

1709

1710

1711

1712

1713

1714

1715

1716

1717

1718

1719

1720

03/02/2005

03/02/2005

03/03/2005

03/03/2005

03/03/2005

03/03/2005

03/03/2005

03/03/2005

03/03/2005

03/03/2005

03/03/2005

03/03/2005

03/03/2005

03/03/2005

03/03/2005

03/03/2005

03/03/2005

03/04/2005

03/04/2005

03/04/2005

03/04/2005

03/04/2005

03/04/2005

03/04/2005

AMENDED ORDER
ORDER

MOTION TO COMPEL
NOTICE OF HEARING
NOTICE OF FILING
SEALED

SEALED

SEALED

SEALED

SEALED

SEALED

SEALED

SEALED

SEALED

SEALED

NOTICE OF FILING
SEALED

MOTION

FEE/PRO HAC VICE ($100.00)
RECEIPT FOR PAYMENT
ORDER

AGREED ORDER
ORDER

ORDER
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1721

1722

1723

1724

1725

1726

1727

1728

1729

1730

1731

1732

1733

1734

1735

1736

1737

1738

1739

1740

1741

1742

1743

1744

03/04/2005

03/04/2005

03/04/2005

03/04/2005

03/04/2005

03/04/2005

03/04/2005

03/04/2005

03/04/2005

03/04/2005

03/04/2005

03/04/2005

03/04/2005

03/04/2005

03/04/2005

03/04/2005

03/07/2005

03/07/2005

03/07/2005

03/07/2005

03/07/2005

03/07/2005

03/07/2005

03/07/2005

NOTICE OF TAKING DEPOSITION

MOTION

NOTICE OF HEARING

REPLY/RESPONSE

NOTICE

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

SEALED

NOTICE OF FILING

SEALED

SEALED

NOTICE OF FILING

SEALED

MOTION

NOTICE OF FILING

SEALED

EXHIBIT RECEIPT

NOTICE OF FILING

NOTICE OF FILING

NOTICE

NOTICE OF TAKING DEPOSITION

NOTICE OF TAKING DEPOSITION
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1745

1746

1747

1748

1749

1750

1751

1752

1753

1754

1755

1756

1757

1758

1759

1760

1761

1762

1763

1764

1765

1766

1767

1768

03/07/2005

03/07/2005

03/07/2005

03/07/2005

03/07/2005

03/07/2005

03/07/2005

03/07/2005

03/07/2005

03/07/2005

03/07/2005

03/07/2005

03/07/2005

03/08/2005

03/08/2005

03/08/2005

03/08/2005

03/08/2005

03/08/2005

03/08/2005

03/08/2005

03/08/2005

03/08/2005

03/08/2005

Page 74 of 123

NOTICE OF TAKING DEPOSITION
NOTICE

NOTICE OF TAKING DEPOSITION
MEMORANDUM OF LAW

NOTICE OF TAKING DEPOSITION
NOTICE OF FILING

MOTION

ORDER

AGREED ORDER

AGREED ORDER

ANSWER & AFFIRMATIVE DEFENSES
NOTICE OF FILING

SEALED

MEMORANDUM

RESPONSE TO:

NOTICE OF FILING

MOTION

ORDER

ORDER

NOTICE OF HEARING

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

16div-000074
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1769

1770

1771

1772

1773

1774

1775

1776

1777

1778

1779

1780

1781

1782

1783

1784

1785

1786

1787

1788

1789

1790

1791

1792

03/08/2005

03/09/2005

03/09/2005

03/09/2005

03/09/2005

03/09/2005

03/09/2005

03/09/2005

03/09/2005

03/09/2005

03/09/2005

03/09/2005

03/09/2005

03/09/2005

03/09/2005

03/09/2005

03/09/2005

03/09/2005

03/09/2005

03/09/2005

03/10/2005

03/10/2005

03/10/2005

03/10/2005

MOTION

SEALED

NOTICE OF FILING

MOTION

MOTION TO STRIKE

NOTICE OF TAKING DEPOSITION

MOTION

RESPONSE TO:

ORDER

NOTICE OF HEARING

ORDER

SEALED

NOTICE OF FILING

SEALED

SEALED

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

ORDER

ORDER

MOTION

RESPONSE TO:
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1793

1794

1795

1796

1797

1798

1799

1800

1801

1802

1803

1804

1805

1806

1807

1808

1809

1810

1811

1812

1813

1814

1815

1816

03/10/2005

03/10/2005

03/10/2005

03/10/2005

03/11/2005

03/11/2005

03/11/2005

03/11/2005

03/11/2005

03/11/2005

03/11/2005

03/11/2005

03/11/2005

03/11/2005

03/11/2005

03/11/2005

03/11/2005

03/11/2005

03/11/2005

03/11/2005

03/11/2005

03/11/2005

03/11/2005

03/11/2005

ORDER

NOTICE OF FILING
SEALED

MOTION

MOTION

FEE/PRO HAC VICE ($100.00)
RECEIPT FOR PAYMENT
AGREED ORDER
ORDER

ORDER

NOTICE

MOTION

MOTION TO COMPEL
NOTICE OF TAKING DEPOSITION
MOTION

NOTICE OF FILING
SEALED

NOTICE OF FILING
SEALED

NOTICE OF FILING
SEALED

NOTICE OF FILING
SEALED

MOTION
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1817

1818

1819

1820

1821

1822

1823

1824

1825

1826

1827

1828

1829

1830

1831

1832

1833

1834

1835

1836

1837

1838

1839

1840

03/11/2005

03/11/2005

03/11/2005

03/14/2005

03/14/2005

03/14/2005

03/14/2005

03/14/2005

03/14/2005

03/14/2005

03/14/2005

03/14/2005

03/14/2005

03/14/2005

03/14/2005

03/14/2005

03/14/2005

03/14/2005

03/14/2005

03/14/2005

03/14/2005

03/14/2005

03/14/2005

03/15/2005

MOTION

NOTICE OF FILING

SEALED

MOTION

NOTICE OF HEARING

MOTION

NOTICE OF HEARING

ORDER

CORRESPONDENCE

AGREED ORDER

ORDER

MEMORANDUM

MEMORANDUM

MOTION

NOTICE

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

MOTION

MEMORANDUM

RESPONSE TO:
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1841

1842

1843

1844

1845

1846

1847

1848

1849

1850

1851

1852

1853

1854

1855

1856

1857

1858

1859

1860

1861

1862

1863

1864

03/15/2005

03/15/2005

03/15/2005

03/15/2005

03/15/2005

03/15/2005

03/15/2005

03/15/2005

03/156/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

RESPONSE TO:

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

RESPONSE TO:

DEPOSITION

RESPONSE TO:

MOTION

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

MOTION TO COMPEL

NOTICE OF HEARING

MOTION

NOTICE OF HEARING

MOTION

MOTION

MOTION

AGREED ORDER

ORDER

CORRESPONDENCE

ORDER
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1865

1866

1867

1868

1869

1870

1871

1872

1873

1874

1875

1876

1877

1878

1879

1880

1881

1882

1883

1884

1885

1886

1887

1888

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/16/2005

03/17/2005

03/17/2005

03/17/2005

03/17/2005

03/17/2005

03/18/2005

03/18/2005

03/18/2005

03/18/2005

03/18/2005

03/18/2005

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

CORRESPONDENCE

RESPONSE TO:

RESPONSE TO:

MOTION

NOTICE OF HEARING

NOTICE OF FILING

NOTICE OF FILING

EXHIBIT

NOTICE

ORDER

CORRESPONDENCE

ORDER

CORRESPONDENCE

SEALED
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1889

1890

1891

1892

1893

1894

1895

1896

1897

1898

1899

1900

1901

1902

1903

1904

1905

1906

1907

1908

1909

1910

1911

1912

03/18/2005

03/18/2005

03/18/2005

03/18/2005

03/18/2005

03/18/2005

03/18/2005

03/18/2005

03/18/2005

03/18/2005

03/18/2005

03/21/2005

03/21/2005

03/21/2005

03/21/2005

03/21/2005

03/21/2005

03/21/2005

03/21/2005

03/21/2005

03/21/2005

03/21/2005

03/21/2005

03/21/2005

SEALED

NOTICE OF FILING

NOTICE OF FILING

MOTION

RESPONSE TO:

NOTICE

RESPONSE TO:

RESPONSE TO:

MOTION

NOTICE

RESPONSE TO:

NOTICE

NOTICE

RESPONSE TO:

EXHIBIT LIST

RESPONSE TO:

RESPONSE TO:

NOTICE

NOTICE

MOTION TO COMPEL

NOTICE

NOTICE

NOTICE OF FILING

SEALED
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1913

1914

1915

1916

1917

1918

1919

1920

1921

1922

1923

1924

1925

1926

1927

1928

1929

1930

1931

1932

1933

1934

1935

1936

03/21/2005

03/21/2005

03/21/2005

03/21/2005

03/21/2005

03/22/2005

03/22/2005

03/22/2005

03/22/2005

03/23/2005

03/23/2005

03/23/2005

03/23/2005

03/23/2005

03/23/2005

03/23/2005

03/23/2005

03/23/2005

03/24/2005

03/24/2005

03/24/2005

03/24/2005

03/24/2005

03/24/2005

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

SEALED

ORDER

NOTICE

ORDER

CORRESPONDENCE

ORDER

ORDER

MOTION

NOTICE OF FILING

MOTION

NOTICE

NOTICE OF FILING

SEALED

ORDER

ORDER

ORDER

ORDER

ORDER

SUBPOENA RETURNED / SERVED

SUBPOENA RETURNED / SERVED
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1937

1938

1939

1940

1941

1942

1943

1944

1945

1946

1947

1948

1949

1950

1951

1952

1953

1954

1955

1956

1957

1958

1959

1960

03/24/2005

03/24/2005

03/24/2005

03/24/2005

03/24/2005

03/24/2005

03/25/2005

03/28/2005

03/28/2005

03/28/2005

03/28/2005

03/28/2005

03/28/2005

03/28/2005

03/28/2005

03/28/2005

03/28/2005

03/29/2005

03/29/2005

03/29/2005

03/29/2005

03/29/2005

03/29/2005

03/29/2005

ORDER

ORDER

ORDER

LETTER

MOTION

ORDER

MEMORANDUM OF LAW

NOTICE

NOTICE OF FILING

NOTICE

REPLY/RESPONSE

MOTION

NOTICE OF HEARING

STATEMENT

ORDER

ORDER

ORDER

STATEMENT

ORDER

ORDER

ORDER

ORDER

ORDER

MOTION TO STRIKE
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1961

1962

1963

1964

1965

1966

1967

1968

1969

1970

1971

1972

1973

1974

1975

1976

1977

1978

1979

1980

1981

1982

1983

1984

03/29/2005

03/30/2005

03/30/2005

03/30/2005

03/30/2005

03/30/2005

03/30/2005

03/30/2005

03/30/2005

03/30/2005

03/30/2005

03/30/2005

03/30/2005

03/31/2005

03/31/2005

03/31/2005

03/31/2005

03/31/2005

03/31/2005

03/31/2005

03/31/2005

03/31/2005

03/31/2005

04/01/2005

ORDER

MOTION

ORDER

ORDER

ORDER

AGREED ORDER

ORDER

ORDER

CORRESPONDENCE

ORDER

NOTICE

ORDER

CORRESPONDENCE

ORDER

ORDER

CORRESPONDENCE

NOTICE

MOTION

NOTICE

NOTICE OF COMPLIANCE

NOTICE

NOTICE

NOTICE OF FILING

MOTION
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1985
1986
1987
1988
1989
1990
1991
1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007

] 2008

(l
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04/01/2005

04/01/2005

04/01/2005

04/04/2005

04/04/2005

04/04/2005

04/04/2005

04/04/2005

04/04/2005

04/04/2005

04/04/2005

04/04/2005

04/04/2005

04/04/2005

04/04/2005

04/04/2005

04/04/2005

04/04/2005

04/04/2005

04/04/2005

04/04/2005

04/04/2005

04/04/2005

04/04/2005

NOTICE OF HEARING

NOTICE

NOTICE OF TAKING DEPOSITION

MOTION

NOTICE OF HEARING

NOTICE OF HEARING

NOTICE

NOTICE

NOTICE

MOTION

NOTICE OF HEARING

MOTION

NOTICE OF HEARING

MOTION

NOTICE OF HEARING

MOTION

NOTICE OF HEARING

MOTION

DISCLOSURE

MOTION

NOTICE OF HEARING

NOTICE OF FILING

SEALED

MOTION
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2009

2010

2011

2012

2013

2014

2015

2016

2017

2018

2019

2020

2021

2022

2023

2024

2025

2026

2027

2028

2029

2030

2031

2032

04/05/2005

04/05/2005

04/05/2005

04/05/2005

04/05/2005

04/05/2005

04/05/2005

04/05/2005

04/05/2005

04/05/2005

04/05/2005

04/05/2005

04/05/2005

04/05/2005

04/05/2005

04/05/2005

04/05/2005

04/05/2005

04/05/2005

04/05/2005

04/05/2005

04/05/2005

04/05/2005

04/05/2005

NOTICE OF FILING

SEALED

MOTION

ORDER

ORDER

ORDER

AGREED ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

NOTICE

MOTION

ORDER

ORDER

RESPONSE TO:

MOTION

NOTICE

MOTION

NOTICE
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2033

2034

2035

2036

2037

2038

2039

2040

2041

2042

2043

2044

2045

2046

2047

2048

2049

2050

2051

2052

2053

2054

2055

2056

04/05/2005

04/05/2005

04/05/2005

04/06/2005

04/06/2005

04/06/2005

04/06/2005

04/06/2005

04/06/2005

04/06/2005

04/06/2005

04/06/2005

04/06/2005

04/07/2005

04/07/2005

04/07/2005

04/07/2005

04/07/2005

04/07/2005

04/07/2005

04/07/2005

04/08/2005

04/08/2005

04/08/2005

MOTION

NOTICE

MOTION

MOTION

MOTION TO STRIKE

NOTICE OF HEARING

MOTION

NOTICE OF HEARING

DISCLOSURE

DISCLOSURE

ORDER

NOTICE OF HEARING

RESPONSE TO:

ORDER

ORDER

EXHIBIT LIST

DISCLOSURE

RESPONSE TO:

NOTICE

MOTION

NOTICE OF HEARING

NOTICE OF FILING

ORDER

ORDER
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2057

2058

2059

2060

2061

2062

2063

2064

2065

2066

2067

2068

2069

2070

2071

2072

2073

2074

2075

2076

2077

2078

2079

2080

04/08/2005

04/11/2005

04/11/2005

04/11/2005

04/11/2005

04/11/2005

04/11/2005

04/11/2005

04/11/2005

04/11/2005

04/11/2005

04/11/2005

04/11/2005

04/11/2005

04/11/2005

04/11/2005

04/11/2005

04/11/2005

04/11/2005

04/11/2005

04/12/2005

04/12/2005

04/12/2005

04/12/2005

NOTICE OF TAKING DEPOSITION

MOTION

FEE/PRO HAC VICE ($100.00)

RECEIPT FOR PAYMENT

NOTICE

MOTION TO COMPEL

NOTICE OF HEARING

RESPONSE TO:

MOTION

DISCLOSURE

MOTION

NOTICE OF HEARING

ORDER

ORDER

ORDER

ORDER

AGREED ORDER

ORDER

NOTICE OF FILING

SEALED

MOTION

ORDER

MOTION

MOTION
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2081

2082

2083

2084

2085

2086

2087

2088

2089

2090

2091

2092

2093

2094

2095

2096

2097

2098

2099

2100

2101

2102

2103

2104

04/12/2005

04/12/2005

04/12/2005

04/12/2005

04/12/2005

04/13/2005

04/13/2005

04/13/2005

04/13/2005

04/13/2005

04/13/2005

04/13/2005

04/14/2005

04/14/2005

04/14/2005

04/15/2005

04/15/2005

04/15/2005

04/15/2005

04/15/2005

04/15/2005

04/15/2005

04/15/2005

04/15/2005

MOTION

NOTICE OF HEARING

DISCLOSURE

ORDER

ORDER

RESPONSE TO:

ORDER

AGREED ORDER

EXHIBIT LIST

JURY QUESTIONS

JURY QUESTIONS

SEALED

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

ORDER

NOTICE

NOTICE

STATEMENT
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2105

2106

2107

2108

2109

2110

2111

2112

2113

2114

2115

2116

2117

2118

2119

2120

2121

2122

2123

2124

2125

2126

2127

2128

04/18/2005

04/18/2005

04/18/2005

04/18/2005

04/18/2005

04/18/2005

04/18/2005

04/18/2005

04/18/2005

04/18/2005

04/18/2005

04/18/2005

04/18/2005

04/18/2005

04/19/2005

04/19/2005

04/19/2005

04/19/2005

04/19/2005

04/19/2005

04/19/2005

04/19/2005

04/20/2005

04/20/2005

ORDER

ORDER

MOTION

MOTION

NOTICE OF HEARING

MOTION

NOTICE OF FILING

MOTION

NOTICE

NOTICE

NOTICE OF HEARING

MOTION

NOTICE

JURY QUESTIONS

ORDER

ORDER

MOTION

MOTION

BRIEF

NOTICE

SEALED

NOTICE OF FILING

ORDER

MOTION
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2129

2130

2131

2132

2133

2134

2135

2136

2137

2138

2139

2140

2141

2142

2143

2144

2145

2146

2147

2148

2149

2150

2151

2152

04/20/2005

04/20/2005

04/20/2005

04/21/2005

04/21/2005

04/21/2005

04/21/2005

04/21/2005

04/22/2005

04/22/2005

04/22/2005

04/22/2005

04/22/2005

04/22/2005

04/22/2005

04/22/2005

04/22/2005

04/22/2005

04/22/2005

04/22/2005

04/22/2005

04/25/2005

04/25/2005

04/25/2005

NOTICE

NOTICE OF FILING

SEALED

MOTION

NOTICE OF HEARING

ORDER

SEALED

JURY QUESTIONS

MOTION

MOTION

RESPONSE TO:

RESPONSE TO:

RESPONSE TO:

DISCLOSURE

MOTION

NOTICE OF FILING

NOTICE

MOTION

ORDER

NOTICE OF FILING

SEALED

MOTION

NOTICE

NOTICE
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2153

2154

2155

2156

2157

2158

2159

2160

2161

2162

2163

2164

2165

2166

2167

2168

2169

2170

2171

2172

2173

2174

2175

2176

04/25/2005

04/25/2005

04/25/2005

04/25/2005

04/25/2005

04/25/2005

04/25/2005

04/25/2005

04/25/2005

04/25/2005

04/25/2005

04/25/2005

04/26/2005

04/26/2005

04/26/2005

04/26/2005

04/26/2005

04/27/2005

04/27/2005

04/28/2005

04/28/2005

04/28/2005

04/28/2005

04/28/2005

MOTION

MOTION

MOTION TO COMPEL

MOTION

BRIEF

BRIEF

MEMORANDUM

ORDER

CORRESPONDENCE

NOTICE OF FILING

SEALED

JURY QUESTIONS

ORDER

ORDER

MOTION

MEMORANDUM

AFFIDAVIT

RESPONSE TO:

EXHIBIT LIST

ORDER

RESPONSE TO:

NOTICE

NOTICE

RESPONSE TO:
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2177

2178

2179

2180

2181

2182

2183

2184

2185

2186

2187

2188

2189

2190

2191

2192

2193

2194

2195

2196

2197

2198

2199

2200

04/28/2005

04/28/2005

04/29/2005

04/29/2005

04/29/2005

04/29/2005

04/29/2005

04/29/2005

04/29/2005

05/02/2005

05/02/2005

05/02/2005

05/02/2005

05/02/2005

05/02/2005

05/02/2005

05/02/2005

05/03/2005

05/03/2005

05/03/2005

05/03/2005

05/03/2005

05/03/2005

05/03/2005

NOTICE

JURY QUESTIONS

REPLY/RESPONSE

RESPONSE TO:

MOTION

NOTICE OF HEARING

MOTION

NOTICE OF HEARING

NOTICE OF FILING

NOTICE

ORDER

ORDER

ORDER

NOTICE

MOTION

NOTICE OF HEARING

OBJECTION

ORDER

ORDER

MOTION

MEMORANDUM

NOTICE

MEMORANDUM

MOTION
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2201

2202

2203

2204

2205

2206

2207

2208

2209

2210

2211

2212

2213

2214

2215

2216

2217

2218

2219

2220

2221

2222

2223

2224

05/04/2005

05/04/2005

05/04/2005

05/04/2005

05/04/2005

05/04/2005

05/04/2005

05/04/2005

05/04/2005

05/04/2005

05/04/2005

05/04/2005

05/05/2005

05/05/2005

05/05/2005

05/05/2005

05/05/2005

05/05/2005

05/05/2005

05/05/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

RESPONSE TO:

NOTICE

MEMORANDUM

MEMORANDUM

ORDER

CORRESPONDENCE

ORDER

ORDER

ORDER

RESPONSE TO:

NOTICE

JURY QUESTIONS

DISCLOSURE

NOTICE

AMENDED

NOTICE

NOTICE OF FILING

MOTION

OBJECTION

NOTICE

MOTION

DISCLOSURE

NOTICE

NOTICE OF FILING
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2225

2226

2227

2228

2229

2230

2231

2232

2233

2234

2235

2236

2237

2238

2239

2240

2241

2242

2243

2244

2245

2246

2247

2248
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05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

NOTICE OF FILING

NOTICE

OBJECTION

MOTION

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING
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2249

2250

2251

2252

2253

2254

2255

2256

2257

2258

2259

2260

2261

2262

2263

2264

2265

2266

2267

2268

2269

2270

2271

2272
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05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING
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2273

2274

2275

2276

2277

2278

2279

2280

2281

2282

2283

2284

2285

2286

2287

2288

2289

2290

2291

2292

2293

2294

2295

2296

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/06/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

ORDER

SEALED

OBJECTION

MEMORANDUM

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE

NOTICE OF FILING

OBJECTION

OBJECTION

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

ORDER

ORDER
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2297

2298

2299

2300

2301

2302

2303

2304

2305

2306

2307

2308

2309

2310

2311

2312

2313

2314

2315

2316

2317

2318

2319

2320
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05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

05/09/2005

ORDER

ORDER

DISCLOSURE

NOTICE

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

Page 97 of 123

16div-000097
2/7/2017



eCaseView

2321

2322

2323

2324

2325

2326

2327

2328

2329

2330

2331

2332

2333

2334

2335

2336

2337

2338

2339

2340

2341

2342

2343

2344
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05/09/2005

05/09/2005

05/09/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

SERVICE RETURNED (NUMBERED)

ORDER

MEDIATION REPORT

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

SEALED

NOTICE OF FILING

SEALED

NOTICE OF FILING
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2345

2346

2347

2348

2349

2350

2351

2352

2353

2354

2355

2356

2357

2358

2359

2360

2361

2362

2363

2364

2365

2366

2367

2368

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/10/2005

05/11/2005

05/11/2005

05/11/2005

05/12/2005

05/12/2005

05/12/2005

05/12/2005

05/12/2005

05/12/2005

SEALED

NOTICE OF FILING

SEALED

MOTION

RESPONSE TO:

MOTION

NOTICE OF FILING

ORDER

MOTION TO STRIKE

REQUEST

MOTION

ORDER

ORDER

MOTION

STATEMENT

STATEMENT

MOTION

NOTICE

ORDER

NOTICE

NOTICE OF FILING

ADDENDUM

ORDER

SEALED
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2369 05/13/2005
2370 05/13/2005
2371 05/13/2005
2372 05/13/2005
2373 05/13/2005
2374 05/13/2005
2375 05/13/2005
2376 05/13/2005
2377 05/13/2005
2378 05/13/2005
2379 05/13/2005
2380 05/13/2005
2381 05/16/2005
2382 05/16/2005
2383 05/16/2005
2384 05/16/2005
2385 05/16/2005
2386 05/16/2005
2387 05/16/2005
2388 05/16/2005
2389 05/17/2005
2390 05/17/2005
2391 05/17/2005
2392 05/17/2005
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NOTICE OF FILING

SEALED

NOTICE

RESPONSE TO:

REPLY/RESPONSE

MOTION

MOTION

RESPONSE TO:

JURY QUESTIONS

JURY QUESTIONS

JURY QUESTIONS

JURY QUESTIONS

NOTE

REQUESTED JURY INSTRUCTIONS
VERDICT BOOK 018592 PAGE 00119
ORDER

ORDER

ORDER

MOTION

SEALED

EXHIBIT LIST

REQUESTED JURY INSTRUCTIONS
REQUESTED JURY INSTRUCTIONS

NOTICE OF FILING

16div-000100
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2393 05/17/2005
2394 05/17/2005
2395 05/18/2005
2396 05/18/2005
2397 05/18/2005
2398 05/18/2005
2399 05/18/2005
2400 05/18/2005
2401 05/18/2005
2402 05/19/2005
2403 05/19/2005
2404 05/19/2005
2405 05/25/2005
2406 05/25/2005
2407 05/26/2005
2408 05/26/2005
2409 05/26/2005
2410 05/26/2005
2411 05/26/2005
2412 05/26/2005
2413 05/26/2005
2414 05/26/2005
2415 05/26/2005
2416 05/26/2005

NOTICE OF FILING

SEALED

NOTICE

NOTICE

REQUESTED JURY INSTRUCTIONS

NOTE

VERDICT BOOK 018608 PAGE 00055

MOTION

MEMORANDUM

OBJECTION

ORDER SETTING HEARING

RESPONSE TO:

ORDER

CORRESPONDENCE

EXHIBIT LIST

EXHIBIT LIST

EXHIBIT LIST

EXHIBIT LIST

EXHIBIT LIST

EXHIBIT LIST

EXHIBIT LIST

EXHIBIT LIST

MOTION

MOTION
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2417

2418

2419

2420

2421

2422

2423

2424

2425

2426

2427

2428

2429

2430

2431

2432

2433

2434

2435

2436

2437

2438

2439

2440

05/26/2005

05/27/2005

05/27/2005

06/06/2005

06/06/2005

06/07/2005

06/07/2005

06/07/2005

06/07/2005

06/07/2005

06/08/2005

06/08/2005

06/08/2005

06/08/2005

06/09/2005

06/09/2005

06/09/2005

06/10/2005

06/13/2005

06/13/2005

06/13/2005

06/13/2005

06/13/2005

06/13/2005
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MOTION

MOTION

MOTION

BRIEF

NOTICE OF HEARING
EXHIBIT LIST
MEMORANDUM
MEMORANDUM

NOTICE OF FILING

SEALED

MEMORANDUM
DISCLOSURE

NOTICE OF FILING

SEALED

NOTICE OF FILING

MOTION

NOTICE OF HEARING
NOTICE OF CANCELLATION
FEE/PRO HAC VICE ($100.00)
RECEIPT FOR PAYMENT
MOTION

NOTICE OF TAKING DEPOSITION
MOTION

NOTICE OF HEARING

16div-000102
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2441

2442

2443

2444

2445

2446

2447

2448

2449

2450

2451

2452

2453

2454

2455

2456

2457

2458

2459

2460

2461

2462

2463

2464

06/13/2005

06/13/2005

06/13/2005

06/14/2005

06/14/2005

06/14/2005

06/14/2005

06/14/2005

06/14/2005

06/15/2005

06/15/2005

06/15/2005

06/15/2005

06/15/2005

06/15/2005

06/16/2005

06/16/2005

06/16/2005

06/16/2005

06/16/2005

06/17/2005

06/17/2005

06/17/2005

06/17/2005

MOTION

NOTICE OF CANCELLATION

BRIEF

NOTICE OF FILING

RESPONSE TO:

WITNESS LIST

EXHIBIT LIST

OBJECTION

OBJECTION

MEMORANDUM

RESPONSE TO:

NOTICE OF TAKING DEPOSITION

RESPONSE TO:

NOTICE OF FILING

SEALED

MOTION TO COMPEL

NOTICE OF FILING

AGREED ORDER

ORDER

NOTICE OF TAKING DEPOSITION

WITNESS LIST

NOTICE

EXHIBIT LIST

ORDER
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2465

2466

2467

2468

2469

2470

2471

2472

2473

2474

2475

2476

2477

2478

2479

2480

2481

2482

2483

2484

2485

2486

2487

2488
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06/20/2005

06/20/2005

06/21/2005

06/22/2005

06/22/2005

06/23/2005

06/23/2005

06/23/2005

06/23/2005

06/23/2005

06/23/2005

06/23/2005

06/23/2005

06/23/2005

06/23/2005

06/23/2005

06/23/2005

06/23/2005

06/23/2005

06/23/2005

06/24/2005

06/24/2005

06/24/2005

06/27/2005

EXHIBIT LIST

EXHIBIT LIST

ORDER

ORDER

ORDER

FINAL JUDGMENT

DISPOSED BY JURY TRIAL

ORDER

ORDER

MOTION

NOTICE OF FILING

ORDER

CORRESPONDENCE

CORRESPONDENCE

ORDER

REOPEN

REDISPOSED

REOPEN

REDISPOSED

REOPEN

ORDER

CORRESPONDENCE

ORDER
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NOTICE OF APPEAL BOOK 018819 PAGE 01767

16div-000104
2/7/2017



eCaseView

2489

2490

2491

2492

2493

2494

2495

2496

2497

2498

2499

2500

2501

2502

2503

2504

2505

2506

2507

2508

2509

2510

2511

2512

06/27/2005

06/27/2005

06/27/2005

06/28/2005

06/28/2005

07/07/2005

07/07/2005

07/07/2005

07/07/2005

07/07/2005

07/07/2005

07/11/2005

07/14/2005

07/14/2005

07/14/2005

07/14/2005

07/14/2005

07/14/2005

07/14/2005

07/14/2005

07/14/2005

07/14/2005

07/14/2005

07/14/2005
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CAFF/NOA/

RECEIPT FOR PAYMENT
BOND

EXHIBIT LIST

NOTICE OF SERVICE
DIRECTIONS TO CLERK
DESIGNATION TO COURT REPORTER
NOTICE OF FILING
NOTICE OF FILING
NOTICE OF FILING
NOTICE OF FILING
ACKNOWLEDGMENT OF NEW CASE
NOTICE OF FILING
TRANSCRIPT
TRANSCRIPT
TRANSCRIPT
TRANSCRIPT
TRANSCRIPT
TRANSCRIPT
TRANSCRIPT
TRANSCRIPT
TRANSCRIPT
TRANSCRIPT

TRANSCRIPT

16div-000105

https://applications.mypalmbeachclerk.com/eCase View/search.aspx 2/7/2017



eCaseView

2513

2514

2515

2516

2517

2518

2519

2520

2521

2522

2523

2524

2525

2526

2527

2528

2529

2530

2531

2532

2533

2534

2535

2536
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07/14/2005

07/14/2005

07/14/2005

07/14/2005

07/14/2005

07/14/2005

07/14/2005

07/14/2005

07/14/2005

07/14/2005

07/14/2005

07/14/2005

07/14/2005

07/14/2005

07/19/2005

07/19/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

MOTION

AMENDED

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT
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2537

2538

2539

2540

2541

2542

2543

2544

2545

2546

2547

2548

2549

2550

2551

2552

2553

2554

2555

2556

2557

2558

2559

2560

https://applications.mypalmbeachclerk.com/eCase View/search.aspx

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT
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2561

2562

2563

2564

2565

2566

2567

2568

2569

2570

2571

2572

2573

2574

2575

2576

2577

2578

2579

2580

2581

2582

2583

2584
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07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT
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2585

2586

2587

2588

2589

2590

2591

2592

2593

2594

2595

2596

2597

2598

2599

2600

2601

2602

2603

2604

2605

2606

2607

2608
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07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

07/20/2005

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT

TRANSCRIPT
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2609

2610

2611

2612

2613
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TRANSCRIPT
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2681

2682

2683

2684

2685

2686

2687

2688

2689

2690

2691

2692

2693

2694

2695

2696

2697

2698

2699

2700

2701

2702

2703

2704

07/22/2005

07/22/2005

07/22/2005

07/25/2005

07/26/2005

07/26/2005

07/27/2005

07/28/2005

07/29/2005

08/01/2005

08/01/2005

08/02/2005

08/02/2005

08/02/2005

08/04/2005

08/05/2005

08/05/2005

08/12/2005

08/12/2005

08/15/2005

08/25/2005

08/29/2005

08/29/2005

09/01/2005
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CAFF/NOA/

RECEIPT FOR PAYMENT
MOTION

MOTION

NOTICE OF HEARING

PETITION

NOTICE OF FILING
ACKNOWLEDGMENT OF NEW CASE
NOTICE OF HEARING
RESPONSE TO:

DIRECTIONS TO CLERK
STATEMENT-JUDICIAL ACTS
ORDER

ORDER SETTING HEARING
INVOICE

INDEX TO RECORD ON APPEAL
INDEX TO RECORD ON APPEAL
INVOICE

RECEIPT FOR PAYMENT
NOTICE

TRUE COPY

ORDER

RECEIPT FOR PAYMENT
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2706

2707

2708

2709

2710

2711

2712

2713

2714

2715

2716

2717

2718

2719

2720

2721

2722

2723

2724

2725

2726

2727

2728

09/06/2005

09/06/2005

09/08/2005

09/08/2005

09/12/2005

09/13/2005

09/14/2005

09/15/2005

09/20/2005

09/20/2005

09/20/2005

09/20/2005

09/20/2005

09/20/2005

09/20/2005

09/20/2005

09/20/2005

09/21/2005

09/22/2005

09/22/2005

09/22/2005

09/22/2005

09/22/2005

09/22/2005
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TRUE COPY

AGREED ORDER

TRUE COPY

NOTICE OF APPEARANCE
STIPULATION AND ORDER
NOTICE OF APPEARANCE
NOTICE

STIPULATION

FEE/PRO HAC VICE ($100.00)
FEE/PRO HAC VICE ($100.00)
RECEIPT FOR PAYMENT
MOTION

MOTION

NOTICE

NOTICE

NOTICE

NOTICE

EXHIBIT CHECK OUT RECEIPT
NOTICE TRANSMIT RECORD APPEAL
MOTION

MOTION

ORDER

ORDER

ORDER
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2731 09/22/2005
2732 09/23/2005
2733 09/23/2005
2734 09/23/2005
2735 09/23/2005
2736 09/23/2005
2737 09/23/2005
2738 09/23/2005
2739 09/23/2005
2740 09/23/2005
2741 09/23/2005
2742 09/23/2005
2743 09/23/2005
2744 09/23/2005
2745 09/27/2005
2746 09/27/2005
2747 09/28/2005
2748 09/28/2005
2749 09/28/2005
2750 09/30/2005
2751 09/30/2005
2752 10/03/2005

https://applications.mypalmbeachclerk.com/eCase View/search.aspx

Page 115 of 123

ORDER
FEE/PRO HAC VICE ($100.00)
FEE/PRO HAC VICE ($100.00)
INVOICE

INDEX TO RECORD ON APPEAL
MOTION

MOTION

MOTION

MOTION

AGREED ORDER

AGREED ORDER

AGREED ORDER

FEE/PRO HAC VICE ($100.00)
FEE/PRO HAC VICE ($100.00)
FEE/PRO HAC VICE ($100.00)
FEE/PRO HAC VICE ($100.00)
RECEIPT FOR PAYMENT
STIPULATION AND ORDER
RECEIPT FOR PAYMENT
ORDER

ORDER

MOTION

MOTION

RECEIPT FOR PAYMENT
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2754

2755

2756

2757

2758

2759

2760
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2762
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2764

2765

2766

2767

2768

2769

2770

2771

2772

2773

2774

2775

2776

10/03/2005

10/03/2005

10/05/2005

10/05/2005

10/07/2005

10/11/2005

10/12/2005

10/12/2005

10/12/2005

10/12/2005

10/12/2005

10/12/2005

10/12/2005

10/13/2005

10/13/2005

10/13/2005

10/17/2005

10/17/2005

10/17/2005

10/19/2005

10/19/2005

10/20/2005

10/20/2005

10/20/2005
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VOIDED RECEIPT
RECEIPT FOR PAYMENT
AGREED ORDER

AGREED ORDER

LETTER

BRIEF

FEE/PRO HAC VICE ($100.00)
FEE/PRO HAC VICE ($100.00)
FEE/PRO HAC VICE ($100.00)
MOTION

MOTION

MOTION

FEE/PRO HAC VICE ($100.00)
RECEIPT FOR PAYMENT
RECEIPT FOR PAYMENT
RECEIPT FOR PAYMENT
ORDER

ORDER

ORDER

MOTION

NOTICE OF HEARING
MOTION

ORDER

ORDER
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2786

2787
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2789

2790
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2799

2800

10/20/2005

10/20/2005

10/21/2005

10/21/2005

10/31/2005

10/31/2005

10/31/2005

10/31/2005

10/31/2005

10/31/2005

11/01/2005

11/01/2005

11/01/2005

11/02/2005

11/02/2005

11/02/2005

11/02/2005

11/02/2005

11/02/2005

11/03/2005

11/14/2005

11/16/2005

11/16/2005

11/18/2005

ORDER SETTING STATUS HEARING

ORDER SETTING STATUS HEARING

ORDER

RE-NOTICE OF HEARING

RETURNED MAIL

MOTION

NOTICE OF HEARING

RE-NOTICE OF HEARING

RE-NOTICE OF HEARING

RE-NOTICE OF HEARING

RESPONSE TO:

NOTICE OF FILING

NOTICE OF FILING

NOTICE

ORDER

ORDER

MEMORANDUM

COPY

COPY

BRIEF

ORDER

MOTION

NOTICE OF HEARING

ORDER
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2814

2815

2816

2817

2818

2819

2820

2821

2822

2823

2824

11/22/2005

12/08/2005

12/16/2005

12/16/2005

12/16/2005

12/16/2005

12/16/2005

12/19/2005

12/19/2005

12/22/2005

12/29/2005

01/09/2006

01/11/2006

01/13/2006

01/17/2006

01/17/2006

01/30/2006

02/02/2006

06/12/2006

06/16/2006

06/22/2006

08/31/2006

12/21/2006

12/21/2006
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JUDGMENT BOOK 19597 PAGE 0950
NOTICE OF UNAVAILABILITY

NOTICE OF APPEAL BOOK 19690 PAGE 0484
CAFF/NOA/

RECEIPT FOR PAYMENT

NOTICE OF SERVICE

BOND

NOTICE TRANSMIT RECORD APPEAL
INDEX TO RECORD ON APPEAL
ACKNOWLEDGMENT OF NEW CASE
ACKNOWLEDGEMENT

NOTICE TRANSMIT RECORD APPEAL
ACKNOWLEDGEMENT

TRUE COPY

INDEX TO RECORD ON APPEAL
INVOICE

TRUE COPY

RECEIPT FOR PAYMENT

MANDATE

TRUE COPY

TRUE COPY

RECORD

STIPULATION

NOTICE
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| 2838

(B
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| 2837

| 2839
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2841

2843
2844
2845
2846
2847

2848

01/04/2007

01/04/2007

06/08/2007

06/08/2007

06/11/2007

06/11/2007

06/12/2007

06/12/2007

06/12/2007

06/25/2007

07/18/2007

07/18/2007

07/18/2007

08/20/2007

01/02/2008

01/16/2008

01/17/2008

01/17/2008

01/22/2008

01/23/2008

01/23/2008

01/25/2008

01/25/2008

01/28/2008

ORDER

REDISPOSED

ORDER

LETTER

MOTION

MOTION

ORDER

ORDER

RECEIPT OF

MANDATE

MOTION

MOTION

MOTION

TRUE COPY

TRUE COPY

REQUEST

NOTICE OF HEARING

REOPEN

NOTICE

ORDER

NOTICE OF FILING

NOTICE OF HEARING

NOTICE

NOTICE OF REASSIGNMENT
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(]
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2853

2854
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—| 2860
| 2861
| 2862
| 2863

2864

(B

| 2865
| 2866

2867
| 2868
| 2869

2870
| 2871

| 2872

02/01/2008

02/01/2008

02/01/2008

02/04/2008

02/07/2008

02/08/2008

02/22/2008

02/27/2008

02/28/2008

03/04/2008

03/04/2008

03/06/2008

03/10/2008

03/10/2008

03/10/2008

03/17/2008

03/17/2008

03/18/2008

03/18/2008

03/25/2008

03/25/2008

03/25/2008

03/31/2008

04/01/2008

Page 120 of 123

ORDER OF RECUSAL
LETTER

LETTER

NOTICE OF REASSIGNMENT
ORDER OF RECUSAL
NOTICE OF REASSIGNMENT
NOTICE OF HEARING
ORDER OF RECUSAL
NOTICE OF REASSIGNMENT
ORDER OF RECUSAL
RETURNED MAIL

NOTICE OF REASSIGNMENT
RECORD

RECORD

RECORD

MANDATE

ORDER SETTING HEARING
FINAL JUDGMENT BOOK 022528 PAGE 00227
REDISPOSED

MOTION

NOTICE

REOPEN

ORDER

MOTION
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2890
2891
2892
2893
2894
2895

2896

04/01/2008

04/01/2008

04/01/2008

04/01/2008

04/01/2008

04/01/2008

04/01/2008

04/07/2008

04/09/2008

04/11/2008

04/21/2008

05/21/2008

05/28/2008

06/02/2008

06/02/2008

06/03/2008

06/03/2008

06/05/2008

06/11/2008

06/24/2008

07/25/2008

07/25/2008

07/25/2008

07/25/2008

MOTION

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

MOTION

NOTICE OF FILING

BRIEF

ORDER SETTING HEARING

NOTICE

RESPONSE TO:

NOTICE

MOTION

BRIEF

ORDER

MOTION

RESPONSE TO:

RECORD

ORDER GRANTING

AGREED ORDER

NOTICE OF TAKING DEPOSITION

NOTICE OF TAKING DEPOSITION

REQUEST

NOTICE OF TAKING DEPOSITION

https://applications.mypalmbeachclerk.com/eCase View/search.aspx

Page 121 of 123

16div-000121
2/7/2017



eCaseView Page 122 of 123

| 2897 07/25/2008 NOTICE OF TAKING DEPOSITION
|| 2898 07/25/2008 NOTICE OF TAKING DEPOSITION
| 2899 07/25/2008 NOTICE OF TAKING DEPOSITION
| 2900 07/25/2008 NOTICE OF TAKING DEPOSITION
[ 2901 08/20/2008 MOTION
| 2902 08/20/2008 SUBPOENA RETURNED / SERVED
=] 2903 08/25/2008 RESPONSE TO:
| 2904 09/02/2008 ORDER
| 2905 09/02/2008 AGREED ORDER
|| 2906 09/02/2008 AGREED ORDER
| 2907 09/10/2008 MOTION FOR EXTENSION OF TIME
| 2908 09/10/2008 NOTICE OF HEARING
=] 2909 09/11/2008 MOTION
| 2910 09/16/2008 NOTICE OF CANCELLATION
= 2911 09/17/2008 AGREED ORDER
=] 2912 09/24/2008 MOTION
| 2913 09/24/2008 NOTICE OF HEARING
= 2914 09/26/2008 NOTICE OF APPEARANCE

2915 10/01/2008 CAFF/NOA/

2916 10/01/2008 RECEIPT FOR PAYMENT
| 2917 10/01/2008 NOTICE OF NON FINAL APPEAL BOOK 022895 PAGE

00195

| 2918 10/07/2008 ORDER SETTING HEARING
= 2919 10/15/2008 ACKNOWLEDGMENT OF NEW CASE
= 2920 10/29/2008 NOTICE
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2027

2928

2929

2930
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2932

2933

2934

2935

2936

2937

11/07/2008

11/07/2008

11/07/2008

11/14/2008

11/18/2008

12/17/2008

12/31/2008

01/14/2009

01/27/2009

02/04/2009

02/13/2009

02/13/2009

02/20/2009

08/24/2009

11/20/2009

12/21/2009

05/21/2010

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF FILING

NOTICE OF UNAVAILABILITY

REQUEST FOR ADMISSIONS

ORDER

RESPONSE TO:

NOTICE

AGREED ORDER

REDISPOSED

AMENDED ORDER

CHANGE NAME OR ADDRESS

NOTICE

MANDATE

TRUE COPY
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

)
COLEMAN (PARENT) HOLDINGS INC., )
)
Plaintiff, ) Case No. CA 005045 AI
)
v )
) DOROTHY H. WILKEN _ -
) CLERK OF CJRCUIT COURT
MORGAN STANLEY & CO., INC,, ) CIRCUIT CIVIL BDIVISION
Defendant. 3 MAY 0 3 2003

COPY / ORIGINAL

PLAINTIFF’S FIRST REQUEST FOR PRODU%%E‘XERO%%BIENUI‘E\JG

Plaintiff Coleman (Parent) Holdings, Inc. (“CPH" or “Plaintiff”), by its attomeys

Searcy Denney Scarola Barnhart & Shipley P.A. and Jenner & Block, LLC, hereby serves its First
Request for Production of Documents upon Defendant Morgan Stanley & Co., Inc. ("Morgan
Stanley” or “Defendant”), and requests responses and the production of documents at the office of
Searcy Denney Scarola Barphart & ShipleyP.A., 2139 Palm Beach Lakes Blvd., West Palm Beach,
Florida, within the time provided by Florida Rule of Civil Procedure 1.350(b).
DEFINITIONS
1. “Arbitrations” means Albert J, Dunlap and Sunbeam Corporation, No.32 160

00088 99 (AAA); and Russell A. Kersh and Sunbeam Corporation, No. 32 160 00091 99 (AAA).

2. «“Coleman” means the Coleman Company, Inc. or any of its present and
former officers, directors, employees, representatives, agents, and all other persons acting or

purporting to act on its behalf.

MAY-12-2003  18:97 97 F.24
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3. «CPH” means Coleman (Parent) Holdings Inc., Coleman Worldwide
Corporation, CLN Holdings, Co. Inc.,, or any of their present and former officers, directors,
employees, representatives, agents, and all other persons acting or purporting to act on their behalf.

4. “Coleman Transaction” means the transaction contemplated by the
February 27, 1998 Agreements.

S. “Communpication” means the wansmital of information by letter,
memorandum, facsimile, orally, or otherwise.

6. “Concerning” means reflecting, relating to, referring to, describing,
evidencing, or constitwiing.

7. *“Documents” means documents whether fixed in tangible medium or
electronically stored. The word “Jocuments” shall include, by way of example and not by way of
limitation, all of the following: papers, correspondence, trade Jetters, envelopes, memoranda,
telegrams, cables, notes, messages, 1port, studies, press releases, comparisons, books, accounts,
checks, audio and video recordings and transcriptions thereof, pleadings, testimony, articles,
bulletins, pamphlets, brochures, magazines, questionnaires, surveys, charts, newspapers, calendars,
desk calendars, pocket calendars, lists, logs, publications, notices, diagrams, instructions, disnes,
minutes for meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of oral
communications, whether by telephone or face-to-face, contracts, agreements, drafts of or proposed
contracts or agreements, memoranda of understanding, letters of intent, computer tapes, computer
drives or memories, computer diskettes or disks, e-mail, CD-ROMs, or any other tangible thing on
which any handwriting, typing, printing, photostatic, electronic, or other form of commmunication of

information is recorded or reproduced, together with all notations on any of the foregoing, all
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originals, file copies, or other unique copies of the foregoing, and all versions or drafts thereof,
whether used or not.

8. “February27, 1998 Agreements” means (a) the Agreementand Plan of Merger
daed as of February 27, 1998 among Sunbeam Corp., Laser Acquisition Corp., CLN Holdings, Inc.
and Coleman (Parent) Holdings Inc. and (b) the Agreement and Plan of Merger dated as of February
27, 1998 among Sunbeam Corp., Camper Acquisition Corp., and The Coleman Company, Inc.

9. “Financial Statements” means, without limitation, balance sheets, statements
of income, earnings, retained earmings, Sources and applications of funds, cash flow projections,
notes to each such statements, or any other notes which pertain to the past or present financial
condition of Sunbeam, whether any of the foregoing is audited or unaudited, whether final, interim

or pro forma, complete or partial, consolidated, yearly, monthly, or otherwise.

10.  “Litigations” means In Re Sunbeam Securities Litigation, 98-8258-Civ.-

Middlebrooks (S.D. Fla); Camden Agset Management, L.P., et al. v. Sunbeam Corporation, et al,
98-§773-Civ.-Middlebrooks and 98-8275-Civ.-Middlebrooks (S.D.Fla.); Krimv. Dunlap, etal., No.

CL983168AD (15" Jud. Cir,, Fla.); Stapleton v. Sunbeam Corp., etal., No. 98-1676-Civ.-King (S.D.

Fla.); Sunbeam Corp. v, PricewaterhouseCoopers LLP, No. CLOO5444AN (15* Jud. Cir,, Fla.); In

re Sunbearmn Corp., Inc., No. 01-40291 (AJG) (Bankr. SD.N.Y.) and any adversary proceedings

therein; SEC v. Dunlap, et al, No. 01-8437-Civ.-Middlebrooks (S.D. Fla.); Oaktree Capital

Management LLC v. Arthur Andersen LLP, No. BC257177 (L.A. Cty., CA); and Colemap (Parent)

Holdings Inc. v. Arthur Andersen LLP, etal,, No. CA 0l .06062AN (15" Jud. Cir,, Fla).

11. “Morgan Stanley” means Morgan Stanley & Co., Inc. or any of its
subsidiaries, divisions, predecessors, successors, present and former employees, representatives,

agents, attorneys, accountants, advisors, or all other persons acting or purporting to acton its behalf.

MAv-12-2023 1093 g7 = ze
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12 “SEC Administrative Proceedings” means In the Matter of Sunbeam Corp.,

SEC Administrative Proceeding File No. 3-10481, and [n the Matter of David C. Fannin, SEC

Administrative Proceeding File No. 3.10482.

13.  “SEC” means the Securities and Exchange Commission.

14. “Subordinated Debentures” means Sunbeam’s Zero Coupon Convertible
Senior Subordinated Debentures Due 2018.

15, “Subordinated Debenture Offering” means the offering of Sunbeam’s
Subordinated Debentures.

16.  “Sunbeam’ means Sunbeam Corporation, arany of its subsidiaries, divisions,
affiliates, predecessors, Successors, present and former employees, representatives, agents, and all
other persons acting or purparting to act on its behalf.

17. wYou” or “Your” means Morgan Stanley & Co., Inc. and/or any of its
subsidiaries, divisions, predecessors, successors, present or former employees, representatives,

‘ agents, attorneys, accountants, advisors, or anyone acting or purporting 1o act on its behalf.

INSTRUCTIONS

1. Documents shall be produced as they are keptin the usual course of business,
or organized and labeled to correspond to the categories in this Request. Documents attached to each
other should not be separated. Documents consisting of iterns previously produced in the Litigations,

Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall be produced in

Bates number order.

2. Al documents shall be produced in the file folder, envelope or other container
in which the documents are kept or maintained by you. If, for any reason, the container cannot be

produced, produce copies of all labels or other identifying marks.
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3. The relevant period, unless otherwise indicated, shall be from Janunary 1,
1997 through the date of trial of this matter, and shall include all documents and information
which relate in whole or in part to such period, or to events or circumstances during such period,
ever though dated, prepared, generated or received prior or subsequent to that period. Please
supplement or correct your responses to these requests if, at any time, you become awarc that your
responses are incomplete of incorrect in any respect.

4. If you claim the attorney-client privilege, or any other privilege or work-
product protection for all or any portion of a document, you shall provide a privilege log that
describes the withheld material sufficiently to allow CPH to test the privilege or protection asserted.

s. The following rules of construction apply:

a) The connectives “and” and “or” shall be construed either
disjunctively or conjunctively as necessary 1o bring within the scope
of the discovery requests all responses that might otherwise be
outside of their scope;

b) The term “including” shall be construed to mean “without limitation”;
and

c) The use of the singular form of any word includes the plural and vice
versa.

DOCUMENTS REQUESTED

1. All documents conceming your efforts to have Sunbeam retain or maintain
your investment banking and/or securities underwriting services.
2. All documents reflecting all fees and expenses paid by Sunbeam to you,

including without i mitationall billing statements, invoices, time detail records, individual calendars,

.28
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daily diaries (including electronic calendar programs), of other documents that describe or record
the time spent, Or expenses incurred (including back-up for any out-of-pocket expenses), by any
Morgan Stanley personnel, or that describe or record any aspect of their activities concerning any
services performed on behalf of, or concerning, Sunbeam.

3 All documents concerning any investigation, analysis, or due diligence of

Sunbeam conducted by you or on your behalf in 1997 or 1998.

4, All documents concerning any investigation, analysis, or due diligencle of
Coleman or CPH conducted by you or on your behalf in 1997 or 1998.

5. All documents concerning your attempts in 1997 or 1998 to locate someone
to purchase or otherwise acquire Sunbeam, whether through merger, purchase, transfer of assets or

securities, or otherwise.

6. All documents concerning your attempts in 1997 or 1998 1o locate companies
for Sunbeam to purchase or otherwise acquire, whether through mergef, purchase, transfer of assets

or securities, or otherwise.

7. All documents concerning the negotiation and signing of the February 27,
1998 Agreements.
8. All documents concerning the closing of the Coleman Transaction, including

without limitation all documents concerning the decision to close the Coleman Transaction.

9. All documents concerning the meetings of Sunbeam’s Board of Directors in

1997 and 1998.
10.  All documents concerningany di scussion, promise, agreement, 0T planto have

research analysts, whetherornot at Morgan Stanley, provide coverage for Sunbeam or any of its debt

or equity securities.

-6-
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11.  Alldocumentsused, analyzed, consulted, or prepared by any Morgan Stanley
research analyst, including without limitation Andrew Conway, James Dormer, Jake Foley, and
Karen Eltrich, concerning Sunbeam.

12.  Alldocuments concermning communications between or among you, Sunbeam,
and Wall Street analysts concerning Sunbeam or the Coleman Transaction.

13.  Alldocuments concerning any valuation of Sunbeam or Sunbeam securities.

14.  Alldocuments conceming the stock market’s valuation of Sunbeam securniues,
including without limitation documents describing or analyzing the increase or decline in the market
price of Sunbeam stock in the period from and including July 1, 1996 through and including
December 31, 1998. .

15.  All documents concerning any valuation of Coleman or Colemnan securities.

16.  All documents concermning synergies that might be achieved from a business
combination of Sunbeam and Coleman.

17.  All documents concerning Sunbeam’s financial statements and/or restated
financial statements.

18.  All documents concerning the increase in the size of the Subordinated
Debenture Offering from $500 million to $750 million.

19.  All documents conceming any draft or executed “comfort letters” requested
by you or provided to you in connection with the Subordinated Debenture Offering.

20, All documents concerning the sale of, or your attempts to sell, Subordinated
Debentures, including without limitation documents concerning road shows, communications with
potential investors, of communications with or among Morgan Stanley's sales personnel.

21.  All documents concerning the pricing of the Subordinated Debentures.

MAY-12-2023 18:23 ar
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22, All documents concerning the conversion features of the Subordinated

Debentures.

23, All documents concerning the "book of demand” for the Subordinated
Debentures.

54. Al documents concerning the events that took place on March 19. 1998 at
Global Financial Press, including without limitation documents concerning Lawrence Bornstein
and/or John Tyree.

75, Alldocumentsconcerning your communications with Sunbeamon March 18,
1998.

26.  All documents concerning the “bring-down” due dihgence for the
Subordinated Debenture Offering.

27.  Alldocuments concerning your communications with Sunbeam on March 24,
1998.

28, Alldocuments concerning Sunbeam’s first quarter 1998 sales and/or earnings.

29, Alldocuments conceming the closing of the Subordinated Debenture Offering
including without limitation all documents concerning the decision t0 close the Subordinated
Debenture Offering.

30.  All documents concemning the Subordinated Debenture Offering.

31, All documents concerning any work or services you performed for or on
behalf of Sunbeam in 1997 or 1998, regardless of whether you were compensated for that work.

32, All documents concerning press releases issued by Sunbeam on October 23,
1997, March 19, 1998, April 3, 1998, May 9, 1998, June 15, 1998, June 25, 1998, June 30, 1998,

October 20, 1998, and November 12, 1998.

MAY-12-2083 18:33 g7 il
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33, All documents conceming the statements contained in the press releases
issued by Sunbeam on October 23, 1997, March 19, 1998, Apnil 3, 1998, May 9, 1998, June 1S,
1998, June 25, 1998, June 30, 1998, October 20, 1998, and November 12, 1998.

34.  All documents concerning communications relating to Sunbeam, Coleman,
or CPH, including without limitation internal communications within Morgan Stanley or
communications between or among Morgan Stanley and Sunbeam; Skadden, Arps, Slate, Meagher
& Flom LLP; Coopers & Lybrand LLP; Liama Company; Arthur Andersen LLP; Sard Verbinnen
& Co., Inc.; Hill & Knowlton, Inc.; The Coleman Company, Inc.; Credit Suisse First Bostor;
Coleman (Parent) Holdings Inc.; MacAndrews & Forbes Holdings, Inc; Wachtell Lipton, Rosen &
Katz; Davis Polk & Wardwell: or any other person or company, and/or any of their respective
employees, agents, or representatives.

35. All documents concerning the Coleman Transaction.

36.  All documents concerning the Subordinated Debenture Offering.

37, All documents concerning Albert Dunlap and/or Russell Kersh.

38.  All documents concerning the Scott Paper Company.

39.  All documents concerning Coleman or CPH.

40.  Alldocuments concerning MacAndrews & Forbes Holdings, Inc. withrespect

to Sunbeam, Coleman, or CPH.

41. All documnents concerning the events and matters that are the subject of the

Complaint filed this action.

42, Organizational charts, memoranda, or similar documents that describe the
business organizational structure and the administrative, management, and reporting structure of

Morgan Stanley from and including January 1, 1997 through and including December 31, 1998.

9.
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43.  All documents concerning Morgan Stanley’s policies, procedures, manuals,
guidelines, reference materials, or checklists that were in effect from and including January 1, 1997
through and including December 31, 1998 for the performance of due diligence, including without
limitation due diligence performed in connection with underwriting the sale of equity or debt
securities.

44 All documents concerning employment contracts, performance evaluations,
and/or personnel files (including without limitation any documents that describe or discuss the
training, experience, competence, and accomplishments) of all Morgan Stanley personnel who
performed services for or on bebalf of Sunbeam in 1997 or 1998.

45.  Alldocuments concerning Morgan Stanley’s performance evaluaton critena
or guidelines in effect from and including January 1, 1997 through and including December 31,
1998.

46. All documents concemning Morgan Stanley's compensation criteria or
guidelines in effect from and including January 1, 1997 through and including December 31, 1998,

47 Allmarketing or other promotional material prepared or used by, oron behalf
of, Morgan Stanley conceming investment banking or securities underwriting services that were
created or used at any time from and including January 1, 1997 through and including December 31,
1998.

48.  Allofyourdocument retention or document destruction policies or procedures
or similar procedures for the back-up or deletion of electronic or hard copy documents of any kind
for any time during 1997 through the present, including without limitation any amendments to any
such policies or procedures, schedules or related documents, and any memoranda or other

instructions communicated to your employees concerning the obligation and procedures to be

-10-
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utilized to preserve all relevant documents, including without limitation evidence conceming the
Litigations, the Arbitrations, and the SEC Administrative Proceedings.

49. All documents you have provided or produced to any party {whether
voluntarily or in response to a docurment request, subpoena duces tecum, or other process served on
you) in any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings (inctuding
without limitation any reports, communications, filings, testimony, legal memoranda, statements,
or other documents submitted to the Securities & Exchange Commission or any other party).

50, All documents you have provided to the SEC, the Attorney General of New
York, or any other governmental or regulatory body concerning Sunbeam.

51 Alldocuments you have received from the SEC, the Attorney General of New
York, or any other governmental or regulatory body concerning Sunbeam.

52, All discovery requests or subpoenas served on you in any of the Litigations,
the Arbitrations, or the SEC Administrative Proceedings.

53.  Allresponses and/or objections that you provided or produced in response to
a discovery request or subpoena served on you in any of the Litigations, the Arbitrations, or the SEC
Administrative Proceedings.

54 Allcommunications concerning any discovery request or subpoena servedon
you in any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings.

55.  Allmotions, memoranda, briefs, rulings, orders, or transcripts of proceedings
concerning any discovery request, subpoena, or other process in any of the Litigations, the

Arbitrations, or the SEC Administrative Proceedings.

-11-
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$6.  All privilege logs you prepared in any of the Litigations, the Arbitrations, or
the SEC Administrative Proceedings with respect to documents that you withheld from production
in response to any document requests, subpoenas duces tecum, or other process.

57.  All wranscripts of and exhibits to any depositions, recorded statements, or
affidavits in connection with any of the Litigations, the Arbitrations, or the SEC Admunistrative
Proceedings.

58, All documents obtained by you or produced to you by other parties, third
parties, or non-parties (whether voluntarily or in response to any document requests, subpoenas
duces tecum, or other process served by you or any other party) concerning Sunbeam.

59.  All documentrequests, subpoenas duces tecurn, interrogatories, req\;ests for
admission, responses, or objections that you served on, or received from, any party, third party or

non-party in In re Sunbeam Corp., Inc., No. 01-40291 (AJG) (Bankr. S.D.N.Y.) and any adversary

proceedings therein.

60.  All transcripts of any hearings held in connection with the Litigations, the
Arbitrations, or the SEC Administrative Proceedings.

61. All affidavits, declarations, or other testimonial statements filed or submitted
in connection with any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings.

COLEMAN (PARENT) HOLDINGS INC.

By:.__"——__:_—'___."—’—-7.__,_ 7,~ ()*‘ fer

One of Its Attorneys
Jerold S. Solovy Jack Scarola
Ronald L. Marmer SEARCY DENNEY SCAROLA BARNHART
Robert T. Markowski & SHIPLEY P.A.
Deirdre E. Connell 2139 Palm Beach Lakes Blvd.
JENNER & BLock, LLC West Palm Beach, Florida 33402-3626
One IBM Plaza, Suite 4400 (561) 686-6300
Chicago, Illinois 60611
(312) 222-9350
-12-
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COPY / ORIGINAL
RECEIVED FOR FILING

JUN 2§ 2003 IN THE CIRCUIT COURT
OF THE FIFTEENTH JUDICIAL CIRCUIT
DORQTHY H., WILKEN

CLERK OF IN AND FOR PALM BEACH COUNTY, FLORIDA
CIRCUTT ENAT DIVISTON | ’

COLEMAN (PARENT) HOLDINGS, INC,,

Plaintiff, CASE NO: 2003 CA 005045 Al
V. Judge Elizabeth T. Maass
MORGAN STANLEY & CO., INC,,

Defendant,

DEFENDANT’S MOTION TO DISMISS PURSUANT TO
FLORIDA RULE OF CIVIL PROCEDURE RULE 1.061 OR, IN THE ALTERNATIVE,
FOR JUDGMENT ON THE PLEADINGS

Defendant, Morgan Stanley & Co. Incorporated (“MS & Co.”), moves to dismiss the
complaint pursuant to Florida Rule of Civil Procedure Rule 1.061 or, in the alternative, for
judgment on the pleadings and says:

1. Plaintiff, Coleman (Parent) Holdings, Inc. (“CPH”) has filed a four count
complaint against MS & Co. alleging fraudulent misrepresentation, aiding and abetting fraud,
conspiracy and negligent misrepresentation. MS & Co. filed its answer and affirmative defenses
to the complaint on June 23, 2003. The complaint is based on CPH’s sale of its interest in the
Coleman Company to Sunbeam Corporation.

2. As more fully set forth in the memorandum of law served contemporaneously
with this Motion, incorporated herein by reference and attached hereto, MS & Co. moves to
dismiss this action pursuant to Fla.R.Civ.P., Rule 1.061 on the ground that New York courts are

the more appropriate forum for resolution of this dispute.

WPB#566234.1
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Coleman v. Morgan Stanley

Case No. 2003 CA 005045 Al
Defendants’ Motion to Dismiss, etc.
Page 3

SERVICE LIST

John Scarola Counsel for Plaintiff
SEARCY, DENNEY, SCAROLA,
BARNHARDT & SHIPLEY, P.A.
2139 Palm Beach Lakes Boulevard
West Palm Beach, Florida 33409

Jerold S. Solovy Counsel for Plaintiff
JENNER & BLOCK, LLC
One IBM Plaza

Suite 4400

Chicago, Illinois 60611

WPB#566234.1
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

COLEMAN (PARENT) HOLDINGS, INC.,

Plaintiff,

V.

MORGAN STANLEY & CO., INC,,

Defendant.

2003 CA 005045 A

Judge Elizabeth T. Maass

MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION TO DISMISS
PURSUANT TO FLORIDA RULE OF CIVIL PROCEDURE 1.061 OR, IN THE
ALTERNATIVE, FOR JUDGMENT ON THE PLEADINGS

Thomas D. Yannucci, P.C.
Thomas A. Clare

Brett H. McGurk

KIRKLAND & ELLIS

655 15" Street, N.W. 12" Floor
Washington, D.C. 20005
Telephone: (202) 879-5000
Facsimile: (202) 879-5200

Joseph lanno, Jr. (FL Bar # 655351)
CARLTON FIELDS

222 Lake View Avenue - Suite 1400
West Palm Beach, FL. 33401
Telephone: (561) 659-7070
Facsimile (561) 659-7368

Attorneys For Morgan Stanley & Co. Incorporated
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INTRODUCTION

This lawsuit is spurious. Filed on the eve of the running of a four-year statute of
limitations, Plaintiff Coleman (Parent) Holdings Company (“CPH”) seeks to extract vast
payments from Morgan Stanley & Co. Incorporated (“MS & Co.”) on the sole ground that MS &
Co. formerly served as an advisor to the once-bankrupt and now-reorganized Sunbeam
Corporation. The dispute revolves around negotiations that occurred in New York in mid 1997
and early 1998, during which CPH agreed to sell its interest in the Coleman Company
(“Coleman”) to Sunbeam. MS & Co. served as an advisor to Sunbeam — CPH’s counterparty
in the negotiations — for parts of the deal.

CPH now alleges — five years after the fact — that it sold its stake in Coleman (and
agreed to accept Sunbeam stock as part of the purchasé price) based on false representations
regarding Sunbeam’s financial health. CPH purports to bring these claims against MS & Co,,
but every factual allegation in the Complaint deals exclusively with misrepresentations by
Sunbeam insiders and Sunbeam’s auditor, Arthur Andersen. In fact, CPH has already asserted
precisely the same claims against Sunbeam and Andersen, alleging — through prior filings in
this very Court — that it “directly relied” on financial information provided by Sunbeam and
Andersen (not MS & Co.) when it agreed to sell its stake in Coleman. CPH’s effort to recycle
these claims against MS & Co. — which is twice removed from the misrepresentations alleged in
the Complaint — is a transparent attempt to extend liability far beyond legal precedent. This
Court should not allow CPH to ignore all bounds of principle and precedent in its quest for
solvent defendants. Instead, under settled law, this Court should dismiss the Complaint.

Indeed, rather than being a co-participant in alleged fraud at Sunbeam, the pleadings
demonstrate that MS & Co. was itself a victim of that fraud, as its own affiliate invested and lost

hundreds of millions of dollars in the same transaction that is the subject of this lawsuit. It
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would be unprecedented to permit a sophisticated plaintiff like CPH to state a claim for fraud
against a financial advisor who not only represented the plaintiff's counterparty in a contentious
arm’s length transaction, but who also was substantially injured by the very fraud that is the
subject of the plaintiff’s Complaint.

The abusive nature of this suit is further revealed by the fact that it was filed here, in the
Fifteenth Judicial District of Florida, rather than in New York, where (1) all named parties are
headquartered, (2) all operative legal agreements were negotiated, drafted, and executed, (3) all
alleged misstatements or omissions of material fact occurred, and (4) all action taken in reliance
on those alleged misstatements and omissions occurred. Given the strong connection between
this disputc and New York, this case requires — and MS & Co. now moves for — the
application of New York law. For substantially the same reasons, the Complaint should be
dismissed on forum non conveniens grounds under Florida Rule of Civil Procedure 1.061(a).

The reason CPH chose this forum is clear: it hopes to avoid the application of New York
law, which bars all of its claims as a matter. of law. Indeed, should the Court reach the legal
merits of Plaintiff’s claims, those claims should be dismissed for any of the following

independent reasons:

e First, Plaintiff’s misrepresentation claims are barred by various provisions of
the written Merger Agreement, which explicitly disclaim reliance on pre-
agreement negotiations and representations.

e Second, Plaintiff cannot plead a legally valid misrepresentation claim because
it had the same access to Sunbeam’s books and records as MS & Co., yet
failed to take any steps to verify or investigate the representations it now
claims were fraudulent.

o Third, Plaintiff cannot state a valid claim for fraud based on allegations that
MS & Co. acted out of ordinary economic motive — such as the collection of
investment banking fees — let alone on allegations that MS & Co. acted
contrary to its own economic interest in participating in the alleged fraud.
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o Fourth, Plaintiff cannot state a claim for negligent misrepresentation because
it cannot allege that it enjoyed a “special relationship” with MS & Co., the
financial advisor to Plaintiff’s counterparty in a contentious multi-billion
dollar negotiation,

o  Fifth, Plaintiff cannot state a valid claim for conspiracy or aiding and abetting
fraud because there is no factual allegation that MS & Co. knew of the alleged
fraud at Sunbeam let alone knowingly facilitated it.

At bottom, CPH should not be permitted to file a lawsuit in Florida over a transaction
based entirely in New York, and thereby avoid the impact of settled New York law, which
defeats CPH’s claims as a matter of law. Accordingly, in the event that the Court finds the
Fifteenth Judicial Circuit a proper forum for this case, the Court should apply New York law to
determine the legal sufficiency of Plaintiff’s claims and dismiss the case pursuant to Florida Rule
of Civil Procedure 1.140(c).

FACTUAL BACKGROUND!
All of the parties in this case are headquartered in New York. Plaintiff CPH is a

Delaware corporation with its principal place of business in New York.2 Prior to March 30,

! The background statement is based principally on the allegations of the Complaint, which are accepted as true only
for purposes of this motion. See, e.g., Harris v. Kearney, 786 So. 2d 1222, 1225 (Fla. 4th DCA 2001). Reference is
also made to documents directly quoted and relied upon in the Complaint, including the February 27, 1998 Merger
Agreement (quoted at Compl. § 65) and the March 19, 1998 Press Release (quoted at Compl. § 60). The
Memorandum also refers to the March 19, 1998 Note Offering Memorandum, and the February 27, 1998 Faimess
Opinion, both of which are relied upon or referenced in the Complaint. (Id. §§ 42-43, 47-52.) Copics of these
documents and related materials are attached to Defendant’s Answer, which is filed simultaneously herewith (see
Answer Exhibits 1-6), and thus may properly be considered on this motion for judgment on the pleadings. See, e.g.,
Boca Raton Transp., Inc. v. Zaldivar, 648 So. 2d 812, 813 (Fla. 4th DCA 1995). Finally, for purposes of the Court’s
choice-of-law analysis, this Memorandum attaches and references the affidavits of several individuals who were
present at pertinent meetings and occurrences discussed in the Complaint, all of which occurred in New York. (See
Memorandum Exs. A-C.)

21t is telling that CPH conspicuously omits its principal place of business from its own Complaint. (Compl. {8.) In
two pleadings filed by CPH in this very court, however — by the very same counse] who represent CPH here —
CPH plainly stated that its “principal offices fare| located in New York.” See March 15, 2002 1st Am. Compl. { 16,
Coleman (Parent) Holdings v. Arthur Andersen et al., No, CA 01-06062 AN (Rapp, J.) (“Arthur Andersen 1st Am.
Compl.”) (Ex. D); June 8, 2001 Compl. Y 15, Coleman (Parent) Holdings v. Arthir Andersen LLP & Phillip
Harlow, No. 01-06062AN (Ex. E). The Court may take judicial notice of these pleadings pursuant to Fla. Stat
§ 90.202(6) (2003), which permits judicial notice of the “[r]ecords of any court of this state.”
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1998, CPH owned approximately 82% of the shares of Coleman, a manufacturer and marketer of
outdoor recreation products. (Compl. § 8.) On March 30, 1998, pursuant to a written Merger
Agreement that was negotiated, executed, and consummated in New York, CPH sold its interest
in Coleman to Sunbeam. (Id.) Neither Sunbeam nor Coleman is a party to this action.

Defendant MS & Co., a wholly-owned subsidiary of Morgan Stanley, is a registered
broker-dealer headquartered in New York. In mid 1997 and early 1998, MS & Co. assisted
Sunbeam in identifying potential acquisition candidates and served as Sunbeam’s financial
advisor with respect to certain aspects of Sunbeam’s acquisition of Coleman and two smaller
companies. (Id. 19, 32.) MS & Co. also served as underwriter for a $750 million offering of
convertible debentures, which Sunbeam used to finance the acquisitions. (Id. 1§ 9, 47, 52.) MS
& Co. is incorporated in Delaware and has its principal place of business in New York. (See
June 23, 3003 Answer of Morgan Stanley & Co. Incorporated § 6.)

A. Sunbeam Hires MS & Co. To Advise It Regarding A Possible Corporate Sale

Or Acquisition — /Not To Replace Sunbeam’s Outside Auditor Or To Review
Sunbeam’s Accounting Practices.

In mid 1997, Sunbeam engaged MS & Co. for advice with respect to a possible sale of
Sunbeam’s core business and/or the initiation of one or more acquisitions. (Compl. §31.)
Throughout the fall of 1997, MS & Co. contacted at least ten potential bidders that it believed
might have an interest in acquiring Sunbeam. (J/d. §32.) In December 1997, unable to find a
buyer for Sunbeam, MS & Co. recommended that Sunbeam’s management consider acquiring
other companies instead. (/d. §34.) According to the Complaint, MS & Co. suggested that
Sunbeam consider using Sunbeam stock as part of the consideration offered to potential
acquisition candidates. (/d.) Arthur Andersen served as “Sunbeam’s outside auditors” (/d. 1
13, 67-68) and thus assumed responsibility for monitoring Sunbeam’s accounting practices and

verifying Sunbeam’s publicly-filed financial reports, upon which Sunbeam’s stock price was

4
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based. Plaintiff has recently acknowledged in this Court that it “directly relied on Andersen’s
1996 and 1997 audit reports when it decided to close the transaction with Sunbeam.” Arthur
Andersen, 1st Am. Compl. § 93.

B. After A “False Start” In Florida, Sunbeam And CPH Negotiate The Written
Merger Agreement In New York.

In December 1997, MS & Co. identified Coleman as a potential acquisition candidate.
(Compl. §36.) After an initial meeting between Sunbeam and CPH in New York to discuss the
possibility of such an acquisition (Stynes Decl. § 4 (Ex. A).), according to the Complaint, MS &
Co. “laid the groundwork” for a meeting in Palm Beach, Florida between Al Dunlap (CEO of
Sunbeam), Russell Kersh (CFO of Sunbeam), and representatives of CPH (Compl. §37). The
meeting was a complete disaster. According to the Complaint, Dunlap “nearly scuttled” the
proposed deal when he “cursed and ranted” at the CPH representatives and “stormed out” of the
meeting. (/d.) This aborted meeting — which MS & Co. did not attend and which does not form
the basis for any claim — is the only meeting alleged in the Complaint that took place in Florida.

Sunbeam and CPH ultimately resumed negotiations in New York. (Stynes Decl. 15.)
The Complaint alleges that, “[d]uring the course of negotiations,” MS & Co. “prepared and
provided CPH with false financial a.nd business information about Sunbeam.” - (Compl. -] 39.)
The Complaint alleges that these materials, together with “false projections” and misleading
“eamings estimates,” were provided to CPH during “negotiations” and “face-to-face
discussions” between CPH and Sunbeam. (Id.) All, or substantially all, such “negotiations” and
“face-to-face discussions” took place in New York. (Stynes Decl. §5.)

On February 27, 1998, after several weeks of arm’s length negotiations, Sunbeam’s
Board of Directors convened a special meeting in New York to consider the proposed acquisition

of Coleman. (Compl. §41.) The Board of Directors met at MS & Co.’s offices in New York.
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(Stynes Decl. § 6.) Several representatives from MS & Co. attended the board meeting and
provided Sunbeam with a written “faimess opinion” regarding the fair acquisition price of
Coleman. (Compl. §Y 42-43.) The Complaint does not allege that CPH was present at this board
meeting, or that it relied on any representations that were made there. (/d.) At the conclusion of
the New York meeting, Sunbeam’s Board of Directors approved the Coleman acquisition. (/d.
44) Later that same day, Sunbeam and CPH formally executed the Merger Agreement in New
York. (Stynes Decl. §7.)

The Merger Agreement is fundamental to this case. Although the Complaint quotes
directly from the Merger Agreement and CPH purports to base its claims (at least in part) on the
Merger Agreement itself (Compl. § 65), CPH has failed to attach the Merger Agreement to its
Complaint. Its failure to do so is not surprising because several express provisions of the Merger
Agreement defeat CPH’s claims as a matter of law:

o First, the Merger Agreement contains a clear integration clause which
expressly prohibits CPH from relying on any representations or statements
made during pre-closing negotiations, (Merger Agmt. § 12.5 (Answer Ex. 1).)

o Second, the Merger Agreement contains detailed covenants, representations
and warranties, none of which contemplate reliance on extra-contractual
representations or statements. (Merger Agmt. §§ 5.1-6.10.)}

e Third, the Merger Agreement required Sunbeam to provide CPH and all of its
“financial advisors, legal counsel, accountants, consultants and other
representatives” with “full access . . . to all of [Sunbeam’s} books, records,
properties, plants and personnel.” ‘(Merger Agmt. § 6.7.) Thus, CPH and MS
& Co. stood at all times on equal footing regarding access to information
pertinent to Sunbeam’s true financial condition.

3 Article V of the Merger Agreement further incorporates every additional representation and warranty contained in
the separate agreement that was executed by Coleman and Sunbeam, none of which contemplate reliance on extra-
contractual representations. (See Feb. 27, 1998 Company Merger Agmt. §§ 5.1-5.12 (Answer Ex. 3).)
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o Fourth, the Merger Agreement expressly recognized that CPH had its own
sophisticated financial advisors with respect to the acquisition, and would thus
be represented throughout negotiations, due diligence, and closing by Credit
Suisse First Boston (“CSFB”). (Jd. §§ 1.1; 4.11.) 4

The Merger Agreement also set forth the commercial terms for the acquisition. In
exchange for CPH’s 82% ownership interest in Coleman, Sunbeam agreed to pay $159,956,756
in cash — and transfer 14,099,749 shares of Sunbeam’s common stock t6 CPH. " (Merger Agmt.
§ 3.1(a)(i).) In addition, Sunbeam agreed to assume or repay more than $1 billion in debt
belonging to Coleman and CPH. The Merger Agreement specified that the acquisition would
close in New York and that all share certificates and/or other consideration would be exchanged

by the parties at the closing in New York. (Id. §§ 2.2, 3.1(b)(i).)

C. MS & Co. Puts Its Own Money And Reputation On The Line By Agreeing
To Serve As Underwriter For Sunbeam’s $750 Million Debenture Offering.

Sunbeam needed to raise funds to pay the substantial ““cash portion” of consideration for
Coleman’s $2 billion purchase price. (Compl. §47; Merger Agmt. § 3.1(e)(i).) MS & Co.
recommended that Sunbeam raise a portion of this amount through an offering of convertible
debentures (“the Note Offering”). (Compl. §47; MS & Co.’s Answer {{ 47, 50; March 19, 1998
Note Offering Mem. at 8, 23 (Answer Ex. 5).) MS & Co. agreed to serve as the sole underwriter
for Sunbeam’s Note Offering and thus agreed to market the debenturés to its most valuable
institutional clients. (Compl.§47.) The notes were presented to potential investors at a series of
“road show” meetings (id. § 50) in New York (Porat Decl. § 3 (Ex. B).) The Complaint alleges
that MS & Co. “misrepresented Sunbeam’s financial performance” during the *“road shows” and

“conference calls” which took place in connection with the Note Offering. (Compl. {50.) There

4 CPH also was represented throughout the negotiations and due, diligence process by Wachtell, Lipton, Rosen &
Katz, a prominent New York law firm which specializes in counseling its clients in high-stakes mergers and
acquisitions. (Stynes Decl. §3.)
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is no allegation, however, that CPH ever reccived these alleged misrepresentations or that it
relied on them when deciding to close the transaction. (/d.) The Note Offering ultimately raised
$750 million, which Sunbeam used to pay part of the cash consideration for the Coleman
acquisition. (/d. §52.)

Another portion of this consideration (approximately $680 million) was financed by
Morgan Stanley Senior Funding (“MSSF”), an affiliate of MS & Co., and a wholly-owned
subsidiary of Morgan Stanley. (MS & Co.’s Answer § 47; Note Offering Mem. at 8, 23, 47).)
Specifically, in March 1998, MSSF entered into a credit agreement with Sunbeam and agreed to
lend Sunbeam approximately $680 million to finance the acquisition, (Hart Decl. § 3 (Ex. C).)
Thus, through its subsidiary, Morgan Stanley invested hundreds millions of dollars in the
Coleman acquisition. (MS & Co.’s Answer 1 31, 47, 66; Note Offering Mem. at 47; June 1998
Credit Facilities Mem. at 1-2; 39 (Answer Ex. 2).)

D. The March 19, 1998 Press Release.

Plaintiff alleges that on March 19, 1998 — eleven days before the acquisition was
scheduled to close — Sunbeam issued a “false press release” regarding Sunbeam’s first quarter
financial performance. (Compl. § 59.) Plaintiff alleges that the press release was prepared and
issued with MS & Co.’s “knowledge and assistance,” and that the press release “affirmatively
misstated and concealed Sunbeam’s true condition.” (Id.) The Complaint nowhere alleges that

CPH relied on this press release for any reason or that CPH ever sought to verify the information

contained therein.

5 MSSF’s loan is the subject of a companion case that is also pending in this Court. See Morgan Stanley Senior
Funding, Inc. v. Coleman (Parent) Holdings Inc. & MacAndrews & Forbes Inc., No. 2003 CA 00-5165AG (filed
May 12, 2003). In that companion case, MSSF alleges that CPH and MAFCO fraudulently inflated the acquisition
price for Coleman, causing MSSF to loan (and ultimately lose) hundreds of millions of dollars.
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E. The Acquisition And Financing Transactions Close In New York.

The Note Offering closed in New York on March 19, 1998. (Porat Decl. § 3.) The
acquisition itself closed in New York on March 28, 1998. (Stynes Decl. §8.) CPH tendered its
Coleman stock to Sunbeam in New York, as required by the Merger Agreement. (Merger Agmt.
§§ 2.2, 3.1(b)(i).) Sunbeam delivered the consideration for these shares (including roughly 14.1
million shares of common stock and $1.6 billion in cash) to CPH at the closing in New York,
(/d. §2.2.) The Bank Facility closed in New York on March 31, 1998. (Hart Decl. §4.) MSSF
funded the Bank Facility by transferring $680 million from its New York bank account. {(/d.)

F. Accounting [rregularities Are Discovered At Sunbeam.

Several days after the acquisition closed, Sunbeam announced that its sales for the first
quarter of 1998 were lower than sales numbers that it had reported in the first quarter of 1997.
(Compl. § 74.) In May 1998, Sunbeam announced that it would record a first quarter loss of $.09
per share. (/d. 176.) In June 1998, Sunbeam’s Board of Directors launched an intemal
investigation into Sunbeam’s accounting practices. (/d. 177.) That investigation led to the June
13, 1998 firing of Al Dunlap (Sunbeam’s CEO) and Russell Kersh (Sunbeam’s CFO) and,
ultimately, to the October 1998 restatement of Sunbeam'’s financial statements for 1996, 1997,
and the first quarter of 1998. (/d.)

STANDARD OF REVIEW

On a motion for judgment on the pleadings under Florida Rule of Civil Procedure
1.140(c), the Court must accept as true all well-pleaded factual allegations of the non-moving
party. See Cutler v. Aleman, 701 So. 2d 390, 391 (Fla. 3d DCA 1997). The Court need not,
however, ignore general factual allegations that are inconsistent with specific facts “revealed by
[an] exhibit attached or referred to in the complaint.” Hillcrest Pac. Corp. v. Yamamura, 727 So.
2d 1053, 1056 (Fla. 4th DCA 1999) (internal quotation marks & citation omitted). Judgment on

9
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the pleadings is appropriate where “on the facts as admitted for the purposes of the motion, the
moving party is clearly entitled to judgment.” Cutler, 701 So. 2d at 391.

ARGUMENT
L THIS COURT MUST APPLY NEW YORK LAW TO PLAINTIFF’S CLAIMS.

A Settled Choice-of-Law Principles Require Application Of New York Law.

In Bishop v. Florida Specialty Paint Co., 389 So. 2d 999 (Fla. 1980), the Flonda
Supreme Court adopted the principles set forth in the Restatement (Second) of the Conflict of
Laws (“Restatement”) for resolving disputes over choice-of-law in controversies involving more
than one jurisdiction. Applying the Restatement analysis to this case, it is clear that this Court
must apply New York law to CPH’s claims.

All of the claims in the Complaint are based on allegations of fraud and
misrepresentation. As such, the substantive law applied to these claims must be determined in
accordance with Section 148 of the Restatement, which provides in relevant part:

When the plaintiff has suffered pecuniary harm on account of his
reliance on the defendant’s false representations and when the
plaintiff’s action in rellance took place in the state where the

Jalse representations were made and received, the local law of
this state determines the rights and liabilities of the parties . . . .

Restatement § 148(1); see also Eugene F. Scoles & Peter Hay, Conflict of Laws § 17.52 at 798
(3d ed. 2000) (“In cases of fraud and misrepresentation, the choice of the applicable law is
relatively easy. When the defendant’s fraud or misrepresentation and the defendant’s reliance
occur in the same state, no problem arises.”) (citing Restatement § 148(1)).6 Application of these

principles here plainly requires this Court to apply New York law to Plaintiff’s claims.

6 Unless otherwise indicated, all empbasis is supplied.

10
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First, every representation alleged in the Complaint occurred in New York. All
substantive “negotiations” and “face-to-face” discussions involving MS & Co. took place in New
York. (Stynes Decl. § 5.) Preparation for the “road show” meetings took place in New York,
and the meetings themselves took place in New York and three other cities, none in Florida.
(Porat Decl. 4 3.) MS & Co.’s presentation to Sunbeam’s Board of Directors took place in New
York. (Stynes Decl. § 6.) MS & Co.’s “faimess opinion” was presented to Sunbeam in New
York. To the extent that MS & Co. reviewed the March 19, 1998 press release, it did so in New
York. (Porat Decl. § 4.) And there are no allegations — (nor could there be) — that MS & Co.
made any representations to anyone in Florida.

Second, every act of reliance alleged in the Complaint occurred in New York. CPH
executed and closed the Merger Agreement in New York. (Merger Agmt. § 2.2.) CPH tendered
its shares of Coleman in New York. (Jd. §§2.2, 3.1(b)(i).) CPH accepted shares of Sunbeam
stock in New York. (Jd.) The Note Offering closed in New York. (Porat Decl. § 3.) The Bank
Facility closed in New York. (Hart Decl. § 4.) And there are no allegations — nor could there
be — that CPH ever committed a single act of reliance to its detriment in Florida, as opposed to
New York, its principal place of business.’

Third, every injury alleged in the Complaint occurred in New York. CPH tendered its

shares of Coleman in New York. (Merger Agmt. § 3.1(b)(i).) CPH accepted shares of Sunbeam

7 Even if CPH based its claims on 1epresentations made from Florida, the Restaternent would still compel
application of New York law. The fact that CPH relied to its detriment in New York — the same state as its
principal place of business — is completely determinative of the choice-of-law question, regardless of whether the
Tepresentations were made from another state. See Restatement § 148 (comment j) (“[W]ben the plaintiff acted in
reliance upon the defendant’s representations in a single state, this state will usually be the state of the applicable
law .. . if (a) the defendant’s representations were received by the plaintiff in this state, or (b) this statc is the state of
the plaintiff’s domicile or principal place of business.”).
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stock in New York. (Jd.) Sunbeam filed for bankruptcy in New York. And there is no Florida
party before this Court, let alone an injured one.

Fourth, New York has a paramount sovereign interest in having its law applied to this
controversy, which arises out of a sophisticated business transaction that was negotiated,
executed and closed in New York — between two paities who ate headquartered therc. “Indeed,
it is precisely for cases like this that New York has developed a sophisticated body of law to
govern fraud and misrepresentation claims that arse from New York-based financial
transactions.?

Fifth, Florida has no sovereign interest in having its law applied to this controversy.
There are no Florida parties before this Court; there is no Florida injury to redress; and every
discussion or representation identified in the Complaint took place in New York — not Florida.
Indeed, it is only by applying New York law to a case like this one that the Florida courts can
ensure — as the Florida Supreme Court requires — that “rights and liabilities” are defined by the
law of the state with “the most significant relationship to the occurrence and the parties.”

Bishop, 389 So. 2d at 1001.

8 The Complaint makes curious reference to “Florida investors” who may have purchased some of the convertible
potes (Compl. 1 52), but this is entirely irrelevant to the choice-of-law inquiry because (i) no such “Florida
investors” are before this Court and (ii) CPH's claims have nothing to do with investors in the convertible notes,
from Florida or anywhere else.

9 The federal and state courts of New York have repeatedly and consistently recognized this paramount sovercign
interest, See, e.g., Marine Midland Bank, N.A. v. United Mo. Bank, 223 A.D.2d 119, 124 (N.Y. App. Div. 1996)
(“[A] known, stable, and commercially sophisticated body of law may be considered as much an attraction to
conducting business in New York as its unique financial and communications resources.”) (citing Ehrlich-Bober &
Co. v. University of Houston, 49 N.Y.2d 574, 581 (N.Y. 1980)); Optopics Labs. Corp. v. Savannah Bank of Nigeria,
Ltd., 816 F. Supp. 898, 904 (S.D.N.Y. 1993) (recognizing that New York has “‘an ovemriding and paramount
interest” in the outcome of financial transaction litigation because New York is “*a financial capital of the world
(and] international clearinghouse and market place for a plethora of international transactions’”) (quoting J. Zeevi &
Sons, Ltd. v. Grindlays Bank (Uganda) Ltd, 333 N.E.2d 168, 172 (N.Y. 1975)).
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B. Where (As Here) Misrepresentation Claims Relating To The Sale Of A
Business Have A Factual Nexus To New York, the Eleventh Circuit Has
Already Held That Those Claims Must Be Determined By New York Law.

This case raises choice-of-law issues that are nearly identical to those presented in
Trumpet Vine Investments, N.V. v. Union Capital Partners I, Inc., 92 F.3d 1110 (11th Cir. 1996).
That case arose out of the multi-billion dollar acquisition of Del Monte, an international
corporation headquartered in Coral Gables, Florida. See id. at 1113-14. The plaintiff (Union
Capital) claimed that the defendant (Trumpet Vine) conspired with other companies to shut it out
of the acquisition. See id. There, as here, negotiations for the acquisition occurred chiefly in
New York. See id. at 1116. There, as here, the plaintiff filed its claims in Florida, where the
subject of the New York-based transaction (Del Monte) was headquartered and where some due
diligence activities occurred. See id. at 1113-14. And there, as here, the plaintiff sought to assert
various tort theories of fraud, misrepresentation, and conspiracy. See id. at 1114.

The “threshold issue” was choice-of-law. Id. at 1115. Union Capital argued that Florida
law should govern on grounds that one of the parties to the acquisition (Del Monte) was based in
Florida, and that the plaintiff (Union Capital) was itself based there. The defendant (Trumpet
Vine) argued that New York law governed the claims because the transaction was negotiated and
closed in New York. The District Court, applying Florida’s choice-of-law rules and Section 148
of the Restatement, held that New York law must be applied. A three-judge panel of the United
States Court of Appeals for the Eleventh Circuit agreed — and upheld the choice-of-law ruling
on appeal. See id. at 1118.

The same considerations that guided the courts in Trumpet Vine apply to this case:

o In Trumpet Vine, as in this case, it was irrelevant that Del Monte was

headquartered in Florida, because “the takeover itself was to be
consummated in New York.” Id.
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o In Trumpet Vine, as in this case, it was irrelevant that some of the preliminary
discussions took place in Florida, or even that “some acts in reliance (the due
diligence) occurred in Florida.” Jd.

» And in Trumpet Vine, as in this case, it was irrelevant that the subject of the
underlying transaction was based in Florida because “New York had the most
significant contacts, as the place where the misrepresentations and the initial
acts of reliance occurred.” 1d.

Indeed, this case presents an even stronger basis for applying New York law than Trumpet Vine
because no party in this case has any presence in Florida. In Trumpet Vine, the injured plaintiff
was headquartered in Florida and the principal injury occurred in Florida. No such interests
are implicated here.

Trumpet Vine thus offers powerful guidance that where, as here, a business transaction is
executed and closed in New York, and alleged misrepresentations, reliance, and injuries all occur
in New York, the legal sufficiency of Plaintiff’s claims must be determined under the law of

New York. For the Court’s convenience, a chart summarizing the parallels between CPH’s

Complaint and the Trumpet Vine case is attached hereto as Exhibit F.10

10 Further guidance is found in the fact that reported cases applying Restatement principles to disputes arising from
sophisticated multi-jurisdictional business transactions uniformly reach the same result as Trumpet Vine. See, e.g.,
Inacom Corp. v. Sears, Roebuck & Co., 254 F.3d 683, 688 (8th Cir. 2001) (applying Nebraska law to suit arising out
of the sale of a business division located in Illinois because plaintiff received, took action on, and suffered damages
from fraudulent concealment in Nebraska); 389 Orange St. Partners v. Arnold, 179 F3d 656, 662 (9th Cir. 1999)
(applying law of state where claimant signed documents containing misrepresentations and was to render payment in
reliance on such misrepresentations); Thomas v. N.A. Chase Manhattan Bank, 994 F.2d 236, 241-42 (5th Cir. 1993)
(applying law of New York because negotiations and reliance occurred in New York); Macurdy v. Sikov & Love,
P.A., 894 F.2d 818, 820-21 (6th Cir. 1990) (applying law of state where misrepresentations and reliance occurred);
Sky Tech. Pariners, LLC v. Midwest Research Inst., 125 F. Supp. 2d 286, 297-98 (§.D. Ohio 2000) (applying law of
state where plaintiffs had their principal place of busincss and acted in reliance upon alleged misrepresentations);
Hari & Assocs, v. RNBC, Inc., 946 F. Supp. 531, 536 (M.D. Tenn. 1996) (applying law of state where contracts and
agreements were executed and misrepresentations occurred); Value House, Inc. v. MCI Telecomms. Corp., 917 F.
Supp. 5, 7 (D.D.C. 1996) (applying law of state where plaintiffs received negligent misrepresentations and acted in
reliance thereon); Default Proof Credit Card Sys., Inc. v. State Street Bank & Trust Co., 753 F. Supp. 1566, 1570-71
(SD. Fla. 1990) (applying Massachusctts law becausc negotiations and actionable conduct occurred in
Massachusetts notwithstanding that losses from alleged fraud occurred in Florida where the plaintiff had its principal
place of business). To apply Flerida law here, in short, would not only be unprecedented, it would tum the
Restatement on its head.
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II. THIS COURT SHOULD DISMISS THIS ENTIRE CASE PURSUANT TO
FLORIDA RULE OF CIVIL PROCEDURE 1.061.

As the foregoing makes clear, Florida has scant connection with the underlying facts or
the injury alleged in the Complaint. Under a traditional forum non conveniens analysis, codified
by the Florida Supreme Court in Florida Rule of Civil Procedure 1.061(a), CPH’s lawsuit should
proceed (if at all) only in New York — where all the events alleged occurred, where the
overwhelming majority of the witnesses and relevant documents are located, and where the
injuries it claims to have suffered occurred. This strong preference for a New York forum is
confirmed by the fact that this Court — or any other court adjudicating this controversy — will
have to apply New York law to CPH’s claims. See, e.g., Kinney System, Inc. v. Continental Ins.
Co., 674 So. 2d 86, 92 (Fla. 1996) (“{A] trial court has discretion to grant forum non conveniens
dismissal upon finding that . . . foreign law will predominate if jurisdiction is retained.”).

Florida Rule of Civil Procedure 1.061(2) recognizes that there are certain cases that are
so inconvenient to litigate in the forum selected by a plaintiff that they must be dismissed. Rule
1.061(a) allows the court to exercise its “sound discretion” — and dismiss the case — where it
appears that the practical interest of the litigants and witnesses require the action to be tried in a
more convenient judicial foram. Florida courts considering Rule 1.061 dismissal evaluate three
key factors: (1) whether “an adequate alternate forum exists”; (2) whether “all relevant factors of
private interest favor the alternate forum”; and (3) “[i]f the balance of private interests is at or
near equipoise,” whether “factors of public interest tip the balance in favor of trial in the
alternate forum.” Id. at 94; see, e.g., Ground Improvement Techniques, Inc. v."Merchants
Bonding Co., 707 So. 2d 1138, 1139 (Fla. 5th DCA 1998) (dismissing complaint under Rule

1.061 where pleadings and attachments showed another state was more convenient).
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This case is tailor-made for a Rule 1.061 dismissal. First, the New York courts are
clearly an “adequate alternative forum” for adjudication of a dispute which arises out of a
business transaction that was negotiated, executed, and closed in New York — between two
parties who are headquartered in New York. Indeed, New York courts are routinely asked to
decide similar cases involving substantially identical issues. Moreover, both of the parties to this
action are undoubtedly subject to personal jurisdiction in New York. And because CPH is a
Delaware corporation with a New York headquarters, its choice of a Florida forum is entitled no
weight in the Rule 1.061(a) inquiry. See, e.g., Ciba-Geigy Ltd. v. Fish Peddler, Inc., 691 So. 2d
1111, 1118 (Fla. 4th DCA 1997) (reversing denial of motion to dismiss under Rule 1.061(a)
because “no special weight should have been given to a foreign plaintiff's choice of forum™).

Second, all relevant public and private interest factors weigh in favor of this case being
pursued in New York. As set forth in detail in Part I of this Memorandum and described in the

materials submitted to the Court for the choice-of-law determination:

o The Parties, Witnesses, and Documents Are Located in New York. All of
the relevant events occurred in New York, and the overwhelming majority of
witnesses, documents, and other relevant évidence are located in New York.

e The Court Must Apply New York Law. The Court must consider the
impact of choice-of-law problems on the forum, particularly since the need to
apply the law of another state points toward dismissal. The familiarity of New
York courts with New York law supports dismissal here under Rule 1.061(a).

e The Localized Nature Of The Controversy. There is a “local interest in
having localized controversies decided at home.” . Gulf: Oil Corp. v.. Gilbert,
330 U.S. 501, 509 (1947). This case presents a case that is “local” to New
York. The relevant events all occurred there, and the courts of New York
have a significant interest in regulating the conduct of companies that transact
business agreements there.

¢ The Unfairness Of Imposing Jury Duty On Florida Residents. There is no
persuasive reason for imposing the burden of jury duty and the cost of trial on

the residents of Florida where a transaction is based entirely in New York. In
this case especially, the attenuated connection between CPH’s claims and
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Florida make it unfair to impose the burden of jury duty on the residents of
Palm Beach County.

o The Court’s Busy Docket Warrants Dismissal. Permitting what promises
to be a complex case involving the application of New York law — and
discovery disputes involving New York parties, witnesses, and documents —

to proceed in Florida will only further crowd an already busy docket and delay
justice to Florida residents with Florida-based claims.

For all of the forégoing reasons, New York has a greater interest in this dispute than
Florida and is by far the most convenient forum for the litigation of CPH’s claims. Accordingly,
the convenience of the parties and their witnesses, as well as the interests of justice, require the
Court to dismiss the case pursuant to Federal Rule of Civil Procedure 1.061(a).!

L. PLAINTIFF’S FRAUD CLAIM (COUNT I) MUST BE DISMISSED.

CPH'’s fraud claim fails for three separate and independent reasons. First, Plaintiff's
claims are foreclosed by the integration clause in the Merger Agreement, which expressly
disclaims reliance on pre-agreement negotiations. Second, settled law prohibits CPH from
bringing a fraud claim based on alleged representations by MS & Co. (the financial advisor to
CPH’s counterparty in arm’s length negotiations) where it failed to inspect and verify the
accuracy of those alleged representations, as it had the contractual right to do. Third, CPH
cannot base its fraud claims on allegations that MS & Co. acted against its own economic
interest — i.e., that it engaged in a massive fraud, allowed its affiliate to risk and lose hundreds

of millions of dollars, and intentionally ripped off its own clients, all for the alleged purpose of

11 In the event that this Court dismisses this action on forum non conveniens grounds, MSSF agrees to stipulate
pursuant to Florida Rule of Civil Procedure 1.061(b) that it will voluntarily dismiss the €OTOpanion Case NOw
pending in this Court and refile its complaint in New York. MSSF filed its action here only because CPH filed its
case here — and only because the cascs involve common facts and judicial economy demands that they be

consolidated in the same forum. The most appropriate forum for these cases, however, is clearly New York, not
Florida,
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collecting an ordinary banking fee. Such nonsensical allegations fail, as a matter of law, to
establish the “scienter” element of Plaintiff’s fraud claim.

A. CPH Specifically Disclaimed Reliance On The Representations Now Alleged
To Be Fraudulent.

To state a claim for fraud, CPH must allege that it reasonably relied on fraudulent
representations made by MS & Co. See, e.g., Harsco Corp. v. Segui, 91 F.3d 337, 342 (2d Cir.
1996). But CPH cannot establish this threshold requirement because the only representations
alleged to have been made by MS & Co. — statements and materials provided during pre-closing
negotiations (Compl. § 39) — are expressly disclaimed in the Merger Agreement’s integration
clause. Section 12.5 of the Merger Agreement provides:

Entire Apreement. This Agreement (including all Schedules and
Exhibits hereto) contains the entire agreement among the parties
hereto with respect to the subject matter hereof and supercedes all
prior agreements and understandings, oral or written, with
respect to such matters, except for the Confidentiality Agreements

which will remain in full force and effect for the term provided for
therein.

(Merger Agmt. § 12.5.)

This provision disclaims, in plain language, the representations alleged in Paragraph 39
of the Complaint — the only representations that are alleged to have been made by MS & Co.
Indeed, the Merger Agreement contains or expressly incorporates dozens of representations and
warranties which, pursuant to the integration clause, are the only representations and warranties
CPH relied upon in agreeing to sell its stake in Coleman. (Merger Agmt. § 5.1-5.4; Company
Merger Agmt. §§ 5.1-5.12.) These representations and warranties refer to the truth and accuracy

of financial information “filed by [Sunbeam] with the SEC” (Company Merger Agmt. § 4.6);
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they clearly do not refer to any information alleged to have been “provided” by MS & Co.
(Compl. 1 39), which is the only factual basis for CPH’s fraudulent misrepresentation claim.!?

New York law is crystal clear that a party who expressly disclaims reliance on
representations in the course of a complex business transaction (as CPH has done here) cannot
later sue for fraud claiming reliance on those very same representations. See, e.g., Dyncorp v.
GTE Corp., 215 F. Supp. 2d 308, 322-23 (S.D.N.Y. 2002) (dismissing fraud claim based on
extra-contractual representations where plaintiff negotiated a merger agreement with express
representations, warranties, and an integration clause); Emergent Capital Inv. Mgmt., LLC v.
Stonepath Group, Inc., 195 F. Supp. 2d 551, 562 (S.D.N.Y. 2002) (same).!3

This well-established principle applies with special force where (as here) the plaintiff is a
sophisticated commercial actor with substantial experience negotiating complex financial
transactions. See, e.g., Lazard Freres & Co. v. Protective Life Ins. Co., 108 F.3d 1531, 1543 (2d
Cir. 1997) (“[A] substantial and sophisticated player . . . [is] under a further duty to protect itself

from misrepresentation.”). Indeed, sophisticated entities like CPH have a legal obligation to

12 1t is significant for purposes of this Motion that, in a ninety-six paragraph Complaint, only this single paragraph
(Compl. 9 39) alleges that MS & Co. made any representations to CPH. Every other substantive portion of the
Complaint — including (i) the allegations of Sunbeam’s accounting fraud (/d. § 14-27), (ii) statements made by
MS & Co. to prospective purchasers of the convertible notes (/d. §§ 47-52), and (iif) statements made by MS & Co.
to the Sunbeam Board of Directors (Id. {{ 41-44) — simply has no relevance to CPH’s claims, as there is no factual
allegation that MS & Co. knew of the Sunbeam fraud or that representations by MS & Co. to the other partics were
ever communicated to CPH, Given the stringent pleading standards for fraudulent misrepresentation claims,
moreover, the Complaint’s conclusory and hollow allegations cannot state a claim as a matter of law. See, e.g.,
Batlemento v. Dove Fountain, Inc., 593 So. 2d 234, 238 (Fla, 5th DCA 1991) (dismissing fraud claim where “the
amended complaint does no more than identify the subject matter of the alleged false representations of fact”) (citing
Fla. R. Civ. P. 1.120(b)); se¢ also Window Headquarters, Inc. v. MAI Basic Four, Inc., No. 91 Civ. 1816 (MBM),
1994 WL 673519, at *S (S.D.N.Y. Dec. 1, 1994) (“To specify fraud with particularity, plaintiffs must allege
specifically the circumstances of the fraud claimed, including the content of any alleged misrepresentation, and the
datc, place and identity of the persons making the misrepresentations.™).

13 Florida law is no different in this regard. See, e.g., Hillcrest Pac. Corp. v. Yamamura, 727 So. 2d 1053, 1056
(Fla. 4th DCA 1999) (“A party cannot recover in fraud for alleged oral misrepresentations that are adequately
covered or expressly contradicted in & later written contract.™).
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protect themselves before relying on statements or representations apart from those
memorialized in a detailed agreement. See, e.g., id. (“[Tlhe failure to insert [appropriate
protective language] in the agreement — by itself — renders reliance unreasonable as a matter of
law.”) (citations omitted); Consolidated Edison, Inc. v. Northeast Utilities, 249 F. Supp. 2d 387,
402 (SDN.Y. 2003) (sophisticated parties cannot allege reasonable reliance on alleged
statements and Tepresentations” where-they-“could- have made them -a- basis- for a ‘specific
representation and warranty in the Merger Agreement but failed to do so”) (citations omitted);
Dyncorp, 215 F. Supp. 2d at 322 (“Sophisticated parties to major transactions cannot avoid their
disclaimers by complaining that they received less than all information, for they could have
negotiated for fuller information or more complete warranties.”). Dismissal of Plaintiff’s fraud
claim is warranted on this ground alone.

Indeed, CPH is part of a multi-billion dollar financial empire that routinely engages in the
world’s most sophisticated and complex corporate mergers and acquisitions. In addition, CPH
was represented by an army of attorneys and financial advisors who themselves are experts in
precisely the sort of transaction at issue here. (See, e.g., Merger Agmt. §§ 1.1, 4.11 (Credit
Suisse First Boston).) As a matter of law, therefore, CPH cannot plead that it reasonably relied
on representations supposedly made by MS & Co. — an advisor to CPH's counterparty in the
negotiations — especially after having expressly disclaimed those representations in the Merger
Agreement. To the extent CPH now alleges that it relied on such representations to support its
fraudulent misrepresentation claim, its allegations are legally deficient and require this Court to

dismiss Count I as a matter of law.14

14 CPH cannot claim that it is entitled to discovery on this claim, since courts routinely dismiss fraudulent
misrepresentation claims that are contrary to an integration clause and not encompassed within any contractual
(Continued...)
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B. CPH Cannot Bring A Fraud Claim Because 1t Failed To Exercise Its
Contractual Right To Inspect Sunbeam’s Books And Records.

Quite apart from the claim-defeating integration clause, Plaintiff’s fraud claim is barred
for the additional reason that — despite a clear provision in the Merger Agreement that gave it
unfettered access to Sunbeam’s books and financial records — CPH does not allege that it ever
sought to verify the financial representations it now claims were fraudulent. Indeed, “[a]s a
matter of law, a sophisticated plaintiff cannot establish that it entered into an arm’s length
transaction in justifiable reliance on an alleged misrepresentation if that plaintiff failed to make
use of the means of verification that were available to it, such as reviewing the files of the
other parties.” UST Private Equity Investors Fund, Inc. v. Salomon Smith Barney, 288 AD.2d
87, 88 (N.Y. App. Div. 2001) (affirming motion to dismiss frand claims where sophisticated
.plajntiff failed to verify the accuracy of alleged misrepresentation during due diligence).

The reason for this rule is simple. A sophisticated party who “plainly had both access to
the relevant [company] financial statements,” and the “wherewithal through [its] own financial
advisors” to ascertain the financial condition of that company, is presumed as a matter of law to
have had the “means to ascertain the truth of the alleged representations.” Rotterdam Ventures,

Inc. v. Ernst & Young LLP, 752 N.Y.S.2d 746, 749 (N.Y. App: Div. 2002). Therefore, to state a

representation or warranty, especially where (as here) the plaintiff is a highly sophisticated party that could have
protected itself before relying on elleged extra-contractual representations. See, e.g., Dyncorp, 215 F. Supp. 2d at
320 (“ruling on the legal sufficiency of a complaint based on [fraudulent] representations mzy properly be made on
the complaint and contract alone, without waiting for discovery”); Belin v. Weissler, No. 97 Civ. 8787 (RWS), 1998
WL 391114, *5 (S.D.N.Y. July 14, 1998) (dismissing sophisticated plaintiff’s misrepresentation claim that
contradicts integration clause because “‘the asserted reliance must be found to be justifiable under all the
circumstances before a complaint can be found to state a cause of action in fraud’”) (quoting Danann Realty Corp. v.
Harris, 157 N.E.2d 597, 599-600 (N.Y. 1959)); Granite Partners, L.P. v. Bear, Stearns & Co., 17 F. Supp. 2d 275,
290 (S.D.N.Y. 1998) (same and noting that “whether a plaintiff has adequately pleaded justifiable reliance is a
proper subject for a motion to dismiss™); Valassis Communications, Inc. v. Weimer, 758 N.Y.S.2d 311, 312 (N.Y.
App. Div. 2003); (“In light, however, of provisions of the parties’ Purchase Agreement specifically prohibiting
plaintiff’s reliance on extra-contractual representations such as those upon which plaintiffs' fraud claim is
premised, it is plain that plaintiffs possess no viable claim for fraud’) (citations omitted).
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legally valid fraud claim, such a party “must show that he or she made an independent inquiry
into the available information.” Giannacopoulos v. Credit Suisse, 37 F. Supp. 2d 626, 632
(S.D.N.Y. 1999).15

CPH clearly had “access to the relevant financial statements” and the “wherewithal,
through [its] own financial advisors,” to verify the representations identified in the Complaint.
The Merger Agreement required Sunbeam to provide CPH and its “financial advisors, legal
counsel, accountants consultants and other representatives” with “full access . . . 10 all of
[Sunbeam’s) books, records, properties, plants and personnel.”  (Merger Agmt. § 6.7.)
Moreover, CPH is undeniably a sophisticated party that was advised at all times by its own
expert financial advisors, consultants, accountants and attorneys, including the international
investment bank of Credit Suisse First B“oston. (/. §§1.1, 4.11.) And here, CPH was
negotiating to acquire *“14.1 million shares of Sunbeam stock worth approximately $600
million.” (Compl. §40.) Therefore, unlike MS & Co., which never had and was not seeking an
equity stake in Sunbeam, CPH had a profound financial incentive to inspect and verify any
representation relating to the value of Sunbeam stock.

Thus, there is no question that CPH had the unfettered contractual right to access and
inspect Sunbeam’s books and records. There is similarly no question that CPH had an equal
opportunity — and even greater incentive — to discover accounting problemns at Sunbeam
before choosing to proceed with the acquisition. Despite this unlimited access, opportunity, and

incentive, the Complaint nowhere alleges that CPH ever exercised its right to inspect Sunbeam’s

13 See also Schlaifer Nance & Co. v. Estate of Andy Warhol, 119 F.3d 91, 98 (2d Cir. 1997) ("*Where sophisticated
businessmen engaged in major transactions enjoy access to critical information but fail to take advantage of that
access, New York courts are particularly disinclined to entertain claims of justifiable reliance.””) (quoting Grumman
Allied Indus., Inv. v. Rohr Indus., 748 F.2d 729, 737 (2d Cir. 1984)).
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books and records or sought to independently verify the financial representations it now claims
were fraudulent. Under these circumstances, CPH’s fraud claim must be dismissed as a matter

of law.

C. Plaintiff Cannot Allege That It Relied On Any Of The Misrepresentations
Identified In The Complaint.

CPH purports to base its fraud claim — at least in part — on a March 19, 1998 Sunbeam
press release warning investors that Sunbeam’s net sales for the first quarter of 1998 would be
lower than Wall Street analysts’ estimates, but that sales in future quarters should mmprove.
(Compl. 99 59-66.) Significantly, however, the Complaint does not allege that CPH ever relied
on any staternent in this press release.'é Indeed, any such reliance is expressly foreclosed by the
plain terms of the press release, which explicitly warned readers not to rely on the forward-
looking projections of Sunbeam’s future performance:

Cautionary Statements — Statements contained in this press release, including

statements relating to the Company’s expectations regarding anticipated

performance in the future, are ‘forward looking statements,’ as such term is
defined in the Private Securities Litigation Reform Act of 1995, Actual results

could differ materially from the Company’s statements in this release regarding

its expectations, goals, or projected results, due to various factors . . . .

(March 19, 1998 Press Release at 2 (Answer Ex. 6).) These express warnings and “Cautionary
Statements” prevent CPH from relying on the press release as the basis for a fraud claim.
Similarly, the Complaint alleges that “Morgan Stanley misrepresented Sunbeam’s

financial performance” at a series of “‘road show’ meetings and conference calls” which took

place in the course of the Note Offering. (Compl. §50.) Significantly, however, the Complaint

16 Equally significant, despite the explicit warning of a sharp and sudden drop in sales, the Complaint never alleges
(i) that CPH or any of its expert advisors ever inquired as to why Sunbeam sales had suddenly declined, or (ii) that
CPH or any of its expert advisors ever demanded access to Sunbeam’s books and records, as the Merger Agreement
entitled them to do, to verify future sales projections. This alone is fatal to any fraud and misrepresentation claim
based on representations made in the press release. See Part I1LB, supra.
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does not allege that anyone from CPH was present for those “road show” meetings and
conference calls, or that the alleged misrepresentations were ever communicated to CPH.
Equally fatal, there are no allegations in the Complaint that CPH reasonably relied upon such
representations. Nor could there be, since the Note Offering Memorandum makes clear that MS
& Co. itself relied on financial information provided by Sunbeam and Asthur Andersen (Note
Offering Mem. at 2-3, 72); CPH does not allege that it was an investor in the Note Offering; and
no such investor is before this Court.

The same is true regarding the February 27, 1998 Board Meeting — and the alleged
misrepresentations made by MS & Co. in connection with the presentation of its opinion on the
fairness of the acquisition price. (Id. 1] 41-44.) It is clear from the face of the Complaint that
any such misrepresentation was made to the Sunbeam Board — and not CPH. (Id.) There are
no allegations in the Complaint — nor could there be — that CPH ever received those
representations, let alone that CPH reasonably relied upon them. (/d.) The written opinion that
is referenced in the Complaint definitively states that MS & Co. based its analysis exclusively on
audit reports that had been provided by Coleman and Sunbeam “without independent verification
[of their] accuracy and completeness.” (Feb. 27, 1998 Faimess Op. at 3 (Answer Ex. 4).) This
opinion also states, moreover, that MS & Co.’s analysis is provided solely “for the information
of the Board of Directors of [Sunbeam] and may not be used for any other purpose without our
prior written consent.” (/4.) Thus, even if the Complaint alleged that CPH received or relied on
information provided to the Board at this meeting, such reliance would not be reasonable as a

matter of law.
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D. Plaintiff’s Allegations Of Scienter Make No Sense — And Fail To Meet The
Basic Pleading Requirements For Fraud.

The Complaint alleges that MS & Co. knowingly participated in a massive multi-billion
dollar fraud with the intent to (i) retain Sunbeam as a client and (ji) collect roughly $30 million
in investment banking and underwriting fees — an amount that is not unusual for a sophisticated
$2.2 billion transaction. (Compl. §7 31, 66, 73.) But if retention of a client and collection of
normal fees is enough to plead scienter as a matter of law, then the scienter element wouild be
rendered a dead letter in Florida — and the floodgates would be opened to a wave of frivolous
fraud claims based on ordinary economic motive.

Of course, such allegations are not enough to state a claim for fraud. Recognizing the
seriousness of fraud-based allegations, the courts have been careful to require more than simply
an ordinary economic interest: “In looking for a sufficient allegation of motive, [courts] assume
that the defendant is acting in his or her informed economic self-interest.” Shields v. Citytrust
Bancorp., Inc., 25 F.3d 1124, 1130 (2d Cir. 1994). Here, however, the only allegations of
scienter are the ordinary economic motives of any financial services firm. (See Compl. § 31
(“Morgan Stanley knew that if it failed to deliver a major transaction, Morgan Stanley would not
be compensated for the extensive work it had performed for Sunbeam”); Id. { 66 (alleging that
“[e]verything . . . depended on closing the Coleman acquisition” because “if the transaction did
not close, Morgan Stanley would ot be paid its $10.28 iillion fee for the Coleman acquisition
or its $22.5 million fee for underwriting the [Note Offering]”™).) These allegations alone require
dismissal of Plaintiff’s fraud claim because they fail to plead the requisite element of scienter.
See, e.g., THC Holdings Corp. v. Chinn, No. 95 Civ. 4422 (KMW), 1998 WL 50202, *9
(S.D.N.Y. Feb. 6, 1998) (“A mere allegation that defendant was in a position to receive normal

compensation for professional services rendered is not sufficient to support a showing of motive
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in the fraud scienter analysis.”) (citing inter alia, Friedman v. Arizona World Nurseries Lid.
P’ship, 730 F. Supp. 521, 532 (S.D.N.Y. 1990) (dismissing fraud-based claim on ground that
incentive of receiving fee for professional services is insufficient to allege scienter), aff’d, 927
F.2d 595 (2d Cir. 1991)).

Plaintiff’s allegations of scienter are not merely legally deficient, however. For even if
the Court accepts all of the Complaint’s allegations as well-pleaded, it would-defy-economic
reason for MS & Co. to have knowingly participated in Sunbeam’s fraud. It defies all reason to
believe that MS & Co. risked its own professional reputation, knowingly ripped off its most
valued. clients and institutional investors, knowingly permitted its affiliate to invest and lose
hundreds of millions of dollars, and exposed itself to massive liability, all for the supposed
purpose of retaining a single client and collecting investment banking and underwriting fees for a
single transaction. The economic irrationality of Plaintiff’s scienter allegations provide an
additional, independent ground for dismissing its fraud claim. See, e.g., Kalnit v. Eichler, 99 F.
Supp. 2d 327, 343 (S.D.N.Y. 2000) (“[W}here plaintiff's view of the facts defies economic
reason . . . it does not yield a reasonable inference of fraudulent intent.”) (internal quotations &
citation omitted), aff’d, 264 F.3d 131 (2d Cir. 2001); see also Duncan v. Pencer, No. 94 Civ.
0321 (LAP), 1996 WL 19043, at *10 (S.D.N.Y. Jan 18, 1996) (dismissing fraud-based claim on
grounds that it is “economically irrational” to assume that accounting firm “would knowingly
condone 2 client’s fraud in order to preserve a fee that, at best, is an infinitesimal percentage of
its annual revenues”) (citing Shields, 25 F.3d at 1130).

Indeed, PlaintifPs far-fetched theory of scienter rings especially hollow in light of the
Complaint’s allegations that MS & Co. and Sunbeam knew the fraud would be revealed shortly

after “the Coleman transaction closed at the end of March 1998.” (Compl. § 58; see id. 1 66.) It
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simply makes no sense to believe that MS & Co. knowingly persuaded its clients to invest
hundreds of millions of dollars in Sunbeam and allowed its affiliate to invest hundreds of
millions of dollars in Sunbeam two days after the Coleman acquisition closed, all the while
knowing that the fraud would be revealed shortly afier the closing date. See, e.g, Shields, 25
F.3d at 1130 (affirming dismissal of frand-based claim for lack of scienter and noting that “[i]t is
hard to see what benefits accrue from a short term respite from an inevitable day of reckoning™).

IV. PLAINTIFF'S AIDING-AND-ABETTING CLAIM (COUNT II) MUST BE
DISMISSED.

To state a claim for aiding and abetting fraud, Plaintiff must allege with the requisite
particularity each of the following elements: (1) the existence of primary fraud; (2) defendant’s
actual knowledge of the fraud; and (3) defendant’s substantial assistance in the commission of
the fraud. See, e.g., Cromer Fin. Ltd. v. Berger, 137 F. Supp. 2d 452, 470 (S.D.N.Y. 2001),
Stolow v. Greg Manning Auctions, Inc., No. 02 Civ 2591 (SAS), 2003 WL 355447, at *10
(S.D.N.Y. Feb. 14, 2003) (citing Armstrong v. McAalpin, 699 F.2d 79, 91 (2d Cir. 1983)).
Because the Complaint fails to allege either that MS & Co. had “actual knowledge” of Dunlap
and Kersh's alleged fraud, or that MS & Co. provided “substantial assistance” in the commission
of that fraud, Count I must be dismissed as a matter of law.

A. The Complaint Does Not Allege That MS & Co. Had “Actual Knowledge” Of
Sunbeam’s Fraud.

The Complaint does not contain a single non-conclusory, factual allegation that MS &
Co. had actual knowledge of Dunlap and Kersh’s alleged fraud. Plaintiff’s conclusory
allegations that MS & Co. “knew of Dunlap’s fraudulent scheme and helped to conceal it”
(Compl. § 86) is not enough to state a claim for aiding and abetting fraud. See, e.g., Filler v.
Havnit Bank, 247 F. Supp. 2d 425, 431 (S.D.N.Y. 2003) (factual elements of aiding and abetting

fraud must be alleged with particularity); Myers v. Myers, 652 So. 2d 1214, 1215 (Fla. 5th DCA
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1995) (“Allegations contained in a pleading are insufficient if they are too general, vague or
conclusory.”) (citations omitted). Here, the Complaint contains no factual allegations — nor
could it — to support a claim fhgt MS & Co. had “actual knowledge” of Sunbeam’s fraud.

Indeed, even if all the facts alleged in the Complaint were proven, none would show that
MS & Co. had “actual knowledge” of the underlying fraudulent activities at Sunbeam. The
Complaint alleges, for example, that MS & Co. recommended an acquisition strategy that
included using Sunbeam stock to pay part of the purchase price (Compl. { 34), and that such a
strategy permitted Dunlap to conceal his fraud (id. { 35). Notably absent from the Complaint,
however, is any factual allegation that MS & Co. ever suspected (much less had “actual
knowledge”) that Sunbeam’s stock was inflated by accounting fraud. (Jd.) Absent such a
factual allegation, the Complaint alleges nothing more than that MS & Co. recommended using
stock to finance an acquisition — a common practice in corporate mergers and acquisitions.

1. If MS & Co. Is Deemed To Have Had “Actual Knowledge” Of

Sunbeam’s Fraud, Then So Did CPH — By Virtue Of Its Equal
Access To Sunbeam’s Books And Records.

To the extent CPH alleges that MS & Co. had “actual knowledge” of Sunbeam’s fraud
because MS & Co. conducted due diligence on Sunbeam during the underwriting process, such
allegations are fatal to CPH’s misrepresentation claims. IfMS & Co. is deemed to have “actual
knowledge” of fraud because of its access to Sunbeam during the due diligence process, then
CPH — by virtue of the fact that it enjoyed exactly the same access to Sunbeam’s “books,
records, properties, plants and personnel” (Merger Agmt. § 6.7y =—=wiso had “actual knowledge"
of Sunbeam’s fraud, eliminating any claim that it relied on MS & Co. as a matter of law,
Similarly, CPH cannot bootstrap MS & Co.’s role as an underwriter of Sunbeam securities into
one of advisor for CPH, especially when CPH retained and relied upon its own army of expert

advisors, attomeys, and accountants throughout the negotiation process.
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2, Allegations Of “Constructive Knowledge” Are Not Enough.

The Complaint alleges that investment bankers at MS & Co. had phone conversations and
meetings with Sunbeam insiders, including Dunlap and Kersh, and thus “{MS & Co.] would
have been apprised of Sunbeam’s financial performance during the first two months of 1998.”
(Compl. § 54.) But such allegations of constructive knowledge are not enough. See, eg.,
Kolbeck v. LIT Am. Inc., 939 F. Supp. 240, 246 (S.D.N.Y. 1996) (“New York common law,
which controls the analysis here, has not adopted a constructive knowledge standard for
imposing aiding and abetting liability.”), aff'd, 152 F.3d 918 (2d Cir. 1998). Similarly,
allegations that MS & Co. “should” or “would” have known that Sunbeam’s sales declined
during the first two months of 1998 hardly supports a claim that MS & Co. had actual
knowledge of an extensive fraud which traced to late 1996.17

3. Economic Motive Is Not “Actual Knowledge.”

Like Count I, Plaintiff’s aiding and abetting claim must be dismissed because the
allegations of fraudulent intent are legally deficient. See Part OL.C, supra. As with fraud
generally, it is equally well-established that an allegation of “ordinary economic motives [is]
insufficient to support the scienter element of an aiding and abetting claim.” Primavera
Familienstiftung v. Askin, 173 FR.D. 115, 127-28 (SD.N.Y. 1997) (citing Shields, 25 F.3d at

1130); Cromer Fin., 137 F. Supp. 2d at 495 (dismissing aiding and abetting claim against

17 Nor could there be such an allegation, since, as the Compleint itself acknowledges, MS & Co. was retained by
Sunbeam only to provide financial advice to Sunbeam with respect to potential mergers and acquisitions. (Compl.
19 29-31.) MS & Co. was not retained to verify the accuracy of Sunbeam’s professionally audited financial reports,
and, in fact, relied at all times on financial information provided to it by Sunbeam, Coleman, and their respective
accountants, (See Fairness Op. at 2-3; Note Offering Mem. at 2-3, 12-17, 72); e.g., In Re Reliance Sec. Litig., 135 F.
Supp. 2d 480, 516 (D. Del. 2001) (dismissing claims against financial advisors where advisors “did not contract to
re-audit [the company's] financial statements and projections. Rather, [the company] asked the Financial Advisors
to make a judgment based on a limited set of data”). It goes without saying, moreover, that if MS & Co. “should” or
“would” have known of Sunbeam’s fraud, then so “should” or “would” have CPH known of Sunbeam’s fraud by
virtue of its equal access to Sunbeam’s books, records, property, plants, and personncl. (Merger Agmt. § 6.7.)
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financial advisor for failure to adequately plead frandulent intent).- Accordingly, aflegations that
MS & Co. was motivated by the collection of ordinary investment banking and underwriting fees
cannot give rise to liability for aiding and abetting a massive fraud.

B. Plaintiff’s Allegations Of “Substantial Assistance” Are Legally Defective.

Plaintiff does not — and indeed cannot — allege that MS & Co. provided “substantial
assistance” to Sunbeam’s frand. A defendant “provides substantial assistance only if it
‘affirmatively assists, helps conceal, or by virtue of failing to act when required to do enables
[the fraud] to proceed.” Nigerian Nat’l Petroleum Corp. v. Citibank, N.A., No. 98 Civ. 4960
(MBM), 1999 WL 558141, at *8 (S.D.N.Y. July 30, 1999) (quoting Diduck v. Kaszycki & Sons
Contractors, Inc., 974 F.2d 270, 284 (2d Cir. 1992)) (alteration in Nigerian Nat'l). “In alleging
the requisite ‘substantial assistance’ by the aider and abettor, the complaint must-allege that the
acts of the aider and abettor proximately caused the harm to the [corporation] on which the
primary liability is predicated. Allegations of a ‘but for’ causal relationship are insufficient.”
Filler, 247 F. Supp. 2d at 431 (internal quotation marks & citations omitted). “Inaction is
actionable participation only when the defendant owes 2 fiduciary duty directly to the plaintiff.”
Cromer Fin., 137 F. Supp. 2d at 470 (internal quotation marks & citation omitted). Plaintiff’s
allegations regarding MS & Co. fall well short of these requirements,

PlaintifPs allegations of alleged “assistance” fall into three main categories, all of which
fail to support a claim as a matter of law.

First, the Complaint alleges that MS & Co. “assist[ed] with the false March 19, 1998
press release.” (Compl. § 87.) But CPH does not allege that it relied on the press release; thus,
there can be no allegation that the press release “proximately caused” any ham to CPH. See,

e.g., Cromer Fin., 137 F. Supp. 2d at 471-72.
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Second, the Complaint alleges that MS & Co. made false statements in the course of
marketing the convertible notes, and that the “proceeds from [the notes] were used to fund
Sunbeam’s purchase of Coleman.” (Compl. § 87; see also id. § 72 (“debenture offering . . . was
needed to close the Coleman transaction”).) But these allegations — which allége only a “but
for” causal relationship between the Note Offering and the acquisition — cannot support an
aiding and abetting claim. See, e.g., Cromer Fin., 137 F. Supp. 2d at 470-72.1%

Third, the Complaint alleges that MS & Co. provided CPH “with false financial and
business information conceming Sunbeam” and thereby “persuad{ed] CPH to sell its interest in
Coleman and to accept 14.1 million shares of Sunbeam stock and other consideration.” (Compl.
1 87.) As explained above, however, there is no allegation that MS & Co. knew that Sunbeam’s
financial and business information was false, let alone that MS & Co. participated in the
preparation of such false information. See Part IV.A, supra.!?

Accordingly, because the Complaint contains no allegations that are legally sufficient to

support an aiding and abetting claim, Count I must be dismissed as a matter of law.

18 Furthermore, the Complaint itself forecloses any argument that the note offering “proximately caused” CPH'’s
alleged harm. The Complaint concedes that the note offering provided the “cash portion of the acquisition
consideration,” (Compl. §47.) The only injury alleged in the Complaint, however, concerns the equity portion of
consideration, which fell in value when Sunbeam restated its 1996 and 1997 eamnings and later declared bankruptcy.
On the face of the Complaint, thercfore, the Note Offering has no causal relation — proximate or otherwise — with
the only injury that CPH seeks to redress in this case. See, e.g., Hirsch v. Arthur Andersen & Co., 72 F.3d 1085,
1095 (2d Cir. 1995) (sustaining dismissal of the complaint where “attenvated allegations” supporting claim “are
contradicted . . . by more specific allegations in the complaint™).

19 Furthermore, there is no connection (causal or otherwise) between information allegedly provided by the advisor
to a counterparty across the table from a sophisticated corporate entity like CPH, and that entity’s decision to enter
into a $2 billion transaction, especially where the entity has retained its own team of sophisticated advisors,
accountants and lawyers.
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V. PLAINTIFF’S NEGLIGENT MISREPRESENTATION CLAIM (COUNT 1v)
MUST BE DISMISSED.

To state a claim for negligent misrepresentation, Plaintiff must allege that (1) defendant
had a duty, as a result of a special relationship, to give correct information; (2) the defendant
made a false representation that he or she should have known was incortect; (3) the information
supplied in the representation was known by the defendant to be desired by the plaintiff for a
serious purpose; (4) the plaintiff intended to rely and act upon it; and (5) the plaintiff
reasonably relied on it to his or her detriment.” Hydro Investors, Inc. v. Trafalgar Power Inc.,
227 F.3d 8, 20 (2d Cir. 2000). CPH’s negligent misrepresentation claim fails as a matter of law
because (i) the Complaint alleges no facts that give rise to a “special relationship” and (ii) none
of the alleged facts support a showing of reasonable reliance.?

A, Plaintiff Cannot Allege That A “Special Relationship” Existed Between CPH
and MS & Co.

For the requisite “special relationship” to exist, the parties must enjoy “a closer degree of
trust than an ordinary business relationship.” Citibank, N.A. v. Ttochu Intern. Inc., No. 01 Civ.
6007 (GBD), 2003 WL 1797847, *5 (S.DN.Y. April 3, 2003) (internal quotations & citation
omitted). ““A simple arm’s length relationship is not enough.”” North Am. Knitting Mills, Inc. v.
International Women's Apparel, Inc., No. 99 Civ. 4643 (LAP), 2000 WL 1290608, at *5

(S.D.N.Y. Sept. 12, 2000) (dismissing negligent misrepresentation claim) (quoting United Safety

20 There are of course other legal defects in the Complaint, including (i) that only one paragraph of the entire
Complaint alleges that MS & Co. made any representations actually received by CPH, (ii) that these representations
were explicitly disclaimed in the Merger Agreement; (iii) that no facts are alleged to support the conclusory
allegation that MS & Co. knew or had reason to know that Sunbeam’s professionally audited financial reports were
false and misleading; and (iv) that no facts are alleged to support the conclusory allegation that MS & Co. intended
or believed that CPH, who retained its own expert advisors, would rely without verification on information provided
by MS & Co. in the course of negotiating a multi-billion dollar corporate acquisition. Count IV fails as a matter of
law for any of these independent reasons.
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of Am., Inc. v. Consolidated Edison Co. of N.Y., Inc., 213 A.D.2d 283, 286 (N.Y. App. Div.
1995)). To the contrary, “there must be a showing that there was either actual privity of contract

kil

between the parties or a relationship so close as to approach that of privity.”” Marcellus
Constr. Co. v. Village of Broadalbin, 755 N.Y.8.2d 474, 475 (N.Y. App. Div. 2003) (quoting
Prudential Ins. Co. of Am. v. Dewey, Ballantine, Bushby, Palmer & Wood, 80 N.Y .2d 377, 382
(N.Y. 1992)); see also Butvin v. Doubleclick, Inc., No. 99 Civ. 4727, 2000 WL 827673, at *10
(S.D.N.Y. June 26, 2000) (“a plaintiff may only recover for negligent misrepresentation where
the defendant owes him a fiduciary duty”).

The Complaint alleges no facts to meet this required element. Nor could it, since, as
alleged in the Complaint, MS & Co.’s client and CPH had a contentious business relationship,
circumstances which cannot give rise to a negligent misrepresentation claim. Indeed, CPH was
never MS & Co.’s client or even a shareholder of MS & Co.’s client. To the contrary, CPH
always sat on the other side of the negotiating table from Sunbeam, MS & Co.’s client.2? MS &
Co. was thus twice removed from CPH, in the context of an arms-length, across-the-table
negotiation. And CPH itself was advised at all times by its own team of sophisticated experts,
including its own financial advisors from Credit-Swisse First-Boston:—(Merger Agmt. §§ 1.1,
4.11) Accordingly, the Complaint cannot state a negligent misrepresentation claim. See, e.g.,
CSI Inv. Partners I, L.P. v. Cendant Corp., 2002 WL 925044, *9 (SD.N.Y. Feb. 28, 2002)
(“Since APC alleges nothing more than ordinary arm’s length negotiations, its negligent

misrepresentation claims fails as a matter of law.”).

2l Indeed, Plaintiff’s own Complaint shows how contentious the pre-acquisition negotiations were between
Sunbeam and CPH. Paragraph 37 of the Complaint describes how, during an initial meeting, Sunbeam CEO Al
Dunlap “cursed and ranted” at CPH representations and “stormed out” of the meeting. (Compl. § 37.)
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B. Plaintiff Does Not Allege Reasonable Reliance.

Like a claim for fraudulent misrepresentation, a claim of negligent misrepresentation
requires a showing of reasonable reliance. See, e.g., Dyncorp v. GTE, 215 F. Supp. 2d 308, 328
(S.D.N.Y. 2002) (“In order to plead a claim for negligent misrepresentation, just as for fraud, a
plaintiff must adequately plead reasonable reliance upon the alleged misrepresentations by the
defendant.”) (citing Heard v. City of N.Y., 82 N.Y.2d 66, 74 (N.Y. 1993)). As detailed above,
there can be no such reliance in this case as a matter of law because there is no allegation that
CPH ever sought to verify the accuracy of representations alleged to have been made by MS &
Co, and because CPH in any event disclaimed those representations in the Merger Agreement.
See Part II, supra. Accordingly, Count ITT must be dismissed. |
V1. PLAINTIFF’S CONSPIRACY CLAIM (COUNT IiI) MUST BE DISMISSED.

Plaintiff’s conspiracy claim is makeweight and frivolous. Neither New York nor Florida
recognize an independent tort for conspiracy. See, e.g., American Baptist Churches of Metro
N.Y. v. Galloway, 271 AD.2d 92, 101 (N.Y. App. Div. 2000); Hoch v. Rissman, Weisberg,
Barrett, 742 So. 2d 451, 460 (Fla. 5th DCA 1999). Thus, because Plaintiff states no other claim
as a matter of law, its conspiracy claim is foreclosed. See, e.g., Linden v. Lloyd’s Planning Serv.
Inc., 750 N.Y.S.2d 20, 21 (N.Y. App. Div. 2002) (“[Slince plaintiff has no viable underlying
claim for fraud or any other tort, her civil conspiracy claim was properly dismissed”) (citing
Alexander & Alexander of N.Y., Inc. v. Fritzen, 503 N.B.2d 102, 103 (N.Y. 1986)). Even if
Plaintiff could plead an actionable tort, moreover, the Complaint falls well short of pleading any

facts to support a conspiracy claim.?? Accordingly, Count I must be dismissed.

22 To state a claim for conspiracy to defraud, plaintiff must allege “(1) an agreement among two or more partics, (2) @
common objective, (3) acts in furtherance of the objective and (4) knowledge [of the underlying fraud].” Filler, 247 F. Supp. 2d
at 431 (internal quotation marks & citation omitted). The Complaint obviously fails in this regard. As demonstrated above, the

(Continued.. )
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CONCLUSION

For the teasons stated above, Plaintiff's Complaint should be dismissed in its entirety
pursuant to Florida Rule of Civil Procedure 1.061(a). Alternatively, Defendant is entitled to

judgment on the pleadings pursuant to Florida Rule of Civil Procedure 1.140(c).

Dated: June 25,2003 Respectfully Submitted,

W ook

oseplf lanno, Jr. (FL Bar # 6;5351)
ARLTON FIELDS
222 Lake View Avenue - Suite 1400
West Palm Beach, FL 33401
Telephone: (561) 659-7070
Facsimile: (561) 659-7368

Thomas D. Yannucci, P.C
Thomas A. Clare

Brett H. McGurk

KIRKLAND & ELLIS

655 15™ Street, N.W. 12" Floor
Washington, D.C. 20005
Telephone: (202) 879-5000
Facsimile: (202) 879-5993

Attorneys for Defendant,
Morgan Stanley & Co. Incorporated

Complaint does not adequately plead a claim of actual knowledge. Thus, there is no allegation — nor could there be an
allegation — of knowing participation. Similarly, there is no allegation that MS & Co. and Sunbeam insiders acted with common
objective. To the contrary, the Complaint concedes that MS & Co. had nothing to gain from the transaction other than the
collection of normal investment banking fees (Compl. § 66 ) and in fact put its own name and reputation on the line in the course
of marketing the convertible notes (Jd. 17 47-52). 'That is hardly enough to plead a “common objective” with Al Dunlap, whose
acknowledged aim was to “collect tens of millions of dollars for himself before the outside world could learn the truth of
Sunbeam’s phony ‘turnaround.”™ (fd. §28.)
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA
CASE No. 2003CA005045A1
COLEMAN (PARENT) HOLDINGS INC.,

V.

MORGAN STANLEY & CO., INC.

DECLARATION OF JAMES STYNES

1. My name is James Stynes. 1 am a Managing Director in the mergers &
acquisitions group at Morgan Stanley & Co. Incorporated (“MS & Co.”). 1 have been employed
by MS & Co. continuously for over 20 years and am familiar with MS & Co.’s structure and
business operations.

2. My area of expertise is mergers and acquisitions. In that role, I provide financial
analysis and advice to clients involved in mergers and acquisitions transactions.

3. In 1997, MS & Co. was formally retained by Sunbeam Corporation (“Sunbeam”)
to provide general financial advice with respect to Sunbeam’s March 1998 acquisition of three
companies, including the Coleman Company (“Coleman”). I was one of the people from MS &
Co. who worked on these transactions. In this capacity, I was involved in negotiations and face-
to-face discussions with Coleman (Parent) Holdings Company (“CPH”) and Sunbeam, virtually
all of which took place in New York. During these discussions, CPH was represented by the
New York law firm Wachtell, Lipton, Rosen & Katz.

4. In December 1997, I attended meetings with representatives of CPH and Sunbeam
to discuss Sunbeam’s possible acquisition of Coleman. These meetings took place in New York.

The initial meeting with CPH representatives took place at the New York offices of CPH’s
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parent company, MacAndrews & Forbes Inc. (“MAFCO”). Neither I nor any representatives of
MS & Co. attended a meeting in Florida between CPH and Sunbeam.

BT All of the meetings, negotiations and discussions that I participated in between
Sunbeam and CPH were in New York, including a face-to-face meeting at MAFCO’s offices in
New York.

6. In February 27, 1998, 1 attended a meeting with the Sunbeam Board of Directors
to discuss the fairness of the proposed acquisition price in light of financial information provided
by Coleman, MAFCO, Sunbeam, and their respective accountants. At this meeting, MS & Co.
presented a “Faimess Opinion” to the Sunbeam Board, which opined based on such information
that the proposed price was fair to Sunbeam from a financial point of view. At the conclusion of
this meeting, Sunbeam’s Board of Directors approved the Coleman acquisition and agreed to
memorialize the negotiated terms of the acquisition. This meeting took place at Morgan
Stanley’s headquarters in New York.

7. Also on February 27, 1998, Sunbeam and CPH formally executed merger
agreements to memorialized the terms of the acquisition. Two merger agreements were
executed, one by Sunbeam and Coleman and one by Sunbeam and CPH — both at the New York
offices of Morgan Stanley.

8. On March 28, 1998, Sunbeam’s acquisition of Coleman closed at the New York
offices of Skadden, Arps, Meagher & Flom, a New York law firm. Pursuant to the terms set
forth in the Merger Agreements, CPH tendered its shares of Coleman and received shares of

Sunbeam as consideration for the acquisition at the closing.
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I declare under penalty of perjury under the laws of the United States that the foregoing is

true and correct to the best of my knowledge and belief.

Dated this ﬂ day of June, 2003.

@es Stynes
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA
CASE No. 2003CA005045A1
COLEMAN (PARENT) HOLDINGS INC.,

V.

MORGAN STANLEY & CO., INC.

DECLARATION OF RUTH PORAT

1. My name is Ruth Porat. I am a Managing Director of Morgan Stanley & Co.
Incorporated (“MS & Co.”) and work in its Investment Banking Division. I have been employed
by MS & Co. continuously for the past seven years.

2. At the time of the Sunbeam’s March 1998 acquisition of Coleman, I was a
Managing Director in MS & Co.’s Equity Capital Markets Department. In that role, I helped
analyze whether Sunbeam’s acquisition could be financed with an equity or equity-related
security and was ultimately involved in Sunbeam’s convertible debenture offering (“Note
Offering”).

3. The Note Offering was marketed to investors through a series of “road show”
meetings and conference calls. The road show meetings took place in New York and three other
cities. None of the road show meetings took place in Florida. Several of the road show
conference calls were conducted from New York. Materials that MS & Co. prepared for the road
shows were prepared in New York, and the Note Offering priced and closed in New York.

4. On March 19, 1998, Sunbeam issued a press release stating that Sunbeam sales
revenues might not meet analyst expectations for the first quarter 1998, To the extent that I
reviewed the press release prior to the time it was issued or discussed the proposed press release

with Sunbeam employees or attorneys, I did so from my offices in New York.
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I declare under penalty of perjury under the laws of the United States that the foregoing is

true and correct to the best of my knowledge and belief.

Dated this ( i day of June, 2003.

Ruth Porat v
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA
CASE No. 2003CA005045A1
COLEMAN (PARENT) HOLDINGS INC,,

V.

MORGAN STANLEY & CO., INC.

DECLARATION OF MICHAEL BART

1. My name is Michael Hart. I am a Managing Director of Morgan Stanley & Co.
Incorporated (“MS & Co.”), and from 1996-2000, 1 worked in the senior loan group responsible
for structuring and negotiating senior loans.

2. In connection with Sunbeam’s March 1998 acquisition of Coleman Company and
two other companies, I worked with the leverage finance team and was involved with Morgan
Stanley Senior Funding’s (“MSSF”) agreement to help finance the acquisition.

3. To help fund Sunbeam’s acquisition of Coleman, in March 1998, Sunbeam
entered into a senior credit agreement with secured lenders (the “Bank Facility”), for which
MSSF served as the Syndication Agent.

4, On March 31, 1998, MSSF and Sunbeam closed the Bank Facility in New York.
All amounts funded by MSSF pursuant to the Bank Facility were transferred from MSSF’s New

York bank account.

I declare under penalty of perjury under the laws of the United States that the foregoing is

true and correct to the best of my knowledge and belief.

Dated this /% day of June, 2003.

il

Mi'cilael Hart
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

COLEMAN (PARENT) HOLDINGS, INC., Case No.: CA 01-06062 AN - (Rapp)

Plaintiff,
A
V.
JURY TRIAL DEMANDED
ARTHUR ANDERSEN LLP (a United States
partnership); ANDERSEN WORLDWIDE,
SOCIETE COOPERATIVE (a Swiss
cooperative); ARTHUR ANDERSEN & CO.
(a Canadian company); ARTHUR
ANDERSEN & CO. (a Hong Kong
company); RUIZ, URQUIZA Y CIA, S.C. (a
Mexican company); PIERNAVIEJA,
PORTA, CACHAFEIRO & AVOCADOS (a
Venezuela company); ARTHUR
ANDERSEN (a United Kingdom company);
and PHILLIP E. HARLOW,

Defendants.

R o R N " g i N W N N N W e
L

FIRST AMENDED COMPLAINT

Plaintiff Coleman (Parent) Holdings, Inc. ("Coleman-Parent"), by its attorneys,

: v
alleges the following against defendants Arthur Andersen LLP ("Andersen-US"); Andersen

-
Worldwide, Société Coopérative (a Swiss cooperative) (" Andersen-Worldwide"); Arthur
T _'_'_'__4_,..-———_._-_..-_-.—\— _——

7
Andersen & Co. (a Canadian company) ("Andersen—Canada"), Arthur Andersen & Co. (a Hong

Kong company) ("Andersen-Hong Kong"); Ruiz, Urquiza Y Cia, S.C. (a Mexican company)
("Andersen-Mexico"); Piemnavieja, Porta, Cachafeiro & Avocados (a Venezuela company)
("Andersen-Venezuela"); Arthur Andersen (a United Kingdom company) ("Andersen-UK")
(Andersen-US, Andersen-Worldwide, Anderseh-Canada., Andersen-Hong Kong, Andersen-

7\ Mexico, Andersen-Venezuela and Andersen-UK collectively referred to herein as "Andersen”);
= S B :d g ol

——

d Phillip E. Harlow ("Harlow”). Unless otherwise stated, allegatlons made against “Andersen"
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9. Within weeks of the closing of the Coleman Company acquisition on
March 30, 1998, the deception facilitated by Andersen began to unravel. On April 3, 1998, just
four days after the closing, Sunbeam's management issued a press release announcing that,
despite having predicted positive quarterly results in another press release just two weeks earlier,
Sunbeam now would show a loss for the first quarter of 1998. On May 11, 1998, Sunbeam
issued an earnings release for the first quarter of 1998 reporting a loss of 52 cents per share,
compared with a gain of 8 cents per share in the same quarter of 1997. Press coverage ensued in
the following month questioning whether Sunbeam had utilized — and Andersen had approved —
maripulative and improper accounting practices in order to create the ruse of a turnaround.

10.  In June 1998, the Sunbeam board of directors began an inquiry into
Sunbeam's accounting practices. On June 15, 1998, the board announced that it had removed
Duniap as Chairman and CEO of Sunbeam. On June 25, 1998, Andersen withheld its consent for
use of its unqualified 1997 audit opinion in a registration statement that was to have been filed
with the Securities and Exchange Commission ("SEC”). On June 30, 1998, Sunbeam
e;clcnowledged that it had undertaken a review of its financial statements and the review could
result in a restatement of the financial statements. On October 20, 1998, Sunbeam and Andersen
.announced a restatement of the financial statements. Thereafter, Andersen issued a new
unqualified audit opinion for Sunbeam reporting only $93 million in operating eamnings for 1997.
That amount was approximately half of the figure that Andersen previously certified.

11.  InFebruary 2001, Sunbeam filed a voluntary bankruptcy petition under
Chapter 11 of the Bankruptcy Code. Coleman-Parent's equity stake in Sunbeam is now

worthless.
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are made agﬁnst each of Andersen-US, Andersen-Worldwide, Andersen-Canada, Andersen-
Hong Kong, Andersen-Mexico, Andersen-Venezuela and Andersen-UK jointly and severally.
NATURE OF THE ACTION

1. This action arises out of Coleman-Parent's sale of its controlling interest in
The Coleman Company, Inc. ("Coleman Company") to Sunbeam Corporation, Inc. ("Sunbeam”)
on March 30, 1998, in exchange for 14.1 million shares of Sunbeam common stock, plus other
consideration. In deciding to go forward with that sale, Coleman-Parent relied on Sunbeam's
financial statements, which were audited by Andersen and certified on behalf of Andersen by
Andersen-US. Andersen promoted itself as the largest accounting firm in the world at the time of
the audits.

2. Unbeknownst to Coleman-Parent, however, Andersen had audited and
certified financial statements that it knew to be inaccurate and misleading. Those audited
financial statements painted a false picture of Sunbeam, depicting it as a company in thé midst of
an impressive financial tunaround. The reality was that Sunbeam's tumaround was a sham, and
when the truth emerged, Sunbeam's stock lost virtually all of its value. The company is now in
bankruptcy. By relying on the financial statements improperly certified by Andersen,
Coleman-Parent has suffered losses exceeding $600 million.

3. By holding itself out as Sunbeam's independent certified public accountant
and certifying Sunbeam's financial statements, Andersen knowingly assumed a responsibility that
transcended its relationship with Sunbeam as a client. As an independent public accountant
auditing Sunbeax.n's financial statements, Andersen owed a duty to Coleman-Parent and others
whom it knew were relying upon Andersen's certification that Sunbeam's reports fairly depicted

the company’s financial status. Andersen was required to maintain independence from its client,
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Sunbeam, aﬁd speak with total honesty befitting the trust that had been placed in its word. In
carrying out its audit of Sunbeam's financial statements, Andersen utterly failed to live up to that
responsibility. To the contrary, Andersen’s audits were not performed in accordance with
generally accepted auditing standards ("GAAS"), and the financial statements it certified were
not, as Andersen claimed, in conformity with generally accepted accounting principles
("GAAP"). Even more egregious, Phillip Harlow, the audit partner on the Sunbeam account, and
others at Andersen knew the financial statements were not prepared in conformity with GAAP,
but Andersen certified them nonetheless.

4, Defendants' motivation was simple — to do whatever was necessary to
retain a major client. Andersen had served as Sunbeam's independent auditor for many years. In
1993, Andersen's Fort Lauderdale, Florida, office took charge of the account, and Sunbeam
became one of the few Fortune 500 clients in that office. Sunbeam's audits generated significant
fees. For example, Sunbeam paid Andersen more than $1 million for its 1995 audit. Over the
years, in addition to auditing work, Sunbeam also generated numerous consulting engagements
and their accompanying fees. Defendants were motivated to preserve the Sunbeam relationship
not only to ensure that audit engagements would continue but also to reinforce the opportunity to
perform lucrative consulting work. In addition, maintaining the relationship with Sunbeam was
important to defendants because being dropped by a high-profile client such as Sunbeam would
have brought negative publicity to the Ft. Lauderdale office and to Andersen.

5. However, in 1996 that relationship was threatened by Sunbeam’s new
CEO, Albert Dunlap. Dunlap was eager to show a turnaround at Sunbeam in order to position |
the company for a quick sale, as he recently had done at Scott Paper. To accpmplish that goal,

Dunlap's new management team knowingly employed improper accounting methods that first

N s
y - Bag! =

3

16div-000195



overstated thé company's loss in 1996 and then inflated the company’s income in 1997. In total
abrogation of its responsibility as an independent auditor, Andersen permitted — indeed, blessed -
those improper accounting treatrments, rather than risk losing Sunbeam's audit business to
Dunlap's accountant of choice, Coopers & Lybrand.

6. Ironically, the financial results certified by Andersen for 1996 and 1997
drove the price of Sunbeam stock so high that new management could not locate a willing buyer
for a quick sale of the company, as had been hoped. As a result, Sunbeam was forced to shift
gears and pursue acquisitions of other companies, including Coleman Company, in the hope that
those mergers would obscure Surbeam's true financial position and forestall revelation of the
accounting gimmickry. To effectuate that plan, some of the very same Andersen partners and
employees who were functioning as Sunbeam’s "independent” auditors (including Harlow) added
another role and joined Sunbeam's due diligence team for the acquisitions.

7. Because of the dual roles as auditor and acquisitions consultant that
defendants played, defendants knew full well not only that the purchase of Coleman Company
was taking place, but also that Coleman-Parent was relying on the financial statements certified
by Andersen. Nonetheless, Andersen took no steps before the Coleman Company acquisition
closed to correct the grossly misleading impression created by its certifications.

8. At the time of the sale to Sunbeam, Coleman Company was a leading
manufacturer and marketer of consumer products for the worldwide outdoor recreation market,
with annual revenues in excess of $1 billion.  As payment for its stake in Coleman Company,
Coleman-Parent was to receive 14,099,749 shares of Sunbeam stock, $160 million in cash and
other consideration. Based on Sunbeam's shere price at the time of the closing, Coleman-Parent

received Sunbeam shares that had an aggregate market value of over $619.5 million.
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12, In order to retain the Sunbeam account and lucrative auditing and
consulting fees, Andersen turned its back on its professional and legal obligations and certified
Sunbeam financial statements that it knew to be false and misleading. It did so with full
knowledge that Coleman-Parent would be harmed immensely by Andersen’s misstatements and
omissions. As a direct and foreseeable result of Andersen'’s actions, Coleman-Parent has
sustained damages in excess of $600,000,000.

13. By this complaint, Coleman-Parent seeks recovery of over $600 million in
compensatory damages. In addition, Coleman-Parent reserves the right to seek leave to amend
its complaint pursuant to Fla. Stat. § 768.72 to assert claims for »n additional recovery of
punitive damages in excess of $1.2 billion as allowed by law.

JURISDICTION AND YENUE

14.  This Court has jurisdiction over the subject matter of this action pursuant
to Fla. Stat. § 26.012(2)(a). This Court has jurisdiction over Andersen-US, Andersen-
Worldwide, Andersen-Canada, Andersen-Hong Kong, Andersen-Mexico, Andersen-Venezuela,
A;mdersen-UK and Harlow pursuant to Fla. Stat. §§ 48.193(1)(a) and (f), (2) and/or (5).

15.  Venue is proper in this district pursuant to Fla. Stat. §§ 47.011 and 47.021
because Andersen maintains an office with more than 30 employees and partners in West Palm
Beach, Florida, and therefore resides in Palm Beach County. In addition, Harlow is a resident of
South Florida.

PARTIES

16.  Coleman (Parent) Holdings. Inc. ("Coleman-Parent") is a corporation

incorporated in the state of Delaware with its principal business offices located in New York.
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Coleman-Parent is a wholly owned subsidiary of Mafco Holdings Inc. ("MAFCQ"). Prior to
March 30, 1998, Coleman-Parent owned approximately 81% of Coleman Company.

17.  Andersen Worldwide, Société Coopérative, Switzerland ("Andersen-

Worldwide") is a partnership organized under the Swiss Federal Code of Obligations. Its
partners include more than 2,000 individuals from 390 offices in 84 countries. Various
individuals who are partners of Andersen-Worldwide participated in the 1996 and 1997 audits of
Sunbeam, and in the 1998 restatement of the reports of those audits. Andersen-Worldwide and
Andersen-US dictate the policies and procedures to be used within Andersen throughout the
world.

18.  Arthur Andersen LLP ("Andersen-Canada") is part of Andersen-
Worldwide. Andersen-Canada participated in the 1996 and 1997 audits of Sunbeam and the
1998 restatement of the reports of those audits.

19.  Arthur Andersen & Co. ("Andersen-Hong Kong") is part of

Andersen-Worldwide. Andersen-Hong Kong participated in the 1996 and 1997 audits of
Sunbeam and the 1998 restatement of the reports of those audits.

20.  Ruiz, Urquiza Y Cia, S.C. ("Andersen-Mexico") is part of Andersen-

Worldwide. Andersen-Mexico participated in the 1996 and 1997 audits of Sunbeam and the
1998 restatement of the reports of those audits.

21.  Piernavieja, Porta, Cachafeiro & Avocados ("Andersen-Venezuela") is

part of Andersen-Worldwide. Andersen-Ven=zuela participated in the 1996 and 1997 audits of

Sunbeam and the 1998 restatement of the reports of those audits.
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22, Arthur Andersen ("Andersen-UK") is part of Andersen-Worldwide.
Andersen-UK participated in the 1996 and 1997 audits of Sunbeam and the 1998 restatement of

the reports of those audits.

23.  Arthur Andersen LLP ("Andersen-US") is part of Andersen-Worldwide.
Andersen-US is a partnership formed under the laws of the State of Illinois. The partners of
Andersen-US are residents of Florida and numerous other states. Andersen-US participated in
and coordinated the 1996 and 1997 audits of Sunbeam and the 1998 restatement of the reports of
those audits. In addition, Andersen-US partners and employees provided consulting services to
Sunheam as part of due diligence work performed in conjunction with Sunbeam's acquisition of
Coleman Company, and on other projects.

24.  Phillip E. Harlow ("Harlow") has been a partner at Andersen-US since
1983, and also is a partner of Andersen-Worldwide. He served as the engagement partner on the
audits of Sunbeam's financial statements from 1993 to 1998. As engagement partner, Harlow
had primary responsibility for supervising the 1996 and 1997 audits of Sunbeam, including
;)verseeing the activities with respect to the Sunbeam work. performed by numerous persons at
Andersen. Harlow also participated as a member of Sunbeam's due diligence team in connection
with Sunbeam's acquisition of Coleman Company.

ANDERSEN AS "ONE FIRM"

25.  In 1913, an accounting and consulting partnership was formed in Illinois
under the name "Arthur Andersen & Co." The company began to expand intemnationally in the
1930s. The firm operated on a global scale through a network of international offices, branches

and subsidiaries of the U.S. partnership premised under a "one firm" concept.

-8-
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26. In 1977, as Andersen increased its global presence, it created a new
structure: the Andersen Worldwide Organization ("AWO"), comprised of Andersen-Worldwide,
the individual partners of Andersen-Worldwide and Andersen-Worldwide's offices around the
globe, operating as a single global partnership or joint venture. The AWO structure was and is
designed to maintain the "one firm" concept, and was and is intended to foster the belief that
Andersen operates as a single entity. In its promotional literature, including its web site,
Andersen-Worldwide markets itself as "one firm," "a single worldwide operating structure” that
"think[s] and act[s] as one.”

27.  Andersen-Worldwide is the instrumentality through which the "one firm"
concept becomes reality. It achieves this in four distinct ways.

(a)  Partner Overlap: Andersen-Worldwide is a partnership made up of
more than 2,000 individuals from 390 offices in 84 different countries worldwide.
Simultaneously, the partners of Andersen-Worldwide also are partners (or the equivalent)
in the entities that make up those offices. Thus, all of those offices are managed by
individuals who are both local partners (or the equivalent) and partners of Andersen-
Worldwide.

(b)  Global Setting of Professional Standards: Andersen-Worldwide

purports to establish the professional standards and principles under which its offices
operate. Andersen-Worldwide's international ofﬁ;es enter into a standard agreement with
Andersen-Worldwide under which they agree to be bound by those professional standards
and principles. An office of Andersen-Worldwide that breaches the agreement is subject

to removal from the organization. The Assurance Professional Standards Group has firm-
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wide fesponsibility for providing guidance on the professional standards to be followed
by Andersen-Worldwide's offices.

(c)  Sharing of Costs and Profits: Andersen-Worldwide coordinates
the sharing of costs and allocation of revenues and profits among its partners and its
offices around the world.

(d) Infrastructure and Administration: Andersen-Worldwide handles
all borrowing on behalf of its international offices, and maintains the financial records,
payroll and employee and health benefits for those international offices as well. All of
Andersen's offices also share global computer operations, a worldwide tax structure and
training facilities.

28. By establishing a legal, financial and administrative infrastructure,
Andersen-Worldwide enables each of its offices around the world to function as, and to appear to
clients as, an extension of a singl;, global entity.

29.  Andersen-Worldwide manages, directs and controls its international
offices in two overlapping groups: by practice areas (also known as "lines of service") and by
geographic location.

30.  Each practice group is managed by a global practice director who
oversees, directs and controls the operations of each practice group worldwide. Regional
practice directors report to the global practice director and manage, direct and control the practice
group within their regions. The global practice director and managing partner for the audit
practice group of Andersen-Worldwide is C.E. Andrews, a United States-based partner.

31.  Inaddition, Andersen-Worldwide groups its offices into several

geographic regions and assigns a managing partner to each region.
. -aa3t _.E*
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32.  Andersen-Worldwide has grown to be one of the world's largest
accounting firms. The Andersen-Worldwide organization employs over 77,000 professionals in
fields such as accounting, taxation, business consulting, corporate finance, risk management and
business fraud investigation. Andersen-Worldwide's global revenues for the fiscal year ending
August 31, 2001 totaled more than $9.3 billion.

33.  Andersen-US is dominant within Andersen-Worldwide. Andersen-
Worldwide is largely controlled by its U.S.-resident partners, who also are partners of
Andersen-US. Approximately half of the partners of Andersen-Worldwide are also partners of
Andersen-US. Likewise, approximately half of the partners of Andersen-US are partners of
Andersen-Worldwide.

34.  The engagement partner on the Sunbeam audits, Harlow, and the
concurring partner on those audits, William Pruitt, are partners of both Andersen-US and
Andersen-Worldwide. The engagement partner on the Sunbeam restatement, Donald Denkhaus, -
who as Audit Division Head also was manager of Andersen's audit practice for the entire South
I;lorida region, also is a partner of both Andersen-US and Andersen-Worldwide.

35.  Inaddition to overlapping partners, Andersen-Worldwide and
Andersen-US share officers in common as well. For example, the Chief Executive Officer and
Managing Partner of Andersen-Worldwide is Joseph Berardino, who also is the Chief Executive
Officer and Managing Partner of Andersen-US. In addition, Andrew Pincus is the General
Counsel of both Andersen-US and Andersen-Worldwide. The Andersen-Worldwide regional
managing partner for North America is Terry E. Hatchett, who also is the country managing

partner for Andersen-US.
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36.  Andersen-Worldwide and Andersen-US share more than partners and
officers — they share the same address. In its promotional literature, Andersen-Worldwide states
that its headquarters are located at 33 West Monroe Street, Chicago, Illinois 60603. That is the
same address as the headquarters of Andersen-US.

37.  Andersen-Worldwide and its affiliates demonstrate the "one firm" concept
not only through their actions relative to the outside world, but also intenally within the
Andersen organization itself.

38.  The components of the Andersen organization ignore corporate formalities
in referring to themselves or to each other. Documents by Andersen-US often bear the insignia
and logos of Andersen-Worldwide, including "Andersen Worldwide," " Andersen," and "Arthur
Andersen Co., SC". In its promotional literature, Andersen uses the names "Andersen
Worldwide," "Andersen,” and "Arthur Andersen LLP” interchangeably. In addition, Andersen
sometimes uses only the name "Andersen” and does not differentiate between Anderseri-
Worldwide and its offices around the globe. Some promotional literature has stated, " Arthur
;\ndersen will now be known simply as Andersen.” Indeed, when Joseph F. Berardino appeared
before Congress in December 2001, he supplied written testimony that identified him as
"Managing Partner — Chief Executive Officer, Andersen” (emphasis added).

39.  Andersen took the same approach in work relating to Sunbeam. The
auditors used Andersen-Worldwide and Andersen-US stationery and logos interchangeably, or
otherwise used the identifier "Arthur Andersen,” on internal correspondence, on correspondence
with Sunbeam and on presentation materials for Sunbeam. Top partners responsible for the

Sunbeam audits and restatement were partners of both Andersen-US and Andersen-Worldwide.
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40.  Andersen's audits and restatement work for Sunbeam illustrate the "one
firm" concept in action. Sunbeam was a multinational corporation with operations in Canada,
Mexico, Venezuela, Hong Kong and Europe. The engagements required the participation of
auditors from each of those countries and numerous American cities. Harlow, on behalf of both
Andersen-US and Andersen-Worldwide, developed work plans that he circulated to Andersen-
Canada, Andersen-Hong Kong, Andersen-Mexico, Andersen-Venezuela and Andersen-UK.
Those offices worked together with Harlow and others to complete the tasks outlined in the plan,
and sent their work product to Harlow for inclusion in an Andersen Worldwide Management
Letter.

SUBSTANTIVE ALLEGATIONS
A, Sunbeam's New Management Team (1996-1998).

41,  In the years leading up to 1996, Sunbeam had experienced increasing
financial difficulties and growing losses. In an effort to remedy the situation, Sunbeam's board of
directors undertook a change in Sunbeam's management in July 1996. The management team
the board brought in was headed by Albert Dunlap, a person who had earned a reputation as a
turnaround specialist through brief terms as Chief Executive Officer of a number of publicly
traded corporations. Based on his penchant for rapidly slashing personnel and closing plants to
achieve quick turnaround results, Dunlap is widely known as "Chainsaw Al"

B.. Dunlap Arrives at Sunbeam and Initiates Restructuring.

42.  Sunbeam hired Dunlap on July 18, 1996 and installed him as its Chairman
and Chief Executive Officer. Immediately after joining Sunbeam, Dunlap hired Russell A. Kersh
as Sunbeam’s principal financial officer. Kersh had been associated with Dunlap f01.' over 15

years, and had served as a senior executive during various Dunlap turnaround engagements.
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Dunlap also brought in other hand-picked executives to make up his senior management team.
He hired Donald R. Uzzi as Vice President, Marketing and Product Development. Uzzi later
became Executive Vice President, Consumer Products Worldwide. Dunlap also hired Lee B.
Griffith as Vice President, Sales. Dunlap retained Robert J. Gluck, formerly Controller of
Sunbeam, as Sunbeam's Principal Accounting Officer.

43.  Dunlap and the senior members of his management team entered into
lucrative employment agreements that gave them a strong financial incentive to cause Sunbeam's
stock price to increase and then to sell the company quickly. All stood to make many millions of
dollars if that happened. Andersen was fully aware of those audit risks and the fact that a
disproportionate share of those executives' potential earnings was dependent on stock options or
restricted shares of stock.

44,  In addition to the personal financial incentives deriving from his
employment contract, Dunlap also had his reputation as a turnaround specialist to protect and
advance. Dunlap used his reputation as a specialist in turning around troubled companies to
;nake aggressive promises about Sunbeam's future performance and support false and misleading
announcements of record performance — results that were rendered credible because Andersen
had certified Sunbeam's financial statements.

C. Andersen Is Recruited to Help Create the Illusion of a Successful
Restructuring.

45.  To lay the foundation for the appearance of a successful tumaround in
1997, Sunbeam's new senior management team decided to take improper expenses and record
unjustified accounting writeoffs in 1996, thus lowering the benchmark for measuring their

ultimate "success” in turning Sunbeam around.
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46.  Dunlap and his team needed the help of Sunbeam's auditors in approving
the improper accounting tactics or the scheme would have had no chance of success. Andersen's
Phillip Harlow was such a willing participant. Harlow knew of Dunlap's reputation as a fast-
moving turnaround specialist who was quick to fire anyone who did not advance his agenda.
Harlow also knew that in other highly publicized tumaround engagements, Dunlap had employed
Coopers & Lybrand, one of Andersen's major competitors, as a financial consultant and
independent auditor. Consistent with past practice, one of the first things Dunlap did after
joining Sunbeam was to hire Coopers & Lybrand as a financial advisor with the lucrative
assignment of planning Sunbeam's massive restructuring, which led to the firing of nearly half of
Sunbeam's 12,000 employees. Andersen — and especially Harlow — were keenly aware that this
did not bode well for the future of Andersen's relationship with Sunbeam.

47,  Sunbeam had been'a major client of Andersen's for many years and
Sunbeam had paid Andérsen over $1 million in fees for its 1995 audit alone. Harlow had been
the Sunbeam engagement partner since 1993. When Dunlap took control of Sunbeam and hired
éoopers & Lybrand for the restructuring, Harlow became concemned that Dunlap would fire
Andersen as the company’s independent auditor and hire Coopers & Lybrand instead. Indeed,
Harlow was so concerned about the possible loss of Sunbeam as a client that he agreed to a 30%
reduction in Andersen's fee for 1996. A reduction in audit fees was simply one price Andersen
had to pay in order to keep Sunbeam as a client.

D. Andersen’s Early Assistance in the Scheme.

48.  When Harlow began work on the audit of Sunbeam's 1996 ﬁnancial—

statements, Harlow and Andersen learned the true price of keeping Sunbeam as an audit client.

In addition to reducing its audit fees, Andersen was required to accept the improper and
. 3 Sed! ——_
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misleading accounting treatments used by Sunbeam's senior management to create the illusion of
a successful turnaround. In the end, Andersen's desire to retain a valuable client overrode any
sense of duty or professionalism. To keep Sunbeam as an Andersen client, Harlow and Andersen
ignored numerous accounting improprieties Andersen knew had been employed. Even when
Harlow expressly identified certain of management's bogus accounting treatments, he ultimately
acquiesced in management's refusal to correct the improprieties, and Andersen issued
unqualified or "clean" audit opinions. Andersen did so despite the harm it knew would be
inflicted on all who relied upon Andersen's audit opinions.

1. Improper Accounting Practices In 1996.

49.  As set forth below, Andersen and Harlow permitted management to
employ numerous accounting practices in 1996 that did not comply with GAAP.

50.  One of the accounting practices permitted by Andersen and Harlow was
the creation of a massive $338 million non-GAAP reserve for restructuring charges. Although
certain types of restructuring reserves may be proper, the reserves created by management
;ncluded improper reserves and accruals, excessive write-downs and prematurely recognized
expenses that were not proper restructuring reserves under GAAP. Those intentionally inflated
reserves served two purposes. First, because the reserves were charged as an expense against
income, they allowed Sunbeam to overstate its 1996 loss, and lower the benchmark for
measuring the eventual success of Sunbeam's turnaround. Second, the inflated restructuring
reserves created a "cookie-jar” of overstated liabilities on Sunbeam's books that Dunlap could
reduce in the years after 1996, purportedly to correct the overstatements, and at the same time
increase income in the year of the corrections. Those adjustments, too, fostered the illusion of a

successful turnaround.
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51.  One of the largest components of the Sunbeam "cookie-jar” reserves
permitted by Andersen and Harlow was millions of dollars in items that benefitted future
activities, and hence were not properly part of the restructuring reserve. Those items included
costs of redesigning product packaging, costs of relocating employees and equipment, bonuses to
be paid to employees who were told that they were being laid off but were asked to stay
temporarily, advertising expenses and certain consulting fees. Note 2 to the audited 1996
financial statements falsely described the restructuring charges as follows:

In conjunction with the implementation of the restructuring and growth

plan, the Company recorded a pre-tax special charge to earnings of approximately
$337.6 million in the fourth quarter of 1996. This amount is allocated as follows
in the accompanying Consolidated Statement of Operations: $154.9 million to
Restructuring, Impairment and Other Costs as further described below; $92.3
million to Cost of Goods Sold related principally to inventory write-downs from
the reduction in SKU's and costs of inventory liquidation programs; $42.5 million
to Selling, General and Administrative expenses principally for increases in
environmental and litigation reserves (see Notes 12 and 13) and other reserve
categories; and the estimated pre-tax loss on the divestiture of the Company's
fumiture business of approximately $47.9 million. '
As Sunbeam's eventual restatement of its financial statements showed, those reserves were
materially inflated and were not recorded in accordance with GAAP.

52.  Inconnection with the audit of Sunbeam’s 1996 year-end financial
statements, Harlow discovered that certain components of Sunbeam's restructuring reserves were
not being recorded in compliance with GAAP and proposed that the company reverse several of
the accounting entries establishing those reserves. As Harlow told Kersh and Gluck, under
GAAP, entries that benefitted Sunbeam's future results were not considered to be proper
restructuring charges in 1996. But Kersh and Gluck refused to reverse those items. Instead of

standing firm, as professional ethics required, Harlow turned a blind eye to his duties as an

independent auditor and caused Andersen to acquiesce in management's refusal to reverse those
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non-GAAP reserves. Those improper reserves caused Sunbeam's 1996 audited financial
statements to be materially false and misleading.

53.  In connection with the 1996 audited financial statements, Andersen and
Harlow also permitted management to create an excessive $12 million reserve for a lawsuit
alleging that Sunbeam was liable for a portion of the cleanup costs for a hazardous waste site. In
fact, that reserve overstated Sunbeam's estimated liability by at least 100%, and provided
Sunbeam with an inflated reserve that could be drawn down to boost income figures artificially
- 1in later periods.

54.  Andersen and Harlow also permitted Sunbeam to write down its
household products inventory in 1996. In connection with the restructuring, Dunlap's
management team planned to eliminate half of Sunbeam's product lines and to liquidate
Sunbeam’s inventory of eliminated product lines at a substantial discount. Notwithstanding that
the change affected only half of Sunbeam's product lines, Andersen and Harlow permitted
management to reduce the cost basis for Sunbeam's entire inventory of household products at
i996 year end, without distinction between eliminated and continuing product lines (including
inventories that were later sold in the ordinary course of business). As a result, the balance sheet
value of Sunbeam's inventory at year-end 1996 was understated by approximately $2 million, and
Sunbeam overstated its 1996 loss by the same amount. Andersen and Harlow negligently or
fraudulently disregarded facts indicating that (a) Sunbeam had understated the carrying value of
its household products inventory, (b) the understatement had contributed to the material
misstatement of Sunbeam's financial statements at year-end 1996 and (c) the understatement
would improperly increase Sunbeam's income during 1997 when household p'roduct.s were sold

at artificially inflated margins.
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55.  Andersen and Harlow also permitted management improperly to recognize
$2.3 million in 1997 advertising expenses and related costs as a 1996 expense. Andersen and
Harlow negligently or fraudulently disregarded facts indicating that the accounting treatment
would contribute to the material overstatement of Sunbeam's 1996 year-end loss and exaggerate
Sunbeam's so-called turnaround by the same amount in 1997,

56.  Finally, Andersen and Harlow permitted Sunbeam to manipulate its 1996
liabilities for cooperative advertising. In addition to buying national advertising to create
demand for its products, Sunbeam funded a portion of its retailers' costs of running local
promotions. As required by GAAP, Sunbeam accrued its estimated liabilities for such
"cooperative advertising," and then charged its expenses in relation to its sales revenue during the
year. At year-end 1996, Sunbeam set its cooperative advertising accrual at $21.8 million, an
amount that was approximately 25% higher than the prior year'’s accrual amount, without any
basts for the increase. Harlow learned of the inflated accfual for cooperative advertising in
connection with Andersen's audit of Sunbeam's year-end 1996 financial statements and discussed
i‘t with Kersh and Gluck. Nevertheless, Andersen and Harlow negligently or fraudulently
disregarded facts concerning the lack of a proper basis for the accrual and the likelihood that the
excess accrual would be released into income in early 1997. In fact, $5.8 million of that
excessive accrual was used (without disclosure) to inflate Sunbeam's 1997 income.

2. Andersen’s 1996 Unqualified Audit Opinion.

57.  InMarch 1997, Andersen issued an unqualified audit opinion regarding
Sunbeam's 1996 financial statements and authorized the inclusion of its audit opinionin
Sunbeam's 1996 Form 10-K filed with the SEC. Andersen's opinion stated:

We conducted our audits in accordance with generally accepted
auditing standards. Those standards require that we plan and o
e
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perform the audit to obtain reasonable assurance about whether the

financial statements are free of material misstatement. An audit

includes examining, on a test basis, evidence supporting the

amounts and disclosures in the financial statements. An audit also

includes assessing the accounting principles used and significant

estimates made by management, as well as evaluating the overall

financial statement presentation. We believe that our audits

provide a reasonable basis for our opinion.

In our opinion, the financial statements . . . present fairly, in all

material respects, the financial position of Sunbeam Corporation

and subsidiaries as of December 31, 1995 and December 29, 1996,

and the results of their operations and their cash flows for each of

the three fiscal years in the period ended December 29, 1996 in

conformity with generally accepted accounting principles.

58.  Andersen's unqualified audit opinion was false in two material respects.
First, the financial statements Andersen audited did not "fairly” present Sunbeam's financial
position in conformity with GAAP, as it represented. Second, Andersen did not, as it claimed,
conduct its audit in accordance with GAAS.

59.  Inall, the 1996 financial statements audited by Andersen were matenially
false and misleading, and overstated Sunbeam's loss for 1996. Andersen and Harlow negligently
or fraudulently disregarded facts indicating that (a) Andersen's unqualified audit opinion was
incorrect, (b) Sunbeam's financial statements were materially false and misleading and not in
conformity with GAAP and (c) Andersen had failed to perform an audit in accordance with
GAAS.

E. Andersen Assists Sunbeam as a Financial Adviser in Sunbeam's Purchase of
Coleman Company.

60.  During 1997, Sunbeam's senior management continued to use improper
accounting to create the illusion that a successful turnaround was underway at Sunbeam. ]§y
maintaining that illusion, Dunlap's management team hoped to position Sunbeam for a quick

sale. However, the iliusion proved too convincing to the market, and the price of Sunbeam stock
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was driven 5o high that no willing buyer could be found. Management was aware that, absent a
sale, it would be unable to sustain the appearance of a successful turnaround. Therefore, in late
1997, Sunbeam sought to acquire other businesses, in order to consolidate their results with
Sunbeam'’s and thereby continue to obscure Sunbeam's past accounting improprieties. Once
again, Sunbeam management required Andersen's assistance in perpetuating the deception.

61.  Inearly December 1997, officers and directors of Sunbeam met with
various officers of Coleman Company regarding a potential combination with Sunbeam. After
that initial overture was rejected by Coleman-Parent, Dunlap's representative returned with
another proposal in January 1998. At that point, Coleman-Parent indicated it was willing to
discuss a potential transaction.

62. On January 28, 1998, Sunbeam announced its financial results for 1997,
reporting total revenues of $1.168 billion, and total earnings from continuing operations of $189
million (or $1.41 per share). Sunbeam's announcement coincided with Andersen's purported
completion of the field work for its audit of Sunbeam's 1997 financial statements, although its
\;s'ork continued for more than a month.

63.  On February 3, 1998, Harlow met with key officers of Sunbeam to discuss
the acquisition of Coleman Company and its financial impact on Sunbeam. By that time, Harlow
knew that Sunbeam had utilized improper accounting to achieve its 1997 results. Harlow also
knew Coleman-Parent would insist on reviewing Andersen's 1997 audit opinion before agreeing
to consummate any transaction in which the consideration included hundreds of millions of
dollars in Sunbeam stock. i

64.  On February 20, 1998, Andersen agreed to act as a Sunbeam financial

advisor and perform financial due diligence in connection with Sunbeam's acquisition of

. -
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Coleman Coxﬁpany and two other companies, First Alert, Inc. and Signature Brands USA, Inc. In
agreeing to undertake that assignment, Andersen became an active member of the team working
to assist Sunbeam in acquiring Cole-man Company.

65.  During the latter weeks of February 1998, representatives of Sunbeam and
Coleman-Parent met to negotiate the details of a potential acquisition of Coleman Company and
to prepare a proposed structure for that transaction.

66. Between February 23 and 25, 1998, representatives of Andersen, including
Harlow, conducted due diligence concerning Coleman Company and the other target companies
on behalf of Sunbeam. During that period, Andersen representatives participated in various
meetings with officers and consultants of Coleman Company. At no point, however, did
Andersen's representatives suggest that Sunbeam's financial statements were materially false and
misleading. Meanwhile, Sunbeam worked on negotiating the terms of its acquisition of Coleman
Company.

67.  On February 27, 1998, Harlow met with Sunbeam executives in New York
to discuss Andersen's due diligence. That aftemoon, Sunbeam and Coleman-Parent reached an
agreement for the sale of Coleman Company.

68.  As part of the Coleman Company acquisition agreement, Sunbeam
represented and warranted that all of its filings with the SEC, which included the 1996 financial
statements audited by Andersen, were accurate and not misleading, and that they would continue
to be accurate and not misleading as of the transaction's closing date, which was expected to be

several weeks later. Sunbeam also represented that its audited financial statements were _

prepared in accordance with GAAP, and that at the time of the closing of the transaction, its
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representation would continue to be true and correct. Andersen was fully aware of those
representations and warranties when the merger agreement was executed on February 27, 1998.

69.  Asaresult of Andersen's involvement in the Coleman Company
acquisition transaction, it knew that Coleman-Parent would rely on Sunbeam'’s audited financial
statements (1) in deciding to close the transaction, and (2) in accepting 14.1 million shares of
Sunbeam stock and other consideration in return for its stake in Coleman Company. Moreover,
as an independent certified public accountant, Andersen had a duty to disclose to
Coleman-Parent that Sunbeam's audited financial statements in fact were neither accurate nor
reliable. Notwithstanding that Andersen had met with representatives of Coleman-Parent and its.
auditors during its due diligence review, Andersen remained mute regarding the true financial
condition of Sunbeam and the improprieties buried in Sunbeam's andited financial statements.

F. Andersen Issues its 1997 Audit Report.

70.  Inthe first week of March 1998, shortly after the agreement for Sunbeam's
purchase of Coleman Company was signed, but before the transaction closed, Andersen updated
;ts audit work to reflect Sunbeam’s acquisitions. That work was done by the same individuals
who also were working as consultants on the Sunbeam acquisitions. The three acquisitions were
specifically described in Note 14 to the audited financial statements. The description included
the fact that Sunbeam was paying for the Coleman Company shares with Sunbeam common
stock as well as cash and assumption of debt. Andersen then rendered an unqualified audit

opinion for Sunbsam's 1997 financial statements. With Andersen's express consent, management

included that opinion in Sunbeam's 1997 Form 10-K filed with the SEC.

23-

16div-000214



1. Andersen's 1997 Unqualified Audit Report.

71.  Inits opinion concemning Sunbeam's 1997 financial statements, Andersen
stated:

We conducted our audits in accordance with generally accepted

auditing standards. Those standards require that we plan and

perform the audit to obtain reasonable assurance about whether the

financial statements are free of material misstatement. An audit

includes examining, on a test basis, evidence supporting the

amounts and disclosures in the financial statements. An audit also

includes assessing the accounting principles used and significant

estimates made by management, as well as evaluating the overall

financial statement presentation. We believe that our audits

provide a reasonable basis for our opinion.

In our opinion, the financial statements . . . present fairly, in all

material respects, the financial position of Sunbeam Corporation

and subsidiaries as of December 29, 1996 and December 28, 1997,

and the results of its operations and its cash flows for each of the

three fiscal years in the period ended December 28, 1997 in

conformity with generally accepted accounting principles.

72.  Andersen’s 1997 audit opinion was false in two material respects. First,
the financial statements Andersen audited did not "fairly” present Sunbeam's financial position in
conformity with GAAP, as it represented. Second, Andersen did not, as it claimed, conduct its
audit in accordance with GAAS.

73.  Inall, the 1997 financial statements audited by Andersen were materially
false and misleading in that they overstated Sunbeam’s operating income for the year by 50%.
Andersen and Harlow negligently or fraudulently disregarded facts indicating that (a) Andersen's
unqualified audit opinion was incorrect, (b) Sunbeam's financial statements wcre materially false

and misleading and not in conformity with GAAP and (c) Andersen had failed to perform an

audit in accordance with GAAS.
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2. Improper Accounting Practices In 1997,

74.  Harlow was well aware of the potential for fraud and irregularities in
Sunbeam's 1997 books, including the risk that Sunbeam management would attempt to claim
profits and revenue on transactions before the eamings process was completed. Harlow
specifically advised Andersen's foreign offices (including Andersen-Canada, Andersen-Hong
Kong, Andersen-Mexico, Andersen-Venezuela and Andersen-UK), for example, that Dunlap had
made promises to the public regarding earnings-per-share to be attained in 1997, and that
management had a vested interest in achieving the promised earnings levels because
management's primary form of compensation was based on the company's stock price. Harlow
also noted the presence of the possibility of a third party purchase of the company's stock or
assets.

75.  Despite having specifically noted key reasons to employ heightened
scrutiny in the 1997 audit, Harlow and Andersen permitted Sunbeam to engage in improper
"earnings management” practices designed to achieve exactly the result Harlow had warned the
;“ndersen audit team to watch for.

76.  One of the most flagrant accounting abuses Andersen and Harlow

. permitted in 1997 was to allow Sunbeam to record a profit on a sham sale of its warranty and
spare parts business to its spare parts provider, EPI Printers, Inc. Prior to 1997, EPI satisfied
spare parts and warranty requests of Sunbeam customers on a fee basis. To raise additional
revenue at year end 1997, however, Sunbeam entered into a sham sale of the warranty and spare
parts inventories already in EPT's warehouse. As a result of the transaction, management _

fraudulently recognized millions of dollars of phony sales and profits in 1997.
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77.  The problem with the EPI transaction was that the transaction was not a
sale at all, for at least three reasons. First, there was never a final agreement between Sunbeam
and EP1. The closest the parties ever came to a meeting of the minds was the execution of 2 mere
"agreement to agree." Second, by its terms, the proposed sale was to terminate on January 23,
1998, with no payment obligation on the part of EPI, absent a subsequent agreement between
Sunbeam and EPI on the value of the inventory. In other words, the sale could be completely
unwound just after year-end without EPI ever having paid a cent. Third, Sunbeam had agreed as
part of the proposed sale to pay certain fees to EPI and to guarantee a 5% profit to EPI on the
eventual resale of the inventory. In essence, even after the proposed sale, EPI remained a
contractor compensated by Sunbeam on a fee basis for its services. In sum, the relationship
between EPI and Sunbeam was not fundamentally altered by the purported "sale.”

78.  Harlow became aware of the true nature of the EPI transaction and raised
it with management as part of Andersen’s 1997 year-end audit. Harlow proposed that Sunbeam
reverse the accounting entries reflecting the revenue recognition for that transaction, having
c‘oncluded that the profit guarantee and the indeterminate value of the contract rendered revenue
recognition inconsistent with GAAP. Simply stated, there was no revenue to recognize because
the transaction was illusory. Kersh and Gluck refused to reverse the transaction. Instead of
refusing to lend Andersen's name to management's fraudulent revenue recognition, Harlow again
acquiesced in management's actions. As a result, Sunbeam's 1997 audited financial statements
reflect almost $10 million of phony profit on the sham EPI transaction.

79.  The EPI transaction raised a clear red flag that should have — and must
have — alerted Andersen to the need for greater scrutiny regarding all of Sunbeam's revenue

recognition decisions. At a minimum, Andersen should have been on guard as to all items
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Harlow previously identified as proposed audit adjustments (but which Harlow eventually
acquiesced in), and any previously recognized improper items that were ultimately dismissed as
"immaterial.”

80.  Another 1997 revenue inflation scheme permitted by Andersen and
Harlow was Sunbeam's use of improper "bill-and-hold" transactions. A bill-and-hold transaction
is a transaction in which the seller bills a customer for a purchase while holding the merchandise
for later delivery. During 1997, Dunlap's management team offered financial incentives to
various customers to make purchases earlier than they would otherwise have done so.
Management then proposed that Sunbeam hold the merchandise until the normal time for
delivery.

81.  Under certain limited circumstances, bill-and-hold transactions may be
permitted for revenue recognition purposes. However, bill-and-hold transactions must meet
specific stringent accounting criteria satisfying GAAP. The relevant criteria include, among
others: a requirement that the buyer, not the seller, requested a sale on a bill-and-hold basis; that
the buyer had a substantial business purpose for ordering the goods on a bill-and-hold basis; and
that risks and rewards of ownership passed to the buyer at the time of the bill-and-hold sale. -

82.  Bill-and-hold transactions improperly added in excess of $29 million to
Sunbeam'’s 1997 sales and $4.5 million to income. In the course of the audit of Sunbeam's 1997
financial statements, Andersen and Harlow discovered that the purported bill-and-hold customers
had not requested the bill-and-hold treatment, and that in numerous cases involving rights of
return "the risks of ownership and legal title"” were not actually "passed to the customer." _
Nevertheless, Andersen negligently or fraudulently disregarded facts indicating that bill-and-hold

transactions did not satisfy the required revenue recognition criteria. Ultimately, Andersen
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acquiesced in Sunbeam's decisions to recognize revenue for all of those non-GAAP sales in
1997, and to misdescribe the company’s bill-and-hold practices in the financial statements as
customer-driven legitimate sales.

83.  Another income inflation tactic Sunbeam management used in 1997 was
to decrease the inflated 1996 reserves to create the illusion of 1997 income. By decreasing the
reserves in 1997, management increased Sunbeam's 1997 income by almost $5 million. In
connection with Andersen's year-end audit of Sunbeam’s financial statements, Harlow discovered
that tactic and concluded that it was improper. Harlow proposed reversing management's misuse
of the reserves, but management refused to do so. Rather than insisting that the adjustments be
made, Andersen gave Sunbeam a pass, and permitted the entries. In doing so, Andersen and
Harlow negligently or fraudulently disregarded facts indicating that the improper accounting
materially distorted Sunbeam's reported results of operations for 1997.

84.  Another of Sunbeam's 1997 accounting gimmicks was to record income
from non-recurring events as ordinary income. In connection with Andersen’s work on the 1997
;mdit, Harlow leamned that management had arranged for the sale of deeply discounted and
obsolete inventory during 1997, creating $19 million in non-recurring revenue. Although the
recognition of that revenue was permitted under GAAP, Sunbeam was required to disclose in its
financial statements that the income from the sale was a non-recurring event. Sunbeam failed to
do so. Notwithstanding that material omission, Andersen certified Sunbeam's 1997 financial
statements.

85.  Inaddition, during Andersen’s 1997 audit, Harlow proposed adjustments
to reverse $2.9 million related to a Sunbeam inventory overvaluation and $563,000 in additional

items. Management again refused to make appropriate adjustments, and Andersen and Harlow
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acquiesced in the refusal to reverse those errors. In doing so, Andersen and Harlow negligently
or fraudulently disregarded facts indicating that those items contributed to the misstatement of
Sunbeam's 1997 reported results of operations.

86.  International sales represented a significant proportion of Sunbeam'’s
overall income from sales. However, part of Sunbeam's reported income from international sales
was artificially inflated. Several of Sunbeam’s foreign subsidiaries engaged in guaranteed sales
that could not have been booked under applicable accounting principles because they included an
unlimited right to return unsold merchandise and because the amount of future returns on such
sales could not reasonably be estimated.

87.  Sunbeam's Hong Kong subsidiary recorded sales revenue of $8.6 million
from various guaranteed sales made during the fourth quarter of 1997. However, that revenue
should not have been recognized because sales were made with an unlimited right of return and
because the amount of future returns could not reasonably be estimated. Indeed, in 1998 much of
t_he product "sold” in 1997 was returned. Nevertheless, Andersen allowed those sales to be
booked in 1997.

88.  Sunbeam's Canadian subsidiary similarly engaged in guaranteed sales with
an unlimited right of retun. The revenue from those sales revenue could not have been
recognized because the amount of future returns could not reasonably be estimated.
Nevertheless, Andersen permitted those sales to be booked.

89.  Sunbeam's Mexican subsidiary engaged in $900,000 in bill-and-hold
transactions that should not have been recognized as income until 1998. However, Andersen
permitted the full amount of such sales to be booked in 1997. Harlow and Andersen identified a

total of $2.9 million in adjustments relating to inventory overvaluation that were proposed to
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Sunbeam. Management refused to make those adjustments; Andersen and Harlow nevertheless
issued clean audit opinions. In addition, the financial statements for Sunbeam's Mexico
operations failed to include an expense for the profit sharing obligations of that business, an
adjustment that reduced the earnings of that business by more than $3 million when Sunbeam
later restated its 1997 results.

90.  Sunbeam's Venezuela subsidiary also improperly valued inventory. Its
books reflected purchased raw materials that were held at various suppliers. Andersen failed to
confirm that the booked amounts represented materials actually in the possession of suppliers. If
Andersen had done so, Andersen would have discovered that the materials did not exist.
Nevertheless, Andersen permitted the full amount to be included on Sunbeam's financial
statements.

91. In the end, Andersen's 1997 audit opinion certified financial statements
that reported Sunbeam's income.to be $186 million, much of which was improper under GAAP.
The overstatements included in all over $90 million of improper net income including, without
li-mitation, approximately $10 million from the sham sale to EPI, approximately $4.5 million
from non-GAAP bill-and-hold sales, approximately $35 million in income derived from the use

.of non-GAARP reserves and accruals taken at year-end 1996 and approximately $6 million from
improper revenue recognition.

92.  As Andersen and Harlow knew, Coleman-Parent relied on Sunbeam'’s
report of $186 million in income in deciding to close the sale of its interest in Coleman
Company. If Andersen had not issued a materially false and misleading audit report, and instead
had complied with GAAP and GAAS, Sunbeam's 1997 operating income would have been

approximately half of what Andersen certified in the financial statements.

-
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G. Coleman-Parent Relies on Andersen's Unqualified Audit Opinions and
Closes the Sale to Sunbeam,

93.  The merger agreement signed by Coleman-Parent on February 27, 1998
provided that a condition precedent to Coleman-Parent's obligation to close the transaction was
the absence of any event, change, or development that would have a material adverse effect on
the business, results of operation, or financial condition of Sunbeam. The closing also was
conditioned on the absence of any material misrepresentation or omissions in Sunbeam's SEC
filings, including Andersen's 1996 and 1997 audit reports in the Form 10-Ks. If Andersen had
not been negligent or fraudulent in performing its audits, and had issued qualified or adverse
reports exposing the falsity of Sur‘xbeam's financial statements, Coleman-Parent would have been
put on notice of an adverse material change affecting Sunbeam before closing, and of a material
misstatement in Sunbeam's SEC filings. Coleman-Parent's obligation to close the transaction
with Sunbeam would have been discharged by the failure of a condition precedent, and
Coleﬁm—Pment never would have suffered losses in excess of $600 million. Coleman-Parent
directly relied on Andersen's 1996 and 1997 audit reports when it decided to close the transaction
with Sunbeam and to accept 14.1 million shares of Sunbeam stock as consideration for selling its
interest in Coleman Company.

94.  Andersen was fully aware of the terms and conditions of the Coleman
Company transaction and of Coleman-Parent's anticipated and actual reliance upon Andersen's
unqualified 1996 and 1997 audit opinions.

95.  On March 30, 1998, unaware of the falsity of Sunbeam's financial
statements and Andersen's audit reports, Coleman-Parent closed the transaction with Sunbéam
and accepted 14.1 million shares of what turned out to be essentially worthless Sunbeam

common stock for the sale of its interest in Coleman Company. s s ' C e
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H. Andersen's Improper Accounting and Misrepresentations Are Revealed,
Causing the Market Value of Sunbeam's Stock to Plummet.

96.  Almost immediately after the consummation of Coleman-Parent's sale of
Coleman Company to Sunbeam, Sunbeam's facade of financial health began to crumble.

97.  Inan April 3, 1998 conference call with securities analysts, Sunbeam
revealed that sales for the first quarter of 1998 were 5% below reported sales for the same period
of the prior year. Only two weeks earlier, on March 19, 1998, Sunbeam had issued a press
release in which it announced that sales for the first quarter of 1998 were "expected to exceed”
sales for the same period of the prior year.

98.  OnJune 6, 1998, an article was published in Barron's that raised serious
questions regarding Sunbeam's apparent success under Dunlap, and suggested it was the result of
"accounting gimmickry.” On June 15, 1998, Sunbeam's Board announced that it had removed
Dunlap as Chairman and CEO.

99.  OnJune 25, 1998, Andersen withheld its consent for use of its 1997 audit
opinion in a registration statement that was to have been filed with the SEC.

100.  On June 30, 1998, Sunbeam announced that the Audit Committee of its
Board of Directors would conduct an inquiry into the accuracy of its 1997 financial statements.
The Audit Committee subsequently retained Deloitte & Touche LLP to assist in the review, in
addition to Andersen. Sunbeam stated that "pending the completion of its review, its 1997
financial statements and the report of Arthur Andersen LLP should not be relied upon.”
Sunbeam added that the review "could result in a restatement of the 1997 financial statements

and the first quarter 1998 Form 10-Q."
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101, On August 6, 1998, Sunbeam announced that its Audit Committee had

determined that Sunbeam would be required to restate its audited financial statements for 1997
and possibly for 1996, as well as its unaudited financial statements for the first quarter of 1998.

102. On November 12, 1998, Sunbeam released its restated 1996 and 1997
financial results, again audited by Andersen. The restated 1996 financial statements reported
operating losses for 1996 that were approximately $40 million less than originally reported,
losses from continuing operations that were approximately $26 million less than previously
reported and net losses that were approximately $20 million less than previously reported.

103.  The restated 1997 financial statements reported operating earnings for
1997 that were approximately $95 million less than originally reported, earnings from continuing
operations that were approximately $70 million less than previously reported and net eamings
that were approximately $70 million less than previously reported. The new operating income
figure for 1997 was approximately 50% less than the amount Andersen previously certified.

104. In the wake of Dunlap's firing, Sunbeam's board of directors asked
members of Coleman-Parent's management to assume key positions within Sunbeam in order to
carry out damage control and attempt to salvage the value remaining in the company. New
management was unable to overcome the devastating effects of the manipulation and distortion
of Sunbeam's business.

105. On February 5, 2001, Sunbeam filed a voluntary petition for Chapter 11.

106.  As aresult of having been fraudulently induced into exchanging its

ownership of Coleman Company for over 14 million shares of Sunbeam stock, Coleman-Parent

has suffered direct damages in excess of $600,000,000.
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YIOLATIONS OF GAAP AND GAAS IN
ANDERSEN'S 1996 AND 1997 AUDITS

107. The objectives of financial reporting are to provide information that is
useful in investment and credit decisions, information that is useful in assessing cash flow
prospects and information about enterprise resources, claims to those resources and changes in
them. (See "Objectives of Financial Reporting by Business Enterprises,” Statement of Financial
Accounting Concepts No. 1 (Financial Accounting Standards Board, November 1978).) In order
to minimize misinterpretation of financial statements, the accounting profession has developed
sets of standards regarding financial reporting and auditing practice that are generally accepted
and universally practiced. Those standards are known as GAAP and GAAS. The development
of common standards for auditing and financial reporting has provided businesspeople and
investors with a valuable frame of reference in evaluating the financial condition of enterprises.

108.  Auditors know they must adhere to GAAP and GAAS, or the standards
wo.uld cease to have any meaning. Consistent with the objectives of the profession in developing
those standards, the public has come to understand the importance of GAAP and GAAS in
enhancing the reliability of audited financial statements. As a result, when an auditing firm
represents that it has conducted an audit of a company in accordance with GAAS, and opines that
such company’s financial staternents present the company's financial condition fairly in
conformity with GAAP, readers of those financial statements have the right to rely on the
integrity of those financial statements.

109. In auditing Sunbeam in 1996 and 1997, and in issuing unqualified
opinions regarding Sunbeam's 1996 and 1997 financial statements, Andersen and Harlow did not
adhere to the standards of the profession. Although Andersen's audit opinions stated that the firm

had conducted its audits of Sunbeam in accordance with GAAS, and based on those audits had _. .

-34-

16div-000225



concluded that Sunbeam's financial statements presented the company’s financial condition fairly
in conformity with GAAP, that simply was not true.

A. Sunbeam's Augdited 1996 and 1997 Financial Statements Were Not In
Conformity With GAAP.

110.  As alleged below, Sunbeam's audited 1996 and 1997 financial statements
failed to conform to GAAP in numerous respects.

111. Sunbeam's 1996 and 1997 financial statements, certified by Andersen,
failed to conform to GAAP because those financial statements did not comply with the
accounting principle of reliability. That principle requires that the quality of reported
information assures that the information is reasonably free from error or bias and faithfully
represents what it purports to represent. FASB Statement of Financial Accounting Concepts
No. 2, §§ 58-71; APB Statement No. 4, §§ 109, 138, 189.

112. The financial statements also failed to comply with the accounting
principle of completeness, which requires that financial information be complefe and that it
validly represent the underlying event and conditions. FASB Statement of Financial Accounting
Concepts No. 2, §§ 79, 80; APB Statement No. 4, § 94.

113. The financial statements also failed to comply with the accounting

- principle of conservatism, which requires that a conservative approach be taken in the accounting
for transactions and the early fecognition of unfavorable events. FASB Statement of Financial
Accounting Concepts No. 2, §§ 91-97; APB Statements No. 9, §§ 35, 71.

114.  The financial statements also failed to comply with the accounting
principle of neutrality, which requires that there should be an absence in reported information of
bias intended to attain a predetermined result. FASB Statement of Financial Accounting
Concepts No. 2, §98. ' } e
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- 115.  The financial statements also failed to comply with the accounting
principle of relevance, which requires that reported information should have the capacity to make
a difference in a decision by helping users to form predictions about the outcomes of past,
present and future events. FASB Statement of Financial Accounting Concepts No. 2, §§ 47, 48.

B. Andersen's 1996 and 1997 Audits Were Not Conducted In Accordance With
GAAS.

116.  As alleged below, Andersen failed in numerous respects to conduct its
audits in accordance with GAAS.

117.  Andersen and Harlow violated GAAS because they negligently or
fraudulently failed to perform the audits with an attitude of professiona] skepticism as required
by Statement on Auditing Standards ("SAS") No. 53, which states: "An audit of financial
statements in accordance with generally accepted accounting standards should be planned and
performed with an attitude of professional skepticism." AU § 316.16. Thus:

a, Andersen and Harlow negligently or fraudulently failed to reach a
conclusion that there existed a significant risk of intentional distortion of financial
statements by Sunbeam management. Andersen and Harlow should have reached that
conclusion because Sunbeam's management was dominated by a single person, Dunlap;
because Dunlap's attitude toward financial reporting was unduly aggressive; because
Dunlap placed undue emphasis on meeting eamnings projections; because of the extremely
rapid change in Sunbeam's performance; and/or because Dunlap's pian to quickly "turn
around” and sell Sunbeam incentivized him to distort financial statéments. See AU
§§ 316.10 and 316.12. )

b. Andersen and Harlow also were negligent or fraudulent in failing

to recognize that the accounting policies employed by Sunbeam were not acceptable m_;____,“
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the cifcumstances. Thus, "when the auditor has reached a conclusion that there is a
significant risk of intentional distortion of financial statements, the auditor should
recognize that management's selection and application of significant accounting policies,
particularly those related to revenue recognition, asset valuation, and capitalization versus
expensing, may be misused. Increased risk of intentional distortion of the financial
statements should cause greater concem about whether accounting principles that are
otherwise generally accepted are being used in inappropriate circumstances to create a
distortion of earnings.” AU § 316.19.

c. Andersen and Harlow also acted negligently or fraudulently by
failing to obtain sufficient competent evidential matter through inspection, observation,
inquiries and confirmations to afford a reasonable basis for its opinions regarding
Sunbeam's financial statements. That failure violated the third standard of field work
adopted by the American Institute of Certified Public Accountants ("AICPA") (AU
§ 150.02). Furthermore, "[wlhen evaluation at the financial statement level indicates
significant risk, the auditor requires more or different evidence to support material
transactions than would be the case in the absence of such risk. For example, the auditor
may perform additional procedures to determine that sales are properly recorded, giving
consideration to the possibility that the buyer has a right to return the product.
Transactions that are both large and unusual, particularly at year-end, should be selected
for testing." AU § 316.20.

118. Andersen and Harlow negligently or fraudulently failed to exercise due
professional care in the performance of the 1996 and 1997 audits, in violation of the AICPA's

third general auditing_ standard (AU § 150.02).
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119. Andersen and Harlow negligently or fraudulently failed to plan the work
adequately to uncover the errors and irregularities in Sunbeam's accounting information, in
violation of the AICPA's first standard of field work (AU § 150.02).

120. Andersen and Harlow negligently or fraudulently failed to obtain a
sufficient understanding of Sunbeam'’s internal control structure to plan the audits and to
determine the nature, timing and extent of tests to be performed, in violation of the AICPA's
second standard of field work (AU § 150.02). Specifically, Andersen and Harlow fraudulently
failed to assess properly the risk of management override of controls in light of Dunlap's plan to
quickly "turn around” and sell Sunbeam.

121.  Andersen and Harlow negligently or fraudulently relied on management
representations rather than applying the auditing procedures necessary to afford a reasonable
basis for an opinion on Sunbeam's financial statements, in violation of SAS No. 19 (AU

§ 333.02).

122. Andersen and Harlow were negligent or fraudulent in not recognizing that
;nisstatements resulting from misapplication of GAAP, departures from fact and omissions of
necessary information, in aggregate, caused Sunbeam's financial statements to be materially
misstated, in violation of SAS No. 47 (AU § 312.04).

123.  As alleged above, on numerous occasions Andersen and Harlow
concluded that certain misstatements caused Sunbeam's financial statements to be materially
misstated. Although they requested that Sunbeam management eliminate the misstatements,

management refused. Andersen acted negligently or fraudulently in not issuing a qualified or

adverse opinion in such instances, in violation of SAS No. 47 (AU § 312.31).

aa! —
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124.  Andersen and Harlow were negligent or fraudulent in concluding that the
accounting principles applied by Sunbeam were appropriate in the circumstances and that
Sunbeam's financial statements were informative of matters that could affect their use,
understanding and interpretation, in violation of SAS No. 69 (AU § 411.04(b) and (c)).

125.  Andersen and Harlow were negligent or fraudulent in failing to report that
a change in the application of accounting principles in Sunbeam's 1997 financial statements had
materially affected their comparability with the financial statements for prior periods, especiaily
1996, due to a different treatment of sales and reserves in those periods, in violation of SAS Nos.
1 and 43 (AU § 420.02).

126.  Andersen's and Harlow's failure to conduct the audits in accordance with
GAAS, and Andersen’s certification of financial statements that were not in conformity with
GAAP, as shown above, caused Coleman-Parent to suffer damages in excess of $600,000,000.

127. Andersen-Worldwide, Anderseﬁ-US, Andersen-Canada, Andersen-Hong
Kong, Andersen-Mexico, Andersen-Venezuela and Andersen-UK are jointly and severaily liable
t;> plaintiff because they participated in the course of conduct that constitutes the wrongful acts
alleged herein, acted in concert to injure plaintiff, constituted alter egos of one another,
constituted agents of one another, aided and abetted the conduct complained of herein, and/or
conspired with each other to injure plaintiff.

COUNT1
Fraudulent Misrepresentation

128. Coleman-Parent repeats and realleges each and every allegation above as if

set forth fully herein. i
129. At the time Andersen issued its unqualified audit opinions for Sunbeam's

1996 and 1997 financial statements, Andersen and Harlow possessed knowledge superiorto -
R N ! -

-39.

16div-000230



Coleman-Pafent concerning Sunbeam’s financial position, the accounting principles Sunbeam
used, the results of Sunbeam's operations and cash flows and whether Sunbeam’s financial
condition was presented in conformity with GAAP.

130. As described in detail above, Andersen and Harlow made representations
of fact that were false in the unqualified audit opinions it issued for Sunbeam’s 1996 and 1997
financial statements, including, among other things, (a) that Andersen's audits of Sunbeam were
conducted in accordance with GAAS; (b) that Sunbeam's financial statements fairly presented the
financial position of Sunbeam during the relevant periods; (c) that Sunbeam's financial
statements fairly presented the resuits of Sunbeam's operations and cash flows during the relevant
periods; and (d) that Sunbeam's financial statements were in conformity with GAAP.

131.  As described in detail above, Andersen and Harlow knew that those
representations were false at the time they were made and/or made those representations with
recklessness as to their truth.

132.  Andersen consented to the publication of its audit reports to the public and
business world by consenting to their inclusion in Sunbeam's SEC filings. Given that
publication, Andersen and Harlow intended that the public — including Coleman-Parent —~ would
rely on Andersen's representations. Moreover, Andersen and Harlow specifically knew the terms
of the agreement for Coleman-Parent’s sale of Coleman Company to Sunbeam and consented to
the publication of Andersen's audit report in Sunbeam's March 6, 1998 Form 10-K filing with the
intent that Coleman-Parent rely upon Andersen's representations.

133. In agreeing to sell its interest in Coleman Company for approximately 14.1

million shares of Sunbeam stock plus cash and other consideration, Coleman-Parent reasonably
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and justifiably relied upon Andersen's representations and omissions as to Andersen's 1996 and
1997 audits.

134.  But for Andersen's misrepresentations, Coleman-Parent would not have
agreed to sell its business to Sunbeam in return for artificially-inflated Sunbeam stock, among
other consideration. As a result of Andersen's and Harlow's misconduct, Coleman-Parent has
been damaged in excess of $600,000,000.

COUNT 11
Fraudulent Inducement To Contract
(Conspiracy and Concerted Action)

135. Coleman-Parent repeats and realleges each and every allegation above as if
set forth fully herein.

136. As described in detail above, Sunbeam’s 1996 and 1997 financial
statements contained false statements of material fact. Those material misrepresentations
included, among other things, (a) overstating Sunbeam's 1996 operating losses by approximately -
$40 million; (b) overstating Sunbeam's 1996 losses from continuing operations by approximately
$26 million; (c) overstating Sunbeam's 1996 net losses by approximately $20 million;

(d) overstating Sunbeam's 1997 operating earnings by approximately $95 million; (€) overstating
Sunbeam's 1997 eamnings from continuing operations by over $70 million; (f) overstating
Sunbeam’s 1997 net earnings by approximately $70 million; and (g) overstating Sunbeam's 1997
operating income figure by approximately 50%.

137.  As described in detail above, Andersen and Harlow made representations
of fact that were false in the unqualified audit opinions it issued for Sunbeam's 1996 and 1997
financial statements, including, among other things, (a) that Andersen's audits of Sunbeam were

conducted in accordance with GAAS; (b) that Sunbeam's financial statements fairly presented the
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financial position of Sunbeam during the relevant periods; (c) that Sunbeam's financial
statements fairly presented the results of Sunbeam's operations and cash flows during the relevant
periods; and (d) that Sunbeam's ﬁnz;ncia] statements were in conformity with GAAP.

138.  Asdescribed in detail above, Sunbeam, Andersen and Harlow knew that
those representations were false when made and/or made those representations with reckless
disregard as to their truth.

139. In order to induce Coleman-Parent further into entering into and fulfilling
a contract to sell its interest in Coleman Company to Sunbeam in exchange for approximately
14.1 million shares of Sunbeam stock, Sunbeam represented that its SEC filings dating back to
January 1, 1997 were accurate and not misleading as of February 27, 1998 and would be accurate
and not misleading on March 30, 1998. Sunbeam's management, Andersen and Harlow knew
and/or recklessly disregarded that those representations were false when made because
Sunbeam's SEC filings contained Sunbeam's false and misleading 1996 and 1997 financial
statements and Andersen's false and misleading audit reports.

- 140. Inreasonable and justifiable reliance on Sunbeam's representations that its
SEC filings — including its financial statements and Andersen's audit reports — were accurate with
respect to Sunbeam's financial position and operating results, Coleman-Parent agreed to accept
14.1 million shares of Sunbeam stock and other consideration in exchange for its controlling
stake in Coleman Company.

141.  As a proximate result of its reliance on those misrepresentations,
Coleman-Parent gave up its stake in Coleman Company in exchange for shares of Sunbeam
which, once the truth of Sunbeam's financial situation was revealed, became worthless. Those

misrepresentations proximately caused injury to Coleman-Parent in excess of $600,000,000.
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142.  Andersen and Harlow were part of a team with Dunlap, Kersh and the
other senior Sunbeam executives that acted in concert and wrongfully conspired to create the -
appearance that Sunbeam was performing at a high level to artificially inflate the stock price of
Sunbeam and make it attractive for a sale to another company. Andersen and Harlow explicitly
or implicitly by acquiescence agreed to become part of that conspiracy and committed overt acts
in furtherance of its fraudulent scheme in order to retain Sunbeam as a client and earn significant
fees.

143. In furtherance of that conspiracy, Dunlap and the other Sunbeam
executives decided to acquire Coleman Company in order to further increase Sunbeam's stock
price and maintain the illusion of its good performance. In pursuance of that scheme, Andersen
and Harlow committed the overt acts of issuing Andersen's false and misleading March 1998
unqualified audit opinion with respect to Sunbeam's 1997 financial statements and of consenting
to its publication to the SEC as part of Sunbeam's Form 10-K filing on March 6, 1998. -Andersen
and Harlow knew that Andersen's audit opinion would be used by Sunbeam to induce
Coleman-Parent into selling its controlling stake in Coleman Company in exchange for shares of
artificially-inflated Sunbeam stock. Andersen's audit report also furthered that conspiracy by
actively supporting the illusion of Sunbeam's performance that had been created in the market,
which helped support the company’s artificially-inflated $tock price. In doing so, Andersen and
Harlow commuitted the tortious act of fraudulent inducement in concert with Dunlap and the other
Sunbeam executives pursuant to a common design.

144.  As described above, Coleman-Parent was damaged as a result of those

concerted acts performed as part of that conspiracy.
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COUNT 111
Negligent Misrepresentation

145. Coleman-Parent repeats and realleges each and every allegation above as if
set forth fully herein.

146. Andersen provided the information in its audit reports regarding
Sunbeam's 1996 and 1997 financial statements in the course of its business as an accounting firm
in the employ of Sunbeam.

147. Inissuing its audit report regarding Sunbeam'’s 1997 and 1996 financial
statements and in consenting to that report's inclusion in Sunbeam's March 6, 1998 Form 10-K
filing with the SEC, Andersen and Harlow were aware that such information was being provided,
in part, for the specific guidance and reliance of Coleman-Parent, which was agreeing to sell
Coleman Company to Sunbeam for approximately 14.1 million shares of Sunbeam stock plus
cash. In particular, Sunbeam warranted and represented to Coleman-Parent that its SEC filings,
a‘nd. audited financial statements including Andemen’s report, were accurate — a fact that
Andersen and Harlow were aware of when Andersen issued its report and consented to its
publication. Andersen and Harlow expected that Coleman-Parent would rely on Andersen's 1997
audit report. Andersen and Harlow also were aware and expected that Coleman-Parent
specifically was relying on Andersen's previously issued 1996 audit report, which Andersen did
not retract until long after the Coleman Company transaction closed.

148.  As described in detail above, Andersen's unqualified audit opinions for
Sunbeam's 1996 and 1997 financial statements contained material falsehoods, including, among
other things, (a) that its audits of Sunbeam were conducted in accordance with GAAS; (b) that
Sunbeam's financial statements fairly presented the financial position of Sunbeam during the

relevant periods; (c) that Sunbeam's financial statements fairly pro.asemrt'ei]‘a the results of Sunbeam'’s
. - 23l 1
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operations and cash flows during the relevant periods; and (d) that Sunbeam's financial
statements were in conformity with GAAP.

149.  As described in more detail above, Andersen and Harlow failed to exercise
reasonable care or competence in obtaining or communicating the information contained in their
audit reports regarding Sunbeam's 1996 and 1997 financial statements.

150. Coleman-Parent reasonably and justifiably relied upon the information
contained in Andersen's audit reports, including their material falsehoods regarding Sunbeam's
financial condition and operating results and regarding the conformance of Sunbeam's financial
statements to GAAP. In reliance on those material falsehoods, Coleman-Parent agreed to sell its
interest in Coleman Company for approximately 14.1 million shares of Sunbeam stock, cash and

other consideration.
151.  As aresult of Andersen's and Harlow's misconduct, Coleman-Parent has

been injured in an amount in excess of $600,000,000.

WHEREFORE, plaintiff Coleman (Parent) Holdings, Inc. demands judgment
against Andersen-Worldwide, Andersen-US, Andersen-Canada, Andersen-Hong Kong,
. Andersen-Mexico, Andersen-Venezuela, Andersen-UK and Phillip E. Harlow, jointly and
severally, as follows:

A Compensatory damages in an amount in excess of $600,000,000;

B. An award of costs and expenses incurred in this action, including
reasonable attorneys' and experts' fees; and )

C. Any further relief as the Court may deem just and proper in light of all the

circumstances of the case.
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D. Coleman-Parent expressly reserves the right to seek leave to amend its

complaint pursuant to Fla. Stat. § 768.72 to assert claims for punitive damages in excess of $1.2

billion as allowed by law.,

JURY DEMAND

Plaintiff demands a trial by jury.

Dated: March 1,52002

John Scarola

SEARCY DENNEY SCAROLA
BARNHART & SHIPLEY P.A.

2139 Palm Beach Lakes Blvd.

West Palm Beach, FL 33409

(561).686-6300

Jerold S. Solovy

Ronald L. Marmer

Robert T. Markowski
Matthew M. Neumeier
Avidan J. Stern

JENNER & BLOCK, LLC
One IBM Plaza, Suite 4400
Chicago, Illinois 60611
(312) 222-9350

742267

COLEMAN (PARENT) HOLDINGS, INC.
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

) 01 -060
COLEMAN (PARENT) HOLDINGS, INC., ) Case N£A 01-0 62 AN
)
Plaintiff, )
)
Y. )
) =,
ARTHUR ANDERSEN LLP and ) <
PHILLIP E. HARLOW, ) £ 5
) @ {:
Defendants. ) .
f >
COMPLAINT | B

Plaintiff Coleman (Parent) Holdings, Inc. (*Coleman-Parent”), by its attorneys,
alleges the following against defendants Arthur Andersen LLP (“Andersen”) and Phillip E.
Harlow (‘“Harlow”):

NAT -
1. This action arises out of Coleman-Parent’s sale of its controlling interest in
The Coleman Company, Inc. (“Coleman Company”) to Sunbeam Corporation, Inc. (“Sunbeam”)
on March 30, 1998, in exchange for 14.1 million shares of Sunbeam common stock, plus other
consideration. In deciding to go forward with that sale, Coleman-Parent relied on Sunbeam’s
financial statements, which were audited and certified by Andersen, the largest accounting firm
in the world.

2. Unbeknownst to Coleman-Parent, however, Andersen had audited and
certified financial statements that it knew to be inaccurate and misleading. Those audited -
financial statements painted a false picture of Sanbeam, depicting it as a company in the midst of
an impressive financial turnaround. The reality was that Sunbeam’s turnaround was a sham, and

3.4 ! —5’“

when the truth emerged, Sunbeam’s stock lost virtually all of its value. The company is now in
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bankruptcy. .By relying on the financial statements improperly certified by Andersen,
Coleman-Parent has suffered losses exceeding $600 million.

3. By holding itself out as Sunbeam’s independent certified public accountant
and certifying Sunbeam’s financial statements, Andersen knowingly assumed a responsibility
that transcended its relationship with Sunbeam as a client. Asan independent public accountant
auditing Sunbeam’s financial statements, Andersen owed a duty to Coleman-Parent and others
whom it knew were relying upon Andersen’s certification that Sunbeam’s reports fairly depicted
the company’s financial status. Andersen was required to maintain independence from its client,
Sunbeam, and speak with total honesty befitting the trust that had been placed in its word. In
carrying out its audit of Sunbeam’s financial statements, Andersen utterly failed to live up to that
responsibility. To the contrary, Andersen’s audits were not performed in accordance with
generally accepted auditing standards (“GAAS”), and the financial statements it certified were
not, as Anderse;l claimed, in conformity with generally'accepted accountiné principles
(“GAAP”). Even more egregious, Phillip Harlow, the audit partner on the Sunbeam account, and
others at Andersen knew the financial statements were not prepared in conformity with GAAP,
but Andersen certified them nonetheless.

4. The motivation of Harlow and Andersen was simple — to do whatever was
necessary to retain a major client. Sunbeam was one of few Fortune 500 clients of Andersen’s
Fort Lauderdale, Florida, office. Andersen had served as Sunbeam’s independent auditor for
many years. Sunbeam had paid Andersen more than $1 million for its 1995 audit. However, in
1996 that relationship was threatened by Sunbeam’s new CEO, Albert Dunlap. Dunlap was
eager to show a turnaround at Sunbeam in order to position the company for a quick sale, as he

recently had done at Scott Paper. To accomplish that goal, Dunlab’s new management team

»
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knowingly employed improper accounting methods that first overstated the company’s loss in
1996 and then inflated the company’s income in 1997. In total abrogation of its responsibility as
an independent auditor, Andersen permitted — indeed, blessed — those improper accounting
treatments, rather than risk losing Sunbeam’s audit business to Dunlap’s accountant of choice,
Coopers & Lybrand.

5. Ironically, the financial results certified by Andersen for 1996 and 1997
drove the price of Sunbeam stock so high that new management could not locate a willing buyer
for a quick sale of the company, as had been hoped. As a result, Sunbeam was forced to shift
gears and pursue acquisitions of other companies, including Coleman Company, in the hope that
those mergers would obscure Sunbeam’s true financial position and forestall revelation of the
accounting gimmickry. To effectuate that plan, the very same Andersen partners and employees
who were functioning as Sunbeam’s “independént” auditors (iricluding Harlow) added another
role and joined Sunbeam’s due diligence team for the acquisitions.

) 6. Because of Andersen’s dual roles as auditor and acquisitions consultant, it
knew full well not only that the purchase of Coleman Company was taking place, but also that
Coleman-Parent was relying on the financial statements certified by Andersen. Nonetheless,
Andersen took no steps before the Coleman Company acquisition closed to correct the grossly
misleading impression created by its certifications.

7. At the time of the sale to Sunbeam, Coleman Company was a leading
manufacturer and marketer of consumer products for the worldwide outdoor recreation market,
with annual revenues in excess of $1 billion. As payment for its stake in Coleman Company,

Colerhan-Parent was to receive 14,099,749 shares of Sunbeam stock, $160 milion in cash, and
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other consideration. Based on Sunbeam’s share price at the time of the closing, Coleman-Parent
received Sunbeam shares that had an aggregate market value of over $619.5 million.

8. Within weeks of the closing of the Coleman Company acquisition on
March 30, 1998, the deception facilitated by Andersen began to unravel. On April 3, 1998, just
four days after the closing, Sunbeam’s management issued a press release announcing that,
despite having predicted positive quarterly results in another press release just two weeks earlier,
Sunbeam now would show a loss for the first quarter of 1998, On May 11, 1998, Sunbeam
issued an earnings release for the first quarter of 1998 reporting a loss of 52 cents per share,
compared with a gain of 8 cents per share in the same quarter of 1997. Press coverage ensued in
the following month questioning whether Sunbeam had utilized — and Andersen had approved —
manipulative and improper accounting practices in order to create the ruse of a turnaround.

9. In June 1998, the Sunbeam board of directors began an inquiry into
Sunbeam’s accounting practices. On June 15, 1998, the board announced that it had removed
Dunlap as Chairman and CEO of Sunbeam. On June 25, 1998, Andersen withheld its consent for
use of its unqualified 1997 audit opinion in a registration statement that was to have been filed
with the Securities and Exchange Commission (“SEC”). On June 30, 1998, Sunbeam
acknowledged that it had undertaken a review of its financial statements and the review could
result in a restatement of the financial statements. On October 20, 1998, Sunbeam and Andersen
announced a restatement of the financial statements. Thereafter, Andersen issued a new
unqualified audit opinion for Sunbeam reporting only $93 million in operating eamings for 1997.

That amount was approximately half of the figure that Andersen previously certified.
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10.  InFebruary 2001, Sunbeam filed a voluntary bankruptcy petition under
Chapter 11 of the Bankruptcy Code. Coleman-Parent’s equity stake in Sunbeam is now
worthless.

11.  Inorder to retain the Sunbeam account and lucrative auditing and
consulting fees, Andersen tumed its back on its professional and legal obligations and certified
Sunbeam financial statements that it knew to be false and misleading. It did so with full
knowledge that Coleman-Parent would be harmed immensely by Andersen’s misstatements and
omissions. As a direct and foreseeable result of Andersen’s actions, Coleman-Parent has
sustained damages in excess of $600,000,000.

12. By this complaint, Coleman-Parent seeks recovery of over $600 million in
compensatory damages. In addition, Coleman-Parent reserves the right to seek leave to amend
its complaint pursuant to Fla. Stat. § 768.72 to assert claims for an additional recovery of
punitive damages in excess of $1.2 billion as allowed by law.

JURISDICTION AND VENUE

13.  This Court has jurisdiction over the subject matter of this action pursuant
to Fla. Stat. § 26.012(2)(a). This Court has jurisdiction over Andersen and Harlow pursuant to
Fla. Stat, §§ 48.193(1)(a) and (f), (2), and (5).

14.  Venue is proper in this district pursuant to Fla. Stat. §§ 47.011 and 47.021
because Andersen maintains an office with more than 30 employees in West Palm Beach,
Florida, and thercfore resides in Paim Beach County. In addition, Harlow is a resident of South

Florida.
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PARTIES

15.  Coleman-Parent is a corporation incorporated in the state of Delaware with
its principal business offices located in New York. Coleman-Parent is a wholly owned
subsidiary of Mafco Holdings Inc. (“MAFCO”). Prior to March 30, 1998, Coleman-Parent
owned approximately 81% of Coleman Company.

16.  Andersen is a limited liability partnership formed under the laws of the
State of Illinois. As the world’s largest accounting firm, Andersen employs over 77,000
professionals in fields such as accounting, taxation, business consulting, corporate finance, risk
management, and business fraud investigation. Andersen has partners who are residents of
Florida and numerous other states. Andersen’s global revenues for the fiscal year ending August
31, 2000 totaled more than $8 billion,

17.  Harlow has been a partner at Andersen since 1983. He served as the
engagement partner on the Andersen audits of Sunbeam’s financial statements from 1993 to
1998. Harlow also participated as a member of Sunbeam’s due diligence team for Sunbeam’s
acquisition of Coleman Company.

T L N
A, Sunbeam’s New Management Team (1996-1998).

18.  Inthe years leading up to 1996, Sunbeam had experienced increasing
financial difficulties and growing losses. In an effort to remedy the situation, Sunbeam’s board
of directors undertook a change in Sunbeam’s management in July 1996. The management team
the board brought in was headed by Albert Dunlap, a person who had earned a reputation as a

turnaround specialist through brief terms as Chief Executive Officer of a number of publicly
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traded corporations. Based on his penchant for rapidly slashing personnel and closing plants to
achieve quick turnaround results, Dunlap is widely known as “Chainsaw Al.”
B. Dunlap Arrives at Sunbeam and Initiates Restructuring.

19. Sunbeam hired Dunlap on July 18, 1996 and installed him as its Chairman
and Chief Executive Officer. Immediately after joining Sunbeam, Dunlap hired Russell A. Kersh
as Sunbeam’s principal financial officer. Kersh had been associated with Dunlap for over 15
years, and had served as a senior executive during various Dunlap turnaround engagements.
Dunlap also brought in other hand-picked executives to make up his senior management team.
He hired Donald R. Uzzi as Vice President, Marketing and Product Development. Uzzi later
became Executive Vice President, Consumer Products Worldwide. Dunlap also hired Lee B.
Griffith as Vice President, Sales. Dunlap retained Robert J. Gluck, formerty Controller of
Sunbeam, as Sunbeam’s Principal Accounting Officer.

20. Dunlap and the senior members of his management team entered into
lucrative employment agreements that gave them a strong financial incentive to cause Sunbeam’s
stock price to increase and then to seil the company quickly. All stood to make many millions of
dollars if that happened. Andersen was fully aware of those agreements and the fact that a
disproportionate share of those executives’ potential earnings was dependent on stock options or
restricted shares of stock.

21.  In addition to the personal financial incentives deriving from his
employment contract, Dunlap also had his reputation as a turnaround specialist to protect and
advance. Dunlap used his reputation as a specialist in turning around troubled companies to

make aggressive promises about Sunbeam’s future performance and support false and misleading
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announcements of record performance — results that were rendered credible because Andersen
had certified Sunbeam’s financial statements.

C. Andersen Is Recruited to Help Create the Illusion of a Successful
Restructuring.

22.  To lay the foundation for the appearance of a successful turnaround in
1997, Sunbeam’s new senior management team decided to take improper expenses and record
unjustified accounting writeoffs in 1996, thus lowering the benchmark for measuring their
ultimate “success” in turning Sunbeam around.

23.  Dunlap and his team needed the help of Sunbeam’s auditors in approving
the improper accounting tactics or the scheme would have had no chance of success. Andersen’s |
Phillip Harlow was such a willing participant. Harlow knew of Dunlap’s reputatioﬂ as a fast-
moving tumaround specialist who was quick tb fire anyone who did not advance his agenda.
Harlow also knew that in other highly publicize;i turnaround engagements, Dunlap had employed
Coopers & Lybrand, one of Andersen’s major competitors, as a financial consul.tant and
independent auditor. Consistent with past practice, one of the first things Dunlap did after
joining Sunbeam was to hire Coopers & Lybrand as a financial advisor with the lucrative
assignment of planning Sunbeam’s massive restructuring, which led to the firing of nearly haif of
Sunbeam’s 12,000 employees. Andersen — and especially Harlow — were keenly aware that this
did not bode well for the future of Andersen’s relationship with Sunbeam.

24.  Sunbeam had been a major client of Andersen’s for many years and
Sunbeam had paid Andersen over $1 million in fees for its 1995 audit alone. Harlow had been
the Sunbeam engagement partner since 1993. When Dunlap took control of Sunbeam and hired
Coopers & Lybrand for the restructuring, Harlow became concerned that Dunlap would fire
Andersen as the company’s independent auditor and hire Coope‘rs_& L}:Izl_‘and instead. Indee_d_-_,%ﬁ
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Harlow was §o concerned about the possible loss of Sunbeam as a client that he agreed to a 30%
reduction in Andersen’s fee for 1996. A reduction in audit fees was simply one price Andersen
had to pay in order to keep Sunbeam as a client.

D. Andersen’s Early Assistance in the Scheme.

25.  When Harlow began work on the audit of Sunbeam’s 1996 financial
statements, Harlow and Andersen learned the true price of keeping Sunbeam as an audit client.
In addition to reducing its audit fees, Andersen was required to accept the improper and
misleading accounting treatments used by Sunbeam’s senior management to create the illusion of
a successful turnaround. In the end, Andersen’s desire to retain a valuable client overrode any
sense of duty or professionalism. To keep Sunbeam as an Andersen client, Harlow and Andersen
ignored numerous accounting improprieties Andersen knew had been employed. Even when
Harlow expressly identified certain of management’s accounting treatments as improper, he
ultimately acquiesced in management’s refusal to correct the improprieties, and Andersen issued
unqualified or *“clean” audit opinions. Andersen did so despite the harm it knew would be
inflicted on all who relied upon Andersen’s audit opinions.

1. Improper Accounting Practices In 1996.

26.  As set forth below, Andersen and Harlow permitted management to
employ numerous accounting practices in 1996 that did not comply with GAAP.

27.  One of the accounting practices permitted by Andersen and Harlow was
the creation of a massive $338 million non-GAAP reserve for restructuring charges. Although
certain types of restructuring reserves may be proper, the reserves created by management _
included improper reserves and accruals, excessive write-downs, and prematurely recognized

expenses that were not proper restructuring reserves under GAAP. Those intentionally inflated
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reserves served two purposes. First, because the reserves were charged as an expense against
income, they allowed Sunbeam to overstate its 1996 loss, and lower the benchmark for
measuring the eventual success of Sunbeam’s turnaround. Second, the inflated restructuring
reserves created a “cookie-jar” of overstated liabilities on Sunbeam’s books that Dunlap could
reduce in the years after 1996, purportedly to correct the overstatements, and at the same time
increase income in the year of the corrections. Those adjustments, too, fostered the illusion of a
successful turnaround.

28.  One of the largest components of the Sunbeam *cookie-jar”’ reserves
permitted by Andersen and Harlow was millions of dollars in items that benefitted future
activities, and hence were not properly part of the restructuring reserve. Those items included
costs of redesigning product packaging, costs of relocating employees and equipment, bonuses to
be paid to employees who were told that they were being laid off but were asked to stay
temporarily, advertising expenses, and certain consulting fees. Note 2 to the audited 1996
financial statements falsely described the restructuring charges as follows:

In conjunction with the implementation of the restructuring and growth

plan, the Company recorded a pre-tax special charge to earnings of approximately
$337.6 million in the fourth quarter of 1996. This amount is allocated as follows
in the accompanying Consolidated Statement of Operations: $154.9 million to
Restructuring, Impairment and Other Costs as further described below; $92.3
million to Cost of Goods Sold related principally to inventory write-downs from
the reduction in SKU’s and costs of inventory liquidation programs; $42.5 million
to Selling, General and Administrative expenses principally for increases in
environmental and litigation reserves (see Notes 12 and 13) and other reserve
categories; and the estimated pre-tax loss on the divestiture of the Company's
furniture business of approximately $47.9 million.

As Sunbeam’s eventual restatement of its financial statements showed, those reserves were

materially inflated and were not recorded in accordance with GAAP.
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29.  In connection with the audit of Sunbeam’s 1996 year-end financial
statements, Harlow discovered that certain components of Sunbeam’s restructuring reserves were
not being recorded in compliance with GAAP and proposed that the company reverse several of
the accounting entries establishing those reserves. As Harlow told Kersh and Gluck, under
GAAP, entries that benefitted Sunbeam’s future results were not censidered to be proper
restructuring charges in 1996. But Kersh and Gluck refused to reverse those items. Instead of
standing firm, as professional ethics required, Harlow turned a blind eye to his duties as an
independent auditor and caused Andersen to acquiesce in management’s refusal to reverse those
non-GAAP reserves. Those improper reserves caused Sunbeam’s 1996 audited financial
statements to be materially false and misleading.

30. In connection with the 1996 audited financial statements, Andersen and
Harlow also permitted management to create an excessive $12 million reserve for a lawsuit
alleging that Sunbeam was liable for a portion of the cleanup costs for a hazardous waste site. In
fact, that reserve overstated Sunbeam’s estimated liability by at least 100%, and provided
Sunbeam with an inflated reserve that could be drawn down to boost income figures artificially
in later periods.

31.  Andersen and Harlow also permitted Sunbeam to write down its
household products inventory in 1996. In connection with the restructuring, Dunlap’s
management team planned to eliminate half of Sunbeam’s product lines and to liquidate
Sunbeam’s inventory of eliminated product lines at a substantial discount. Notwithstanding that
the change affected only half of Sunbeam’s product lines, Andersen and Harlow permitted
mandgement to reduce the cost basis for Sunbeam’s entire inventory of household products at

1996 year end, without distinction between eliminated and continuing product lines (including
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inventories tilat were later sold in the ordinary course of business). As a result, the balance sheet
value of Sunbeam’s inventory at year-end 1996 was understated by approximately $2 million,
and Sunbeam overstated its 1996 loss by the same amount. Andersen and Harlow negligently or
fraudulently disregarded facts indicating that (a) Sunbeam had understated the carrying value of
its household products inventory, (b) the understatement had contributed to the material
misstatement of Sunbeam’s financial statements at year-end 1996, and (c) the understatement
would improperly increase Sunbeam’s income during 1997 when household products were sold
at artificially inflated margins.

32.  Andersen and Harlow also permitted management improperly to recognize
$2.3 million in 1997 advertising expenses and related costs as a 1996 expense. Andersen and
Harlow negligently or fraudulently disregarded facts indicating that the accounting treatment
would contribute to the material overstatement of Sunbeam’s 1996 year-end loss and exaggerate
Sunbeam’s so-called turnaround by the same amount in 1997.

33.  Finally, Andersen and Harlow permitted Sunbeam to manipulate its 1996
liabilities for cooperative advertising. In addition to buying national advertising to create
demand for its products, Sunbeam funded a portion of its retailers’ costs of running local
promotions. As required by GAAP, Sunbeam accrued its estimated liabilities for such
“cooperative advertising,” and then charged its expenses in relation to its sales revenue during
the year. At year-end 1996, Sunbeam set its cooperative advertising accrual at $21.8 million, an
amount that was approximately 25% higher than the prior year’s accrual amount, without any
basis for the increase. Harlow learned of the inflated accrual for cooperative advertising in
connection with Andersen’s audit of Sunbeam’s year-end 1996 financial statements and

discussed it with Kersh and Gluck. Nevertheless, Andersen and Harlow negligently or
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fraudulently disregarded facts concerning the lack of a proper basis for the accrual and the
likelihood that the excess accrual would be released into income in early 1997. In fact, $5.8
million of that excessive accrual was used (without disclosure) to inflate Sunbeam’s 1997
income.

2, Andersen’s 1996 Unqualified Audit Opinion.

34.  In March 1997, Andersen issued an unqualified audit opinion regarding
Sunbeam’s 1996 financial statements and authorized the inclusion of its audit opinion in
Sunbeam’s 1996 Form 10-K filed with the SEC. Andersen’s opinion stated:

We conducted our audits in accordance with generally accepted
auditing standards. Those standards require that we plan and
perform the audit to obtain reasonable assurance about whether the
financial statements are free of material misstatement. An audit
includes examining, on a test basis, evidence supporting the
amounts and disclosures in the financial statements. An audit also
includes assessing the accounting principles used and significant
estimates made by management, as well as evaluating the overall
financial statement presentation. We believe that our audits
provide a reasonable basis for our opinion.

In our opinion, the financial statements . . . present fairly, in all
material respects, the financial position of Sunbeam Corporation
and subsidiaries as of December 31, 1995 and December 29, 1996,
and the results of their operations and their cash flows for each of
the three fiscal years in the period ended December 29, 1996 in
conformity with generally accepted accounting principles.

35.  Andersen’s unqualified audit opinion was false in two material respects.
First, the financial statements Andersen audited did not “fairly” present Sunbeam’s financial
position in conformity with GAAP, as it represented. Second, Andersen did not, as it claimed,
conduct its audit in accordance with GAAS. B

36. Inall, the 1996 financial statements audited by Andersen were materially

false and misleading, and overstated Sunbeam’s loss for 1996. Andersen and Harlow negligently
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or fraudulent-ly disregarded facts indicating that (a) Andersen’s unqualified audit opinion was
incorrect, (b) Sunbeam’s financial statements were materially false and misleading and not in
conformity with GAAP, and (c) Andersen had failed to perform an audit in accordance with
GAAS.

E. Andersen Assists Sunbeam as a Financial Adviser in Sunbeam’s Purchase of
Coleman Company.

37.  During 1997, Sunbeam’s senior management continued to use improper
accounting to create the illusion that a successful turnaround was underway at Sunbeam. By
maintaining that illusion, Dunlap’s management team hoped to position Sunbeam for a quick
sale. However, the illusion proved too convincing to the market, and the price of Sunbeam stocl;
was driven so high that no willing buyer could be found. Management was aware tﬁat, absent a
sale, it would be unable to sustain the appearance of a successful turnaround. Therefore, in late
1997, Sunbeam sought to acquire other businesses, in order to consolidate their results with
Sunbeam’s and thereby continue to obscure Sunbeam’s past accounting improprieties. Once
again, Sunbeam management required Andersen’s assistance in perpetuating the deception.

38.  In early December 1997, officers and directors of Sunbeam met with
various officers of Coleman Company regarding a potential combination with Sunbeam. After
that initial overture was rejected by Coleman-Parent, Dunlap’s representative returned with
another proposal in January 1998. At that point, Coleman-Parent indicated it was willing to
discuss a potential transaction. |

39.  On January 28, 1998, Sunbeam announced its financial results for 1997,
reporting total revenues of $1.168 billion, and total eamings from continuing operations of 189
million (or $1.41 per share). Sunbeam’s announcement coincided with Andersen’s completion
of the field work for its audit of Sunbeam’s 1997 financial stater'ngnts. Y : =
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40.  OnFebruary 3, 1998, Harlow met with key officers of Sunbeam to discuss
the acquisition of Coleman Company and its financial impact on Sunbeam. By that time, Harlow
knew that Sunbeam had utilized improper accounting to achieve its 1997 results. Harlow also
knew Coleman-Parent would insist on reviewing Andersen’s 1997 audit opinion before agreeing
to consummate any transaction in which the consideration included hundreds of millions of
dollars in Sunbeam stock.

41.  On February 20, 1998, Andersen agreed to act as a Sunbeam financial
advisor and perform financial due diligence in connection with Sunbeam’s acquisition of
Coleman Company and two other companies, First Alert, Inc. and Signature Brands USA, Inc. In
agreeing to undertake that assignment, Andersen became an active member of the team working
to assist Sunbeam in acquiring Coleman Company.

42.  During the latter weeks of February 1998, representatives of Sunbeam and
Coleman-Parent met to negotiate the details of a potential acquisition of Coleman Company and
to prepare a proposed structure for that transaction.

43.  Between February 23 and 25, 1998, representatives of Andersen, including
Harlow, conducted due diligence concerning Coleman Company and the other target companies
on behalf of Sunbeam. During that period, Andersen representatives participated in various
meetings with officers and consultants of Coleman Company. At no point, however, did
Andersen’s representatives suggest that Sunbeam’s financial statements were materially false and
misleading. Meanwhile, Sunbeam worked on negotiating the terms of its acouisition of Coleman

Company.
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44.  OnFebruary 27, 1998, Harlow met with Sunbeam executives in New York
to discuss Andersen’s due diligence. That aftemoon, Sunbeam and Coleman-Parent reached an
agreement for the sale of Coleman Company.

45.  As part of the Coleman Company acquisition agreement, Sunbeam
represented and warranted that all of its filings with the SEC, which included the 1996 financial
statements audited by Andersen, were accurate and not misleading, and that they would continue
to be accurate and not misleading as of the transaction’s closing date, which was expected to be
several weeks later. Sunbeam also represented that its audited financial statements were
prepared in accordance with GAAF, and that at the time of the closing of the transaction, its
representation would continue to be true and correct. Andersen was fully aware of those
representations and warranties when the merger agreement was executed on February 27, 1998.

46.  As aresult of Andersen’s involvement in the Coleman Company
acquisition transaction, it knew that Coleman-Parent would rely on Sunbeam’s audited financial
statements (1) in deciding to close the transaction, and (2) in accepting 14.1 million shares of
Sunbeam stock and other consideration in return for its stake in Coleman Company. Moreover,
as an independent cert_iﬁed public accountant, Andersen had a duty to disclose to
Coleman-Parent that Sunbeam’s audited financial statements in fact were neither accurate nor
reliable. Notwithstanding that Andersen had met with representatives of Coleman-Parent and its
auditors during its due diligence review, Andersen remained mute regarding the true financial

condition of Sunbeam and the improprieties buried in Sunbeam’s audited financial statements.
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F. Andersen Issues its 1997 Audit Report.

47.  Inthe first week of March 1998, shortly after the agreement for Sunbeam’s
purchase of Coleman Company was signed, but before the transaction closed, Andersen updated
its audit work to reflect Sunbeam’s acquisitions. That work was done by the same individuals
who also were working as consultants on the Sunbeam acquisitions. The three acquisitions were
specifically described in Note 14 to the audited financial statements. The description included
the fact that Sunbeam was paying for the Coleman Company shares with Sunbeam common
stock as well as cash and assumption of debt. Andersen then rendered an unqualified audit
opinion for Sunbeam’s 1997 financial statements. With Andersen’s express consent, ‘
management included that opinion in Sunbeam’s 1997 Form 10-K filed with the SEC.

1. Andersen’s 1997 Unqualified Audit Report.

48.  Inits opinion concerning Sunbeam’s 1997 financial statements, Andersen
stated:

We conducted our audits in accordance with generally accepted

auditing standards. Those standards require that we plan and

perform the audit to obtain reasonable assurance about whether the

financial statements are free of material misstatement. An audit

includes examining, on a test basis, evidence supporting the

amounts and disclosures in the financial statements. An audit also

includes assessing the accounting principles used and significant

estimates made by management, as well as evaluating the overall

financial statement presentation. We believe that our audits

provide a reasonable basis for our opinion.

In our opinion, the financial statements . . . present fairly, in all

miaterial respects, the financial position of Sunbeam Corporation

and subsidiaries as of December 29, 1996 and December 28, 1997,

and the results of its operations and its cash flows for each of the ;

three fiscal years in the period ended December 28, 1997 in
conformity with generally accepted accounting principles.
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49.  Andersen’s 1997 audit opinion was false in two material respects. First,
the financial statements Andersen audited did not “fairly”” present Sunbeam’s financial position
in conformity with GAAP, as it represented. Second, Andersen did not, as it claimed, conduct its
audit in accordance with GAAS.

50. In all, the 1997 financial statements audited by Andersen were materially
false and misleading in that they overstated Sunbeam’s operating income for the year by 50%.
Andersen and Harlow negligently or fraudulently disregarded facts indicating that (a) Andersen’s
unqualified audit opinion was incorrect, (b) Sunbeam’s financial statements were materially false
and misleading and not in conformity with GAAP, and (c) Andersen had failed to perform an
audit in accordance with GAAS.

2. Improper Accounting Practices In 1997,

51.  One of the most flagrant accounting abuses Andersen and Harlow
permitted in 199.7 was to allow Sunbeam to record a profit on a sham sale of its-warranty and
§paré parts business to its spare parts provider, EPI Printers, Inc. Prior to 1997, EPI satisfied
spare parts and warranty requests of Sunbeam customers on a fee basis. To raise additional
revenue at year end 1997, however, Sunbeam entered into a sham sale of the warranty and spare
parts inventories already in EPI’s warehouse. As a result of the transaction, management
fraudulently recognized sales revenue of $11 million and $5 million in income in 1997.

52.  The problem with the EPI transaction was that the transaction was not a
sale at all, for at least three reasons. First, there was never a final agreement between Sunbeam
and EPL The closest the parties ever came to a meeting of the minds was the execution of a mere
“agreement to agree.” Second, by its terms, the proposed sale was to termina‘e on January 23,

1998, with no payment obligation on the part of EPI, absent a subsequent agreement between
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Sunbeam and EPI on the value of the inventory. In other words, the sale could be completely
unwound just after year-end without EPI ever having paid a cent. Third, Sunbeam had agreed as
part of the proposed sale to pay certain fees to EPI and to guarantee a 5% profit to EPI on the
eventual resale of the inventory. In essence, even after the proposed sale, EPI remained a
contractor compensated by Sunbeam on a fee basis for its services. In sum, the relationship
between EPI and Sunbeam was not fundamentally altered by the purported “sale.”

53.  Harlow became aware of the true nature of the EPI transaction and raised
it with management as part of Andersen’s 1997 year-end audit. Harlow proposed that Sunbeam
reverse the accounting entries refl=cting the revenue recognition for that transaction, having
concluded that the profit guarantee and the indeterminate value of the contract rendered revenue
recognition inconsistent with GAAP. Simply stated, there was no revenue to recognize because
the transaction was illusory. Kersh and Gluck refused to reverse the transaction, but agreed to
take a $3 million reserve against the transaction, lessening but not eliminating the fraudulent
gain. Instead of refusing to lend Andersen’s name to management’s fraudulent revenue
recognition, Harlow again acquiesced in management’s actions. As a result, Sunbeam’s 1997
andited financial statements reflect approximately $5 million of phony profit on the sham EPI
transaction.

54.  The EPI transaction raised a clear red flag that should have — and must
have — alerted Andersen to the need for greater scrutiny regarding all of Sunbeam’s revenue
recognition decisions. At a minimum, Andersen should have been on guard as to all items
Harlow previously identified as proposed audit adjustments (but which Harlow eventually _
acquiésced in), and any previously recognized improper items that were ultimately dismissed as

“immaterial.”
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55.  Another 1997 revenue inflation scheme permitted by Andersen and
Harlow was Sunbeam’s use of improper “bill-and-hold” transactions. A bill-and-hold transaction
is a transaction in which the seller bills a customer for a purchase while holding the merchandise
for later delivery. During 1997, Dunlap’s management team offered financial incentives to
various customers to make purchases earlier than they would otherwise have done so.
Management then proposed that Sunbeam hold the merchandise until the normal time for
delivery.

56.  Under certain limited circumstances, bill-and-hold transactions may be
permitted for revenue recognition purposes. However, bill-and-hold transactions must meet
specific stringent accounting criteria satisfying GAAP. The relevant criteria include, among
others: a requirement that the buyer, not the seller, requested a sale on a bill-and-hold basis; that
the buyer had a substantial business purpose for ordering the goods on a bill-and-hold basis; and
that risks and rewards of ownership passed to the buyer at the time of the bill-and-hold sale.

| 57.  Bill-and-hold transactions improperly added in excess of $29 million to
éunbeam’s 1997 sales and $4.5Imillion to income. In the course of the audit of Sunbeam’s 1997
financial statements, Andersen and Harlow discovered that the purported bill-and-hold customers
had not requested the bill-and-hold treatment, and that in numerous cases involving rights of
return “the risks of ownership and legal title” were not actually “passed to the customer.”
Nevertheless, Andersen negligently or fraudulently disregarded facts indicating that bill-and-hold
transactions did not satisfy the required revenue recognition criteria. Ultimately, Andersen
acquiesced in Sunbeam’s decisions to recognize revenue for all of those non-GAAP sales in
1997, and to misdescribe the company’s bill-and-hold practices in the financial statements as

customer-driven legitimate sales.
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58.  Another income inflation tactic Sunbeam management used in 1997 was
to decrease the inflated 1996 reserves to create the illusion of 1997 income. By decreasing the
reserves in 1997, management increased Sunbeam’s 1997 income by almost $5 million. In
connection with Andersen’s year-end audit of Sunbeam’s financial statements, Harlow
discovered that tactic and concluded that it was improper. Harlow proposed reversing
management’s misuse of the reserves, but management refused to do so. Rather than insisting
that the adjustments be made, Andersen gave Sunbeam a pass, and permitted the entries. In
doing so, Andersen and Harlow negligently or fraudulently disregarded facts indicating that the
improper accounting materially distorted Sunbeam’s reported results of operations for 1997.

59.  Another of Sunbeam’s 1997 accounting gimmicks was to record income
from non-recurring events as ordinary income.. In connection with Andersen’s work on the 1997
audit, Harlow learned that management had arranged for the sale of deeply discounted and
obsolete inventory during 1997, creating $19 million in non-recurring revenue. Although the
recognition of that revenue was permitted under GAAP, Sunbeam was required to disclose in its
financial statements that the income from the sale was a non-recurring event. Sunbeam failed to
do so. Notwithstanding that material omission, Andersen certified Sunbeam’s 1997 financial
statements.

60.  Finally, during Andersen’s 1997 audit, Harlow proposed adjustments to
reverse $2.9 million related to a Sunbeam inventory overvaluation and $563,000 in additional
items. Management again refused to make appropriate adjustments, and Andersen and Harlow
acquiesced in the refusal to reverse those errors. In doing so, Andersen and Harlow negligently

or fraudulently disregarded facts indicating that those items contributed to the misstatement of

Sunbeam’s 1997 reported results of operations.
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61. Inthe end, Andersen’s 1997 audit opinion certified financial statements
that reported Sunbeam’s income to be $186 million, much of which was improper under GAAP.
The overstatements included in all over $90 million of improper revenue including, without
limitation, approximately $5 million from the sham sale to EPI, approximately $4.5 million from
non-GAAP bill-and-hold sales, approximately $35 million in income derived from the use of
non-GAAP reserves and accruals taken at year-end 1996, and approximately $6 million from
improper revenue recognition.

62.  As Andersen and Harlow knew, Coleman-Parent relied on Sunbeam’s
report of $186 million in income in deciding to close the sale of its interest in Coleman
Company. If Andersen had not issued a matenally false and misleading audit report, and instead
had complied with GAAP and GAAS, Sunbeam’s 1997 operating income would have been
approximately half of what Andersen certified in the financial statements. _

G. Coleman-Parent Relies on Andersen’s Unqualified Audit Opinions and
Closes the Sale to Sunbeam.

63.  The merger agreement signed by Coleman-Parent on February 27, 1998
provided that a condition precedent to Coleman-Parent’s obligation to close the transaction was
the absence of any event, change, or development that would have a material adverse effect on
the business, results of operation, or financial condition of Sunbeam. The closing also was
conditioned on the absence of any material misrepresentation or omissions in Sunbeam’s SEC
filings, including Andersen’s 1996 and 1997 audit reports in the Form 10-Ks. If Andersen had
not been negligent or fraudulent in performing its audits, and had issued qualified or adverse
reports exposing the falsity of Sunbeam’s financial statements, Coleman-Parent would ha\;e been
put on notice of an adverse material change affecting Sunbeam before closing, and of a material

misstatement in Sunbeam’s SEC filings. (_)olemaniParent’s obligation.to close the transaction
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with Sunbeafn would have been discharged by the failure of a condition precedent, and
Coleman-Parent never would have suffered losses in excess of $600 million. Coleman-Parent
directly relied on Andersen’s 1996 and 1997 audit reports when it decided to close the
transaction with Sunbeam and to accept 14.1 million shares of Sunbeam stock as consideration
for selling its interest in Coleman Company.

64.  Andersen was fully aware of the terms and conditions of the Coleman
Company transaction and of Coleman-Parent’s anticipated and actual reliance upon Andersen’s
unqualified 1996 and 1997 audit opinions.

65. On March 30, 1998, unaware of the falsity of Sunbeam’s financial
statements and Andersen’s audit reports, Coleman-Parent closed the transaction with Sunbeam
and accepted 14.1 million shares of what turned out to be essentially worthless Sunbeam
common stock for the sale of its interest in Coleman Company.

H. Andersen’s Improper Accounting and Misrepresentations Are Revealed,
Causing the Market Value of Sunbeam’s Stock to Plummet.

) 66.  Almost immediately after the consummation of Coleman-Parent’s sale of
Coleman Company to Sunbeam, Sunbeam’s facade of financial health began to crumble.

67. Inan April 3, 1998 conference call with securities analysts, Sunbeam
revealed that sales for the first quarter of 1998 were 5% below reported sales for the same period
of the prior year. Only two weeks earlier, on March 19, 1998, Sunbeam had issued a press
release in which it announced that sales for the first quarter of 1998 were “expected to exceed”
sales for the same period of the prior year.

68. On June 6, 1998, an article was published in Barron’s that raised serious

questions regarding Sunbeam’s apparent success under Dunlap, and suggested it was the result of
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“accounting éimmickry." On June 15, 1998, Sunbeam’s Board announced that it had removed
Dunlap as Chairman and CEO.

69. On June 25, 1998, Andersen withheld its consent for use of its 1997 audit
opinion in a registration statement that was to have been filed with the SEC.

70. On June 30, 1998, Sunbeam announced that the Audit Committee of its
Board of Directors would conduct an inquiry into the accuracy of its 1997 financial statements.
The Audit Committee subsequently retained Deloitte & Touche LLP to assist in the review, in
addition to Arthur Andersen. Sunbeam stated that “pending the completion of its review, its
1997 financial statements and the report of Arthur Andersen LLP should not be relied upon.”
Sunbeam added that the review “could result in a restatement of the 1997 financial statements
and the first quarter 1998 Form 10-Q.”

71.  On August 6, 1998, Sunbeam announced that its Audit Committee had
determined that Sunbeam would be required to restate its audited financial statements for 1997
and possibly for 1996, as well as its unaudited financial statements for the first quarter of 1998.

72. On November 12, 1998, Sunbeam released its restated 1996 and 1997
financial results, again audited by Andersen. The restated 1996 financial statements reported
operating losses for 1996 that were approximately $40 million less than originally reported,
losses from continuing operations that were approximately $26 million less than previously
reported, and net losses that were approximately $20 million less than previously reported.

73.  The restated 1997 financial statements reported operating earnings for
1997 that were approximately $95 miltion less than originally reported, eamnings from continuing

operaﬁons that were approximately $70 million less than previously reported,-and net earnings
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that were approximately $70 million less than previously reported. The new operating income
figure for 1997 was approximately 50% less than the amount Andersen previously certified.

74.  In the wake of Dunlap’s firing, Sunbeam’s board of directors asked
members of Coleman-Parent’s management to assume key positions within Sunbeam in order to
carry out damage control and attempt to salvage the value remaining in the company. New
management was unable to overcome the devastating effects of the manipulation and distortion
of Sunbeam’s business.

75.  On February 5, 2001, Sunbeam filed a voluntary petition for Chapter 11.

76.  As aresult of having been fraudulently induced into exchanging its
ownership of Coleman Company for over 14 million shares of Sunbeam stock, Coleman-Parent
has suffered direct damages in excess of $600,000,000.

VIOLATIONS OF GAAP AND GAAS IN
ANDERSEN’S 1996 AND 1997 AUDITS

77.  The objectives of financial reporting are to provide information that is
useful in investment and credit decisions, information that is useful in assessing cash flow
prospects, and information about enterprise resources, claims to those resources, and changes in
them. (See “Objectives of Financial Reporting by Business Enterprises,” Statement of Financial
Accounting Concepts No. 1 (Financial Accounting Standards Board, November 1978).) In order
to minimize misinterpretation of financial statements, the accounting profession has developed
sets of standards regarding financial reporting and auditing practice that are generally accepted
and universally practiced. Those standards are known as GAAP and GAAS. The development
of common standards for auditing and financial reporting has provided businesspeople ami
investors with a valuable frame of reference in evaluating the financial condition of enterprises.

R =

25-

16div-000263



78.  Auditors know they must adhere to GAAP and GAAS, or the standards
would cease to have any meaning. Consistent with the objectives of the profession in developing
those standards, the public has come to understand the importance of GAAP and GAAS in
enhancing the reliability of audited financial statements. As a result, when an auditing firm
represents that it has conducted an audit of a company in accordance with GAAS, and opines that
such company’s financial statements present the company’s financial condition fairly in
conformity with GAAP, readers of those financial statements have the right to rely on the
integrity of those financial statements.

79.  In auditing Sunbeam in 1996 and 1997, and in issuing unqualified
opinions regarding Sunbeam’s 1996 and 1997 financial statements, Andersen and Harlow did not
adhere to the standards of the profession. Although Andersen’s audit opinions stated that the
firm had conducted its audits of Sunbeam in acc¢ordance with GAAS, and based on those audits
had concluded that Sunbeam’s financial statements presented the company’s financial condition
_fairly in conformity with GAAP, that simply was not true.

A. Sunbeam’s Audited 1996 and 1997 Financial Statements Were Not In
Conformity With GAAP.

80.  As alleged below, Sunbeam’s audited 1996 and 1997 financial statements
failed to conform to GAAP in numerous respects.

81.  Sunbeam’s 1996 and 1997 financial statements, certified by Andersen,
failed to conform to GAAP because those financial statements did not comply with the
accounting principle of reliability. That principle requires that the quality of reported
information assures that the information is reasonably free from error or bias and faithfull};
represents what it purports to represent. FASB Statement of Financial Accounting Concepts
No. 2, §§ 58-71; APB Statement No. 4, §§ 109, 138, 189. . of R
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| 82.  The financial statements also failed to comply with the accounting
principle of completeness, which requires that financial information be complete and that it
validly represent the underlying event and conditions, FASB Statement of Financial Accounting
Concepts No. 2, §§ 79, 80; APB Statement No. 4, § 94.

83.  The financial statements also failed to comply with the accounting
principle of conservatism, which requires that a conservative approach be taken in the accounting
for transactions and the early recognition of unfavorable events. FASB Statement of Financial
Accounting Concepts No. 2, §§ 91-97; APB Statements No. 9, §§ 35, 71.

84.  The financial statements also failed to complly with the accounting
principle of neutrality, which requires that there should be an absence in reported information of
bias intended to attain a predetermined result. FASB Statement of Financial Accounting
Concepts No. 2, § 98.

85.  The financial statements also failed to comply with t'he accounting
?ﬁnciple of relevance, which requires that reported information should have the capacity to make
a difference in a decision by helping users to form predictions about the outcomes of past,
present and future events. FASB Statement of Financial Accounting Concepts No. 2, §§ 47, 48.

B. Andersen’s 1996 and 1997 Audits Were Not Conducted In Accordance With
GAAS.

86.  As alleged below, Andersen failed in numerous respects to conduct its
audits in accordance with GAAS.

87.  Andersen and Harlow violated GAAS because they negﬁgmtly or
fraudulently failed to perform the audits with an attitude of professional skepticism as requ‘ired
by Statement on Auditing Standards (“SAS”) No. 53, which states: “An audit of financial

- Pea 2 —%
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statements in accordance with generally accepted accounting standards should be planned and
performed with an attitude of professional skepticism.” AU § 316.16. Thus:

a. Andersen and Harlow negligently or fraudulently failed to reach a
conclusion that there existed a significant risk of intentional distortion of financial
statements by Sunbeam management. Andersen and Harlow should have reached that
conclusion because Sunbeam’s management was dominated by a single person, Dunlap;
because Dunlap’s attitude toward financial reporting was unduly aggressive; because
Dunlap placed undue emphasis on meeting eamings projections; because of the extremely
rapid change in Sunbeam’s performance; and/or because Dunlap’s plan to quickly “turn
around” and sell Sunbeam incentivized him to distort financial statements. See AU
§§ 316.10 and 316.12.

b. Andersen and Harlow also were negligent or fraudulent in failing
to recogxﬁze that the accounting policies employed by Sunbeam were not acceptable in
the circumstances. Thus, “when the auditor has reached a conclusion that there is a
significant risk of intentional distortion of financial statements, the auditor should
recognize that management’s selection and application of significant accounting policies,
particularly those related to revenue recognition, asset valuation, and capitalization versus
expensing, may be misused. Increased risk of intentional distortion of the financial
statements should cause greater concern about whether accounting principles that are
otherwise generally accepted are being used in inappropriate circumstances to create a
distortion of earnings.” AU § 316.19. -

c. Andersen and Harlow also acted negligently or fraudulently by

failing to obtain sufficient competent evidential matter through inspection, observation,

5 2ee -
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inquiries, and confirmations to afford a reasonable basis for its opinions regarding
Sunbeam’s financial statements. That failure violated the third standard of field work
adopted by the American Institute of Certified Public Accountants (“AICPA”) (AU

§ 150.02). Furthermore, “[w]hen evaluation at the financial statement level indicates
significant risk, the auditor requires more or different evidence to support material
transactions than would be the case in the absence of such risk. For example, the auditor
may perform additional procedures to determine that sales are properly recorded, giving
consideration to the possibility that the buyer has a right to return the product.
Transactions that are both large and unusual, particularly at year-end, should be selected
for testing.” AU § 316.20.

88.  Andersen and Harlow negligently or fraudulently failed to exercise due
professional care in the performance of the 1996 and 1997 audits, in violation of the AICPA’s
third general auditing standard (AU § 150.02).

. 89.  Andersen and Harlow negligently or fraudulently failed to plan the work
adequately to uncover the errors and irregularities in Sunbeam’s accounting information, in
violation of the AICPA’s first standard of field work (AU § 150.02).

90.  Andersen and Harlow negligently or fraudulently failed to obtain a
sufficient understanding of Sunbeam’s internal control structure to plan the audits and to
determine the nature, timing, and extent of tests to be performed, in violation of the AICPA’s
second standard of field work (AU § 150.02). Specifically, Andersen and Harlow fraudulently
failed to assess properly the risk of management override of controls in light of Dunlap’s plan to

quickly “turn aroind” and setl Sunbeam.
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91.  Andersen and Harlow negligently or fraudulently relied on management
representations rather than applying the auditing procedures necessary to afford a reasonable
basis for an opinion on Sunbeam’s financial statements, in violation of SAS No. 19 (AU
§ 333.02).

92.  Andersen and Harlow were negligent or fraudulent in not recognizing that
misstatements resulting from misapplication of GAAP, departures from fact, and omissions of
necessary information, in aggregate, caused Sunbeam’s financial statements to be materially
misstated, in violation of SAS No. 47 (AU § 312.04).

93. As alleged above, on numerous occasions Andersen and Harlow
concluded that certain misstatements caused Sunbeam’s financial statements to be materially
misstated. Although they requested that Sunbeam management eliminate the misstatements,
management refused. Andersen acted negligently or fraudulently in not issuing a qualified or
adverse opinion in such instances, in violation of SAS No. 47 (AU § 312.31). |

94.  Andersen and Harlow were negligent or fraudulent in concluding that the
accounting principles applied by Sunbeam were appropriate in the circumstances and that
Sunbeam’s financial statements were informative of matters that could affect their use,
understanding, and interpretation, in violation of SAS No. 69 (AU § 411.04(b) and (c)).

95.  Andersen and Harlow were negligent or fraudulent in failing to report that
a change in the application of accounting principles in Sunbeam’s 1997 financial statements had
materially affected their comparability with the financial statements for prior periods, especially
1996, due to a different treatment of sales and reserves in those periods, in violation of SAS Nos.

1 and 43 (AU § 420.02).
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96.  Andersen’s and Harlow’s failure to conduct the audits in accordance with
GAAS, and Andersen’s certification of financial statements that were not in conformity with
GAARP, as shown above, caused Coleman-Parent to suffer damages in excess of $600,000,000.

COUNT 1
Fraudulent Misrepresentation

97.  Coleman-Parent repeats and realleges each and every &;llegation above as if
set forth fully herein.

98. At the time Andersen issued its unqualified audit opinions for Sunbeam’s
1996 and 1997 financial statements, Andersen and Harlow possessed knowledge superior to
Coleman-Parent concerning Sunbeam’s financial position, the accounting principles Sunbeam
used, the results of Sunbeam’s operations and cash flows, and whether Sunbeam’s financial
condition was presented in conformity with GAAP

99,  Asdescribed in d_etail above, Andersen and Harlow made representations
of fact that were false in the unqualified audit opinions it issued for Sunbeam’s 1996 and 1997
financial statements, including, among other things, (2) that Andersen’s audits of Sunbeam were
conducted in accordance with GAAS; (b) that Sunbeam’s financial statements fairly presented
the financial position of Sunbeam during the relevant periods; (c) that Sunbeam’s financial
statements fairly presented the results of Sunbeam’s operations and cash flows during the
relevant periods; and (d) that Sunbeam’s financial statements were in conformity with GAAP.

100. As described in detail above, Andersen and Harlow knew that those
representations were false at the time they were made and/or made those representations with
recklessness as to their truth. —

101.  Andersen consented to the publication of its audit reports to the public and

business world b'y consenting to thei1: inclusion in Sunbeam’s SEC filings: Given that - R
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publication, Andersen and Harlow intended that the public — including Coleman-Parent — would
rely on Andersen’s representations. Moreover, Andersen and Harlow specifically knew the terms
of the agreement for Coleman-Parent’s sale of Coleman Company to Sunbeam and consented to
the publication of Andersen’s audit report in Sunbeam’s March 6, 1998 Form 10-K filing with
the intent that Coleman-Parent rely upon Andersen’s representations.

102. In agreeing to sell its interest in Coleman Company for approximately 14.1
million shares of Sunbeam stock plus cash and other consideration, Coleman-Parent reasonably
and justifiably relied upon Andersen’s representations and omissions as to Andersen’s 1996 and
1997 audits. |

103. But for Andersen’s misrepresentations, Coleman-Parent would not have
agreed sell its business to Sunbeam in return for artificially-inflated Sunbeam stock, among other
consideration. As a result of Andersen’s and Harlow’s misconduct, Coleman-Parent has been
damaged in excess of $600,000,000.

COUNT II
Fraudulent Inducement To Contract
(Conspiracy and Concerted Action)

104. Coleman-Parent repeats and realleges each and every allegation above as if
set forth fully herein.

105. As described in detail above, Sunbeam’s 1996 and 1997 financial
statements contained false statements of material fact. Those material misrepresentations
included, among other things, (a) overstating Sunbeam’s 1996 operating losses by approximately
$40 million; (b) overstating Sunbeam’s 1996 losses from continuing operations by approximately
$26 nﬁllion; (c) overstating Sunbeam’s 1996 net losses by approximately $20 million;

(d) overstating Sunbeam’s 1997 operating eamnings by approximétely $95 million; () overstating
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-32-

16div-000270



Sunbeam’s 1.997 earnings from continuing operations by over $70 million; (f) overstating
Sunbeam’s 1997 net earnings by approximately $70 million; and (g) overstating Sunbeam’s 1997
operating income figure by approximately 50%.

106.  As described in detail above, Andersen and Harlow made representations
of fact that were false in the unqualified audit opinions it issued for Sunbeam’s 1996 and 1997
financial statements, including, among other things, (a) that Andersen’s audits of Sunbeam were
conducted in accordance with GAAS; (b) that Sunbeam’s financial statements fairly presented
the financial position of Sunbeam during the relevant periods; (c) that Sunbeam’s financial
statements fairly presented the results of Sunbeam’s operations ard cash flows during the
relevant periods; and (d) that Sunbeam’s financial statements were in conformity with GAAP.

107. As described in detail above, Sunbeam, Andersen, and Harlow knew that
those representations were false when made and/or made those representations with reckless
disregard as to tileir truth.
. 108. In order to induce Coleman-Parent further into entering into and fulfilling
a contract to sell its interest in Coleman Company to Sunbeam in exchange for approximately
14.1 million shares of Sunbeam stock, Sunbeam represented that its SEC filings dating back to
January 1, 1997 were accurate and not misleading as of February 27, 1998 and would be accurate
and not misleading on March 30, 1998. Sunbeam’s management, Andersen, and Harlow knew
and/or recklessly disregarded that those representations were false when made because
Sunbeam’s SEC filings contained Sunbeam’s false and misleading 1996 and 1997 financial
statements and Andersen’s false and misleading audit reports. B

109. Inreasonable and justifiable reliance on Sunbeam’s representations that its

SEC filings — including its financial statements and Andersen’s audit reports — were accurate
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with respect to Sunbeam’s financial position and operating results, Coleman-Parent agreed to
accept 14.1 million shares of Sunbeam stock and other consideration in exchange for its
controlling stake in Coleman Company.

110.  As a proximate result of its reliance on those misrepresentations,
Coleman-Parent gave up its stake in Coleman Company in exchange for shares of Sunbeam
which, once the truth of Sunbeam’s financial situation was revealed, became worthless. Those
misrepresentations proximately caused injury to Coleman-Parent in excess of $600,000,000.

111.  Andersen and Harlow were part of a team with Dunlap, Kersh, and the
other senior Sunbeam executives that acted in concert and wrongfully conspired to create the
appearance that Sunbeam was performing at a high level to artificially inflate the stock price of
Sunbeam and make it attractive for a sale to another company. Andersen and Harlow explicitly
or implicitly by acquiescence agreed to become part of that conspiracy and committed overt acts
in furtherance of its fraudulent scheme in order to retain Sunbeam as a client and eam significant
fees.

112. In furtherance of that conspiracy, Dunlap and the other Sunbeam
executives decided to acquire Coleman Company in order to further increase Sunbeam’s stock
price and maintain the illusion of its good performance. In pursuance of that scheme, Andersen
and Harlow committed the overt acts of issuing Andersen’s false and misleading March 1998
unqualified audit opinion with respect to Sunbeam’s 1997 financial statements and of consenting
to its publication to the SEC as part of Sunbeam’s Form 10-K filing on March 6, 1998.
Andersen and Harlow knew that Andersen’s audit opinion would be used by Sunbeam to ipduce
Coleman-Parent into selling its controlling stake in Coleman Company in exchange for shares of

artificially-inflated Sunbeam stock. Andersen’s audit report also furthered that conspiracy by
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actively supiaorting the illusion of Sunbeam’s performance that had been created in the market,
which helped support the company’s artificially-inflated stock price. In doing so, Andersen and
Harlow committed the tortious act of fraudulent inducement in concert with Dunlap and the other
Sunbeam executives pursuant to a common design.

113.  As described above, Coleman-Parent was damaged as a result of those
concerted acts performed as part of that conspiracy.

COUNT U1
Negligent Misrepresentation

114. Coleman-Parent repeats and realleges each and every allegation above as if
set forth fully herein.

115.  Andersen provided the information in its audit reports regarding
Sunbeam’s 1996 and 1997 financial étatementé in the course of its business as an accounting firm
in the employ of Sunbeam.

116. Inissuing its audit report regarding Sunbeam’s 1997 and 1996 financial
Statements and in consenting to that report’s inclusion in Sunbeam’s March 6, 1998 Form 10-K
filing with the SEC, Andersen and Harlow were aware that such information was being provided,
in part, for the specific guidance and reliance of Coleman-Parent, which was agreeing to sell
Coleman Company to Sunbeam for approximately 14.1 million shares of Sunbeam stock plus
cash. In particular, Sunbeam warranted and represented to Coleman-Parent that its SEC filings,
and audited financial statements including Andersen’s report, were accurate — a fact that
Andersen and Harlow were aware of when Andersen issued its report and consented to its
publication, Andersen and Harlow expected that Coleman-Parent would rely on Andersen_’s

1997 audit report. Andersen and Harlow also were aware and expected that Coleman-Parent
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specifically was relying on Andersen’s previously issued 1996 audit report, which Andersen did
not retract until long after the Coleman Company transaction closed.

117.  As described in detail above, Andersen’s unqualified audit opinions for
Sunbeam’s 1996 and 1997 financial statements contained material falsehoods, including, among
other things, (a) that its audits of Sunbeam were conducted in accordance with GAAS; (b) that
Sunbeam’s financial statements fairly presented the financial position of Sunbeam during the
relevant periods; (c) that Sunbeam’s financial statements fairly presented the results of
Sunbeam’s operations and cash flows during the relevant periods; and (d) that Sunbeam’s
financial statements were in conformity with GAAP.

118.  As described in more detail above, Andersen and Harlow failed to exercise
reasonable care or competence in obtaining or communicating the information contained in their
audit reports regarding Sunbeam’s 1996 and 1997 financial statements.

119.  Coleman-Parent reasonably and justifiably relied upon the information
f:ontained in Andersen’s audit reports, including their material falsehoods regarding Sunbeam’s
financial condition and operating results and regarding the conformance of Sunbeam’s financial
statements to GAAP. In reliance on those material falsehoods, Coleman-Parent agreed to sell its
interest in Coleman Company for approximately 14.1 million shares of Sunbeam stock, cash, and
other consideration.

120. As aresult of Andersen’s and Harlow’s misconduct, Coleman-Parent has
been injured in an amount in excess of $600,000,000.

WHEREFORE, plaintiff Coleman (Parent) Holdings, Inc. demands judgment

against Arthur Andersen LLP and Phillip E. Harlow as follows:
' e e
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A. Compensatory damages in an amount in excess of $600,000,000;

B. An award of costs and expenses incurred in this action, including
reasonable attorneys’ and experts’ fees; and

C. Any further relief as the Court may deem just and proper in light of all the
circumstances of the case.

D. Coleman-Parent expressly reserves the right to seek leave to amend its
complaint pursuant to Fla. Stat. § 768.72 to assert claims for punitive damages in excess of $1.2
billion as allowed by law.

JURY DEMAND

Plaintiff demands a trial by jury.

Dated: June 8§, 2001

COLEMAN (PARENT) HOLDINGS, INC.

By: e P T Prere Semc

’ One of Its Xttorneys

John Scarola

SEARCY DENNEY SCAROLA
BARNHART & SHIPLEY P.A.

2139 Palm Beach Lakes Blvd.

West Palm Beach, FL 33402-3626

(561) 686-6300

Jerold S. Solovy

Ronald L. Marmer

Joel J. Africk

Matthew M. Neumeier
Avidan J. Stem

JENNER & BLOCK, LLC
One IBM Plaza, Suite 4400
Chicago, lllinois 60611
(312) 222-9350
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rﬁwra_ sysdeliv@fn3a.prod.fedex.com on 06/26/2003 11:45:43 AM
o R ;

Please respond to FedEx <donotreply@fedex.com>

To: Kimberly Chervenak/Washington DC/Kirkland-Ellis@K&E
cc:

Subject: FedEx shipment 791422214115

Our records indicate that the shipment sent from KIMBERLY CHERVENAK/KIRKLAND & ELLIS
to Jerold Solovy/Jenner & Block, LLC has been delivered.

The package was delivered on 06/26/2003 at 9:29 AM and signed for

or released by E.BRADLEY.

The ship date of the shipment was 06/25/2003.
The tracking number of this shipment was 791422214115.

FedEx appreciates your business. For more information about FedEx services,
please visit our web site at http://www.fedex.com

To track the status of this shipment online please use the following:
http://www.fedex.com/cgi-bin/tracking?tracknumbers=791422214115&action=track&language=
english&cntry code=us

Digclaimer

FedEx has not validated the authenticity of any email address.
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Thomas Clare
06/25/2003 07:32 PM

To mbrody@jenner.com
cc: Jlanno@CarltonFields.com (bcc. Kimberly Chervenak/Washington DC/Kirkland-Ellis)

Subject: MS & Co./ Coleman Litigation

Mike:

Per the parties’ agreement for electronic service of pleadings, | am attaching the following documents:
(1) MS& Co.'s Motion To Dismiss Or, In The Alternative, For Judgment On The Pleadings

(2) MS & Co.'s Motion To Stay Discovery

(3) MS & Co.'s Objections to CPH's First Set of Document Requests

Exhibits for (1) have been sent by Federal Express and will arrive tomorrow.,

---Tom

20030625 MS ObjsCPH1stRFP 20030625 MS MotStayDisc.r 20030625 MS Mot&MembDismiss
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Thomas Clare

06/25/2003 07:32 PM
To: mbrody@jenner.com
cc: Jlanno@CarltonFields.com (bce: Kimberly Chervenak/Washington DC/Kirkland-Ellis)

Subject: MS & Co. / Coleman Litigation

Mike:

Per the parties' agreement for electronic service of pleadings, | am attaching the following documents:

(1) MS& Co.'s Motion To Dismiss Or, In The Alternative, For Judgment On The Pleadings
{(2) MS & Co.'s Motion To Stay Discovery

(3) MS & Co.'s Objections to CPH's First Set of Document Requests

Exhibits for (1) have been sent by Federal Express and will arrive tomorrow.

--- Tom

g

20030625 MS ObjsCPH1stRFP. 20030625 MS MotStayDisc.p 20030625 MS Mot&MembDismiss.
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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH
COUNTY, FLORIDA

CASE NO: 03 CA-005045 Al

COLEMAN (PARENT) HOLDINGS, INC,,
COPY / ORIGINAL

Plaintif, RECEIVED FOR FILING
V. JUN 25 2003
MORGAN STANLEY & CO., INC,, o BERETHE L, WILKEN.

CIRCUIT CIVIL DIVISION
Defendant.
/

DEFENDANT’S MOTION TO STAY DISCOVERY

Defendant Morgan Stanley & Co. Incorporated (“MS & Co.”), pursuant to Florida Rule
of Civil Procedure 1.280(c), moves for a protective order staying all discovery in this action until
the Court has had an opportunity to rule on MS & Co.’s Motion to Dismiss Pursuant to Florida
Rule of Civil Procedure 1.061 (forum non conveniens), and to rule on MS & Co.’s case
dispositive Motion For Judgment on the Pleadings. The protective order sought in this motion js
designed to protect MS & Co. — and non-party witnesses in this case — from the undue burden
and unnecessary expense that would occur from allowing discovery to go forward in a case that
1s not even properly before this Court.

PROCEDURAL HISTORY

Plaintiff Coleman (Parent) Holdings Inc. (“CPH”) filed this action on May 8, 2003,
alleging that it was persuaded to sell its stake in the Coleman Company (“Coleman”) to the
Sunbeam Corporation (“Sunbeam”) in reliance on false and misleading representations about
Sunbeam’s financial health. The only named defendant is MS & Co., who served as a financial

advisor to Sunbeam for part of the deal and who played no role in auditing Sunbeam’s financial
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statements or making representations regarding Sunbeam’s financial health. CPH has recently
pursued identical claims in this Court against Arthur Anderson — Sunbeam’s auditor == and
settled those claims for an undisclosed sum.

Immediately after filing its Complaint, Plaintiff served MS & Co. with notice to take
depositions of ten individuals over a two week period starting July 10, 2003. (See May 9, 2003
Notice of Taking Videotaped Deps. (“Notice of Deps.”) (Ex. A).) Most of these individuals are
New York residents; only one is an MS & Co. employee (and he works and lives in London);
and only one is under the legal control of MS & Co: Plaintiff also served MS & Co. with a
blanket request for production of documents, containing sixty-one separate paragraphs many of
which themselves contain two or three separate and independent requests. (See May 9, 2003
P1.’s 1st Request for Prod. of Docs. (“1st Request”) (Ex. B).) These requests have nothing to do
with Florida — to the contrary, all or substantially all of the requested documents are located in
New York.!

MS & Co. answered the Complaint on June 23, 2003. The Answer demonstrates that the
Complaint fails to state any legally valid claims. The Complaint contains no factual allegation
that CPH relied on any representation attributed to MS & Co. and the documents quoted in the

Complaint foreclose such reliance as a matter of law. Moreover, MS & Co.’s affiliate lent and

| They are also redundant and abusive. See, e.g., id. § 2 (“All documents reflecting all fees and expenses paid by
Sunbeam to you, including without limitation all billing statements, invoices, time detail records, individual
calendars, daily diaries (including electronic calendar programs), or other documents that describe or record the time
spent, or expenses incurred (including back-up for any out-of-pocket expenses), by any Morgan Stanley personnel,
or that describe or record any aspect of their activities conceming any services performed on behalf of, or
concerning Sunbeam.”); id. § 29 (“All documents conceming the closing of the Subordinated Debenture Offering
including without limitation all documents concerning the decision to close the Subordinated Debenture Offering.”);
id. 9 30 (“All documents concerning the Subordinated Debenture Offering.”); id. | 35 (*All documents concerning
the Coleman Transaction.”); id. § 36 (“All documents concerning the Subordinated Debenture Offering.”); id. § 39
(“All documents concerning Coleman or CPH.”); id. § 41 (“All documents concerning the events and matters that
are the subject of the Complaint filed [in] this action.”).

WPB#566253 1 2
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lost hundreds of millions of dollars to Sunbeam in the course of the Coleman transaction. Thus,
rather than being complicit in the fraud alleged in the Complaint, the pleadings show that MS &
Co. was itself a victim of that fraud.

Simultaneously with this Motion to Stay Discovery, MS & Co. has filed its Motion to
Dismiss Pursuant to Florida Rule of Civil Procedure 1.061 Or, In The Altemative, For Judgment
On The Pleadings (“Motion to Dismiss”), which provides the Court with two substantial and
independent grounds for disposing of Plaintiff’s Complaint in its entirety.

First, MS & Co. moves to dismiss on the ground of forum non conveniens pursuant to
Florida Rule of Civil Procedure 1.061. Under Rule 1.061, CPH’s lawsuit should proceed in New
York — where the events and injuries it complains of allegedly occurred, where both parties are
headquartered, and where the overwhelming majority of the witnesses and relevant documents
are located. This strong preference for a New York forum is confirmed by the fact that this
Court — or any other court adjudicating this controversy — will have to apply New York law to
Plaintiff’s claims.

Second, MS & Co. moves for judgment on the pleadings pursuant to Florida Rule of
Civil Procedure 1.140(c). As set forth in detail in the Motion to Dismiss and Memorandum of
Law filed in support thereof, Plaintiff’s Complaint suffers from numerous legal defects and
should be dismissed in its entirety for failure to state a legally valid Claim.

DISCUSSION

I This Court Has Broad Discretion To Control The Timing And Sequence Of
Discovery.

Florida Rule of Civil Procedure 1.280(c) authorizes this Court to stay burdensome and
ultimately wasteful discovery pending decision on dispositive motions. Rule 1.280(c) provides:

Upon motion by a party or the person from who discovery is
sought, and for good cause shown, the court in which the action is

WPB#366293.1 3
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pending may make any order to protect a party or person from
annoyance, embarrassment, oppression, or undue burden or
expense that justice requires . . . .

Fla. R. Civ. P, 1.280(c). Additionally, Florida Rule of Civil Procedure 1.280(d) authorizes the
Court, upon motion of one of the parties, to issue an order controlling the timing and sequence of
discovery “for the convenience of parties and witnesses and in the interest of justice.”

Together, Rule 1.280(c) and Rule 1.280(d) provide the court with broad discretion to
impose a stay of discovery pending the determination of dispositive motions by the issuance of a
protective order. See, e.g., Rasmussen v. South Fla. Blood Serv., Inc., 500 So. 2d 533, 535 (Fla.
1987) (“The discovery rules . . . confer broad discretion on the trial court to limit or prohibit
discovery.”); SCI Funeral Servs. of Fla., Inc. v. Light, 811 So. 2d 796, 798 (Fla. 4th DCA 2002)
(“[T}he scope and limitation of discovery is within the broad discretion of the trial court.”).
1L A Stay Of Discovery Is Particularly Appropriate Here Because MS-& Co.>s Motion

To Dismiss Raises Substantial Forum Non Conveniens Issues — And May Dispose of
Plaintiff’s Entire Action As A Matter Of Law.

The requested stay of discovery pending resolution of MS & Co.’s Motion to Dismiss
would best serve the interests of justice and judicial economy in this case because that Motion
raises the serious threshold question whether — under Florida Rule of Civil Procedure 1.061 —
Florida is the even appropriate forum for resolution of Plaintiff’s claims.

Indeed, nothing compels this Court to oversee the discovery of a New York plaintiff
against a New York defendant regarding a transaction that was based entirely in New York. And
the oversight required here would be substantial. As stated above, Plaintiff here requests
discovery from non-party witnesses over whom MS & Co. has no legal control and of potentially
hundreds of thousands of documents, few of which have anything to do with the merits of
Plaintiff's claims, and all (or substantially all) of which are located outside of Florida. (See 1st

Request and Notice of Deps.) None of this discovery, of course, is relevant to the dispositive
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questions now pending before this Court — i.e., whether this Court is the proper forum to
resolve this New York-based controversy and/or whether the Complaint states any legally valid
claim — either of which may dispose of this case in its entirety.

Under these circumstances, a stay of the discovery sought by Plaintiff is warranted on a
number of independent grounds:

First, because this action should proceed — if at all — in New York, not Florida, this
Court is not the proper forum for directing discovery on the merits of Plaintiff's claims. See,
e.g., Gleneagle Ship Mgmt. Co. v. Leondakos, 602 So. 2d 1282, 1284 (Fla. 1992) (discovery
conducted during pendency of motion to dismiss for lack of jurisdiction should not address
merits of case and “should not be broad, onerous or expansive”); Church of Scientology of Cal.,
Inc. v. Cazares, 401 So. 2d 810, 810 (Fla. 2d DCA 1981) (authority of a trial court found to lack
venue is limited to entry of an order dismissing or transferring the case).

Second, it would impose an unnecessary burden and expense to require the parties to
engage in extensive discovery prior to this Court’s ruling on a motion that is likely to dispose of
the entire case as a matter of law. See, e.g., Chudasama v. Mazda Motor Corp., 123 F.3d 1353,
1367 (11th Cir. 1997) (“Facial challenges to the legal sufficiency of a claim or defense, such as a
motion to dismiss based on failure to state a claim for relief, should . . . be resolved before

discovery begins.”) (emphasis added).?

2 Florida courts Jook to federal decisions for guidance in interpreting Florida’s Rules of Civil Procedure. See, e.g.,
Gleneagle, 602 So. 2d at 1283-84; Smith v. Southern Baptist Hosp. of Fla., Inc., 564 So. 2d 1115, 1117 & n.2 (Fla.
1st DCA 1990) (federal cases are “pertinent and highly persuasive” for construing Rule 1.280(c)). These federal
decisions typically stay discovery in circumstances materially indistinguishable from this case — indeed, there
appears to be no reported case of any jurisdiction questioning a trial court’s broad discretion to limit discovery in
the circumstances presented here. See, e.g., Enplanar, Inc. v. Marsh, 11 F.3d 1284, 1291 (5th Cir. 1994)
(“[Plaintiffs] cite to no autherity, and we have found none, holding the district court has abused its discretion in
denying merits-related discovery pending ruling on a motion for change of venue.”) (emphasis added); Landry v.
Air Line Pilots Ass'n Int'l, 901 F.2d 404, 435-36 (5th Cir. 1990) (affirming stay of broad discovery not related to

(Continued...)
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Third, non-party witnesses should not be forced to retain counsel and appear for
depositions before it is determined that there is some basis for this suit to proceed in this forum,
if at all. See Chudasama, 123 F.3d at 1368 (““Allowing a case to proceed through the pretrial
process with an invalid claim. . . . does nothing but waste the resources of the litigants in the
action before the court, delay resolution of disputes between other litigants, squander scarce
judicial resources, and damage the integnty and the public’s perception of the . . . judicial
system.”).

Fourth, the discovery sought here imposes the sort of “undue burden or expense” for
which “justice requires” a temporary stay under Rule 1.280(c). Plaintiff has indiscriminately
demanded every scrap of information from “Morgan Stanley” — defined broadly to include all
subsidiaries, divisions, predecessors, successors, and representatives — that even tangentially
relates to claims alleged in the Complaint. This information would come in the form of
hardcopy files, electronic servers, computer hard drives, and electronic mail, among other
sources, and could generate hundreds of thousands of documents from multiple facilities. It is

hard to imagine a more burdensome or unnecessary request at this stage of the litigation.

dispositive motion); Transunion Corp. v. PepsiCo, Inc., 811 F.2d 127, 130 (2d Cir. 1987) (affirming stay of
discovery pending decision on motion to dismiss for forum non conveniens); Spencer Trask Software & Info. Servs.,
L.L.C. v. RPost Int'l Ltd., 206 FR.D. 367, 368 (S.D.N.Y. 2002) (“[S]tay of discovery should be granted where
motion to dismiss ‘is potentially dispositive, and appears to be not unfounded in the law.””) (emphasis added)
(quoting Gandler v. Nazarov, No. 94 Civ. 2272 (CSH), 1994 WL 702004, at *4 (S.D.N.Y. Dec. 14, 1994)); Johnson
v. New York Univ. School of Educ., 205 F.R.D. 433, 434 (S.D.N.Y. 2002) (granting stay where “defendant’s motion
1o dismiss is potentially dispositive and does not appear to be unfounded in the law”™) (emphasis added); Chavous
v. D.C. Fin. Responsibility & Mgmt Assistance Auth., 201 FR.D. 1, 2 (D.D.C. 2001) (“It is well settled that
discovery is generally considered inappropriaie while a motion that would be thoroughly dispositive of the claims
in the Complaint is pending.”) (internal quotation & citation omitted; emphasis added); Anti-Monopoly, Inc. v.
Hasbro, Inc., No. 94 Civ, 2120 (LMM), 1996 WL 101277, at *3 (S.D.N.Y. March 7, 1996) (granting stay on the

ground that discovery “will be totally unnecessary if {Defendant’s] motion for judgment on the pleadings . . . is
granted”) (emphasis added). '

WPB#366291.1 6
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Finally, Plaintiff will not be prejudiced if discovery is postponed. The question whether
the Plaintiff states any legally valid claims is a pure question of law — no factual development
can assist the Court in making that determination. Nor do any of Plaintiff’s discovery requests
pertain to whether this Court is a proper forum for this suit. At bottom, Plaintiff has filed suit in
a foreign jurisdiction with no connection to the underlying claim and now seeks to have
discovery directed by a foreign court against a foreign defendant and non-party witnesses. The
interests of justice, judicial economy, fundamental fairness and common sense require that such
discovery be stayed prior to a ruling on whether this case even belongs in Florida and/or whether
this case presents any legally valid claims.

CONCLUSION

Staying discovery pending resolution of MS & Co.’s Motion to Dismiss best serves the
interest of justice and judicial economy. MS & Co.’s Motion to Dismiss will allow the Court to
dispose of Plaintiff’s entire action with no additional expenditure of resources by the parties.
Compared to the burden of discovery, especially for non-party and non-resident witnesses,
Plaintiff will suffer no cognizable injury from allowing the Court to determine whether the
Florida courts are a proper forum for this case before discovery commences. Allowing discovery
to go forward, however — before the forum issue has been determined and the legal sufficiency
of Plaintiff’s Complaint has been established — would be wasteful, burdensome, and prejudicial.

For these reasons, Defendant MS & Co. respectfully requests that this Court enter an

order staying all discovery pending the Court’s rulings on MS & Co.’s Motion to Dismiss.

WPBH366293.1 7
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by

Federal Express to all counsel of record on the attached service list on thiso? —day of Jﬁne,

2003.

Thomas D. Yannucci, P.C. CARLTON FIELDS, P.A.
Thomas A. Clare 222 Lakeview Ave., Suite 1400
Larissa Paule-Carres West Palm Beach, FL 33401
Brett McGurk Telephone: (561) 659-7070
KIRKLAND & ELLIS Facsimile: (561) 659-7368

655 15 Street, N.W. — Suite 1200

e-mail: jiapno@carltonfields.com
Washington, D.C. 20005
Telephone:  (202) 879-5000 [ é % %: )
Facsimile: (202) 879-5993 BY:

JOSEFH IANNO, JR.
COUNSEL FOR DEFENDANT Florida Bar No: 655351

WPBN366293.1 8
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SERVICE LIST

John Scarola Counsel for Plaintiff —‘
SEARCY, DENNEY, SCAROLA,
BARNHARDT & SHIPLEY, P.A.
2139 Palm Beach Lakes Boulevard
West Palm Beach, Florida 33409

| Jerold S. Solovy Counsel for Plaintiff
JENNER & BLOCK, LLC
One IBM Plaza

Suite 4400

Chicago, Illinois 60611
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

COLEMAN (PARENT) HOLDINGS INC,, CA 005045 AT

)
D c No
aseé 0
Plaintiff, Y EE IR
" g CLER u?'? Et‘{}u. gest i
v, )
) MAY 09 2023
MORGAN STANLEY & CO.,INC., )
) COPY / ORIGINAL
Defendant, ) RECEIVED FOR FILINC
)

NOTICE OF TAKING VIDEOTAPED DEPOSITIONS

To:  Morgan Stanley & Co., Inc.
1585 Broadway
New York, NY 10036
PLEASE TAKE NOTICE that Plaintiff Coleman (Parent) Holdings Inc., will take the

depositions upon oral examination of the following witnesses pursuant to Florida Rule of Civil

Procedure 1.310 on the dates and at the times set forth below:

John Tyree July 10-11, 2003 at 9:00 a.m.
Robert Kitts July 14-15, 2003 at 9:00 a.m.
Alexandre Fuchs July 16-17, 2003 at 9:00 a.m.
Lawrence Bornstein July 21, 2003 at 9:00 a.m.
Mark Brockelman July 23, 2003 at 9:00 a.m.
Dennis Pastrana July 28, 2003 at 9:00 2.m.
Richard Goudis July 30, 2003 &t 9:00 a.m.
David Fannin August 4, 2003 at 9.00 a.m.
Albert Dunjap August 11,2003 at 9:00 a.m.
Deborah MacDopald August 18, 2003 at 9:00 a.m.

The depositions will be recorded by videotape and stenographic means at the offices of
Searcy Denney Scarola Barnhart & Shipley, P.C., 2139 Palm Beach Lakes Blvd., West Palm Beach,
Florida. The deposition will be taken before a person authorized to administer oaths and will

continue day to day until completed.

MAY-12-2083 18:87 97% P.@2

16div-000291



05/12/2703 11 08 FAX A 003/015

The videotape operator will be Esquire Deposition Services at515 West Flagler Drive, Suite

P-200, West Palm Beach, FL 33401.

COLEMAN (PARENT) HOLDINGS INC.

By: Jj ]~ Gaere St

One of s Attorneys
Jerold S. Solovy Jack Scarola
Ronald L. Marmer SEARCY DENNEY SCAROLA BARNHART
Robert T. Markowski & SHIPLEY P.A,
Deirdre E. Connell 2139 Palm Beach Lakes Blvd
JENNER & BLock, LLC West Palm Beach, Florida 33405
One IBM Plaza, Suite 4400 (561) 686-6300
Chioago, INlinois 60611
(312) 222-9350
-
MAY-12-2003 10:097 97% F.03
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

)
COLEMAN (PARENT) HOLDINGS INC,, )
)
PlaintifT, ) Case No. CA 005045 Al
)
v )
) DOROTHY H. WILKEN _ *
) CLEs?K OF CIRCUIT COURT
MORGAN STANLEY & CO., INC,, ) CIRCUIT CIVIL DIVISION
Defendant. ; MAY 09 2003

COPY / ORIGINAL

PLAINTIFF’S FIRST REQUEST FOR PRODU@EBEWEPO%ﬁE{yTH\IG

Plaintiff Coleman (Parent) Holdings, Inc. (“CPH" or “Plaintiff"), by its attomeys

Searcy Denney Scarola Bamnhart & Shipley P.A. and Jenner & Block, LLC, hereby serves its First
Request for Production of Documents upon Defendant Morgan Stanley & Co., Inc. (“Morgan
Stanley” or “Defendant”), and requests responses and the production of documents at the office of
Searcy Denney Scarola Barnhart & Shipley P.A., 2139 Palm Beach Lakes Bivd., West Palm Beach,
Florida, within the time provided by Florida Rule of Civil Procedure 1.350(b).
DEFINITIQNS

1. “Arbitrations” means AlbertJ, Dunla unbeam Corporation, No.32 160
00088 99 (AAA); and Russell A, Kersh and Sunbeam Corporation, No. 32 160 00091 99 (AAA).

2. «Coleman” means the Coleman Company, Inc. or any of its present and
former officers, directors, employees, representatives, agents, and all other persons acting or

purporting to act on its behalf.

MAY-12-2083 10:07 9% F.04
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3. “CPH” means Coleman (Parent) Holdings Inc., Coleman Worldwide
Corporation, CLN Holdings, Co. Inc., or any of their present and former officers, directors,
employees, representatives, agents, and al] other persons acting or purporting to act on their behalf.

4, “Coleman Transaction” means the transaction contemplated by the
February 27, 1998 Agreements.

5. “Communpication” means the transmittal of information by letter,
memorandurn, facsimile, orally, or otherwise.

6. “Concerning” means reflecting, relating to, referring to, describing,
evidencing, or constituting.

7. “Documents” means documents whether fixed in tangible medium or
electronically stored. The word “documents” shall include, by way of example and not by way of
limitation, all of the following: papers, correspondence, trade letters, envelopes, memorands,
telegrams, cables, notes, messages, reports, studies, press releases, comparisons, books, accounts,
checks, -audio and video recordings and transcriptions thereof, pleadings, tesimony, articles,
bulletins, pamphlets, brochures, magazines, questionnaires, surveys, charts, newspapers, calendars,
desk calendars, pocket calendars, lists, logs, publications, notices, diagrams, instructions, diaries,
minutes for meetings, corporate minutes, orders, resolutions, agendas, memorials or notes of oral
communications, whether by telephone or face-to-face, contracts, agreements, drafts of or proposed
contracts or agreements, memoranda of understanding, letters of intent, computer tapes, computer
drives or memories, computer diskettes or disks, e-mail, CD-ROMs, or any other wangible thing on
which any handwriting, typing, printing, photostatic, electronic, or othet form of communication or

information is recorded or reproduced, together with all notations on any of the foregoing, all

2-
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originals, file copies, or other unique copies of the foregoing, and all versions or drafts thereof,
whether used or not.

3. “February27, 1998 Agreements” means (a) the Agreementand Plan of Merger
dated as of February 27, 1998 ameng Sunbeam Corp., Laser Acquisition Corp., CLN Holdings, Inc.
and Coleman (Parent) Holdings Inc. and (b) the Agreement and Plan of Merger dated as of February
27, 1998 among Sunbeam Corp., Camper Acquisition Corp., and The Coleman Company, Inc.

9. “Financial Statements” means, without limitation, balance sheets, statements
of income, earnings, retained eamings, sources and applications of funds, cash flow projections,
notes to each such statements, or any other notes which pertain to the past or present financial
condition of Sunbeam, whether any of the foregoing is audited or unaudited, whether final, interim
or pro forma, comp]ete or partial, consolidated, yearly, monthly, or otherwise.

10.  “Litigations” means In Re Sunbeam Securities Litigation, 98-8258-Civ.-
Middlebrooks (S.D. Fla.); Camden Agset age P.. eral, v. Sunbeam Corporation, et al,,
98-8773-Civ.-Middlebrooks and 98-8275-Civ.-Middlebrooks (S.D. Fla.); Krim v. Dunlap, ¢1 al., No.
CL983168AD (15" Jud. Cir,, Fla.); Stapleton v. Sunbeam Corp.. ¢t al.,,No. 98-1676-Civ.-King (S.D.
Fla.); Sunbeam Corp. V. PricewaterhouseCoopers LLP, No. CL005444AN (15" Jud. Cir., Fla.); In
re Sunbeam Corp,, Inc., No. 01-40291 (AJG) (Bankr. S.D.N.Y.) and any adversary proceedings
therein; SEC v. Dunlap, et al., No. 01-8437-Civ.-Middlebrooks (S.D. Fla.); Oaktree Capital
Management LLC v. Arthur Andersen LLP, No.BC257177 (L.A. Cry,, CA); and Coleman (Parent)
Holdings Inc. v. Arthur Andersen LLP. etal, No. CA 01-06062AN (15" Jud. Cir., Fla).

11, “Morgan Stanley” means Morgan Stanley & Co., Inc. or any of its
subsidiaries, divisions, predecessors, SUCCESSOrs, present and former employees, representatives,

agents, atomeys, accountants, advisors, or all other persons acting or purporting to act on its behalf.

MAY-12-2003 18:98 977
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12.  “SEC Administrative Proceedings” means In the Matter of Sunbeam Corp,,
SEC Administrative Proceeding File No. 3-10481, and In the Matter of David C. Fannin, SEC
Administrative Proceeding File No. 3-10482.

13.  “SEC” means the Securities and Exchange Commission.

14.  “Subordinated Debentures” means Sunbeam’s Zero Coupon Convertible
Senior Subordinated Debentures Due 2018.

15. “Subordinated Debenture Offering” means the offering of Sunbeam's
Subordinated Debentures.

16.  “Sunbeam” means Sunbeam Corporation, ox any of its subsidiaries, divisions,
affiliates, predecessors, successors, present and former employees, representatives, agents, and all
other persons acting or purparting to act on its behalf.

17.  “Yow" or “Your” means Morgan Stanley & Co., Inc. and/or any of its
subsidiaries, divisions, predecessors, successors, present or former employees, representatives,
agents, attorneys, accountants, advisors, or anyone acting or purporting o0 act on its behalf.

INSTRUCTIONS

L Documents shall be produced as they are kept in the usual course of business,
or organized and labeled to correspond to the categories in this Request. Documents attached 0 each
other should notbe separated. Documents consisting ofitems previouslyproduced in the Litiggtions,
Arbitrations, and/or SEC Administrative Proceedings with Bates numbering shall be produced in
Bates number order.

2, All documents shall be produced in the file folder, envelope or other container
in which the documents are kept or maintained by you. If, for any reason, the container cannot be

produced, produce copies of all Jabels or other identifying marks.

4.

MAY-12-2003 10:08 g7x F.@?
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3. The relevant period, unless otherwise indicated, shall be from January 1,
1997 through the date of trial of this matter, and shall include all documents and information
which relate in whole or in part to such period, or to events ot circumnstances during such period,
even though dated, prepared, generated or received prior or subsequent to that period. Please
supplement or correct your responses to these requests if, at any time, you become aware that your
responses are incomplete or incomrect in any respect.

4, If you claim the attorney-client privilege, or any other privilege or work-
product protection for all or any portion of a document, you shall provide a privilege log that
describes the withheld material sufficiently to allow CPH to test the privilege or protection asserted.

55 The following rules of construction apply:

a) The comnectives “and” and “or” shall be construed either
disjunctively or conjunctively as necessary to bring within the scope
of the discovery requests all responses that might otherwise be
outside of their scope;

b) The term “including” shall be constried to mean “without limitation”;
and

c) The use of the singular form of any word includes the plural and vice
versa.

DOCUMENTS REQUESTED

1. All documents conceming your efforts to have Sunbeam tetain or maintain
your investment banking and/or securities underwriting services.

2. All documents reflecting all fees and expenses paid by Sunbeam 10 you,

including without limitation all billing statements, invoices, time detail records, individual calendars,

5

@008/015
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daily diaries (including electronic calendar programs), or other documents that describe or record
the time spent, or expenses incurred (including back-up for any out-of-pocket expenses), by any
Morgan Stanley personnel, or that describe or record any aspect of their activities concerning any
services performed on behalf of, or concerning, Sunbeam.

kN All documents concerning any investigation, analysis, or due diligence of
Sunbeam conducted by you or on your behalf in 1997 or 1998.

4. All documents concerning any investigation, analysis, or due diligen(;e of
Coleman or CPH conducted by you Or on your behalf in 1997 or 1998.

5. All documents concerning your attempts in 1997 or 1998 to locate someone
to purchase §r otherwise acquire Sunbeam, whether through merger, purchase, transfer of assets or
seourities, or otherwise.

6. All documents conceming your attempts in 1997 or 1998 10 locate companies
for Sunbeam to purchase or otherwise acquire, whether through merger, purchase, transfer of assets
or securities, or otherwise.

7. All documents concerning the negotiation and signing of the February 27,
1998 Agreements.

8. All documents concerning the closing of the Coleman Transaction, inoluding
without limitation all documents concerning the decision to close the Coleman Transaction.

9. All documents concerning the meetings of Sunbeam’s Board of Directors in
1997 and 1998.

10.  Alldocuments concerningany discussion, prorise, agreement, orplantohave
research analysts, whether ornot at Morgan Stanley, provide coverage for Sunbeam or any of its debt

or equity securities.
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11.  Alldocumentsused, analyzed, consulted, or prepared by any Morgan Stanley
research analyst, including without Jimitation Andrew Conway, James Dormer, Jake Foley, and
Karen Eltrich, concerning Sunbeam.

12.  Alldocuments conceming communications between or among you, Sunbeam,
and Wall Street analysts concerning Suobeam or the Coleman Transaction.

13,  Alldocuments concerning any valuation of Sunbeam or Sunbeam securities.

14.  Alldocuments concerning the stock market’s valuation of Sunbeam securities,
including without limitation documents describing or enalyzing the increase or decline in the market
price of Sunbeam stock in the period from and including July 1, 1996 throu gh and including
December 31, 1998. '

15.  Alldocuments conceming any valuation of Coleman or Coleman securities.

16, Al dbcuments concerning synergies that might be achieved from a business
combination of Sunbeam and Coleman.

17.  All documents concerning Sunbeam’s financial statements and/or restated
financial statements.

18.  All documents comcerning the increase in the size of the Subordinated
Debenture Offering from $500 million to $750 million.

19.  All documents conceming any draft or executed “comfort letters” requested
by you or provided to you in connection with the Subordinated Debenture Offering.

20.  All documents conceming the sale of, or your attempts 0 sell, Subordinated
Debentures, including without limitation documents concexning road shows, communications with
potential investors, of communications with or among Morgan Stanley’s sales personnel.

21.  All documents concerning the pricing of the Subordinated Debentures.

-
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22, All documents concerning the conversion features of the Subordinated
Debentures.

23, All documents concerning the "pook of demand” for the Subordinated
Debentures.

24. Al documents concerning the events that took place on March 19, 1998 at
Global Financial Press, including without limitation documents conceming Lawrence Bornstein
and/or John Tyree.

.25.  Alldocuments conceming your communications with Sunbeam on March 18,

1998,

26. Al documents concerning the “bring-down” due diligence for the
Subordinated Debenture Offering.

27.  Aldocuments concerning your communications with Sunbeam on March 24,
1998.

28, Alldocuments concerning Sunbeam’s first quarter 1998 sales and/or earnings.

29.  Alldocuments concerning the closing of the Subordinated Debenture Offering
including without limitation all documents concerning the decision to close the Subordinated
Debenture Offering.

30.  All documents concerning the Subordinated Debenture Offering.

31. Al documents concerning any work or services you performed for or on
behalf of Sunbeam in 1997 or 1998, regardless of whether you were compensated for that work.

32.  All documents concerning press releases issued by Sunbeam on October 23,
1997, March 19, 1998, April 3, 1998, May 9, 1998, June 15, 1998, June 25, 1998, June 30, 1998,

October 20, 1998, and November 12, 1998.

MAY~-12-2083 1@:@9 97%
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33, All documents concerning the statements contained in the press releases
issued by Sunbeam on October 23, 1997, March 19, 1998, April 3, 1998, May 9, 1998, June 15,
1998, June 25, 1998, June 30, 1998, October 20, 1998, and November 12, 1998.

34. All documents concerning communications relating to Sunbeam, Coleman,
or CPH, including without limitation internal communications within Morgan Stanley or
communications between or among Morgan Stanley and Sunbeam; Skadden, Arps, Slate, Meagher
& Flom LLP; Coopers & Lybrand LLP; Llama Company; Arthur Andersen LLP; Sard Verbinnen
& Co., Inc.; Hill & Knowlton, Inc.; The Coleman Company, Inc.; Credit Suisse First Boston;
Coleman (Parent) Holdings Inc.; MacAndrews & Forbes Holdings, Inc.; Wachtell Lipton, Rosen &
Katz; Davis Polk & Ward_well; ar any other person or company, and/or any of their respective
employees, agents, or representatives.

35.  All documents concerning the Coleman Transaction.

36,  All documents conceming the Subordinated Debenture Offering.

37.  All documents concerning Albert Dunlap and/or Russell Kersh.

38,  All documents concerning the Scott Paper Company.

39.  All documents concerning Coleman or CPH.

40.  Alldocuments concerning MacAndrews & Forbes Holdings, Inc. withrespect
to Sunbeam, Coleman, or CPH.

41.  All documents concerning the events and matters thar are the subject of the
Complaint filed this action.

42.  Organizatonal charts, memoranda, or similar documents that describe the
business organizational structure and the administrative, management, and reporting structure of

Morgan Stanley from and including January 1, 1997 through and including December 31, 1998.

9.
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43, All documents concerning Morgan Stanley’s policies, procedures, manuals,
guidelines, reference materials, or checklists that were in effect from and including January 1, 1997
through and including December 31, 1998 for the performance of due diligence, including without
limitation due diligence performed in conmection with underwriting the sale of equity or debt
securities.

44.  All documents concerning employment contracts, performance evaluations,
and/or personnel files (including without limitation any documents that describe or discuss the
training, experience, competence, and accomplishments) of all Morgan St'anlcy personnel who
performed services for or on bebalf of Sunbeam in 1997 or 1998.

45.  Alldocuments concerning Morgan Stanley’s performance evaluation critenia
or guidelines in effect from and including January 1, 1997 through and including December 31,
1998.

46. All documents concerning Morgan Stanley’s compensation criteria or
guidelines in effect from and including January 1, 1997 through and including December31, 1998. '

47.  Allmarketing or other promotional material prepared orused by, or on behal{
of, Morgan Stanley concerning investment banking or securities underwriting services that were
created or used at any time from and including January 1, 1997 through and including December 31,
1998.

48.  Allofyourdocumentretention or document destruction policies or procedures
or similar procedures for the back-up or deletion of electronic or hard copy documents of any kind
for any time during 1997 through the present, including without limitation any amendments to any
such policies or procedures, schedules or related documents, and any memoranda or other

instructions communicated to your employees conceming the obligation and procedures to be

-10-
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utilized to preserve all relevant documents, including without limitation evidence concerning the
Litigations, the Arbitrations, and the SEC Administrative Proceedings.

49.  All documents you have provided or produced to eny party (whether
voluntarjly or in response to a document request, subpoena duces tecum, or other process served on
you) in any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings (including
without limitation any reports, communications, filings, testimony, legal memoranda, statements,
or other documents submitted to the Securities & Exchange Commission or any other party).

50.  All documents you have provided to the SEC, the Attorney General of New
York, or any other governmental or regulatory body concerning Sunbeam,

s1.  Alldocuments youhave received from the SEC, the Attorney General of New
York, or any other governmental or regulatory body concerning Sunbeam.

52.  All discovery requests or subpoenas served on you in any of the Litigations,
the Arbitrations, or the SEC Administrative Proceedings.

53, Allresponses and/or objections that you provided or produced in response to
a discovery request or subpoena served on you in any of the Litigations, the Arbitrations, or the SEC
Administrative Proceedings.

54,  All communications concerning any discovery request or subpoena served on
you in any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings.

55, Allmotions, memoranda, briefs, rulings, orders, or transcripts of proceedings
concerning any discovery request, subpoena, or other process in any of the Litigations, the

Arbitrations, or the SEC Administrative Proceedings.

-11-
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56.  Allprivilege logs you prepared in any of the Litigations, the Arbitrations, or
the SEC Administrative Proceedings with respect to documents that you withheld from production
in response to any document requests, subpoenas duces tecum, or other process.

57.  All transcripts of and exhibits to any depositions, recorded statements, or
affidavits in connection with any of the Litigations, the Arbitrations, or the SEC Administrative
Proceedings.

58.  All documents obtained by you or produced to you by other parties, third
parties, or non-parties (whether voluntarily or in response to any document requests, subpoenas
duces tecum, or other process served by you or any other party) concerning Sunbeam.

59.  All document fequests, subpoenas duces tecum, interrogatories, reql;ests for
admission, responses, or objections that you served on, or received from, any party, third party or

non-party in In re Sunbeam Corp., Inc., No. 01-40291 (AJG) (Bankr. S.D.N.Y.) and any adversary

proceedings therein.
60.  All transcripts of any hearings held in connection with the Litigations, the
Arbitrations, or the SEC Administrative Proceedings.
61.  Allaffidavits, declarations, or other testimonial statements filed or submitted
in connection with any of the Litigations, the Arbitrations, or the SEC Administrative Proceedings.
COLEMAN (PARENT) HOLDINGS INC.

By: =7 “JA i Lot

One of Its Attorneys
Jerold S. Solovy Jack Scarola
Ronald L. Marmer SeARCY DENNEY SCAROLA BARNHART
Robert T. Markowski & SHIPLEY P.A,
Deirdre E. Connell 2139 Palm Beach Lakes Blvd.
JENNER & BLock, LLC West Palm Beach, Florida 33402-3626
One IBM Plaza, Suite 4400 (561) 686-6300
Chicago, Illinois 60611
(312) 222-9350
-12-
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1996 WL 101277
(Cite as: 1996 W1, 101277 (S.D.N.Y.))

Only the Westlaw citation is currently
available.

United States District Court, S.D. New York.

ANTI-MONOPOLY, INC., Plaintiff,
V.
HASBRO, INC., Defendant.

No. 94Civ.2120(LMMXAJP).
March 7, 1996.

Carl E. Person, New York City, for Anti-
Monopoly, Inc.

David Berger, Palo Alto, CA, Neil R. Stoll,
New York City, for Kmart Corp.

OPINION AND ORDER
PECK, United States Magistrate Judge:

*1 In this antitrust action by Anti-Monopoly,
Inc. against major game manufacturer
Hasbro, Inc. (the manufacturer of, among
other games, "Monopoly"), defendant Hasbro
seeks a stay of discovery relating to plaintiff’s
"secondary-line" Robinson-Patman Act claims
until Judge McKenna rules on Hasbro’s
recently filed motion for judgment on the
pleadings on those claims for plaintiff’s lack of
antitrust standing. For the reasons set forth
below, Hasbro’s pending motion for judgment
on the pleadings provides "good cause" for the
stay of discovery, which is granted.

FACTS
Anti-Monopoly’s Complaint

Anti-Monopoly’s amended complaint
(hereafter, "complaint") is summarized in
Judge McKenna’s prior Opinion granting in
part defendants’ motion to dismiss the
complaint, familiarity with which is assumed.
Anti-Monopoly, Inc. v. Hasbro, Inc., 94 Civ.
2120, 1995 WL 380300 (SD.N.Y. June 27,
1995). Plaintiff Anti-Monopoly, which
possesses less than 1% of the market for
family board games, developed and marketed
a family board game called "Anti-Monopoly."
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I1d. at *1. Defendant Hasbro is the leading
manufacturer of family board games with
more than 80% of the market. Id. The
complaint also named retailers Toys "R" Us
and K-Mart as defendants, id., but plaintiff
has subsequently settled with both of them.
(See Declaration of Marthe Larosiliere, dated
February 22, 1996 [hereafter “Larosiliere
Dec."], Exs. A(3)-(4).)

After Judge McKenna’s June 1995 decision,
the following claims survived against Hasbro:
(1) Count I -- violation of § 2 of the Sherman
Act "by monopolizing, wilfully attempting to
monopolize, and combining and conspiring to
monopolize, the manufacturing and sale of
family board games" (1996 WL 380300 at *4-
5); (2) Count I -- tortious interference with
advantageous business relationships under
New York law (id. at *6-7); (3) Count VI --
Hasbro’s violation of § 7 of the Clayton Act by
acquiring competitors where the effect has
been to substantially lessen competition and
to create a monopoly (id. at *8); (4) Count VII -
- violation of the Robinson-Patman Act (§ 2 of
the Clayton Act) by "providing substantial
discounts, terms and services to major family
board game retailers which are not made
available on equal terms to competing smaller
family board game retailers and wholesalers
and which are not either cost justified or
otherwise permitted under § 2.’ (id. at *8,
quoting complaint; see also id. at *9; (5) Count
VII -- violation of § 1 of the Sherman Act
through illegal contracts, conspiracies and
combinations to restrain trade (id. at *9-10);
and (6) Count IX -- violation of § 3 of the
Clayton Act by selling to K-Mart, Toys "R" Us
and others on terms which require them not to
buy from Anti-Monopoly and other small
competitors (id. at *3).

This motion relates to Count VIIL of the
complaint, plaintiffs Robinson-Patman Act
claims for price discrimination. See id. at *8-9.
Plaintiff has alleged both a primary-line and
secondary-line Robinson-Patman Act claim.
Finding that the amended complaint alleged
that Hasbro "prices its products below an
appropriate measure of its costs," as required
by the case law under the Robinson-Patman
Act, the Court upheld the claim. Id. at *9. The
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Court noted, however, that "[blecause the
Court agrees that Anti-Monopoly has stated a
claim for primary-line injury, the Court does
not address at this time Anti-Monopoly’s claim
that it has suffered a secondary-line injury.”
1d.

*9 Hasbro has now moved before Judge
McKenna to dismiss plaintiff’s secondary-line
Robinson-Patman Act claim for lack of
standing. That motion, which is pending,
provides the linchpin for Hasbro’s motion to
stay discovery.

Because the difference between primary and
secondary-line injury is the key to these
motions, I quote Judge McKenna’s
explanation of primary and secondary-line
cases:

Two classes of plaintiffs are recognized to
have standing to bring a Robinson-Patman
claim. Direct competitors of the predator are
said to suffer primary-line injury when they
are unable to match the predator’s prices
and must either sell at a loss or lose market
share. Competitors of the favored purchasers
are said to suffer secondary-line injuries
when they are forced to compete in the same
market as the purchasers who are enjoying
the benefit of lower overhead for the same
product. Anti-Monopoly has argued that it
has suffered both types of injuries.

Id. at *9,
Anti-Monopoly’s Discovery Requests

After the initial pretrial conference on
August 9, 1995, by Order dated August 16,
1995, the Court set a cutoff date of March 15,
1996 for fact discovery and May 10, 1996 for
expert discovery. The Court notes that the
parties had proposed, and the Court rejected, a
much more leisurely schedule -- fact discovery
through September 1996 and expert discovery
through March 30, 1997. (See  8/9/95
"Proposed Joint Discovery Plan.")

In late December 1995, plaintiff served
Requests to Admit and a Second Set of
Interrogatories on defendant Hasbro, seeking
discovery in support of plaintiff’s secondary-

Page 3

line Robinson-Patman Act claim. (Larosiliere
Dec. Exs. F-G) In late January, plaintiff
served a Second Set of Requests to Admit,
containing requests 201-431, all of which
appear directed at the secondary-line claim.
(Id. Ex. 1) That same day, plaintiff served its
Second Request for Production of Documents,
including 12 requests directed at plaintiff’s
secondary-line claim. (Id. Ex. J.)

ANALYSIS

Pursuant to Rule 26(c), it is clear that the
Court has the discretion to stay discovery for
"good cause," and that good cause may be
shown where a party has filed (or sought leave
to file) a dispositive motion such as a motion
to dismiss. This is especially so where the stay
is for a "short" period of time and the opposing
party (here, plaintiff) will not be prejudiced by
the stay. See, e.g., In re Towers Financial
Corp. Noteholders Litigation, 93 Civ. 0810, --
WL - (S.D.N.Y. Jan. 29, 1996) (Peck,
M.J.); American Booksellers Assoc., Inc. v.
Houghton Miflin Co., 94 Civ. 8566, 1995 WL
72376 at *1 (S.D.N.Y. Feb. 22, 1995); Gandler
v. Nazarov, 94 Civ. 2272, 1994 WL 702004 at
*4 (S.D.N.Y. Dec. 14, 1994); Chrysler Corp. v.
Century Power Corp., 137 F.R.D. 209, 211
(SDN.Y. 1991); 2 M. Silberberg, Civil
Practice in the Southern District of New York
§ 24.04 at 24-8 (and cases cited therein) (1995).

The Breadth and Burden of the Requested
Discovery

*3 Two related factors that the courts
consider in deciding a motion for a stay of
discovery are the breadth of the discovery
sought and the burden of responding to it.
E.g., American Booksellers v. Houghton
Miflin, 1995 WL 72376 at *1, Chrysler v.
Century, 137 F.R.D. at 211. Here, plaintiff’s
secondary-line discovery requests are quite
extensive. They involve almost 300 Requests
to Admit, as well as 14 interrogatories and 12
document requests. (See Hasbro’s Brief at 4-5
& nn.7-8, 10; see also Berger 2/29/96 Letter to
the Court at 1-2.) These requests will be
totally umnnecessary if Hasbro’s motion for
judgment on the pleadings as to the secondary-
line Robinson-Patman Act claim is granted.
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(The Court is relying on Hasbro's assertion
that these requests only relate to the
secondary-line claim, which has not been
challenged by plaintiff.)

There Is No Prejudice to Plaintiff from a
Stay of Discovery

Another factor that the courts consider is
whether the party opposing the stay would be
unfairly prejudiced by a stay. E.g., Gandler v.
Nazarov, 1994 WL 702004 at *4; Chrysler v.
Century, 137 F.R.D. at 211.

Plaintiff will not be prejudiced by a stay
here. Plaintiff argues that "The requested stay
would destroy the accelerated time schedule
for discovery under which the parties and the
Court have been working, and almost
reached.” (Person 2/26/96 Letter to the Court,
at 1.) It is true that fact discovery is scheduled
to be completed by March 15, 1996. The Court
notes, however, that the parties originally
proposed that fact discovery run through
September 1996 (and expert discovery through
March 30, 1997) The deadlines were
accelerated only because this Court believes in
running a "rocket docket"” and suggested that
the parties could condense and expedite their
discovery schedule, to which they agreed. The
Court has every reason to believe that
Hasbro’s motion will be decided, and if it is
denied that the additional fact and expert
discovery needed will be conducted, before the
original March 30, 1997 cutoff date.

Plaintiffs second prejudice argument is
that:

Plaintiff cannot afford to call witnesses for
some of the needed discovery, and then have
to go through the process again for the
Robinson-Patman type discovery, if a stay is
granted. This means additional preparation
time, additional travel time to and from the
depositions, and other problems associated
with bifurcated discovery especially of third-
party witnesses, including re-noticing them
at this late date in discovery.

(Person 2/26/96 Letter at 1.) However, as of
this date, less than two weeks before the
scheduled March 15, 1996 close of fact
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discovery, plaintiff has noticed only three
depositions of senior Hasbro executives
(Messrs. Hassenfeld, Dittomassi and Wilson),
and no non-party depositions. (See Berger 2/
29/96 Letter to the Court at 3.) Further,
Hasbro contends that these three senior
executives do not "have specific or detailed
knowledge of pricing issues." (Id.) Thus,
according to Hasbro, if their motion for
judgment on the pleadings were denied, no
depositions would be repeated. (Id.) Even if
Hasbro were incorrect and these three
depositions would need to be reopened, any
extra cost to plaintiff is more than outweighed
by the expense to Hasbro (and to plaintiff) of
conducting discovery on a claim that may be
dismissed as legally insufficient. Moreover,
the "additional travel time to and from the
depositions" is a factor that, if necessary, can
be obviated in other ways later (e.g., by
agreement or order that the depositions occur
in New York when the witness is in New York
for business reasons, or permitting telephonic
depositions, etc.). It is premature to decide
what cost protection, if any, plaintiff will be
given later. But it is clear that there is no
prejudice to plaintiff from the stay.

Hasbro’s Motion For Judgment on the
Pleadings has "Substantial Grounds"

*4 The third and final factor the courts
examine is the strength of the dispositive
motion that is the basis for the discovery stay
application. E.g., Gandler v. Nazarov, 1994
WL 702004 at *4 (stay granted where motion
to dismiss "is potentially dispositive, and
appears to be not unfounded in the law")
(emphasis added); Chrysler v. Century, 137
FR.D. at 211 (motions to dismiss "appear to
have substantial grounds") (emphasis added).

From the Court’s preliminary look at

Hasbro’s motion for judgment on the
pleadings, the motion is "not unfounded in the
law" and "appears to have substantial
grounds.”

Plaintiff’s secondary-line standing argument
appears to be that Hasbro’s price
discrimination has put small retailers out of
business, and that plaintiff sold or would have
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sold its game to these retailers if they had not
gone out of business. (See Larosiliere Dec. Ex.
D: Pif's 1994 Brief Opposing Motion to
Dismiss, at 16.) In G.K.A. Beverage Corp. v.
Honickman, 55 F.3d 762 (24 Cir.), cert. denied,
116 S. Ct. 381 (1995), the Second Circuit
dismissed a similar Robinson-Patman Act
claim for lack of standing, holding:
It follows naturally that a party in a
business relationship with an entity that
failed as a result of an antitrust violation
has not suffered the antitrust injury
necessary for antitrust standing....
Although the [plaintiff] distributors
undoubtedly suffered injury as a result of
the alleged antitrust violation, the injury
suffered by the distributors is derivative of
the injury suffered by Seven-Up Brooklyn.
Thus, ... it was not the distributors that
suffered direct antitrust injury, but Seven-
Up Brooklyn. Therefore, the proper party to
bring the antitrust action on these facts was
Seven-Up Brooklyn....

55 F.3d at 766-67. Hasbro argues that the
party suffering direct antitrust injury here,
and thus the party with standing, are the
small retailers allegedly forced out of business
by Hasbro’s price discrimination, and any
injury suffered by plaintiff is derivative and
not antitrust injury.

Hasbro also cites two district court decisions
that held that a competing manufacturer (like
plaintiff here) has no antitrust standing to
bring a secondary-line claim under Sections
2(d) and 2(e) of the Robinson-Patman Act for a
competitor’s providing discriminatory
allowances or services to customers.
Ashkanazy v. I. Rokeach & Sons, Inc., 757 F.
Supp. 1527, 1553-54 (N.D. Tl. 1991); Frito-
Lay, Inc. v. Bachman Co., 659 F. Supp. 1129,
1140-41 (S.D.N.Y. 1986).

Plaintiff distinguishes these cases and relies
on certain "target area" cases. (See Larosiliere
Dec. Ex. D: PIf's 1994 Brief at 16-19.) The
Court need not decide whether Anti-Monopoly
or Hasbro is correct -- that motion is before
Judge McKenna. The Court’s reading of the
parties’ prior briefs on this issue, and the
cases cited above, however, makes clear that
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not only does Hasbro’s motion to dismiss
"appear not unfounded on the law" but indeed
it "appears to have substantial grounds.”

CONCLUSION

*5 All of the factors relied on by the courts
support a stay of discovery. Accordingly, for
the reasons set forth above, the Court grants
Hasbro’s motion to stay fact and expert
discovery that relates solely to plaintiff’s
secondary-line Robinson-Patman Act claim.
The stay will be lifted without further Court
order if Judge McKenna denies Hasbro’s
motion for judgment on the pleadings as to the
secondary-line claim.

SO ORDERED.
1996 WL 101277, 1996 WL 101277 (S.D.N.Y.)

END OF DOCUMENT
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(Cite as: 201 F.R.D. 1)

United States District Court,
District of Columbia.

Kevin P. CHAVOUS, et al., Plaintiffs,

v.

DISTRICT OF COLUMBIA FINANCIAL
RESPONSIBILITY AND MANAGEMENT
ASSISTANCE
AUTHORITY, et al., Defendants.

No. CIV.A. 01-0921.
May 21, 2001.

City council members brought action against
District of Columbia, District of Columbia
Financial Responsibility and Management
Assistance Authority, and related defendants,
alleging that Authority had exceeded scope of
its statutory authority in connection with
contract with hospital, in violation of
members’ constitutional rights, and seeking
injunctive relief. Members moved to compel
discovery, and defendants moved to quash
notices of deposition. The District Court,
Robinson, United States Magistrate Judge,
held that stay of discovery pending resolution
of parties’ pending discovery motions was
warranted.

Discovery stayed pending determination of
parties’ dispositive motions.

West Headnotes

[1] Federal Civil Procedure €= 1267.1
170Ak1267.1

Trial courts are vested with broad discretion
to manage the conduct of discovery. Fed.Rules
Civ.Proc.Rule 26, 28 U.S.C.A.

[2] Federal Civil Procedure &= 1271
170Ak1271

Entry of order staying discovery pending
determination of dispositive motions is
appropriate exercise of trial court’s diseretion
to manage the conduct of discovery. Fed.Rules
Civ.Proc.Rule 26, 28 U.S.C.A.

[3] Federal Civil Procedure &= 1271
170Ak1271
Stay of discovery pending determination of a
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motion to dismiss is rarely appropriate when
the pending motion will not dispose of the
entire case.

[4] Federal Civil Procedure &= 1271
170Ak1271

Trial court ordinarily should not stay
discovery that is necessary to gather facts o
defend against motion to dismiss.

[5] Federal Civil Procedure &= 1271
170Ak1271

In determining whether to stay discovery
while pending dispositive motions are decided,
the trial court inevitably must balance the
harm produced by a delay in discovery against
the possibility that a dispositive motion will
be granted and entirely eliminate the need for
such discovery.

[6] Federal Civil Procedure &= 1271
170Ak1271

Stay of discovery was warranted when parties
agreed that, if granted, either plaintiffs’
pending summary judgment motion or
defendant’s pending motion to dismiss would
be dispositive of entire case, plaintiffs did not
contend that they needed discovery sought to
oppose motions to dismiss, significant
privilege issues raised by discovery requests
supported  conclusion that  permitting
discovery under such circumstances would be
wasteful and inefficient, and plaintiffs failed
to show that they would be harmed by stay, in
that there was no nexus between claimed
prejudice and discovery sought. Fed.Rules
Civ.Proc.Rule 26(bX1), 28 U.S.C.A.

*1 Elizabeth B. Sandza, David Mitchell
Ross, Jr., Leboeuf, Lamb, Greene, Macrae,
L.L.P., Washington, DC, for plaintiffs.

Daniel A. Rezneck, D.C. Financial
Responsibility & Management Assistance
Author., David A. Hickerson, Weil, Gotshal &
Manges, L.L.P., Robert C. Utiger, Office of
Corporation Counsel, D.C., for defendants.

Carl A. Messineo, Partnership for Civil
Justice, Inc., Washington, DC, for movants.

James Hiram Lesar, Washington, DC,
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amicus.
MEMORANDUM ORDER

ROBINSON, United States Magisirate
Judge.

This action was referred to the undersigned
United States Magistrate Judge for resolution
of the parties’ discovery disputes. Two
motions which concern the conduct of *2
discovery are pending for determination by
the undersigned: (1) plaintiffs’ Motion to
Compel Production of
PriceWaterhouseCoopers  Due  Diligence
Report (Docket No. 6); and (2) Motion of
District of Columbia Financial Responsibility
and Management Assistance Authority (the
"Control Board"™), Dr. Alice M. Rivlin and
Francis S. Smith to Quash Notices of
Deposition (Docket No. 7). Also pending are
the parties’ dispositive motions: plaintiffs
have moved for summary judgment, and each
of the defendants has filed a motion to
dismiss. Oral argument with respect to
plaintiffs’ motion for preliminary injunction
and the parties’ dispositive motions is
scheduled for June 8, 2001. [FN1]

FN1. On April 30, counsel for plaintiffs, defendant
Control Board and defendant District of Columbia
appeared before the court (Roberts, J.) for a
hearing on plaintiffs’ motion for a temporary
restraining order.  Plaintiffs suggested that the
parties agree that the status quo be maintained for
"thirty or sixty days[.]" Transcript of Proceedings
Before the Honorable Richard W. Roberts
("Transcript"), p. 3. Afier hearing the arguments of
counsel, the court denied the request for a
temporary restraining order. Transcript, p. 84.
The court asked plaintiffs’ counsel to respond to
defendant Control Board’s proposal that the court
schedule a consolidated hearing on the motion for a
preliminary injunction and cross- motions for
summary judgment. Plaintiffs’ counsel said that
[wle're going to embrace that, your honor, and
we’d like to do so on the most expedited basis.
Transcript, p. 84.

On May 18, 2001, the undersigned heard the
arguments of counsel with respect to the two
motions which concern the conduct of
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discovery. [FN2)  Upon consideration of
plaintiffs’ motion to compel and defendant
Control Board’s motion to quash; the
memoranda in support thereof and in
opposition thereto; the proffer of evidence by
plaintiffs’ counsel; the arguments of all
counsel and the entire record herein, all
discovery, including further consideration of
the motion to compel and motion to quash,
will be stayed pending determination of the
parties’ dispositive motions.

FN2. At the hearing, plaintiffs withdrew the motion
to compel with respect to defendant Greater
Southeast Community Hospital Corporation 1
("Greater Southeast") upon consideration of the
representation of Greater Southeast that it does not
have possession, custody or control of the requested
documents.  See Defendant Greater Southeast
Community Hospital Corporation I's Opposition to
Plaintiffs’ Motion to Compel Production of
PriceWaterhouseCoopers Due Diligence Report at
1.

DISCUSSION
1. Exercise of Discretion to Stay Discovery

{1]12] It has long been recognized that trial
courts are vested with broad discretion to
manage the conduct of discovery. See, e.g.,
Brennan v. Local Union No. 639, Int’l Bhd. of
Teamsters, Chauffeurs, Warehousemen and
Helpers, 494 F.2d 1092, 1100 (D.C.Cir.1974);
Fed.R.Civ.P. 26. It is settled that entry of an
order staying discovery pending determination
of dispositive motions is an appropriate
exercise of the court’s discretion:

A trial court has broad discretion and

inherent power to stay discovery until

preliminary questions that may dispose of

the case are determined.
Petrus v. Bowen, 833 F.2d 581, 583 (5th
Cir.1987) (citations omitted); see Ladd v.
Equicredit Corp. of Am., No. CIV.A. 00-2688,
2001 WL 175236, at *1 (E.D.La. Feb. 21,
2001); White v. Fraternal Order of Police, 909
F.2d 512, 517 (D.C.Cir.1990).

In accordance with this broad discretion, this
court (Oberdorfer, J.) has observed that
[ilt is well settled that discovery is generally
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considered inappropriate while a motion

that would be thoroughly dispositive of the

claims in the Complaint is pending.
Anderson v. United States Attorneys Office,
No. CIV.A. 91-2262, 1992 WL 159186, at *1
(D.D.C. June 19, 1992). A stay of discovery
pending the determination of a dispositive
motion "is an eminently logical means to
prevent wasting the time and effort of all
concerned, and to make the most efficient use
of judicial resources." Coastal States Gas
Corp. v. Department of Energy, 84 F.R.D. 278,
282 (D.Del.1979) (citations omitted).

(3] In Anderson, a motion to dismiss that
would have been dispositive of all of the issues
was pending when the court considered
plaintiff’s motion to compel discovery *3 and
defendant’s motion for protective order. In
this action, each defendant has filed a motion
to dismiss. Perhaps more significantly,
plaintiffs have filed a motion for summary
judgment, and in it, state that "there is no
genuine dispute as to any material fact and
that based on the undisputed material facts
Plaintiffs are entitled to judgment in their
favor as a matter of law." Plaintiffs’ Motion
for Summary Judgment (Docket No. 10) at 1.
At the May 18 hearing, plaintiffs and
defendant Control Board agreed that either
plaintiffs’ motion for summary judgment or
defendant Control Board’s motion to dismiss,
if granted, would be "thoroughly dispositive.”
See Anderson, 1992 WL 159186, at *1. While
a stay of discovery pending determination of a
motion to dismiss "is rarely appropriate when
the pending motion will not dispose of the
entire casel,]"” Keystone Coke Co. v. Pasquale,
No. CIV.A. 97-6074, 1999 WL 46622, at *1
(E.D.Pa. Jan. 7, 1999), no such concern exists
here, since the parties agree that the grant of
either plaintiffs’ motion for summary
judgment or defendant Control Board’s motion
to dismiss will be dispositive of "the entire
case." See also Feldman v. Flood, 176 F.R.D.
651, 652 (M.D.F1a.1997) ("the Court ordinarily
should not stay discovery which is necessary to
gather facts in order to defend against the
motion.").

[4] Plaintiffs do not contend--nor did they at
the April 30 hearing-that they would be
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unable to file their oppositions to defendants’
motions to dismiss in the absence of such
discovery. [FN3] A trial court "ordinarily
should not stay discovery which is necessary to
gather facts in order to defend against [a]
motion [to dismiss]." Feldman, 176 F.R.D. at
652; cf. Coastal States Gas Corp., 84 F.R.D.
at 282  ("discovery should precede
consideration of dispositive motions when the
facts sought to be discovered are relevant to
consideration of the particular motion at
hand.").  However, plaintiffs have never
suggested that they need the discovery they
now seek in order to oppose the pending
motions to dismiss. [FN4]

FN3. See n. !, supra.

FN4. This court (Penn, J.) has previously held that
a "bald assertion” by a defendant that its motion to
dismiss will be granted, or that discovery would be
burdensome, is generally insufficient to justify the
entry of an order staying discovery. People With
AIDS Health Group v. Burroughs Wellcome Co.,
No. CIV.A. 91-0574, 1991 WL 221179, at *1.
However, the facts of the instant action is
distinguishable in two material respects.  First,
plaintiffs in this action have moved for summary
judgment. Second, the significant privilege issues
presented by the plaintiffs’ discovery requests
warrant the conclusion that permitting discovery
before the need for such discovery is determined
would be wasteful and inefficient. See Coastal
States Gas Corp., 84 F.R.D. at 282; cf. Maljack
Prod., Inc. v. Motion Picture Ass’n of Am., No.
CIV.A. 90-1121, 1990 WL 157900, at *1 (D.D.C.
Oct. 3, 1990) ("avoidance of potentially
unnecessary discovery is warranted" where a
motion o dismiss is pending and plaintiff would not
be prejudiced by a stay of discovery pending
determination of the motion to dismiss).

In the memorandum in support of their
motion for summary judgment, plaintiffs state
that they have sought to compel the
production of the PriceWaterhouseCoopers due
diligence reports, and to depose Dr. Rivlin and
Mr. Smith. Plaintiffs’ Memorandum of Points
and Authorities in Support of Plaintiffs’
Motion for Summary Judgment at 4, n. 1.
While plaintiffs state that they "reserve the
right to supplement the undisputed material
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facts” with the report and the deposition
testimony, they do not contend that their
motion is premature or incomplete without
such discovery. While a trial court could well
be found to have abused its discretion by
staying discovery where it is necessary for the
party opposing summary judgment to develop
"additional facts," see Moore v. United States,
213 F.3d 705, 710 n. 3 (D.C.Cir.2000), no
authority supports plaintiffs’ effort to
concurrently move for summary judgment and
take discovery regarding the issues addressed
in the motion.

IL. Absence of Prejudice to Plaintiffs

{51 In the determination of whether to stay
discovery while pending dispositive motions
are decided, the trial court "inevitably must
balance the harm produced by a delay in
discovery against the possibility that [a
dispositive] motion will be granted and
entirely eliminate the need for such
discovery.” Feldman, 176 F.R.D. at 6562. The
undersigned finds that plaintiffs have not
demonstrated *4 that they would be harmed
by a stay of discovery pending determination
of the dispositive motions. When asked at the
hearing what prejudice plaintiffs would suffer
if discovery were stayed, plaintiffs’ counsel
responded that the plaintiffs would be
prejudiced by (1) the continued violation of
their constitutional rights, [FN5) and (2) the
compromise of appropriate health care
resulting from the reduction of services at
D.C. General Hospital.

FNS5. Plaintiffs, in their three-count First Amended
Complaint, allege, inter alia, that plaintiffs Chavous
and Catania, members of the D.C. City Council,
"have a constitutionally protected right to cast
unimpeded votes on issues of public importance.”
First Amended Complaint, Count Two, § 46.
Plaintiffs also allege that defendant Control Board
exceeded the scope of its statutory authority (Count
One), and seek to enjoin defendants Greater
Southeast and the District of Columbia "from acting
in furtherance of" the contract the Control Board
entered with Greater Southeast (Count Three).

With respect to the first claim of prejudice,
the undersigned finds that there is no nexus
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between the discovery plaintiffs now seek and
the alleged violation of the constitutional
rights of plaintiffs Chavous and Catania. The
only violation of any constitutional right
alleged in this action is that the right of
plaintiffs Chavous and Catania "to cast
unimpeded votes" was infringed by defendant
Control Board. See First Amended
Complaint, Count Two, {9 45-49.  The
constitutional violation alleged is therefore
wholly independent of any facts which could
be developed through either the production of
the due diligence reports, or the depositions of
Dr. Rivlin and Mr. Smith. The undersigned
cannot find that plaintiffs would be prejudiced
by a stay of discovery where the discovery
sought is not relevant to the claims or
defenses of any of the parties, or even relevant
to the subject matter involved in this action.
See Fed.R.Civ.P. 26(bX1).

With respect to the second claim of
prejudice, the undersigned finds that there is
no nexus between the discovery plaintiffs now
seek and any compromise of health care
resulting from the reduction of services at
D.C. General Hospital. Access to health care
is undeniably a matter of grave public
concern. However, it is not the issue
presented by plaintiffs in this action; rather,
plaintiffs allege only that defendant Control
Board exceeded the scope of its statutory
authority, and that it violated the
constitutional rights of plaintiffs Chavous and
Catania. [FN6] Thus, the undersigned again
finds that plaintiffs would not be prejudiced by
a stay of discovery regarding matters which
are not relevant to the claims or defenses of
any party, or even relevant to the subject
matter of this action. [FN7] See Fed.R.Civ.P.
26(bX1).

FN6. See n. 5, supra.

FN7. For example, in the memorandum in support
of their motion for summary judgment, plaintiffs
state that the due diligence reports "[are] essential to
an evaluation of whether Greater Southeast will be
able o provide equivalent volume and types of
services to D.C. General and whether Greater
Southeast will meet adequate standards of quality
and accessibility.”  Plaintiffs’ Memorandum of
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Points and Authorities in Support of Plaintiffs’
Motion for Summary Judgment at 4, n. 1.
However, this issue is not before the court in this
action. For that reason, the undersigned denied the
request of plaintiffs’ counsel that plaintiff Catania be
permitted to either "address the court,” or testify, to
relate the details of reports that some ambulance
drivers recently found that the emergency rooms at
some Jocal hospitals were closed.

Finally, the undersigned finds that plaintiffs
have offered no cogent explanation for their
failure to inform the court, when they
appeared for oral argument on their motion
for a temporary restraining order, that they
required discovery before the briefing of
dispositive motions could be completed, or to
request leave to take such discovery. [FN8]
Defendant Control Board, at the hearing
before the undersigned, suggested that this
failure indicates that discovery was "an
afterthought.” In response, plaintiffs’ counsel
claimed simply that counsel "didnt think
about it"; however, this self-deprecating
explanation undermines plaintiffs’ claim that
they now require discovery in order "to make
[their] best argument for summary judgment."
[FN9]

FN8. See n. 1, supra.

FNO. Plaintiffs” counsel referred to the due
diligence reports at the April 30 hearing, but never
asked that they be produced. Transcript, p. 23.
Plaintiffs’ counsel’s discussion of the reports was
limited to the concern that the executive summary
plaintiffs received "still doesn’t have the detail that
tells us whether these entities can do what they
promise to do for the price they promise to pay”;
however, that is not an issue in this action. See n.
5, supra. The only reference to discovery at the
April 30 hearing was by counsel for the Control
Board, who said of an issue raised by plaintiffs that
"T’d like to know more about it if we have to go
forward with discovery which 1 hope we won’t
because I'm hopeful that this can be resolved on
cross-motions."  Transcript, p. 47.  Plaintiffs’
counsel never disputed this proposition.

*5 CONCLUSION

{6] Plaintiffs have failed to articulate any
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reason which would warrant a departure from
the authorities which hold that a trial court
properly exercises its discretion to stay
discovery where a motion which would be
entirely dispositive if granted is pending; the
discovery is not needed to permit the party
who seeks discovery to oppose the pending
dispositive motion; and the party who seeks
discovery would not be prejudiced by a stay. A
stay of discovery in the circumstances
presented here furthers the ends of economy
and efficiency, since if either the plaintiffs’
dispositive motion or defendant Control
Board’s dispositive motion is granted, there
will be no need for discovery. If both
dispositive motions are denied, then the court
will undertake an informed consideration of
what discovery is appropriate in the context of
the issues actually before the court.

It is, therefore, this day of May, 2001,

ORDERED that all discovery, including
further consideration of plaintiffs’ motion to
compel (Docket No. 6) and the Control Board’s
motion to quash notices of deposition (Docket
No. 7), is STAYED pending determination of
the parties’ dispositive motions.

201F.R.D.1

END OF DOCUMENT
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District Court of Appeal of Florida, Second
District.

The CHURCH OF SCIENTOLOGY OF
CALIFORNIA, INC., and Mary Sue Hubbard,
Appellants,

v.

Gabriel CAZARES and Margaret Cazares, his
wife, Appellees.

No. 80-1438.
April 1, 1981.

Defendants appealed from an order of the
Circuit Court, Pinellas County, Fred L.
Bryson, J., denying their motion for change of
venue to the limited extent that they sought a
recusal of the court and assignment of the case
to another judge in another circuit, but
granting the motion to the extent that the
trial of the cause would be held in another
county. The District Court of Appeal, Scheb,
C. J., held that, once the circuit court
concluded that the cause should be
transferred, it had to enter an order
transferring the action to a court of the same
jurisdiction in another county and could not
retain jurisdiction and merely transfer the
trial to another county; defendants were
required to pay accrued costs.

Vacated and remanded.
West Headnotes

Venue & 80

401k80

Once circuit court concluded that cause should
be transferred, it had to enter order
transferring action to court of like jurisdiction
in another county and could not retain
jurisdietion and merely transfer trial to
another county; defendants were required to
pay accrued costs. West’s F.S.A. §§ 47.141,
47.191.

*810 Paul Antinori, Jr., Tampa, for
appellants.

Walt Logan, St. Petersburg, Wagner,
Cunningham, Vaughan, Genders &
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McLaughlin, Tampa, and Joel D. Eaton of
Podhurst, Orseck & Parks, Miami, for
appellees.

SCHEB, Chief Judge.

Gabriel and Margaret Cazares sued The
Church of Scientology of California, Inc., and
Mary Sue Hubbard in circuit court in Pinellas
County. The Church and Hubbard each
moved for a change of venue under section
47.101(1Xb), Florida Statutes (1979), on the
ground that they could not receive a fair trial
in Pinellas County because The Church was
odious to the inhabitants of Pinellas County
and the people associated Hubbard with The
Church because she was the wife of its
founder.

Following a hearing the trial court entered
its order stating:

(T)hat the Motions for Change of Venue are
denied to the limited extent that they seek a
recusal of the Court and assignment of the
case to another Judge in another Circuit,
however,

1t is further ORDERED AND ADJUDGED
that the Motion is granted in part to the
extent that the trial of the cause shall be
held in Daytona Beach, Volusia County,
Florida.

It is further ORDERED that F.S. 47.191
shall not be applied to require the movants,
MARY SUE HUBBARD and THE
CHURCH OF SCIENTOLOGY OF
CALIFORNIA INC. to pay taxable costs at
this time since the cause has not been
transferred away from the Circuit Court for
Pinellas County, Florida and that
jurisdiction still lies in that Court.

While the court denied The Church and
Hubbard’s motions to the extent that they
sought recusal, the order indicates that the
court concluded that the cause should be
transferred. Once the court determined this,
it had to enter an order transferring the action
to a court of the same jurisdiction in another
county. s 47.141, Fla.Stat. (1979). The court’s
authority at that point was limited to entry of
an order transferring jurisdiction. Kern v.
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(Cite as: 401 So.2d 810, *810)

Kern, 309 So.2d 563 (Fla. 2d DCA 1975);
University Federal Savings and Loan
Association of Coral Gables v. Lightbourn, 201
So.2d 568 (Fla. 4th DCA 1967).

#0811 Further, the court having improperly
attempted to retain jurisdiction, it also erred
in not requiring The Church and Hubbard, as
movants, to pay accrued costs. & 47.191,
Fla.Stat. (1979).

Accordingly, we vacate the court’s order,
remand, and direct the trial court to enfer an
order Lransferring venue in accordance with
section 47.141 and directing payment of costs
as required by section 47.191.

HOBSON and DANAHY, JJ., concur.
401 So0.2d 810

END OF DOCUMENT
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123 F.3d 1353

38 Fed.R.Serv.3d 1494, 11 Fla. L. Weekly Fed. C 609

(Cite as: 123 F.3d 1353)

United States Court of Appeals,
Eleventh Circuit.

Bhupendra CHUDASAMA; Gunvanti B.
Chudasama, Plaintiffs-Appellees,

v.
MAZDA MOTOR CORPORATION; Mazda
Motor of America, Inc., Defendants-
Appellants.

Nos. 95-8896, 95-8921,
Sept. 15, 1997.

Auto owners who were injured in accident
brought products liability and fraud action
against manufacturer of their auto. The
United States District Court for the Middle
District of Georgia, No. 4:93-CV-61-JRE, J.
Robert Elliott, J., 1995 WL 641984, entered
default against manufacturer for failing to
comply with court order compelling discovery.
Manufacturer appealed. The Court of
Appeals, Tjoflat, Circuit Judge, held that: @
prior to issuing order compelling discovery,
district court should have ruled on
manufacturer’s motion to dismiss fraud claim;
(2) order of default was abuse of discretion;
and (3) case would be reassigned to different
judge on remand.

Vacated and remanded with instruction.
West Headnotes

[1] Federal Courts &= 770

170Bk770

On interlocutory appeal of sanctions order,
Court of Appeals lacked power to limit its
jurisdiction to certain aspect of that order, i.e.,
portion that vacated protective order; rather,
(lourt would review entire order. 28 U.S.C.A.
§ 1292(b).

[2]1 Federal Courts &= 770

170Bk770

Court of Appeals had jurisdiction to review
both order compelling discovery and order
imposing sanctions, which was issued in part
for defendant’s alleged violation of compel
order; even though compel order was

Page 16

interlocutory order over which Court would
not normally have jurisdiction, Court could
exercise pendent appellate jurisdiction over
that order, as it was inextricably intertwined
with sanctions order, and meaningful review
of sanctions order required review of compel
order. 28 U.S.C.A. § 1292(b).

[8] Federal Civil Procedure &= 1278
170Ak1278

District courts enjoy substantial discretion in
deciding whether and how to impose sanctions
against party that violates order compelling
discovery. Fed.Rules Civ.Proc.Rule 37, 28
U.S.C.A.

[4] Federal Courts €= 820

170Bk820

Court of Appeals reviews for abuse of
discretion order that imposes sanctions
against party that violates order compelling
discovery. Fed.Rules Civ.Proc.Rule 37, 28
U.S.C.A.

[5] Federal Courts & 763.1

170Bk763.1

Court of Appeals’ review of order striking
defendant’s pleadings for failure to comply
with discovery order should be particularly
scrupulous lest district court too lightly resort
to this extreme sanction, amounting to
judgment against defendant  without
opportunity to be heard on merits. Fed.Rules
Civ.Proc.Rule 37(bX2XC), 28 U.S.C.A.

[6] Federal Courts &= 820

170Bk820

Orders compelling discovery are reviewed for
abuse of discretion.

[7] Federal Courts €= 820

170Bk820

In evaluating whether district court abuses its
discretion when it imposes severe sanctions
upon party that violates order compelling
discovery, important factor is whether entry of
that order was itself abuse of discretion.
Fed.Rules Civ.Proc.Rule 37(b), 28 U.S.C.A.

{8] Federal Courts &= 763.1
170Bk763.1
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Because litigants are expected to comply with
orders compelling discovery, even those they
believe were improvidently granted, sanctions
for failure to comply will very often be
sustained, particularly when infirmity of
violated order is mot clear and sanctions
imposed are  moderate. Fed.Rules
Civ.Proc.Rule 37(b), 28 U.S.C.A.

(9] Federal Civil Procedure €= 1991
170Ak1991

District courts must take active role in
managing cases on their docket.

[10] Federal Civil Procedure €= 928
170Ak928

Failure to consider and rule on significant
pretrial motions before issuing dispositive
orders can be abuse of discretion. Fed.Rules
Civ.Proc.Rule 37(b), 28 US.C.A.

[11]) Federal Civil Procedure €= 928
170Ak928

[11] Federal Civil Procedure &= 1828
170Ak1828

Resolution of pretrial motion that turns on
findings of fact--for example, motion to dismiss
for lack of personal jurisdiction-may require
some limited discovery before meaningful
ruling can be made. Fed.Rules Civ.Proc.Rule
12(bX2), 28 U.S.C.A.

[12] Federal Civil Procedure &= 1828
170AKk1828

Facial challenges to legal sufficiency of claim
or defense, such as motion to dismiss based on
failure to state claim for relief, should be
resolved before discovery begins; such dispute
always presents purely legal question, and
thus, neither parties nor court have any need
for discovery before court rules on motion.

[13] Federal Civil Procedure €= 1828
170Ak1828

When faced with motion to dismiss claim for
relief that significantly enlarges scope of
discovery, district court should rule on motion
before entering discovery orders, if possible;
court’s duty in this regard becomes more
imperative when contested claim is especially
dubious.
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[14] Federal Civil Procedure & 1264
170Ak1264

[14] Federal Civil Procedure &= 1828
170A%1828

Issuance of order compelling discovery in auto
owners’ products liability and fraud action
against auto manufacturer was abuse of
discretion, as district court had not ruled on
manufacturer’s motion to dismiss fraud claim
for failure to plead fraud with particularity;
fraud claim was mnovel, of questionable
validity, and dramatically enlarged scope of
discovery, and district court could have
resolved many, if not most, discovery disputes
by ruling on manufacturer's motion.
Fed.Rules Civ.Proc.Rule 9(b), 28 U.S.C.A.

[15} Fraud &= 3

184k3

Under Georgia law, elements of fraud claim
are false representation by defendant,
scienter, intention to induce plaintiff to act or
refrain from acting, justifiable reliance by
plaintiff, and damage to plaintiff.

[16] Federal Civil Procedure &= 1271
170Ak1271

When parties to case inform court that there
are objections to discovery requests that they
cannot resolve, court should provide rulings on
objections.

[17] Federal Civil Procedure &= 1271
170Ak1271

When party moves court to compel discovery,
court should consider and rule on objections
filed by resisting party; while it has discretion
to grant or deny motion, it should not grant
motion in face of well developed, bona fide
objections without meaningful explanation of
its decision.

[18] Federal Civil Procedure &= 1271
170Ak1271

In granting plaintiffs motion to compel
discovery, district court should have explained
why it granted compel order over defendant’s
objections or otherwise indicated that it had
taken objections into consideration.

[19] Federal Civil Procedure &= 1278
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170Ak1278

Order striking defendant’s pleadings, entering
default on all claims, and vacating previously
entered protective order, all in response to
defendant’s failure to comply with order
compelling discovery, was abuse of discretion,
patent ambiguity in discovery requests that
court compelled defendant to satisfy and
court’s utter failure to clarify defendant’s
obligations were largely to blame for its
"noncompliance,” and less onerous sanctions
were available. Fed.Rules Civ.Proc.Rule
37(b)2XC), 28 U.S.C.A.

[20] Federal Civil Procedure €= 1278
170Ak1278

Regardless of willfulness of party’s discovery
violation, default judgment cannot stand on
complaint that fails to state claim. Fed.Rules
Civ.Proc.Rule 37(b)2XC), 28 U.S.C.A.

[21] Federal Civil Procedure &= 1278
170Ak1278
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